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NEVADA  SUPREME  COURT. 


STATE  of  Nevadft 

AUoe  M.  HARTLEY,  Appt. 

i.  Kot.  J 

•I.  fiartionS  oTwtlda  1  oftbeConsH- 
tattoB  teoUrcK  "No  person  ihaU  be  beM  to 
•Dswer  tor  ft  e^iital  or  otiwrlnflBiDotu  offense 
.  .  .  except  on  preeentment  or  iDdlotment  ol 
a  (fmiMl  Jurj'.*'  Held,  that,  when  the  people 
Mtopled  tbeee  provUiona  of  the  bill  of  rights, 
tber  had  lo  Tlew  a  cnuid  jorr  as  It  existed  uoder 
•be  commoD  law  and  the  itatutes  at  the  time  the 
eODftUntkm  was  adopted:  Held,  further,  that 
tbe  Aoto  of  the  Lesielatore  of  18(6,  provldloff  that 
teapenoDa^H  ooiMtltnte  the  grand  jury,  and 
that  et^t  of  tbe  cumber  dhlt  find  an  iodlotmeat, 
■TO  QDOOiifcdtuttonaL 

*Headiiotei  by  Bonnamul*  J> 


8-  t7nder  the  oraimon  law.  th*  stetetM. 
■Ad  consUtatlan*  iStm  defbndwt  amy 
waive  bli  olijeottons  to  the  qaallSoatlonB  of 
jurors,  and  If  he  fail  to  challenge  before  the  jury 
la  oompleted,  knowing  of  tbe  dlaquallflcatloiia, 
be  walrea  Ua  objeotloni,  and  to  ertopped  from 
demanding,  aa  matter  of  rtght,  a  new  trial  on  th« 
ground  of  suoh  dtoqaallfloatloii;  and,  fn  oontem- 
platlon  of  tbo  constitution,  he  baa  not  in  suoh 
case  constitutional  grounds  for  tbe  objection  that 
be  has  not  been  tried  tv  a  oonstitational  Jury. 

8>  Oa  appeal  a  party  eanaot  complain 

of  tberulingof  theoourt  in  denying  his  challenge 
to  a  juror  for  cause  if  it  appear  that,  when  the 
jurj  was  oompleted,  his  peremptory  ohaliengee 
had  not  been  ezhaasted. 

4*  A  view  of  the  premiaea  la  not  taMng 
evidence  la  the  caae.  It  is  means  provided 
by  the  statute  to  enable  tbe  Jury  more  satlsfao- 
torllr  to  velgfa  the  e video oe  given  in  oottrt. 


KoTa-jnaiAir  qf  pnmd  ^KTuri  wecgaaTir  to  eon- 
flv  <ii  ;liHlififf  on  MktflwRt. 

L  syeet  of  indorsement  "tni«  MO.** 
IL  Secord  af  JhUUng. 
IIL  CbncMrrence     (welM  grand  fimn. 
IT.  JmpeoeMnplndtotflieiitbvshoiDiiiaMattvdve 

OU  not  concur. 
T.  QwciMTciicc  by  proper  niimbcr  of  flrnwIMwg, 
OS  to  tAepartfes,  crime*,  eotmtt,  and  dtgret 
ttf  crime  eftcrged. 
TL  Omcurrenrx  bu  majority  toAcn  ffrttild  fury  «r< 

ceedt  tvcntv-lArte. 
TIL  Pnvftioia  for  ooiieurrenee  by  Im>  UUm  tmlpcw 

OmutltuUonal  gueetfotu. 
Tin.  Statutes  and  eonatituUons. 

For  number  neocssary  to  form  a  grand  jurr,  see 
iMe  to  State  v.  Bel  vel  aoira)  H  L.  B.  A.  SM. 

The  indonMnent^a  true  bill"  shows  that  the 
vnipar  somber  of  grand  jurois  oooetmed  to  flnd- 
fag  an  Indlctjnent,  and  the  same  reenlt  foUovs 
from  record  or  journal  entry  tbat  twelve  grand 
juroii  agreed  «im1  tbat  the  indlotmeot  was  pre- 
eeeted  1^  tbe  fMeman  in  ttMir  prMenoe.  In  the 
abeance  of  statales  obanglng  tiie  common  law.  In- 
dfetDMniia  must  be  fotmd  by  the  concurrence  of 
twelve  grand  ^rors,  and  no  more  than  twelve  need 
ever  ooneur  to  any  flndlag.  It  to  genenlly  beld 
ttet  the  dtidlDg  of  on  iodioanent  by  tbe  oeoesaary 
anmbweauMC  belmpeaobed  by  erldenee  of  grand 
jnroit  though  there  are  a  few  oaen  In  which  evi- 
dence has  twen  heard  pro  and  cod.  and  a  few  where 
todlolmeoia  liaTe  been  beU  tovalld  on  suob  a  show- 
leg.  And  whara  an  bidlotmeat  ebames  a  certato 
otDie,  or  eertato  parties,  or  has  several  oonnts  and 
fcffim  of  crime,  it  has  been  held  that  the  accused 
nnootifaow  that  the  Indictment  was  not  Intended 
to  the  eoDOUtrenee  as  against  all  partlee.  or  that 
they  did  not  Intend  to  oonenr  oa  to  the  degree  of 
^rtas  or  eooDl;  When  the  grand  Jnmn  number 


over  twenty-three.  It  Is  generally  held  that  their 
action  Is  Invalid  on  the  ground  that  there  con  be 
no  majority  of  twelve  to  concur.  Several  of  tbe 
statea  have  adopted  provtolona  making  tbe  oooonr- 
renoe  ot  lem  than  twelve  suffldent  to  And  an  iodlot* 
ment.  1%ta  can  only  be  done  when  authorized  by 
the  constitution. 

Tbe  abbreriatloaa  below  are  to  show  tbe  mode  in 
which  questiOH  were  presented,  as  by  plea  to 
abatement  (pi.  abate.),  motion  in  arrest  (mo.  orj, 
motion  to  quash  (mo.  qn.>,  objection  (obj.>. 

L  J^eet  0/  fndorsement  "true  blB.'* 
Tbe  Indorsement  of  an  indictment  by  tbe  ftwe- 
man,  "a  true  bill"  suiBolently shows  tbat  it  was 
foucd  by  tbe  oonourrenoe  of  twelve  grand  jurors. 
ITulted  States  v.  Laws,  2  Low,  Deo.  US  (mo.  ar.:  mo. 
new  tr.):  Oataa  United  Stotes.  l&l  r.  S.  211, 88  L. 
ed.  Wt  (dem.);  ITnlted  States  t.  Brown,  1  Bawy.  m 
(ma  set  adde);  Dawson  v.  People,  IB  H.  T.  aes  (obj.); 
Stanley  r.  State,  88  Ala.  IH  <mo.  to  strike  from 
flies);  McGarry  v.  People,  %  Lans.  887  (mo.  qu.):  Ho- 
Intlre  v.  Com.  (Ky.)  Aprtl  IW  (mo.  set  aside); 
Turns  t.  Com.  6  Ifot.  m  (oltf.). 

And  to  Oolltos  V.  State,  18  Tla.  661  (mo.  ar.),  and 
State  V.  Morrtooo.  80  I«.  Aim.  81T,  It  was  said  that 
such  Indorsement  shows  that  twelve  of  the  gmnd 
jury  agreed  and  presented  tbe  Indlotmeot  in  open 
oourt 

And  the  indorsement "  true  bill**  by  the  foreman 
of  tbe  grand  jury  shows  that  Uie  required  number 
participated  In,  and  favored,  flodlog  the  fndlct> 
mrat.  Barrimanr.  State,  2  G.  Greene,  270  <mo.ar.: 
mo.  new  tr.^  Creek  t.  State,  U  Ind.  in  (pL  abate.). 

Under  Ky.  Grim.  Code,  section  119.  providing  that 
tbe  oonourrenoe  of  twelve  jurors  to  required  to 
find  an  Indictment  and  when  so  found  must  be  In- 
dorsed "  true  bill;"  an  indictment  iodotsed  "  true 
bOl,**  where  the  reoord  showed  that  tbe  grand  jury 
reported  an  Indtotment,  Instead  of  aoyingpresen^ed, 
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14  Nbtada  Suprbue  Goubt. 


Wben  tbe  Mtton  of  the  court  li  taken  aod  tbe  ' 
Ttow  li  mtde  on  notion  of  the  defendant,  and  no 
nqneat  or  ezptcvlon  of  a  detlre  on  bts  part  to 
be  pwwentwM  made,  Ui  abaenoe  li  not  vround 
for  new  to-Ial,  nor  la  tbe  abaenoe  of  the  ]udg« 
Icgnl  cause  of  oomplalnt 
6.  Htf  d,  (hat  the  aeeoaed  la  preaomed 
tobeswuvBtUtheeoHtnuTla  aJiown; 
and,  wbere  tbera  li  no  evidence  tendlnR  to  «hoir 
InMnlty  of  defendant  at  tbe  time  of  the  commle- 
aloQ  of  the  allesed  offenae,  the  action  of  tbe  court 
Id  reliwiDg'  to  rlre  loatructiona  aaked  for  bj  thn 
defendant  or  in  glvlDir  Imtmctioni  of  Ita  own 
motion  on  tbe  lubjeot  of  tnianltj  wUI  not  be  re- 
viewed by  tbe  appellate  ooart. 

6>  The  eonrt  iBstraetad  tb»  Joryt  "In 

conBlderloff  tbe  welirht  and  effect  to  be  given  to 
her  evidence.  Id  addition  to  notioln«  her  manner 
and  the  probability  of  her  statement,  taken  In 
eonneotkm  with  tbe  evidence  In  tbe  case,  you 
should  consider  her  relations  and  situations  un- 
der which  she  gives  her  testimony,  the  ooobe- 
quenoes  to  ber  relating  from  tbe  reeult  of  the 
trial;  and  all  tbe  lodocemeoti  and  temptatlODa 
which  would  ordinarily  Influence  a  pettoo  In  her 
situation.  Ton  should  carefully  determine  the 


amount  of  oiedlbtllty  to  which  her  evHtenoe  h 
entitled.  If  oonvinolog  and  oarryliic  with  It  s 
bellaf  lnltalTiith.aotiipoBll;  If  noliyon  faavaa 
right  to  reject  It."  Hdd.  correct 
V.  The  eonrt  Inatraoted  thai  If  the  da- 
fend»nt  shot  et  tbe  deea— e-l  wttb  the 
latestlOB  tokUl  hlm.Rnd  not  In  necessary  wif- 
defense,  then  certain  facta  enumerated  in  tbs 
Instruction  would  not  constitute  any  defense  to 
the  shooting.  Held,  as  applied  to  this  case,  tbat 
the  Inatructton  was  not  mtsleadtng,  nor  pr^udi- 
otal  to  the  defendant,  because  It  only  recited  « 
part  of  the  foots  relied  upon  l>y  defeBse^  not  wa» 
It  a  cbanie  upon  a  matter  of  fact. 

(Hay  2B,lflBB.) 

APPEAL  b;  defendant  from  a  judgment  of 
tbe  District  Court  for  Wawoe  Cwuity 
cooviciii)^  ber  of  murder.  4prmed, 
Tbe  facts  are  stated  in  tbe  opioion. 
Mfis^-s.  R.  M.  Clarke  and  Goodwin  4 
Dod^  for  cDpellant. 

Mr.  rfohn  F.  Alenador,  At^-Gmt.,  and 
W.  E.  F.  Deal  for  tlie  State. 


aa  provided  m  Ky.  Crim.  Code,  aectlon  121,  showed 
a  valid  flndlDff  and  good  blU.  Patterson  v.  Com.  66 
Ky.  8ia  (0bJ.>. 

In  Thomas  v.  State.  B  How.  (Wss.)  SI  (obj.).  It  was 
held  tbat  tbe  ladlotment  should  state  the  number 
of  tbe  jurors  by  which  It  was  fouml. 

And  In  State  v.  Bruce,  77  Ho.  IK)  (obJ.).  It  was  said 
that  tbe  Hlsrisslppl  itatutes  from  the  Aot  ot  USB 
to  Rev.  Stat.  1X09,  Inclusive,  all  contained  tbe 
proposition  that  an  Indictment  cannot  be  found 
without  tbe  ooDCurrenoe  of  at  least  twelve,  and 
when  BO  found,  the  foreman  shall  osrtify  tbat 
twelve  of  tbe  body  oonourred. 

And  Id  t  Hale,  P.  C  167.  It  was  saM  tbat  tbe  In- 
diotment  should  show  who  oompcaed  the  grand 
jury  tbst  preaeated  tbe  offense. 

Bat  la  United  Btates  v.  Terry.  2ft  BM.  Bep.  SBR 
(pL  abateJ,  It  waa  said  that  tbe  question  whether 
the  <;crtl&cate  of  tbe  foreman  aa  to  the  finding  of 
a  true  bill  will  preolode  questlonlnff  tbe  grand 
Jurors  to  ascertain  whetlMc  twelve  oonourzed.  Is 
■till  doubtful. 

And  hi  Com.  T.  imith, I  Hasa.  lOT  (pLatwte.),  It 
waa  saM  that  Indhstments  not  found  twelve  are 
void  at  common  law,  butthe  omission  of  such  state- 
ment from  the  caption  is  not  objectionable  In  Mass- 
achusetts where  the  indictment  says  "tbe  Jurors 
for  the  common  wealth,  on  their  oaths,  pfcsont," 
but  an  Irreffalazily  la  this  respect  might  become  a 
subject  of  inquiry  upon  a  suggestion  to  tbe  court. 

Where  a  bill  has  t>een  Indorsed  "  true  blU"  by 
mislake  of  the  clerk  of  the  grand  Jury,  the  flndlng 
having  been  really  "not  a  true  bill."  the  Jndlc^ 
ment  should  be  quasbed,and  tbe  foreman  should 
be  called  end  the  return  corrected,  but  In  his  ab- 
■ence.  proof  may  be  made  In  any  otber  legitimate 
mode  and  tbe  correction  madeu  Btatev.Horton,M 
N.  0. 896  (mo.  quJ. 

Only  Buoh  cases  In  regard  to  faidonemrat "  true 
bill**  or  record  as  discuss  tbe  etfectonnumberoon- 
enrrlng  are  Included  In  this  note. 

II.  Record  (tf;(ndfn0; 

The  record  showing  that  twelve  grand  Jurors 
agreed  in  flndlnga  bUI,  and  tbat  tbe  same  was  pre- 
sented by  the  foreman.  Is  the  most  solemn  decliua- 
tion  tbat  twelve  agreed.  Watts  v.  Territory,  1 
Wash.  Terr.  109  (obJ,);  State  v.  Cox,28  N.  C.  440  ffiv.i. 

And  Hucb  a  statement  of  record  rhows  that  11 
was  returned  by  tbe  proper  number.  Touogv. 
State,  t  Ohio,  485  (mo.  ar.);  Btate  v.  Oalnus,  SB  Jf.  C. 
088  (mo.  ar.};  Peter  t.  State,  S  How.  (Hiss.)  483  (ohJ.). 
88L.RA. 


In  Logan  v.  State.  AO  Miss.  M  fmo.  new  tr.),  tbs 
objection  waa  made  tbat  It  did  not  appear  on  record 
that  said  lndloimeutwas  found  by  tbe  assent  ol 
twelve  grand  Jurors,  but  this  objection  was  ^ 
poeed  of  uy  the  court  by  sayloK  i  hat  it  wb«  cored 
by  Ulss.  Code  I87I,  sect  Ions  729-3843. 

And  wbere  it  was  claimed  that  the  Indoiaement 
of  (he  dark  did  not  show  that  ll  waa  pi«sented  by 
tbe  foreman  In  tbe  preeenceof  at  lea«ttwdre.lt  < 
waa  held  that  this  was  more  than  Mtas.  Code,  I  S!H>  | 
requires,  and  tbat  such  objection  was  made  for  the 
first  Ibne  In  that  state.  Tltacox  v.  State,  B  Mle. 
MB  (mo.  qu.). 

But  If  the  record  does  not  show  tbe  preeeatatinD 
In  the  presence  of  twelve.  It  wtU  be  Invalid.  Pood 
V.  State,  47  Hiss,  8>  (mo.  new  tr.);  Caobute  v.  State. 
60  Hlas.  UB  (mo,  ar.);  Terribwy  v.  Woolsey,  I  Utsh. 
410(mo.ar.l. 

Whcve  the  record  abowa  that  the  grand  Jortm 
returned  Into  oourt  through  their  foreman,  is  the 
presence  of  more  than  twelve  of  the  other  srand 
jurors,  "numbers  7711.  780  .    wUcb  Sljd  la- 

dlctment  Is  In  words.**  eto„  the  record  did  dm 
Identify  tbe  Indiotmmt  found.  Speed  v.  SMie,  V  : 
HiBB.  176  (mo.  qu.).  i 

And  the  record  could  not  be  oorrected  at  a  euH-  ' 
sequent  term  to  show  tbat  the  ludtotment  wb4  t«- 
turned  In  open  ooart  by  the  foreman  Id  tbe  pres- 
ence of  at  least  twdve  of  tbe  grand  Jury,  aa  Mas 
Code  1871,  I  STUB,  provides  that  no  entry  w  be 
made  at  tbe  subsequent  term  unless  the  defendant 
Is  In  custody  or  hi  balL  Oornwell  v.State.  UNIe- 
88B  (mo.  ar.-;  mo.  new  tr.).  ; 

And  ln8tatev.Oox,S8H.C  440(obJ.}.ltwa(nl4 
tbat  in  order  to  ascertain  who  concurs  In  maUiV 
a  presentment,  the  irrand  Jury  should  be  In  oouit 
and  should  be  called  by  tbe  clerk. 

And  In  Dantortfi  r.  State.  IB  Oa.  Bit,  BB  Am.  Be^ 
480.  It  was  said  that  tbe  onstom  wad  tcr  Uie  gm^ 
Jurors  to  be  called  In  order  to  aaoertaln  that  the 
l^al  quorum  was  preaeot  In  oourt  on  the  return  of 
tbe  bill,  but  Qa.  Code,  1 8B1B,  provides  f or  theiebuv 
of  tbe  Indictment  from  the  grand  jury  br  ^ 
bailiff. 

III.  Oonwmnes  bu  tuidM  Qnmdfmw*. 
At  common  law.  It  Is  abmlotdy  essentlsl  that 
twelve  grand  Jurors  must  concur  In  tbe  flndinir  ot 
aa  indictment,  aod  statutory  provisions  requirinr 
that  twelve  must  coocur,  are  mandatory.  Tbaf 
fore  an  IndlcCtnent  found  by  a  less  numbe  tttf 
twelve  will  be  TOU.  Statev.8ynionds.8BlKW 
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MB.  Sta«  t. 

BoMBidaM.  J.^  dallTCfed  tiw  opinion  of 

the  court: 

On  the  iMtb  day  of  July,  1894,  the  defend- 
ut,  Alice  H.  Hartley,  killed  M.  D.  Foley, 
in  her  rooms,  in  Uie  bulldloff  of  the  Nevada 
bsnk,  In  the  town  of  Beno,  Washoe  county, 
Xer.,  by  shooting  him  with  a  pistol,  for 
which  she  was  indicted  for  the  crime  of 
murder  on  the  8d  day  of  August,  1894,  by 
the  grand  Jury  of  that  county.  Subsequently 
she  was  tried  in  the  district  court  of  said 
coQDty,  found  gallty  of  murder  in  the  second 
degree  by  the  Terdlet  of  the  trial  jury,  and 
by  the  judgment  of  the  court  was  sentenced 
to  serve  a  term  of  eleven  years  in  the  state 
prison.  The  defendant  appeals  from  the 
judgment  of  the  district  court,  and  from  the 
order  of  tbe  court  denying  her  motion  for 
new  trial.  The  record  Is  replete  wJtb  ob- 
lectioDS  made  and  excepttoss  ^en  by  the 
defendant  to  the  proceedings  and  mllngs  of 
the  trial  court  from  tbe  beginning  to  the  ter- 
■nination  of  the  case. 

1.  The  grand  Jury.   In  the  Btatates 


<PL  alMte.);  State  t-  Boobaf  ellow,  6  N.  J.  L.  lOB  (pL 
abate.);  Bppenon  Bute,  K  Lea.  SU  (pL  abate.); 
SparreDterger  t.  State.  tiS  Ala.  481,  Sft  Am.  Rep.  6(8 
Qd.  Ktate.). 

It  ta  not  enonffh  thatanlo«Motinent  wMpwocm- 
nen(inii.A.B.C.1>.  et  olfonm  (opiiMiiin  honilniim,  eta, 
•odltapiteantb  not  that  It  was  per  aaenMMntani 
twelTe,  fOr  If  It  were  presented  by  a  losser  number, 
HwaaokwIrUt   Caynoard**  CaBe,  Cro.  Ellz.  AM. 

Frtor  to  MB  tbe  Arlaona  law  authorlMd  an  tn- 
tSammx  on  the  oobourrenoB  ct.  twelve  ao  by 
tBdnal  itatute.  and  tbe  Arliona  Aoc  of  UBB 
Bot rlnnge tblB.   SxvarWWOKm,  140  U.  8.  STBt  86 
L.  td.  513  {hab.  corp.). . 

Aat  twelT*  moat  tMaoor  la  also  declared  Id. 
4  BL  Qm.  m-aoa;  Fltsgerald  t.  State,  4  Wla. 
IB  (obi.);  *  Bawk.  P.  a  diap.  S,  I  U|  State 
Otrtaart.  US  Iowa,  Sit  (chal.):  People  v.  Colbr, 
U  CkL  81  (mo.  aec  aside);  Bamer  t.  State,  12 
Bmeda  4  H. » (pL  abate.);  State  v.  Wlloox,  101  N. 
C.Bir(pl.ei»teL)i  Oom.  t.  Brown,!  L.  B.  A.  60)^  147 
Ibis,  m  (pL  BtwtKl;  People  t.  Scrons.  1  Abb.  Pr. 
K.  8. 2U  (mo.  qa.):  and  Hardloc  t.  State,  n  Ark. 
no  (PL  abate.). 

It  waa  said  ia  People  T.  SootliweU,  4S  Oal.  141  Qno. 
M  aMajthat  CU.  CrloL  "Ptoo.  Act,  IttB.  prorMed 
that  aDlDdletaieat  cannot  be  "foUBd**  without  tbe 
eoncDrrenee  of  at  least  twelve  and  shall  be  1d- 
Aorasd  andpreaeoted. 

iB  tbe  oaae  of  Bedford  t.  AloooU,  1  WUa.  248,  U 
was  aaid  tbat  tbe  custom  for  alz  petaone  to  {oeeent 
kted, because  tt  could  nerer  have  anj  Mwal  eom- 
■eDoeneat.  being  against  a  well-known  principle 
of  common  baw  whlcb  tequlrea  that  all  offensee 
■ball  be  preseoted  iij  a  JU17  of  twelre  men  at  least, 
bat  tbia  case  was  ao  action  for  a  peaal^  for  retua- 
biit  to  let  a  committee  test  the  weight  of  bread. 

AJtbouxb  Ala.  Code.  1 4858.  requires  tbe  ooncur. 
KDoeof  twelve  grand  Juron  to  findan Indictment, 
*betber  It  is  neoeaearr  tbat  twelve  sboold  oooour 
iBareparttODwliMian  Infonnatlon  lo  bnpeaob- 
«atlsbeied.liBoCdeelded.  State  8aTi«e,  8» 
Ala.L 

Aodwhm  It  is  required  that  more  than  twelve 
compose  tbe  stand  Jury,  it  la  not  Deceasary  that 
■or  of  tbem  above  tbe  number  twelve  ooooar  In 
tbvliMltctfflent,  and  anoh  indictment  will  be  valid, 
■Itboogh  tbe  remainder  do  not  agree.  Gladden  v. 
ma.  U  91a.  808  (pi.  abate.):  Com.  v.  Bayers,  8  Leigb, 
Bt (PL  abate);  State  T.Bralaerd,6ert.83S,48  Am. 
ni>-818  (pL  abatej;  Pyboe  t.  State, 8 Humph.  48 
(aKkqaJ. 


1608  ([»ge  81)  It  is  provided  that  twelve 
persons  shall  be  summoned  to  appear  as 
grand  Jarora,  and  out  of  tbe  number  so  sum- 
moned the  court  shall  select  ten  persons,  who 
shall  constitute  the  grand  jury.  Bt  the  same 
statutes  (paee  48)  it  is  provided  tfiat  an  In- 
dictment shall  not  be  found  without  the  con- 
currence of  eight  grand  jurors.  T^e  Krand 
jury  to  which  objection  is  mr'\&  was  selected 
and  impaneled  under  tbe  provisions  of  the 
Qeneral  Statutes  (sec.  8795),  which  require 
tbat  twenty-four  persons  shall  be  selected 
and  summoned,  and  of  this  number  tbe  court 
shall  select  seventeen  persons  to  constitute 
the  grand  Jury.  Sections  4106  and  4107  re- 
quire the  concurrence  of  twelve  grand  jurors 
to  find  an  Indictment.  The  contention  of 
the  defendant  is  that  tbe  grand  jury  should 
have  been  organized  In  pursuance  of  the  pro- 
visions of  tbe  Statutes  of  1898,  and,  not  hav- 
ing been  so  organized,  that  it  was  an  illegal 
bc3y.  At  common  law,  the  grand  jury  may 
consist  of  any  number  between  twelve,  as 
the  minimum,  and  twenty-three,  as  the  max- 


And  In  Statov. Davis,  84  N. 0. IfiB (mo. ar.>, and 
State  V.  Oamer,  48  La.  Ann.  8B7  (mo.  qu.>,  tbe  same 
was  said  to  be  the  rale,  but  waa  not  tbe  question 
Involved  In  these  cases. 

Some  courts  hold  that  there  need  not  be  DMre 
tlun  twelve  of  tbe  grand  jurors  present  when  any 
bfU  of  Indictment  ahall  be  found,  althoojrfa  a  penel 
may  be  more  than  twelve,  and  tbat  the  concur- 
rence of  tbe  twelve  will  be  sufficient.  State  v. 
WtlUams,  SB  S.  a  814  fpL  abate.);  State  v.  HUler,  8 
Ala.  848  (mo.  to  acqnlB;  State  v.  SlMlton,  S4  Iowa, 
888  (cbaL);  State  v.  Ostrander,  IB  Iowa.  488  (mo.  qu.f; 
People  V.  Butler,  8  Oal.  48S  {nt^.)\  People  v.  date- 
wood.  20  Cal.  147  (mo.  set  aside);  State  v.  Oopp,  84 
Kan.  m  (pl.abate.1;  People  v.  Boberte.  6  CftL  SI4 
(ot^.);  State  V.  Clajton,  11  Rlcb.  L.  581  (Uo.  new  tr.; 
mo.qu.;mo,ar,). 

And  In  Doyle  v.  State,  IT  Ohio,  m  (pi.  abate.); 
Oom.  V.  Clune,  168  Haas.  200  [pi.  abate.),  and  State 
V.  Swift,  14  La.  Aon.  838  (mo.  ar.>,  the  same  was  said 
to  be  tbe  rule,  trat  waa  not  the  qoeatlon  Involved 
Id  ttanse  cases. 

But  in  State  v.  Hawkins,  10  Ark.  71  (pi.  abat«>.).  It 
waa  held  Uiat  Ark.  Stat.,  cfaap.  58, 1 85,  provldlnr 
thBtDolndto'mentshall  be  found  without  Uie  con- 
sent of  at  least  twelve  sraiid  jnroEs,  wUle  It  does 
not  absolutely  require  the  eonouireooe  of  mor» 
than  twelve,  yet  contemplates  that  there  shell  be 
sixteen  in  tbe  panel. 

And  In  Baldwin^  Oaae,  S  Tyler  <Tb)  478,  h  waa 
said  tbattiMsurplusBffeovertwelve  was  dealgned 
to  irnard  aealost  Injury  to  public  JustlOB  wtaleli 
might  arise,  tf  It  were  necessary  tbat  tbe  whole 
panel  should  unite  In  tbe  preseotmeut,  and  that 
twelve  of  tbem  can  find  an  Indictment. 

And  in  NorrlB*s  House  v.  State,  8  Qreene,  8U  (pL 
abate.;  mo.  set  aside).  It  was  aald  tbat  u  onlr  r^ 
quired  twelve  to  oononr,  but  tbe  other  three  oan- 
not  be  dispensed  wttb. 

ZT.  ImveaOana  InMBtmBia  btf  AOIM110  tAot  (loslos 
iHdfiot  oonew. 

Under  the  statutory  provisions  of  the  verloua 
states  tbat  grand  jurors  must  keep  secret  their 
votes,  tbey  cannot  impeach  an  Indictment,  by 
showing  that  twelve  of  tbem  did  not  agree,  after, 
it  baa  been  duly  presented  lo  open  court.  State  v. 
Olbbs,  9»  Iowa,  818  (tno.  set  aside):  Laurent  v.  State, 
1  Kan.  818  (mo.  qu.:  mo.  ar.};  State  v.  Baker,  30  Ha 
888  (mo.  qu.);  Qitohell  v.  People,  148  111.  178  (ma 
go.}. 

And  tbe  same  was  aaid  to  be  the  rule  In  State  v. 
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imam,  and  tn  Indictment  foond  wlttiout  the 
amcumnoe  of  at  leut  twolve  grand  Jaron 
l|  inralid.  Am  to  these  oommoo-law  niles. 
all  the  e1eineDtar7  wrUrn  on  the  subject  are 
agreed,  and  they  arc  u'cognized  by  a  great 
Dumber  of  the  courts  of  last  resort.  Of  these 
we  cite  a  Hawk.  P.  C.  996;  Hale,  P.  C.  181; 
Co.  Lltt  1606:1  Chitty,  Crlm.  L.  806; 
Forsyth.  Jury  Trial,  178;  Cooley,  Bl.  804; 
Story,  sJonst.  §  1784;  Kitu-r.  Marth,  1  Ben- 
nett, Lead.  Crlm.  Gas.  200 ;  State  t.  Davia, 
24  N.  C.  168 ;  Com.  v.  Wood,  8  Cusfa.  149 ; 
Low't  (km,  4  He.  489;  Hvdaon  t.  ^aU,  1 
Blackf.  817 ;  PeopU  t.  HunUr,  64  Cal.  60 ; 
State  T.  SymoneU,  86  He.  1S8;  State  v.  0§- 
trander,  18  Iowa.  486. 

"  No  man  can  be  con  rioted  at  the  aatt  of 
the  king  of  any  capital  offense  nnless  by 
the  unanimous  voice  of  twenty-four  of  his 
equals  and  neighbors ;  that  is,  by  twelve  at 
least  of  the  grand  jury  in  the  first  place  as- 
senting to  the  accusation,  and  afterwiirds  by 
the  whole  jietit  Jury  of  twelve  more  finding 
him  gallty  upon  hffl  trial."  Cooley,  Bl.  8d 
•d.  804.   At  the  time  of  the  adoption  of  the 


Constitution  of  NevadSj  irtwrrin  It  It  ds- 
dared,  "  No  person  shall  be  tried  tat  a  capi- 
tal orotber  Infamous  offense  .  .  .  eicept 
on  presentment  or  indictment  of  a  grand 
iary"  (art.  1.  S  8),  the  prorlsions  of  the 
Qeseral  Statutes  (sees.  871»5,  4106,  4107) 
which  are  declaratory  of  tiie  common  law 
were  In  force,  being  enacted  by  the  Terri 
torial  Legislature  of  1861.  We,  therefoie, 
conclude  that,  when  the  people  of  this  state 
adopted  this  constitutional  proviairai,  tb^ 
had  in  Tiew  a  "grand  jury,"  as  it  existed  at 
common  law  and  under  the  statutes  at  tbe 
time  of  tbe  adoption  of  the  oonstltotion.  It 
is  so  held  by  tnls  court  with  reference  to 
she  right  of  trial  by  Jury  in  oonstrulng  the 
third  section  of  the  aame  uticle  of  the  con- 
stltntlon.  sua*  T.  McCttar,  11  Kev.  IB. 
The  reasoning  In  that  case  Is  applicable  to 
the  question  at  bar.  Defendant's  coonsd 
cite  a  neat  number  of  authorities  to  the  ef- 
fect that  a  grand  Jury  may  consist  of  a  lest 
number  than  twenty-three,  but  we  are  not 
refeired  to  any  au^orlty  holding  that  the 
nnmber  may  be  less  than  twelve,  or  that  ]m 


nsaet.UCooii.wrmo.-quJ;  Oom.T.Blll,UOnsh. 
187  (ev.y.  State  v.  Johnson,  115  Ho.  480  (mo.  qn.). 

Other  oases  bold  that  ftand  Jurors  cannot  Im- 
peach their  llndiDff  to  dkow  tbat  twdve  did  not 
oonour.bat  Oo  not  pat  this  upon  tbe  effeot  of  the 
statatorr  oath,  state  v.  Davtt,  a  lows,  811  (obj. 
to  ev.t;  Cnlted  States  v.  Terrjr.  8B  TeA.  Etop.  8U  (fd. 
abate.);  State  v.  Qjcford,  30  Tex.  4X8  (pi.  abate.); 
OcMm.  V.  Twltohell,  1  Brent.  (Pa.)  UI  (mo.  qu.); 
Turk  V.  State,  T  Ohio,  pt.  S,  p.  210  (pi.  abate.);  Ex 
part*  Sontaff,  U  Cal.  fi26  (mo.  set  aside);  Sfaoop  v. 
People.  45  111.  App.  110  (mo.  qa.);  Sptvener  t.  State, 
n  Ala.  383<ino.  qu.). 

And  Id  State  v.  Baltimore  ft  O.  B.  Co.,  U  W.  Ta. 
•S8  (dem.):  Uofted  States  v.  Beed,  t  BUtcbf.  436 
{mo.qu.);  Huldekoper  v.  Cotton,  8  Watts.  116  (ev.); 
State  V.  Oradr,  84  Ho.  W  (mo.  qu.),  and  Com.  r. 
Skeffga,  8  Busb,  IB  (mo.  qu.  rec<w.).— the  same  was 
nld  to  be  tbe  rule,  but  was  not  the  queeUtm  ta- 
volved. 

in  People  r.  HauffbtOD,  7  Abb.  Pr.  N.  S.  4S1  (mo. 
to  oompel  useot  minutes).  It  was  held  tbat  the  mln> 
ntes  of  the  grand  jury  could  not  be  used  to  dleolose 
how  any  Juror  TOted  or  what  was  said  b7  anj  Jufot 
dnrtng  their  deliberations,  or  to  impeach  tbe  regu- 
larflQding  of  the  irrand  Jury,  but  It  was  also  said 
that  whoi  tbe  grand  Jarr  Is  In  eeesion,  the  court 
may  take  measures  upon  the  aujtirestEon  of  tbe  de- 
fendant to  determine  whether  the  twelve  assented 
to  tbe  bill,  dtlntc  State  v.Squlre,  10  N.  H.  BBS;  Low's 
Chae.4  lfe.4ao,44fi.l8Am.Dea  271.  ButlnLow*8 
Case  tbe  grand  Jury  were  examined  at  the  next 
term.  And  see  State  v.  Squire,  infra. 

In  State  T.  Squire,  10  N.  H.  668  (mo.  ar.).  It  was 
heU  tbat  an  lodlctmeot  once  found  Is  unalterable 
or  If  it  be  amended,  can  only  be  done  by  reoommlt- 
ment  to  tbe  grand  Jury,  and  DOthlog  short  of  In- 
dorsement "a  true  blU**  is  competent  evMenoe  of 
tbefr  proceedings. 

In  State  V.  Hevberter,  48  Towa,  88  (mo.  qu,>,  it  was 
held  tbat  tbe  ffrand  Jurors  could  not  deny  that  they 
bad  consented  to  the  Indictment,  but  it  was  also 
b^  tbat  proof  against  the  tedtotment  was  over- 
come by  prottf  In  tavor  of  tbe  Indfctment. 

And  In  Hanion  People,  29  111.  App.  ESS  (mo,  qu.), 
it  was  held  that  the  evidence  did  not  show  that 
twelve  did  not  agree,  although  the  grand  Jurors 
testified  both  ways. 

And  under  North  Oaroltaa  Acta  1866,  chap.  68, 
I  18,  providing  Uiat  so  indictment  may  be  pre- 
eented  by  the  oonootrenoe  of  nine  Jarois,  if  tbsse 
98  L.  R.  A. 


were  elgbteeo.  the  presmnptton  Is  tlMt  every  grand 
Juror  oononrred.  and  a  pl<«  In  abatement  that  onlr 
nine  concurred,  wss  not  sustained  when  do  efl- 
denoe  was  offered.  State  v.  VoMelil.  n  N.aa 
(pi.  abate.). 

This  statute  Is  held  unoonstttntkmal  in  Ststtv. 

Barker.  10  L  K  A .  80. 107  N.  C.  B18,  frtrro. 

In  State  V.  Clou^. «  He.  Sn  (pi.  abater),  ft  mi 
said  that  tbe  preaenoe  of  an  Ipoompetent  Joiorpn- 
SMita  a  serious  question,  tmt  not  on  the  grmwd 
that  without  bis  ooncnrrenoe  there  were  not  twelte 
Jurors  Id  the  number  who  found  tlie  Indltrtmoit,  h 
such  a  fact,  I  f  essential,  must  bave  been  pleaded. 

Under  ICe.  Oonst^  art.  1,  II,  providtng  for  the  oon- 
currenoe  of  twOlve  grand  jorota  wbeie  tiie  fan- 
man  wbo  was  In  court  at  tte  next  term  dlSBOTered 
that  ft  reqatred  the  concurrence  of  twdve,  batbsd 
suppoeed  that  the  majort^  was  sufBcfMit,tt  wai 
shown  by  the  evldenoe  of  the  grand  Jurms  Oat 
twelve  did  not  agree.  Tbo  oath  of  a  grand  Juror 
requires  bim  to  keep  seoretthestatee'counsel,!!)* 
fellows'  and  his  own,  but  the  fkctwhetlier  twelve 
or  more  concurred  Is  not  a  secret,  and  whibt  so 
averment  hj  plea  can  be  received  against  the  res- 
ord.  the  court  may  determine  wfaeUier  that  which 
Is  apparently  a  record  ts  so  in  truth,  and  ttut 
twelve  did  concur  Is  a  matter  of  taterraoe  merelr 
from  the  lodonemftut  of  the  foreman  and  delfretr 
Into  court.  Low's  0a8e,4  He.4n,U  Am.  Deem 
<pl.  abate.). 

In  State  T.  Benner,  64  He.  SIT  (ev.t,  Ifcwas  mdA 
that  the  assertion  tbat  lees  ttian  twelve  oononred 
In  an  Indictment  involves  the  assertion  of  whodU, 
or  who  did  not  oononr.  Low's  Chse  was  approved 
and  a  grand  Juror  was  allowed  to  testify  and  eoe- 
tradlct  a  witness. 

In  State  V.  Wood.  OS  N.  H.  481  (ev.).  It  was  ssid 
that  Low's  Case,  tupro,  was  oontrary  to  tbe  gen- 
eral holding  on  that  subject,  and  Low's  Osse  mi 
disapproved  In  State  v.  Baker,  20  XOh  828. 

Under  Uont.  Rev.  Stat..  I  ISO,  dlv.  8,  provMInf  I 
that  no  tadtotment  can  be  found  without  tbe  con- 
ourrenoe  of  twelve,  and  I  182,  that  twelve  isuit 
concur,  the  Indonement  and  pressntatHm  isanlr 
"prima  facie"  evidence,  and  the  defendant  sliould 
have  tbe  opportunity  W  prove  by  the  graad  Ja> 
on  that  twelve  did  not  concur.  Territory  v.  Uit. 
7Hont.42.  j 

In  same  case,  T  Xont.  48B,  whm  fourteen  of  tbaii 
grand  Jnrors  wen  brought  tato  oonrt  and  tbe  so- 
gused  was  oltaed  ttw  prlvflage  of  ennhdng  tasH 
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Iban  twelTe  can  find  so  Indictment  under  tue 
common  law  or  constitutional  provision  Bim- 
ilar  Co  ours.  The  autboritiea  cited  are  not 
fa  point.  So,  waiving  all  questioa  as  to 
how  tbe  objectton  to  the  grand  jury  should 
have  been  raised,  or  wbetlwr  it  was  properly 
raised  by  tbe  tuIoiu  motioDB  and  objections 
made  In  tbe  ease,  we  are  of  the  opinion  that 
the  district  court  did  not  err  in  holding  that 
the  said  Statutes  of  1693  are  iinconstituMnnal, 
and  that  the  grand  jury  which  found  the  in- 
dictment was  a  legal  body. 

•i.  Tbe  trial  jury :  Tbe  defendant's  coun- 
sel ui^e  as  objections  to  the  trial  jury  that 
"teren  of  the  jarora  were  prejudiced  against 
the  defendant,  and  were  disqualified  under 
the  common  law  and  under  the  constitution 
tnd  statutes  of  Nevada,  "and  that  "the  right 
to  have  an  impartial— that  is,  a  constitu- 
tional— jury  cannot  be  wnived  by  the  defend- 
ant, much  less  by  tbe  defendant  s  at  tonieyB. " 
Their  obiectioaa  go  to  tbe  jurors  Kinney, 
Coffin.  Haisb,  Pauner,  Falton,  Bryant,  and 
Jolinson.  In  nnswer  to  questions  asked  by 
defendant's  counsel  touching  their  qualifi- 


but  declined  to  do  so,  tbe  oonvlctlOD  was  sustained 
and  the  prosecution  proved  that  twelve  bad  cmn- 
eurred  la  the  Indlotment,  tbls  eurloff  the  error  Iq 
tbe  flnt  trfa). 

T.  Cmcwretiee  ^vppo|M^  ntmber  mf  gnma  furors. 
81  to  the  parties,  erOnet,  counts,  and  degrM 
qT  ertnu  ehoraed. 

H  Is  feaerallyh^  that  noo-oooonrrenoe  of  a 
■Dfflelflnt  number  of  tbe  vraod  Saty  as  to  a  partloa- 
lar  cn'me,  or  as  to  tbe  ooanta  in  the  iDdlotmeDt,  or 
u  to  itae  parties  Indicted,  or  as  to  tbe  defrree  of 
crime  ctaaiiied.  cannot  t-e  tbown  In  order  to  render 
the  iodletment  Invalid.  Beir.  v.  Cooke,  8  Oar.  ft  P. 
set  lev.i;  JohoBoa  v.  State,  S8  Tex.  App^  tU  (mo.  set 
iddei;  Btite  r.  Hamlin,  HI  Conn.  96,  SB  Am.  Rep.  84 
(pL  ibaie.);  Zelfler  T.  Com.  <Baj  U  Gent.  Bop.  m 

Vhnea  motion  todUobante  was  made  beoause 
tbe  Indictment  was  toU  for  tbe  reason  tbat  It  con- 
tsinedaoouDt  Utat  never  was  passed  upon  by  tbe 
tur7  and  m  wltnces  stated  tbat  "tbe  lodictment  was 
toond,"  It  must  be  asBumed^that  both  oouDts  were 
paned  apon.  People  r.  Shetlff  of  Cbautauqua,  11 
K.  T.  av.  Froo.  Rep.172  (bab.  oorp-)- 

And  tbe  same  was  said  to  be  the  rule  in  People  v. 
Rulbnt  i  Deulo.  13S.  U&,  47  Am.  Dec  244  (ev.). 
where  tbe  court  said  Id  an  attempt  to  show  that 
tbe  oSense  ohused  was  one  upon  wblcb  tb^  had 
act  ooDonrred,  that  an  indictment  or  record  oan- 
Bot  be  attacked  collaterally  dlsUnguMiing  Low's 
Cne.4  Me.  m.  1ft  Am.  Dec.  271,  olalmlng  tbat  tbe 
court  reeoffolxed  tbe  distinction  between  attacking 
tbe  teoord  oollaterally  to  Mow  no  oonourreooe, 
bnttheeonrt  eara  that  If  a  motion  toquasb  or  set 
•aide  or  strike  oat  had  been  made,  it  might  have 
beeattanted. 

And  In  People  v.  Sbattuck, «  Abb.  N.  a  SB  (mo. 
qu.i.  where  it  was  olaimed  that  twelve  did  not  oon- 
cnr  Id  tladlDs  as  to  tbe  desree  of  snllt.  the  oourt 
^rd  evidence  upon  this  question,  and  denied  the 
■MlOQ  to  quash,  as  there  was  only  one  offense 
Gteised  and  a  blU  found,  and  If  not  found  by 
twelve,  tbe  oonri  said  It  mar  be  proven  by  the 
mm  Jury,  but  not  how  enoh  voted. 

VL  OoneMrrsees  by  SKtfortty  iglwn  ffiwd  Imry 
tntilkt  (wentiMhrM. 
^'ken  H  reqafres  more  than  twelve  to  ooocnr 
f^tbsftotof  there  being  twenty-four  on  tbe 
■nmjniT.an  todletmsnt  knot  nUld.  Peoplev. 
MUR.A. 


cations  as  jurors,  several  of  them,  each, 
frankly  answered  that  he  had  formed  an  un- 
qualified opinion  aa  to  the  guilt  or  innocence 
of  the  accused.  Under  this  state  of  facts, 
the  defendant  and  her  counsel  failed  to  chal- 
lenge any  of  the  six  jurors  first  above  named, 
but  accepted  tliem  without  objection.  It  is 
now  urged  by  counsel  with  great  earnestness 
and  ability  that,  by  reason  of  the  disqualifi- 
cation of  these  jurors,  tbe  defendant  did  not 
have  a  fair  and  Impartial  trial, — a  trial  by 
jury  as  guaranteed  by  the  constitution.  This 
contention  will  not  stand  tbe  teat  of  reason 
and  authority.  At  the  time  of  the  adoption 
of  the  constitution  of  this  state,  tbe  manner  - 
of  impaneling  trial  jurors,  and  the  mode  of 
determintng  their  qualifications,  and  tbe 
right  of  tbe  defendant  to  waive  his  objections 
to  tbe  qualifications  of  the  jurors,  sod  tbe 
consequences  of  such  waiver  under  the  stat- 
ute and  common  law,  were  well  understood. 

The  common  law :  "  When  tbe  trial  is 
called  on,  tbe  jurors  are  sworn  as  they  ap- 
pear to  the  number  of  twelve,  unless  they 
are  challenged  by  tbe  party.  Challenges 


Elng.  t  Cat.  96.  Coleman  ft  Cal.  Gas.  8M  (mo.  qn.); 
People  V.  ThuTston.  5  Cal. « (ObJ.1;  Ck>m.  T.  Salter, 
2  Pearson  (Pa.}  481  (chal.). 

And  the  same  was  said  to  be  the  rule  In  Bruoker 
V.  State,  18  Wis.  834  (pL  abate.). 

In  Rex  V.  Harsh.  1  Nev.  ft  P.  107,  <  Ad.  ft  El.  Sft. 
2  H.  ft  W.  aOS,  1  Jur.  88.  W.  W.  ft  D.  160.  where  the 
question  was  as  to  more  than  twenty-three  belag 
sworn  and  an  effort  was  made  to  attack  tbe  rec- 
ord, it  was  said  tbat  no  authority  can  be  found  for 
the  limitation  of  the  number  except  the  dictum  in 
2  Burr.  1086,  altbough  4  BL  Com.  802.  and  4  Bacon, 
Ahr.S96. 14Tln.  Abr.377,  saytbat  tbe  flodlng  mnet 
be  at  least  on  tbe  agreement  of  twelve  and  tfaer^ 
fore  there  cannot  be  more  than  twenty-three. 

In  2  Burr.  10S8,  It  was  add  that  this  being  grand 
Jury  day.  It  was  desired  that  the  principal  gentle- 
men of  the  county,  not  lees  than  fourscore,  should 
be  sworn  as  a  grand  Jury  to  addrea  bis  majesty 
npon  aocealon  to  the  crown,  but  tbls  seemed  ir> 
regular  because  If  two  full  juries  should  be  sworn, 
twelve  might  find  a  true  bill,  tbougb  more  than 
twelve  should  reject  It  and  it  would  be  inconven- 
ient, contradictory,  absurd,  and  ridiculous,  and 
Lord  HansBeld  said  It  would  be  monstrous  and 
thatthetnOlcer  cannot properlyswear  In  more  than 
three  and  twenty. 

But  under  Utah  Statute.  January  SI,  IBOB,  fixing 
tbe  number  at  twenty-four,  and  tbat  said  grand 
Jury,  or  any  twelve  of  them,  may  find  an  Indlot- 
ment, and  obapter  8K,  seotlon  11,  tbat  when  tbe 
grand  Jury  or  any  twdve  of  them  beve  found  a 
bllU  the  foreman  shall  Indona  tt  true  bfU.  tbe  ob- 
jection that  twelve  of  twentj-fonr  eannot  Indlot 
teinsufflolenb  Biaonl«anT.  People;!  1]tab,48B(pl. 
abate.). 

TIL  Prmlalom  tor  tOHaarmtm  bif  Ism  Aontiestos. 

Hie  KentDoky  Oonstltotlon,  section  S4B,  provid- 
ing tbat  a  grand  Jury  sball  oonstst  of  twelve  per^ 
sons,  nfaie  of  whom,  oonenmng,  may  And  an  to- 
dkdment,  Is  ■Blf<exeentlng  and  mandatory,  and 
has  been  the  organic  law  of  the  state  from  Sep- 
tember 28, 180L  Downs  v.  Com.  W  Ky.  806  {mo.  set 
aside). 

And  Wont  Oasst„  art.  S,  I  S,  twovMlng  for  a 
grand  Jury  of  seven  and  tbat  live  most  oonourto 
indlot,  Is  also  sell-exeontlng.  Btate  v.  Ah  Jnn,  t 

Hont.  187. 

And  Texas  Const,  art,  8,  1 18,  provides  for  a 
grand  Jury  of  twelve,  of  whom  nine  •hall  be  a 
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may  be  here  nude  on  the  part  of  the  king  or 
OB  tiw  part  of  tbe  priioner,  either  to  the 
whole  array  or  to  the  separate  polls,  for  the 
▼err  lame  reason  that  they  may  be  made  in 
cirll  cases."  4  Cooler,  Bl.  ltd  ed.  350  :  2 
Hale,  P.  C.  298.  "No  juror  can  be  chal- 
lenged without  consent  after  he  hath  been 
■worn  either  in  criminal  or  cirfl  cases,  un- 
less it  be  for  some  canse  which  happened 
since  he  was  sworn. "  Bacon.  Abr.  **  Jurie$, " 
865.  "If  a  party  have  cause  of  challenge, 
and  know  of  it  in  time  enough  before  trial, 
if  he  do  not  challenge  be  stull  not  hare  a 
new  trial."   Id.  866. 

Tbe  statute :  By  the  statute  enacted  in 
1861,  and  in  force  at  the  time  our  oonstitu- 
tion  was  adopted,  it  was  prorfded  that  **a 
challenge  to  an  Indiridual  juror  must  he 
Ukeo  when  the  juror  appears,  and  before  he 
is  sworn  ;  but  tbe  court  may,  for  good  cause 
shown,  permit  it  to  be  taken  after  tbe  jurcv 

qaorum  to  trmnnot  buatDcea  and  present  bills. 
IiOttr.State,I8Tex.  App.687(iDO.  newtr.;  mo-ar.); 
HcNeeser.  State,  U  Tez.App.tt  (obj.);  see  far- 
tbsr.  nezfe  subhead. 

OoaMtutioniA  QwasKom. 

Under  Qa.  Oooat^  art.  8,  antbarUny  the  oraatton 
of  oorpozBtlOD  courts  under  sooh  rules  as  the  lett- 
ialature  may  dbeot,  the  statute  Tomy  dispense  with 
more  ttuw  nine  Brand  Jurors  to  concur  In  iuob 
oourta.   Ttaurman  t.  State,  2S  Qa.  220  (obJ-). 

tJoder  Iowa  Const.  18U,  Amend.,  prorldtng  tbat 
tbe  grand  Jurr  may  coaalst  of  not  teas  tban  five  nor 
more  than  fifteen,  Iowa  Q«d,  Lawa,  ohap.  42.  pro- 
▼Idloir  for  a  vnind  jury  of  fire  In  certain  coud- 
ttes,  and  an  Indictment  oa  theoonourrenoeot  four, 
la  not  unoonstttuUonaL  State  r.  Salts,  77  Iowa.  198 
<deiD.), 

But  N.  C  Aot  of  UBS,  obap.  81,  dispensing 
wftli  the  oonourrenoe  of  twelve  and  maUnfr 
tbe  ooncurrenoe  of  nice  sulBoleDt  to  Indlot,  is 
unoonstltntlonBl.  as  coctrary  to  tbe  bill  of  rights 
pforldlng  tbat  no  freeman  shall  be  put  to  answer 
In  a  ortmlnal  charge  but  br  Indictment,  etccts. 
State  V.  Barker,  lOL.  B.A.  AO.  lOT  N.C.  ffl3(rt.  abate.). 
Be«  State  v.  HoNelll,  08  N.  C.  602.  wpra. 

And  Fla.  Rev.  Stat.,  1 2802  (June  8, 1891),  providing 
tbat  eight  may  oonourln  a  grand  Jury  of  twelve,  Is 
ToM  as  oontrary  to  tbe  bill  of  rights.  Donald  r. 
Bute.  81  Fla.  266  (pi.  abat&j. 

But  under  tbia  aot  a  plea  In  abatement  not  al- 
l^rlng  that  only  eight  of  tbe  grand  Jury  oonourred, 
and  not  alleging  that  less  than  twelve  oonourred, 
does  not  ralM  tbe  question,  as  the  presumption  is 
that  of  twelve,  all  concurred.  Bnglbb  v.  State,  81 
na.3U  (pi.  abate.). 

And  a  similar  holding  waa  made  In  Beynolds  r. 
State,  88  Fla.  801  (mo.  sr.). 

In  Stewart  v.  Slate.  iM  Ind.  142  (pL  abate.).  It 
was  said  tbat  under  Indiana,  SGavmft  Horn.  Stat., 
pp.  8M,  481.  iS2,  an  indictment  can  be  found  by 
nine  grand  Jurora,  where  the  number  la  twelve. 

And  under  Iowa  Law  1869,  providing  for  a  grand 
lury  of  five  and  the  ooncurrenoe  of  four,  tbe  fact 
that  the  panel  was  not  full  after  one  was  dis- 
charged, will  not  invalidate  tbe  Indictment.  State 
r.  Billings,  77  Iowa,  417  (cfaal.). 

In  Smith  V.  State.  19  Tex.  App.  96  (obJ.),  and  Watta 
r.  State,  21  Tez.  App.  672  robj.).  where  tbe  gnnd 
Jvywas  required  to  be  twelve,  with  a  concurrence 
of  nine,  the  fact  that  they  bad  improperly  ercused 
some  of  the  other  members,  but  not  reduced  the 
quorum  to  nine,  did  not  pre\-ent  their  action  from 
being  Buaialned. 

So  in  Drake  v.  Statv.  25  Tex.  App.  X98  (mo.  qu.l 
and  Jackson  r.  State,  Id.  814  (mo.  qu.),  under  Texas 
OonsL,  art  S,  1818,  providing  tbat  grand  Juries  shall 
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is  sworn,  and  before  the  jury  Is  completed.* 
Oen.  Stat,  g  4214.  This  statute  is  confinna- 
tory  of  tbe  above  common- law  rales. 

From  tbe  citations  it  is  clear  that,  botk 
under  the  common  law  and  the  statute  exist- 
ing at  tbe  time  tbe  constitution  waa  adopted, 
a  defendant  could  waive  an  objection  to  a 
juror,  and  tbat  he  did  waire  it  unless  ths 
challenge  was  taken  prior  to  tbe  jniy  beinf 
completed ;  and  especially  was  this  the  eiss 
when  the  ground  of  challenge  was  thai 
known.  Aa  already  noted,  it  was  the  right 
of  trial  by  jury  as  It  then  existed  that  the 
framers  oi  the  constitution  prorided  ahoold 
remain  inviolate  forerer,  and  then  is  no  rea- 
son to  suppose  th^  intended  any  cliange  ia 
tbe  rale  as  to  waiver.  These  rtaws  may  bs 
fortified  by  reference  to  the  decided  cases. 

The  decisions :  In  the  case  of  ^Sbife  v. 
Pritchard,  18  Ner.  101,  in  coDsidering  tbe 
■bore  section  (4314)  of  the  atatute",  the  court 

be  composed  of  twelve,  but  nine  may  be  a 
quorum  to  aot,  the  reduction  of  the  panel  by  death, 
or  abeenoe,  if  not  affecting  the  quonun,  will  not  la- 
validate  the  iDdiotment. 

Under  Virginia  Aoa  1880-90.  p.  91.  providing  tbat 
seven  of  a  regular  Jury  may  find  an  Indictment  and 
five  may  concur  In  a  special  grand  Jury,  a  regular 
RTond  Jury  Is  not  mandatory  in  a  felony  caM 
Lyles  r.  Cbm.  88  Ta.  888  tno.  qn.);  Lasbler  r.  Oo& 

id.«nL 

See  abo  as  to  number  nnnnmary  to  consUtatea 
grand  Jury,  not*  to  State  r.  Bslvel  (Iowa)  ST  L  & 

A.  846.   

VTTL  8tat%Uea  and  eonatltttftofw. 

Alabama  Grim.  Code  1888,  I  4888:  Ibe  ooneur- 
reuoe  of  at  least  twelve  grand  Jniws  Is  neoenury 
to  find  an  indictment. 

Arlaona  Penal  Oode,  I UBD:  inUctmeats  ornDot 
be  found  without  tbe  OMkoiicfenoe  or  at  leasttwelfs 
grand  Jurora. 

California  Deering's  Codes  and  Statutes  of  U>k 
I  IWfc  An  Indlobnent  cannot  be  found  without  tbe 
oooourrence  of  at  least  twelve  grand  Jurors. 

Oonneotlout  Uen.  Stat.  1888. 1  1680:  Ko  bill  shall 
be  presented  by  any  grand  Jurr,  tmleas  twelve  at 
least  of  the  Jurors  agree  to  It. 

Dakota  Comp.  lawa  1807, 8  TUfe  Ho  indlctmeot 
shall  be  found,  nor  shall  any  presenanent  or  aocu- 
satton  be  made,  without  oonourrenoe  of  at  taait 
twelve  grand  Jurors.   

Dakota  Uomp.  Laws  1887,  i  TBB:  An  Indlotment 
cannot  be  found  without  the  oonourrenoe  of  st 
least  twelve  grand  Jnrots. 

Idaho  Ber.  Stat.  1887,  1 7647:  A  presentment  eBO> 
not  be  found  without  tbe  oonourrenoe  of  at  least 
tweve  grand  Jurors. 

Illinois  Starr  h  C  Stat,  chap.  78^  1 17:  Tbe  grand 
JuTT,or  any  tweJre  of  tliem,n>ar  find  a  trtd  of  Indict- 
ment to  be  supported  br  sood  and  sm&aisnt  eri- 
denoe. 

Taylor's  Ran.  Stat.,  iOflOE  Nobidletaientosiiba 
found  without  the  oonoarrenoa  of  at  least  tweln 
grand  Juron.  . 

Hiofalgan  Bow.  Anno.  Stat.  1888,  I  8608:  "Holn- 
dfctment  can  be  found  without  tbe  ooncurrenoe  of 
at  least  twelve  grand  Jurors." 

Minnesota  Stat.  1804,  1  7232:  No  Indictment  can 
be  found  without  tbe  concurrence  of  at  least 
twelve  grand  Jurors. 

HisBisBlppI  Anno.  Oode  1882.  1  1846:  Ibe  ooncmv 
renoe  of  twelve  grand  Jurors  shall !»  necessary  to 
tbe  finding  of  an  tndlctmenL 

Montana  Oomp.  Stat.  1887.  •  UO.  p.  488:  No  to* 
dietment  can  be  touad  wlthouttbe  concurrence  of 
at  least  twul«-e  gnnd  Jurora. 

Nebraska  Oomp.  Stat  1888,  Crim.  Code,!  408:  A( 
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■tn:  "The  state,  u  well  as  the  defendaot, 
is  required  to  interpoee  its  challenges  before 
the  jurj  ia  completed.  This  proTisiun  of 
iLl-  statute  must  be  complied  with.  When- 
cTer  it  appears  from  the  examioation,  upon 
his  voir  din,  that  a  Juror  Is  disqualified 
it-asoD  of  the  existence  of  any  fact  which  is 
made  the  ground  of  d^llense,  the  juror  must 
be  challenged,  as  speclfledf  in  the  statute; 
utberwise  toe  party,  whether  the  state  or  the 
defendant,  will  be  considered  as  baving 
waived  the  right  of  challenge."  "If  a  de- 
fendant accept  a  juror  without  objection 
whom  be  knows  to  hare  formed  or  expressed 
an  unqualified  opinion,  he  cannot  after  tct- 
dict  raise  this  objection.  If  he  willfully 
take  bis  chances  with  such  juror,  he  must 
abide  the  result. "  State  v.  Anderson,  4  Ner. 
MS;  Bronmm  PwpU,  83  Mich.  84.  "The 
constitution  secures  to  an  accused  person  the 
right  to  be  tried  by  an  impartial  Jury,  and 

least  twelve  of  the  arand  Jurors  must  concur  \u  the 
tndtog  ot  an  UMHotment. 

Nevada  G«n.  Stat.  lEtiS.  I  40VT:  A  presentment 
Bun  be  foQDd  tbrottgb  the  oonourrenoe  of  at  least 
twelve  RTand  Jurora. 

New  Mexfoo  Ocnnp,  I«wal8H.I  6Bs  Atttndlot- 
neat  caooot  be  f oaod  wtthuut  the  omonirenoo  of 
at  lean  twelve  ^cand  Jurors. 

NewroTk,Saveniall1fenalOode,UaB,IM8:  An 
mdlotmeat  cannot  be  (ound  wttboot  the  oonour- 
TCoee  ot  at  least  twelve  fraud  Jurors. 

OUaboma  Wat  18B8:  No  lodlotment  sbaU  be 
fouod  Dor  titan  any  aocumtloD  be  made  without 
the  oonootreooe  of  at  least  twelve  srand  Junns. 

Ofafo  Ber.  Stat.,  vol.  2  (Giauque)  I  7208:  At  least 
twelve  BOStooDoar  la  tbefiodinf  of  an  lodlotmeot. 

lameaee  Code  18H,  I  BBBl:  An  indlotment  oan- 
not  be  foimd  without  tbe  oonourrence  of  at  least 
twdvegiaod  Jurors. 

Utah  Oomp.  Laws,  I  MBc  An  Indictment  cannot 
be  tooDd  without  the  cononrrenoe  of  at  least  twelve 
cnoAlnraiia 

Tetmont  Bev.  Laws  1860, 1  in?:  No  bill  of  In- 
dktamt  tfMlt  be  presented  by  a  arand  Jury  uoleaa 
twelve  of  the  Juror*  asree  In  tbe  same. 

West  Tirslnia  Code  UVLobap^  167.  18:  At  least 
nrtreof  tbenand  jurats  moat  oon«ir  In  Sndtng 
«r  Buking:  an  tndtotment  or  preaentmeoL 

WuhlnvtOQ  Penal  Code  UOO. I  UC8c  Anlndlot> 
ueot  cannot  be  found  without  Uie  ooooDrrenoe  of 
•t  least  twelve  ircand  Jurors. 

WlMxnuln,  Sanborn  ft  Berrrnan.  Stat.  1889, 1  atSS: 
Vc  pieMBtawot  shall  be  made,  nor  any  ladlotment 
found  bj-  any  frand  Jury,  unless  at  least  twelve  of 
tMir  number  shall  eoncur  therein. 

Vy.MiUiw  Ber.  Stat.  U8T,  I  VOk  At  least  twelve 
ot  tbe  (caod  Joron  must  ouncur  m  the  finding  of 
•n  fmbetmeni.  Twelve  Jurors  sbaU  becompetent 
to  MI.  tnd  If  but  twelve,  all  must  concur  in  flndlQir 
a  bill  of  indictment 

ODlondo  Hllia*  Anno.  Stat..  roL  1,  Oooat.  I  nS: 
Bereaftn-  a  irrand  Jury  shall  consist  of  twelve  men 
soy  nine  of  whom  concurring  may  find  an  indlet- 
nmit.  Provided  tbe  general  ateembly  may  changu, 
ri«utate,  or  abolisb  the  grand  Jury  syetem. 

t  oloiado  Mills'  Anno.  SUL.  vol.  &  IWl,  •  2818:  A 
cnan  Jury  shall  consist  of  twelve  persons,  nine  of 
whom  shall  aamitto  the  finding  of  every  true  bill. 
,  Stmt  18M,  1 8808,  chap.  M6S,  |  e,  June 

^  iwl:  Every  grand  Jury  sball  oonalst  ot  not  less 
liuin  twelve  nor  more  than  fifteen  persons  eight  of 
Whom  may  find  an  indictment. 

Chiptw  «1S.  June  %,  UK:   Bverr  trand  Jury 
•ball  oouw  of  twelve  persons  and  tbe  anent  of 
(8)  or  thvm  aball  be  neoessarj  to  the  finding 
«f  tadlrtoieota. 
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the  legislature  has  no  power  to'dcpiive  k.im 
of  such  right ;  but  it  can  regulate  its  admin- 
istration by  detenniniug  and  declaring  when 
and  how  a  juror's  partiality  shall  be  ascer- 
tained."   State  V.  karkt,  15  Ncv.  83. 

Not  only  must  the  defendant  make  his  ob- 
jections and  take  bis  challenRCS  before  the 
jury  is  completed,  as  appears  from  the  above 
autuorltiea,  but  the  particular  ground  of 
challenge  must  be  stated.  State  v.  Squairea, 
2  Nev.  330;  Slate  v.  Raymond,  11  Nev.  106; 
Slate  T.  Gray,  19  Nev.  813  ;  Stale  v.  Vaughan 
(Nev.)  (decided  at  the  I&st  term  of  this  court) 
89  Vmb.  Rep.  788.  Tbe  authorities  cited  by 
counsel  an  cases  mainly  in  which  the  court* 
had  under  consideration  the  rights  of  the  de- 
fendant where  the  discovery  was  made  after 
trial  that  a  dlsqualifled  person  had  sat  on  thev 
jury,  and  in  coses  where  the  juror  was  chal- 
lenged for  cause,  and  his  challenge  denied 
by  the  lower  court.   Such  authorities  are  not 

Oeorgia  Cormt,  art.  0, 1 18;  Tbe  general  assembly 
may  preeorlbe  any  number,  not  lew  than  five,  to 
oonstltute  a  trial  or  traverse  Jury  la  courts  other 
than  the  superior  and  city  courts. 

Indiana  Bum's  Rev.  Stat.  18H,  1 171T;  The  grand 
Jury  ?tiaU  be  composed  of  six  persons. 

Secllun  1788,  In  force  September,  1881:  At  least 
flveof  tbegrand  Jurors  mtist oooour  In  finding  aa 
Indictment 

Iowa  Rev.  Stat  1888,  1  WTi:  An  indictment  can* 
not  be  found  without  the  ooncurrenoe  of  four 
grand  Jurors  when  the  grand  Jury  Is  compneed  of 
five  members;  and  five.  If  oompoeed  of  seven. 

Iowa  Const,  art  fi,  I  li.  Am.  1884:  Tbe  grand  Jury 
may  oonslst  of  any  number  ot  members,  not  lees 
than  five,  nor  more  than  fifteen,  as  the  general  as- 
sembly may  by  law  provide. 

Kentucky  Const  1891,  ■  218:  A  grand  Jury  shall 
consist  of  twelve  persons,  nine  of  whom  ooitour- 
ring  may  tlnd  an  indioiment 

Kentucky  Code  (Carroll)  18IK,  1 110;  Tbe  ooncur- 
renoe of  twelve  grand  Juron  is  requited  to  find  an 
Indictment. 

Const-,  IMS:  Nine. 

Missouri  Ooort„art.  2,  126:  A  grand  Jury  aball 
constst  of  twelve  men,  any  nine  of  whom  concur- 
ring may  find  an  Indtotmont  or  a  true  bill. 

Uontana  Const,  art.  8.  I  8:  A  grand  Jury  sball 
oonslst  of  seven  persons,  of  wbom  five  must  con- 
cur to  find  an  indictment. 

Hlseourl  Crlm.  Code,  I  1090:  Ho  Indictment  can 
be  found  without  the  concurrence  of  at  least  nine 
grand  Jurors. 

Oregon,  HDI's  Code  1802,  I  128B:  No  Indictment 
can  be  found  without  tbe  ooncntreooe  of  at  least 
five  grand  Jurors. 

Oregon  Oonat.,  art  7. 1 18:  Seven  shall  be  ohoeen 
by  law  as  grand  Jurors,  five  of  whom  must  oonour 
to  find  an  [ndfctmenr,  but  tbe  legislature  may 
modify  or  abolisb  grand  Juries. 

Texas  Const,  art  li.  1 18:  Qraod  Juries  sball  be 
composed  uf  iweivemen;  but  oloe  membeia  of  a 
grand  Jury  sball  be  a  quorum  to  trnosaot  business 
and  present  bills. 

Texas  Const.  18T6. art.  5,  fl  13:  Grand Juriesln  the 
district  court  aball  be  composed  of  twelve  men, 
but  nine  members  of  the  grand  Jury  shall  be  a 
quorum  to  transact  business  and  present  btlls. 

Texas  Willson'a  Crim.  Stat.,  art.  300.  A 1916:  Nine 
members  shall  be  a  quorum  for  tbe  purpose  of  die- 
charging  any  duty,  or  exercising  any  right  prop- 
erly belonging  to  the  grand  Jury. 

Tb-glnia  Acta  188S-1880,  p.  91:  At  least  seven  of  a 
regular  grand  Jury,  and  five  of  a  special  grand 
Jury,  must  ooocur  In  finding  or  mafclnc  an  indict- 
ment or  preoentmant.  L  T 
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Id  point  In  thli  caM  as  to  these  six  Jurors, 
for  the  dereadant  was  fully  informed  of  Ibe 
alleged  disqualiflcatloD  before  trial,  and  be- 
fore the  Jury  was  completed,  and  do  objec- 
tion was  raised  and  no  challenge  taken  to 
any  of  them. 

It  ia  therefore  evident  from  the  great 
weight  of  the  authorities,  and  from  the  stat- 
ute and  common  law,  that  a  defendant  can 
waive  his  objections  to  the  qualifications  of 
jurora.  and  if  be  fail  to  challange  before  the 
jury  It  oompleteil,  knowing  of  taedisquall- 
Bcation,  he  »  estopped  from  demanding,  as 
matter  of  right,  a  new  trial  on  the  ground 
that  the  jury  were  not  omni  exceptions  majoru, 
and  that,  in  contemplution  of  the  constitu- 
tion, be  has  not  in  such  case,  after  verdict, 
constitutional  ground  for  the  objection  tliat 
be  has  not  been  tried  by  a  "conatitutional 
jury." 

8.  Juror  Johnson :  The  juror  Johnson  was 
challenged  upor.  the  ground,  as  it  is  alleged, 
"of  having  formed  an  unqualified  opinion  as 
to  the  guilt  or  innocence  of  the  defendant." 
The  cliallenge  was  denied,  and  exceptions 
taken.  The  ruling  of  the  court  denying  the 
challenge  is  assigned  as  error.  When  the 
Jury  was  completed,  the  defendant  had  not 
exiiausted  her  peremptoir  challenges,  but 
hud  One  left,  which  she  did  not  use  at  all. 
lu  Thompson  on  Trials  fsec.  116)  It  Is  said  : 
"The  sound  and  prevailing  view  Is  that  a 
party  cannot  on  error  or  appeal  complain  of 
a  ruliDg  of  the  court  in  overruling  his  chal- 
lenges for  cause  if  it  appear  that,  when  the 
jurv  had  Itecn  completed,  his  peremptory 
cballenc-es  were  not  exhausted,  siooe  he 
might  liiive  excluded  the  obnoxious  juror  by 
a  peremptory  challenge;  and  therefore  the 
error  is  to  be  deenied  an  error  without  In- 
jury." Staie  V.  Blli-U,  45  Iowa,  486;  Palmtr 
T.  "FBOpU,  4  Neb.  68 ;  &iarp  v.  8taU,  6  Tex. 
App.  650.  Many  other  cases  might  he  cited 
holding  the  same  rule.  In  note  1  to  section 
lis,  Thompson  says  :  "There  is  some  slight 
and  ill-considered  authority  to  the  e£Fect  that 
QO  obligation  rests  upon  a  party  to  make  use 
of  bis  peremptory  cljalleiiges  for  the  purpose 
of  excluding  a  juror  unsuccessfully  chal- 
lenged for  cause."  Our  opinion  as  to  the 
true  rule  of  practice  in  such  case  accords 
with  "  the  sound  and  prevailing  view"  above 
named. 

4.  View  of  the  premises :  In  strict  con- 
formity to  the  provisions  of  section  4357  of 
the  General  Statutes,  and  at  the  repeated  re- 
quests of  the  attorneys  of  the  defendant, 
made  in  her  presence,  the  court  ordered  that 
the  jury  view  the  place  where  the  homicide 
occurred.  W.  H.  Caughlln,  the  sheriff,  was 
designated  by  the  court  to  conduct  and  show 
the  jury  the  premises.  The  sheriff  and  his 
two  deputies  were  sworn  to  take  charge  of 
the  jury  during  recess  of  the  court,  and  re- 
cess was  then  taken  for  the  purpose  of  the 
jury  making  the  view.  Neither  the  judge, 
the  clerk,  tiie  defendant,  nor  either  of  her 
attorneys  was  present  at  the  view.  The  de- 
fendant and  her  attorneys  were  present  In 
court  when  said  orders  were  made  and  recess 
taken  as  aforesaid,  and  knew  that  said  view 
was  about  to  be  taken  without  the  presence 
of  said  judge  and  clerk,  and  without  the 
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presence  of  the  defendant  and  her  attomevs, 
and  without  the  presence  of  either  of  them; 
and  no  objection  waa  made  thereto,  and  no 
sugsestion  coooeroiog  the  same  waa  mude 
bv  the  defendant  or  her  attorneys.  It  wu 
Claimed  on  motion  for  new  trial,  and  wu 
pressed  by  counsel  in  argument  here,  ih&t 
the  district  court  committed  fatal  error  ia 
permitting  said  view  to  be  had  without  the 

Sresence  of  the  judge  and  the  defendant, 
onceming  a  view  oi  the  premises  made  bj 
the  jury  in  the  abaenoe  of  the  judge  and  the 
defendant,  tiiere  is  great  dtverslty  of  opin- 
ion found  in  the  decided  cases,  oaaed  upon 
different  grounds.  It  is  held  by  high  au- 
thority that  the  judge  and  offioera  of  the 
court,  as  well  as  the  defendant,  must  ba 
present:  that  a  view  is  takinx  testimony  ia 
the  case,  and,  when  made  in  the  abnnce  <rt 
the  defenflant.  Is  in  Tiolatlon  of  his  crasU- 
tntional  right  of  being  confronted  by  Uw 
witnesses  against  blm;  and  that  such  right 
cannot  be  waived.  Other  autiiorities.  of 
equal  high  standing,  and  with  greater  force 
of  reasoning,  hold  that  the  right  of  the  de- 
fendant to  be  present  with  or  without  the 
presence  of  the  judge  and  court  officers,  i( 
such  right  exists,  is  statutory,  and  not  cm- 
stitutional,  and  may  be  waived;  that  tba 
defendant  in  a  criminal  case  who  asks  tlie 
benefit  of  the  pruvisiona  of  a  statute  must 
take  the  benefit  just  as  the  statute  gives  it; 
that  the  view  is  not  taking  evidence  in  tiw 
case,  and  Is  not  intended  to  he  so,  but  simply 
to  enable  the  jury  the  better  to  understand 
the  testimony  fclven  In  court;  that  wbatevsr 
the  nature  of  tHe  rights  of  the  defendant  may 
be  In  such  case,  and  from  whatever  source 
such  rights  may  be  derived,  be  may  and  does 
waive  uio  same  wlien  the  action  of  the  court 
is  taken  and  the  view  made  on  his  request, 
and  without  suggestion  that  he  desires  to  be 

firesent  at  the  view ;  ami  that  In  such  case  It 
B  too  late  to  complain  after  verdict.  Shvtar 
T.  atatt,  105  lud.  200.  55  Am.  Rep.  211; 
State  V.  Reed  (Idaho)  35  Pac.  Rep.  706;  SlaU 
V.  Lee  Doon,  7  Wash.  SOS ;  State  v.  Adamt, 
30  Kan.  811  ;  StaU  v.  Ah  Lee,  8  Or.  217; 
State  V.  Jforan,  15  Or.  263 ;  Blythe  v.  State. 
47  Ohio  St.  284 ;  GarroU  v.  State,  5  Neb.  SS. 

0.  Tho  instructions:  The  defendant's 
counsel  assign  as  error  the  action  of  the  court 
in  refusing  to  ^ive  certain  instructions  asked 
by  them,  and  in  giving  certain  inatructfona- 
of  its  own  motion,  on  the  subject  of  insanity. 
No  wltnesa  testified  to  any  fact  tending  to 
show  insanity  of  tlie  defendant  on  the  day  of 
the  homicide,  and  no  opinion  was  ezprcssed 
by  any  witness  to  that  effect.  No  fact  or 
circumstance  was  developed  at  the  trial  In* 
dicating  that  slie  waa  ever  of  unsound  mindi 
but,  on  the  contrary,  in  her  detailed  state- 
ment of  the  conversations  had  between  her- 
self and  the  deceased  In  their  last  interview, 
and  of  the  acts  and  movemenU  of  each  party, 
and  the  incidents  and  circumstances  occur* 
ing  before,  during  the  time  of,  and  after, 
the  fatal  tragedy,  her  testimony  shows  thst 
upon  that  day  and  that  occasion  her  reason- 
ing faculties  were  in  full  vigor,  and  her 
keen  business  qualiflcatlona  were  unimpaired- 
and  In  full  activity.  The  theory  of  ue  de- 
fense seema  to  be  that  the  grievous  wrong* 
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ud  atroeUNS  crlmM  tntUed  to  I17  the  de- 
fendant at  hsTing  been  Inflicted  by  the  de- 
ceased upon  her  six  or  seven  moDUis  before 
the  fatal  day,  in  drugging  and  forcing  ber 
to  bia  illicit  embraces,  upon  two  occasions, 
and  faia  refoa&l  on  the  day  of  the  homicide 
to  sign  and  give  ber  a  paper,  duly  witnessed, 
exonerating  ner  to  her  friends  from  blame, 
and  acknowledging  the  paternity  of  the  child 
she  was  then  carrying  aa  the  result  of  hiSL 
said  illicit  intercourse  with  her,  ought  to 
be  snfflcient  to  eetabliah  ber  irrespoosfbiUty 
on  the  ground  of  insanity,  whether  or  not 
there  is  any  evidence  tending  to  show  Insan- 
ity at  the  time  of  the  killing.  Such  Is  not 
the  lav.  It  !■  not  aufflelent  that  insanity 
may  eslat  in  the  realm  of  imagination.  The 
rales  goreming  in  caaea  where  the  defense 
of  Insanity  is  interposed  are  well  established. 
Id  the  caae  of  State  r.  Lewi$,  20  Nev.  838, 
it  Is  lieid,  on  reason  and  authority,  that : 
(1)  "The  accused  Is  presumed  to  be  sane  un- 
til the  eontrmry  Is  shown."  (3)  "Insanity 
Is  an  afflimstive  proposition,  and  the  bur- 
den of  proving  It  is  upon  the  defense.  (8) 
"Insanity,  aa  a  defense  to  crime,  must  be 
established  by  a  preponderance  of  the  evi- 
dence." (4)  ^  If  uie  defendant  have  capacity 
and  reason  sufficient  to  enable  btm  to  distin- 
guish right  from  wrong  as  to  the  particular 
act  in  question,  and  has  knowledge  and  con- 
sciousnesB  that  the  act  he  is  doing  Is  wrong 
and  will  deserve  punishment,  be  la,  in  the 
tye  of -the  law,  of  sound  mind  and  memory, 
and  should  be  held  responsible  for  his  acts. " 
It  requires  pertinent,  competent,  and  satis- 
factory evidence  to  establish  insanity,  aa  any 
other  alleeed  fact  in  tbe  caae.  It  is  a  well- 
understood  rule  that,  if  then  ii  no  evidence 
Riven  tending  to  establish  an  alleged  fact, 
no  instructions  need  be  given  on  the  matter. 
"Where  there  is  no  evidence  that  the  defend- 
tnt  was  insane,  instructions  utKU  the  sub- 
ject of  iDsanity  will  not  be  reWewed."  Fso- 
pU  V.  Whfeler.  63  Cal.  77. 

The  instructions  given  by  the  court  were 
correct  as  propositluns  of  law,  and  tbe  con- 
Icottott  of  counsel  that,  tbe  court  having  in- 
ttrucied  tbe  jur;^  the  subject  of  insanity, 
it  should  have  given  those  asked  for  by  them, 
ia  Dot  tenable.  The  error.  If  any,  was  in 
submitting  the  question  of  Insanity  to  the 
jury  when  tliere  was  no  evidence  tending  to 
esuhliih  that  plea.  Tbe  instructions  author- 
tied  the  jury  to  consider  the  question  of  in- 
anity raised  by  the  defendant  in  ber  coun- 
hI's  opening  statement  to  the  jury,  and 
raised  nowhere  else  and  in  no  other  manner, 
BO  far  as  the  transcript  shows.  The  submls- 
tion  of  the  question  to  the  jury  can  certainly 
be  DO  just  cause  of  complaint  on  the  part  of 
^  defendaat  under  tbe  state  of  facts  and 
the  evidence.  It  was  giving  an  opportunity 
(0  the  defendant  to  escape  cmvlctlon  on  the 
pl^of  Insanity  without  aoyevidenoetosup- 

S-  Instructions  as  to  defendant's  testl- 
|May:  Counsel  claim  tfaat  the  instructions 
pvea  cutceming  the  defendant's  testimony 
M^wwr.  We  think  not  The  statute  (sec. 
45oS)  nukes  the  accused  a  competent  witness 
in  all  criminal  cases  at  his  own  request,  but 
oot  otherwise;  'the  ciedlt  to  be  given  to  his 
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testimony  belnj;  left  solely  to  the  Jury,  under 
tbe  instructions  of  the  court."  The  Instruc- 
tions complained  of  were  considered  and  ap- 
proved In  State  v.  Hymer,  15  Nev.  49;  ^t» 
V.  Hing,  16  Nev.  807 ;  State  v.  Streeter,  20 
Nev.  408 ;  and  in  many  cases  in  other  state 
courts. 

7.  Instruction  on  facts  cited :  The  court 
instructed  the  jury  that  even  though  they 
should  find  that  at  the  time  of  the  shooting, 
and  prior  thereto,  the  deceased  hod  per- 
petrated certain  wrongs  upon  the  defendant, 
enumcriiting  them  at  considerable  length, 
but  that  she  shot  at  him,  not  in  self-defense, 
but  with  the  intention  of  killing  him,  these 
faetB  constituted  no  legal  ezciue  or  Justifi- 
cation for  the  shooting.  The  defendant  ob- 
jects to  this  instruction,  first,  upon  the 
ground  that  it  is  misleading,  because  It  re- 
cites only  a  part  of  the  facts  relied  upon  by 
the  defendant  as  constituting  her  defense. 
But,  admitting  that  it  does  only  recite  a 
part  of  them,  we  do  not  see  that  It  could 
have  worked  the  defendant  any  injury.  It 
Informs  the  juiy  that,  as  matter  of  law,  cer- 
tain facts  constitute  no  defense  to  the  indict- 
ment. If  other  facts  existed  which  did  con- 
stitute a  defense,  they  were  not  excluded 
from  the  attention  of  the  jury ;  and,  if  they 
did  not  constitute  a  defease,  their  omission 
was  rather  In  defendant's  fuvor,  as  it  left 
tbe  jury  at  liberty  to  Infer  that  they  did. 
Tbeie  is  no  intimation  that  the  court  con- 
sidered these  tbe  only  facta  In  the  cose,  nor 
does  tbe  language  justify  such  an  inference. 
Furthermore,  if  the  instruction  ia  right  as 
far  as  it  goes,  tbe  fact  that  it  does  not  cover 
tbe  whole  case  does  not  make  it  erroneous, 
if  other  tacts  exiated  which  the  defendant's 
attorneys  wiahed  particularly  called  to  the 
jurv's  iittiintioo,  they  should  bave  requested 
an  instruction  upon  them. 

Next,  it  is  objected  that  it  "charges  the 
jury  as  to  tbe  effect  of  the  evidence,  and 
charges  them  that  the  evidence  relied  upon 
constitutes  no  excuse  or  justification."  In 
tills  connection  we  must  remember  what  the 
issue  in  tbis  case  was.  The  killing  being 
admitted,  the  only  legal  excuse  or  justifica- 
tion there  could  tie  was  accident  or  self-de- 
fense. Both  of  these  are  carefully  excluded 
by  the  instruction.  The  jury  were  told  that 
if  the  "defendant  knowinj^ly,  intentionally, 
and  not  in  necessary  self-defense"  shot  at 
deceased  with  the  intention  to  kill  him,  then 
the  other  facts  enumerated  constituted  no  ex- 
cuse or  justification.  That  tbe  instruction 
states  the  law  correctly  cannot  be  gainsaid. 
While  it  was  In  tbe  power  of  tbe  jury  to  ac- 
quit the  defendant,  because  of  the  treatment 
she  testified  to  having  received  at  the  bands 
of  tbe  deceased,  as  stated  in  tbe  Instruction, 
they  bad  00  legal  right  to  do  so.  When  one 
human  being  has  been  killed  by  another, 
what  shall  constitute  excuse  or  justification 
for  the  act  is  carefully  stated  in  the  statute, 
under  the  bends  of  "  Involuntary  Manslaugh- 
ter" and  "Self-defense."  These  defenses  the 
statute  describes  affirmatively ;  that  ia.  If 
certain  facta  are  found  to  exist,  then  the 
party  doing  tbe  killing  is  excused  or  justi- 
fied. This  instruction  simply  puts  tbe  mat- 
ter negatively;  that  is,  that  ceruln  facta 

Digitized  by  Google 


SovTH  Oabouha  Sufbbhb  Coubt. 


Jolt, 


wtafdi  do  not  march  rp  to  the  itandaTd  es- 
tablished bj  the  statute  were  not  sufficfeot. 
The  court  iDtimatcd  Doopioion  as  to  whether 
thcae  facta  existed  or  not,  nor  what  their 
effect  might  be  in  connection  with  other 
facta.  It  waa  in  no  sense  a  charge  upon  a 
matter  of  fact,  but  purely  ooe  of  law.  All 
infitructlona  most  be  given  In  view  of  a  cer- 
tain state  of  fac'^,  and  whether  the  court 
enumeratea  these  facts  or  leaves  the  Jury  to 
Infer  them  can  ordinarily  make  no  difterence, 
so  long  as  no  attempt  Is  made  to  influence 
or  control  their  conclusions  as  tn  what  the 
facU  are.  StaU  v.  Lowleu.  !7  Ner  424; 
State  T.  Watkinit.  11  Nev.  80;  ^ate  T.  An- 
dtrmm,  4  Not.  £69 ;  Territory  t.  Bitrgeu.  8 
Moat.  67,  78,  1  L.  R.  A.  808;  Reminmoay 
T.  Btate.  «8  Mitt.  871,  400 ;  EitdmM  y.  State, 
41  Oa.  217. 

But,  while  we  And  no  error  in  the  instruc- 
tion as  applied  to  this  case,  we  do  not  wish 
to  be  understood  as  uoqualifledly  approving 
it.  It  spproaclies  the  twrder  line  of  error, 
«nd  under  aome  circumstances  might  require 
a  levergal  of  the  case. 

Screral  other  alleged  errors  are  assigned, 
which  we  do  not  consider  of  such  moment  or 
merit  as  to  demand  special  attention.  We 
have  discussed  the  pnuninent  points  in  the 
cases,  while  we  itavc  given  the  entire  record 
calm  and  mature  consideration.  We  hare 
found  nothing  In  It  militating  against  the 
correctness  and  legality  of  any  of  the  pro- 
ceedings of  the  trial  resulting  In  the  judg- 
ment we  are  HSked  to  reverse.  While  there 
are  many  matters  and  things  disclosed  in  the 
testimony  of  the  defendant  that  may  justly 
•waken  human  sympathies,  the  sworn  duty 


of  the  court.  In  lis  judicial  admlDlstratloB 
of  the  matters  submitted  for  its  cooslderatioo 
and  final  determi  nation,  requires  that  It  shall 
in  all  cases  recognize  the  wise  rules  of  law, 
well  grounded  and  long  established,  so  es- 
sential for  the  protection  <tf  the  rights  and 
safety  of  the  cummunlty  and  of  the  indWid- 
ual,  and  that  It  shall  make  no  distinction 
therein  on  account  of  the  sex  of  the  patty 
involved  or  other  personal  considerations. 
Every  reasonable  request  of  the  defendant 
was  granted  by  the  court  below  during  tlie 
progress  of  the  trial,  so  far  as  the  record 
shows.  She  was  defended  by  able  counsel 
of  her  own  choice,  and  tried  by  a  jury  of 
their  selection,  which  to  her  and  tbem,  be- 
fore  trial,  were  satisfactory.  A  wide  range 
was  granted  to  the  defendant  In  bringing 
before  the  jury  her  complaints  of  the  wrongs 
and  alleged  crimes  committed  against  her  by 
the  decreed,  long  months  before  the  fatal 
tragedy.    No  legal  avenue  was  closed  to  her 


In  mafciDg  her  defense.  Her  counsel  con- 
tested nearly  every  inch  of  ground  traTersed 
by  the  prosecution.  The  jun',  under  the 
solemnity  of  their  oaths,  found  the  defend- 
ant guiltv,  from  the  evidence,  of  murder  in 
thesecona  degree,  for  which  crime  the  judg- 
ment of  the  court  has  been  duly  made  and 
given.  Finding  do  material  error  in  the  rec- 
ord, our  duty  will  not  allow  us  to  stay  the 
hand  of  the  Taw. 

T?u  judgment  <^  tJie  DUtriet  OovHithertit 

Blcelow,  Oh,  J.,  and  Belknap,  J.,  oon* 
cur. 


SOUTH  CAROLINA  SUPREME  COURT. 


Vniiam  Msnigault  HEYWARD,  Seept., 

V. 

FARMERS'  MINING  CO.  et  aL,  Apple. 

I—  &  a  > 

1.  Denial  of  an  aJIas^tion  Id  a  oonpiaint 
that  plaintlir  is  seised  fn  fee  and  is  la  possesfloD 
of  land  upon  wbloh  defendant  Is  oommittiasr  a 
trespass  Is  sufOoleot  to  raise  the  question  of  Utle 
to  the  land. 

S*  A  deltase  of  fbrmer  action  pending 

mar  be  waived  br  the  railure  to  introduce  evl- 
denee  to  support  It  at  the  hearing. 

9»  A  *«Hitig  by  the  preatding*  Jodf^,  in 
a  law  case  tried  witliout  a  Jury,  that  plaintiff  Id 
an  BOtion  to  try  title  to  real  estate  baa  sufflcientlj 
connected  blmself  with  the  oristoal  vraot  from 
the  state  to  ouUntaln  the  aotion  is  a  flndltiff  of 
faot  that  cannot  be  reviewed  br  the  supreme 
court  upon  sppeaL 

4.  I>eeda  teadlaff  toabow  titled  plaiotifl 
together  with  tbe  povesslon  are  sufflclent  color 

Nora.— On  the  general  snhjeot  of  navigabllttr  of 
streams,  see  notes  to  Conneeticut  River  Lumt>er 
Co.  V.  Oloott  Falls  Co.  iN.  H.)  18  L.  R.  A.  82S:  Swan- 
sea V.  Uiaainlppl  ft  Rum  Rtver  Boom  Co.  (lilnn.)  7 
I*.  B.  A  878;  Oaston  v.  Mace  {W.  Ta.)  6  L.  B.  A.  892; 
HaroU  v.  Jones  (Ala.)  3  L.  IL  A.  406;  Fulmer  v. 
WlUlanu  (Fa.)  IL.  B.  A.  OOlL 
ML.R.  A. 

Spe  also  4G  I..  K.  .\.  71~>. 


ortnie  to  support  an  aettos  to  trr  tfOeto  teal 
estate. 

6*  One  bringing  an  actios  under  tbe 

code  to  try  title  to  real  eatate*  tod  al- 
leging that  taa  Is  seised  In  fee.  has  tbe  burden  of 
proving  the  aUegatioo,  eepeolaUy  ta  an  action 
agalnsttbestate  toieooveriand  under  tide  watWt 
as  to  wblcb  tbe  prima  fads  title  is  In  the  state. 

6.  An  amendment  to  a  atatvte  of  Umt 
tatlona  against  the  state,  reducing  ths 

limltatlOD  period.  wlU  not  applr  to  cases  In 
which  time  bad  already  begun  to  run  noder  tbe 
old  statute,  but  as  to  suob  oasestbe  required  pe- 
riod will  remain  tbesame  asbelOte  the  aaeod- 
nwnt. 

T.  The  teat  of  the  savlcaMlit^  of  a 
stream  le  Its  navigable  oapad^  aod  not  ibat 
its  Burxoaadlogs,  sueb  as  the  business  done  upon 
it.  Its  connection  with  other  streams  or  the  plaoa 
where  It  flows,  should  be  sueb  tliat  It  mar  be 
ineful  fur  tbe  purpose  of  commeroe. 

6.  Ayrantl^the  atateof  landlDtbensusI 
way.  through  tbe  land  offloe  wblcb  ooren  land 
under  navigable  water,  will  not  «gtop  the  state 
or  Its  subsequent  grantee  from  setting  uptltti 
to  suob  laud, 

(Jnlyff,  WC> 

APP£AL  by  defendants  from  a  ludgmfM 
of  tbe  Common  Pleas  Circuit  Court  tor 
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Beaufort  Goonty  In  favor  of  plaiotUT,  In  aa  ac- 
tion to  tiytUle  to  certain  real  estate.  Reigned. 

The  first  oomplaiQt  filed  by  plaintiff  at  the 
liegiDDing  of  the  litigation  was  as  follows: 

^State  of  South  Carolina,  Beaufort  County. 
Id  the  Court  of  Common  Pleas.  William 
Vaofgaalt  Heyward,  Trustee,  Plaiotifr,  va. 
The  Farmen'  Mioing  Company,  a  body  cor- 
omta  nndar  the  Lawi  of  uu  state  of  South 
Carolina,  Defendant.  The  plaintiff,  Wil- 
liam Mani^uU  Heyward,  trustee,  cotnplaiu- 
ing  of  the  defendant  abore  named,  the  Farm- 
en'  Mining  Company,  alleges:  (1)  That, 
at  Uie  times  hereinafter  stated,  the  plaintiff, 
William  Manigauit  Heyward,  trustee,  was, 
and  still  U,  the  owo«  in  fee  simple,  and  in 
possession,  of  all  that  tract  of  land  situate, 
l7log,  and  being  In  the  oonnty  of  Beaufort, 
state  aforesaid,  containing  twenty-four  hue- 
dred  (3,400)  acree,  more  or  less,  buttins  and 
bounding  to  the  north  on  lands  of  WiTHom 
Uanigault  Heyward,  trustee  ;  to  the  sou^  on 
St.  Helena  sound ;  to  the  east  on  Combaliee 
river,  and  to  the  west  on  Bull  river,  having 
sucb  marks,  tormt,  and  bounds  aa  are  repre- 
senied  by  a  certain  plat  annexed  to  a  grant 
fiom  the  state  of  South  Carolina  to  Christo- 
pher Williman.  duly  recorded  in  the  office 
of  secretary  of  state  of  South  Carolina.  (2) 
That,  at  the  times  hereinafter  stated,  the  de- 
fendant, the  Farmers'  Mining  Curopany.  was, 
acd  still  Is.  a  body  corporate  under  ue  laws 
ef  this  state,  having  a  capital  stock  of  ten 
thousand  dollars  ($10,000.00).  (8)  That  on 
«r  about  the  4th  day  of  November.  1B91,  the 
said  defendant,  the  Farmers'  Mining  Com- 
pany, either  by  themselves,  or  by  their  serv- 
aiiti  and  agents,  acting  with  their  consent, 
and  by  their  direction  and  authority,  entered 
unlawfally  npoD  the  pramisea  described  in 
the  flist  paragraph  of  tiiia  complaint,  the 
property  of  the  plaintiff,  and  committed  acts 
of  trespass  thereupon,  to  wit:  By  proceed- 
ing to  dig  and  mine  and  remove  from  the 
said  lands  deposits  of  phosphate  rock  of  ffreat 
value;  and,  although  they  (the  said  defend- 
aat)  Ittve  been  so  mining  only  for  the  period 
of  ten  days,  yet  they  have  already  dug  there- 
from aSiont  four  hundred  (400)  tons,  of  the 
value  of  twenty-eight  hundred  dollars  (|2,< 
SOO.OO),  and  are  continuing,  notwithstand* 
tog  the  protest  and  warning  of  tlie  plaintiff, 
to  mine  and  remove  from  said  lands  said 
valuable  phosphate  deposits  at  the  rate  of 
about  fifty  (SO)  tons  per  day.  That  the  in- 
jury to  caused  to  this  plaintiff  is  of  an  tr- 
remediable  and  continuing  character.  "That 
tbeiractswiil  be  destructive  to  the  very  sub- 
•Unce  of  the  estate,  and  will  tend  to  iU  ulti- 
mate destruction,  the  chief  value  of  the  prop- 
wty  being  on  account  of  the  deposits  of 
phosphite  rock  thereon  and  tlicreio  contained, 
that,  the  capital  of  the  clefeodaot  com- 
JWDf  being  only  ten  thousand  dollars  ($10,- 
W0.00),  and  its  responsibility  limited,  it 
will  be  impossible  for  it  to  respond  in  dam- 
pen in  an  action  at  law  ;  and,  even  In  case 
«  the  recovery  of  judgment  against  the  do- 
'™*iit  corporation,  the  amount  of  damage 
vhlch  will  accrue  to  the  plaintiff  before  such 
actions  or  actloa  can  be  Inoaght  and  finally 
oetirmined  will  be  so  large  that  on  a  judg- 
**atandazeoiitton  a  recovery  cannot  be  had. 


and  the  money  mfide,  and  that,  ezoept  by  the 
intervention  of  this  honorable  coun.  Irrepar- 
able loss  and  damage  will  accrue  to  (he  plain- 
tiff. (4)  Tliat  the  plaintiff  believes  that  It 
Is  the  settled  and  fixed  purpose  of  the  defend- 
ant, and  their  officers,  agents,  and  servants, 
to  continue  their  course  of  conduct  as  above 
outlined,  and  to  repeat  and  continue  tbe  said 
trespasses  upon  the  said  property  of  the  plalu- 
tiff,  to  the  great  detriment  and  damage  of 
the  plaintiff,  and  that  the  said  defendant 
will,  unless  restrained  by  the  order  of  this 
honorable  court,  continue  such  unlawful  acts 
and  trespasses,  and  so  continue  to  annoy  and 
molest  Uie  plaintiff,  and  destroy  tbe  value 
of  the  property  of  the  plaintiff,  and  that  tliis 
course  will  also  cause  a  multiplicity  of  auita 
against  the  said  defendant.  (6)  That  the 
plaintiff  further  alleges  that  he  Is  powerless 
to  stop  this  constant  trespass  and  wrongs  of 
the  defendant  by  any  suit  or  suits  at  law, 
on  account  of  their  being  repeated  so  con- 
stantly and  continuously;  that  incalculable 
and  Irremediable  loss  and  damage  will  come 
to  tbe  plaintiff  unless  the  defendant,  its 
agents,  servants,  and  attorneys,  are  restrained 
and  enjoined  from  the  commission  of  these 
wrongs;  and  that,  the  capital  of  tlie  defend- 
ant being  only  ten  tfaousaud  dullars  ($10,- 
000.00],  and  Its  means  pecuniartly  being 
small,  the  plaintiff  has  no  adequate  remedy 
at  law,  but  that  all  these  matten  and  things 
can  be  remedied  only  In  a  court  of  equity. 
Wherefore,  the  plaintiff  prays  judgmeet  that 
the  defendant,  its  officers,  agents,  servants, 
and  attorneys,  be  restrained  and  cnjoiued 
from  proceeding  to  dig,  mine,  and  remove, 
or  either,  any  oi  the  phosphate  rock  or  plios- 
phatic  deposits  from  tlie  lands  described  in 
this  complaint,  and  that  he  may  have  such 
otber  and  further  relief  as  the  nature  of  the 
case  many  demand  and  to  the  ooart  seem 
meet.* 

Subsequently  another  complaint  was  filed 
as  follows:  "State  of  Si>iith  Carolina,  Beau- 
fort County.  In  tlie  Court  of  Common  Pleas. 
William  Manigaull Heyward,  Trustee,  Plain- 
tiff, vs.  The  Farmers'  Mining  0>mpnny,  a 
body  corporate  under  the  Laws  of  the  State 
of  South  Carolina,  Defendant.  The  plaintiff, 
William  Manlgault  Heyward,  tru&tce.  com- 

alaining  of  the  defendant,  the  Farmers' 
[ining  Company,  a  body  corporate  undvr  the 
laws  of  said  state,  alleges :  (1)  Tliat  he. 
the  plaintiff,  William  ftkmigault  Heyward, 
trustee,  la  now,  and  was  at  the  times  herein- 
after mentioned,  seised  In  fee,  and  in  posses- 
sion, of  tlie  premises  hereinafter  described,  to 
wit:  All  that  tract  of  land  situate,  lying, 
and  being  In  the  county  of  Beaufort,  state 
aforesaid,  containing  twenty-four  hundred 
acres  (2,400)  more  or  less,  butting  and  bound- 
ing on  the  north  on  lands  of  Wflliam  Manl- 
gault Heyward.  trustee;  to  the  south  on  St. 
Helena  sound ;  to  the  east  on  Combabee  river, 
and  to  the  west  on  Bull  river,  the  said  tract 
of  land  having  been  granted  to  Christopher 
Williman,  by  the  state  of  South  (Carolina,  on 
the  4th  day  of  September,  1780.  snid  grant 
being  recorded  in  Grant  Book  MMMM,  page 
810,  of  the  office  of  secretary  of  state  of  South 
Carolina,  said  land  having  such  marks, 
forms,  shapes,  and  bounda  aa  are  represented 
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by  certain  plat  annexed  to  said  grant,  and 
made  a  part  tbercof .  (2)  That  the  defendant, 
the  Farmers'  Mining  Company,  is  now,  and 
WAS  at  tbe  times  hereinafter  mentioned,  a 
body  corporate  under  the  laws  of  the  slate  of 
Boiilh  Uarolfoa.  (8)  That  on  or  about  the 
4tb  day  of  Kovember,  1891,  the  defendant, 
the  Farmers'  Mining  Company,  eitb.-r  by 
themselTea.  or  by  their  serrants  and  agents, 
acting  with  their  consent,  and  by  their  di- 
rection and  authority,  ffwclbly  brolie  aDd  en- 
tered tlw  plaintifl'i  said  lands,  and  then  and 
there  dug  and  mined  and  removed  from  said 
lands  (tM  property  of  tlie  plaiutiff)  dep  isits 
of  phosphate  rock  amounting  to  about  three 
hundred  and  fifty  (850)  tons,  of  the  value  of 
two  thousand  dollars  (tS,000.00j,  and  con- 
Terted  and  disposed  of  ute  same  to  their  own 
use.  and  did  commit  and  do  other  wrongs  and 
enormities  upon  the  said  lands  of  the  plain- 
tiff, to  the  damage  of  the  plaintiff  two  thou- 
sand dollars  ($2,000.00).  Wherefore,  the 
plaintiff  demands  Judgment  against  the  de- 
fendant for  the  sura  of  two  thousand  dollars 
($2,000.00)  and  costs."  Verified. 

The  second  answer  of  defendant  which  was 
adopted  by  tbe  state  was  as  follows :  "  State 
of  South  Carolina,  County  of  Beaufort. 
Court  of  Common  Plciis.  William  Mani- 
gaiilt  Heyward,  Trustee,  Plaintiff,  aeainst 
Tbe  Farmers'  Mining  Company.  Defendants. 
Tiie  dt'feuilants,  by  Elliott  &  Townsend, 
their  attorneys,  answering  the  complaint 
herein :  First.  For  afirdt  defense,  allege  that 
at  the  commencement  of  this  action  there  was, 
and  now  (s.  auotlier  action  pendine  in  this 
court  between  the  same  parties  as  tlifs  action, 
and  for  the  same  causi-  as  that  set  forth  iu  the 
complaint  herein.  Second.  For  a  second  and 
further  defense  (1)  say  they  hare  no  knowl- 
edge or  information  sufBclent  to  form  a  be- 
lief as  to  tbe  truth  of  any  of  tbe  allegations 
contuiued  in  tbe  fimt  paragraph  of  the  com- 

filaint,  and  therefore  dmy  each  and  every  al- 
egaliou  contained  in  said  paragraph ;  (2)  al- 
lege that  on  the  7th  day  of  November,  A.  D. 
1891,  under  and  in  pursuance  of  the  laws  in 
such  cases  made  and  provided,  the  defend- 
ants, 08  the  agents  and  HeenRees  of  the  state 
of  South  Carolina,  did,  with  tbeirdredge  and 
other  apparatus  used  for  mining  and  remov- 
ing river  phosphate,  rock  and  phosphatic  de- 
posits, enter  Shingle  creek,  in  the  county 
and  state  aforesaid,  which  is  included  within 
the  boundaries  of  the  lands  mentioned  fn  the 
complaint,  but  which  is  a  navigable  stream, 
and  the  property  of  the  stale  of  South 
Carolina,  and  not  the  property  of  tbe  plain- 
tiff, and  on  tbe  9th  day  of  said  month  de- 
fendants did  commence  to  mine  and  remove 
phosphate  rock  and  pbosphatic  deposits  from 
tbe  bed  of  said  stream,  below  low-water 
mark,  and  continued  in  possession  thereof  as 
the  agent  or  licensee  of^  the  state  of  South 
Carolina;  (8)  deny  the  allegations  contained 
in  tbe  third  paragraph  of  tlu  complaint." 
■Verified. 

The  judgment  of  the  court  below  was  as 
follows : 

This  case  was  submitted  to  me  at  the  term 
of  the  court  held  In  February,  1893,  to  be 
beard,  by  consent,  without  a  jury,  some  of 
the  testimony  and  argument  of  counsel  being, 


by  agreement  of  conneel,  and  for  their  ooa- 
venienoe,  poetpoued  until  a  later  di^  and 
heard  at  Sumtw.  In  November,  1891,  plain- 
tiff commenced  an  action  against  Uw  defend- 
ant, tbe  Fwrnwn*  Mlntne  Company,  forae 
injunction  to  prevent  tbe  defendant  from 
digging,  mining,  and  removing,  from  a  tract 
of  land  described  in  tbe  complaint,  the  de- 
posits of  phosphate  rocks  found  thereon,  and 
to  which  tract  of  land  and  depoaita  tbe 
plaintiff  claims  title.  On  November  20. 1801. 
a  few  days  after  the  commencement  of  the 
action,  a  temporary  injunction  was  made  by 
order  of  Judge  Waflaoe,  to  continne  In  force 
until  the  final  hearing  of  the  case  upon  the 
merits.  In  addition  to  the  temporary  in- 
junction, it  was  ordered  that  within  ten  dsyi 
tbe  plaintiff  do  Institute  such  action  as  he 
may  be  advised,  to  determine  tbe  question 
of  title  to  the  said  land,  and  the  deposit  of 
rock  thereon.  In  pursuance  of  this  order,  the 
plaintiff  has  commenced  this  action  now  be- 
fore me.  It  is  an  action  of  trespass,  and  it 
can  be  used  to  bring  up  and  determine  all  tbe 
issues  wbicb  could  have  been  tried  in  an  old 
action  of  trespass,  mare  dautumfegU.  Such 
actions  are  founded  cm  damages  to  the  pos- 
eessiou  only,  but  the  defendant  has  a  right 
to  justify  his  alleged  trespass  by  setting  up, 
as  it  was  called,  tbe  plea  of  iiberum  tent- 
mentum,  which  effectually  put  in  issue  bis 
title  to  the  land.  See  ^ttleKcorth  v.  Hughes, 
9  Rich.  L.  887.  The  defendant  in  this  csas 
claims  to  be  the  lessee  or  licensee  of  the  stste 
of  Sooth  Carolina,  and,  on  petition,  the  state 
has  been  made  a  party  defendant ;  and,  on  tbe 
part  of  the  defendant  and  the  state,  it  has 
been  set  up,  as  a  defense  to  this  action,  that 
the  state  is  entitled  to  these  phosphate  de> 

Eosits,  and  has  a  right  to  dispose  of  them  at 
er  will  and  pleasure,  and  that,  whatever 
title  the  plaintiff  has  to  the  lands  on  tbe 
banks  of  the  creek  in  which  these  deposits  are 
found,  that  title  does  not  extend  to  these  de- 
posits. I  think  that  this  action  is  sufficient 
to  test  the  title  as  contemplated  by  the  order 
of  Judge  Wallace.  These  deposits  have  been 
found  in  and  taken  from  the  bed  of  what  is 
called  'Shingle  Creek.'  The  place  on  the 
creek  at  which  the  alleged  trespass  has  been 
committed  is  covered  by  the  plat  accompsoy- 
ing  tbe  grant  from  the  state  to  Christopher 
Wllllmao  of  2,400  acres  of  marsh  land,  dated 
September  4,  1876.  This  place  is  covered  by 
water,  and  there  tbe  tide  ebbs  and  flows,  and 
tbe  defendant  and  the  state  rlaim  the  deposit* 
in  the  creek  because,  although  Uie  plat  coveM' 
the  locue  in  quo,  Shingle  creek  la  a  'navigable 
stream, '  or  is  'navigahle  water  f  and  that  tbe 
beds  of  such  streams  are  not  grantable  snd 
did  not  pass  under  tbe  grant.  I  think  the 
plaintiff  has  sufficiently  connected  himself 
with  this  grant.  The  only  exception  brougbt 
to  my  attention  is  that  a  deed  from  Cbns- 
topber  Willlman,  Sr.,  to  Christopher  Wil- 
liman,  Jr.,  wants  a  seal.  It  seems  to  me  that, 
under  the  ruling  of  the  supreme  court  ift 
WadneorthvilU  Poor  SeAoot  Triuteea  v.  Brym, 
84  8.  C.  401,  this  deed  is  sufficient.  The 
seal  seems  to  have  been,  as  In  that  case,  ac- 
cidentally omitted.  Besides,  the  plaintiff, 
and  those  under  whom  he  claims,  have  for 
many  years  been  Id  ponewlon  under  thia  desi^ 
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«r  paper  title,— •  time  rafllcteat  of  tteelf  to 
pmaine  a  grant,  if  none  liad  appeared  in  the 
«aBB,  to  all  the  laud  covered  by  tliis  paper  as 
«olor  of  title,  "and  their  possession  has  been 
-auch  as  this  marsh  land  was  capable  of,  and 
therefore  aufBcieot.  When  Uie  alleged  trei- 
paaa  was  committed,  the  plaintiff  was  in  poe- 
«essi(»i,  and  I  am  not  sure  that  ft  was  nec- 
«9Bary  for  the  plaintiff  to  prove  title  at  all. 
I  am  inclined  to  the  opinion  that,  when  the 
plaintiff  proved  possession,  it  was  Incumbent 
on  the  defendant  to  prove  title,  in  order  to 
justify  the  trespaasea  on  this  poaaession.  I 
think,  therefore,  that  plaintiff  has  a  right  to 
racorer,  unleaa  that  ngfat  Is  defeated  by  the 
better  title  of  the  defendant  as  leasee  of  tlw 
state,  under  the  claim  that  these  phosphate 
depoaita  are  the  property  of  the  state,  as  being 
found  in  the  deed  of  a  navigable  stream  or  a 
navigable  water,  la  Shingle  creek,  Uien,  a 
navigable  stream?  Bull  liver  and  Coosaw 
river  unite  stnearlj  aright  angle,  the  former 
numing  nwth  ana  aoutb  and  tlie  latter  run- 
ning east  and  west.  Shingle  creek  runs  up 
Intc  the  manh  nearly  at  a  risrht  angle  to 
Coosaw  river.  In  a  northerly  direction,  and 
another  similar  creek,  called  'Buzzard  Island 
Creek, '  mna  into  the  manh  from  Bull  river, 
near  tlio  qnaianttne  itatlon.  In  an  eastwly 
direction.  While  these  creeks  bear  towards 
«ach  other,  they  do  not,  as  I  understand  the 
testimony,  unite  at  any  point  to  form  one 
continuous  connection  from  Coosaw  to  Bull 
river,  though  at  high  tides  a  small  boat  may, 
with  oonsiderable  difflculty,  be  worked  from 
Shincle  creek  to  BusEard  Island  creek, — such 
boats  as  are  need  by  duck  hunters,  and  suffl- 
cienk  to  carry  the  exploring  party  of  a  few 
men  who  were  examining  the  location  for  the 
purpose  of  ascertaining  the  facts  on  which  the 
claims  of  the  parties  to  this  case  deoend. 
Whatever  may  be  the  case  as  to  the  point  in 
Shingle  creek  where  these  phosphate  rocks 
have  been  dog,  I  am  satisfied  that  it  cannot 
be  held  that  U  Is  a  navigable  stream  all  the 
way  from  the  month  of  Shingle  creek  to  the 
mouth  of  Buzzard  Island  creek.  Both  of 
these  creeks  are  within  the  boundaries  of  the 
land  covered  by  the  grant  under  which  the 
plaintiff  claims,  and  which  la  now  plaintiff's 
property.  Whatever  changes  may  have  oc- 
curred in  these  creeks  and  marshes  in  past 
geological  epochs— and  tlie  very  existence  of 
UKse  phosphate  deposits  shows  tiiat  they  have 
been  great — in  the  absence  of  any  evidence 
of  changes  in  tbem  In  modem  times,  or  In 
the  absence  of  the  actual  present  operation 
of  anv  forces  of  nature  which  would  have 
worked  changes  near  the  date  of  this  grant 
In  1786.  I  am  bound  to  assume  that  Shingle 
creek  exists  to-day  in  the  same  condition 
which  It  was  at  the  date  of  tlie  grant,  and 
the  failure  of  the  surveyor  to  note  the  creek 
CD  the  plat  is  not  sufficient  evidence  to  the 
contrary.  The  plat  contains  the  boundaries 
and  that  Is  sufficient.  In  locating  a  grant, 
the  surveyiw  Is  stopped  by  the  paramount 
title  of  an  older  grant,  and,  in  the  same  way, 
be  would  be  stopped  by  coming  to  any 
boundary  of  land  Which  the  grant  could  not 
convey.  If  the  place  in  Shingle  creek  whera 
the  afieged  trespasses  were  conunitted  was, 
«t  the  date  of  the  gnnt,  and  Is  now,  tiw  bed 


of  a  navigable  stream,  then  It  cannot  be  con* 
veyed  by  the  grant,  because  not  grantable  by 
any  law  then'br  now  in  force,  and  no  length 
of  Dossession  can  give  the  force  of  a  grant 
where  a  grant  could  not  have  been  made.  The 
claim  of  the  defendant  stands  upon  a  different 
footing.  The  legislature  had  a  right,  and 
did  exercise  that  right,  to  lease  this  bed  of 
Shingle  creek  to  the  defendant.  If  Shingle 
creek  at  tbat  point  Is  a  navigable  stream.  Is 
Shinglecreok,  then,  at  that  point,  auavigable 
stream?  While  it  is  Important  tbat  the  state 
of  South  Carolina  shall  be  protected  In  her 
right  to  all  property  not  granted  to  private 
Individuals,  and  held  in  trust  for  the  public, 
it  la  equally  Important  tbat  private  property 
shall  not  be  taken  for  public  uses,  unless  in 
the  way  provided  by  the  constitution  and  the 
law.  I  propose  to  state  my  ooncluslons  on 
this  subject,  and  my  reasons  for  them,  as 
brle0y  as  possible.  Ch^f  JiuHm  Shaw,  in 
Btnue  V.  CMnnite  ^idge  Oo.,  81  Pick.  844, 
says :  'It  Is  not  every  small  creek  in  which 
a  flshlng  skiff  or  gunning  boat  can  be  made 
to  float  at  high  water  which  is  deemed  navi- 
gable ;  but.  In  order  to  give  it  the  character 
of  a  navigable  stream.  It  must  be  generally 
useful  for  some  purpose  of  trade  or  agricul* 
tiue.'  See  also  the  collection  of  authorities 
In  the  able  circuit  decree  In  8S  8.  C.  Appen- 
dix, by  Judge  John  J.  Maher.  In  the  cnse 
of  State  V.  Pacific  Qvano  Co.,  82  8.  C.  50, 
Jud^e  Wallace,  in  a  circuit  decree,  affirmed 
on  appeal,  says:  'It  will  be  at  once  per- 
ceived that  B'ig  creek  and  Chlsolm's  creek 
are  not  navigable  streams.  Although  the  tide 
ebbs  and  flows  through  them,  yet  tbe  con* 
ditlons  Decessary  to  austain  trade  or  com- 
merce of  any  kind  do  not  exist.  Flowing 
out  of  Coosaw,  with  the  tide.  Into  Chisolm's 
island,  tbey  lose  themselves  in  the  marshes 
with  whic£  they  are  surrounded.  Tbey  are 
entirely  in  tbe  private  estate  of  the  owners 
of  this  island,  and  make  no  connections  with 
thoroughfares  of  trade  or  travel ,  and  are  none 
of  themselves.  *  It  Is  true  that  at  this  point 
Shingle  creek  Is  seven  feet  at  low  tide.  The 
depth  of  water  in  the  two  creeks  referred  to 
by  Jvd^  Wallace  is  not  given,  and  seems  to 
have  been  regarded  as  not  very  important, 
and  la  not  given.  It  must  have  been  suffi- 
cient for  gatiiering  phosphate  recks  In  the 
same  manner  as  has  been  done  In  this  case. 
In  other  respects.  Shingle  creek  Is,  In  my 
Tiew,  jtist  what  Big  creek  and  Chisolm's 
creek  were.  The  only  boat  for  any  useful 
purpose  ever  employra  in  these  waters  wns 
the  boat  and  barge  employed  by  the  defend- 
ant in  this  case,— one  of  whlcl),  it  Is  said, 
carried  seventy- five  tons  of  phosphate  rock. 
In  Cooley  on  Constitutional  Limttntioos  (at 
pageS90)  we  find  these  words:  'Tbecapacicy 
of  a  stream  which  generally  appeara  by  the 
nature,  amount,  importance,  and  the  neces- 
sity of  the  business  done  upon  it  must  be  the 
criterion.*  In  the  same  section,  we  find  that 
a  stream  may  be  navigable  if  it  has  the  ca- 
pacity of  transporting  logs  to  market,  and 
nas  the  character  of  a  public  stream  for  that 
purpose.  It  seems  to  me.  also,  that,  in  ad- 
dition to  what  I  have  above  said,  to  be  nav- 
igable, a  stream  should  not  only  have  euffi* 
dent  depth  and  width  of  water  to  float  useful 
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commerce,  but  that  the  surroundings  should 
be  BucU  that  it  mav  be  useful  for  that  pur- 
pose. Now,  Shingle  creek  flows  up  with  the 
tide  into  the  privute  estate  of  tlie  plalatlfl, 
whicli  Isa  mere  marsh,  and  loses  itself  in  that 
marah ;  it  has  never  been  used  as  a  highway 
for  commerce  of  any  sort,  and  tliere  seems  to 
be  DO  prospect  of  iCb  ever  being  so  used  ;  it 
makes  no  connections  with  any  other  high- 
ways. The  only  thing  which  looks  com- 
merce fa  the  capacity  to  float  away  the  phoa- 
phate  rock  about  which  this  litigation  Is 
carried  on ;  It  has  been  used  for  no  other.  I 
therefore  And,  and  It  la  adjudged,  that  Shin- 
gle creek  is  not  navigable,  and  that  the  de- 
fendant, the  Farmers'  Mining  Company,  is 
a  trespasser,  and  that  plaiotiu  ia  entitled  to 
damages.  By  agreement  of  counsel,  no  one 
having  been  named  by  consent,  it  is  ordered 
that  it  be  referred  to  Thomas  Talbird.  as 
referee,  to  ascertain  and  report  what  dam- 
ages have  been  sustained  by  the  plaintiff  in 
consequence  of  the  trespasses  complained  of 
In  this  case.  Plaintiff  may  apply  for  other 
proper  orders." 

To  this  decree  defendaots  took  the  follow- 
ing exneptions:  "The  defendants  appeal  to 
the  supreme  court  from  the  Judgment  or  de- 
cree of  his  honor.  Judge  Fraser,  and  now  ask 
for  a  reversal  of  said  Judgment,  and  a  new 
trial,  upon  the  following  grounds  and  ex- 
ceptions :  It  la  respectfully  submitted  :  (I) 
Tliat  his  honor  erred  in  holding  that  this  ac- 
tion Is  sufficient  to  test  the  title,  aa  contem- 

f dated  by  the  order  of  Judge  Wallace  direct- 
ng  plaintiff  to  institute  au  action  on  Uie  law 
side  of  this  court  for  the  purpose  of  deter- 
mining the  question  of  title  to  the  land  de- 
scribed in  the  complaint,  whereas  this  action 
presents  no  issues  not  involved  in  the  flrst 
action,  in  which  said  order  was  made.  (2) 
That  his  honor  erred  In  not  dismissing  this 
action,  there  being  another  action,  at  the  time 
of  the  commeoccmeDt  of  this  action,  pending 
in  this  court  between  tlte  same  parties  and  In- 
volving the  same  Issues.  (8)  That  his  honor 
erred  in  holding  that  the  plaintiff  had  suflS- 
ciently  connoctctl  himself  with  the  grant  to 
Christopher  Williman,  dated  4tb  September, 
1789.  (4)  That  hia  honor  erred  In  holding 
that  land  below  high-water  mark  was  con- 
veyed by  said  grant  to  Christopher  Willi- 
man. (S)  That  his  honor  erred  in  holding 
tliat  any  of  the  papers  or  deeds  introduced  in 
evidence  afforded  'color  of  title'  to  the  marsh 
lands  below  high-water  mark.  (6)  That,  his 
honor  having  fouod  aa  matter  of  fact  that,  at 
the  place  where  the  alleged  trespasses  were 
committed,  the  tide  ebbs  and  flows  In  and 
out  fhnn  Coosaw  river,  and  that  the  water 
there  was  seven  feet  deep  at  low  water,  and 
wide  enoujrh  to  float  a  dredge  and  barge  car- 
rying seventy-flve  tons  of  rock,  he  erred  In 
not  holding  as  matter  of  law  that  said  place 
was  the  property  of  the  state,  no  grant  from 
the  state  conveying  lands  below  high-water 
mark  on  Coosaw  river  having  been  produced. 
(7)  That  his  honor  erred  m  holding  that 
plaintiff's  mere  possession  of  land  covered  by 
tide  water  was  sufllcient,  in  an  action  against 
the  state  and  its  licensee,  to  make  it  incum- 
bent upon  the  defendants  to  prove  title  in 
ordei  to  justify  their  alleged  trespanea  on 
28      R.  A. 


thia  possession.  (8)  That  his  honor  emd  is 
holding  that  the  poesefslon  of  the  plaintiff, 
and  those  under  whom  he  claims,  was  soffl- 
cient  to  presume  a  grant  to  land  under  high- 
water  mark  on  a  tloal  atream,  aa  acainat  the 
state  and  its  licensee.  (9)  That  Els  boaor 
erred  in  holding  the  business  done  upoo  a 
streamfsthetestof  navigability.  (10)  That 
bis  honor  erred  tn  holding  that  connecting 
with  aaottaer  stream  or  hiirhway  la  neceantj 
to  the  uaTigabllity  of  a  stream.  (11)  That 
hlshonoreirsd  In  holding  that  the  surroaod- 
Ings  of  a  stream  are  a  teat  of  nsvigahillty. 
(1*^)  That  Ills  honor  erred  in  concluding  sod 
holding  that  a  stream  flowing  up  Into  s 
private  estate  cannot  be  a  navigable  stream. 
<13)  That  his  honor  erred  in  concluding  and 
holding  that  Shingle  creek  is  not  a  navigable 
stream,  from  his  findings  of  fact  that  'Shin- 
gle creek  flows  up  with  the  tide  Into  the 
private  estete  of  the  plaintiff,  which  Is  a 
mere  marsh,  and  loses  itself  In  that  marsh-, 
it  has  never  been  uaed  as  a  highway  for  com- 
merce of  any  sort,  and  there  seems  to  be  no 
prospect  of  ito  ever  beln  :  so  used ;  it  makes 
no  connection  with  any  other  highways.' 
(14)  That  hia  hoatff  errel  in  flndiug  that 
Shingle  creek  Is  a  stream  arising  in  a  private 
estate,  when  the  great  preponderance  of  tbe 
evideuce  showed  It  was  a  navigable,  tidal 
salt-water  stream  connecting  two  navigsbls 
streams,  and  Is  actually  navigable.  (15) 
That  his  honor  erred  in  not  holding  that, 
even  if  said  stream  did  not  exist  there  at  the 
time  of  the  original  Wllllmsn  plat  and  grant 
from  Qovemor  Moultrie,  Its  subsequent  ex- 
isting, becoming  navigable,  and  covering  the 
land  now  its  bed,  made  it  a  navlg^le  itnan, 
and  below  high-water  mark  the  propeny  of 
the  state.' 

Mr.  WUUam  H.  Tomuend,  for  appel- 
lant. Farmers*  Mining  Co.: 

It  has  never  been  heretofore  permitted,  when 
the  plaintiff  has  failed  to  prove  the  location  of 
Ibe  land  described  In  the  declaration,  that  he 
should  take  a  verdict  for  tbe  lands  described 
in  the  deeds  produced  in  evidence  of  hit  title. 

BrovgMon  v.  BioughUm,  4  Rich.  L.  604; 
FVder  v.  BonjuU,  8  HcHull.  L.  47.  87  Apl 
X>ec.S46. 

Being  below  h!gh- water  mark,  the  land  did 
not  pass  under  llie  grant. 

State  V.  Pinckney,  n  S.  C.  484,  507;  SiaU 
T.  Pacific  Qvano  Co.  22  8.  C.  50. 

All  streams  below  tide  water  are  prima  fscis 
public,  and  the  title  is  prima  facie  In  the  siata. 

See  BUcdet  t.  Otie,  88  Ala.  S78. 78  Am.  Dec 
489;  State  v.  Pacific  Quano  Oo.  tupnt;  VnUet 
State*  V.  Paelteco.  69  U.  a  2  Wall  087.  17  L. 
ed.  866;  Gould,  Waters,  p.  60. 

Nor  would  mere  possession  be  sufficient  to- 
ralse  the  presumption  of  title  against  the  slate. 

State  V.  Arie<^,  1  Ball.  L.  661;  State  v. 
Pindiney,  flS  8.  C  608. 

His  honor  erred  In  conclndinar  that  Shingle 
creek  is  not  a  navigable  stream  from  his  find- 
ing of  fact:  That  "Shingle  creek  flows  up  with 
tbe  tide  into  the  private  estate  of  the  plaintiff, 
which  Ik  a  mere  marsh,  and  loses  itself  In  that 
marsh.  It  has  never  been  used  as  a  highway 
for  commerce  of  any  sort,  and  there  seems  tfr 
be  no  proapeci  of  ui  erei  being  ao  used.  It 
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Dftket  M  oonnecAlon  with  wy  other  htgh- 
wiys." 

^te  T.  Pae^  Guano  Co.  S2  S.  C.  75;  J/ar- 
tin  T.  Waddeli.  41  U.  8.  16  Pet.  867,  10  L.  ed. 
997:  MeCuttouffh  t.  WoO,  4  Rich.  L.  68;  £aa»(2» 
T.  Triplet,  S  Rich.  Eq.  7a 

The  common  law  as  to  what  is  navigBbie 
hat  been  exteDded  io  tbte  itate  so  as  to  faclude 
as  navigable  waters,  watercourses  above  the 
tide  water  whiefa  are  navlKable  in  fact,  but  cot 
restricted  fo  as  to  luclode  any  tide  waters 
which  were  naTlgable  at  oomtnon  law. 

Jonet  V.  BotOard,  65  V.  8.  84  How.  60,  16 
L.ed.  604. 

By  the  term  "navigable  rlrer"  the  law  does 
Dot  mean  rach  aa  are  oavlgable  In  common 
pirlance.  The  lerm  bas  io  law  a  technical 
mpRDing.  and  applies  (o  all  streams,  rivers,  or 
sniis  ni  the  lea  where  the  tide  ebbs  and  flows. 

f^fople  V.  Canai  Appramri,  88  N.  Y.  478. 

ir  tbia  court  should  delermlae  that  the  rule 
ot  the  common  law  was  changed  bv  the  decis 
ioD  lo  SUfte  V.  Paeifie  Guano  C%>.,  S3  S.  0.  75, 
the  tests  spplled  by  his  honor  the  circuit  judge 
to  tletrrmine  the  navigability  were  improper, 
even  liad  Sbiofrie  creek  not  been  a  tidal  stream. 

Tht  MonteOo,  87  U.  8.  30  Wall.  441,  32  L. 
ed.  894,  78  U.  8.  11  Wall.  411,  20  L.  ed.  191; 
Atiy-Oen.  v.WoocU,  106  Mass.  480,  11  A.m. 
Rep.  SH);  Row  v.  Granite  liridge  Corp.  21 
Pich.  844;  CkarUHMon  v.  MiddUaeas  Omnty 
Comrw,  8  Met.  208;  Murdoch  v.  Btieknev,  8 
Cush.  118;  Uoffre  v.  Sanhorne,  2  Mich.  510,  69 
Am.  Dec.  318. 

Mr.  Osnnnd  W.  Bnehanan*  Atty-Oen., 
for  the  State: 

That  the  state  cannot  convey  and  dispose  of 
to  a  private  peraon  the  beds  of  its  navigable 
streams. 

See  Arnetd  v.  J^tinc^.  6  N.  J.  Ll  t  10 
Am.  Dec.  856;  Martin  v.  WaddeU.  41  U.  8.  16 
Pel.  867,  10  L.  ed.  997;  lUinoie  Cent  R.  Co.  v. 
lOnaiM,  H6  TJ.  B.  458,  8G  L.  ed.  1044;  State 
V.  Pindcney,  33  8.  C.  484;  StaU  v.  Pacific 
S«dM  Co.  22  8.  G.  SO. 

Plaintiffs  must  prove  title,  and  in  doing  so 
the  kw  presuming  the  phosphate  commlauon 
hsd  done  their  proper  doty  parsuaut  to  the 
mszioi,  "Omnia  rite  vrewmunter^"  puts  upoo 
the  plaintiff  the  buiden  of  showiug  that  the 
stream  was  actually  nnnavigable. 

State  V.  Paeifie  Guano  Oo.  33  S.  C.  75;  Mar- 
«a  V.  WaddeU,  41  U.  8. 16  Pet.  867, 10  L.  ed. 
>IT:  8  Kent,  Oom.  877;  BtaU  v.  Pinekneu,  23 
B.  C.  484;  Btck»  T.  Smne,  88  B.  C.  Itf4. 

The  flowing  of  the  tide,  soys  Qibbs,  Ch.  J., 
in  MHe$  Y,  Bote,  5  Tsunt.  706  (cited  in  State  v. 
Paeifie  Ova  no  Cb.  88  8.  C.  66),  is  strong  prima 
facie  evidence  of  Its  being  a  pablle  navigable 
river. 

See  also  JStote  t.  Paeijle  Gvemo  Co.  23  8.  C. 
56;  The  MoniOe,  87  U.  8.  30  Wall.  441 .  23  L. 
ed.  894;  The  Daniel  Ball,  77  U.  S.  10  Wall. 
W8, 19  L.  ed.  1001;  The  itontetlo,  78  U.  8.  11 
Wall.  411,  30  L.  ed.  191;  Morgan  v.  King.  85 
N.  Y.  454,  91  Am.  Dec.  58;  Brown  v.  Chad- 
^ovrne,  81  He.  1. 50  Am.  Dec.  641;  Oak  Voiht 
ifittft  Cam,  28  8.  C.  595. 

In  navigable  watera  on  the  sea  coast  where 
tbe  tide  ^bs  and  flows  title  extends  only  to 
high  water  mark. 

faU  V.  Paeifle  Guano  O*.  28  8.  C.  61. 

Laods  genenlly  encioached  upon  hr  rach 


salt  water  cease  to  belong  to  the  former  owner. 

Gouhl.Walers.  §  155;  Be  HuU  <£  Belhy  Rail- 
way 5  Mt'es.  &  W.  837;  2  Bl.  Com.  262;  5*. 
Ciair  County  v,  Lovingaton,  90  U.  B.  28  WalL 
68,  28  L.  ed.  59;  New  Orleane  v.  United  Statet, 
85  V.  S.  10  Pet.  717,  9  L.  ed.  594;  Foeter 
Wnght.  L.  R.  4  C.  P.  Div.  438. 

Mesere.  W.  B.  Heywhrd  and  MordeeftI 
A  Gadaden,  for  respoodents: 

This  is  esseotifllly  a  law  case,  and  wa/>  sub- 
mitted to  be  heard  by  bla  honor  Jvdge  Fraser, 
without  a  jury,  and  tbe  findings  of  fact  by  a 
circuit  Judge  iu  a  law  case  are  not  subject  to 
review  on  appeal,  and  must  stand  as  the  estab- 
lished facts  of  tbe  case. 

Chapman  v.  Lipieomb,  18  8.  0.  881:  JftUsr 
V.  South  Carolina  R  Cb.  9  L.  R.  A,  888,  88  S. 
C.  865;  DraHin  v.  Charleston,  C.  d  C.  B.  Oo. 
84  8.  C.  466;  Slepp  v.  National  Life  <8  Matur- 
ity Auo.  87  S.  C.  484;  Bhoda  t.  Aiisell,  88  & 
C.424. 

Even  though  this  court  diould  become  satla- 
fled  from  the  consideration  of  tbe  testimony 
that  bis  honor  Judgt  Fraser  was  !n  error  as  to 
this  finding  of  fact,  it  is  absolutely  out  of  the 
power  of  lliiB  court  to  reverse  such  finding  aa 
this  court  bas  ncb  power  under  the  constitution 
to  review  flndinj^s  of  fact  in  a  law  case. 

State  V.  Pacijie  Ovano  Cb.  28  &  C.  77;  Gflwy 
V.  Burnett.  16  8.  C.  6  J3. 

There  cannot  be  a  doubt  that  the  inlcotion 
w»s  to  execute  a  formal  deed  to  Christopher 
Williman,  Jr.,  and  the  parties  as  well  as  the 
witnesses,  together  with  the  recording  nfflcer, 
manifestly  supposed  that  the  paper  was  what 
it  was  ioiCDtfed  to  be,  a  valid  deed.  This 
being  the  case,  a  court  of  equity  will  regard 
the  paper  as  a  deed,  and  will  supply  this  ac- 
cidental omission  of  the  seal. 

I  Pom.  Eq.  Jur,  8S8;  Wadtuiorth  v.  Wen- 
deU,  5  Johns.  Ch.  224.  1  L.  ed.  1064;  Bernard 
Ttop.  V.  Stebbine,  109  U.  S.  841.  27  L.  ed.  956; 
Pope  V.  Montgomery,  2i  B.  0.  595;  WadsiMrth' 
ville  Poor  SeAool  fnttteee  v.  Brmon,  S4  8.  C. 
416;  Sullivan  v.  Latimer,  88  S.  C.  420;  MeCojt 
V.  Caetidy,  96  Mo.  439;  Carrington  v.  Potter^ 
87  Fed.  Rep.  767. 

This  is  an  action  known  under  the  old  pmc- 
tice  as  an  action  "qvare  elautum  frrgit"  which 
was  au  action  for  damages  lo  possesti^ioD,  and 
in  such  QD  action  tbe  defendant  may  come  in 
and  defend  by  setting  up  title  in  himself,  and 
the  proof  of  such  title  would  be  a  bar  to  a  re- 
covery In  this  action;  but  in  such  action  the 
burden  of  proof  as  to  the  title  is  on  the  de- 
fendant. 

Geiger  v.  Kaigler.  15  8.  C.  273;  2  Grcenl. 
Ev.  ^  311:  Uutcfiir.ton  v.  Prrley.  4  Cal.  33,  60 
Am.  Doc.  578;  ^'agle  v.  Maey,  9  Cal.  426;  Dwt 
V.  Panjnud,  99  U.  8.  183.  25  L.  ed,  463. 

The  burden  of  proof  of  paramount  title  was 
tlirown  upon  tbe  defendant,  and  tbe  plaintiff 
could  rely  upon  the  proof  of  possession. 
Wataon  v.  EiU,  1  Strobb.  L.  79. 

In  the  old  action  ot  quare  clantumfr^t,  the 
qiie<:tion  of  title  can  be  decided. 

SheitUticorth  v.  Hvghey,  9  Rich.  L.  387; 
.VuldToie  V.  Jones,  1  Rice,  I..  64,  72;  Dodd  v. 
Kyfftn.  7  T.  R.  854;  Durm  v.  Strait,  16  8.  C, 
466;  Santee  River  Cypress  Lumber  Co.  v.  James,. 
50  Fed.  Rep.  863;  Watson  v.  Sill  and  Geiger 
V.  EaigUr,  tvpra. 

In  all  oases  of  this  sort,  If  the  right  be  doubW 
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ful,  tbe  court  will  direct  ft  to  be  tried  at  Uw, 
and  will  in  tbe  meantime  restrain  all  tbe  In- 
jurious proceedfofs,  and  wben  tbe  rigbt  Is 
fnlly  established  a  peipetnal  InJuactloD  «iU 

2  Story,  Eq.  Jtir.  g  937;  Santet  River  Oypreu 
Lvmber  Co.  v.  Jama.  60  Fed.  Rep.  860;  Er- 
iardt  V.  Boaro,  118  U.  8.  686,  88  L.  ed.  1116; 
Irwin  V.  Dirion,  SO  U.  B.  9  How.  10, 18  L.  ed. 
SS;  MiUdrow  v.  Jone§,  tupra:  Jerome  t.  Bou, 
11  Am.  Dee.  006,  and  iwto/  Omnfer  TiniUer, 
10  Yes.  Jr.  618. 

When  tbe  state  cornea  into  her  own  csourts 
to  assert  a  right  of  property  she  is.  of  course, 
bound  by  all  tbe  rules  established  for  tbe  ad- 
miDlstraUoD  of  justice  between  individuals. 

State  V.  Pacific  Ovano  Co.  23  S.  C.  74. 

Estoppel  Is  available  against  tbe  state. 

Com.  T.  Andre.  8  Pick.  234;  Bicelow,  Es- 
toppel, p.  846:  Fleteher  v.  Aofc,  10  U.  8.  6 
Crancb,  87,  8  L.  ed.  168;  Lunt  t.  HoUand,  14 
Mass.  I6t;  I^opU  v.  Bagadom,  104  N.  7.  616. 

A  party  who  has  admitted  a  fact  in  his  deed 
Is  estopped  not  only  from  disputinj;  tbe  deerl, 
but  every  fact  which  it  recites,  and  so  are  all 
persons  claiming  under  and  tbroiu[b  him. 

Srtno  T.Fysf,  7  Conn.  814,  16  Am.  Dec.  98; 
Bailty  r.  Ourry.  8  Strobh.  U  100. 

Oaty,  J.,  delivered  the  opinion  of  the 

court : 

The  issues  involved  in  this  case  will  be 
undei-stood  by  referring  to  the  two  com- 

Slaints,  the  second  answer  of  the  Farmers' 
[intng  Company,  which  was  also  adopted 
by  the  state  as  it.B  answer  wben,  upon  peti- 
tion, it  was  made  a  party  defendant,  the 
judgment  of  the  court  below,  appel  lants'  ex- 
ceptions, plaintiff's  notice  as  to  estoppel. 

First  exception  :  "  That  his  honor  erred  In 
holding  that  this  action  is  sufficient  to  test 
tbe  title  as  contemplated  by  the  order  of  Judge 
Wallace,  directing  plaintiff  to  institute  an 
action  on  the  law  side  of  this  court  for  the 
purpose  of  determining  the  question  of  title 
to  the  land  described  in  the  complaint, 
whereas  this  action  presents  do  issues  not  in- 
volved in  the  first  action,  in  which  said  order 
was  made."  The  complaint  alleges  that  tbe 
plaintiff  fa  seised  in  fee,  and,  at  the  time 
therein  alleged,  was  In  possession,  of  the 
premises  described  In  the  complaint.  These 
allegations  are  denied  by  the  defendants. 
This  raises  the  question  of  title  to  the  land, 
and  is  a  compliance  with  the  order  of  his 
honor,  Judge  Wallace,  bearing  upon  this 
question,  viz. :  "That,  within  ten  days  from 
the  signing  of  this  order,  the  plaintiff  do  in- 
siilute,  on  the  law  side  of  the  court,  such 
action  as  he  may  be  advised  by  his  counsel, 
for  the  purpose  of  determining  the  question 
as  to  the  title  to  the  land  described  in  the 
complaint,"  Mr.  J^iMitc^McGowantn^nrftfr- 
eon  V.  Lynch,  37  8.  C.  575,  says :  The  code 
of  procedure  has  nude  no  material  changes 
Id  the  primary  rights  of  parties,,  or  in  the 
different  causes  of  action,  nor  undertaken  to 
give  any  new  redress,  but  has  only  chonged 
the  mode  by  which  redress  is  reached  and  ap- 
plied. It  has  provided  what  it  calls  'an  ac- 
tion for  the  recovery  of  real  property, '  in  tbe 
place  of  the  old  action  of  trespass  to  try 
titles,  which,  as  it  is  understood,  emhrac»s 
8&  L.  R  A. 
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three  elements,  viz.,  the  writ  of  right  to  trjr 
the  title,  ejectment  to  recover  the  possession, 
and  also  for  mesne  profits.  See  Oetger  v. 
KaigUr,  16  8.  C.  868.  As  we  think,  ttw  M- 
tion  cannot  be  maintained  unless  there  hat 
been  an  actual  trespass  by  the  defendant.  It 
is  not  absolutely  necessary  that  the  trespass 
should  have  been  committed  by  the  defendant 
himself  in  person,  but  It  may  be  oonmiltted 
through  and  by  another  as  an  agent  or  ten- 
ant." So  mucn  of  tl.ii  exception  as  oom- 
plsins  that  "thiaaction  presents  do  iasoes  not 
Involved  in  the  first  action.  In  which  said 
order  was  made,"  will  be  considered  In  con- 
neetioD  with  tbe  second  exception.  This  ex- 
ception is  overruled. 

Second  exception :  That  his  honor  erred  la 
not  dismissing  this  action,  there  being  an- 
other action  at  the  time  of  l^e  commencement 
of  this  action  pending  in  this  court,  between 
the  same  partiea  and  involving  the  same  is- 
sues." The  first  complaint  embraced  two 
causes  of  action.  One  was  an  action  for  the 
recovery  of  real  property,  and  the  other  was 
an  equitable  action  for  injunction.  MeMtiAan 
V.  DawkiiiB,  88  S.  C.  &14 -.DeWaU  v.  Kinm-d, 
19  8.  C.  898.  The  action  set  forth  In  the 
first  complaint  for  the  nooverr  of  the  land 
should  have  been  placed  on  calendar  1,  and 
tried  by  a  jury,  unless  a  jury  trial  wa& 
waived.  The  equitable  action  should  have 
been  placed  on  calendar  2,  and  tried  by  tbe 
judge,  sitting  as  achaooellor.  There  wasno 
necessity  for  tbe  order  requiring  the  plaintiff 
to  institute  another  action  on  the  Imw  side  of 
the  court  for  the  purpose  of  determlniiig  the 
question  as  to  tbe  title  to  the  land.  U  bai 
been  urged  as  an  objection  to  this  exception 
that  no  appeal  was  taken  from  the  order  of 
Judge  Wallace.  Tbe  appeal  from  that  order, 
however,  could  only  be  taken  in  the  case  'a 
which  It  was  made,  atid  that  case  Is  not  be- 
fore this  court.  Wlien  the  second  action  was 
instituted,  the  defendants  had  the  right  to  set. 
up  as  a  defense  that  there  was  another  action 
pend  lag  between  the  same  parties  for  tbe  same 
cause.  It  appears,  however,  that,  "at  tbs 
hearing,  the  first  defense  set  up  in  the  answer 
was  not  brought  up  for  the  consideration  of 
tbe  court nor  does  It  appear  that  the  de- 
fendants introduced  any  testimony  to  sustain 
this  defense.  It  was  not  considered  by  Uie 
circuit  judge  In  rendering  his  Judgment,  and 
may  have  been  considered  by  him  as  waived  ; 
but,  even  if  he  had  desired  to  consider  it, 
we  do  not  see  any  testimony  upon  which  it 
could  have  been  su^ined.  It  is  also  ques- 
tionable whether  this  exception  can  be  con- 
sidered by  this  court,  as  it  does  not  complain 
of  error  on  tiie  part  of  the  circuit  judge  In 
failing  to  consider  a  defense  sot  up  Id  the 
answer,  as  was  done  in  the  case  of  AuUman 
v.  Vttey,  41  8.  C.  804.  This  exception  is 
overruled. 

Third  exception:  "That  his  honor  erred 
In  holding  that  tbe  platntlfl  had  sofflelently 
connected  nlmself  with  the  grant  to  Christo- 
pher Winiman.  dated  4th  September,  1786." 
This  Involves  only  a  question  of  fact,  which 
cannot  be  reviewed  by  this  court,  as  this  is 
a  law  case.  "So  far  as  questions  of  fact, 
however,  are  concerned,  this  could  do  noUi- 
Ing,  even  If  such  oonduslons  of  fact  abcmld 
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^pearerroDAinstons,  for  this  court  is  wltb- 
-out  autbority,  aa  it  bas  been  repeatedly  held 
Ib  our  dectaioofl.  to  canvass  such  flndmn," 
<tc.  8upp  T.  yational  lAfi  <fc  Maturity  Am. 
87  S.  C.  484.  See  also  Wioda  r.  Riu»eU.  88 
8.  C.  424.  The  circuit  judge  says:  "The 
place  on  the  creek  at  which  the  alleged  tres- 
paas  was  committed  is  covered  by  the  plat 
accompanyiDg  the  vraot  from  the  state  to 
Christopher  Willimui  of  8, 400  acres  of  marsh 
lind.  .  .  .  X  think  the  plaintiff  hat  saffl- 
cfently  connected  himself  with  this  grant. 
Tbt  only  exception  brought  to  myattention 
Ii  that  a  deed  from  OhrTstopherWUlimao, 
6r.,  to  Christopher  Willlman,  Jr.,  wants  a 
seal.  It  seems  to  me  that  under  the  ruling  of 
the  nipreme  court  in  WadxaorthviUe  Poor 
School  Truatee$  t.  Bryson,  84  8.  C.  401,  this 
deed  is  sufflcieot.  The  aeal  seems  to  have 
been,  as  in  that  case,  accidentally  omitted, " 
etc.  See  also  Sullivan  v.  Latimer,  88  8.  C. 
417.   This  exception  is  overruled. 

Fourth  eiception  :  "  That  bis  honor  erred 
In  holding  that  land  below  high- water  mark 
WIS  conveyed  by  said  grant  to  Christopher 
Williman."  The  circuit  Judge  found  as  a 
ftet  that  the  stream  in  which  uie  land  lies  Is 
not  navif^able,  and  the  rule  preyaillng  as  to 
navigable  streams  cannot  be  applied.  For- 
Uiermore,  this  exception  only  iuTOlTes  a 
question  of  fact,  which  the  court,  in  this 
esse,  cannot  review. 

Fifth  exception :  "That  his  honor  erred  in 
hoMinr  that  any  of  the  papers  or  deeds  in- 
tiodaced  in  evidence  afforded  'color  of  title' 
to  the  mirsh  lands  below  htgh-water  mark." 
The  circuit  judge  shows  that  the  plaintiff 
ttlied  upon  deem  and  possession  of  the  laud 
as  color  of  title.  The  court  in  Buren  v. 
istrait.  16  8.  C.  465,  says:  "In  Bimmona  v. 
Par»on$.  2  Hill,  L.  492,  color  of  title  is 
defined  to  be  'anything  which  shows  the  ex- 
tent of  the  occupant's  claim.  * "  This  excep- 
tion is  overruled. 

Sixth  exception  :  "That,  his  honor  having 
found  aa  matter  of  fact  that,  at  the  places 
where  the  alleged  trespasses  were  committed, 
the  tide  ebbs  and  flows  in  and  out  from  Coo- 
saw  river,  and  that  the  water  there  was  seven 
fset  deep  at  low  water,  and  wide  enough  to 
float  a  aredge  and  barge  carrying  seventy- 
five  tons  of  rock,  he  erred  In  not  holding  as 
nutter  of  law  tliat  said  place  was  the  prop- 
erty of  the  state,  no  grant  from  the  state 
conveying  lands  below  high-water  mark  on 
Cooaaw  nver  baring  been  produced. "  The 
cirniit  Judgn  could  not  have  decided  as  con- 
tended in  this  exception,  unless  he  had  found, 
•a  matter  of  &ct,  that,  where  the  alleged 
trespasses  were  committed,  the  stream  was 
navigable.  This  ex<»ption  questions  a  flnd- 
isK  of  fact  by  tbe  circuit  judge,  which  cannot 
be  reviewed  by  this  court,  ^is  exception 
is  overruled. 

Seventh  exception :  **That  his  honor  erred 
in  holding  that  plaintiff's  mere  possession  of 
laed  covered  by  tide  water  was  sufhclent,  In 
sn  action  against  the  state  and  its  licensee, 
to  make  it  incumbent  upon  the  defendants  to 
prove  title  in  order  to  Justify  their  alleged 
tmpasses  on  this  possession."  So  much  of 
the  judgment  of  the  court  below  u  bears  upon 
tbis  exoeptios  is  u  followi:  "When  the 


alleged  trespass  was  committed,  the  plaintiff 
was  in  possession,  and  i  am  not  sure  that  it 
was  necessary  for  the  plaintiff  to  prove  title 
at  all.  1  am  inclined  to  the  opinion  that, 
when  the  plaintiff  proved  possession,  it  was 
incumbent  on  the  defendants  to  prove  title  in 
order  to  justify  the  trespasses  on  the  pos- 
session. I  think,  therefore,  that  plaintiff  has 
a  right  to  recover,  unless  that  rieht  is 
defeated  by  the  better  title  of  the  defendants, 
as  lessees  of  the  state,  ander  the  claim  that 
these  phosphate  deposits  are  tbe  property  of 
the  state,  iu  tlie  bed  of  a  navigable  stream  or 
a  navigable  water."  The  views  expressed 
by  the  circuit  judge  are  in  conflict  with  the 
principle  laid  down  in  Oeiger  v.  Kaigler,  15 
8.  C.  262,  in  which  Mr.  Justice  McGowan 
says:  "The  action  was  brought,  as  stated* 
expressly  to  recover  the  land  in  dispute,  on 
the  ground  that  the  plaintiff  had  title  to  tiie 
same ;  and,  even  If  tbe  old  rule  as  to  the 
necessity  of  proving  title  should  now  be  held 
to  be  modified  so  as  to  allow  a  person  deprived 
of  the  possession  of  land,  under  proper  al> 
legations,  to  recover  that  possession  wiUiout 
proof  of  title.  It  can  have  no  application  to 
tills  case.  Here  prior  possession  cannot  stand 
for  the  title,  although  it  Is  an  action  in  the 
form  prescribed  by  the  code,  and  not  techni- 
cally trespass  to  try  title,  under  the  statute. 
The  plaintiffs  staked  themselves  upon  their 
title,  and  they  must  recover,.  If  at  all,  upon 
the  strength  of  this  title."  The  order  of 
Judge  Wallace  was  that  the  second  action 
should  be  instUuted  for  the  purpose  of  de- 
termining the  title  to  the  land.  The  plain- 
tiff having  alleged  that  he  was  seised  in  fee, 
it  was  incumbent  on  him  to  prove  the  allega- 
tion. It  must  also  be  remembered  that  tlie 
state  was  one  of  the  defendants,  and  had  tlie 
right  to  stand  upon  its  prima  facie  owner- 
ship of  Uke  soil.  This  exception  is  sus- 
tained. 

Eighth  exception  :  "That  his  honor  erred 
in  holding  that  tbe  possession  of  tbe  plain- 
tiff, and  those  under  whom  he  claims,  was 
Bufflcient  to  presume  a  grant  to  land  under 
high- water  mark  on  a  tidal  stream,  as  against 
the  state  and  Its  licensee."  That  part  of  tbe 
judgment  of  the  court  below  bearing  upon 
this  exception  is  as  follows:  "Besides,  the 
plaintiff,  and  those  under  whom  he  claims, 
have  for  many  years  been  In  possession  under 
this  deed  or  paper  title, — a  time  of  itself 
sufi[lcient  to  presume  a  grant,  if  none  had  ap- 
peared in  the  case,  to  all  tbe  land  covered  6y 
this  paper  as  color  of  title, — and  their  pos- 
session has  been  such  as  this  marsh  land  was 
capable  of,  and  therefore  sufficient."  In  the 
case  of  StaU  v.  Paeifie  Ouano  Go. ,  22  B.  C. 
60,  quoted  with  approval  in  State  v.  Pinek^ 
ney.  Id.  484,  the  court  says;  "Until  1870, 
the  doctrine  of  nullum  temput  prevailed  in 
this  state,  and  since  that  time  twenty  years 
have  not  elapsed  ;  so  tiiat  it  is  not  necessary 
to  consider  the  scope  and  effect  of  the  new 
provision  in  the  code,  as  to  when  and  urder 
what  circumstances  the  state  will  not  sue." 
The  possession  could  not  have  begun  to  run 
against  the  state  before  1870,  when  the  code 
was  adopted.  StcUe  v.  Arledge,  1  Bail.  L. 
561.  Tbe  period  of  time  necessary  to  bar  the 
right  of  tlw  state,  when  the  possession  began 
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to  ma  agmluk  It.  In  1870.  wu  for^  jean.  Tbe  riRait  iodge  *I  propoae  to  sttto 

In  1878  ttie  period  was  changed  to  tvcDty  my  fXHicliisloiis  <m  this  subject,  and  my  rea- 
yeart.  The  poancMion  haviog  begun  to  run  sona  for  them,  as  briefiy  aa  possible. "  After 
aigainst  the  state  in  1S70^  when  forty  yean  quoltng  from  certain  authorities,  be  proceeds 
was  the  period  of  time  nece«ary  to  bar  the  to  lay  down  tbe  rule  by  which  to  test  ilie 
right  of  the  state,  it  was  necessary  for  the  naTigability of  astream,  sayioK:  "It  seems 
poaseasion  to  coDtiooe  for  forty  years  in  order  to  me,  also,  that  in  addition  to  what  I  have 
to  bar  ths  right  of  the  stat^  alUioagh  tbe  above  said,  that  to  be  navigable,  a  Rtnam 
code  was  ameDded  ts  1873,  changing  such  diould  not  ooly  ban  safflcTent  depth  and 
time  to  twenty  years.  This  view  issusMined  width  of  water  to  flo^  useful  commerce,  bat 
by  the  case  of  Behkopf  t.  KuAland,  SO  S.  C.  .  that  tbe  surroundings  should  be  such  that  it 
238.  in  which  (^tief  Jvaiee  McWer,  In  de-  may  be  useful  for  that  purpose."  He  iben 
llTering  the  opinion  of  tbe  court,  says:  "The'  proceeds  to  illustrate  what  he  means  by  "sur- 
Tight  of  action  against  Apeler  accrued  when  rouadings.'  "Xow,  Shingle  creek  flows  up 
be  look  posseasioii,  in  1871,  at  which  time  wiLb  tbe  tide  into  the  fvivate  estate  of  the 
tbe  statutory  period  was  twenty  years;  and,  ;  pi  .intiff,  whfcb  In  a  mere  marah,  and  loses 
as  be  held  possession  for  only  fourteen  years,  itself  in  that  marsh.  It  bas  never  been  u«ed 
It  is  quite  clear  that  be  baa  not  acquired  a  as  a  highway  tat  ooauneroe  of  any  sort,  and 
title  by  poaseasion  when  be  cooreyed  to  the  there  seems  to  be  no  prospect  of  its  ever  be- 
Intestate,  unless  it  be  by  virtue  of  tbe  Ameod-  ing  so  used.  It  makes  no  coanectiona  with 
ntent  of  1878,  reducing  the  statutory  period  any  other  highways.  The  only  thing  which 
to  ten  yeai&  Bat  tbe  amendatory  act  cob-  ,  lows  like  commerce  is  the  capacity  to  float 
toins  no  words  giving  It  a  retroactive  effect,  away  tbe  phosphate  rock  about  which  this 
and,  <m  the  contrary,  it  is  inserted  as  part  of  >  lin^-ulion  is  carried  on.  It  has  t>eeo  used  for 
chapter  1  of  tlile  %  of  the  Code  of  Procedure,  no  i.  iber.*  The  doctrine  of  tbe  commoo  lav 
and  must  therefore  tie  read  inconQecrioo  wiili  that  tlie  oavi^nibility  of  a  stream  is  to  be  de- 
the  first  section  of  that  title,  which  expressly  termined  by  tbe  ebb  and  Bow  of  tlie  tide  was 
declares  Utat  'the  provision  of  this  title  stiail  _  repuiiiaied  in  ttiia  state  In  the  case  of  £iate 
not  extend  to  actions  already  commenced,  or'  v.'  Pticifie  Guano  Oo.,  22  S.  C.  SO.  If  his 
to  causes  where  tbe  right  of  action  has  already  honor  had  simply  said  "that,  to  be  narig- 
aoctned,  but  tbe  statutes  then  in  force  shall  able,  a  stream  should  have  sufficient  depth 
be  applicable  to  such  cases.'  Now,  as.  In  and  width  of  watertofloat  useful  commerce,' 
this  case,  the  right  of  action  had  already  ac- .  without  attaching  other  conditiooB,  be  would 
crued  when  the  amendment  was  adopted,  such  have  stated  oHrectly  the  doctrine  prerailiag 
amendment  could  not  extend  to  this  case,  but '  in  this  state.  Judge  Wallace,  in  bis  circuit 
tbe  statute  in  force  at  the  time  the  rigbt  of  decree,  which  was  affirmed  on  appeal  in  tbe 
action  accrued,  which  was  twenty  years,  was  esse  nf  State  v.  Pae^  Guano  Co.,  says:  "If 
applicableL  AieAi-if  v.  Brigs*,  Id  9.  C.  473^"  a  channel,  therefore,  in  which  tbe  tide  ebba 
See  also  /.yte  v.  Jb^eA,  90  S.  C.  391.  The! and  flows,  and,  in  tbe  language  of  tbe  civil 
period  of  forty  years  not  having  elapsed,  the  j  law,  is  *floatable, '  can  be  used  for  tbe  pur* 
state  is  not  barred  of  its  right,  and  the  cir- 1  pose  of  trade  and  commerce,  it  is  a  navigable 
cuit  jud,ee  was  in  error  in  applying  the  stat-  j  stream.  Neither  tbe  character  of  tbe  craft 
vte  in  this  case.  In  the  language  of  Jfr.  j  nor  the  relative  ease  or  difficulty  of  naviga- 
Jtutiee  McGowan  in  St^  r.  PiMlnfjf.  "It  tion  are  teste  of  navigability."  The  circuit 
•nrely  cannot  be  ihat  a  requirement  as  to  '  judge  seems  to  have  conridcmd  tbe  si:rround- 
proof!  originating  in  a  statute  of  limiutions.  |  ings  of  mora  importance  in  determining  the 
and  having  exclusive  reference  to  that,  can  navigability  of  a  stream  than  its  depth,  as 
be  obligatory  in  a  case  to  which  tbe  statute  shown  by  the  following,  from  the  juagmenb 
of  limitations  has  no  application  as  an  act.  !  rendered  by  him  (italics  ours),  to  n  it ;  ''It 
•omewhat  in  tbe  nature  of  a  declaratory  law.*  is  true  that' at  this  point  Shingle  creek  is  aevm 
Tbe  section  of  the  code  under  which  tbe  feet  eU  U-it  Udf.    Tbe  i^fj'M  of  wau-rii.  i.ieiwo 

{tlaintiff  contends  thai  the  stnie  is  barred  of  creeks  referred  to  by  Jvdf/e  Wallme  is  not 
ts  riebt  to  the  land  is  contained  in  chanter  given,  and  seems  to  have  been  regarded  as 
1,  title  2,  referred  to  by  Cluet  Juttiee  Mclrer  not  very  Impoitant,  and  is  not  given.  It 
In  tbe  case  of  JteAkopf  r.  Kuhiand,  *upra:  must  have  been  sufficient  for  gathering  pbos- 
and  the  language  of  Jifr.  JuMiice  McGowan  pbate  rocks  in  the  same  manner  as  has  been 
was  used  in  a  case  where  the  attempt  was  done  in  this  case.  In  other  respects  Sbingle 
made  to  interpose  this  section  to  defeat  the  creek  is,  in  my  view,  just  [as]  Big  creek  and 
rigbt  of  tbe  Slate  to  tbe  beds  of  her  navigable  Chisolm's  creek  were.  Tbe  only  boat  for  any 
Streams.   This  ezceotion  is  sustained.  wful  purpose  ever  employed  in  these  waters 

Ninth  exception:  "That  bis  h<Miw  erredi  was  the  boat  and  barge  onployed  by  tbe  de- 
Sn  holding  the  business  done  apon  a  stream  i  fendant  £n  this  esse,  one  of  which  it  is  said. 


tion :   "That  bis  honor  erred  In  holding  that  The  test  is  navigable  capacity,  and  not  that 

coorection  with  another  stream  or  bigUway  the  suTTouodings  should  be  such  that  it  may 

is  necessary  to  tbe  navieability  of  a  stream.'^  be  useful  for  the  purpose  of  commerce. 

Eleventh  exception  :   "That  his  bontw  erred  In  discussing  tbe  surroundings  enumerateA 

in  holding  that  tbe  surroundings  of  a  stream  by  tbe  circuit  judge  to  determine  the  uavl- 

are  a  test  of  navigability.   Twelfth  excep-  gability  of  a  stream,  we  will  take  them  up- 

tion:   "That  bis  honor  erred  in  concluding  separa;«'ly.    Tbe  first  is:   "Now.  Shingw 

ai.d  holding  that  a  stream  flowinK  up  into  a  creek  flows  up  with  the  tide  into  the  orivato 

private  estate  cannot  be  a  navi^ble  stream.*  estete  of  tbe  plaintiff,  which  Is  a  mere  marsh,- 
TLese  exceplitm  will  be  ooostdered  together.  ■  and  losea  itself  in  that  manh.  *   This  condi- 
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tlon,  relied  npon  hj  the  circuit  judge,  wm 
mentioned  by  Lord  Mansfield  in  Ljfnn  t. 
TVnwr,  1  Cowp.  86,  simply  as  a  circumstance 
tendine  to  show  tbst  tbe  stream  did  not  have 
nsTigable  capacity,  but  not  as  a  condition 
without  which,  though  poesessiog  navigable 
capacity,  it  could  not  be  declared  a  navigable 
stream,  as  will  be  seen  by  the  following 
language  from  that  ease :  'How  does  it  ap- 
pear t^'at  this  is  a  navigable  river?  The 
QowIdk  and  reflowing  of  the  tide  does  not 
make  it  so,  for  tbere  are  many  places  Into 
which  the  tide  flows  which  are  not  navigable 
riven,  and  the  place  in  question  may  be  a 
creek  in  their  own  private  estate.  The 
■eoond  ooiiditI<m  enumerated  by  the  circuit 
Judge  ii :  *  It  has  never  been  used  as  a  high- 
way for  commerce  of  any  sort,  and  there 
seems  to  be  no  prospect  of  Its  ever  being  so 
used. "  This  makes  actual  use,  and  not  navi- 
gable capacitr.  the  test.  Tlte  decisions  here- 
inafter mentioned  show  that  such  a  test  would 
exclude  many  large  rivers  Id  uodeveloped 
•ectioDs  of  the  country.  A  stream  may  not  be 
useful  for  commerce  at  one  time,  and  yet 
circumstances  may  make  It  bo.  There  are 
certain  naviicable  streams  In  our  state  which 
are  very  valuable  on  account  of  their  phos- 
phatic  deposits.  If  the  question  of  their 
navigability  had  come  before  the  courts  for 
•dludicatlon  before  tbe  phosphate  rock  In 
them  was  discovered,  and  the  test  laid  down 
by  the  circuit  judge  had  been  applied,  it 
would  have  resulted  In  the  state  being  de- 
prived of  this  valuable  source  of  revenue, 
because  they  were  not  actually  used  at  that 
time.  The  third  oondition  enumerated  by 
Uie  circuit  Judge  Is:  "It  makes  no  connec- 
tioDs  with  othn-  highways."  This  test  has 
odIv  been  applied  In  cases  where  the  question 
was  whether  a  stream  was  a  navigable  water 
of  the  United  States.  There  are  certain  con- 
ditions to  be  considered  in  determining  the 
navigability  of  waters  of  the  United  States, 
so  as  to  sabject  them  to  the  laws  of  interstate 
commerce,  that  do  not  apply  to  navigable 
streams  under  the  control  of  the  state.  Among 
these  conditions  is  that  mentioned  by  the 
circuit  judge. 

In  the  case  of  Hit  Daniel  B(Ul,  77  U.  S.  10 
Wall.  557,  19  L.  ed.  999,  the  court,  after 
srcHklng  of  the  necessity  6t  a  rule  on  tlie 
subjcrt  of  navigable  streams  In  this  country 
different  from  that  prevailing  at  common 
law,  says:  "A  differeat  test  must  therefore 
be  applied  to  determine  the  navigability  of 
our  rivers,  and  that  is  found  in  their  navi- 
gable capacity.  Those  rivers  must  be  re- 
fcanled  as  public  navigable  rivers  In  law, 
which  are  navigable  in  fact;  and  they  are 
navigable  in  fact  whoi  they  are  used,  or  are 
susceptible  of  being  nsed.  In  their  ordinary 
condition,  as  btgliways  for  commerce,  over 
which  trade  and  travel  are  or  may  be  con- 
ducted, in  the  customary  modes  of  trade  and 
travel  on  water;  and  they  constitute  navi 
gable  waters  of  ttie  United  States,  within  Uie 
meaning  of  the  acts  of  congren,  in  con 
inullstl  notion  from  the  navigable  waters  of 
tbe  states,  wlien  they  form.  In  their  ordinary 
condition,  by  ttiemselves  or  by  uniting  with 
other  waters,  a  oontioned  highway,  over 
^bich  commerce  Is  iv  mi^  be  oarrled  on  with 
S8  L.  R.  A. 


other  states  or  foreign  countries.  In  the 
customary  modes  in  which  such  commerce  Is 
conducted  by  water. "  In  discussing  the  rule 
laid  down  in  the  case  just  mentioned,  the 
court,  in  Tha  MonteW>,  78  U.  S.  11  Wall. 
411,  20  L.  ed.  191,  says:  "It  can  only  be 
deemed  a  navigable  water  of  the  United 
States  when  it  forms,  by  itself  or  by  its  con-  , 
nection  with  other  waters,  such  highway. 
.  .  .  If,  however,  the  river  Is  not  of 
itself  a  highway  for  commerce  with  other 
states  or  foreign  countries,  or  does  not  form 
sucb  highway  by  its  own  connection  with 
other  waters,  and  Is  only  navigable  between 
different  places  within  the  state,  then  It  is 
notnavigable  water  of  the  United  States,  but 
only  a  navigable  water  of  the  state.*'  Th* 
Moutetlo,  87  U.  S.  20  Wall.  480.  32  L.  ed. 
891,  says:  "If  It  be  capable  in  its  natural 
state  of  being  nsed  for  purposes  of  com- 
merce, no  matter  in  what  mode  the  commerce 
may  be  conducted,  It  is  navigable  in  fuct,  and 
becomes  in  law  a  public  river  or  highway. 
.  .  .  The  learned  Judge  of  the  court  below 
rested  his  decision  against  the  navigability 
of  the  Fox  river  below  the  De  Pere  rapids 
chiefly  on  the  ground  that  there  were,  before 
the  river  was  improved,  obstructions  to  an 
unbroken  navigation.  .  .  .  Apart  from 
this,  however,  tbe  rule  laid  down  by  the 
district  judge  as  a  test  of  navigability  can- 
not be  adopled,  for  It  would  exclude  many 
of  the  great  rivers  of  the  country  which  were 
so  interrupted  by  rapids  as  to  require  artifi- 
cial means  to  enable  them  to  be  navigated 
without  break.  Indeed,  there  are  but  few  of 
our  fresh-water  rivers  which  did  not  orig> 
Inally  present  serious  obstructions  to  a  un* 
interropted  navigation.  In  some  cases,  like 
the  Fox  river,  they  may  be  so  tcnat  while 
they  last  as  to  prevent  the  use  of  the  best 
instrumentalities  for  carrying  on  commerce, 
but  the  vital  and  essential  point  is  whether 
the  natural  navigation  of  the  river  is  sudi 
that  It  affords  a  channel  for  useful  commerce. 
If  this  be  so.  the  river  Is  navigable  in  fact, 
although  its  navigation  may  be  encompassed 
with  difficulties  by  reason  of  natunl  Imt* 
rlers,  such  as  rapids  and  sandbars." 

In  Moore  v.  Sanborn,  2  Mich.  619,  69  Am, 
Dec.  209.  the  court  says:  "In  this  country 
the  public  right  cannot  depend  upon  custom 
or  general  use ;  and  we  accordingly  find  ia 
nearly  all  the  states  this  rule  has  been  ex< 
tended  so  as  to  be  adapted  to  the  necessities 
of  OUT  trade  and  commerce,  and  to  embrace 
all  streams  upon  which  in  their  natural  state 
there  is  capacity  for  valuable  floatage,  ir- 
respective of  the  fact  of  actual  use  or  the 
extent  of  such  use.  Kor  can  the  fact  that  a 
floatable  stream  has  not  been  used  by  the 

fiublic.  or  has  only  been  used  by  persons  fol- 
ow  ing  a  particular  occupation,  deprive  such 
stream  of  Its  public  character.  This  princi- 
ple is  one  of  vast  importance  to  the  Interest 
of  this  and  all  new  states."  Brown  v.  Ghtid- 
bourne,  81  Me.  9,  50  Am.  Dec.  646,  says; 
"If  a  stream  could  be  subject  to  public  ser- 
vitude by  long  use  only,  many  large  rivers 
in  ne<vly  settled  states,  and  some  in  the  in- 
terior of  tills  state,  would  be  altogether  under 
the  control  and  dominion  of  Uw  owners  td 
their  beds,  and  the  community  would  be  de- 
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prlred  of  the  naa  of  Utose  rlren  which  nature 
has  plainly  declared  to  be  public  highways. 
The  true  test,  therefore,  to  be  applied  in  such 
cases,  is  whether  a  stream  is  ianerently  and 
in  its  nature  capable  of  being  used  for  tin 
purposes  of  commerce  for  the  floating  of 
vessels,  boats,  rafts,  or  logs."  Eida^  t. 
Bins,  S8  Ohio  St.  638.  18  \m.  Bep.  355, 
says:  "A  river  Is  regarded  as  navigable 
which  Is  capable  of  floating  to  market  the 
products  of  the  country  through  which  it 
passes,  or  upon  which  commerce  may  be  con- 
ducted; ana,  from  the  fact  of  its  being  to 
navigable,  it  becomes,  in  law,  a  public  river 
or  highWET.  The  character  of  a  rirer  as  such 
highway  U  not  so  much  determined  by  the 
frequency  of  Ita  use  for  that  purpose,  as  It 
is  by  its  capacity  of  being  used  by  the  pub- 
lic for  purposes  ot  transportation  and  com- 
merce. "  IHetirieh  t.  Northteatem  U.  B.  Go. , 
4&  Wis.  248,  24  Am.  Kep.  899,  says :  "  Waters 
are  here  held  navinble  wlien  capable  of  navi- 
gation in  fact,  wiOtoat  other  condition ;  and, 
when  we  use  the  terms  'navigable,'  or  'un- 
navigable. '  we  mean  capable  or  Incapable  of 
actual  navigation. "  Atty- Gen.  v.  Woods,  108 
Mass.  4Se,  11  Am.  Rep.  880,  says:  "It  is 
also  denied  that  the  stream  is  navigable,  al- 
though it  is  alK>ut  two  feet  deep  at  low  water, 
because  it  is  not  proved  to  be  used  for  the 
purposes  of  navigation,  except  with  pleasure 
boats.*  The  case  of  Rom  v.  Qranite  Bridge 
<hn. ,  31  Pick.  B44-S47,  is  cited  to  sustain  this 
position.  Oltief  JvttieeBihKv  there  vAji:  "It 
Is  not  every  small  creek  in  which  a  fishing 
■klff  or  gunnine  canoe  can  l>e  made  to  float 
at  high  water  which  is  deemed  navigable ; 
but,  in  order  to  have  this 'character,  it  must 
be  navigablfl  for  some  purpose  useful  to  trade 
or  agriculture.  But  this  language  Is  applied 
to  the  capacity  of  the  stream  and  is  not  in- 
tended to  be  a  strict  enumeration  of  the  uses 
to  which  it  must  be  actually  applied  in  order 
to  give  it  that  diaracter.  Navigable  streams 
are  highways ;  and  a  traTeler  for  pleasure  is 
as  fully  entitled  to  protection  In  using  a 
public  way,  whether  by  land  or  water,  as  a 
traveler  for  business.  If  water  Is  navigable 
for  pleasure  boating.  It  must  be  regarded  as 
navigable  water,  though  no  oaft  has  ever 
been  upon  it  for  the  purpose  of  trade  or 
agriculture.  The  purpO&e  of  the  navigation 
Is  not  the  subject  of  inquiry,  but  the  fact  of 
the  capacity  of  the  water  for  use  in  naviga- 
tion.* The  case  of  Sov<e  v.  QtaniU  Bridga 
Corp.,  explained  in  the  foregoing  case,  is  one 
of  those  upon  which  the  circuit  judge  based 
the  test  of  navigability  laid  down  by  him, 
and  does  not  sustain  said  test.  The  forego- 
ing authorities  show  that  the  views  expressed 
1^  the  circuit  judge  are  erroneous,  and  the 
test  of  navigability  laid  down  by  him  can- 
not be  sustained. 

Thirteenth  exception:  "That  his  honor 
erred  in  concluding  and  holding  that  Sbingle 
creek  is  not  a  navigable  stream  from  his  find- 
ings of  fact,  that  'Shingle  creek  flows  up 
with  the  tide  into  the  private  estate  of  the 

{ilaintlff,  which  is  a  mere  margh,  and  loses 
tself  in  that  marsh.  It  has  never  been  used 
as  a  highway  for  commerce  of  any  sort,  and 
there  seems  to  be  no  prospect  ot  its  ever  be- 
intr  sn  used.   It  makes  no  connection  wlUt 


any  other  highways.*"  Fourteenth  excep- 
tion: "That  bis  honor  erred  in  finding  that 
Sbingle  creek  is  a  atream  arising  in  a  private 
estate,  when  the  great  preponderance  of  the 
evidence  showed  it  was  a  navigable  tidal 
salt- water  stream,  connecting  two  navigable 
streams,  and  la  actually  navigable."  These 
exceptions  only  Involve  questions  of  fact, 
and,  this  being  a  law  case,  will  not  be  con- 
sidered by  this  court,  and  are  overruled. 

Fifteenth  excepti<xi:  "That  his  honor 
erred  In  not  holding  that,  even  if  said  stream 
did  not  exist  there  at  the  time  of  the  original 
Wiiliman  plat  and  grant  from  OovenuM- 
Moultrie,  its  subsequent  existing,  becomiiijg 
navigable,  and  covering  the  land  now  its  be^ 
made  It  a  navigable  sUream,  and,  below 
high-water  mark,  the  property  of  the  state." 
This  exception  seen>.s  to  have  been  taken 
under  a  misapprehension  of  what  his  honor. 
JvdifS  Fraser.  decided.  He  says*  "What- 
ever changes  may  have  occurred  in  these 
creeks  ancT marshes  In  past  geological  ep- 
ochs,— and  the  very  existence  of  these  phoe- 
ptute  deposits  shows  that  they  have  been 
great, — in  the  al>sence  of  any  evidence  of 
changes  in  them  in  modem  times,  or  in  the 
absence  of  the  actual  present  operation  of  any 
forces  of  nature  which  would  have  worked 
changes  near  the  date  of  this  grant,  in  1786.  I 
am  bound  to  assume  that  Shingle  creek  ex- 
ists to-day  In  the  same  condition  in  which  it 
was  at  the  date  of  the  grant  and  the  failure 
of  the  surveyor  to  note  the  creek  on  the  plat 
Is  not  sufficient  evidence  to  the  contrary.  ** 
His  honor  did  not  hold  that  the  stream  had 
become  navigable.  On  the  contrary,  he  de- 
cided, as  mattCT  of  fact,  that  it  is  not  nav- 
igable. There  Is  therefore  no  necessity  for 
the  application  of  the  principle  enunciated 
in  McOuUtmgh  v.  WaU,  4  Rich.  L.  68.  This 
exception  is  overruled. 

We  now  come  to  a  consideration  of  the 
question  of  estoppel,  relied  upon  by  the 

Klaintiff.  This  question  does  not  seem  to 
ave  been  nude  In  the  court  below,  nor 
passed  upon  by  the  circuit  judge.  Ajs  the 
case  must,  however,  be  remandra  for  a  new 
trial,  and  this  question  may  be  raised  In  the 
court  below,  we  will  not  decline  to  consider 
it.  The  following  is  plaintiff's  notice  aa  to 
estoppel :  "  Please  take  notice  Uiat,  if  an  ap- 
peal to  the  supreme  court  is  perfected  in  this 
cause,  the  plaintiff  will  insist  that  the  de- 
cree herein  be  anstalmd,  upon  the  CTound 
that,  upon  the  evidence  produced  in  thia  case, 
the  state  of  South  Carolina  and  her  licensees 
are  estopped  from  setting  up  any  claim  to  the 
lands  described  in  the  complaint  if  the  sn- 
preme  court  should  find  itself  unable  to  bu*. 
tain  the  said  decree  on  Ae  grounds  upon 
which  It  Is  rested  by  the  circuit  judge. "  If 
the  plaintiff  can  trace  title  back  to  a  grant 
from  the  state  to  land  covered  by  tidal, 
though  not  navigable,  waters,  the  state  would 
l>e  estopped  by  its  grant.  The  principle, 
however,  is  different  when  the  land  granted 
is  covered  by  navigable  waters,  as  shown 
by  Mr.  Justice  HcGowan  In  State  v.  Badjie 
(ivano  Go.,  to  wit:  "The  al>solute  rule 
lierctofore  referred  to  limiting  land  owuera 
bounded  by  such  streams  to  the  higb-watcr 
nook,  unless  altered  by  law  or  modtfled  bgf 
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custom,  ucwds  vlth  the  vleir  that  the  beds 
of  such  ch&DDels  below  low- water  mark  are 
DOt  held  by  the  state  simply  as  racaot  lands, 
■ubjcct  to  grant  to  settlers  In  the  usual  way 
through  the  land  office.  There  seems  to  be 
BO  doubt,  faowever,  that  the  state,  as  such 
tmstee,  baa  the  power  to  dispose  of  these 
beds  as  she  may  think  best  for  citizens ;  but, 
not  being,  as  it  seems  to  us,  subject  to  grant 
In  the  usual  form,  under  the  provisions  of 
the  statute  regulating  vacant  lands,  it  would 
seem  to  follow  that.  Id  order  to  give  effect 
to  an  alienatioa  whldi  the  state  might  uuder- 
take  to  make,  it  would  be  neoeasary  to  have 
a  apecial  act  of  the  leeislature,  expreasiug  in 
terms  and  formally  such  intention."  See  also 
lUinoit  Cent.  R.  Co.  v.  Illinoi$,  146  U.  S. 
458,  S6  L.  ed.  1044,  in  which  it  is  said :  "A. 
gnat  of  all  the  lands  under  the  navigable 
waters  of  a  state  has  never  been  adjudged  to 
be  within  the  legislative  power ;  and  any  at- 
tempted grant  of  the  kind  would  be  held,  if 
not  absolutely  void  on  its  face,  as  subject  to 
revocation.  The  state  can  no  more  abdicate 
Its  trust  over  property  In  which  the  whole 
people  are  interested,  like  navigable  waters 
and  soils  under  them,  so  as  to  leave  them  en- 
tirely under  the  use  and  control  of  private 
parties,  except  In  the  instance  of  parcels  men- 
tioned for  the  improvement  of  the  navigation 
and  use  of  the  waters,  or  when  parcels  can 
be  disposed  of  without  impairment  of  the 
public  interest  in  what  remains,  than  It  can 
abdicate  ita  police  powera  in  the  administra- 


tion of  government  and  the  preservation  of 
the  peace.  In  the  administration  of  govern- 
ment, the  use  of  such  power  may,  for~a  lim- 
ited period,  be  delegated  to  a  municipalitv 
or  other  body ;  but  there  always  remains  wiia 
the  state  the  right  to  revoke  those  powers, 
and  exeruise  them  in  a  more  direct  manner, 
and  one  more  conformable  to  ita  wishes.  So 
with  trusta  connected  with  public  property 
or  property  of  a  special  character,  like  lands 
under  navigable  waters ;  they  cannot  be 
placed  entirely  beyond  the  direction  and  con- 
trol of  the  state. " 

It  i$  the  judgment  thie  eourt  that  thsjudg- 
theni  ef  tM  towt  below  be  reversed,  and  that 
the  case  be  remanded  to  that  eourt  for  a  new 
trial. 

Melver.  Ch,  J. ,  and  McGowani  <7. ,  con- 
cur. 

A  petition  for  rehearing  was  subsequently 
filed  In  response  to  which  on  SepteiuDBr  l£ 
1894,  the  following  opinion  was  haiided 

down: 

Per  CiirlMn: 

After  a  careful  consideration  of  this  peti- 
tion, we  are  unable  to  perceive  Uiat  any  ma- 
terial fact  or  principle  of  law  has  either  been 
overlooked  or  disregarded,  and  hence  thero 
is  no  STOund  for  a  rehearing.  It  Is  therefore 
ordered  that  this  petition  be  dismissed,  and 
that  the  stay  of  the  remittitur  heietttfore 
granted  be  revoked. 
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DIEBOLD  SAFE  A  LOCK  CO..  F^.  in  Err., 
e. 

A.  a  HUSTON  €t  aU 
I.  Kan  > 

•iPlMintlA  orderad  from  tha  dafandaat 
a,  Ho.  4  fireproof  sailB.  The  order  was  in 
wrltioc  It  oontained  no  nefereooe  to  a  war- 
ning. A  safe  was  delivered  In  oompllanoe  with 
the  (Oder,  and  received  and  used  by  the  plaintiffs 
to  store  valnable  papers.  Hie  bulldloff  In  which 
U  was  kept  was  afterwards  destroyed  br  Ore,  and 
■ome  of  Uie  contents  of  llie  safe  were  oonsumed. 
field:  Qi  Tbat  parol  evldenoe  was  Inadmfssitile 
to  prove  a  wamotymade  at  the  tbne  the  orderwas 
ffiven;  (t)  tbat  the  words  "fireproof  safe"  do  not 
impir  a  warranty  of  the  quality  of  the  safe,  or 
tbat  it  win  protaot  Its  ooDtentc  from  fire  lOrany 
definite  period  ot  under  any  slvea  dheoiB- 
■lanecSi 

(April  e,uagD 

ERROR  to  the  District  Court  for  Nemaha 
County  to  review  a  judgment  in  favor  ttf 
plaintifl  in  an  action  brought  to  recover  dam-' 
ages  for  1ms  by  fire  of  papers  In  a  Mfe  which 

*Headoote  by  Aiuh,  J. 

K ore. —Id  oonnectioD  with  the  valuable  briefs  of 
ooanaal  In  the  above,  see  other  authorities  on  the 
■ante  eabjeet  as  to  exelndlov  oral  proof  of  war- 
ranty oo  a  written  oontraot  otnlelnnots  toHo- 
bart  V.  Tounv  (TU  »  L.  B.  A  eiBL 

U  JU  R.  A. 


laintifls  claimed  to  have  purchased  of  defea- 
ant  under  a  warranty  that  it  waa  fire  pnxA 
Bevereed. 

Statement  by  Allen,  </.: 

This  case  was  ocnnmenced  before  a  Justice 
of  the  peace  of  the  city  of  Seneca,  and  the 
plaintiffs  obtained  judgment  for  $173  and 
costs.  The  defendant  appealed  to  the  district 
court,  where  an  amended  petition  was  filed, 
alleging,  in  substance,  that  the  plaintiffs, 
on  or  about  the  35th  of  July,  1889,  purchased 
of  the  Diebold  Safe  &  Lock  Company  a  No. 
4  Diebold  safe,  which  was  represented  uid 
guaranteed  to  be  flre-proof,  for  which  the 
plaintiffs  agreed  to  pay  |7d,  one  fourth  cash, 
and  the  balance  in  three  equal  pavmeuts; 
that  un  the  18th  day  of  January,  1^,  the 
building  In  which  the  safe  was  situated  was 
burned,  and  the  contents  of  the  safe,  consist- 
ing of  notes  and  accounts,  and  contracts,  and 
oti"  T  valuable  papera,  contained  In  said  safe, 
were  burned  ;  and  ashing  judgment  for  $247. 
J.  L.  Breeding,  one  of  the  plaintiffs,  testi- 
fied that  "the  agent  warranted  it  to  be  flre- 
proof.  He  stated  that  the  company  always 
did  that;  that  they  guaranteed  all  tlieir 
safes."  He  also  testified  that  at  the  same 
time  a  duplicate  contract  was  entered  into 
for  the  purchase  of  the  safe.  The  one  of 
these  duplicates  signed  by  the  plaintiffs  was 
introduced  In  evidence,  and  reads  as  follows : 
'^Seneca.  July  38,  188S.   Brintnall  &  Harri 
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won,  Oeneral  Agent*,  DIeboId  Safe  and  J^k 
Company ;  Please  send  me  as  soon  as  con- 
Tenlent  one  No.  4  fire-proof  safe,  approximate 
•ize  inside  19  Inches  high,  15  inclicti  wide, 
IS  inches  deep,  as  per  page  8  of  illustrated 
catalogue,  and  plaq  of  interior  as  apecifled 
on  back  of  this  order.  Harked  to  tluston 
&  Breeding,  town  of  Seneca,  county  of  Ne- 
maha, state  of  Kansas.  Ship  via  town  of  Bt. 
Joseph,  and  rent  same  to  undersigned  on  fol- 
lowing terms :  F.  O.  B.  cars  in  Seneca, 
Eas.  |7S.OO,  as  follows:  $18.00  upon  ar- 
tiral ;  balance  In  8  notes,  of  $18.00  each, 
due,  respectivelT.  in  8.  6,  A  9  months  from 
shipment.  Said  safe  to  be  one  of  your  latest 
styles,  with  all  your  latest  improvements, 
and  to  be  as  per  illustrated  catalogue.  Front 
of  safe  to  be  a  dark  wine  color,  and  finished 
In  gold,  and  to  be  nicely  finished  and  orna- 
mented in  your  latest  style.  This  order  sub- 
ject to  the  approval  of  Brlntnall  &  Harrison. 
All  notes  given  are  to  bear  interest  at  the 
fate  of  eight  per  cent  per  annum.  It  is  agreed 
above  sums  are  to  be  paid  as  rent  for  said 
safe.  When  the  full  amount  of  $73.00  ia 
paid,  you  are  to  give  me  a  bill  of  sale  of 
safe.  If  note  Is  not  forwarded  to  you  at  the 
expiration  of  twenty  days  from  date  of  in- 
voice, all  rent  shall  become  due  at  the  ex- 
piration of  thirty  days  from  date  of  bill,  and 
agree  to  accept  and  pay  draft  of  amount  men- 
tioned below,  and  are  not  to  countermand  or 
attempt  to  annul  this  contract.  It  is  agreed 
that  the  title  of  said  safe  shall  not  pass  un- 
til notes  are  paid  or  safe  paid  for  io  cash, 
but  idiall  remain  your  property  until  that 
time.  In  default  of  payment  of  said  rent, 
you  or  your  agent  may  take  possession  of 
and  remove  said  safe  without  legal  process. 
Nothing  but  shipment  or  delivery  constitute 
an  acceptance  of  this  contract.  It  is  also 
hereby  expressly  agreed  and  understood  that 
the  foregoing  embodies  all  the  agreements 
made  between  us  in  anv  way,  hereby  waiv- 
ing all  claims  of  verbal  or  oUier  agreements 
of  any  nature  not  embodied  in  thia  contract. 
1  bold  a  duplicate  copy  of  above  contract. 
Agents  not  authorized  to  make  collections. 
Amount,  $72.00.    Truly  yours,  Huston  & 

Breeding.    Witness  :  . " 

The  jury  rendered  a  verdict  in  favor  of 
the  plaintiffs  for  $247,  for  which  amount  the 
Judgment  was  entered.  The  defendant  brings 
the  case  to  this  court. 

Mr.  Samuel  K.  Woodworth,  (or  plain- 
tiff in  error: 

Parol  evidence  of  the  warranty  was  Inad- 
mii^ible  because  the  contract  provided  that  "it 
Is  also  hereby  expressly  agreed  and  understood 
that  the  foregoing  embodies  alt  the  agreements 
made  between  us  in  any  way,  hereby  waiving 
all  claims  of  verbal  orotheragreements  of  any 
Dature  not  embodied  in  this  contract." 

Fumtxiux  V.  KtUrly,  86  Ean.  589;  National 
CaA  Skitter  Oo.  v.  ^umMtTiat,  85  Mich. 
464. 

The  court  win  take  judicial  notice  that  liter- 
ally speaking  there  is  no  such  thinf;  as  a  "fire 
proof  safe;"  It  is  elementary  that  all  substances 
and  all  combinations  of  substances  known  to 
the  genius  of  man  may  be  totally  destroyed  by 
fire. 

S8  L.  R.  A. 


Waaaon  v.  Pint  Nat.  Bank  of  Indianapoli*, 
107  Ind.  206. 

The  description  or  name  by  which  goods 
are  sold  is  a  wamnly  that  the  goods  are  such 
as  are  known  or  pass  by  that  descriptiou  ot 
name.  It  Is  not  a  warraaw  as  to  their  quali- 
tiet,  nor  of  their  fitness  for  a  specific  use  or 
purpose. 

2  Sutherland,  Damages,  410,  411,  and  cases 
cited;  Chanter  v.  Eopkina,  4  Mees.  Jk  W.  899; 
Olitant  V.  Raylev.  6  Q.  B.  288;  CamacY.  War- 
finer,  X  C.B.  356;  Maaoa  v.  Ckappdl,  15  GratL 
B7S. 

No  engagement  <rf  tills  sort  can  be  implied 
against  the  vendor,  save  where  the  conlract  is 
pariially  or  wholly  executory,  and  in  such 
event,  it  ia  not  lo  the  nature  of  a  warranty,  but 
an  implied  stipulation,  forming  part  of  ue'ea- 
sence  of  ttie  oootract. 

Boigen  v.  A'iUt,  11  Ohio  St.  48,  78  Am. 
Dec.  296;  Jfosen  v.  Chappell,  supra;  Preutiee 
V.  Dike.  6  Duer;  220;  Hoe  v.  Sanborn,  21  N 
T.  553,  78  Am.  Dec  163;  Hoaard  v.  Hoey,  23 
Wend.  850,  86  Am.  Dec.  672;  Hichardiion  v. 
QroTidy,  49  Vt.  22;  Barr  v.  Gibson.  S  Mces.  & 
W.  890;  Burnby  v.  BoUett.  16  Mees.  &  W.  044; 
KeaUs  V.  Earl  of  Cadogan,  10  C.  B.  591;  Jfft- 
n«rv.  Orar.ffer,  9  III.  69. 

It  may  be  doubted  whether  there  is  any  in- 
stance in  which  a  knowledge  of  Uie  object  for 
which  a  specific  chattel  is  bought  will  raise  an 
implied  warranty  that  it  is  fit  K)rthat  purpose, 
although  a  failure  to  acquaint  the  vendee  willi 
its  unfitness  may  iie  evidence  of  fraud,  and 
thus  render  the  vendor  liable  in  an  action  of  tort. 

Einffsbury  v.  Ti^flor,  38  Me.  608,  50  Am. 
Dec.  e07;  UumphreytY.  OomliM.  SBlackf.  516; 
Emerson  v.  Orig/iam,  10  Mass.  197,  6  Am. 
Dec.  109;  Howeilv.  Coalea,  6  Qratt.  ii93;  Diek- 
ton  T.  Jordan,  33  N.  C.  166.  53  Am.  Dec. 
408;  Maynard  v.  Maynard,  49  Vt.  297. 

it  may  serve  as  a  defense  in  an  action  for 
the  price. 

Perry  v.  Johnaton,  59  Ala.  648;  Ou>ena 
Dunbar,  IS  Ir.  Ii.  Rep  804;  Dickson  v.  Zizinia, 
10  C.  B.  602:  Burnby  v.  BoUett.  supra. 

The  contract  made  by  defendants  in  error 
with  Brintnall  &  Harrison  was  for  a  "fireproof 
safe,"  and  they  were  bound  to  furnish  a  safe 
known  or  which  passed  by  thai  description  or 
name,  and  none  other. 

a  Sutherland,  Damages,  410,  411,  and  cases 
cited. 

The  written  contract  is  presumed  lo  contain 
the  entire  contract. 

Warner  v.  Thompson,  85  Kan.  27;  McMvOen 
T.  Caraon,  48  Ean.  263;  Rich  v.  Northieesttrn 
C^^tfCb. 48Ean.l97;dIUce,  Ev.  p.  1316, and 
authorities  cited;  Eerring  v.  Skagga,  62  Ala. 
180.  84  Am.  Rep.  4,  78  Ala.  Chicago,  R. 
A  W.  R.  Co.y.  Fisher,  49  Ean.  460;  WhiU  t. 
Mi/icr,  71  N.  Y.  183. 27  Am.  Rep.  18. 

Where  the  seDer  knows  nothing  of  the  res- 
sons  of  (he  purchase  or  the  circumstances  or 
condition  of  the  purchaser,  the  measure  of 
damages  is  the  difference  between  the  value  of 
the  article  delivered  in  the  condition  it  then 
was,  and  that  of  the  article  which  in  its  per- 
fect and  complete  condition  the  party  intended 
to  purchase;  and  good  faith  on  the  part  of  the 
seller  is  presumed. 

WeyMcA  v.  Barria,  81  Ean.  93:  Whi^  at 
Wilaon  Mfg.  Qo.  t.  Tbamprntn,  88  Ean.  491; 
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^rtat  Waiern  Printing  Co.  r.  Tucker,  TZlowi, 
ISI;  Bee  T.  8anbornJ»  N.  T.  08;  Mailer  t. 
Sn9. 14  K  Y.  606;  Voorheat.  Sari.  S  HUL 
«88.  38  Am.  D**.  688;  fary  v.  Oruman,  i 
Hill,  625,  40  Am.  Dec.  299;  Sanborn  v.  Her- 
ring (N.  T.)  6  Am.  L.  Reg.  N.  8. 457;  Herring 
■w.  Bkagga,  Mupra;  Walrath  v.  WMttekind.  26 
Kan.  482;  iliat&uri  Pae.  R.  Co.  t.  Pienx,  88 
Kin.  61:  DovBtU  Y.  WUliam*,  83  Kan.  819. 

Jfr.  E.  O.  WilaoB,  for  defeDdiiDts  Id  error: 

The  evldeoce  of  tbe  ageut's  represeotatloii 
aeitbn  cootradicts  nor  Taries  ttae  terms  of  tbe 
Tritteo  contract  (order  of  sale),  evea  if  such 
an  instrumeol  comes  wilbia  tbe  inbibition  cod- 
(eoded  for  by  the  plaintiff  In  error. 

Irmn  t.  T/iompum,  37  Ean.  643. 

A  sale  of  an  article  for  tbe  veDdor's  manu- 
facture for  a  particular  purpose  imports  a 
warranty  tbat  toe  mnchine  is  leasoaably  fit 
for  tbat  parpow,  vid  to  be  free  from  latent 
defects  arigiDS  iu  th«  process  of  maDufacture 
and  not  disclosed  to  tbe  vendor. 

Noult  T.  Battiuin.  67  Cat.  610;  Allen  t. 
Trvetdeil.  135  Maes.  75;  BadUj/  v.  Baseendale, 
4  Excb.  841;  AmtNMr  t.  StAanfitdor,  47  Wis. 
455. 

Tbe  loss  of  the  cootentt  of  tbe  safe  "may 
fairly  and  reasonably  be  considered  as  natur- 
ally arising  from  tbe  breach  of  tbe  contract, 
accordiD^  to  tbe  usual  course  of  tbinirs  and  tbe 
increased  expense  caused  the  injured  party  by 
the  breach,  as  well  as  all  other  substantial  in- 
conveniences from  tiiat  cause  are  legitimate 
«lemenl8  of  daman." 

6  Am.     Eng.  Encycloi^  Law,  p.  !& 

Alien,  J„  dellvend  the  opinira  of  the 

court: 

The  plaintllt  twtifled  to  an  oral  warranty 
that  the  safe  was  fire-proof,  by  tbe  agent  of 
tbe  defeodaot.  It  will  be  obaerved  that  the 
vritteo  order  for  the  safe,  made  at  the  time, 
expressly  provides  that  the  title  should  re- 
main in  the  defendant  until  the  fuH  purchase 
price  should  be  paid.  Tbe  evidence  shows 
that  $18  was  paia  at  the  time  of  the  delivery 
«f  the  safe,  and  that  the  first  note  was  after- 
wards  paid.  At  the  time  of  tbe  fire,  two 
notes  still  remained  ttnpald,  and  the  title  to 
tbe  property,  therefore,  was  still  in  tbe  de- 
fendant. There  could  not,  then,  be  a  tech- 
nical warranty  of  the  article  sold.  It  is  not 
oecessKry,  however,  to  nicely  Inquire  into 
the  difference  in  the  mode  of  recovering  dam- 
ages for  a  breach  of  warranty  and  Uinse  re- 
taltiog  from  tbe  use  of  an  article  furnished 
for  a  particular  purpose  under  a  bailment. 
The  only  question  we  deem  it  necessary  to 
decide  is  whether,  under  the  testimony,  any 
•ucb  warranty  was  made  as  would  entitle  the 
plaintiffs  to  recover  irrespective  of  tbe  tech- 
Dical  question.  It  appears  from  the  plain- 
tiff's own  evidence  that  the  agreement  which 
he  entered  into  with  the  agent  of  the  safe 
and  lock  company  was  reduced  to  writing. 
Oral  evidence,  therefore,  is  inadmissible  to^ 
vaiy  or  enlarge  its  terms.  Drake  v.  Dodi- 
iwtA,  4  Kan.  160;  Brenner  v.  Lvth,  26  Kan. 
58) :  Hopkine  v.  ^.  Louit  tC  8.  F.  R.  Co.  29 
Kan.  544 ;  Farneaux  v.  &iUrly,  86  Kan.  689 ; 
PMpt  dt  Bigdim  WindmiU  Co.  v.  IHerey.  41 
San  768:  mfHardv.  Ottrander,  46  Kan.  S91. 

It  Is  cleu  tliat  the  safa  was  dellTored  to 
38L.R.A. 


the  plaintiffs  in  compliance  with  the  terms 
of  the  written  order.  Doea  this  order  contain 
what  In  law  amounta  to  a  warranty?  Therv 
are  no  words  in  it  of  express  warranty.  Does 
an  order,  however,  for  a  fire-proof  safe,  lm> 
ply  a  warranty?  It  is  contended  that  this  is 
a  case  of  a  sale  of  an  article  of  the  vendor's 
manufacture  for  a  particular  purpose,  and 
Imports  a  warranty  tbat  it  is  reasonablr  fit 
for  tbat  purpose,  and  free  from  latent  defects 
arising  in  the  process  of  manufacture,  and 
not  disclosed  to  the  vendor.  In  the  case  of 
Lvkent  v.  Freiund,  27  Kan.  664,  51  Am.  Rep. 
429,  it  appeared  tliat  the  defendant  was  a 
miller;  that  two  copper  clasps  accidentally 
fell  into  some  bran  which  was  sold  to  the 
plaintiff.  The  clasps  were  swallowed  by 
one  of  the  plaintiff's  cows,  and  killed  her. 
It  was  hem  that,  in  the  absence  of  express 
warranty,  the  plaintiff  could  not  recover  for 
bis  cow.  The  second  clause  of  the  syllabus 
reads  as  follows:  "While,  when  an  article 
is  ordered  from  a  manufacturer,  to  be  by  him 
manufactured  for  a  specific  and  understood 
purpote,  there  is  in  some  cases  an  implied 
warranty  tbat  tbe  article,  when  manufact* 
ured,  will  be  reasonably  fit  for  the  purpoea 
intended,  yet,  when  a  purchase  Is  made  from 
him  of  a  specific  and  completed  article,  he 
is  to  be  regarded  as  a  dealer,  and  his  liabil- 
ity determined  accordingly."  There  Is  noth- 
ing in  this  case  indicating  that  the  safe  pur- 
chased by  the  plaintiffs  was  manufactured 
specially  for  them,  but  the  fair  inference  is 
that  it  was  one  of  a  kind  of  safes  which  the 
defendants  manufactured  for  sale  tu  whom- 
soever would  buy.  It  is  designated  in  tlia 
order  as  a  "No.  4  fire-proof  safe,"  and  the 
order  provides  that  it  shall  be  one  of  tbe  de- 
fendant's latest  styles  and  Improvements; 
thus  clearlv  indicating  tbat.it  is  one  of  a 
kind  of  safes  manufactured  by  tlie  safe  and 
lock  company.  "  There  is  In  America  an  im- 
plied warranty  of  identity  ;  namely,  that  the 
article  shall  be  of  the  kind  or  species  It  pur- 
ports to  be  or  is  described  to  be, — tbat  ia, 
tbat  tbe  article  delivered  shall  be  the  same 
thing  contracted  for. "  Benjamin,  Sales,  6th 
ed.  686.  This  proposition  is  illustrated  in 
the  following  cases:  In  Henshav  v.  Robijte, 
9  Met.  88,  43  Am.  Dec.  867,  a  sale  and  bill 
of  parcels  of  two  cases  of  indigo  was  made. 
It  was  shown  that  the  article  paid  for  and 
delivered  was  not  Indigo  at  all,  but  composed 
of  Prussian  blue,  duromate  of  Iron,  and  pot* 
ash,  and  worthless  for  any  purpose.  It  was 
held  that  the  description  of  the  article  In- 
serted in  tbe  bill  of  parcels  amounted  to  a 
warranty  that  the  article  was  snch  as  repie- 
scDted.  In  Uawkina  v.  Pemhertcn,  61  N.  Y. 
198,  10  Am.  Rep.  696,  it  was  held  tbat  the 
sale  of  an  article  as  blue  vitriol  amounted 
to  a  warranty  that  It  was  such.  In  Woleott 
V.  Mount,  86  N.  J.  L.  362.  IS  Am.  Hep.  488, 
it  was  held  that  a  sale  of  seed  which  the  set  Icr 
said  was  early  strap- leaf,  red-top  turnip  seed 
was  equivalent  to  a  warranty  tbat  it  was 
such,  and  tbat  the  purchaser  might  recover 
tlie  diffvience  between  the  market  value  of 
Uic  crop  raised  and  tbe  same  crop  from  such 
seed  as  was  oniered.  In  White  v.  Miller,  71 
N.  T.  118,  27  Am.  Rep.  18,  it  was  held 
that,  on  a  aale  of  **  large  Bristol  oabbag» 
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wed"  to  a  market  gardener,  there  wm  an 
implied  wurraaty  that  the  seed  was  not  only 
raised  frc  m  each  stock,  but  free  from  an^ 
latent  defect  arising  from  the  mode  of  culti- 
ntiaii.  Mid  would  produce  that  kind  of  cab- 
bage. In  Jojrn  T.  OecTM,  61  Tex.  845,  48 
Am.  Bep.  280,  It  was  held  that  a  sale  by  a 
druggist  to  a  planter  of  an  article  aa  Paris 
gnen  implied  a  warraoty  that  It  was  that 
■ubfltance. 

There  ia  no  doubt,  under  the  authorities, 
that  the  article  sold  must  answer  In  kind  to 
the  description  under  which  It  Is  sold,  and 
that  there  is  an  Implied  warranty  that  the 
article  delivered  is  such  an  article  as  the 
name  under  which  it  is  sold  iadicatei*. 
When,  however,  the  question  ariaes  whetbe. 
an  article  Is  of  a  particular  quality  or  de- 
gree of  excellence,  unless  it  is  desigaaU^  by 
•ome  tenn  which  is  descriptive  of  the  article 
and  calls  (or  a  particular  quality,  the  gen- 
eral rule  is  that  no  warranty  of  quality  will 
be  implied.  In  Woteott  t.  Mount,  supra,  it 
was  said;  "In  general,  the  only  contract 
which  arises  on  Uie  sale  of  an  article  by  a 
descriptioD,  by  its  known  designation  in  the 
market,  is  that  It  is  of  the  kind  specified." 
In  Winaar  v.  Lombard,  18  Pick.  I^.  it  was 
held  that,  where  a  large  number  of  barrels 
of  mackerel  branded  under  the  inspection 
laws  as  No.  1  and  No.  S  mackerel  were  sold 
in  the  spring  with  tbat  description  of  them 
in  the  bill  of  parcels,  it  waa  not  a  warranty 
that  the  mackerel  were  free  from  rust,  al- 
though it  appeared  that  mackerel  affected  by 
rust  are  not  considered  as  No.  1  and  No.  3. 
In  QotsUr  r.  SagU  Sugar  Refinery,  108  Mass. 
881,  It  was  held  that  'one  who  agreed  to  sell 
'Manilla  sugar'  to  reflners,  and  aelivered  to 
them  wliat  is  usually  called  in  commerce  by 
that  name,  can,  in  the  absence  of  fraud, 
misrepresentation,  or  warranty,  recover  the 
agreed  price,  though  the  article  delivered 
oontained  more  impurities  than  sugar  known 
under  that  name  tisuallr  does."  The  case  of 
Shifter  v.  Baxter,  109  Pa.  448.  58  A.m.  Rep. 
788,  seems  to  bo  opposed  to  White  v.  MiUer, 
mipra,  holding  that  the  sale  of  seed  as  Wake- 
field cabbage  seed  did  not  amount  to  a  war- 
ranty that  It  was  such,  but  was  a  represen- 
tation as  to  quality.  In  Toioell  t.  Qatewood, 
8  111.  S3,  88  Am.  Bep.  487,  a  bill  of  sale  of 

food  first  and  second  rate  tobacco  was  made, 
'he  court  refused  to  treat  this  as  a  warranty, 
but  rather  as  an  expression  of  opinion  as  to 
the  quality  of  the  article  sold,  concerning 
whiui  the  buyer  should  have  relied  on  his 
own  judgment  or  obtained  an  express  war- 
ranty. "^The  mere  description  of  iroa  sold 
aa  mill  iron  in  a  bill  rendered  to  the  pur- 
chaser will  not  amount  to  a  warranty  tbat 
the  same  Is  of  the  quality  or  grade  described, 
but  will  be  regarded  as  a  mere  statement  or 
expression  of  opinion  as  to  the  qunlity." 
CarondeUt  Iron  Workt  v.  78  111.  65. 

See  also,  Ryan  v.  mmer,  108  Pa.  333,  58 
Am.  Sep.  210 ;  Dounce  v.  Dow,  64  N.  Y. 
411.  In  Fratey  v.  Bispham,  10  Pa.  320,  51 
Am.  Dec.  486,  it  was  held  that  a  sale  bill 
of  superior  sweet-scented  Kentucky  leaf  to- 
bacco affords  no  evidence  from  which  the 
Jury  may  Infer  a  warranty  that  it  is  either 
superior  or  sweet  scented.  The  case  of  S/iatc 
88L.  RA. 


T.  Smth,  4S  Ean.  884,  11  L.  R.  A.  681,  was- 
on  a  contract  for  the  sale  of  flax-seed,  which 
the  buyer  agreed  to  sow,  and  sell  the  crop 
to  the  seller  on  certain  terms  stated  in  tba 
contract.  The  seed  prored  worthless,  and- 
did  not  grow.  It  waa  held  that  under  the 
contract,  and  In  view  of  the  purposes  for 
which  It  was  purchased,  the  buyer  might 
recover  as  upon  a  warranty.  In  that  caae- 
the  purp<»es  of  the  contract  did  not  end  with 
the  delivery  of  the  seed  to  the  buyer,  for  he- 
was  obligated  to  sow  the  seed,  and  to  sell  the 
crop  which  it  might  produce  to  the  vendor. 
Under  suc^  a  contract,  it  was  held  that  a 
warranty  of  the  flinesa  of  the  seed  for  thft 
purposes  specified  in  the  contract  would  b» 
implied. 

In  the  case  under  consideration  the  plain- 
tiffs Ordered  a  fire-proof  safe.  There  is  n» 
proof,  nor  was  it  in  factclaimed  at  the  trial, 
that  the  article  delivered  did  not  answer  tb» 
description:  that  is,  that  it  was  not  such  ai» 
article  as  is  generally  known  and  designated 
as  a  "fire  proof  safe.'"  The  evidence  ahowa 
that  It  was  manufactured  afld  placed  on  the 
market  In  the  same  way  that  other  fire- proof 
safes  were  made.  "  FHre-proof "  is  defined 
by  Webster:  "Proof  against  fire;  Incom- 
bustible." The  case  of  Biekof  v.  MarrtO, 
103  N.  Y.  454,  65  Am.  Rep.  824,  was  an 
action  against  a  warehouseman  to  recover  for 
goods  destroyed  by  fire  iu  a  wareliouse  rep- 
resented to  have  a  fire-proof  exterior.  It 
appeared  that  the  window  frames  and  sasb 
were  wooden,  and  tbat  there  were  no  outside 
shutters,  and  It  was  held  tbat  the  butlding^ 
could  not  be  deemed  fire-  proof.  In  the  course 
of  the  opinion  it  is  said :  "  Here  the  allega- 
tion In  that  the  exterior  of  the  building  la 
fire-proof.  It  necessarily  refers  to  the  qual- 
ity of  the  material  out  of  which  It  is  cod- 
Btructed,  or  which  forms  its  exposed  surface. 
To  say  of  any  article  it  is  fire-proof  conveya 
no  other  Idea  than  that  the  material  out  of 
which  It  Is  formed  is  incombustible."  la 
the  case  of  KnoxvilU  F.  Int.  Go.  v.  Bird,  4 
Tex.  CIr.  App.  83,  in  an  action  on  a  fire 
insurance  policy  which  stipulated  "that  the 
assured  would  keep  his  books  in  a  fire-proof 
safe,  and  that  in  cose  of  loss  he  would  pro- 
duce the  books,  and  on  failure  to  so  produce 
them  the  policy  would  become  void.  The 
books  were  in  good  faith  kept  in  a  safe  of 
the  kind  generally  knowu  and  reputed  aa 
fire-proof,  mit  wliicli  failed  to  preserve  them 
from  destruction  by  fire.  Held,  tliat  the  in- 
sured had  not  warranted  the  safe  to  preserve 
the  books,  and  tiiat  he  complied  with  the 
condition." 

It  Is  not  claimed  in  tliis  case  tbat  the  safe 
itself  waa  constructed  of  combustible  mater- 
ials, nor  that  it  was  burned,  or  even  greatly- 
damaged  by  fire.  The  plaintiffs  seek  to  re- 
cover solely  for  damages  resulting  from  the 
burning  of  articles  deposited  In  the  safe. 
There  was  no  contract  or  representation  with 
reference  to  the  degree  of  beat,  or  the  length 
of  time  when  expend  to  afire,  against  whTcJt 
the  safe  would  afford  protection.  Safes  de- 
nominated as  "fire-proof"  are  made  of  var- 
ious sizes,  capacities,  and  styles.  If  the 
outside  be  made  of  iron,  while  that  metal 
is  commonly  regarded  as  incombustible,  be- 
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CKoae  it  wtU  not  bum,  yet  It  It  not  Inde- 1 
■tntctible  by  fire.  It  la  a  matter  ot  oominon 
knowledge  that  Irao  will  melt  when  sub- 
Jeci«d  to  a  aufflcient  degree  of  heat  To  im- 
ply a  warranty  that  the  safe  would  protect 
itB  cDDtenta  against  any  given  exposure  to 
flre,  we  think,  would  be  to  imply  a  warranty 
of  quality,  and  that  altogether  iodeflnite  in 
its  terms,  and  imposing  a  liability  which 
might  be  immeoaely  disproportionate  to  the 
aum  nceived.   Tlw  recorery  in  thia  case  was 


for  more  than  three  times  the  price  of  the- 
safe.  We  are  of  the  opinlcm  that  it  was  In- 
cumbent on  the  plaintutB  to  Inspect  the  safe, 
when  tbey  received  It,  for  the  purpose  of 
ascertaining  whether  It  was  of  the  kind  speoi> 
fled  in  the  order;  that,  if  it  was  so,  no  war- 
ranty of  quality  was  Implied,  and  no  re> 
oovery  can  be  had  for  the  destruction  of  ita- 
eontents. 
TJujudffmetU  is  rvMTMdL 


ICABSAOHUSETTS  8UPKEME  JUDICIAL  COURT. 


Fanny  E.  EHBKT 

«. 

Horace  H.  BCRBANK,  En.,  etc,  of  Eliza 
A.  Rum^. 


.Mass.. 


An  meml  contnet  to  aake  »  will  altboagh 
vmlld  ia  the  state  wbere  It  Is  made  cannot  be  eo- 
forced  In  Ifaanohnsetts  aaalnst  IgbaUtantaof 
tbat  state  slnoe  ao  aeilon  muat  be  controlled  bj 
tbe  pullcj  ot  Stat.  U8B,  obap.  8ZS,  wblota  leaulree 
•neb  agreements  to  be  In  wrlUng; 

(Marob  9, 1806.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Superior  Court  for  Middlesex  County 
made  during  the  trial  of  ao  action  brought  to 
enforce  an  agreement  alleged  to  have  been 
made  by  defeodant's  testatrix  to  leave  certain 
woperty  to  plaintiff  at  her  death  which  resulted 
In  a  dismissal  of  the  action.  OeerTvleti. 
The  facU  arc  stated  In  the  opinion. 
Mr.  Elialut  Greenltood  for  plalotlff. 
Mmr$.  iohn  D.  Lonff,  Henvy  C.  Mul- 
Umn.  and  A.  E«  Burr*  for  defendant: 

Where  a  contract  Is  made  in  one  place  but  is 
to  be  executed  in  another,  H  is  to  be  governed 
by  the  laws  of  the  place  of  performaDce. 

PnHtis$  T.  Savage,  13  Hnsa.  20;  Penobteoi  A 
K.  R.  Oo.  V.  Bartlett,  13  Gray,  344,  71  Am. 
Dec.  753;  Carnegie  v.  Morriton,  %  Met.  881; 
Patofit  V.  Lpneh,  8  Mass.  77;  Dolan  r.  Qreen, 
110  Mass.       FaniiingY.  Votmequa,  17  Johns. 

8  Am.  Dec.  442;  Cox  v.  United  8tate$,  31 
n.  8.  6  Pet.  203,  8  L.  ed.  870;  BobiTiaon  v. 
Btand,  2  Burr.  1077;  Andrewt  v.  Pond,  88  U. 
S.  18  Pet.  65, 10  L.  ed.  %UHibemia  Nat.  Bank 
V.  Ueombe,  64  N.  T.  807.  S8  Am.  Rep.  018; 
Upde  V.  Ooodnaw,  8  N.  Y.  267;  Wdverly  Nat. 
hatik  V.  SaU.  150  Pa.  466;  Thayer  v.  BllioU, 
16  N.  B.  104:  Stoiy,  Confl.  L.  g  880:  Biabop, 
Cont  $1 1871 :  Pataons,  Coot.  8th  ed.  687;  Clark, 
Com.  (1894)  507. 

The  contract  was  Invalid  under  the  laws  of 
MaDsachusetla 
Acta  1888,  cbap.  873. 

Even  assuming  tbat  this  was  a  Maine  con- 
tract, and  also  assuming  that  It  was  valid  nn* 
der  Ibe  Maine  laws,  yet  It  would  be  unenforce- 
able in  this  stale. 


Mon.-For  validly  of  oootraeta  to  pay  mooer 
ar  aAve  properly  attertbe  deaita  of  the  promlanr, 
kielodtaiff  ajTreements  to  made  bequests  or  devtses, 
see  noU  to  Krell  v.  Codman  (Maw.)  H  L.  tt.  A.  SM). 

Ai  to  ooDfllot  of  laws  to  respect  to  devolution  of 
property,  eee  note  to  Har?er  v.  Oieat  Nortbern 
B.  Co.  rUinoj  17  Ii.  B.  A.  8k 
M  L.  a  A. 


Whart.  Confl.  L.  §  690;  Leroux  v.  Brown,  1> 
C.  B.  801;  Pritehard  v.  Norton,  106  U.  8. 184» 
37  L.  ed.  107;  Hoadtey  v.  Northern  Tranap.  Oo, 
115  Mass.  804,  15  Am.  Rep.  106. 

Under  the  statute  of  frauds  auch  a  promisfr 
to  leave  all  one's  property  by  will  Is  not  bind- 
ing unless  in  wrlline. 

Qould  V.  Man^fidd,  108  Mass.  400,  4  Am. 
Rep.  678;  Wellington  v.  Apt/iorp,  14fi  Mass.  78, 

The  contract  with  regard  to  the  perwoal 
property  is  not  divisible  from  the  one  wita  re- 
gard to  the  real  estate. 

Govtd  V.  llan^d,  108  Mass.  408.  4  Am. 
Rep.  575;  Bugdeo,  Vendors,  8th  Am.  ed. 
180. 

An  oral  contract  to  execute  and  deUver  a. 
deed  of  real  properliy  la  within  the  statute  of 

frauds. 

Brackett  v.  Brewer,  71  ULt.  478;  Laiorene^ 

V.  ChoM,  54  Me.  196. 

No  permanent  interest  In  real  estate  can  bo- 
acquired  by  a  parol  agreement. 

Pitman  v.  POer,  88  Me.  287;  JelliMn  v. 
Jordan,  68  Me.  878;  Plummer  v.  Bvcknam,  55- 
Me.  105;  PatUraon  v.  Ounningham,  13  Me. 
606. 

Holme*,  J.,  delivered  the  opinion  of  the 

court : 

This  is  an  action  on  an  oral  agreement,  al- 
leged to  have  been  made  in  Maine  in  18d& 
by  the  defendant's  testatrix,  Mrs.  Rumery, 
to  the  effect  that  if  the  plaintiff  would  leavo 
Maine,  and  teke  care  of  Mrs.  Rumery,  tbo 
latter  would  leave  the  plaintiff  all  her  prop- 
erty at  her  death,  and  also  would  put  $4,  Ow 
int«  a  house,  which  the  plaintiff  should  have. 

At  the  trial  evidence  was  Introduced  tend- 
ing to  prove  the  agreement  as  alleged.  The 
presiding  justice  ruled  that  the  action  could 
not  be  maintained,  and  the  case  is  here  on 
exceptions.  As  we  are  of  opinion  that  tbo 
ruling  must  be  aoatalned,  under  Stat.  1888, 
ohap.  872,  requiring  agreemente  to  make 
wills  to  be  in  writing,  a  fuller  statement  of 
the  facte  is  not  needful. 

There  is  no  doubt  of  the  general  princlplea 
to  be  applied.  A  oontrM^  valid  where  it  is 
made  la  valid  everywhere,  but  It  ia  not  nec- 
essarily enforceable  everywhere.  It  may  be 
contrary  to  the  policy  of  the  law  of  the  forum. 
Van  Bexmsdyk  v.  Kane,  1  Gall.  871,  87-').  Fed. 
Cas.  No.  16,871;  Ofvenwood  V.  Curtit,  6  Muss. 
858.  4  Am.  Dec.  145;  Fant  v.  MiUer,  17 
Gratt.  47,  63.  Or  again.  If  the  law  of  tbo 
foruni  requires  a  certain  mode  of  proof,  tbo 
contract,  although  valid,  cannot  be  enforced 
In  that  jurisdiction  without  the  proof  m- 
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quired  there.  This  is  u  true  between  the 
«utes  of  this  Union  bs  it  Ib  betwoBD  H«aM- 
cliusetta  and  Eogland.  Soadl^  t.  Northern 
Trnntp.  Co  U6  Maas.  804,  806,  IB  Am.  Rep. 
106  ;  PHtehard  Norton,  106  U.  S.  134,  134, 
27  L.  ed.  104.  107;  Doumer  Ohet^ough, 
S6  CoDD.  89,  4  Am.  Rep.  29  ;  KUman  r.  Col- 
Una,  9  Bush,  460;  Pant  t.  MiUer.  17  Qratt. 
47:  Bant  7.  Jona.  IS  R.  [.  S66,  S66.  84 
Am.  Hep.  635 ;  Tate*  r.  Themmm,  8  Clark 
&  F.  544,  586,  687;  Bain  v.  Whitehaven  <6 
F.  Junction  R.  Oo.  8  H.  L.  Oai.  1. 19 ;  Leroum 
T.  Brown,  13  C.  B.  801. 

When  the  law  involTed  is  a  statute,  It  is 
a  questioD  of  construction  whether  the  law 
is  addressed  to  the  necessary  constituent  ele- 
menta  or  legality  of  the  contract  on  the  one 
band,  or  to  tlie  evidence  liy  which  it  shall 
be  proved  on  the  other.  In  the  former  case, 
the  law  affects  contracts  made  within  the  Ju- 
risdiction  wherever  sued,  and  may  affect  only 
tliem  (DietD  v.  Smith.  59  Me.  393) ;  in  the 
latter,  it  applies  to  all  suits  within  the  ju- 
risdiction, wherever  the  contracts  sued  upon 
were  made,  and  again  may  have  no  otner 
effect  It  is  jK»8ible,  however,  that  a  stat- 
ute should  anect  both  validity  and  remedy 
by  express  words,  and,  this  being  so,  it  is 
posBible  tliat  words  which  in  terms  speak 
ODly  of  one  should  carry  with  them  an  im- 

filication  also  as  to  tha  other.  For  instance, 
n  a  well-known  English  case  Haule,  J., 
said :  "The  fourth  section  of  the  statute  of 
frauds  entirely  applies  to  prooednre and 
on  this  ground  it  was  held  tliat  an  action 
could  not  be  maintained  upon  an  oral  con- 
tract made  in  France.  But  he  went  on:  "It 
may  be  that  the  words  used,  operating  on 
rantracts  made  in  England,  render  them 
void."  Leroux  v.  Brown,  13  C.  B.  801,  805. 
837.  We  cite  the  language,  not  for  its  par- 
ticular application,  but  as  a  recognition  of 
the  possibility  which  we  assert. 

The  words  of  the  statute  before  us  seem  in 
the  first  place,  and  moat  plainly,  to  deal  with 
the  validity  and  form  of  the  contract.  "No 
agreement  .  .  .  shall  be  binding,  un- 
less such  agreement  is  la  writing."  If  taken 
literally,  they  are  not  satisfied  ny  a  written 
memorandum  of  the  contract;  tne  contract 
Itself  must  be  made  in  writing.  They  are 
limited,  too,  to  agreements  made  after  the 

Eassafre  of  the  actr— a  limitation  which  per- 
aps  would  be  more  likely  to  be  inserted  in 
•  law  concerning  the  form  of  a  contract  than 
In  one  which  only  changed  a  rule  of  evidence. 
But  we  are  of  oninion  that  the  statute  ought 
not  to  be  limited  to  its  operation  on  the  form 
of  contracts  made  in  this  state.  The  gen- 
erality of  the  words  alone,  "no  agreement," 
Is  not  conclusive.  But  the  statute  evi- 
dently embodies  a  fundamental  policy.  The 
ground,  of  course,  is  the  prevention  of  fraud 
and  perjury,  which  are  deemed  likely  to  be 
practiced  without  this  safeguard.  The  nat- 
ure of  the  contract  is  such  that  it  naturally 
would  be  performed  or  sued  upon  at  the  dom- 
icil  of  the  promisor.  If  the  policy  of  Massa- 
chusetts makes  void  an  oral  contract  of  this 
sort  made  within  the  state,  the  same  policy 
forbids  that  Massacbusetts  testators  should  be 
sued  here  upon  such  contract  without  written 
«Ttdenoe,  wherever  It  Is  made. 
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If  we  are  right  In  onr  understanding  of  tb* 
policy  established  1^  the  I^liUture,  it  in 
our  doty  to  cany  It  oat  so  far  as  we  can  do 
so  without  coming  into  conflict  with  para- 
mount principles.  "If  oral  evidence  wen 
offered  which  the  lemfori  excluded,  such  ex- 
clusion, being  founded  on  the  desire  of  pre- 
venting perjury,  might  claim  to  override  aoj 
contrary  rule  of  the  lu  leti  eontratiue,  not 
only  on  the  ground  of  Its  being  a  questicm 
of  procedure,  but  also  because  <h  that  reser- 
vation in  favor  of  any  strin^nt  domestic 

fiollcy,  which  controls  all  maxims  of  privatA 
Dternational  law."  Westlake,  Private  Id- 
ternational  Law,  8d  ed.  g  308;  Whart.  Confl. 
L.  3d  ed.  g  766. 

In  onr  view,  the  statute,  whatever  It  ex- 
presses. Implies  a  rule  of  procedure  broad 
enough  to  cover  this  case.  It  is  not  neces- 
sary to  decidtt  exactly  how  broad  the  rule 
may  be, — whether,  for  instance.  If,  by  some 
uuiisual  chance,  a  suit  should  happen  to  be 
brought  here  against  an  ancillary  adminis- 
trator upon  a  contract  mode  in  another  state 
by  one  of  its  inhabitants,  the  contract  would 
have  to  be  in  writing.  Tlie  rule  extends,  at 
least,  to  contracts  by  Massachusetts  testators. 
It  might  be  possible  to  treat  the  words, 
"signed  by  the  party  whose  executor  or  ad- 
ministrator is  sought  to  be  charged,  **  as  mean- 
ing, ''signed  by  the  party  whose  executtv 
or  administrator  Is  soaght  to  be  charged  in 
Massachusetts.**  and  to  constnie  the  whole 
statute  as  directed  only  to  procedure.  Com- 
pare Fata  T.  MiUer,  17  Oratt.  47,  73,  et  teq.; 
Denny  v.  Williame,  S  Allen,  I.  8,  9.  Upon 
this  question,  also,  we  express  no  opinion. 
All  that  we  decide  is  that  the  statute  does 
apply  to  a  case  like  the  preseut 

The  law  of  the  testator's  domicil  is  the 
law  of  the  will.  A  contract  to  make  a  will 
means  an  effectual  will,  and  therefore  a  will 
good  by  the  law  of  the  domicil.  In  a  sense 
the  place  of  performance,  as  well  as  the  foruna 
for  a  suit  in  case  of  breach.  Is  the  domicil. 
We  do  not  draw  the  conclusion  that,  there- 
fore, the  validity  of  all  such  contracts, 
wherever  sued  on,  must  depend  <m  the  law 
of  the  domicil.  Tbat  would  leave  many  such 
contracts  In  a  state  of  indeterminate  validity 
until  the  testator's  death,  as  he  may  change 
his  domicil  so  long  as  he  can  travel.  But 
the  consideration  shows  that  the  linal  domi- 
cil is  more  concerned  In  the  policy  to  be  in- 
sisted on  than  any  other  jurisdiction,  and 
justifies  it  in  framing  its  mles  acoordtnglj. 
There  would  be  no  question  to  be  argued  if 
the  law  were  in  terms  a  rule  of  evidence.  It 
is  equally  open  for  a  state  to  declare,  upon 
the  same  considerations  which  dictate  a  rule 
of  evidence,  that  a  contract  must  have  cer- 
tain form,  if  it  is  to  I>e  enforced  against  its 
inhabitants  In  its  courts.  Jjegislationof  this 
kind,  for  contracts  whidi  thus  necessarily 
reach  into  the  Jurisdiction  In  their  operation, 
hardly  goes  as  far  as  statutes  dealing  with 
substantive  liability,  which  have  been  up- 
held. Com.  T.  Macioon,  101  Mass.  1,  100  Am. 
Dec.  89. 

If  the  statute  applies,  the  fact  that  the 
plaintiff  has  furnished  the  stipulated  con- 
sideration will  not  prevent  its  appllc^lon. 

Exo^ione  overruled. 
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NOBTH  CABOLINA 

STATE  of  North  Carolina 
«. 

WiUtftm  HALL  et  at..  ApptM. 
<U4K.C.S0IU 

Then  Is  BO  Jnriadlctlon  la  XTorth  Cmro> 

Hub  of  tbe  crime  committed  \>j  penona  who, 
wbile  staDdliiK  in  tbat  state,  Bboot  acroM  the 
Mteboondaiy  and  kill  a  peiaon  InTeDoeoBee. 

(April  M,  im.) 

APPEAL  \rj  defeodaots  from  a  judgmeot  of 
tbe  Saperior  Court  for  Cherokee  County 
cODvictiDg  them  of  murder.  Bever»ed. 
Tbe  facte  are  stated  in  the  opiotoD. 
Mr.  6.  S.  FarMuoB  for  appellaDta, 
Mr.  Fraak  I.  OsboTM*  Attjf-Qen.^  for 
tbeSUte. 

Shepherd,  C%.      delivered  tbe  opinion 

of  the  court : 

There  was  teatimoay  tcndiUK  to  show  tbat 
the  deceaaed  was  wounded  una  died  In  the 
state  of  Tennessee,  and  that  the  fatal  wounds 
were  inflicted  by  the  prisoners  by  shooting 
at  ttte  deceased  wbile  they  were  standing 
within  the  boundaries  of  tbe  state  <A  North 
Carolina.  The  prisoners  hare  been  convicted 
of  murder,  and  the  question  preseuted  is 
whetbfT  tliey  committed  that  offense  within 
the  jurisdiction  of  this  state. 


No™.— LoeaJttf  0/ crime  eominttted  by  Aooting  or 
^rOtfng  atron  itaU  boundary. 

L  What  tonMUuta  Vie  off etiM. 
IL  Thr  quettion  loealVLti. 
IIL  SbUutorv  t>roDMoTi«  regonHfiff. 
IT.  CofKttiuttonaltiv  0/ tticA  i^utea. 

Tbe  subject  of  tbe  not«  la  conQned  to  tbe  ooMld- 
enttoD  of  this  questloD  lo  tbe  abstract;  wbat  state 
has  JurisdiutiOD  over  a  penoo  who,  wfalle  locaced 
within  tbe  limits  of  one  state,  commits  an  ofteDse 
ebootintr  or  strlldnv  one  atandimr  witblo  tbe 
boundary  of  another  state;  In  ottier  words.  Is  the 
csime  triable  hi  the  courts  of  the  state  where  ttw 
priWDer  stands  at  the  time  he  Ores  the  shot  or 
ctrikcs  the  Mow,  or  have  tbe  ooiirta  of  the  state 
wherrtn  his  victim  ts  located  at  the  time  the  act  Is 
committed  JuriadlotlOD  over  tbe  crimlnaJ?  Where 
!■  the  crime  complete;  k  It  so  In  tbe  Jurisdiction 
where  be  fires  the  shot  or  uplifts  hto  hand  to  atrilce 
the  blow,  or  where  tbe  shot  or  blow  takes  effect 
upon  the  bodj  of  his  victim? 

There  Isa  clear  distlDCtion  twtween  cases  where  a 
wound  is  Inflicted  in  one  Jmrisdlctioo  and  death 
rauues  in  another,  and  oases  where  the  accused  In 
one  state  puts  In  openUlon  a  force  which  takes 
effect  in  anotber. 

The  oases  that  are  atrictly  la  point  are  not  very 
tmoierous  and  are  in  keeplDf  with  tbe  boldlnit 
hi  tbe  principal  case,  such  decWoDS  rivinir  Juris- 
diction where  tbe  shot  takes  effect,  and  not  where 
tbe  guilty  party  stands  at  the  time  he  puts  the 
(oroe  in  motion  that  leads  to  the  perpetration  of 
and  ends  In  the  crime, 

fa]  Statb  V,  Baix  the  prisoner  dlsohanred  tbe 
■bot  Id  Nortli  Oarolfna  and  It  took  effect  tn  Ten- 
oenee.  and  therefore  aooordlnir  to  tbe  earlier  cases 
the  Tennessee  courts  bad  Jurisdiction. 

Tbe  statutory  provisions  Id  some  of  the  states 
will  tw  found  to  cover  the  Question,  provldinir  for 
tbe  trial  of  the  offender  when  (he  act  Is  oon- 
tammated. 

88  L  R.  A. 
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SUPREME  COURT. 

It  is  a  general  principle  of  universal  M- 
oeptatlon  that  one  state  or  sovereignty  can- 
not enforce  Uie  penal  or  criminal  laws  of 
uother,  or  punish  orimea  or  c^enaes  com- 
mitted In  and  against  another  state  or  sot* 
eieignty.  Rurer,  Interstate  Law,  80S;  Story, 
CoDfl.  L  620-628;  T/u  Antelope,  28  U.  S.  10 
Wheat.  66-123,  6  L.  ed.  268-283 ;  State  v. 
Knight,  Taylor  &  0.  (N.  C.)  65;  State  t. 
Bromn,  2  N.  C.  100.  1  Am.  Dec.  54B ;  Statt 
r.  CutauiU,  no  N.  C.  588,  16  L.  K.  A.  180. 
There  may,  by  reaaon  of  a  "statute  or  the 
nature  of  a  particular  caae,"  be  apparent 
ezceptiona  to  the  rale;  aa.  If  "one  person- 
ally out  of  the  country  puts  In  niotioQ  a 
force  which  takes  effect  in  it,  be  Is  answer- 
able where  the  evil  is  done,  though  bis  pres- 
ence was  elsewhere.  So,  where  a  man,  etand- 
ing  beyond  the  outer  Hue  of  a  territory,  by 
discharging  a  ball  over  tbe  line  kills  anoth^ 
within  It;  or  himself,  being  abroad,  circu- 
lates libel  here,  or  in  Hlie  manner  obtaina 
here  goods  by  false  pretenses;  or  docs  any 
other  crime  in  our  own  locality  against  our 
laws, — he  is  punishable,  though  absent,  the 
same  as  if  he  were  present. "  1  Bishop,  Crim. 
L.  109,  110;  £tattT.  OutthaU,  tupra.  These 
cases,  however,  are  but  Instances  of  crimes 
which  are  considered  by  the  law  to  have  been 
committed  within  our  territory,  and  in  no 
wise  conflict  with  the  general  principle  to 
,  which  we  have  referred. 


L  Whal  vnwtMvtt*  (7w  nfferm. 

At  common  law  murder  consists  of  the  stroke 
and  tbe  consequent  death.  Blate  v.  MoOoy  (IMj  • 
Sob.        515, 41  Am.  Dec.  80L 

Until  ae:ith  ensues  there  is  no  felony.  State  V. 
Ayers  (1874)  8  Bazt.  IK;  8  Hale,  P.  C.  487. 

The  ooDCurrence  of  twtb  tbe  stroke  and  tbe  con- 
sequent death  are  neoeasary  for  tbe  oonsummatlon 
of  the  crime,  and  under  tbe  oommoa-law  doctrine 
when  tbey  occur  in  different  parts  Che  olfcnse  Is 
iDoomplete  in  either.  State  v.  HcCoy,  «upm. 

The  crime  of  murder  ooneists  In  tbelnfllctinfrof  a 
fatal  wound  ooupled  with  requisite  contempora> 
neouB  intent  or  deeim,  which  lot^ally  renders  it 
felonious,  tbe  subacqucnt  death  of  the  Injured 
party  belnir  a  result  or  sequence,  rather  Chan  a 
constituent  elemental  part  of  the  crime,  On-en  v. 
State  (1880)  es  Ala.  40,  41  Am.  B«p.  744,— edopilnar 
the  susrereetiDn  of  tbe  court  in  Bex  v.  Hargrava 
0831)  5  Car.  ft  P.  in,  that  the  Riving  of  tbe  blows 
which  caused  tbe  death  constituted  tbe  felony. 

And  IS  said  to  be  committed  when  tbe  fatal  blow 
Is  given.   People  v.  aill  (18561 S  Cat  087. 

If  tbe  act  chanced  In  the  iDdlctment  be  crim- 
inal Id  tbe  state.  It  must  tw  either  by  force  of  some 
statute  or  upon  general  pcinefpteB.  State  v.  Carter 
{VSm  87  N.  J.  L.  m. 

It  has  besD  held  under  Ohio  Bev.  Stat.,  I  87.  that 
It  I3  not  the  place  of  the  death,  but  the  place  where 
the  criminal  act  Is  perpetrated  or  consununated  to 
which  the  Jurisdiction  to  try  tbe  caae  la  fflven. 
BobbiDS  T.  State  (1657)  S  Ubio  St.  ISL 

Yet  a  man  may  be  guilty  of  homtdde  by  shoot- 
ing even  if  be  stand  afar  off,  out  of  sight,  or  in  an- 
otber Jurisdiction.  Com.  v.  Hacloon  (Vm)  101 
Haas.  1, 100  Am.  Deo.  8S;  People  v.  Adams  (i&tfii  3 
Denio,  S07,  45  Am.  Dec  4S8;  Adams  v.  People 
(U4SJ1N.  Y.  118. 

n.  2V  Question  <tf  loeolilih 
The  feneral  dootrlae  Is  that  penal  laws  an  strlo^ 
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Starting,  then,  with  this  fundamental  prin- 
ciple, and  avoldins  a  general  discussion  of 
the  subject  of  extraterritorial  crime,  we  will 
at  once  proceed  to  an  examination  of  the  In- 
tereBtlng  question  which  has  been  lubmitted 
for  our  determination.  It  seems  to  have  been 
a  matter  of  doubt,  in  ancient  times,  whether. 
If  a  blow  were  struck  in  one  county,  and 
death  ensued  in  another,  the  offender  could 
be  prosecuted  in  either,  though,  according 
to  Lord  Hale  (P.  C.  426),  "the  more  com- 
mon opinion  was  that  he  might  be  Indicted 
where  the  stroke  was  given."  This  dlffl- 
cukj,  as  stated  by  Mr.  Starhle,  was  sought 
to  be  avoided  by  the  legal  device  "  of  carry- 
ing the  dead  body  back  into  the  county  where 
the  blow  was  struck;  and  the  jury  might 
there,"  he  adds,  "inquire  both  of  the  stroke 
and  death. "  1  Starkie.  Crim.  PI.  2d  ed.  804 ; 
1  Hawk.  P.  O.  18;  1  East,  P.  0.  861.  But 
to  lemove  all  doubts  In  respect  to  a  matter 
of  such  grave  Importance,  it  was  enacted  by 
the  Statute  2  &  8  Edw,  VL  that  the  mur- 
derer might  be  tried  in  the  county  where  the 
death  occurred.  This  statute,  either  as  a 
part  of  the  common  law  or  by  re-enactment, 
IS  in  force  in  many  of  the  states  of  the  Un- 
ion, and,  as  applicable  to  counties  within 
the  same  state,  its  validity  has  never  been 
questioned.  See  Acts  1891,  chap.  68,  and 
also  Code  Tenn.  g  S801.  But,  where  its 
provisions  have  been  extended  so  as  to  affect 
the  jurisdiction  of  the  different  states.  Its 
coostituiionality  has  been  vigorously  as- 
sailed. Such  legislation,  however,  has  been 
very  generally,  if  not,  indeed,  anlfonnly, 


^  local  and  affect  notblnff  more  than  tbey  otin 
reacli.  Bcovllle  v.  Canfleld  (1617)  14  Johns.  SI8.  7 
Am.  Dea  497;  FoUtoU  V.  Ogden  (ITW)  1  H.  Bl.  185. 
Oowp.  mi  DloksoD  V.  DlbksOD  {Vm  1  Yerff.  110,  » 
Am.  Dec  M:  Soffolk  Bank  v.  Kidder  (1840)  12  Vt. 
M,  86  Am.  Deo.  854;  Stewart  v.  Jenup  (1876)  61  Ind. 
418. 19  Am.  Rep.  780. 

BntamoDff  the  exceptions  to  this  general  rule 
are  the  cases  wtaere  one  belnir  at  the  time  tn  another 
state  or  oountrr  does  a  nfmloal  act  wblefa  takes  ef- 
fect Id  another  afaite  an,  Inter  oUo,  where  one,  oon- 
trary  to  the  laws  of  the  state,  or  from  a  staadpolot 
beyond  the  line  of  the  state,  fires  a  gun  or  sets  In 
flootlon  any  f oroe  that  fnfllots  an  injury  within  the 
Mate  for  wblehaorlmlnal  indictment  win  lie.  State 
V.  Cntriiall  (1692)  17  L.  Et.  A.  180, 110  N.  &  B8S,  541. 

Baota  state  may  protect  ber  own  dttEODB  Id  the 
enjoyment  of  life,  liberty,  and  property,  by  detOT- 
mlnlng  what  aots  wttUn  her  own  Ifmtts  sball  be 
deemed  ortmlual,  and  by  punlshtng  tbe  oommisslon 
of  those  acts,  the  rlgbt  of  punishment  extending 
not  only  to  persons  who  oommft  lafraatlona  of  the 
erimlnal  law  actually  wlthlo  tbe  state,  but  also  to 
all  penona  who  cause  such  infraotlons  sa  are.  In 
ocutemplatlon  of  lav,  within  tbe  state.  Johns  v* 
Btate  {1862}  U  Ind.  421, 81  Am.  Deo.  408. 

Tbe  general  proposition  that  no  man  Is  to  suffer 
criminally  for  what  he  does  oat  of  the  territorial 
Utnlta  of  the  oountry.  If  appUed  to  a  case  where 
tbe  act  Is  completed  out  of  tbe  country,  la  correct, 
but  It  Is  the  highest  Injustice  that  a  man  should  be 
protected  in  doing  a  criminal  act  bere  because  he 
is  pezBonally  out  of  tbe  state,  bis  aot  being  here 
sUbough  be  is  not.  A  man  standing  without  tbe 
outer  line  of  one  state  and  dlsohargiog  a  ball  ovtt 
tbe  line  and  killlnfr  another  has  been  held  punish- 
able for  the  crime  even  though  a  felony.  State  t. 
Onidy  (18671 34  Conn.  118. 

For  lo  such  cases  tf  the  JurMlotlon  of  the  courts 
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sustained.  Simpson  v.  State,  4  Humph.  461 ; 
Oreen  v.  State.  66  Ala.  40,  41  Am.  Rep.  744 ; 
Gim.  V.  MaOoon,  101  Mass.  1.  100  Am.  Dec. 
89;  Tilery.  Peepla,  8 Hich.  826;  Ihmmaker 
T.  Siatt,  IS  Ho.  468,  61  Am.  Dec  178 ;  P»- 
ple  V.  Burke,  11  Wend.  129 ;  ffunter  v.  J^ate. 
40  N.  J.  L.  495.  Statutes  of  this  character 
"are  founded  upon  the  general  power  of  tho 
legislature,  except  so  far  as  restrained  by 
the  constitution  of  the  comnonwealih  and 
the  United  States,  to  declare  any  willful  or 
oegligent  act  which  causei  an  injury  to  per- 
son or  property  within  its  territory  to  be  » 
crime. "  Eerr,  Homicide,  47.  See  also,  re- 
marks of  Justice  Bradley  in  the  habeas  corpus 
proceedings  of  Guiteau,  reported  in  the  notea 
to  tbe  case  of  United  Slates  v.  Quiteav,  47 
Am.  Rep.  247.  1  Mackey,  498. 

In  many  of  the  states  there  are  also  statute* 
substantially  providing  that  where  Uie  death 
occurs  outside  of  one  state,  by  reason  of  » 
stroke  given  lo  another,  the  latter  state  may 
have  jurisdiction.  Seeour  Act,  Code,  1197. 
The  validity  of  these  statutes  seems  to  be 
undisputed ;  and  indeed  it  has  been  held  in 
many  jurisdictions  that  such  legislation  ia 
but  In  afflrmance  of  the  common  law.  Thia 
view  Is  taken  by  the  sapreme  court  of  the 
District  of  Columbia  in  Ouiteau's  Case, 
supra,  in  which  the  authorities  are  collected, 
and  their  principle  stated,  with  much  force, 
by  Justice  James.  It  is  manifest  that  stat- 
utes of  this  nature  are  only  applicuble  to 
eases  where  tbe  stroke  and  the  death  occur 
in  different  jurisdictions;  and  it  is  equally 
dear  that,  where  the  stroke  and  the  death 


over  bis  person  depend  upon  bis  voluntary  appeal^ 
ance  before  the  tribunal, or  withlo  their  territorial 
limits,  tbe  orlmioal  la  most  instauoes  would  dotd*- 
lesB  go  unpunished.  State  v.  Cbapln  {18ES)  IT  Arte 
hO,  «  Am.  Dec.  4IIB. 

So  tbe  principle  that  a  crime  committed  In  a  for^ 
elgn  oountry  and  in  violation  of  the  laws  thereof, 
cannot,  by  mere  l^rfelatlve  floHon  or  construction, 
be  oonsUtuted  an  offense  In  another  oonnttr.  doe* 
not  apply  to  a  case  where  a  crime  Is  perpetrated 
partly  in  one  state  or  oountry,  and  partly  In  an- 
other, where  tbe  aot  done  In  tbe  oountry  taking 
Jmisdiotlon  amounts  to  a  substantial  wrong  and 
not  mevdy  to  an  Ineldent  IQmeof  whtoh  of  llsetf 
might  be  Innocent.  Oreen  v.  State  <U80)  66  Ala.  It, 
11  Am.  Rep.  744. 

The  principle  of  the  oommon  law  qui /ae(t  per 
oltum /'actf  per  M  Is  of  nnlversat  application  bott 
In  criminal  and  civil  esse*,  and  be  who  does  an  act 
by  Ills  agent  Is  ooostdered  as  if  he  had  done  tt  la 
bis  own  proper  peiton.  Barkbamsted  v.  Parsons 
(1819)  8  Conn.  1. 

Thmfore,  wbere  one  puts  in  f oroe  an  agency  for 
tbe  oomraisilon  of  crime,  he,  in  legal  oontempl»> 
Uon,  accompanfes  the  same  to  tbe  point  wbere  tt 
beoomee  effeotuaL  Simpson  v.  State  (18B3J  SS 1^  B. 
A.  248, 92  (H.  41. 

Persona  goll^  of  sooh  aots  are  liable  to  Indtct- 
menta  and  putdshtnent  when  they  venture  volon- 
tarUy  within  the  territorial  boun^  of  the  offended 
sovereignty,  or  when  under  tbe  pvovislons  of  ex- 
tradition laws,  or  the  terms  of  treaties,  they  are 
allowed  to  be  brought  into  Ita  limits  to  answer  suob 
obargea.  State  v.  OntehaU  (189D  MI..  B.  A.m  U» 
N.CB88,  (ML 

In  State  v.  Cbapln  aSU)  17  Ark.  581.  flS  Am.  Deo. 
452,  it  Is  said  It  a  man  standing  without  our  boun- 
dary line  In  Texas,  were,  by  firing  a  gun  or  pro- 
pelling any  otber  Implement  of  death,  to  UU  a 
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occur  In  the  same  state,  tho  offense  of  mur- 
der St  oommoD  law  is  there  complete,  and 
the  courts  of  that  state  can  alone  try  the  of- 
fender  for  that  specific  common-law  crime." 

The  turning  point,  therefore,  in  this  case, 
is  whether  the  stroke  was,  in  legal  contem- 
plation, Kiven  in  Tennessee,  the  alleored 
place  of  the  death ;  and  apon  this  question 
the  authorities  all  seem  to  point  in  one  di- 
rection. Id  the  early  case  of  King  t.  GoomAet, 
1  Leach,  C.  G.  4th  ed.  888,  it  was  held  that 
**  if  a  loaded  pistol  be  fired  from  the  land  at 
*  distance  of  100  rards  from  the  sea,  and  a 
man  is  maliciously  killed  in  the  water  100 
yards  from  the  shore,  the  offender  shall  be 
tried  by  the  admiralty  jnrlsdictfon,  for  the 
offense  Is  committed  where  the  death  hap- 
pened, and  not  at  the  place  whence  the  cause 
of  the  death  proceeds. "  See  also,  1  East,  P. 
C.  867,  and  1  Chltty,  Crim.  L.  154.  In  the 
case  of  United  StaUt  Davis,  2  Sumn.  482, 
Fed.  Gas.  No.  14,982,  a  gun  was  fired  from 
an  American  ship  lying  In  the  harbor  of 
Ralatea,  one  of  the  Society  Isles,  and  a  for- 
«igD  goremment,  by  whiuh  a  person  on  board 
a  schooner  belonging  to  the  natives,  and  Ir- 
ing  in  the  same  harbor,  was  killed.  Mr. 
Jnatiee  Story,  In  the  course  of  his  opinion, 
«aid:  "What  we  found  ourselves  upon  in 
this  case  la  that  the  offense,  if  any,  was  com- 
mitted on  board  of  a  foreign  schooner  belong- 
ing to  inhabitants  of  the  Society  Islands, 
and  of  course  under  the  territorial  goTem- 
ment  of  the  Society  islands,  with  which 
tindgom  we  have  trade  and  friendly  inter- 
oourse,  and  which  our  govemmeut  may  be 


•on  la  Axknsss,  he  woaM  be  ruWr  of  murder 
here,  and  answerable  to  our  laws,  because  tbe 
<Tlme  Is  retarded  as  belner  committed  irhere  the 
ebot,  or otber  Implement  propelled,  takes  effect. 

For  a  ibot  fired  to  <Hie  state  taldiv  operation  fat 
anotber,  tbe  pilsciiier  is  properlj  tried  and  con- 
Tlcted  In  tbe  latterstate.  People  Adams  (IMA  S 
Denlo.  ISO,  46  Am.  Dec.  «8. 

Where  ■  person  iMdns  wltUn  one  Jurisdiction 
OMUolonBlr  llrca  a  stiot  wbleh  fc^lls  a  man  In  ao- 
ottaer  JnrMMtlon.  It  Is  murder  In  the  latter  Jurla- 
diethm.  tbe  Uleinil  act  bebw  there  consummated. 
State  r.  Wyokoff  (1884)  81 N.  J.  L.  06. 

Tbe  qoestloD  whether  the  sword,  the  ball,  or  any 
«tber  mi«lle  pMses  over  tbe  bonndaiy  in  tbe  act 
orstilklnff.behvamatlier  of  do  oonseqiunoe,  tbe 
ecdewtwre  It  strUns,  ss  muohwbere  tbe  party 
wbo  strikes  stands  out  of  the  state,  as  where  be 
■tandstalt.  Bute t.  Carter  0869)  S7  N.  J^L.  W. 

The  criminal  act  beinr  tbe  Impioi^ns  of  tbe 
wrapoD.  whatever  ttmajbe,onthe  person  of  the 
inrtjr  fnjarcd.  and  tbat  must  necessaif ly  be  where 
tbe  imploRemrat  happens.  IMd. 

All  the  cases  turned  upon  the  t]uestk)n  wliere  tbe 
•et  was  done.  The  petenn  who  does  It  may,  when 
be  does  tt,  be  wUhtn  or  wltboDt  the  Jurladiotton,  as 
br  Aoottav  or  sanding  a  totteracTOMa  Iwrder;  but 
tbe  aet  Is  not  the  le«  done  wlfUn  tbejorlsdlctdon 
tieaaiMB  tlM  peiWRi  wbo  does  It  stands  without. 
Ufd. 

noaonal  preaenes  at  the  plaee  where  0ie  crime  is 
perpetrated  Is  not  tndtopansable  to  makeonea  prin- 
cipal offender  In  Its  commission;  thus  where  a  ffun 
Is  fired  from  tbe  bod  sad  klUs  a  man  at  sea,  the 
offense  must  be  tried  by  the  admiralty,  and  not  by 
tbe  connon-law  oooita;  the  crime  betn^  commit- 
ted wliere  death  oocun  and  uot  at  tbe  plaoe  from 
wbeoce  tbe  eaoaa  (tf  death  proeeeda.  Fao^  t. 
Adaias,  wttpn, 
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presume'd  (since  we  have  a  eoiisnl  there)  to 
recognize  as  entitled  to  the  rights  and  sover- 
eignty of  an  independent  nation,  and  of 
course  entitled  to  try  offenses  committed 
within  its  territorial  jurisdiction.  I  say 
the  offense  was  committed  on  board  of  tbe 
schooner;  for,  although  the  gun  was  fired 
from  the  ship  Rose,  the  shot  took  effect,  and 
the  death  happened,  on  board  of  the  sdiooner, 
and  the  act  was.  In  contemplation  of  law, 
done  whore  the  shot  took  effect. 
We  lay  no  stress  on  the  fact  that  the  deceased 
was  a  foreigner.  Our  judgment  would  be 
the  same  if  he  had  been  an  American  citi- 
zen.** In  Simpaon  t.  ^ate,  B3  Qa.  41.  22  L. 
R.  A.  248,  tt  was  held  by  the  supreme  court 
of  Georgia  that  one  who,  In  the  state  of  South 
Carolina,  aims  and  fires  a  pistol  at  another 
who,  at  the  time,  is  in  the  state  of  Georgia, 
is  guilty  of  the  offense  of  "shooting  at  an- 
otber," although  the  ball  did  not  take  effect^ 
but  struck  tiie  water  in  the  latter  state.  The 
court  said :  "Of  course,  the  presence  of  the 
accused  within  this  state  Is  essential  to  make 
his  act  one  which  la  done  in  this  state.  But 
the  presence  need  not  be  actual ;  it  may  be 
constructive.  The  well-established  theory 
of  the  law  is  that,  where  one  puts  in  force 
an  agency  for  the  commission  of  crime,  he, 
in  legal  contemplation,  accompanies  the  same 
to  the  point  where  it  becomes  effectual. 
.  .  .  So,  if  a  man  in  the  state  of  Sou^ 
Carolina  criminally  fires  a  ball  into  the  state 
of  Georgia,  the  law  regards  bim  as  accom- 

ganyiuK  the  ball,  and  as  being  represented 
y  It  up  to  the  point  where  it  strikes.  If 


Where  the  orme  Is  oommltted  by  an  aberat  per^ 
son.  tbrongta  tbe  means  of  a  merely  material  agency 
or  by  an  Innocent  sentient  agent,  the  offender  fs 
puDlshable  where  the  act  is  done,  the  law  Implyloff 
aoonstructlvepreseDoe  from  the  neoesslty  of  the 
case;  otherwise tbe'anomaly  would erMoCaorime 
but  no  responsible  crlntDal.  State  v.  Wyokoff, 
•ttprn. 

The  doctrine  of  oonatroottve  presence  amounts 
to  this  tbat  the  crime  shall  be  regarded  as  commit* 
ted  where  the  Injurious  act  Is  done,  the  wounding 
must  be  done  where  thne  isa  person  wounded,  and 
the  crlmloal  act  Is  tbe  f oroe  against  his  person, 
tbat  la  the  Immediate  act  of  the  aaaallaDt,  whetber 
be  strikes  with  a  sword  or  shoots  a  ffun;  and  be 
may  very  reaaonably  be  bald  present  iriiere  Ids 
forcible  act  beocnnes  operative^  Slmpaon  t.  ttata 
(1803)  2S  L.  B.  A.  US,  08  Ga.  IIM. 

The  presence  of  the  accused  within  tbe  state  Is 
eesenUal  to  make  bis  act  one  whtob  is  done  In  tbe 
state,  but  snob  presence  need  not  be  aotual,  tt  may 
be  oonstruoUve.  IMd, 

An  actus!  or  oonBtmotlve  presence  is  suffldent to 
reader  a  prisoner  liable  as  a  principal  In  fdmiy. 
Bex  V.  Gordon  (1789)  2  Leaoh,  C  a  681. 686. 

He  may  be  oonsldered  as  preaent  where  hia  acta 
become  operative.  Tyler  v.  People  (1860)  8  llloh.iBL 

HIb  unlawful  act  belag  the  efficient  cause  bis  perw 
soual  presence  at  tbe  time  of  Its  besInnlDg,  its  con- 
tinuing or  Its  result.  Is  not  eesentlaL  Com.  v. 
llacloon  (1809)  101  Uass.  1,  lOO^m.  Dec. »,  Simpson 
T.  State,  supra. 

Sucb  a  person  being  retrardecl  by  tbe  law  as  ao- 
oompanylDB  the  bullet,  and  as^  being  represented 
by  it,  up  to  tbe  point  where  It  strikes.  Slmpaon  r. 
State,  swro. 

As  be  Is  the  hnmedlate  actor  In  tbe  perpetration 
oftheortme.  JcrtiM  v.SUte  (1M0  UPnd.  ttU  ffl 
Am.  Dee.  ML 
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an  unlawful  shooting  occurred  while  both 
the  parties  were  in  this  state,  the  mere  fact 
of  miasing  would  not  render  the  person  who 
sbot  an;  the  less  guilty.  Consequently,  if 
one  sbooliug  from  anotner  state  goes,  lu  a 
legal  sense,  where  his  bullet  goes,  the  fact 
of  his  misstug  the  object  at  which  he  alou 
cannot  alter  tlie  legal  principle. "  The  court 
approved  of  tlie  language  of  Campbell,  J., 
in  Tyler  y.  PeopU,  8  Mich.  820,  that  "a 
wounding  must  of  course  be  done  where  tbere 
Is  a  person  wounded,  and  the  criminal  act  is 
the  force  against  bis  person.  That  is  the 
immediate  act  of  the  assailant,  whether  he 
Strikes  with  a  sword  or  shoots  with  a  guu. 
and  he  may  very  reasonably  be  held  present 
where  his  forcible  act  becomes  directly  oper- 
ative." In  speaking  of  crime  committed,  by 
one  out  of  the  state,  tlirough  an  innocent 
agent.  Judge  Rorer  says  :  "  In  such  case  the 
inooceut  person  in  the  slate  is  the  means  used 
to  perpetrate  the  crime  therein,  just  as  if  a 

fierson  who  shoots  out  of  a  state  across  the 
ine  into  anollier  state,  and  therein  intentlon- 
allr  kills  another  person,  is  in  such  case 
guilty  of  committlngthe  criminal  act  within 
the  state  without  himself  being  at  the  time 
tliereiu."  Interstate  Law,  326.  In  Com.  t. 
Mctdoon,  mpra,  Juttiee  Gray  says  that,  If 
one's  "unlawful  act  Is  the  efficient  cause  of 
the  mortal  injury,  his  personal  presence  at 
the  time  of  Its  beginning,  its  continuance,  or 
Its  result  is  not  essential.  He  may  be  held 
guilty  of  homicide  by  shooting,  even  if  he 
stands  afar  off,  out  of  sight,  or  in  another 
jurisdiction."    In  State  v.  Carter,  37  N.  J. 


L.  499,  the  supreme  court  of  New  Jersey,  fii' 
discussing  a  kindred  questiou,  said  :  "Thl* 
is  not  the  case  where  a  man  stands  on  the 
New  York  side  of  the  line,  and,  sliootlnjf 
across  tlie  border,  kills  one  in  New  Jereey. 
yfhen  that  is  so,  the  blow  la  In  fact  struck 
in  New  Jersey.  It  Is  the  defendant's  act  ia 
this  state.  The  paflsage  of  the  ball  after  it 
crosses  the  boundary,  and  its  actual  strik- 
ing, is  the  continuous  act  of  the  defendant. 
In  all  cases  the  criminal  act  Is  the  imping- 
ing of  the  weapon,  whatever  it  may  be,  on 
the  person  of  the  party  iniured.  and  that 
must  necessarily  be  where  toe  impinKement 
happens.  And  whether  the  sword,  the  ball, 
or  any  other  missile  passes  over  a  bonndary 
in  the  act  of  strikiner  is  a  matter  of  no  con- 
sequence. The  act  is  where  it  strikes,  a» 
much  where  the  party  who  strikes  stands  out 
of  the  state  as  where  he  stands  in  it."  In 
StaU  V.  Chapin,  17  Ark.  561,  65  Am.  Dec. 
4-^2,  the  court  said  :  "  For  example,  if  a  maa 
standing  beyond  our  boundary  line,  in  Tezaa, 
wliere,  "by  firing  a  gun  or  propelling  any- 
other  implement  of  death,  to  kill  a  person 
in  Arkansfls,  be  would  be  guilty  of  murder 
here,  and  answerable  to  our  laws,  because  the 
crime  is  regarded  as  being  committed  whertt 
tlie  shot  or  other  implement  propelled  takes 
effect."  See  also  Awpis  t.  Adam»,  3  Denio, 
207,  45  Am.  Dec.  468.  In  Stillman  v.  Whif 
Rock  Mfg.  Go. ,  8  Woodb.  &  M.  538,  Fed.  Cas. 
No.  13,446,  Woodbury,  J.,  said:  "I  can 
conceive  of  Crimea,  likewise,  like  civil  in- 
juries, which  may  be  prosecuted  in  two 
states,  though  sometimes  in  different  forms 


Befnar  there  br  the  inatrument  used  to  effect  hfa 
purpose,  and  wblobthe  law  holds  sufllcfent  to  make 
him  responsible  at  that  place  for  ttaeact  donethra^ 
Ibid. 

So  If  one  sbootJoff  from  anotber  state  goes,  In  a 
Iqml  aenso.  wtiere  hfs  bullet  goes,  the  toot  of  his 
miBBlnir  the  object  at  which  be  aims  cannot  alter 
the  leva)  principle.  Simpson  v.  State,  fupro. 

In  the  above  case  it  was  oootended  on  the  part 
of  the  defendant,  that  inasmuch  as  the  party  was 
not  Btruek  by  the  bullet,  fired  from  the  South 
Carolina  side,  no  effect  whatever  was  produced  Id 
Qeoriria  by  the  act  In  question,  but  the  court  found 
affainet  auoh  conteatlon  the  evidence  Bbowinur  con- 
clusively that,  althouftb  the  prosecutor  was  not  In- 
jured, the  bullet  did  strike  the  water  In  the  river 
In  close  proximity  to  him,  and  wltbia  the  state  of 
OeorfTia  and  therefore  the  act  took  effect  In 
Georgia,  altbougb  not  tbe  precise  effect  Intended, 
the  accused  beinir  guilty  of  a  criminal  act. 

So  in  Hatfield  v.  Com.  am)  U  Ky.  L.  Hep.  468.  tbe 
defendants  were  indicted,  ti  lod,  and  convicted  for 
murder  on  or  near  the  Vtrginla  line  one  of  the  de> 
fendanta  not  being  actually  present  when  the  mur- 
der was  commitled,  but  remained  with  hla  mia  on 
the  opposite  Hide  of  the  river  two  or  three  hundred 
ysrdB  distant,  ready  and  near  enough  to  give  aid 
and  asBlsranoe  sbould  an  attempt  be  made  to  rescue, 
end  to  admlDtster  an  oath  to  each  on  their  return 
from  tbe  murder  that  they  would  never  reveal  tbe 
action  of  any  one  oonneoted  with  tbe  act,  tbe  in- 
dictment also  obarglDg  a  oonsplraoy,  the  conten- 
tion being  that  tbe  defendant  belngon  the  Virginia 
Bide  of  tbe  boundary  line  could  not  in  oontempla- 
tlon  of  hiw  have  aided  or  abetted  tbe  murder  In 
Kentucky,  go  aa  to  bring  himself  within  the  Juris- 
diotioo  of  tbe  Kentucky  courts  and  that  be  was  not 
Bear  enough  at  the  time  of  the  oommisaion  of  the 
offense  to  have  aided  or  abetted  ia  its  oimunlnlon, 
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and  therefore  could  not  be  eouvioled  as  prb^ 
(ripal.  the  court  held  that  be  was  rightly  oonvicted 
In  the  Kentucky  courts,  stating  that  while  Is 
was  not  pretended  that  the  courts  of  one  state 
could  enforce  Its  laws  beyond  tbe  state  boun- 
dary* yet  that  where  one  puts  In  operation  tb* 
foroe  or  power  that  causes  the  injury  he  is  re- 
sponsible where  the  wrong  Is  perpetrated,  alt  bou^rli 
be  may  not  be  actually  present. 

Where  a  loaded  pistol  Is  fired  from  the  land  at  a 
distance  of  one  hundred  Tarda  tvom  the  sea,  and  a 
man  Is  maliciously  MUed  fn  the  water  one  hundred 
yards  from  the  shore,  the  offender  Is  to  be  tried  by 
admiralty  Jurisdiction,  tbe  offense  being  oommttted 
where  the  death  bnppeasand  notatthe  place  fron 
wheooe  the  cause  of  death  prooeeded.  KIpr 
Coomhes  (ITSi)  1  Leaoh.  C  C.  4th  ed.  3SH.  1  East.  3>7. 

In  United  States  v.  Davis  (1887)  2  Sumn.  482,  tbe 
offense  was  committed  by  shooting  from  an 
American  ship  In  the  Kaiatea  harbor,  ode  of  the 
Society  islands  and  a  foreign  government,  tbe  shot 
taking  effect  In  the  t>ody  of  the  person  on  board  a 
foreign  schonner  belonging  to  Inhabftanta  of  the 
Islands,  and  causing  bis  death,  and  tbe  court  held 
that  tbe  offense  was  committed  on  board  of  tbe 
schooner,  for  although  tbe  gun  was  fired  from  the 
ship,  yet  tbe  shot  took  effect  and  the  death  hap- 
pened on  board  of  the  schooner,  and  tbe  act  waa 
therefore  In  contemplation  of  law  dune  wtMse  Ite 
sbot  took  effect. 

In  Grosvenor  v.  Inbabitants  of  tbe  Lath  of  BL. 
Augustine  (1810)  Vt  Bast,  244,  action  was  brought 
under  the  English  Statute,  ifi  Geo.  II..  chap.  Si,  •  S. 
against  the  inhabitants  by  tbe  executor  of  a  rev- 
enue oflcer,  who  was  sbot  while  on  a  boat  between 
high  and  Low  water  mark  In  pursuit  of  a  smuggllor 
boat,  by  a  person  oo  the  shore  wttbin  tbe  Lath,  tbe 
oOcer  subsequently  dying  of  the  wound  on  the 
hlgli  sea  beyond  low-wats>  martc  aad  outef  Hm 
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M  ban  ...  Be,  If  one  flree  a  gan  In 
one  itate,  which  klllt  u  IndlTldnal  In  an- 
other Btato,  there  may  be  the  offenBe  of  using 
•  deadly  weapon  In  the  lint  state  (that  Is, 
we  auppose,  by  statute)  and  committing 
murder  by  killing  in  the  second  state."  In 
•peaking  of  the  validity  of  acts  similar  to 
that  of  £dw.  VI.,  tupra,  Mr.  Black,  In  an 
article  In  the  Central  Law  Journal  (vol.  83, 

J I.  819),  remarks:  "There  la  leas  difficult? 
D  casea  where  the  means  of  death  employed, 
though  Ht  in  motion  In  one  jurisaiction, 
reach  and  operate  upon  their  object  in  another 
territory,  for  of  course  the  act  can  amount  to 
nothing  more  than  an  attempt  until  the  fatal 
agency  comes  in  contact  with  the  body  of  the 
Vrctfrn.*  See  also,  upon  this  subject,  20 
An.  L.  Rev.  p.  018. 

In  view  of  the  foregoing  authorities,  It  can- 
not be  doubted  that  the  place  of  the  assault 
or  stroke  In  the  present  case  was  In  Tenoes- 
•ec;  and  it  la  also  clear  that  tiie  offense  of 
mnrdcr  at  common  law  was  commttied  with- 
in the  jurisdiction  of  that  state.  If  this  be 
■o.  It  must  follow  that  unless  we  have  some 
statute  expressly  conferring  jurisdiction  upon 
the  courts  of  this  state,  or  making  the  act  of 
abooting  under  the  circumstances  a  substan- 
tive murder,  the  offense  with  which  the  pris- 
oners are*  cliar^ed  can  only  be  tried  by  the 
tribunals  of  Tennessee.  It  is  true  that  In 
Wharton's  Criminal  Law  (sec.  368)  it  is  said 
in  a  general  way  that  **  a  concurrent  jurisdic- 
tion exists  in  Uie  place  of  starting  the  of- 
fense ;*  but  by  a  reference  to  the  cases  cited 
In  support  of  the  pToposltion  it  will  be  read- 


ily seen  that  they  have  no  application  to  Ihe 
question  under  consideration.  These  and  like 
authorities  are  where  libelsare  uttered  in  one 
state  to  take  effect  in  another  [United  State$ 
V.  Woi-rall,  24  U.  6.  9  Dall.  888,  1  L.  ed. 
437)  ;  or  where,  either  by  common  law  or  by 
statute,  the  place  of  the  stroke  has  concur- 
rent jurisdiction  (Oreen  v.  State,  impra)  ;  or 
where  an  accessory  before  the  fact  in  one  state 
to  a  felony  committed  in  another  was  held  to 
be  indictable  in  tlie  state  where  he  became 
accessory  (State  v.  Ckapin,  $upra)  ;  or  In  cer- 
tain cases  of  false  pretenses,  or  in  conspira- 
cies, where  an  overt  act  is  committed  at  the 
place  of  the  trial ;  or  where,  by  statute,  a 

fiarticular  "section"  of  an  offense  committed 
n  one  jurisdiction  there  made  indictable, 
as,.for  Instance,  the  act  of  shooting  or  unlaw- 
fully using  a  deadly  weapon  within  the  state, 
as  in  the  present  case.  In  some  iDStances  there 
may  be  coDcurrent  jurisdiction  of  the  whole 
offense,  and  in  others  there  may  exist  the  ju- 
risdiction of  an  attempt  in  one  state  and  of 
the  consummated  offense  In  another.  In  a 
note  to  the  preceding  section  the  author  thus 
explains :  ^  The  place  of  such  residence  [that 
is,  where  the  offenK  is  started]  has  jurisdic- 
tion over  tlie  attempt  or  conspiracy,  as  the 
case  may  be.  The  place  of  the  consumma- 
tion has  jurisdiction  of  the  offense  consum- 
mated on  its  soil."  In  respect  to  this  very 
matter  the  learned  author  has  made  his  mean- 
ing entirely  clear  In  his  article  on  the  con- 
flict of  laws.    1  Crim.  L.  Mag.  680.  In 

fiuttlng  the  case  of  A.,  In  Kew  Turk,  shooi- 
ng B.  in  Connwtioit,  he  says  that  the  p1ao» 


Lath,  It  was  held  that  the  act  save  the  remedy 
against  the  Inbabltaoiswbere  the  act  was  oommlt- 
terl.  Uiat  la,  where  tbe  offloer  eodeavorlnff  to  ap- 
prehend the  offenders  was  killed,  tbe  shot  whlidi 
produced  the  death  having  been  Ored  from  the 
shore  wlthlD  the  I^th  brioRlnR  tbe  case  within  the 
fair  meaDlfiK  of  tbe  act,  tbe  objeot  of  whloh  was  to 
the  InhaUtanta  of  the  fdaoe  where  tbe  aot 
was  done  wbicb  oaused  tbe  destb.  answerable  for  It 

Wbere  tbe  todiclment  charfred  the  defendant 
wttfa  tnfllctlDar  the  mortal  blows  in  New  Tork  and 
the  dcMb  ensued  Id  New  Jerser,  the  court  beld 
Chat  DO  act  was  done  In  that  state  brtbedefendant, 
basnuch  as  he  sent  no  mfasUe  or  letter,  or  message 
that  operated  as  an  act  within  tbe  state,  but  tbe 
eomlDg  of  the  party  Injured  Into  tbe  state  after- 
wards was  bts  own  voluntarr  aot,  and  In  do  way 
tbe  aot  of  the  defendant,  and  that  therefore  the 
pflsoDer  was  not  triable  lo  the  courts  of  that  state. 
secttoD  8  of  Nlxon^  Direst,  184.  not  applylag  to 
sucD  oaNS,  the  court  dlstlnKulahlDg  the  case  from 
that  of  a  man  standlog  od  tbe  New  York  side  of 
tbe  Une  and  thootiDg  across  the  border  killing  a 
person  In  New  Jersey,  tbe  kUlfng  in  such  case  be- 
ing the  defendBDt'B  act  wttbin  tbe  latter  state,  the 
poMlng  of  the  ball  atter  It  crosses  tbe  boundarr 
and  Ita  actual  strUdoff  being  tbe  continuous  act  of 
the  defendant.  State  v.  Carter  0806)  27  N.  J.  L.  «0l 

The  Muvlssippl  Code,  section  S14,  makes  an  ez- 
preea  Btatutory  prorislon  requiring  tbe  indictment 
to  be  found  where  the  death  occurs,  and  thus  re- 
moved the  douM  wblch  exteted  at  the  oommon 
law .  Stonghton  v.  State  0600}  18  Smedes  *  SC.  2S&[ 
Bigvs  V.  Btale  {US8)  M  HIh,  SI;  Turner  v.  Btate 

aB»;axiBs.aM. 

III.  BtttMom  prtxMont  retjonXno. 

Tbe  qoeatfcm  baa  been  dealt  with  In  some  of  tbe 
iftitts  by  the  leglslatngeliaTlna  given  the  coortaot 
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the  state  wherein  the  offense  Is  consummated  jurls- 
diotloD  of  the  prisoner  even  I  hough  be  is  out  of  tbe 
state  at  tbe  time  of  the  eommlHlOD  of  the  offense 
provided  It  be  aonsummated  through  the  Interveoo 
tlon  of  an  Innocent  or  guilt;  agent,  or  by  any  other 
means  proceeding  directly  from  him.  TtaUB,  by 
section  STlTof  Brlokpll^  Criminal  Code  of  Alabama, 
ed.  USB,  page  4.  it  Is  provided  when  the  commission 
of  an  offense  commeneed  elsewbere  Is  oonsum- 
mated  within  the  boundaries  of  this  state,  tbe  of- 
f^der  Is  liable  to  punishment  here  although  out  of 
tbe  state  at  tbe  oommlsslOTi  of  the  offense  obnrged. 
If  he  conaummated  It  In  this  state  through  tbe  In- 
terveotloo  of  an  Innocent  nr  guilty  agent,  or  by^ 
any  other  means  proceeding  directly  from  himself, 
and  the  juiisdtotioD  In  such  case,  unless  otfacrwlne 
provided  by  law.  Is  In  the  county  in  which  tbe  of- 
feose  was  eonsummatad. 

Similar  provisions  In  almost  tbe  same  Identical 
language  are  to  be  found  In,—  the  Penal  Code  of 
ArUona,  I I2UI,  p.  7H,  ed.  1887;  California,  Deerlng's 
Annotated  Codes  ft  Statutes.  voL  4, 1 778,  p.  178;  Da- 
ftoto.  Code.  ed.  UBfi,  Utle  4,  chap.  1.  I  n,  p.  12U: 
PlortfO,  Bev.  StaL  ed.  UBS,  f  28M.  p.  TflB;  idafto,  Bev. 
Stat.  ed.  1887.  title  8,  chap.  1,  I  7181,  p.  787;  minofs, 
Starr  ft  C.  Anno.  Stat.  vol.  1.  par.  181.  f  10.  p.  868; 
IndUinci,  Bev.  Stat,  annotated  ed.  1888,  chap.  4, 
art.  1,  Crim.  Proc.  I  1674;  Ibira,  HcClain^  Anno- 
tated Code.  ed.  1888,  vol.  t.  >  fi641,  p.  1606;  Canmrs. 
Oen.  Stat.  Annotated  ed.  1880,  vol.  2.  par.  G084,  II  21, 
p.  1661:  Miniaippt,  Code  of  Crim.  Proc.  ed.  189S, 
1 183S,  p.  8M);  Montana.  Comp.  Stat.  ed.  1887,  ohap.  S, 
S  81.  p.  109:  Ore0ffn.  Hill^  Annotated  Laws,  vol.  L 
chap.  8,  •  IZtS,  p.  }n:  Ttmtnmtu,,  Bev.  Stat.  ed.  1871. 
vol.  8,  S 1078. 

It  has  been  beld  that  the  above  section  of  tbe 
Indiana  Act  does  not  apply  to  offenses  c(»nmitted 
and  eonsommated  without  tbe  state,  although  the 
means  by  which  sooh  offense  was  eommttted  andi 
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of  the  conaiimmatlon  of  the  crime  should  be 
regarded  as  ita  locally.  "Until  auch  eon- 
flnmmatlOD,  a  crime,  uoUitM  jurladlctlun  la 
<!ODCenied,  Is  simply  an  attempt,  and  only 
punishable  as  suen.  It  may  be  indictable  for 
A.  merelr  to  discharge  a  gun.  It  may  be 
said  ;  "This  is  a  dangerous  act,  punishable 
as  such  ;*  or  It  may  be  said  :  'From  all  the 
circumstances  of  the  case,  we  infer  that  you 
are  attempting  B's  life,  and  you  are  to  be 
Indicted  for  this  attempt. '  But  it  la  not  un- 
til we  Bee  before  us  a  man  wounded  by  such 
%  shot  that  the  crime,  In  Its  completeness. 
«zhibits  itself." 

There  being,  then,  no  concurrent  jurisdic- 
-tion  at  common  law,  we  will  now  consider 
whether  It  has  been  conferred  by  statute ;  for 
It  is  well  settled  that  "  whenever  a  homicide 
Is  committed  partly  in,  and  partly  ont  of, 
the  jurisdiction  where  the  charge  is  made, 
the  power  to  punish  it  depends  upon  the  ques- 
tion whether  so  much  oi  the  act  as  operates 
in  the  county  or  state  In  which  the  offender 
Is  indicted  and  tried  has  been  declared  to  be 

Einlshable  by  the  law  of  that  jurladfctton." 
err.  Homicide,  22Q;  (hm.  t.  Madoon, 
rupra.  It  Is  not  very  seriously  insisted  on 
the  part  of  the  state  that  our  statute  (Code, 
^  1197)  applies  to  this  case:  but,  inasmuch 
as  it  was  referred  to  on  the  argument,  it  is 

f>roper  that  we  should  briefly  examine  into 
ti  proTislons.  It  provldea:  "In  all  cases 
•of  felonious  homicide,  when  the  aasanlt  sihall 
have  been  made  within  this  state  add  the 
person  assaulted  shall  die  without  the  limits 
-tiiereof,  the  offender  shall  be  Indicted  and 
punished  for  the  crime  In  the  county  where 


the  assault  was  made,  in  the  manner,  to  all 
intents  and  purtMees,  as  if  the  person  as- 
saulted had  died  within  the  limite  of  this 
state."  This  statute  has  received  a  ludirial 
construction  by  this  court  in  SltUe  v.  DunkUj/, 
2r(  N.  C.  lie,  and  it  was  held  that  it  did  not 
create  any  new  offense,  but  merely  removed 
a  di.'Vculty  which  existed  as  to  the  place  of 
Uie  trial.  In  rlew  of  the  aathorltles  cited, 
it  can  hardly  be  contended  that  the  anault 
in  the  present  case  was  committed  in  this 
state;  and  especially  is  this  so  when  the  as- 
sault mentioned  in  the  statute  evidently 
means,  not  a  mere  attempt,  but  auch  an  In- 

Jury  indicted  in  this  state  which  results  in 
eath  In  another  state.  This  would  seem 
manifest  from  the  history  of  the  legislatitw 
as  well  aa  the  language  of  the  act,  which 
plainly  contemplates  that  eveir  part  of  the 
offense,  except  the  death,  must  have  occurred 
In  this  state.  It  was  a  subject  of  doubt,  aa 
we  have  seen,  whether  the  accused  could  be 
tried  In  the  place  of  the  stroke,  the  death 
having  occurred  without  the  jurisdiction; 
and  It  was  to  remove  this  doubt  alone  that 
this  and  similar  legislation  was  resorted  to. 
it  was,  of  coarse,  never  questioned  that  the 
place  where  both  the  stroke  and  the  death 
occurred  was  the  place  where  the  crime  waa 
committed.  We  are  relieved,  however,  from 
all  doubt  (if  any  existed)  upon  this  point, 
by  the  opinion  of  Gkief  Juliet,  Ruffln  !d 
DunJdey't  Gate,  tupra.  He  says  that  the  act 
"does  not  profess  to  define  'felonious  homi- 
cide, '  or  to  constitute  the  crimo  by  any  par- 
ticular acts,  but  merelT  saya  that  in  certain 
cases  of  felonious  homicide  the  offender  maj 


'OODBummatod  may  be  within  the  state.  Stewart  v. 
Jeasup  I187S)  61  lad.  413, 19  Am.  Rep.  739. 

Br  seotloa  Vti  of  the  New  fork  Code  of  Criminal 
Frooedure  and  Penal  Code,  ed.  1^,  pacre  186,  of  the 
Penal  Code,  a  person  wbo  oommita  an  act  without 
this  state  which  affecta  persona  or  property  within 
this  state,  or  the  pubJlo  health,  morala.  or  deoenor 
of  this  state,  and  whloh  If  oommitted  within  tbia 
•state  would  be  a  crime,  is  punishable  as  If  the  act 
waa  oommitted  within  thia  state. 

And  \)7  aeotlOQ  U  of  the  same  (patre  4]  a  person 
who  oommits  wltbln  the  state  any  crime  in  whole 
or  in  part,  or  a  person  who  belnn  out  of  the  atate 
and  with  Intent  to  cause  within  it  a  result  contrary 
to  the  laws  of  this  atate.  does  any  act  wblob  in  Its 
nature  and  usual  course  multa  in  an  act  or  effect 
oontrary  to  its  laws,  la  puaJstaable  within  the  state. 

By  section  1700,  article  211,  of  Wlleoo^  Texas 
Criminal  Statutes,  it  is  provided  if  a  person  beln^ 
at  the  time  within  this  state  shall  Inflict  upon  ao- 
otber  out  of  this  state  an  Injurr  by  reason  of  which 
the  injured  person  dies  without  Uie  limits  of  the 
state,  lie  may  be  prosecuted  In  the  oounty  where 
be  was  when  the  Injury  was  Inflicted. 

And  by  sectloo  1701,  article  212.  of  tbe  same.  If  a 
penon  being  at  the  time  without  the  limits  of  this 
-state  shall  infllot  upon  another  who  is  at  tbe  time 
within  this  state  an  Injury  osuslDir  death,  he  may 
be  prosecuted  Id  the  oounty  when  tbe  person  Id- 
Jund  dies. 

By  section  1888  of  tbe  Mississippi  Code  of  Criminal 
Prooedore,  whereas  offense  Is  commenced  in  this 

-state  and  consummated  out  of  It,  either  directly  by 
tbe  accused,  or  by  any  means  or  afrency  procured 
by  or  proceeding  from  blai,hemaybeiDdlotedaiid 
tried  in  Uie  oounty  In  wbicb  stioh  offense  was  oen- 
snmmated  or  from  whfoh  such  means  or  agency 
iwooeeded. 

:S8  L.a  A. 


By  section  87  of  tbe  Georgia  Statutes  it  is  pro- 
vided that  this  state  claims  Jurisdiction  of  an  of- 
fense committed  oo  any  of  her  boundary  lines  with 
other  states  (or  tbe  act  bordering  on  that  part  of 
two  counties  as  set  forth  In  tbe  ptecedf  ng  seotloo 
for  either  oounty,  and  wUl  proceed  to  arrest.  Indict, 
try,  and  execute  until  such  other  state  shaU  make 
a  demand  fortbeaoouaedasafugitlTe  from  Joatloe, 
in  wtaioh  eventtbeprogreesof  the  oaac  shall  be  sus- 
pended by  order  of  tbegovemtwuntUthequestlOD 
of  Jurisdiction  Is  settled. 

IV.  OonatttutfonaUty  of  MMA  statvtea 

Tbe  sovereign  right  of  states  to  eoaot  ]arfadl». 

ttona!  laws  of  tbls  nature,  has  been  uniformly  su^ 
tained.  Orecn  v.  State  (18«))  66  Ala.  tau  Am.  Rep. 
744;  Hunter  V.  State  (1878;  40  N.  J.  L.  496;  Tyler  v. 
People  (iseo)  8  Uloh.  821;  Steerman  v.  State  (1847)  10 

Uo.ec& 

In  Oreen  t.  State,  supra,  the  Alabama  statute 
was  held  constitutional  and  valid. 

In  State  v.  Carter  (1809)  27  N.  J.  L.  499,  It  was 
stated  that  tbe  legislature  did  not  intend  by  the 
New  Jersey  Act  (Nixon*s  Digest.  184,  S  8)  to  em- 
brace oases  where  the  Injury  waa  iatltcied  within  a 
foreign  Jurisdiction  without  any  act  done  by  tbe 
defendant  within  ita  Jurisdiction.  Such  an  enact- 
ment upon  general  principles  would  be  void,  inas- 
muobas  It  would  give  tbe  courts  of  tbe  slate  Juris- 
diction over  all  subjects  of  alt  goveroroents  on  the 
earth,  with  power  to  try  and  punlsb  them  if  they 
could  by  force  or  fraud  getposseaeion  of  their  per- 
sona. In  all  oases  wbere  personal  injurlea  were  fol- 
lowed by  death. 

For  locality  of  crime  oommitted  tfarougb  the 
agency  of  the  malls  or  of  carriers,  see  note  to  State 
V.  Hudson  (MontJ  19 1..  B.  A.  TTt.  &  W, 


Digitized  by 


Google 


SOM. 


Pmon^i  LoAs  A  JBtnotCTitAD  Amocxltiqx  t.  ^oxb. 


be  Indicted,  ud  of  course  tried  and  punlBbed, 
In  the  county  where  the  stmke  was  given, — 
meaning,  though  It  does  not  (ilke  the  Stat- 
ute S  <t  8  £dw.  YI.)  ezpreaBl7  laj  so,  'in 
-tbe  lame  manner  as  If  the  death  bad  happened 
In  the  same  county  where  the  strolce  was 
given. ' "  Ai  It  Is  plain  that,  In  contem- 
plattui  of  law,  tbe  strolie  was  given  in  Ten- 
UMee,  we  are  of  the  opinion  t£at  there  was 
-error  in  refusing  to  give  the  Instructions 
prar^  the  prisoners. 

The  fact  that  the  prisoners  and  the  deceased 
were  citlzcDS  of  the  state  of  N'orth  CarolfDa 
cannot  affect  the  conclusion  we  have  reached. 
If ,  la  we  have  leen,  the  offense  was  com- 
mitted In  l^nnesBee,  the  peraonal  jurisdic- 
tion generallj  claimed  by  nations  over  their 
<nbJectB  who  have  committed  offenses  abroad 
or  on  tbe  high  seas  cannot  be  asserted  by  this 
4tate.  Such  jurisdiction  does  not  exist,  as 
between  the  states  of  the  Union,  under  their 
peculiar  relation  to  each  other  (Rorer.  Inter- 
ttaic  Law,  806) ;  and,  even  if  It  could  be 
rlghtfally  claimed.  It  could  not.  In  a  case 
like  Uie  present,  be  enforced  In  the  absence 
«f  a  statute  providing  that  the  offense  should 
be  tried  in  North  Carolina.  Even  in  Eng- 
land, where  it  seems  tbe  broadest  claim  to 
auch  luHsdictlon  is  asserted,  a  Statute  (88 
Hen.  Vlll.)  appears  to  have  been  necessary 
1b  order  that  toe  courts  of  that  country  could 
"trv  a  marder  committed  In  Lisbon  by  one 
British  subject  upon  another.  Rex  v.  Sato- 
|wr,  Russ.  &  11.  C.  C.  294,  cited  and  com- 
mented upon  In  DujMey'a  Ca»e,  Mvpra.  In 
Appb  T.  MvrnU,  S  Park.  Grim.  Hep.  600, 
It  is  said  that,  by  the  common  law,  offenses 
Vere  local,  and  the  jurisdiction  In  such  oases 
depends  up<m  statutory  provlalona.  Bee  alai^ 
Wheaton,  Inteniational  Law»  116;  1  Whart. ' 


Grim.  L.  371;  1  Bishop,  Crlm.  L.  131. 
Oranting,  however,  that  in  some  instancei 
tbe  jurisdiction  niay  exist  without  statute, 
it  is  not  exercised  in  all  cases.  Dr.  Whartm 
says :  "It  has  already  been  stated  that  et  Xm 
crimes  commHt,ed  by  subjects  In  foreign  civ- 
ilized states,  with  the  single  exception  In 
England  of  homicides,  the  Anglo  American 

Sractice  is  to  take  cognizance  only  of  offensea 
irected  against  the  sovereignty  of  the  pro- 
secuting state,  perjury  before  consuls  and 
forgery  of  f^vernment  documents  being  in- 
cluded In  this  head."  To  the  same  effect  is 
8  Am.  ft  Eng.  Encyclop.  Law.  p.  589,  In 
which  it  Is  aafd :  "As  to  offenses  committed 
In  foreign  civilized  lands,  the  country  of 
arrest  has  jurisdiction  only  of  offenses  dis- 
tinctively against  its  ■overeigntr."  See  also, 
Dr.  Wharton's  article  upon  the  subject  In  1 
Grim.  L.  Mag.  716.  As  between  the  states, 
tbe  question  la  so  clear  to  us  that  we  forbear 
a  general  dlacunion  of  the  subject.  We 
may  furtiier  remark  that,  while  it  Is  tnw 
that  the  criminal  laws  of  a  state  can  have 
no  extraterritorial  force,  we  are  of  the  opin- 
ion that  It  is  competent  for  the  legislature 
to  determine  what  acta  within  the  llmlta 
of  the  state  shall  be  deemed  criminal,  and  to 
provide  for  Uielr  punishment.  Certainly 
there  can  be  no  complaint  where  all  the  par- 
ties concerned  in  the  homicide  are  eltizena  of 
North  Carolina.  It  may  also  be  observed 
that,  in  addition  to  Its  common-law  jurisdic- 
tion, the  state  of  Tennessee  has  provided  by 
statute  for  tbe  trial  of  an  offender  under  tfa* 
circumstances  of  this  case. 

For  tbe  reasons  given,  we  are  oonatralned 
to  aaj  that  tht  priionmrt  am  mUtkd  U  a  imw 
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nSOPLE'S  LOAN  ft  HOMESTEAD  ASSO- 
CIATION of  JoHet.  m.,  Appt., 

EVank  KEITB.  Tax  Collector, 
(usnuan.) 

1.  A  atetnte  provldbw  that  atoek  and 
Botoaof  aboneatMtdiomn  Maoelati<« 
diaJl  not  be  aatjaet  to  tautlon  violates 
Cooat..  art.  fi.  1 1,  which  declares  that  the  general 
awcmblr  slnll  provide  needful  revenue  br  levy- 
ios  a  tax  tj  valuation  so  tbat  ever?  person  and 
eorponttoDsliaUparatazln  proportloo  to  tbe 
valne  of  Ma.  her,  ortts  property. 

Thm  iMt  elanawof  Oonat.,  art.  9.  •  1. 
provldlor  'or  the  taxation  of  oorporatlong  and 
other  persona  spedlled  satOi  manner*^  as  the 
jrenetal  assembly  shall  direot,  does  not  llmtt  tbe 
«0pot  of  tbe  flnt  dauae  which  requtiw  erery 
person  and  corporation  to  be  taxed  In  proportion 
to  tbe  value  of  bis.  ber.  or  Ita  property,  but  only 
utborlMi  a  difference  of  method  for 


on  tbe  teal  ertate  morttaied  to  the  aasoelatloB 
by  such  borrowers. 

(October  2».  18MJ 

APPEAL  by  complainant  from  an  order  of  tho 
Circuit  Court  for  Will  County  dissolving 
an  injunction  which  had  been  previously 
granted  restraining  defendant  from  collecting 
certain  taxes  wbb^  had  been  assessed  agahut 
the  omnplaloant  aasodatlon.  AprmeA, 
The  facts  are  stated  hi  the  opinion. 
Meur:  Jnliaa  Stern,  A.  O.  Harahall, 
H«W  *  O'Douiell,  R.  E.  Barber, 
O.  B.  Brown*  Georn  HeNnltT'.  and 
O.  W.  Brown  for  appellant. 
Meurt.  Hill,  Haven  &  Hill»  for  appellee: 
Tbe  law  exempting  such  property  of  home- 
stead loan  asBocialions  la  unconstitutional. 
Const.  1870,  ark  9,  %  1.  makes  it  the  duty  of 
the  legislature  to  tax  all  property  so  that  ^ 
may  pay  their  proportional  share  of  the  neces- 
sary tsxes, 

Peof^  V.  Worthington,  21  HI.  171,  74  Am. 
Dec  86;  PeopU  v.  Chicago,  124  111.  680. 
Credlia  are  required  to  be  taxed  and  the 
H<WB.-ItorlertolattTepowertoexemptproperty  etatut©  is  not  subject  to  any  consUtatlonal  ob- 
fraintaxatioo.aaeMC«  toHon  v.liB0kay(Or.jU  jecllon  even  if  tbe  property  for  which  tbe 
L.B.A.1T.  1  cradlt  is  given  b  also  tazaUai 


3.  TaattBcbmneateadlcHuiaeBoelatlona 

•a  tbeir  omigationa  hdd  asaioiB  borrowers  does 
act  eoBsittnie  double  taxation  by  reason  of  a  tax 
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OMffOTtv.  PtopU,  IMXILSS;  FeepUy.Wor- 
Kington,  mtpra. 

Section  11  of  the  Homestead  Loan  Aaaocia- 
ttoD  Act  is  clearly  an  ezemptloD  statute.  Its 
purpose,  as  slated  Id  tbe  act  itself,  bto exempt 
ue  stock  and  notes  of  corporations,  organized 
ttoder  that  act,  from  tazattoo.  That  beingso. 
It  must  be  strictly  coDstrued,  and  it  devolves 
vpon  those  claimioc  the  property  to  be  exempt 
to  dearly  show  that  It  comes  witbia  the  con- 
stitutiooal  exemption. 

PeopU  Y.  WabaOi  Homtal,  188  HI.  8S;  Peopte 
▼.  Sifan,  188  111.  3W7;  As  awjtert,  188  HI.  867; 
People  T.  Weitern  Seaman'a  Ftiend  Soe.  87  Hi. 
946;  People  t.  Chicago,  tupra;  Adam*  County 
T.  Quinej/.  6  L.  B.  A.  155,  130  111.  678. 

Tbe  notes  and  mortgages  which  were  as- 
sessed in  these  cases  were  and  are  credits  of 
these  corporations  and  property  within  the 
meaninc  of  that  word  as  used  in  section  1, 
article  «,  of  tbe  Conalitution  of  this  state. 

People  T.  8oldi€r*i  Home  <£  Baptiit  Theologieal 
Union,  95  III.  505;  Ottawa  Olatt  Go.  v.  Mc 
Cttteb,  81  III.  560:  PeopU  t.  Chicago,  124  III. 
640;  PeopU  T.  Andenton.  117  HI.  50;  Huniaktr 
T.  Wnght,  80  HL  146;  (/Kane  v.  Treat,  25  III. 
Wl;Jaekv.  WHennett,  IIS  HI.  105,  56  Am. 
Bep.  120;  JaekMonvOU  Trv^es  T.  MeConnd, 
IS  HL  188:  Uapward  t.  Ptople,  145  HI.  65; 
Psrlm-  T.  BoOtford,  B.  1.  d  St.  L.  B.  O9. 19  HI. 
661. 

The  second  clause  of  section  1,  article  9,  of 
the  Constitution  does  not  authorize  the  leg^la- 
ture  to  exempt  fiom  iszatloD  any  corporste 
pr(n>erty. 

OUoMa  Gat  LiglU  A  Ooka  Go.  t.  Puple,  188 
HI.  846;  Sterling  Oa$  Co.  t.  Highn,  184111.661: 
La  Salle  dk  P.  Bone  d  Dummy  R.  Co.  v.  Bono- 
ahue.  127  HI.  28;  ( oal  Rvn  Qml  Co.  t.  Finlen. 
184  lU.  666;  Portor  v.  BodkJ&rd,  R.  1.  d  St.  L. 
a.  Co.  19  in.  570. 

Mr  M.  T.  Maloux*  Attif-Om.^  also  for 
appellee. 

Cralff,  J.,  dellTerecl  the  opinion  of  tbe 
court: 

Tbe  main  question  loTolved  in  this  case, 
•8  presented  by  tbe  record,  is  wlietber  section 
11  of  chapter  83  of  tbe  Act  relating  to  home- 
stead loan  associations,  as  amended  in  1887 
and  1891  (Rev.  Stat.  1898,  chap.  88,  S  88) 
Is  valid.  That  section  is  as  follows :  ^  Cor- 
porations oivanlzed  under  this  act  being  of 
the  nature  oico-operatlTe  associations,  there- 
fore no  interest  premiums,  fines,  or  interest 
on  such  premiums  that  may  accrue  to  said 
corporation,  according  to  tfie  provisions  of 
this  act  shall  be  deemed  usurious  and  tlie 
same  may  be  collected  as  other  debts 
«f  like  amount  may  be  collected  by  law  in 
this  state,  and  all  money  paid  to  sucb  cor- 
porations being  at  once  loaned  out  and  placed 
Into  taxable  property  and  the  sliares  0/  stock 
and  notes  provided  for  in  this  act  being 
simply  eTidence  as  to  where  such  money  has 
been  placed,  therefore  sucb  stock  and  notes 
shall  not  be  subject  to  taxation." 

It  la  claimed  by  counsel  who  insist  on  the 
Talidlty  of  tbe  assessment  made  by  the  as- 
sessor on  the  notes  and  mortgages  01  tbe  loan 
and  homestead  association  tbat  tbe  section  of 
the  act  Is  in  plain  conflict  with  sections  1,  8, 
M  L.  R  A. 


and  8  of  article  9  of  the  Constitution.  Thes» 
8ecti<ni  are  as  follows: 
"tKciion  1.  Tbe  general  assembly  shall 

(trovlde  such  revenue  as  may  be  needful  by 
erying  a  tax  by  valuation  so  that  everr  per- 
son and  corporation  shall  pay  a  tax  in  pro- 
portion  to  the  value  of  his,  her.  or  its  prop- 
erty, such  value  to  be  ascertained  by  som» 
person  or  persons  to  be  elected  or  appointMi> 
in  sucb  manner  as  tbe  general  asscnib^  shall 
direct  and  not  otherwise  ;  but  tlie  general  as- 
sembly shall  have  power  to  tax  peddlers,  auc- 
tioneers, broken,  hawkers,  merchants,  com- 
mission merchants,  showmen,  jugglers,  loo 
keepers,  grocery  keepers,  liquor  dealeiB,  toll 
bridges,  ferries.  Insurance,  telegraph,  anS 
express  Interests  or  business,  vendors  of  pat- 
ents and  persons  ur  corporations  owning  or 
using  franchises  or  privileges,  in  such  man- 
ner as  it  shall  from  time  to  time  direct  by 
general  law  uniform  as  to  the  class  upm 
which  It  operates. 

"Sec.  3.  The  specification  of  the  objectv 
and  subjects  of  taxation  shall  not  deprivs 
the  genera]  assembly  of  the  power  to  requira- 
oibor  Bubjecis  or  objects  to  be  taxed  in  such 
manner  as  may  be  consistent  with  tlie  prio- 
ciples  of  taxation  fixed  In  this  constitutimi. 

^8.  Tbe  property  of  the  state,counlies,aiid 
other  municipal  rarporations,  both  real  and 
personal,  and  such  other  property  as  may  b* 
used  exclusively  for  agricultural  and  horti- 
cultural societies,  for  Mhool,  religious,  cem- 
etery, and  charitable  purposes,  may  be  ex- 
empted fn»n  taxation;  but  such  exemptiois 
shall  only  be  by  general  law.  In  tbe  assess- 
ment of  real  estate.  Incumbered  by  publie 
easement,  any  depreciation  occasioned  hr 
such  easement  may  be  deducted  from  the  val- 
uation of  tbe  property." 

On  tbe  other  hand,  it  is  claimed  that  the 
statute  is  not  in  conflict  with  the  constitu- 
tion ;  tbat  it  does  not  exempt  any  property 
from  taxation:  that  its  effect  Is  not  to  cause 
any  property  to  so  free  from  taxation,  but 
only  to  prevent  double  taxation.  The  low 
homestead  association  in  Question  was  organ- 
ized under  an  act  to  enaole  associations  of 
persons  to  become  a  body  corporate  to  save 
funds  to  be  loaned  only  among  the  member* 
of  such  associations.  Hurd's  Rev.  Stat.  p. 
878.  Section  I  of  the  Act  provides  as  fol- 
lows :  **Be  It  enscted  by  the  people  of  the 
state  of  Illinois  repriisented  in  tbe  genera) 
assembly,  that  whenever  any  number  of  per- 
sons not  less  than  five  may  desire  to  be- 
come incorporated  as  a  mutual  building  loan 
and  homestead  association  for  tbe  purpose 
of  building  and  improving  homesteads,  and 
loaning  money  to  the  members  thereof  only, 
they  sliall  make,"  etc  Section  4  provides 
that  corporations  formed  under  the  act  shall 
be  bodies  corporate  and  politic,  may  sue  and 
be  sued,  may  have  a  common  seal.  etc.  Sec- 
tion 5  provides  that  the  corporate  powers 
shall  be  exercised  by  a  board  of  dlrectwa. 
Section  6  provides  that  the  shares  of  the  stock 
shall  be  $100  each,  and  shall  be  deemed  per- 
sonal property,  transferable  on  tbe  books  of 
tbe  company.  Section  8,  as  amended  in  1801, 
is  as  follows :  **  Tbe  board  of  directors  shall 
hold  such  stated  meetings  not  leas  frequently 
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than  00 ce  a  month  as  may  be  provided  by  the 
)^-1awi  at  which  the  money  io  the  treasury. 
If  OM  hundred  dollars  or  more,  shall  be  of- 
fered for  loan  In  open  meetlog,  and  the  itock- 
holdere  who  shall  bid  the  highest  premium 
for  tiie  preference  or  priority  of  loan,  shall 
beeDtitlHl  to  receive  a  loan  of  one  hundred 
doll&rs  for  each  share  of  stock  held  by  said 
■tockliolders ;  the  said  premium  bid  may  be 
deducted  from  the  loan  In  one  amount,  or  may 
be  paid  In  sndi  proportionate  amounts  or 
lutallmentsandat  such  times  during  theez- 
Isteace  of  tiie  shares  of  stock  borrowed  upon, 
u  may  be  designated  by  the  by-laws  of  the 
respeclWe  associations:   Provided,  tfaat  any 
■uchasaoclatloa  may,  by  its  by-laws,  dispense 
with  the  offering  of  ita  money  for  bids  Id 
open  meeting,  and  in  lieu  thereof  loan  its 
money  at  a  rate  of  interest  and  premium  fixed 
by  Its  by-laws  and  either  with  or  without 
premium,  deciding  tbe  preference  or  priority 
of  loan  by  tbe  priority  of  the  applications  for 
loans  of  its  stockbolders :   And,  provided, 
that  00  loan  shall  be  made  by  sala  corpora- 
tinn  except  to  its  own  members,  nor  in  any 
■urn  in  excess  of  tbe  amounts  of  stock  held  by 
ncfa  members  borrowins.    Bat  such  stock- 
holders may  borrow  sucn  fractional  part  of 
ODfl  hundred  dollars  as  tbe  by-laws  may  pro- 
ride.   Good  and  ample  real  estate  security 
onincambered  except  by  'prior  loans  of  sucn 
•eaociations  shall  be  given  by  the  borrower 
to  iBcara  the  payment  of  tbe  loan:  Provided, 
however,  that  the  stock  of  such  association 
may  be  received  as  security  to  the  amount  of 
tbe  withdrawal  value  of  such  stock."  Sec- 
tion IS  empowers  tbe  association  to  purchase 
real  estate  upon  which  it  holds  a  mortgage, 
ud  to  hold  and  sell  tbe  same  to  any  person 
it  may  desire.   Vwlons  other  powers  are  con- 
forred  by  the  act,  but  it  will  not  be  necessary 
to  refer  to  them  here.   From  tbe  provisions 
of  the  act,  it  is  manifest  that  the  main  object 
of  tbe  corporstioD  Is  to  raise  a  fund  to  be 
loaned  to  its  stockholders,  and  the  only  sub- 
■taatial  difference  between  a  loan  made  by  a 
corporation  of  this  chnracter  and  a  loan  made 
by  any  other  corporation  or  individual  is  that 
s  loan  homestead  association  can  loan  to  no 
person  who  is  not  a  member.  Tbe  person  de- 
■Iring  to  obtain  a  loan  must  Arst  become  a 
itnckholder.  He  is  then  in  a  position  to  obtain 
a  loan,  and  can  do  so, provided  he  is  williog 
to  pey  the  highest  premium  which  may  Ik 
offered  for  tlie  money,  and  will  give  a  mort- 

Sfce  on  unlncMimbered  real  estate,  to  secure 
i  loan.  whl(^  may  prove  acceptable  to  the 
ofBcers  of  tbe  corporation.  Copo  securing 
tbe  money,  tbe  borrower  gl  ves  the  association 
his  note  or  contract  and  mortgage  to  secure 
the  payment  of  tlie  money  received. 

It  Is  true  that  tbe  time  of  payment  Is  not 
Axed  at  a  iaj  certain,  hut  It »  fixed  at  such 

•  time  at  the  stock  held  by  the  borrower  in 
the  corporation  shall  mature.  If  the  bor- 
rower falls  to  comply  with  the  terms  of  tho 
contract  upon  which  he  received  the  money, 
the  association  may  foreclose  the  mortgage  In 
tbe  aame  manner  as  any  otber  person  holding 
K  debt  and  mortgage.  Bo  far  as  tbe  nature 
of  tbe  transaction  is  concerned,  it  is  simnly 

•  loan  of  money  made  by  the  aisociatloD,  and 
ue  note  and  mortgafe  executed  by  the  btv- , 
M  U  R  A. 


rower  represent  a  debt  due  from  the  brarower 
to  the  association  for  the  money  loaned.  Ex* 
pressions  may  be  found  in  Hornet  t.  8m,yth$, 
100  111.  418,  which  might  seem  to  Indicate 
that  the  transaction  was  not  a  loan,  but  a  sale 
of  stock.  What  was,  however,  said  In  that 
case  on  that  subject,  was  corrected  in  the 
later  case  of  Freeman  t.  Ottaioa  Bidg. ,  Home- 
MtMd  4»  Sac.  Amo.  114  111.  183.  It  is  there, 
among  otber  things,  said :  "  It  Is  an  ad< 
vancement  of  money  In  anticipation  of  the 
par  value  of  his  stock,  or.  If  It  be  more  agree- 
able to  BO  call  It.  a  loan  to  be  paid  by  stock 
at  Its  par  value,  with  covenants  to  make  such 
payments  of  Interest  and  installments  of  dues 
on  stock,  etc.,  as  shall  eventually  bring  such 
sbares  to  their  par  value."  Indeed,  under 
the  language  of  section  8,  the  transactioa 
cannot  be  regarded  otherwise  than  as  a  loan. 
It  is  there  declared  that  tbe  money  In  tbe 
treasury  shall  be  offered  for  loan ;  that  no  loaa 
shall  be  made  by  tbe  corporation  except  to 
its  own  members ;  that  good  real  estate  se- 
curity, unincumbered,  shall  be  given  by  the 
borrower  to  secure  the  payment  of  the  loan. 
Why  these  expressions  In  the  act  under  wbicb 
tbe  association  derives  all  its  powers,  if  the 
transaction  is  not  a  loanT  And  if  the  trans- 
action is  a  loan,  and  tbe  note  or  contract  and 
mortgage  are  to  be  treated  as  a  credit,  upon 
what  principle  can  it  be  claimed  that  a  credit 
of  that  character  should  be  exempt  from  tax- 
ation, when  an  cndinair  loan  evidenced  bj 
the  same  security  la  not?  If  a  Btockholder  in 
an  ordinary  corporation  becomes  Indebted  to 
the  corporation,  and,  in  ot^er  to  secure  tho 
indebtedness,  be  executes  bis  note  and  mort- 
gage, payable  to  tbe  corporation,  and  at  the 
same  time  assigns  his  stock  as  collateral  se- 
curity, Um propoBitloD  la  aplalD  one  thatUw 
credit  It  liable  to  be  assessed  In  the  handa 
of  the  corporation  for  taxes,  and  the  legls- 
lature  would  have  no  power  to  exempt  such 
credit  from  taxation.  If  we  are  correct  in 
regard  to  the  case  supposed,  upon  what  prin- 
ciple can  it  be  claimed  that  the  note  or  con- 
tract and  mortgage  given  to  the  homestead 
association  for  a  loan  can  be  exempted  from 
taxation?  The  credits  In  the  two  cases  stand 
upon  an  equality,  and  any  rule  establialied 
which  will  subject  one  credit  to  taxation, 
and  relieve  the  other,  will  violate  that  rule 
of  uniformity  in  taxation  required  by  secMon 
1  of  article  9  of  tbe  Constitution.  The  Con- 
stitution of  1848  cootaioed  a  provision  that 
the  general  assembly  shall  provide  for  levy- 
ing a  tax  by  valuation,  so  that  every  person 
and  corpontion  shall  pay  a  tax  In  the  pro- 
portion to  tlie  value  of  his  or  her  pro|>erty. 
This  provision  Is  substantially  like  the  first 

Sart  of  section  1  of  article  9  of  our  present 
onstilutioD  ;  and  in  Hunmker  v.  Wright,  80 
111.  144,  in  considering  thli  clause  of  the 
Constitution,  it  is  said :  "These  proTisions 
were  manifestly  Inserted  In  tbe  fundamental 
law,  for  the  purpose  of  insuring  equality  in 
the  levy  and  collection  of  the  taxes  to  sup- 
port the  government,  whether  levied  for  state, 
county,  or  municipal  purposes.  The  design 
was  to  Impose  an  equal  proportion  of  these 
burthens  upon  all  persons  within  the  limits 
of  tlie  district  or  body  impoaloc  them.  Un- 
dw  these  pnrlsicmji,  the  leglilatun  bu  no 
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power  to  exempt  or  release  »  person  or  com- 
innnit7  of  persons  from  their  proportionate 
lh«re  of  these  burthens. "  In  JaekionviUe  Trua- 
tees  V.  MeGonnd,  12  111.  188,  it  was  held  that, 
under  the  coostitutloo,  the  legislature  bad 
no  power  to  exttnpt  one  tpectes  of  penonal 
property  from  tazaticoi  while  It  oollects  a  tax 
from  another  within  the  same  jurisdiction. 
In  the  discuBBlon  of  the  question,  it  Is  there 
said :  "  The  constitution  of  the  state  ex- 
pressly declares  that  the  mode  of  levying  a 
tax  shall  be  by  valuation  'so  that  every  per- 
■w  and  owpcnation  shall  pay  a  tax  in  pro- 
portion to  the  value  of  his  or  her  property.  * 
Under  this  provision  the  legislature  would 
have  no  power  to  exempt  from  taxation  one 
species  of  personal  property  while  it  col- 
lected a  tax  from  another  within  tttt  same 
JurisdIctloD,  and  it  Is  never  to  be  presumed 
that  the  legislature  Intended  to  pass  a  law 
which  should  be  oontrair  to  the  constitution 
either  Id  its  letter  or  spirit. "  See  also  «/aeft 
T.  WeUnnstt,  110  111.  106,  66  Am.  Rep.  190; 
•nd  Hayvard  v.  People,  146  111.  66. 

Under  section  1  of  article  9  of  the  Consti- 
tution, we  think  It  Is  plain  that  the  burdens 
of  taxation  were  Intended  to  be  cast  equally 
upon  all  the  prDperty  of  the  state,  of  every 
description.  Where  revenue  Is  needed,  a  tax 
Is  required  to  be  levied  <w  a  valuation  so  tlut 
•very  person  and  <»nporation  shall  be  re- 
quired to  pay  a  tax  In  proportion  to  Oie  value 
of  bis,  her,  or  its  property.  Uniformity  of 
taxation  on  all  property  was  the  cardinal 
principle  of  that  section  of  the  constitution, 
and  hM  it  not  been  for  the  adoption  of  sec- 
tion 8  of  article  9  the  legislature  would  have 
had  no  power  In  any  case  to  enact  a  law  ex- 
empting any  property  from  taxation.  But, 
nnoer  section  8,  property  of  the  state,  coun- 
ties, and  other  municipal  corporations,  both 
real  and  personal,  and  such  other  property  as 
may  be  used  exclusively  for  agricultural  and 
horticultural  societies,  for  schools,  religious, 
cemetery,  and  charitable  purposes,  may  be 
exempted  from  taxation,  but  such  exemption 
shall  only  be  by  general  law.  Here  power 
is  conferred  on  ^e  legislature,  in  certain 
specified  cases,  to  exempt  certain  property 
from  taxation.  Tlie  section  enumerates  cer- 
tain specified  property  which  the  legislature 
may,  dj  general  law,  exempt.  In  the  con- 
struction of  statutes,  it  is  a  well- understood 
rule  that  the  enumeration  of  ceiUtin  speci- 
fied things  which  may  be  exempted  excludes 
all  others  not  therein  mentioned.  Section  8 
is  therefore  a  limitation  In  the  power  of  ^he 
legislature.  The  enumeration  in  that  section 
of  certain  specified  property  which  may  bo 
exempted  la  a  clear  limitation  upon  the  power 
of  the  legislature  to  exempt  any  other  prop- 
erty. Shares  ct  stock  of  homestead  loan  as- 
sociations and  notes  taken  by  such  associa- 
tions do  not  fall  within  the  property  which 
the  legislature  was  authorized  to  exempt 
from  taxation,  and  It  seems  plain  that  the 
section  of  the  act  of  the  legislature  Is  In  con- 
flict with  the  constitntlon.  Moreover,  sec- 
tion 6  of  article  9,  in  plain  and  unambiguous 
language,  prohibits  the  legislature  from  re- 
leaMng  property  from  Its  proportionate  share 
of  taxes,  and  anv  law  which  provided  tliat 
any  property  otoer  than  that  contained  In 
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section  8  of  article  9  should  be  relieved  from 
its  sliare  of  taxation  would  be  In  conflict  with 
the  constitution.  That  section  of  the  c<xistl- 
tutioD  Is  as  follows: 

**8ec.  6.  The  general  assembly  shall  have 
no  power  to  release  or  discham  any  oonnty, 
dty,  township,  town  or  district,  tx  the  in- 
habitants thereof,  or  the  property  Uioreln, 
from  their  or  its  proportionate  share  of  taxes 
to  be  levied  for  state  purposes,  nor  shall 
commutation  for  such  taxes  be  anthorized  in 
any  form  whatsoever. " 

If  the  legislature  has  no  power  to  release 
anycountv,  city,  township,  town,  or  district, 
or  the  inhabitants  thereof,  or  the  proper^ 
therein,  from  their  or  Its  proportionate  share 
of  taxes,  as  declared  by  this  section  of  the 
coDstitution,  upon  what  ground  can  the  leg- 
islature pass  an  act  providing  that  the  stock 
and  notes  of  a  loan  and  homestead  associatioa 
located  In  Joliet  or  in  any  other  city  or  town 
shall  not  be  subject  to  tazati<Hir  But  it  is 
insisted  that  it  is  not  the  duty  of  the  legis- 
lature, under  the  constitution,  to  require  all 
property  to  be  assessed  for  taxation,  and, 
under  the  policy  adopted  under  the  consti- 
tution, certain  property  has  been  exempted. 
Ib  the  argument  uree  instaooes  are  given: 
First.  That  the  shares  of  stock  of  oorpozm- 
tions  organised  under  the  laws  of  the  state, 
which  are  property;  are  exempt  from  taxation. 
Second.  While  credits  are  property,  tax- 
payers are  permitted,  in  making  their  assesa- 
ment,  to  deauct  debts  from  such  credits,  and 
thus  a  portion  of  the  credits  are  exempted. 
Third.  Bills  receivable  and  other  credits  due 
to  a  bank,  banker,  broker,  or  stockjobber  are 
property  which  might  be  taxed,  yet  they  are 
not  taxed  under  the  general  revenue  laws  of 
the  state.  The  argument  of  counsel  is  quite 
plausible,  but  we  do  not  regard  the  poaltloa 
assumed  as  sound.  There  is  a  well-defined 
and  broad  distinction  between  the  real  sub- 
ject-matter of  taxation  and  the  mode  or  man- 
ner in  whldi  such  taxatlMi  is  to  be  levied. 
Section  1  of  article  t  of  the  Constitution 
provides  that  the  general  assembly  shall  pro- 
vide such  revenue  as  may  be  needful  bj 
levying  a  tax  by  valuation  so  that  every  per- 
son and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her,  or  its  property. 
Here  Is  a  plain  provision  requiring  the  rev- 
enue to  be  raised  by  levying  a  tax  m  all 
property  in  proportion  to  value.  But  this  in 
followed  bv  a  further  provision,  wbidi 
allows  the  legislature  to  decide  the  mnnner 
in  which  property  may  be  valued,  and  ihe 
manner  in  which  the  tax  may  bis  levied. 
These  are  matters  within  tibe  discretion  of  the 
legislature,  butthesubject-matterof  taxation 
has  been  determined  and  established  by  the 
constitution,  and  what  mav  be  exempted  is 
tlwein  specified,  and  the  legislature  baa  no 
power  to  go  beyond  the  exemptions  named  in 
ttie  constitution.  While  It  may  be  conceded 
that  the  Interest  of  a  corporation  in  the  cor- 
porate property  and  the  interest  of  the  stock- 
holder in  the  corporation  are  separate  ia- 
terests,  yet  in  reality  they  both  represent  one 
thing, — the  money  invented  in  the  corpora- 
tion oy  those  who  organized  and  created  it. 
It  would  therefore  be  manifestly  unjoat  tm 
impose  a  tax  on  the  corporation  itself,  and 
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It  thenma  ttme  Impow  a  tax  od  the  ibares  of 
ttock.  Such  a  coarae  would,  in  effect,  require 
mweT  ioTeated  Id  aoorporation  to  pay  double 
taxatlOQ.  It  would  be  repugnant  to  the  prin- 
ciple of  equality  and  UDiformity  in  tazatioD 
eajuined  by  the  constitution ;  and  bad  the 
legltlatare  attempted  to  require  a  corporation 
•rganized  and  doing  buaioeea  under  the  laws 
ef  this  state  to  pay  a  tax  on  Its  ocvporato 
proper^,  and  at  the  same  time  require  the 
ahsres  w  stock  issued  by  tiie  corporation  to 
be  taxed,  Uie  validity  of  a  law  ol^  that  char- 
acter might  well  be  doubted.  In  riew  of 
these  facte,  the  legislature,  under  the  power 
eonfeired  by  the  constitution  to  regulate  the 
Buoner  of  ascertaining  the  fair  valuation  of 
property  subject  to  taxation,  and  the  mode 
to  be  adopted  la  the  assessment,  baa  provided 
by  general  law  that  the  whole  assessment 
■ball  be  made  against  the  corporation.  In 
doing  this  the  legislature  did  not  intend  to 
exempt  any  property  from  taxation,  and  no 
oroperty  was  exempted  from  taxation.  The 
legislature,  in  order  to  avoid  confusion  and 
complication  in  the  sssessment,  determined, 
as  ft  hsd  the  right  to  do,  that  the  whole  tax 
should  be  collected  from  the  corporation 
itstflf.  In  adopting  this  mode  of  assessment, 
no  property  was  exempted  from  taxation,  but 
the  whole  burden  was  cast  on  the  corporatiou, 
leaving  it  to  adjust  the  mattw  between  Itself 
sod  its  stockholders  as  it  might  think  best. 

In  considering  this  mode  of  assessment.  In 
Oltaua  Oiau  Oo.  v.  MeCaleh.  81  111.  659,  it  is 
said :  "The  geoera]  assemblv  .  .  .  has  pro- 
vided that,  where  the  tangible  propertv  orcap- 
Ital  stock  of  a  corporation  is  assessed  for  taza* 
tloD,the  shares  shall  not  be  assessed  against 
the  holders  thereof.  Thus,  It  is  seen  that  the 
shareholders,  undw  this  provision,  escape 
taxation  on  their  individual  shares,  when  the 
oompany  list  their  tangible  prooerty  as 
espiial  stock.  We  perceive  no  excess  In 
the  exercise  of  power  by  the  general  assembly 
In  making  this  provision.  The  company, 
through  ueir  directors.  Id  exercising  tlie 
fiBBCDlse  and  managing  the  business  for  the 
■tockboldeT8»  act  as  quasi  trustees ;  and  Uielr 
Klation  to  eadi  other  is  so  cloae  In  the 
msnagement  of  the  corporation,  tbelr  busi- 
aess  uid  property  thus  held  and  managed, 
that  no  reason  Is  perceived  why  the  general 
sssembly,  if  they  believe  that  such  a  mode 
is  better  calculated  to  prevent  the  shares  from 
escaping  their  just  proportion  of  taxation, 
may  not  require  the  taxes  to  be  paid  by  the 
corp<»atI(»,  and  collected  by  them  of  the 
■faareholder,  by  deductinjc  the  amount  from 
bis  dividends  or  otherwise.*  In  the  case 
cited,  there  la  no  intimation  that  the  legis- 
lature, In  adopting  the  mode  of  taxation  It 
did  in  regard  to  corporations,  either  directly 
or  Indtrectly  exnnpted  any  property  from 
taxation ;  and  we  see  no  reason  now  to  chsuge 
the  conclusion  there  reached.  As  respects 
credits  and  the  deduction  authorized  by  the 
statute  of  bona  fide  debts  of  the  person  or 
oorporation  assessed  from  such  credits,  we  do 
Bet  nodentand  thst  operation  of  the  ststuto 
exempt!  property  from  taxation.  Section  37 
of  the  Revenue  Statute  (chap.  IM),  which 
uthorizes  tha  deduction  of  debts  from 
credits,  is  as  follows:  "In  making  up  the 
aBL.R  A. 


amount  of  credits  whtdi  any  person  is  n- 
quired  to  list  fat  himself,  or  for  any  other 
person,  company,  or  corporation,  he  shall  be 
entitled  to  oeduct  from  the  eross  amount  ot 
credits  ths  amount  of  all  bona  fide  debts 
owing  by  such  person, company, or  corporation 
to  any  other  person,  company,  or  corporation 
for  a  oonstderation  received.*  It  may  be 
conceded  that  credits  are  property,  but  If  a 
taxpayer  holds  a  promissory  note  of  (1,000 
against  X.,  and  at  the  same  time  Is  Indebted 
to  B.  in  the  sum  of  $1,000,  he  has  no  credits. 
If  A.  borrows  of  B.  tl.OOO,  and  loans  the 
same  money  to  C,  can  It  be  said  that  A.  haa 
property  of  the  value  of  $1,000,  or.  In  other 
words,  is  he  worth  $1,000!  The  method 
adopted  by  the  legislature  In  requiring  cred- 
its  to  be  assessed  was  intended  to  reach  such 
credits  ss  the  taxpayer  possessed,  and  tha 
only  jiist  mode  that  could  be  adopted  was  ona 
allowing  all  bona  fide  debts  to  be  deducted, 
leaving  the  balance  in  his  hands  liable  to  be 
taxed ;  and,  In  our  judgment,  the  adoption 
of  this  mode  of  assessment  of  credits  ex- 
empts no  property  from  taxation.  As  to 
deductions  allowed  in  the  case  of  bankers, 
brokers,  and  stockjobbers,  they  stand  up<Hi 
the  same  footing.  The  statute  authorizes  tiM 
amount  of  deposits  and  the  amount  of  so* 
counts  payable  to  be  deducted  from  the  bills 
receivable  and  other  credits  and  interest  dua 
the  bank.  This  is  a  meUiod  under  which  it 
may  be  determined  what  the  just  snd  truo 
amount  of  credits  is,  held  and  owned  by  tha 
bank,  which  should  be  assessed  as  propertv. 
The  legislature.  In  providing  this  mode,  did 
not  Intend  to  exempt  any  property  of  any 
description,  but  only  adopted  a  plan  under 
which  the  true  and  real  amount  of  property 
held  and  owned  could  be  ascertained.  Tot 
deposits  held  by  a  hank  and  its  aoconnts  dua 
represent  the  Indebtedness  of  a  bank ;  and,  - 
in  order  to  determine  the  real  credits  owned 
by  the  bank,  these  items  should  be  deducted 
from  the  bills  receivable,  and  a  statute  au- 
thorizing this  to  be  done  does  not,  in  our 
opinion,  exempt  any  property  from  taxation. 
It  Is  Mly  a  method  adopted  by  which  the 
true  credits  held  and  owned  may  be  ascer- 
tained and  determined. 

It  Is  also  claimed  that  the  power  of  tho 
legislature  over  the  subject  of  taxation  of 
coTDoratlons  and  their  property  does  not  fall 
within  the  limitation  prescribed  by  the  first 
clause  of  sectioo  1  of  srticle  8  of  the  Con* 
Btitution,  but  under  the  last  clause  of  that 
section,— that  tlie  legislature  has  antiiorlty 
to  tax  or  not  to  tax  the  property  of  corpora- 
tions, as  It  may  in  Its  discretion  deem  proper. 
In  arriving  at  a  construction  of  section  1,  tha 
two  clauses  of  the  section  must  be  considered 
together,  and  the  entire  sectioo  must  be  coa- 
sidBred  m  connection  with  sections  8  and  8  of 
the  same  article.  When  this  is  done,  we  think 
it  is  plain  that  the  framers  of  the  6oostituti<» 
intended  that  all  property  should  be  texed, 
except  such  as  the  legislature  was  authorized 
to  exempt  by  section  8 ;  that  it  was  not  in- 
tended by  the  second  clause  to  permit  any 
property  helooglng  to  the  corporations  to  ba 
exempted  from  taxation  by  the  legislature^ 
but  the  legislature  was  mly  authorized  to 
adopt  a  different  uethod  for  tha  assesgnwrt 
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of  Buch  property  if  it  was  tbougl  k  proper  to 
do  M.  By  adopting  the  construclioQ  ooq- 
tended  for,  the  Qrst  clause  of  Bectirai  1,  which 
reqaires  equality  and  UDlformity,  would  not 
•0I7  be  abrogated,  but  the  legislature  would 
IwTC  unlimited  power  to  eiempt  large 
amounts  of  property  of  corporatioDS,  while 
the  same  property  In  the  banda  of  Individuala 
would  be  liable  to  taxatioo.  Much  retlaDce 
In  the  argument  ia  placed  on  tittrivig  Oat  Go. 
T,  Higbif,  IM  111.  557.  But  In  that  case  It 
wna  not  claimed  that  the  property  assessed 
was  exempt  from  taxatioo.  Whether  the 
legislature  had  the  power  to  exempt  the  prop- 
erty of  a  corporation  under  the  second  clause 
of  section  1  did  not  arise  In  that  case,  nor 
was  that  question  decided.  It  was  held  in 
that  case  that  the  power  to  impose  a  tax  upon 
the  capital  stock  and  franchibc  of  a  corpora- 
tion formed  for  pecuniary  profit  was  not  con- 
fined to  the  first  clause  of  section  1  of  article 
9  of  the  C(mstitution,  and  the  second  clause 
was  not  confined  to  occupations,  but  also  ap- 

EUed  to  property  rights.    But  the  question 
ere  inrolTea  was  not  considered  nor  decided  ; 
and  the  same  is  true  of  the  other  cases  cited. 

It  is  also  claimed  in  the  argument,  if  the 
omrporatlon  is  taxed  on  the  obligations  it 
holds  against  b<»rrowers,  the  borrowing  stock- 
kolder  will  be  taxed  twice  on  the  same  prop- 


I  erty,— once  on  the  real  estate  mortgaged,  and 
again  on  the  credit  arising  from  the  loan  ;  and 
the  result  is  double  taxation.  We  do  not 
concur  in  this  view.  Where  a  person  owning 
a  farm  procures  a  loan,  and  mortgages  the 
land,  it  IB  aubjact  to  taxation  as  the  property 
of  the  owMT,  and  the  note  and  mortgage  are 
subject  to  taxation  as  a  credit  In  the  hands 
of  the  person  loaning  the  money ;  and.  where 
a  loan  is  procured  from  a  homestead  loan  as- 
sociation, the  borrower  and  the  asaociatioa 
occupy  a  similar  positlmi ;  and,  if  the  note 
and  mortgage  and  the  land  upon  which  the 
mortgage  is  giren  are  both  taxable  in  theous 
case,  we  see  no  good  reason  why  they  should 
not  be  in  the  other.  The  note(or  contract)ud 
mortgage  held  by  a  loan  association  are  In  no 
sense  a  credit  of  the  borrower,  but  It  Is  a 
credit  belonging  to  the  corporation.  If  the 
credit  is  taxed,  the  tax  falls  mi  the  corpora- 
tioQ,  and  not  upon  the  borrower.  It  is  true 
tbata  portion  of  the  tax  may  ultimately  fall 
on  the  borrower,  as  a  stockholder  of  the  cor- 

K ration ;  but  that  amount,  whatever  it  may 
,  falls  upon  him  as  a  stockholder,  having 
an  investment  for  profit  tn  a  corporation. 

In  conclusion,  we  tliink  that  the  associa- 
tion was  liable  to  be  assessed  by  the  assessor 
and  the  dfrxf  of  ikt  Oireuit  Court  toill  be 
firmed. 


IOWA  SUPREME  COURT. 
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Inranuioe  on  fkumlny  nienalls  ud  live- 
■teek  <m  deaeribed  preaiiaea  occupied  br 
tbe  assured,  and  on  bay  In  staoka,  does  not  oover 
■neb  property  vben  taken  temporarily  for  the 

purpose  of  plowing:  to  a  place  twenty  miles  dis- 
tant, especially  where  the  appUoatton  which  to 
made  part  of  tbe  poUoy  asks  for  insuranoe  oo 
Ure^took  "while  on  tbe  immlsea  only," 

APPEAL  br  plaintiff  from  a  Judgment  of 
tbeDistriet  Court  for  Plymouth  County 
In  favor  of  defendant  in  an  action  loought  to 
recover  the  amount  alleged  to  he  due  on  a  pol- 
iCTof  fire  insurance.  Affirmed. 
The  facts  are  slated  in  the  opinion. 
Mtt»r$.  Zink  ft  Roseberry,  for  appellant: 
This  application  and  policy  were  each  de- 
rigned  10  include  three  kinds  of  property: 
(1)  buildings  on  real  estate;  (8)  personal  prop- 
erty from  the  nature  and  use  of  which  it 
would  be  In  contemplation  of  the  parties  con- 
fined to  one  location,  as  household  goods,  a 
stock  of  groceries,  dry  goods,  hardware,  eta; 
ffl)  personal  property,  nran  Uie  nature  and  use 

Nora.— Por  location  of  movable  property  as 
affecting  Insutanoe,  seenofe  to  Benton  v.  Farmers 
MuL  F.  Ins.  Oo.  (Hkih.)  28  L,  R.  A  S87. 
88  li.  RA. 


of  which  It  wonld  be  taken  Into  different 

places,  aa  harness,  wagons,  horses,  wearing  ap- 
parel, buggies,  etc. 

Words 'descripiive  of  location  might,  aa  to 
one  class  of  property,  or  as  to  one  kind  of  in- 
surance, be  treated  as  a  statement  of  a  fact  re- 
lating to  the  risk,  and  as  amounting  toasUpu- 
latioo  or  condition  that  tbe  property  should 
remain  there;  while  as  to  tbe  other  class  of 
property  or  as  to  the  kind  of  Insurance,  it 
ml>i:bt  be  coostrued  aa  mere  description  for  tbe 
purpose  of  identification. 

DeQrag  v.  <laeen  In$.  Co.  88  Minn.  501; 
Holdrook  T.  3t.  Faul  Fir«  d  Marine  In$.  Co. 
25  Minn.  388;  MornU^.  Aorieuttural  In*.  Co. 
78-  N.  Y.  :408,  3»  Am.  Rep.  184;  Komitar. 
Bannibal  Sat.  dim.  Oa.^  Uo.  196,  97  Am. 
Dec.  826. 

Tbe  words  which  are  used  must  be  construed 
with  reference  to  the  property  to  which  they 
are  applied. 

McCluer  v.  Oirard  P\t«  d  Marine  2m.  Oo. 
48  Iowa,  861,  23  Am.  Rep.  249. 

Where  a  person  procures  a  policy  upon  his 
horse,  harness,  buggy,  and  phaeton,  as  con- 
tained in  a  certain  bam,  the  presumption  must 
be  that  they  are  In  use,  and  that  the  p<^y  is 
issued  with  reference  to  rach  na& 

Ibid. 

If  there  Is  no  express  provision  in  the  policy 
limiting  the  appellant's  use  of  the  propertv 
destroyed  to  the  prerolses  described  therein, 
and  limiting  the  liability  of  the  appellant  in 
case  of  loss  to  the  ssme,  the  law  will  not  imply 
one. 

Petermm  v.  Mittiuippi  VoUeff  ins.  Oo.  84 


Sec  nlso  30  L.  R.  A.  545;  43  L,  R.  A.  838. 
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lowi,  407.  96  Am.  Dec.  748;  Milh  T.  Farmart 
Ini.Co.Si  Inwa,  401;  LonguetiUe  y.  Western 
Amr.  Co.  61  Iowa,  553.  iUl  Am.  Rep.  U6; 
McCtuer  v.  Qirard  Fire  A  Marine  1h$.  Oo. 

The  character  of  the  property  iDsured  must 
be  conaidered  in  determlaing  the  tnie  ooostruc- 
ttoD  of  tbe  policy. 

LonBveville  t.  Wa»tem  Auwr.  Oo.  ffl  low*, 
«54,  88  Am.  Rep.  146. 

Policiea  of  insurance,  udIcbs  the  laognage 
eicludea  the  presumptioo,  must  be  presumed 
to  be  made  vtth  reference  to  the  character  of 
the  propertT  insured,  and  to  the  owner's  use  of 
4t  in  the  orainazy  manner,  and  for  the  purposes 
fw  wUdi  sutdi  property  la  ordinarily  held  and 
wed. 

HoOnek  t.  ^  Pavl  Ftre  d  Marine  Ine.  <h. 
15  Mian.  288;  MeCtuer  r,  Qiraera  Fire  dt  Mar- 
ine  Ine.  Go.  tupra. 

The  parlies  to  this  policy  must  be  presumed 
to  bare  had  all  the  facu  iocirlent  to  the  use  of 
tbe  property  in  rlew  when  ihey  made  the  con- 
tract. 

DeGritffy.  Qu^n  Int.  Co.  88  Minn.  501; 
Soya  V.  Northwatfm  2/at.  int.  Go.  64  Wis. 
416. 51  Am  Rep.  631. 

The  assured  had  the  right  to  use  bis  prop- 
«rtT  in  the  usual  manner  and  for  the  usual  pur- 
poses for  which  he  kept  the  same,  and  if  the 
losa  occurred  while  so  using  the  property, 
tfaougb  m  a  place  other  than  that  mentioned 
in  the  policy,  and  the  risk  tie  increased  thereby, 
the  assured  can  recover,  unless  there  ia  some- 
thing  in  the  policy  which  clearly  changea  this 
tnie. 

MeCliier  v.  Qirard  Fire  A  Marine  Int.  Oo. 
48  Iowa,  850,  32  Am.  Rep.  249;  Peterson  v. 
Mittissippi  VaUey  Ins.  Co.  34  Iowa,  495,  95 
Am.  Dec  748;  MiU*  v.  Farmera  Int.  Go  and 
LongucciUe  v.  Wetlem  Attur.  Co.  eupra; 
Bterett  t.  Continental  Int.  Co.  81  Minn.  76; 
Bolbrook  V.  8t  Paul  Fire  <t  Marine  Int.  Oo., 
Soyet  y.  Northweatem  Nat.  Int.  Go.  and  2k- 
ft^T^-  Q*^^        Cb  tupra. 

nlien  a  policy  of  insurance  contains  con- 
tradictory or  ambiguous  terms,  or  leaves  room 
for  construction,  rendering  its  meaning  doubt- 
ful, the  courta  always  resolve  the  doubt  in 
(ivor  of  the  aamred,  and  against  a  construc- 
tlon  which  makee  the  itatements  of  the  in- 
«red  a  warranty. 

Indiana  Farmert  Jam  Stock  Int.  Oo.  y. 
Bundeil,  7  Ind.  App.  426;  Pheniz  Int.  Go  of 
Brooklyn  v.  Pietel.  119  Ind  155;  FiteA  v. 
American  Popular  L.  Ins.  Co.  69  N.  T.  66S,  17 
Am.  Rep.  S72;  Bagsrt  t.  Phenix  Int.  Oo.  of 
Bnoklyn.  121  Ind.  670;  Firtt  Nat.  Bank  of 
Kantat  City  v.  Hartford  F.  Ins.  Oo.  95  U.  8. 
*78.  24  L.  ed.  568;  Moulorv.  American  L.  Ins. 
Co.  Ill  U.  P.  885,  28  L.  ed.  447:  No- thwestern 
JTuf.  L.  Int.  Co.  V.  Haulett.  105  Ind.  212,  69 
Am.  Rep.  192;  Carson  y.  Jersey  City  Ins.  Oo. 
48  N.  J.  L.  800,  89  Am.  Rep.  686. 

Mmrt  a  Mamie  A  Seott  for  appellee. 

BoWsucM^  J.,  delivered  the  opinion  of 
the  court: 

The  material  facts  shown  by  the  petition 
Ad  admitted  by  the  demurrer  are  aubatan- 
tially  as  followi:  The  defendant  Issued  to 
the  plaintiff  a  policy  insuring  him  against 
loss  or  dami^cr  by  flre  on  houadoold  furniture 
*  L.  R.  A. 


and  other  property  for  the. term  of  fire  years. 
During  the  life  of  the  policy  a  portion  of  the 
property  which  it  was  designed  to  cover, 
consi^cinKof  three  horses,  one  colt,  hamen, 
a  plow,  plow  tongue,  neck  yoke,  and  whiffle- 
tree  twenty  bushels  of  corn,  and  half  a  ton 
of  hay,  was  destroyed  by  fire.  The  policy 
was  issued  on  an  application  which  asked 
for  insurance  on  "  reapers,  mowers,  harveat- 
era,  and  farming  utensils  (excepting  thresh- 
ing macltines),  wagons,  buggies,  and  harness 
in  buildings  on  premises ;  on  grain  In  gran- 
aries, cv  in  bams,  in  cril»,  or  in  dwelling ; 
.  .  .  on  horses,  mules,  and  colts  .  .  . 
while  CD  premises  only,  and  againat  loss  by 
lightning  while  at  large.  Situated  on  Sec, 
4,  Twp,  93,  Range  46,  county  of  Plymouth. 
Iowa.**  The  application  also  contained  the 
following:  "1  warrant  the  foregoing  ap- 
plication ...  to  contain  a  full  and  txhm 
description  and  statement  of  the  circum- 
stances, conditioDS.  situation,  value,  incum- 
brance, occupation,  and  title  to  the  property 
hereby  proposed  to  be  Insured  in  the  Pheniz 
Insurance  Company;  and  I  warrant  the  an- 
swers to  each  of  the  foregoing  questions  to 
l>e  true. "  The  property  was  descrit^ed  In  the 
policy  as  it  was^n  the  application,  excepting 
that  the  policjr  insured  '^horses,  mules,  and 
colts  on  premises,  and  against  loss  by  light- 
ning while  at  large."  The  policy  slao  con- 
tained a  provision,  following  the  specifica- 
tions of  the  property  insured  and  referring  to 
it,  whidi  ts  as  follows:  "Situated  (except 
as  otherwise  provided)  on  and  confined  to 
premises  actually  occupied  by  the  assured, 
to  wit,  leased  acres,  Sec.  4,  Twp.  93,  Range 
46,  Plymouth  county,  Iowa."  The  policy 
was  based  on  the  application,  every  statement 
of  which  was  made  a  warranty,  and  a  part 
of  the  policy.  When  the  policy  was  issued, 
and  when  the  loss  occurred,  the  plaintiff  was 
a  farmer,  and  kept  and  used  the  property  de- 
stroved,  excepting  the  bay  and  corn,  In  his 
business,  and  was  so  using  It  at  the  time  It 
was  destroyed.  At  that  time  all  of  the  prop- 
erty in  question  was  on  section  26,  in  town- 
ship 92  north,  of  range  48,  '  in  Plymouth 
county,  nearly  twenty  miles  from  the  place 
described  in  the  policy.  All  of  it,  except- 
ing tlie  hay  and  com,  had  been  taken  there 
temporarily  for  the  purpose  of  plowing.  The 
colt  was  with  Its  dam,  and  the  bay  and  com 
were  for  use  in  feeding  the  horses.  The 
ground  upon  which  the  demurrer  was  sus- 
tained was  tiiat  the  pol  icy  covered  the  prop- 
erty destroyed  only  while  it  was  on  the  prem- 
ises described  in  the  policy,  and  not  at  the 

ftlaca  where  the  loss  occurred.  The  appel- 
ant contends  that  the  character  of  the  prop- 
erty Insured  must  be  considered  in  determin- 
ing the  true  construction  of  the  policy ;  that, 
unless  the  language  used  prevents,  the  pre- 
sumption is  that  the  policy  was  issued  with 
reference  to  the  character  and  probable  use  of 
the  property ;  and  that,  while  it  was  used  in 
the  manner  and  for  the  purposes  contemplated 
by  the  parties,  the  policy  continued  in  force. 
He  further  contends  that  the  policy  does  not 
limit  the  use  of  the  property  to  the  premises 
described  in  the  policy.  In  Peterson  v.  Mit- 
tissippi Valley  Int.  Co.,  24  Iowa.  494,  96 
Am.  Deo.  748,  the  property  inaured  was 
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described  u  -sltasted  Bee  29,  Twp.  80,  R. 
7  west,"  and  the  only  claim  of  the  limltatioD 
was  based  on  thai  description.  It  was  held 
not  to  limit  liability  under  the  policy  to  Ion 
which  occurred  on  the  aectioD  speclQed.  It 
wu  held  in  MitU  r.  Fitrnun'  Int.  Co.,  87 
lowB,  400.  that  a  policy  on  *'llT«-sto<^  on 
premises.  $326,  situated  Sees.  7,  76,  27,"  wai 
not  limited  to  the  property  while  on  the 
premises.  In  MeCtrter  r.  Qirard  Fire  d  Ma- 
rt'M  Iru.  Co.,  4S  Iowa,  840.  22  Am.  Rep. 
S49,  it  appeared  that  the  poli<7^  In  dispute 
was  Ml  property  "oontained  in  a  frame  Iwrn 
■itoateaon  the  northwest  comer  of  Alley  and 
Bleventh  streets,  Dtibuaoe.  Iowa."  It  was 
held  that  this  descriptioa  did  not  Itmlt  the 
liability  of  the  iosuranoe  compaoy  to  loss 
which  occurred  in  the  bam,  but  merely  in- 
dicated the  place  where  it  was  to  be  deposited 
when  not  in  use.  That  rule  was  followed  in 
LmgutviUe  t.  Wettem  Amr.  Oo..  61  Iowa, 
658,  88  Am.  Rep.  146,  which  was  a  case 
where  the  property  insured  was  describol  as 
"all  coDtalnea  in  two-story  frame  dwelling 
on  lot  6,  Newberry's  subdivision,  Dubuque7 
Iowa."  In  these  cases  stress  was  laid  upon 
the  use  of  the  property  which  must  bare  been 
contemplated  by  tbc  parties  to  the  contract 
of  insaranoe.  This  case  would  be  covered 
by  the  same  rule  if  the  property  Insured  was 
merely  described  as  in  or  on  certain  premises. 
But  the  language  used  in  the  policy  under 
consideration  is  more  sieoiflcant  aod  restric* 
tive.  It  is  true,  there  is  not  express  provis- 
iOD  fo  the  policy  making  it  void  or  inopera- 
tin  as  to  property  insured  when  away  from 
the  premises  described.  It  is  also  true  that 
the  description  of  the  horses,  mules,  and  colts 
contained  in  the  policy  omits  words  set  out 
In  the  application.  But  the  policy  and  the 
application  together  contain  the  contract  of 
Insurance.  Tlie  application  asks  for  insur- 
ance on  the  horses  and  colts  "while  on  the 

{tremises  only. "  Insurance  on  other  property 
s  asked  in  terms  less  restrictive,  and  the 
situation  of  all  the  property  to  be  Insured 
is  glveo.  The  policy  insures  the  hay  "in 
stacKB,"  the  farmmg  utensils  and  harness  "in 
buildings  on  premises,"  and  the  horses  and 
colts  "OD  premises."  This  is  not  all,  how- 
cTer.  The  property  insured  isfurUier  speci- 
fied as  "situated  (except  as  otherwise  pro 
Tided)  on  and  confined  to  premises  actually 
occupied  by  the  assured,"  which  are  de- 
scribed.  This,  we  think,  wss  intended  to 
limitliability  under  the  policy  to  loss  which 
should  occur  to  the  property  whil<f  oq  the 
premises.  Ttie  ai>plicatiCNa  shows  that  this 
was  whst  wss  desired  by  the  plaintiff  as  to 
the  horses  and  colts,  and  the  oolicy  adopted 
the  general  provision  applicable  alike  to  all 
the  property  insured.  We  know  of  no  reason 
why  such  a  limitation  as  that  la  not  valid. 
Even  If  it  be  true  that  the  policy  should  be 
held  to  continue  In  force  while  the  property 
Is  not  on  the  premises  described,  if  It  is  used 
for  ordinary  purposes  which  must  have  been 
contemplated  by  tlie  parties  when  the  policy 
was  Issued  It  must  be  held  that  the  policy 
did  not  cover  the  loss  In  question,  for  it  oc- 
curred while  the  property  was  being  used  at 
an  unusual  distance  from  the  place  where  it 
should  hftTo  Iwen  kept.  That  was  not  an 
S8L.R  A. 
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ordinary  use,  and  could  not  have  been  cod- 
templsted  by  the  parties  when  the  insurano* 
was  effected.  We  coodude  tliftt  the  demurrer 
was  properly  sustained. 


J.  B.  HENTZEB 
«. 

WESTERN  OinON  TELEGRAPH  Oa» 

i  lOWB.  > 

1.  nw  pemm  t«  wImmb  a  me— age  wa» 
fcddrc—od  mxf  maintain  an  aotloo  for  dsn^ 
axes  sustained  "bj  blm  oo  aooount  of  QeRllffeD(» 
In  Its  deliverr, 

8>  Da  mag—  tar  awntal  niflbiiiis  tod^ 
pendent  td  mej  idiysleal  Injutr  mar  be  tvoOT^ 
ered  fbr  negUgenoe  In  daHverr  of  a  teleBtam  th» 
obsracteroC  wUdi  is  known  to  Iha  telesiapb 
enmpaajr. 

mniM,  J.,  dtventa.) 
<Iiebniary9.UIS.l 

A  PPEAL  by  defeodsnt  from  a  Judgment  tii 

LX.  the  District  Court  for  Linn  County  for 
9100  in  favor  of  plaintiff  in  an  aotioo  brought 
to  recover  damages  for  defendant's  negligent 
failure  to  deliver  to  plaintiff  a  telegram  in- 
forming him  of  the  death  of  his  mother. 

1*110  fids  are  stated  In  the  opinion. 

Mettm.  HUIb  ft  Koeler  for  appellant; 
Mtttn.  Halna  ft  Hdns  for  appellee. 

Deemer,  J.,  delirered  the  opinion  of  tb» 
court : 

There  was  testimony  tending  to  show,  and 
the  jury  may  well  have  found :  That  on  th* 
11th  day  of  April,  180S,  one  H.  Dom  dc* 
livered  to  the  defendant,  at  Creston,  Ohio^ 
to  be  transmitted  to  plaintiff,  at  Cedar  Rq>> 
ids,  Iowa,  the  following  telegraphic  mes- 
sage; "Creston,  Ohio,  11,  1892.  To  J.  D. 
Meotzer,  Cedar  Rapids,  Iowa.  Mother  dead. 
Funeral  Wednesday.  Answer  if  coming  w 
not.  H.  Dom. "  That  Dom  paid  the  regu- 
lar charges  for  trnnsmltting  the  same,  and, 
at  the  time  of  the  delivery  of  the  message, 
informed  defendant's  employ^  in  charge  of 
the  otHce  at  Creston  that  it  was  plaintiff'a- 
mother  who  was  dead.  That  the  message 
reached  defendant's  office  at  Cedar  Rapids  at 
9:16  A.  M.,  April  11,  1892,  but,  through  tlie 
negligence  and  carelessness  of  defendant** 
employes,  was  not  delivered  until  9  P.  H., 
April  18th.  The  plaintiff  inquired  at  de- 
fendant's office  at  Cedar  Rapids  at  about  T 
o'clock  in  the  evening  of  April  11th,  and  waa- 
informed  there  was  nothing  there  for  hira. 
It  is  shown  beyond  dispute  that  plaintiff'* 
mother  died  at  Creston,  Ohio,  m  A|ffil  11, 


NoTB.— The  above  is  a  notable  an<I  powerf  at 
Inforcementof  the  authorlttee  in  favor  of  allow- 
ins  damages  for  mental  anfruish  to  tel^raph- 
cases.  Host  of  Vba  reoent  cases  In  states  when  tW 
qnestton  was  new  have  been  on  the  other  aide.  8a» 
Francis  T.  Westwn  U.  Teleg.  Oo.  (Minn.)  IS  L  ^ 
A.  40S,  and  oasss  and  nnCs  there  retsnred. 
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1803,  and  wu  buried  on  the  IStb,  and  that, 
by  reason  of  the  failure  of  defendant  to  de- 
ifrer  the  message  Infonnlng  plaintift  of  her 
death,  he  was  prevented  from  attending  her 
funeral.  There  was  also  teatlmonj  tending 
to  show  that  plaintift  loat  some  time  from 
hia  work  in  trying  to  diaoover  whether  a 
flUMura  had  been  sent  him  or  not.  The  court 
gave  tne  jory  the  followlnc  Inatnictlon  with 
reference  to  the  measure  m  damages.  In  the 
erent  tliey  found  plalntlfiT  entitled  to  recover : 
'  (7)  If  you  find  for  plaintiff,  then  you  will 
allow  him  for  the  amounts  be  paid  for  mes- 
aagea  sent  by  him,  if  any ;  for  loss  of  time 
caused  by  the  failure  to  dellvw  said  message, 
and  rendered  uselesi  thereby,  it  any ;  and. 
In  addition  thereto,  such  an  amount  as  you 
nay  find  from  the  evidence  to  be  just  and 
■easooable  to  compensate  plaintifl  for  the 
damages  sustained  by  reason  of  mental  an- 
guish auflered  by  him  by  reason  of  failure 
to  deliver  said  message,  tf  anr.  But  you 
ibould  not  allow  plaintiff  anything  for  loss 
•  of  ti  me  or  expense  In  ffulng  to  Oreston,  Ohio, 
nor  sliould  you  allow  plaintiff  for  the  money 
paid  by  Dorn  for  the  message  in  question," 

It  Is  first  insisted  by  appellant's  counsel 
that  tbe  plaintiff  cannot  recover  because  be 
made  no  contract  with  the  defendant,  and  fs 
not  in  privity  with  ft;  that  the  action  la 
foun<lei1  on  contract,  and  therefore  he  cannot 
■nniotnin  the  suit.  Such,  no  doubt,  is  the 
rule  in  England.  But  the  courts  of  this 
country  almust  universally  hold  to  the  con- 
trarv.  In  tlie  recent  case  of  Hsrron  v.  Wett- 
•m  '(f.  TeUg.  Go.  (Iowa)  67  N.  W.  Rep.  696, 
we  had  occasion  to  consider  this  question ; 
and  tlie  htMing  there,  which  is  In  accord 
with  tbe  cnmnt  d  judicial  opinion  in  this 
country,  was  that  the  person  to  whom  the 
message  was  addressed  might  maintain  an 
action  for  the  damagea  sustained  by  him. 

S.  It  fs  conceded  by  appellant's  counsel 
that  plaintifl  suffered  damages  under  the  first 
two  heads  covered  by  the  instruction,  to  the 
amount  of  one  dollar,  and  no  complaint  is 
made  of  the  charge,  so  far  as  it  relates  to 
these  two  items.  The  objection  to  the  in- 
struction is  that  It  allows  tbe  Jury  to  assess 
damages  for  "mental  aneuiah, "  and  it  Is  con- 
tended that  such  damages  are  not  allowable 
Id  actions  of  this  kind.  Counsel  also  insists 
that,  if  such  damages  are  recoverable  in  any 
case,  they  should  not  be  allowed  here,  for  the 
naaon  that  tbe  testimony  negatives  any  such 
suffering  on  the  part  of  plaintiff  as  would 
entitle  nim  to  recover.  DiBn<Ming  of  this 
last  proposition  firat,  we  have  to  say  that 
there  is  sufficient  testimony  In  tbe  record  to 
Jnstify  the  conclusion  that  the  plaintiff  did 
•offer  as  claimed.  The  evidence  discloses 
soch  conduct  on  the  part  of  plaintifl  In  In- 
qalring  tcr  a  message  at  the  office  of  the  de- 
fendant company,  and  in  the  eflorts  put  forth 
by  him  to  ascertain  If  a  defith  message  bad 
oome.  aa  to  evince  mental  anxiety.  Plain- 
tiff says  he  was  desirous  of  attending  his 
motber'a  funeral,  and  that  he  felt  "hard" 
.because  of  the  delay  In  the  delivery  of  tbe 
message.  He  Immediately  telenuphed  to 
ascertain  if  he  could  be  present  at  &e  funeral, 
and  took  up  bis  journey  to  Ohio,  to  be  in 
attendance  up<»  tte  burial.  When  he  called 
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at  defendant's  office,  after  the  receipt  of  tbe 
message,  be  was  excited  and  anxious.  He 
complained  of  tbe  delay,  and  wanted  to  know 
why  the  message  was  not  delivered  at  his 
bouse.  We  think  these  declarations,  and  this 
course  of  conduct,  clearly  Indicate  that  plain- 
tifl did  sufler  as  charged.  We  have,  then,  the 
question  as  to  wbetuor  damages  for  mental 
suffering  can  be  recovered  in  actions  of  this 
kind,  independent  of  any  physical  injury, 
where  the  company  is  aavtsed  of  the  char- 
acter of  the  message  and  negligently  fails  to 
deliver  Ic.  This  question  has  been  variously 
decided  by  the  dmerent  courts  of  tbe  country, 
but,  up  to  this  time,  is  an  open  one  in  this 
state.  Tb»  following  cases  answer  the  propo- 
sition in  the  affirmative :  8o  SelU  v.  W9$t«T% 
U.  Teteg.  Go.  50  Tex.  808,  40  Am.  Rep.  80S; 
Stuart  V.  West&m  U.  Tdeg.  Co.  66  Tex.  680. 
69  Am.  Rep.  638 ;  Gulf,  0.  d  S.  F.  R.  Go. 
V.  Wilton,  69  Tex.  789;  Weatem  V.  TetM. 
Go.  T.  Sroeaehe,  73  Tex.  664;  Wsttem  U. 
Tdeg.  Oo.  v.  Bimpton'tZ  Tex.  438;  Wntem 
TT.  Tdeg.  Oo.  v.  Adamt,  75  Tex.  681,  6  L. 
R  A.  844 ;  Womaek  v.  Watern  XT.  TeUg.  Go, 
(Tex.)  n  8.  W.  Rep.  417;  FMtem  U.  Tdeg. 
Go.  V.  Carter,  2  Tex.  Civ.  App.  634 ;  Fbdf- 
wrrth  V.  Watem  U.  Tdeg.  Oo.  86  Tenn.  696 ; 
Viewport  Zfexot  A  M.  Y.  R.  Go.  v.  QHmn,  0I» 
Tenn.  694;  Rum  r.  Watem  U.  TeUg.  Co, 
128  Ind.  294.  7  L.  R.  A.  088;  Wettem  IT. 
Teleg.  Go.  v.  Stratemder,  6  Ind.  App.  126; 
Wettem  U.  Tdeg.  Go.  v.  Neakouu,  Id.  432; 
WMtern  V.  Tdeg.  Co.  v.  Henderion,  89  Ala. 
610;  T/iompion  v.  Weeiern  U,  Teleg.  Oo.  lOfr 
N,  C.  649;  Toung  v.  Weetem  U.  Tdeg.  Co. 
107  N.  0.  870,  9  L  R.  A.  669;  Tfumpeon  v. 
Watem  0.  TVeg.  Oo.  107  K.  0.  449 ;  Ghap- 
man  r.  Watem  XT.  Tdeg.  Oo.  90  Ky.  265; 
Wedem  U.  Tdeg.  Ch.  v.  BtepheTu,  2  Tex. 
Civ.  App.  129 ;  Logan  v.  Western  U.  Tdeg. 
(h.  84111.  468,— and  perhaps  others.  While 
perhaps  equally  as  larfce  a  number  answer  it 
In  tbe  negative.  See  the  following :  Wed- 
em  U.  Tdeg.  Go.  v.  Wood,  8  0.  C.  A.  483, 
67  Fed.  Hep.  471,  21  L.  R.  A.  706;  Rutadi 
V.  Wedern  O.  TeUg.  Go.  8  Dak.  816;  Wet* 
V.  Wedffm  U.  Tdeg.  Co.  89  Kan.  98 ;  Western 
U.  Teleg.  Co.  v.  Rogers,  68  Miss.  748,  18  L. 
R.  A.  859;  Chapman  v.  Western  U.  Teleg. 
Co.  88  Ga.  768,  17  L.  R.  A.  480;  OmneU 
V.  Western  U.  TeUg.  Oo.  116  Mo.  84,  30  L. 
R.  A.  173 ;  Intemaiional  Oeean  Tdeg.  Go.  r. 
Saunders,  83  Fla.  484,  SI  L.  R.  A.  810 ;  Sum- 
merfield  v.  Western  U.  Td^.  Oo.  97  Wis.  1 ; 
Francis  v.  Wedvm  U.  Tdeg.  Go.  (Minn.)  25 
L.  R  A.  406.  Perhaps  otiier  cases  announc- 
ing tbe  same  rule  may  be  found.  Of  tbe 
text- writers:  Shearm.  &Redf.  Neg.  p.  693, 
§  SOS ;  Thompson,  Electricity.  %  879;  8  Suth- 
erland, Damages,  §g  976-980,  inclusive;  9 
Sedgw.  Damagea,  %  694.  And  others  hold 
that  such  damages  may  be  recovered,  while 
Wood's  Mayne,  Damages,  p.  74;  Cooley, 
Torts,  371,— and  others,  seem  to  deny  ft. 
Tbe  general  rule  which  has  come  down  U> 
us  from  England,  no  doubt,  la  that  mental 
anguish  and  sufferluK  resulting  from  mere 
negligence,  unaccompanied  with  injuries  to- 
the  person,  cannot  be  made  the  basis  of  an 
action  for  damages.  Bee  XvncA  v.  Knight, 
9  H.  L.  Gas.  677 ;  SMt  v.  Lmdon  A  8.  W. 
A  Cb;  L.  R  10  Q.  B.  123.   And  doubtles 
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this  li  the  rale  of  law  to-day  lo  all  ordinary 
•ctioDs,  either  «z  contractu  or  ex  detieto.  But 
It  must  be  remembered  that  there  are  excep- 
tions to  the  rule,  aod  that  the  telegraph,  as 
a  means  of  conveyiog  iDtelllgeDce,  Is  com' 
pantiToly  a  new  Inventioii.  The  general 
rule  abore  referred  to  was  adopted  long  be- 
fore the  electric  current  was  narDessed  and 
made  subeerTient  to  the  will  of  man.  One 
of  the  crowning  glories  of  the  common  law 
has  been  its  elasticltT,  and  its  adaptabtlltT 
to  new  conditions  and  new  states  of  fact.  It 
has  grown  with  ciTillzation,  and  kept  paca 
with  tiie  march  of  events,  so  that  it  U  as 
▼irile  to-dar,  In  our  advanced  state  of  cItII- 
tsatioD,  aa  it  was  when  the  race  was  emerg- 
ing from  the  dark  ages  of  the  past.  Should 
it  ever  fall  to  be  adjustable  to  the  new  con- 
ditions which  age  and  experience  bring,  then 
its  usefulness  is  over,  and  a  new  social  com- 
pact miist  be  entered  into. 

Let  US  look  at  this  query,  then,  upon  prin- 
ciple and  see  If  such  damages  are  recoverable. 
And  first  we  must  determine  the  nature,  ob- 
jects, aod  purposes  of  telegraph  companies; 
their  legal  status  and  duties  to  the  public, 
and  to  those  with  whom  they  do  business; 
Uien  the  nature  of  the  action;  and  finally 
tiie  elements  of  damage  which  nuiy  be  recov- 
«ied,  either  by  reason  of  their  breach  of  con- 
tract or  becauBC  of  their  failure  to  perform 
their  duties, — and  see  if  tbere  is  any  reason 
known  to  and  recognized  by  the  law,  why 
such  damages  should  not  be  allowed.  Far 
iM  it  from  our  purpose  to  make  law.  We 
cannot  legislate,  but  will  discover.  If  we 
«an,  whether  there  are  any  precedents  for  re- 
covery lying  in  the  ashes  of  the  past. 

What,  then,  are  the  nature,  purpose,  and 
object  of  the  telegraph,  and  what  is  its  legal 
•tatusf  It  is  a  system  of  applinnoes  con- 
ducting the  electric  current  or  fluid,  used  for 
the  purpose  of  transmitting  intelligence, 
thought,  or  news  from  one  place  to  another. 
Bomewhat  akin  Is  it  to  a  common  carrier.  In 
ttiis:  that  they  are  both  carriers,  and  must 
serve  all  alike;  but  the  carrier  transports 
persons  or  goods,  while  the  telegraph  con- 
veys intelligence.  The  very  object  of  the 
Invention  1b  to  quickly  convey  information 
from  one  to  another,  upon  which  that  other 
may  act.  It  is  a  public  use,  and  for  that 
reason  eminent  domain  may  be  exercised  In 
its  behalf,  and  is  engaged  In  a  business  af- 
fectiog  Dublic  Interests  to  such  an  extent 
that  the  state  may  regulate  the  charges  of 
-companies  engaged  In  the  business.  It  Is 
not  an  Insurer  of  the  accuracy  or  of  the  de- 
livery of  messages  Intrusted  to  It,  but  ft  li 
■0  far  a  common  carrier  as  to  be  bound  to 
serve  alt  people  alike,  and  to  exercise  due 
-care  in  the  discharge  of  its  public  duties. 
Nor  can  it  provide  by  contract  for  exemption 
from  liability  from  the  consequences  of  Its 
own  negligence.  £uough  has  been  stated  to 
show  that  It  owes  a  duty  to  all  whwn  it  at- 
tempts to  serve,  Indcpetulent  of  the  contract- 
ual one  entered-  Into  when  It  receives  its 
messages.  Telegraph  companies  are  held, 
then,  to  the  exercise  of  due  care,  and  for 
negligence,  either  in  sending  or  delivering 
messages,  are  liable  to  any  person  injured 
thereby  for  all  ttie  damages  he  may  sustain. 
^  L.  a  A. 


We  have  stated  these  rules  In  order  to  show 
that  one  who  is  injured  by  their  neglect  of 
duty  msy  maintain  an  action,  either  ex  eon- 
iractu  or  tx  detieto,  lot  the  injuries  sustained. 
The  rule,  no  doubt,  is  as  announced  by  Jv^g* 
Cooley  in  his  work  on  Torts,  at  pagM  104  «< 
»tq. :  "  In  many  cases  an  action,  as  tat  tort, 
or  an  action  for  a  breach  of  contract,  may 
be  brought  by  the  same  party  on  the  same 
state  of  facts.  This,  at  first,  may  seem  In 
contradiction  to  the  definition  of  a  tort  as  a 
wrong  unconnected  with  contract,  but  the 
principles  which  sustain  such  aotiona  will 
enable  us  to  mIto  the  seeming  difficulty. 
.  .  .  There  are  also,  in  certain  relations, 
duties  Imposed  by  law,  a  failure  to  perform 
which  is  regarded  as  a  tort,  though  the  re* 
lations  themselves  may  be  formed  by  eoB- 
trsct  covering  the  same  ground. 
Thus,  for  breach  of  the  gaoeralduty  Imposed 
by  law.  because  of  the  lelatim  one  form  of 
action  may  be  brought,  and  for  the  breach 
of  contract  another  form  of  action  may  be 
brought."  Bee  also,  Bieh  v.  Kem  7ork  Cent. 
A  n.  R.  B.  Cb.  87  N.  Y.  883;  AWn  t. 
Pullman  Pakuse  Car  Co.  106  111.  222,  46 
Am  Rep.  688 ;  BaUimore  City  Pau.  2L  Co. 
V.  Kemp.  61  Md.  619,  48  Am.  Itep.  184; 
Cooley,  Torts,  p.  8.  In  this  state  all  forms 
of  action  are  abolished.  The  pleader  simply 
makes  a  plain  statement  of  the  facts,  avoid- 
ing lesral  conclusions,  and  may  recover  as 
damages,  on  the  facta  stated,  whatever  the 
law  will  allow,  either  for  breach  of  the  con- 
tract or  for  the  tort  pleaded.  We  desire  to 
make  this  plain,  fmr  If,  In  the  furtlier  pro- 
gress  of  the  opinion.  It  should  appear  that 
damages  for  mental  suffering  are  allowed  ia 
cases  of  this  kind,  either  for  breach  of  con- 
tract or  for  tort,  tiien  plaintiff  may  recover. 
With  this  thought  in  mind,  the  reader  may 
also  be  able  to  explain  and  leooncile  some 
of  the  cases  before  cited. 

Having  determined  the  nature  and  objects, 
ike  status  and  relation,  of  the  defendant  com- 
pany, we  turn  to  the  verdict  of  the  jury  Id 
this  case,  and  find  that  not  only  did  the  de- 
fendant break  its  contract,  but  that  it  waa 
guilty  of  negligence  as  well,  and  that,  under 
all  known  rules  of  law,  plaintifF  is  entitled 
to  some  damages.  Defendant  iasists  they  are 
simply  nominal,  and  plaintiff  contends  he 
has  suffered  acute  and  actual  damages,  for 
which  he  should  be  compensated.  The  gen- 
eral rule  of  damages  for  breach  of  contract 
comes  down  to  us  from  the  opinion  of  HadUp 
V.  Barendale,  9  Exch.  841,  and  is  as  follows : 
"  When  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damage* 
which  the  otiwr  party  ought  to  receive  In 
respect  of  such  breach  of  contract  diould  be 
such  as  may  fully  and  reasonably  be  oonaid- 
ered  either  as  arising  naturally — i.  «.  accord- 
ing to  the  usual  course  of  things — from  such 
breach  of  contnu^t  itself,  or  such  as  may  rea- 
sonably be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of 
the  breach  of  it."  In  actions  for  tort  the 
rule  is  much  broader.  The  universal  and 
cardinal  principle  in  such  cases  is  that  the 
person  injured  shall  receive  compensatiwi 
Qommensuiate  with  hli  loss  cf  Injury,  and 

Digitized  by  Google 


no  num.  This  Inolndas  dunages  not  only 
for  lacb  Injurious  consequencefl  aa  proceed 
immediately  from  the  cause  wliich  is  the 
buis  of  the  action,  but  consequential  dam- 
ages aa  well.  These  damajfea  are  not  limited 
or  affected,  so  far  aa  they  are  compeosatoiy, 
by  what  waa  in  fact  contemplated  by  the 
party  In  fault.  Ha  who  Is  reBponslble  for 
a  negligent  act  must  answer  **  for  all  the  in- 
jarious  results  which  flow,  therefrom,  by 
ordiDary,  natural  sequence,  without  the  in- 
terposition of  any  other  negligent  act  or 
overpowering  force."  Wheuier  the  injur- 
ious conaequenoes  may  have  been  "reason- 
ably expected"  to  follow  from  the  commis- 
sion of  the  act  Is  not  at  all  determinative  of 
tbe  liahili^  of  the  person  who  committed 
the  act  to  respond  to  the  person  suffering 
tberefrODL  As  said  in  Btevem  v.  Dudley,  66 
Vt.  158,  "it  is  the  unexpected,  rather  than 
tbe  expected,  that  happens  in  the  areat  ma- 
jorityofc^aesof  negligence.*  TJnJerall  tbe 
aatborities.  it  was  tbe  duty  of  the  defendant 
to  transmit  and  deliver  messages  intrusted 
to  it  without  unreasonable  delay;  and,  in 
failing  to  do  so.  It  becomes  liable  for  all 
damages  resulting  therefrom.  Cooley,  Torts, 
MS,  §47;  Gray,  Communications  by  Tele- 
giapb,  ^%  81,  83,  et  teq.;  Whart.  Neg.  g  767. 

person  is  entitled  to  at  least  nominal 
damages  for  an  Infraction  of  the  duty  im- 
posed upon  a  telegraph  company  is  conceded. 
And  It  must  also  be  conceded  that  every  per- 
son desires  to  attend  upon  thu  obsequies  of 
his  near  relations.  Ana  when,  able  and  anx- 
ious to  attend,  he  is,  through  the  negligence 
of  a  telegraph  company,  not  notified  of  their 
death  In  time  to  attend  the  funeral,  be  natur- 
ally and  almost  inevitably  ■  sufferB  mental 

E&in  and  anguish.  No  man  Is  so  depraved 
at  that  he  yet  remembers  his  mother,  and, 
when  able,  will  pay  her  the  last  rcsoect  that 
is  her  due.  In  the  case  at  bar  it  Is  estab- 
lished that  defendant  knew  tbe  nature  nf  the 
Intelligence  it  was  to  transmit,  and  also 
knew  that,  if  It  was  not  delivered  within  a 
reatonable  time,  plaintiff  was  likely  to  be 

Ctlv  pained  on  account  not  only  of  not 
ving  of  tbe  death  of  bis  mother  until 
she  waa  placed  under  Uie  ground,  but  also 
because  of  his  inability  to  attend  the  funeral 
on  account  of  the  delay.  That  the  defend- 
ant sbould  reasonably  have  contemplated 
such  results,  under  the  rule  laid  down  In 
EadUy  v.  Barendale,  is  clear. 

But  it  is  insisted  that  damages  for  mental 
safferfDjc,  although  contemplated  by  the  par- 
ties cannot  be  recovered  for  mere  breach  of 
contract.  That  such  Is  the  general  rule  an- 
Bounced  by  the  courta,  and  that  it  is  the  rule 
now  with  reference  to  all  ordinary  contracts, 
most  be  conceded.  But  it  must  be  remem- 
bered that  this  rule  grew  up  at  a  time  when 
tiiere  waa  no  thought  of  the  transmission  of 
intelligence  by  electricity.  Breaches  of  con- 
tract, such  aa  tbe  one  In  question,  were  un- 
known to  the  common  law.  The  business  of 
telegraphy  has  grown  up  witbin  compara- 
tively recent  years.  But  must  we  say  that 
the  law  furnishes  no  remedy  because  no  case 
of  the  kind  was  known  to  the  common  law? 
If  so,  such  law  is  no  longer  applicable  to  our 
present  conditlwis.  Re|pu^  must  be  had,  too, 
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to  the  subject-matter  of  the  contract.  The 
message  does  not  relate  to  property.  In  such 
cases  for  breach  of  contract  the  law  affords 
adequate  compensation.  But  It  does  relate 
to  the  feelings,  tbe  sensibilities,  aye,  some- 
times even  to  tbe  life,  of  the  individual.  It 
does  not  affect  his  pocketbook  seriously,  but 
it  does  relate  to  his  feelings,  his  emotions, 
his  sensibilities, — those  finer  qualities  which 
go  to  make  the  man.  Shall  we  say  that  in 
one  case  the  law  affords  compensation,  and 
in  the  otlier  It  does  notf  Instead  of  goods 
which  are  conveyed  by  the  defendant,  it  is 
intelligence, — thought.  If  defendant  were  a 
ocnnmon  carrier  of  goods,  it  would  be  liable 
for  all  damages  sustained  by  reason  of  Its  - 
breach  of  contract  to  deliver  them  within  a 
reasonable  time.  But  it  is  said  no  damages 
can  be  recovered  for  failure  to  deliver  Intel- 
ligence, beyond  the  amount  actually  paid  for 
the  message,  or  nominal  damages,  although 
the  addressee  may  endure  the  greatest  of 
mental  panes,  notwithstanding  the  fact  that 
such  suffering  was  In  the  contemplation  of 
the  parties  at  tbe  time  the  cratract  was  made. 
Of  course,  every  breach  of  contract  is  likely 
to  cause  some  pain,  but  most  of  these  con- 
tracts relate  to  property  and  pecuniary  mat- 
ters, and  In  such  case  the  law  furnishes  what 
has  always  been  held  to  be  an  adequate  rem- 
edy for  the  pecuniary  loss  sustained.  Mental 
suffering  has  never  been  considered  as  within 
the  contemplation  of  the  parties  at  the  time 
tbe  contract  is  entered  Into,  and  recovery 
cannot  be  had  therefor.  But  few  contracts 
have  direct  relation  to  the  feelings  and  sen- 
sibilities of  the  parties  entering  into  them, 
and  the  pain  growing  out  of  the  ordinary 
breach  oi  contracts  relating  to  property  is 
entirely  different  from  that  suffered  from  a 
death  message.  Sutherland,  Damages,  %980. 
We  find  a  well -recognized  exception  to  the 
general  rule  that  damages  cannot  be  bad  for 
mental  anguish  In  cases  of  breach  of  con- 
tract, in  tbe  action  for  breach  of  promise  of 
marriage,  and  the  reason  for  this  exception 
Is  quite  applicable  here.  In  such  cases  the 
defendant,  in  making  his  contract,  is  deal- 
ing with  the  feelings  and  emotions.  The 
contract  relates  almost  wholly  to  tbe  affec- 
tions, and  one  is  not  allowed  to  so  trifle  with 
another's  feelings.  He  knows  at  the  time  he 
makes  the  contract  that  if  he  breaks  It  the 
other  will  suffer  great  mental  pain,  and  the 
courts,  without  exception,  have  allowed  re- 
covery in  such  a  case.  Bee  Jfotloway  v,  Orif- 
fth,  82  Iowa,  400,  7  Am.  Rep.  208;  Iio!/al 
V.  Smith,  40  Iowa,  615.  The  distinction  we 
have  pointed  out  is  well  stateil  in  1  Suther- 
land, Damages,  %  98.  Other  exceptions  have 
sometimes  been  made,  which  we  need  not 
further  refer  to.  As  said  in  the  case  of 
Wadstoorth  v.  Weatem  U.  Teleg.  Oo.,  tupra: 
"These  Illustrations  serve  the  purpose  of 
Bbowiog  that  in  the  ordinary  contract  only 
pecuniary  benefits  are  contemplated  by  the 
contracting  parties,  and  that,  therefore,  tbe 
damages  resulting  from  such  breach  of  con- 
tract must  be  measured  by  pecuniary  stand- 
ards, and  that,  where  other  than  pecuniary 
benefits  are  contracted  for,  other  than  pe- 
cuniary standards  should  be  applied  in  the 
ascertainment  of  damages  flowing  from  the 
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breacli.*  "The  ease  before  tu,  to  far  u  It  is 
an  action  for  breach  of  contract.  Is  subject 
to  the  same  general  rule ;  and  the  defendant 
la  anawerable  in  damages  for  the  breach,  ac- 
onrding  to  the  nature  of  the  contract,  and  the 
character  and  extent  of  the  injoir  suffered  by 
reason  of  Its  nonpeifoniiaiice.  The  message 
was  sent  for  a  particular  parpose,  of  which 
the  defendant  had  knowledge.  That  purpose 
was  not  of  a  pecuniary  nature.  There  was 
DO  offer  or  instruction  to  buy  or  sell  any- 
thing,— no  proposition  or  promise  with  re- 
spect  to  any  business  transaction.  The  mes- 
sage was  of  far  greater  Importance  to  the 
receiver  than  any  of  these.  It  was  informa- 
tion which  defendant  undertook  to  convey 
for  a  stipulated  sum,  and  which,  if  promptly 
eonreyed,  would  have  enabled  plaintiff  to 
have  been  with  him  at  the  last  moments,  and 
would  have  saved  her  the  injury  of  which 
■he  complains.  The  messages  were  in  proper 
language,  and  lawful  in  purpose.  She  was 
entitled  to  the  information  they  contained, 
and  to  whatever  benefits  that  informatioD 
would  have  COTferred  upon  her,  even  though 
such  benefits  be  matnly  or  altogetlier  to  the 
feelings  and  affections.  The  defendant  con- 
tracted that  she  should  have  those  beneflts, 
and  that  she  ^ould  b«  spared  whatever  pain 
and  anguish  such  Information,  properly  oon- 
▼eyed,  would  prevent." 

Reverting  now  to  the  damages  which  may 
be  allowed  If  the  action  is  tie&teAMexdetietc, 
and  to  the  broader  rule  of  damages  In  cases 
of  tort,  we  find  that,  in  very  many  of  these 
actions,  damages  are  recoverable  for  mental 
anguish,  some  of  which  we  will  refer  to  here- 
after. It  is  conceded  by  appellant's  counsel 
tiiat  such  damages  may  In  certain  cases  be 
recovered,  but  they  Insist  that  they  are  never 
recoverable  unless  accompanied  by  some  phy- 
sical injury.  It  seems  to  us  that,  when  It  It 
conceded  that  mental  suffering  may  be  com- 
pensated for  in  actions  of  tort,  the  right  of 
plaintiff  to  recover  in  this  case  is  established. 
Let  us  look  to  some  of  the  cases  authorizing 
recovery  in  such  cases,  and  see  if  there  are 
no  analogies.  Damages  for  injuries  to  the 
feelings  are  given,  though  there  are  no  phy- 
sical injuries,  where  a  person  Is  wrongnilly 
elected  from  a  train.  Supard  v.  Chicago^,  H. 
L  A  P.  B.  Co.  17  Iowa,  54.  In  actions  for 
slander  and  libel.  TeraiUiger  v.  WandM,  17 
N.  Y.  54,  72  Am.  Dec  420.  For  malicious 
prosecution.  Fither  v.  Hamilton,  49  Ind. 
•41.  For  false  imprlsnnmect.  Stewart  v. 
Maddox,  63  Ind.  61.  For  crlm.  con.  and  se- 
duction, and  for  assault.  Bo  damages  for 
Injured  feelings  were  allowed  where  a  con- 
ductor kissed  a  female  passenger  against  her 
will.  Oraker  v.  Cliicago  tt  N.  W.B.  Co.  86 
Wis.  667,  17  Am.  Rep.  604.  Bo,  likewise, 
it  has  been  held  that  the  removal  of  the  body 
of  a  child  from  the  lot  In  which  it  was  right- 
fully buried,  to  a  charity  lot,  zWes  the  par- 
ent a  right  to  recover  for  injury  to  his  fl- 
ings, lieaghtr  v.  Briaectl,  99  Haas.  361,  96 
Am.  Dec.  751.  And  a  widow  may  recover 
for  such  suffering  and  nervous  shock,  against 
the  person  who  unlawfully  mutilates  the 
dead  body  of  her  husband,  although  no  act- 
nal  pecuniary  damages  are  alleged  or  proven. 
Lar»<m  v.  Cham,  47  Minn.  807,  14  L.  R.  A. 
R.  A. 


85.  See  also,  Sutherland,  Damages,  %  979, 
and  authorities  cited  for  kindred  cases.  Tb* 
wrongs  complained  of  In  these  cases  all  di- 
rectly affected  the  feelings,  and  injury  there- 
to proximately  resulted.  But  not  more  so 
than  in  the  case  at  l»r,  where  the  Injury  to 
the  feelings  is  apparent,  and  suffering  neoea- 
sarily  followed.  This  rule  of  necessity  ap- 
plies where  the  feelings  are  directly  affected 
by  the  nature  of  the  wrong  complained  of. 
It  has  DO  application  to  such  mental  suffer- 
ing as  Indirectly  letoltt  from  the  oommit- 
sioD  of  arery  tort. 

Let  na  now  look  to  our  owa  easea  tar  a 
moment,  and  see  what  hat  been  held.  In  the 
.case  of  StemrtMon  v.  Belknap,  6  Iowa,  103,  71 
Am.  Dec.  892,  which  was  an  action  brought 
by  a  father  for  the  seduction  of  his  daughter, 
this  court  approved  an  instruction  that  dam- 
age may  be  given,  not  only  for  his  loes  of 
service  and  actual  expenses,  but  also  on  ac- 
count of  the  wounded  feelings  of  the  plain- 
tiff, and  of  bia»anxiety,  as  a  parent  of  other 
children,  whose  morals  may  be  corrupted  by 
the  example.  In  the  case  of  MeKtnleg  r. 
CAieago  d  W.  B.  Co.,  44  Iowa,  318,  34 
Am.  Rep.  748,  which  was  an  action  for  an 
assault  by  one  of  defendant's  employes  upon 
the  plaintiff,  the  lower  court  Instructed  the 
jury  that  plaintiff  might  recover,  aa  com- 
pensatory damages,  not  only  for  bodily  pain 
and  suffering,  but  for  the  outrage  and  In- 
dignity put  upon  him.  This  instruction  was 
approved,  and  it  was  held  that  mental  suffer- 
ing not  arising  from  bodilv  pain,  but  from 
the  nature  of  the  assault,  mfght  be  recovered, 
the  oourt  using  thlt  language :  "The  quea- 
tltw  la  fairly  presented  whether  mental  an- 
guish, arising  from  the  nature  and  character 
of  the  assault,  constitutes  an  element  of  com- 
pensatory damages.  .  .  .  We,  on  prin- 
ciole.  are  unable  to  see  why  mental  pain 
arising  from  or  caused  by  the  nature  of  the 
assault  whereby  the  wound  was  Inflicted 
.  .  .  should  not  be  an  element  of  such 
damages."  "A  careful  examination  of  tbn 
authorities  will  disclose  the  fact  that  the 
weight  of  adjudicated  coses  is  in  favor  of 
the  proposition  that  mental  anguish  arising 
from  the  nature  and  character  of  the  assault 
is  an  element  of  compenaatory  damages. 
.  .  .  The  mind  is  no  less  a  pait  of  tli* 
person  than  the  body,  and  the  sufferlaga  of 
the  former  are  sometimes  more  acute  and  last- 
ing than  those  of  the  latter."  It  may  also 
be  said  In  this  rannection  that  the  court  ta 
this  case  declined  to  follow  the  case  of  JoJhi- 
ion  V.  WelU,  Fargo  tC  6  Nev.  224.  3  Am. 
Rep.  245,  and  kindred  cases  whlcb  are  relied 
upon  by  appellant's  counsel,  remarking  that 
"the  decided  weight  of  authority  Is  opposed 
to  the  view  taken  in  that  case,  and  we  are 
unwilling  to  follow  It,  and  by  so  doing 
ignore  the  other  authorities  cited."  That 
the  question  was  well  considered  and  delib- 
erately decided  is  apparent  from  the  fact 
that  Mr.  Juttica  Day  dissented  from  the  con- 
clusion of  the  majority-  In  the  quite  recent 
case  of  SfUpard  t.  Onteago,  S.  J.  A  P.  &. 
Co.,  77  Iowa,  58,  we  went  still  further,  and 
squarely  held  that  damages  for  mental  suffer- 
ing are  recoverable  although  there  was  ■» 
physical  pain  or  Injury.  In  that  ease  wa 
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Mid:  "If  tfacM  tblDgs  [wounded  feelingB] 
may  be  considered  In  connection  with  ptiy- 
•Ical  saflerlng,  In  eBtimating  actual  dam- 
«fea,  we  know  no  leawn  which  forbidB  their 
being  oonsidered  in  the  absence  of  physical 
eaffering.  It  is  said  that  the  'mental  pain' 
oontemplated  by  the  court  in  the  case  last 
cited  [44  Iowa,  SIS]  includes  something 
more  than  mere  wounded  feel  logs  or  wounded 
pride,  and  that  the  latter  can  be'  considered 
only  where  malice  is  alleged  and  proven, 
And  where  there  has  been  proof  of  actual 
bodily  inluxy.  We  do  not  think  the  claim 
la  well  founded.  Humiliation,  wounded 
pride,  and  the  like  may  cause  very  acute 
mental  angiilsh*  The  BuSeriDg  caused  would 
undoubtedly  be  different  in  different  persons, 
and  no  exact  rale  for  measuring  it  can  be 
giTOD.  In  ascertaining  it,  much  must  nec- 
rnsnrtlT  be  left  to  the  discretloo  of  the  Jury, 
as  enliehteMd  by  the  charge  of  the  court. 
The  charge  given  in  this  ease,  as  a  whole, 
confined  the  jury  to  an  allowance  for  com- 
pensatory dunages."  In  the  case  of  Curtit 
T.  Siota  Oit$  4)H.  P.  R.  Co.,  87  Iowa,  633. 
this  court  sqiwrely  held  that  damages  might 
be  reeoreredfOT  mental  pain  and  suffering, 
•Itbougb  the  dama^  for  physical  injury 
were  merely  nominal ;  and  further  lield  that 
«uch  damages  were  compensatory,  and  not 
punitlre.  In  the  case  of  Parkhur$t  v.  Mat- 
ieUer,  67  Iowa,  480,  which  was  an  action  for 
malicious  prosecution,  this  court  followed 
the  MeKituey  Com,  and  held  that  In  such  ac- 
tioos actual  damages  would  Include  compen* 
«atioa  for  bodily  and  mental  suffering,  and 
«lettrly  held  that  damages  for  mental  rafler^ 
tng  might  be  recovered  in  such  cases,  al- 
though entirely  disconnected  from  bodily 
auffering  or  disability.  In  a  case  of  assault 
and  batterr  iLueat  t.  ^tnn,  85  Iowa,  9), 
this  court  held  that  damages  for  mental  an- 
guish might  be  allowed  as  compensation. 
In  the  esse  of  Bdne  t.  Chicago,  R.  I.  d  P. 
J8.  45  Iowa,6<».  the  rale  in  the  MeKin' 
tep  Gut  was  recognized ;  but  it  was  held 
there  was  no  right  of  recovery  for  inluiy  to 
feelings,  on  account  of  the  peculiar  facta  of 
that  case.  And  the  case  of  Fit^eraH  t. 
CMeoffo,  R.  1.  dk  P.  R.  Co.,  60  Iowa,  79, 
merely  follows  the  Pain*  Gatt,  and  holds 
that,  under  the  facts,  plaintiff  was  not  en- 
titled to  recover.  The  rale  of  the  MeKivJey 
0am  has  never,  to  our  knowledge,  been 
4oahted  by  any  Ister  decision.  In  the  case 
«f  Stone  r.  Chusago  d:  2f.  W.  B.  Cb. ,  47  Iowa, 
88.  29  Am.  Rep.  468,  it  was  held  that  the 
action  in  that  case,  owing  to  its  peculiar 
facta,  waa  an  aetfon  fiv  breach  of  contract ; 
«nd  that  damages  for  moital  ■ofFerlog  were 
not  reGovenble,  and  in  this  ease  it  is  said  : 
*Insult  and  abuse  accompanying  a  breach  of 
contract  cannot  affect  the  amount  of  recovery 
In  such  actions.  If  the  action  Is  based  upon 
a  wrong,  the  Jury  are  permitted  to  consider 
InJaTT  to  feeungs,  ana  many  other  matters 
wbl«  have  no  place  lu  actions  to  recover 
damages  for  bieach  of  contracts;*  citing 
WoMy.  aUeago,  M.  d  8t.  P.  R.  Oo.  & 
Wis.  28,  34  Am.  Sep.  876.  It  Is  enough  to 
•sy  here  that  the  action  at  bar  is  ex  delicto, 
«r  that  damages  mfty  be  recovered  ss  if  it 
were,  onder  our  (System  ot  coda  pleading. 


Unioii  Telbgraph  OOk  n 

The  only  other  case  having  any  bearing  npou 
Uiis  question  Is  Sail  v.  Matuon  (Iowa)  58 
N.  W.  Rep.  881,  which  was  a  case  wherein 
plaintiff  sought  to  recover  damages  for  per- 
sonal injuries  Bustnloed  by  reason  of  a  de- 
fective street  crossttag.  The  lower  court  in- 
structed the  jurv  that  plaintiff  might  recover 
"for  the  peril,  if  any,  the  jurv  may  And  she 
was  subjected  to,  from  the  evidence  in  tbe 
case."  This  court  disapproved  tbe  instruc- 
tion, not  because  damages  for  mental  auguif^ 
could  be  recovered,  but  because,  "in  our 
view  of  the  iostntctloD,  its  wording  would 
warrant  the  jury  in  allowing  damages  for 
mental  pain  and  suffering,  which  would  in> 
elude  peril,  and  also  for  peril,  as  a  distinct; 
independent,  and  additional  element  of  dam- 
aire,  tberebv  allowIniF  double  compensation 
fw  the  peril  plaintlfT  was  in,  which  would 
be  erroneoos.* 

From  tiuse  cases  it  is  apparent  that  in  ac- 
tions of  tort  this  court  has  frequently  an- 
nounced the  rule  that  damages  fo^  mental 
suffering  may  be  recovered,  although  there 
is  no  physical  Injury.  And,  if  this  be  so, 
why  is  not  this  a  case  where  they  ought  to 
be  allowed?  It  cannot  be  possible  that  here 
Is  a  legal  wrong  for  which  the  law  affo^ 
no  remedy.  The  wrong  is  plain,  the  Injuij 
is  apparent,  and  we  think  the  law  affords  ■ 
remedy  for  compensatory  damages,  under 
the  rules  above  given.  It  must  not  be  un- 
derstood to  follow  that.  In  all  actions  eai  de- 
licto, damages  for  mental  suffering  may  be 
allowed.    There  must  be  smne  direct  and 

Srozimate  conneetloi  between  the  wrong 
one  uid  the  injury  to  the  feelings,  to  just- 
ify a  recovery  for  mental  anguish.  Bat, 
when  there  is  this  connection  so  manifest  as 
In  the  case  at  bar,  we  think  such  damages 
ought  to  be  a1  lowed.  It  is  very  appropriately 
said,  however,  io  one  of  tbe  cases  which  has 
been  cited,  that  "great  caution  should  be 
used  in  tbe  trial  of  cases  like  this,  as  it  will 
be  so  easy  and  natural  to  confound  the  cor- 
roding grief  occasioned  by  the  loss  of  a  par- 
ent or  other  relative  with  the  disappointment 
and  regret  occasioned  by  tbe  fault  or  neglect 
ot  the  company,  for  it  is  only  the  latter  for 
which  recovery  may  be  had ;  and  the  atten- 
tion of  juries  might  well  be  directed  to  this 
fact.*  It  is  not  necessary  for  us  to  detv- 
mine  on  which  theorv  damages  for  mental 
anguish  are  recoverable.  If  we  find  they  are 
recoverable,  either  in  an  action  for  breach 
of  contract,  or  by  reason  of  a  breach  of  pub- 
lic duty,  then  the  instruction  given  by  the 
lower  court  was  correct,  and  should  be  sus- 
tained. It  will  be  noticed  that,  in  some  of 
the  caiea  holding  to  a  contrary  doctine  from 
that  here  announced,  recovery  was  denied 
because  of  the  form  of  the  action ;  that  la  to 
say,  it  was  held  that  the  action  In  the  par- 
ticular case  wss  for  breach  of  contract,  and 
that  damages  for  mental  suffering  were  not 
recoverable  In  such  an  action.  Whether  they 
would  be  recoverable  in  actlou  ae  delicto  or 
not  was  not  determined.  Let  ui  look  for  a 
moment  to  some  of  the  objections  urged  to 
such  a  rale  as  we  have  announced. 

First.  It  is  said  that  such  suffering  is 
n>eculative  and  remote.  We  have,  as  we 
think,  answered  this  by  showing  that  In  ao- 
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Uaa  of  this  kind  It  li  direct  and  proximate 
to  the  wrong  complained  of. 

Second.  It  is  urged  that  such  damages  are 
•entimental,  are  vague  and  shadowy,  and 
that  there  is  no  staDdard  by  which  an  injury 
can  Ik  Juitly  compensated  or  approximately 
measured.  This  objection  is  answered  ff 
we  find  any  case  in  which  such  damages  are 
allowed,  for  If  they  mar  be  allowed  in  one 
kind  of  case  they  may  in  all,  so  far  as  this 
objection  is  concerned.  We  have  already 
seen  numbers  of  cases,  both  from  this  and 
other  states,  wherein  it  is  held  that  damages 
for  mental  saETering,  independent  of  physi- 
cal injury,  may  be  recovered.  It  is  conceded 
by  counsel  that  damages  can  be  recovered 
for  mental  suffering  when  accompanied  by 

£hyBical  pain  or  bodily  suffering.  If  this 
e  true,  then  let  us  ask  how  they  can  be  any 
more  accurately  measured  when  so  accom- 
panied than  when  not.  When  it  is  once  con- 
ceded that  mental  angnish  can  be  considered, 
and  compensation  made  thercfw,  then  the 
objection  last  urged  falls  to  the  ground. 

Third.  It  is  said  there  is  no  principle  on 
which  such  damages  can  be  recovered.  We 
have  endeavored  to  show,  to  the  best  of  our 
ability,  that  there  is  abundant  authority  to 
Justify  a  recovery  in  such  cases. 

Fourth.  It  Is  contended  that  the  rule  opens 
np  a  vast  and  fruitful  field  for  speculative 
litigation.  We  bare  endeavored  to  so  guard 
and  limit  the  rule  that  there  may  be  no  mis- 
taking its  operation  and  effect.  If  recovery 
is  for  breach  of  the  contract,  then  it  can  only 
be  had  because  of  the  subject-matter,— the 
fact  that  it  is  intelligence  that  is  traoBmitted, 
and  the  feelings  only  affected.  And,  if  the 
recovery  is  had  because  it  is  a  tort,  then  a 
somewhat  similar  limitation  is  made,  which 
we  have  tried  to  make  apparent.  If,  as  thus 
limited,  the  rule  opens  up  a  vast  and  fruit- 
ful field  of  litigation,  it  is  only  because  tele- 
graph companies  fail  to  do  their  duty.  We 
cannot  think  tliat  a  rule  which  will  tend  to 
make  telegraph  companies  more  careful  In 
the  matter  of  delivering  their  messages  will 
be  fraught  with  such  fearful  results  as  coun- 
sel imsgine.  The  single,  plain  duty  of  a 
telegraph  company  is  to  make  transmission 
and  delivery  of  messages  intrusted  to  it  with 

Sromptitude  and  accuracy.  When  that  is 
one  its  responsibility  is  ended.  When  it 
is  omitted,  through  negligence,  the  company 
should  answer  for  all  injury  resulting, 
whether  to  the  feelings  or  the  purse,  one  or 
both,  subject  to  the  proviso  that  tlie  injury 
must  t>e  the  natural  and  direct  consequence 
of  the  negligent  act.  We  cannot  conceive 
of  any  danger  in  such  a  rule.  It  seems  to 
ns  to  be  in  accord  with  the  enlightened 
spirit  of  modern  jurisprudence,  and  that  in 
actual  practice  no  evil  can  result  therefrom. 

Juries  may  be  prone,  in  cases  of  this  kind, 
to  place  their  estimates  high  ;  but  the  judge 
is  ever  present,  with  a  reBtrainlng  power, 
ample  to  prevent  unconscionable  and  unjust 
Terdlcts. 

Without  further  extending  this  opinion, 
it  is  sufficient  to  say  that  the  instruction  of 
tiie  district  court  was  correct,  and  tJie  judg- 
ment M  affirmed. 

88  L.  R  A. 
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Klone,  J.,  dissenting: 
I  am  of  the  opinion  uiat  the  general  nilo 
that  damages  are  not  recoverable  for  mental 
pain  and  suffering  not  induced  by  or  con. 
nected  with  a  pbyilcal  injury  should  govern 
in  this  claH  of  case*.  I  admit  that,  under 
the  rule  I  ciutend  ft>r,  no  adequate  compen- 
sation is  possible  In  this  case;  bat  ttiat  la 
not  a  reason  for  abrogating  a  rale  of  lueh 
long  standing,  and  thereby  opening  np  a 
vast  field  for  litigation,  wherein,  in  my 
udffment,  it  will  be  found  impossible  to 
imlt  Uie  application  of  the  rale  adopted  by 
the  majority  opinion  as  is  therein  indicated. 
The  question  is  properly  one  tac  legislative 
action,  wherein  the  application  of  the  rule 
may  be  definitely  flzed.  Nor  do  I  think  that 
the  section  of  our  statute  referred  to  In  any 
way  changes  the  general  rule  as  to  damages 
in  this  class  of  cases.  I  am  not  content  with 
either  the  argument  of  the  majority  opinimi, 
or  the  resnlt  reached.  My  rlews  are  so  folly 
set  forth  in  the  cases  cited  in  the  oplniim  as 
being  opposed  to  the  allowance  of  damages 
for  mental  pain  and  suffering  in  such  cases 
that  I  need  not  set  Uiem  forth  in  detail.  For 
the  error  in  the  instruction  Uw  caw  chould 
be  reversed. 

Rehearing  denied. 


Uary  A.  FOLUB 
«. 

UNITED  STATES  MUTDAL  ACCIDKNT 
ASSOCIATION,  Appt, 

(..  ...Iowa  ) 

1.  An  aetion  at  law  win  Ue  on  »  mutual 

Inrarance  poU^  which  promises  to  pay  a 
deflnlte  amount,  althnuifta  paymoDt  is  condi- 
tioned uptH)  the  same  bebon  nallwd  from  mbss- 
ment8,BSthlBlBBlnii)lranietlK>dafseaatUiir  the 
fund. 

8.  Tolimtaxy  ezpomra  to  naBeeoaoary 
daa^r  wlttaln  the  meanloir  of  an  Insuranoe 
poltor  is  made  by  attempting  to  cron  a  bridge 
fifteen  feet  bigb  upon  ties  from  ten  to  twelve 
Inches  apart  with  no  walk  or  planUog  of  aay 
kind  or  any  railinEr,  on  a  dark  ntirht,  wben  a  plat- 
form or  walk  extended  the  whole  length  of  the 
brtdffe  on  the  opposite  side  with  a  fenoe  tatlliig 
to  protect  peraoDs  from  falling  off. 

(April  8,  189U 

AFPBAL  by  defendnot  from  a  Judgment  -.t 
the  District  Court  for  Woodlniry  County, 
in  favor  of  plaintiff  In  an  action  brought  to 
recover  the  amount  all^^  to  be  dne  on  a 
policy  of  accident  tnsaranoe.  Snenei. 

Statement  by  Deemer,  J.: 

On  the  10th  day  of  November,  169S.  tbe 

Nom— Od  tbe  sabject  of  volnntar jr  ezpoeare  to 
unneoesearr  danger,  see  notes  to  Badeofeld  v. 
HasBacbusetts  Mut.  Aoo.  Ano.  (Mass.)  18  L.  R.  A. 
288;  Bbeanon  V.  Pacific  Hut.  L.  los.  Co.  (Wis.)  9  I* 
R.  A.  flBK  Paul  V.  Travelers  Ins.  Co.  <N.  Y.)  8  R. 
A.  4U,  also  tbe  later  case  of  KDler  v.  Amntaaa 
XnL  Aca  Ins.  Oo.  (Itann.)  ft  L.  B.  A.  nSb 
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ted  iKidj  of  Wlllfam  FolliR  was  found  un- 
derneath a  nllvay  bridge  in  Sioux  City, 
Iowa,  acroes  Perry  creeE.  The  body  was 
ItIdk  face  down  in  the  water,  and  haid  evi- 
dentfy  fallen  or  waa  thrown  from  the  bridge. 
Deceased  held  a  policy  of  accident  Insuraoco 
Id  the  defendant  compaDj ;  bis  wife,  the  ap- 
pellee herein,  being  the  beneflctary  named 
therein.  This  action  was  brought  to  recover 
fS, 000, —the  amount  axreed  to  be  paid  incase 
of  death.  The  defense  was— First,  that  no 
action  would  lie  to  recover  a  money  judg- 
ment; second,  that  deceased  was  Intoxicated 
when  he  met  with  the  accident  which  caused 
his  death ;  and,  third,  tiiat  death  resulted  be* 
cause  the  deceased  voluntarily  exposed  him- 
•elf  to  unneoesssry  danger.  The  case  was 
tried  to  a  juzr,  and  a  verdict  and  judgment 
were  rendeiea  for  plaintiff,  and  defendant 
appeals. 

MatTB.  Kennedy  A  Kennedy  and  Peat. 
Smith  A  Miirra.y  for  appellant. 

Jfsisra.  T.  F.  Orlffln  and  I^nn,  Snlll- 
wmm  *  Fol^  for  appellee. 

Peenser,  J.,  delivered  the  opinion  ctf  th^ 

conrt : 

The  policy  In  suit  provides  that  "  If  death 
•ball  result  from  such  injuries  [external, 
riotent,  and  acoldentall  alone,  and  within 
nioetT  days,  tbe  assoi^tion  will  pay  fS,- 
000.00  to  Mary  A.  Follis  [his  wife].  .  .  ." 
Among  other  conditions  appearing  upon  it  Is 
thia :  "The  payment  of  the  various  sums  of 
Indemnity  herein  provided  Is  conditioned, 
pursuant  to  chapter  17S  of  the  Laws  of  1888 
of  state  of  New  York,  upon  the  same  being 
realized  from  assessments  fpremlum  calls) 
upon  the  members  of  the  association.  Pay- 
ment in  ease  of  loss  of  both  hands,  feet,  or 
eyes,  or  for  permanent  total  disability^  shall 
Imniediately  terminate  membership  and  this 
Insurance. "  We  are  not  advised  as  to  what 
Is  contained  In  chapter  17S  of  the  Laws  of 
188Sof  tbe  state  of  New  York.  The  by-laws 
of  tbe  defendent  company  provide  for  an  as- 
sessment to  be  made  by  the  company  to  pay 
losses  in  tbe  event  of  there  being  no  funds  at 
hand  with  which  to  meet  them.  It  is  insisted 
on  behalf  of  appellant  that  the  promise  to 

EY  to  this  case  is  conditional  upon  the  same 
ine  realized  from  auesaments  upon  the 
members  of  tbe  association,  and  that  as  there 
Is  neither  allegation  nor  proof  of  any  funds 
In  the  treasury  of  the  fmmpany,  nor  of  any 
•ssessniPDt  havinfc  been  levied  or  moneys 
realized  to  pay  the  claim,  plaintiff  cannot 
recover  more  than  nominal  damages;  her 
remedy  being  in  equity,  to  compel  the  levy 
of  an  assessment.  Counsel  cite,  to  sustain 
them  BaiUy  v.  Mutual  Ben.  Amo.,  71  Iowa, 
690,  and  kindred  cases.  These  cases  are  not 
applicable,  for  the  reasui  thai  In  each  of  them 
the  obllsration  of  the  company  wss  to  pay  the 
net  proceeds  of  an  assessment,  not  to  exceed 
the  amount  called  for  by  the  certificate,  to 
the  beneficiary.  Here  the  promise  is  to  pay 
a  deflntta  amount,  which  is  in  no  manner 
dependent  upon  or  limited  by  the  assessment. 
Tm,  u  a— BBomeat  is  provided  fra,  but  this 
!•  slmplr  Uw  method  the  oompany  which  Is 
amatiufone.hM<rf  securing  tbe  fund.  Tbe 
98  La  A. 


case  Is  more  nearly  like  Bart  v.  PaUawat- 
tamU  Oountj/  Mut.  F.  Itu.  Co.  74  Iowa,  80; 
8ee  also  United  Statet  Mut.  Aato.  v.  Barry, 
ISl  U.  S.  123,  S3  L.  ed.  67 ;  Bacon,  Ben.  Soc. 

408 ;  Niblack,  Hat  Ben.  Soc  gg  884-886. 
We  think  the  action  was  properly  brought  at 
law. 

9.  One  of  tbe  conditions  of  the  policy  1* 
that  it  does  not  cover  or  extend  to  accidental 
Injuries  or  death  happening  while  tbe  in- 
sured is  under  the  Influence  of  intoxicating 
liquors,  or  In  consequence  thereof.  It  Is  la- 
fiisted  that  the  evidence  shows  that  the  de- 
ceased was  under  the  influence  of  iotoxicatinr 
liquor  when  he  received  the  injuries  whlcn 
causeJ  his  death,  and  that  he  walked  off  ttie- 
railway  bridge  In  consequence  of  his  being 
intoxicated.  'There  was  a  sharp  conflict  in 
the  evidence  en  this  question,  and  it  waa 
submitted  to  the  jury  under  proper  Instruc- 
tions. The  jury  found  that  the  insured  waa 
not  intoxicated,  and  with  this  finding  we 
cannot  Interfere. 

8.  Another  condition  of  the  policy  is  that 
It  shall  not  extend  to  or  cover  death  caused 
directly  or  indirectly,  wholly  or  in  part,  by 
voluntary  exposure  to  unnecessary  danger. 
It  is  contended  that  deceased  went  upon  the 
bridge,  which  was  private  property  of  the 
railway  company,  on  a  dark  night,  knowing 
It  to  be  a  dangerous  place,  And  that  he  feu 
therefrom,  struck  his  head  so  that  he  was 
stunned,  and,  falling  into  the  water  of  the 
creek,  was  suffiocated  and  drowned  before  he 
regained  consciousness.  The  evidence  shows 
that  the  bridge  underneath  which  the  deceased 
was  found  is  an  ordinary  pile  trestle-work 
railroad  bridge,  about  IS  feet  high  and  some- 
thing like  160  feet  long  and  80  feet  in 
l)readth.  The  creek  which  It  spans  Is  from 
IS  to  20  feet  wide.  On  the  north  side  of  tbe 
bridge  la  a  walk  built  originally  as  a  sort  of 
platform  on  whidi  passengers  from  the  trains 
might  alight.  This  platform  or  walk  is  about 
6  feet  wide,  and  extends  the  entire  length  of 
the  brldse.  On  the  north  side  of  the  walk 
is  a  fence  railing  to  prevent  pedestrians  from 
falling  off.  South  of  the  vralk  are  the  two 
railway  tracks,  and  between  them  a  narrow 
plank  for  the  railroad  employes  to  wal  k  upon. 
From  the  south  rail  to  the  end  of  the  ties  on 
the  bridge  is  about  10  or  11  feet.  The  ties 
here  are  about  10  inches  apart,  and  they  are 
uncovered.  On  the  south  side,  attheeztreme 
west  end,  there  Is  a  little  platform,  about  18 
feet  long,  for  switchmen  to  stand  upon.  It 
has  a  fence  around  it,  so  that  employes  would 
not  walk  off  it  at  night.  There  was  no  ap- 
proach to  this  platform  from  the  east  end,  and 
the,  ties  were  open  to  the  east  and  north  of  i  t. 
The  north  side  of  the  bridge  was  exlenaively 
used  by  footmen  who  desired  to  cross  the 
creek.  Follls  was  last  seen  about  0  o'clock 
in  the  evening  of  the  day  before  his  body 
was  found  In  the  creek.  His  condition  is  a 
matter  of  some  dispute,  but  it  is  evident  that 
about  this  time  he  started  to  his  home,  which 
was  across  the  creek  from  the  place  where  he 
was  last  seen,  and  that  while  crossing  tlie 
bridsre  he  in  some  manner  fell  tiierefrom,  and 
received  the  Injuries  which  resulted  In  his 
death.  The  body  was  found  near  the  west 
end  of  tbe  bridge,  and  almost  directly  under 
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the  south  end  of  the  ties.  The  money  and 
other  ralusbles  he  had  on  hia  person  were  not 
disturbed.  There  was  quite  a  large  cut  or 
brulee  on  the  for^ead,  umI  it  ts  supposed  he 
received  this  wound  In  his  face  from  the 
bridge.  The  question  then  is.  Does  it  appear 
fronT  these  facts  that  the  deceased  met  his 
death  while  voluntarily  exposing  himself  to 
unnecessary  danger?  It  is  well  to  notice  that 
the  clause  of  the  pol  Ic;  quoted  does  not  corer 
voluntary  exposure  to  necessary  danger,  or 
tnToluntaiT  exposure  to  unnecessary  danger, 
and  It  evidently  means  Bomething  more  than 
contributory  negligence  or  the  wont  of  ordi- 
nary care  on  the  part  of  the  assured.  The 
policy  was  no  doubt  Intended  to  cover  ac- 
cidents, although  the  insured  may  have  been 
l^iltyof  negligence  which  proximately  con- 
tributed to  his  injury.  To  repder  one  guilty 
of  a  voluntary  exposure  to  danger,  he  must 
have  Intentiooally  done  some  act  which  rea- 
sonable and  ordinary  prudence  would  pro- 
nounce dangerous.  The  burden  was  upon 
the  defendant  to  show  that  the  deceased 
received  his  Injuries  while  or  because  of  his 
voluntary  exposure  to  unnecessary  danger. 
JojM  v.  United  8taU»  Mut.  Amo.  ofNev  York 
(Iowa)  61  N.  W.  Bep.  48S;  freeman  v. 
Travelfrt  Int.  Go.  of  Bar(ford.  144  Mass.  572, 19 
Ins.  L.J.  385.  It  is  shown  by  the  testimony  that 
the  bridge  In  question  was  much  frequented 
by  foot  passengers,  and  it  appears  to  us  that  the 
north  side  was  reasonably  safe  for  use  as  a 
bridge  over  the  creek  which  it  spans.  Indeed, 
In  the  condition  it  was  in,  it  was  as  safe  as 
any  ordinary  bridge,  except  that  It  had  no 
guard  rail  on  the  south  side.  We  do  not 
think  It  should  be  held,  as  a  matter  of  law, 
that  the  deceased  exposed  himself  to  danger 
by  taking  the  bridge  in  going  to  his  home. 
Iforeover,  it  Is  not  shown  that  there  was 
any  other  bridge  by  which  he  might  have 
crossed  the  creek.  There  Is  nothing  In  the 
record  to  show  that  the  exposure,  whatever  It 
may  have  been,  was  not  necessary.  The  jury 
was  jnetifled  in  finding  that  deceased  was  not 
unnecessarily  exposing  himself  to  danger  in 
attempting  to  cross  the  bridge.  It  is  in- 
sisted, however,  that  the  insured  must  have 
attempted  to  walk  across  the  bridge  on  the 
ties  on  the  south  side,  where  tliere  was  no 
valk  or  planking,  and  tliat  in  so  doing  he 


brought  himself  within  the  condition  of  the 
policy  relied  upon.  It  seems  to  us  this  ex- 
clusion is  inevitable.  That  he  fell  from  the 
south  side  of  the  bridge,  and  at  a  point  at 
least  35  feet  from  the  "nearest  end,  must  ba 
conceded.  That  It  is  dangerous  to  attempt 
to  cross  a  bridge  16  feet  high,  upon  ties  fron 
10  to  13  incdies  apart,  on  a  dark  night,  is  a 
proposition  so  plain  as  to  be  indisputable; 
And,  while  it  may  have  been  neceeaair  for 
the  deceased  to  use  the  bridge  to  nads  hia 
house.  It  was  entirely  unnecessary  for  him  to 
attempt  to  cross  it  whoe  there  was  no  walk 
or  planking  of  any  kind.  It  cannot  well  ba 
sala  that  he  did  not  know  he  was  np<m  tiw 
ties,  and  not  uptm  the  walk,  and  that  the 
danger  was  unknown  to  him  lor  ha  had  passed 
onto  the  bridge  at  least  85  feet,  and  must  hava 
known  he  was  upon  tbe  ties.  The  Jnrj  frand 
that  the  insured  was  not  intoxicated,  and  his 
choice  of  walk  must  then  have  been  vol- 
untary. If  it  can  be  said  that  a  preaumptiim 
eztsts  that  he  did  not  voluntarily  pot  his  life 
in  jeopardy,  because  of  the  known  instincts 
which  prompt  every  one  to  preserve  his  own 
life,  yet,  as  against  this,  we  have  the  pre- 
sumptirai,  aided  to  some  extent  by  the  finding 
of  the  jury,  that  the  deceased  was  in  hia  right 
mind  and  was  capable  of  controlling  his  ac- 
tions and  directing  his  course.  His  act,  then, 
is  presumed  to  have  been  voluntary ;  and, 
from  the  other  circumstances  in  the  case,  it 
is  clear  that  he  must  have  been  walking  in  a 
dangerous  place  whmi  he  met  with  tbe  ac- 
cident It  seems  to  OS  that  there  la  noeocape 
from  the  conclusion  that  the  assured  was  vu- 
untarlly  exposing  himself  to  nnneceasaty 
danger  in  attempting  to  caoss  the  bridge  on 
the  south  side  at  uie  time  he  did.  The 
danger  was  plain,  the  exposure  to  It  un- 
necessary and  voluntary,  and  death  resulted 
in  consequence  thereof.  Tuitis  v.  Trateleri 
Ina.  Co.  184  Mass.  175,  45  Am.  Rep.  816; 
Travelen  Int.  Co.  v.  Jontt,  80  6a.  641 ;  Shagw 
V.  Tiatelen  Int.  Go.  (111.)  19  Ins.  L.  J.  385; 
William*  v.  United  State*  Mut.  Ame.  Atao.  188 
N.  T.  866 ;  LovM  v.  Accident  Int.  Go.  6  Ins. 
L.  J.  659,  8  Ins.  L.  J.  877. 

There  should  have  been  a  verdict  foe  de- 
fendant, on  th«  evidenoe  addnoedi 
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MIBSOCRI  PACIFIC  K  CO.,  Appt., 
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O.  E.  NEVTLS. 

(  Ark....  t 

1.  Bemaonable  time  to  accept  and  re- 
naove  Kooda  alter  their  arrival  la  given  before 
the  llabllltr  of  a  oaxvler  Is  reduoed  to  that  of  a 
warehouseman. 

A  mob  of  rioter*  la  not  a  publlo  enemr 
witbin  tbe  ezoepUon  to  tbe  rule  that  makes  a 
oommon  carrier  an  Inaurer  of  gooda  oarrled. 

KOTM.— On  tbe  question  wbena  carrier's  liability 
■oeaaee  aa  auidi,  see  note  to  Bastlennesaee,  V.  ft  G. 
B.  Go.  V.  Kelly  (Tenc)  17  Ii.  B.  A  flU. 
^L.R.  A 

tice  also  30  L.  R.  A.  300,  535. 


aurohao,iagu 

APPEAL  b^  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  (^unty  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  value  of  certain  property  destroyed 
while  in  defendant's  possession  foe  Iraiuporla- 
tion.  Affimui. 
The  facts  soflBciently  appear  In  the  opinton. 
Metart.  DodifO  A   ohnaon,  for  appellant: 
At  tbe  time  the  goods  In  queslion  wen  de- 
stroyed by  a  mob  they  were  at  the  place  of  des- 
tination in  appellant's  warehouse,  awaiting  de- 
livery to  consignee;  consequently  the  lisMltty 
of  toe  appellant  as  a  oommon  carrier  Itad 
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oued,  and  iu  llftUlfty  u  a  warthouseman 
tegnn. 

Butler  T.  .0uf  TmnMiM  A  C^.  8  Lea, 
St;  SmtAem  Exp.  Co.  t.  Eavfman,  13  Heiak. 
1«5;  Satt  Tsniuam,  V.  A  Q.  R.  Go.  t.  KeUy. 
n  L.  R  A.  eei,  Ol  Todd.  609.  708;  Norway 
nUnt  (h.  r.  Botftm  d  M.  Baihoad,  1  Orav, 
163,  n  Am.  Dec.  438;  RtM  t.  Botton  d  W.  S. 
Oerp.  96  Mass.  213;  Barron  r.  Eldredge,  100 
Kass.  465, 1  Am.  Rep.  ISA;  Sft»r«  t.  New  York. 
B  iP.B.  a>.  118  Mass.  531;  South  <£  North 
Ala.  B.  Oo.  Y.  Wood.  66  Ala.  167,  41  Am.  Rep. 
749;  MebiU  A  O.  R.  Oo.  t.  Prewitt.  46  Ala.  6S, 
7  Am.  Rep.  686;  Jaek$on  t.  Snorammto  VaUai 
R.  Go.  28  Cal.  368;  Southmttem  B.  Go.  t. 
FOder.  46  Oft.  488:  BoOitehUd  t.  Jn^i;an 
■Ow*.  Ji.  (At.  69  El.  164;  ^lerelianU  Ditpnte/t  * 
TVunip.  Of.  T.  ffaOoek,  64  Bl.  284;  CAt'nzoo  <£ 

£  Co.  T.  42  HI.  183;  Cincinnati  &  0. 
Air  Un£  B.  Go.  T.  MeCool,  26  Ind.  140;  Ban- 
tmer  r.  ToMo  d  W,  B.  Co.  25  lod.  484,  87 
Am.  Dee.  867;  IfoAr  t.'  C^ieago  d  N.  W.  R 
0).  40  Iowa,  679;  FranOt  T.  DiOuqvt  A  8.  O. 
&  a.  25  Iowa,  60,  93  Am.  Dec.  769;  Qaih- 
voter  T.  Wabath.  St.  L.  A  P.  R.  Oo.  83  Mo. 
IIS,  58  Am.  Rep.  558;  Oramer  y  American 
Merchants  Union  Sep.  Co.  66  Mo.  528;  Rankin 
V.  Pacific  Bailroad,  65  Ho.  168;  Neat  v.  Wit- 
9iitirbm  AW.B.€h.eaN.  C.  482;  S^^nk  y. 
PkiMdpkia  Steam  Propeller  Q>.  60  P&,  .09, 
100  Am.  Dec.  541;  TJnionBxp.  Co.  v.  OUeman, 
98  Pa.  823:  Shepherd  v.  Brxetol  aft  E.  R.  Co.  37 
L.  J.  E^ch .  1 18:  Booth  v.  North  Eattern  R  Go. 
Se  L.  J.  ExclL.  88;  Chapman  v.  Great  Western 
£  Cb.  42  U  T.  N.  S.  252;  2  Redf.  Railways, 
VL194. 

Warehoosemen  are  bouod  ooly  to  take  com- 
•on  and  teasonable  cace  of  the  commodity  in- 
tnuted  to  their  charge,  and  that  common  and 
nuoDabk  care  is  that  diligence  which  men 
!■  general  enrt  in  respect  to  their  own  con- 

Murphy  T.  Lemay,  82  Ark.  225;  UtUe  Rock 
An.8.R.  Co.  y.  Hvnter.  42  Ark.  204:  HoUa- 
*tg  T.  Kennard,  78  U.  8. 19  Wall.  364,  80  L. 
«d.880. 

The  defendant's  warehouse  havinf^  been  de 
<*royed  by  Are,  with  its  contents,  by  reason  of 
the  acta  of  a  desperate  and  uncontrollable  mob 
■of  riolen,  exonerates  the  railway  company 
from  all  liability,  even  thougb  it  was  liable  as 
«  common  carrier. 

Bttmea  T.  Niemann,  17  0.  B.  N.  S.  175; 
BeUmer  t.  Lake  Shore  A  M.  8.  R.  Go.  102  N. 
T.  668.  55  Am.  Rep.  687;  UttU  v.  Fargo,  48 
Hun,  283;  Hamilton  ▼  We^n  N.  C.  R.  Ch. 
96  N.  C.  898;  Piitiburgh.  0.  A  St.  L.  R.  Oo.  v. 
BtOewta,  65  lod.  188.  82  Am.  Rep.  68;  Mc- 
Oranie  v.  Wood,  24  La.  Ann.  406;  Pitttburgh, 
St  W.  A  0.  R.  Oo.  T.  BauR,  84  Bl  86  25 
Am.  Rep.  432;  Late  Shore  A  M.  8.  R  Co.  v. 
Benn/U.  89  Ind.  467;  Wertheimer  t.  P^n$yl- 
^nia  R  Co.  17  Blatchf.  421. 

Mmrt.  W.  P.  Oraee  and  A.  B.  OrM*. 
for  appellee: 

A  pablic  common  carrier  for  hire  is  an  In 
eorer  of  the  safe  delivery  of  the  goods  In  ihe 
•bsence  of  an  express  contract  to  ue  contrary. 

Hutchinson.  Carr.  8  4;  Cooler,  Torti,  pp. 
M),  641;  a  Am.  &  Eng.  Encyclop.  Law,  p. 
*T8,  noU$. 

Losses  bj  tbleret  or  robbers  and  mobs  and 
riots  are  to  be  borne  bj  the  carrier  unleaa  be 
SBLR  A.  I 


has  protected  himself  from  snch  liability  by 
his  contract. 

Hutcbinson,  Carr.  204,  205,  notee;  S 
Kent,  Com.  602,  608:  Gulf.  G.  A  8.  F.  R 
Go.  V.  Levi,  8  L.  R  A.  328. 76  Tex.  887;  Story, 
Bailm.  g  888;  Ghmallier  t.  Strakam,  2  Tex. 
116,  47  Am.  Dec  689;  Cooley,  Torts,  pp.  640, 
641. 

The  contract  to  dellrer  thegoods  is  absolute; 
in  the  absence  of  an  express  agreement  to  the 
contrary,  the  carrier  is  an  insurer,  and  notbing 
but  the  act  of  Qod  or  the  public  enemy  will 
excuse  btm. 

Qulf,  G.  A8.F.R  Co.  v.  Levi,  tupra;  Viek$- 
burg  A  M.  R.  Co.  v.  Ragtdale,  46  Miss.  468; 
Saigman  v.  Armijo,  1  N.  M.  459;  Taylor  t. 
Little  Bock,  M.RAT.  R.  Go.  89  Ark.  148; 
Pittsburgh.  G.  A  St.  L.  R.  Co.  y.  BoOomU,  6S 
lod.  188.  83  Am.  Rep.  68;  Alabama  0.8.  R 
Go.  T.  Thomas,  89  Ala.  294;  Nashville  A  0.  B. 
Co.  T.  Estes,  10  Lea,  749;  Bead  v.  St.  Louis, 
K.  G.  A  N.  R  Oo.  eo  TAo.  199;  Patton  t. 
Magrath,  Dud.  L.  159,  81  Am.  Dee.  6S3;  EtOl 
v.  Pennsyleavia  R.  Co.  IPed.  Rep.  226. 

After  the  goods  arrive  at  destination  a  rea- 
sonable time  must  be  allowed  the  owner  to  re- 
ceive and  remove  them. 

Moses  V.  Boiion  A  M.  Railroad.  dS  V.O. 
628,  64  Am.  Dec.  881;  McMillan  v.  Michigan 
8.  A  N.  J.R  Co.  16  Mich.  79,  93  Am.  Dec 
208;  TarheU  v.  Boyal  Rteh.  Shipping  Co.  110 
N.  Y.  170;  Mills  v.  Michigan  Gent.  R.  Co.  45 
N.  T.  622.  6  Am.  Rep.  162;  PinneM  t.  First 
Diz.  of  St.  Paul  A  P.  R.  Go.  19  Minn.  251; 
Morris  A  E.  R  Co.  v.  Ayret,  29  N.  J.  L.  893. 
80  Am.  Dec.  215:  r^venteorth,  L.  A  O.  R 
Co.  V.  Maris,  16  Eao.  883;  Jeffer$onvaie*R.  Co. 
y.  OievOnnd,  8  Bush.  466;  Maignan  v.  New 
OHeans,  J.  A  O.  N.  R.  Co.  24  La.  Ann.  883; 
ffirsrh  V.  JTie  Steamboat  (Quaker  Oity,  2  Dis- 
ney {Ohio)  144;  Tanner  v.  Oil  Greek  R.  Go.  53 
Pa.  411;  Chicago  A  A.  R  Go.  v.  Scott.  42  111. 
188;  Spearsy.  Spartanburg,  U.  A  0.  B.  Go.  11 
B.  C.  168;  Dean  y.  Vaecaro,  2  Head,  490,  76 
Am.  Dec.  744;  Otiimity.  Benshaw,  86  Vt.  604, 
84  Am.  Dec.  646;  Lemke  Chicago.  M.  A  St. 
P.  R.  Co.  89  Wis.  449;  Missouri  Pae.  R.  Oo. 
y.  Sayne*.  79  Tex.  175;  The  Mary  Washington, 
I  Abb.  U.  S.  1:  l^rner  v.  Buf,  46  Ark.  223, 
66  Am.  Rep.  580;  Burnetl  v.  New  York  CbnC 
/I.  a>.  46     Y.  184.  6  Am.  Rep.  6L 


Wood*  J.,  delivered  tiie  opinlcm  of  the 

court: 

The  appellfint  company  received  some  com 
and  hay  at  Pine  Bluff  for  transportation  to 
Linwood  station,  there  to  be  delivered,  upon 
pavment  of  freight,  to  0.  E.  Nevils,  the  np- 
pellee.  About  the  hour  the  freight  trainwaa 
to  arrive,  appellee  appeu«d  at  the  station  to 
receive  hla  freight.  The  train  did  not  arrive 
on  time.  Appellee  waited  till  after  sunset, 
and  returned  to  his  home.  Soon  after  his  de- 
parture the  train  came  tn,  and  appellee's 
goods  were  safely  deposited  in  appellant's 
warehouse  at  Linwood.  Next  morniog  ap- 
pellee returned  with  his  teams  to  receive  his 
goods,  but  diiriog  the  night  a  mob  of  negroea, 
which  the  civil  authnritlcs  were  unable  to 
control,  set  fire  to  appellant's  station  house, 
and  destroyed  same,  together  with  the  gooila 
of  appellee^   Appellee  sued  for  and  obtained 
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judgment  ftgafnst  the  comfwny  for  the  value 
9i  hiB  coodfi.  sod  the  company  appeals. 

The  questions  for  our  considerstitHi  are 
presented  by  the  followiDg  InstrucUrai :  (1) 
"Thst  the  receipt  of  the  goods  by  tbe  com- 
pany's agent  at  Linwood,  and  placing  them 
In  tne  station  house,  did  not,  of  itself,  change 
tbe  relations  existing  between  Uie  consignee 
and  the  company,  and  change  the  liability 
of  the  latter  from  that  of  carrier  to  ware- 
houseman, because  tbe  court  adopU  what  is 
commonly  known  as  'the  New  Hampshire 
rule,'  and  holds  that,  before  the  liability  as 
carrier  ceases  and  that  of  warehouseouui 
begins,  the  consignee  must  have  had  a  rea- 
sonable opportunity  to  remove  the  zoods  after 
notice  to  do  so,  or  after  reononable  effort  by 
the  company  to  glTe  him  notice."  (2)  "The 
court  further  declares,  upon  the  facts  stated, 
the  mob  of  rioters  referred  to  was  not  a  pub- 
lic enemy,  in  the  legal  meaning  of  that  term, 
and  tlierefore  its  acta  in  destroying  the  prop- 
arty  did  not  relieve  tbe  defendant  of  Its  lia- 
bility as  a  common  carrier  to  deliver  tbe  same 
to  consignee." 

1.  Two  well-defined  but  widely  divergent 
roles  have  been  announced  by  tbe  American 
coQTts  upon  the  proposition  embodied  in  the 
first  of  the  above  instructions.  In  1654  the 
supreme  court  of  Hassachusetts  determined 
that  the  liability  of  railroitds  as  common 
carriers  ceased  the  moment  tbe  goods  of  tbe 
consignee  were  removed  from  their  cars  and 
placed  in  a  safe  place  upon  their  platforms 
within  their  depots,  and  that  from  that  time 
until  the  goods  were  called  for  and  delivered 
to  thffcooslgnee  the  liability  of  the  railroad 
was  onlv  that  of  wareliouseman.  Honeay 
Ptaint  Oo.  T.  Boaton  <£  M.  Hailroad,  1  Gray, 
203.  61  Am.  Dec.  42».  This  rule  has  been 
approved  In  several  states, — Illinois,  Indiana, 
Iowa.  Ocor^ta,  California,  Missouri,  North 
C^volina,  and  Tennessee.  Id  1856  the  supreme 
court  of  New  Hampshire  expressly  departed 
from  the  doctrine  of  the  Mus^iacbusetls  court, 
holding  that  the  liability  of  tbe  carrier  as 
such  continued  until  tbe  owner  should  have 
a  reasonable  time  after  the  arrival  of  the 
goods  to  accept  and  remove  tbem.  Mote*  v. 
BmIm  d  M.  Railroad,  83  N.  H.  m,  64 
Am.  Dec.  881.  Tlte  doctrine  has  been 
approved  by  the  supreme  courts  of  the  follow- 
ing states,  to  wit:  Alabama,  Louisiana, 
Kentucky,  New  Jersey,  Kansas,  Ohio,  Ver- 
mont, Wisconsin,  New  York,  Michigan. 
Minnesota, Texas,  Connecticut,  and  Pennnvl- 
vania.  Counsel  for  appellant  cite  Alabama 
and  Pennsylvania  as  supporting  the  IHasfa- 
chusetla  rule,  but  an  examination  of  the 
cases  of  LouitvilU  d  JV.  R.  Vo.  v.  MeOuire, 
79  Ala.  805,  and  Louitcille  <t  JV.  R.  Oo.  v. 
Od/in,  80  Ala.  39,  and  the  case  of  National 
Litu  8.  S.  Go.  V.  Smart,  107  Pa.  492,  will 
discover  that  Alabama  and  Pennsylvania  are 
in  line  with  tbe  New  Hampshire  rule  as  to 
the  consignee  having  a  reasonable  time  in 
which  to  remove  the  goods,  during  which 
time  the  liability  of  the  carrier  as  an  insurer 
continues.  Counsel  for  appellee  are  likewise 
mistakm  in  putting  Tennessee  In  the  New 
Iliimpsliire  column.  See  Butlrr  v.  Ea»t  Tenn- 
tufe  d  V.  R.  Co  B  I.ea,  83.  But,  whatever 
rule  we  adopt,  we  will  be  but  going  upon 
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a  well-beaten  path,  and  following  in  tbe 
fbotsteps  of  eminent  jurists.  It  Is  difflculfe 
to  determine  where  lies  the  weight-  of  au- 
thority amid  such  respectable  connlct.  But» 
oooaidering  the  "brMd  principles  of  public 
polfCT  and  convenience  upon  which  tbe  com- 
mon-law liability  of  the  carrier  is  made  to 
rest,"  the  doctrine  of  the  New  Hampubire 
courtcommendsiteelf  to  our  favor.  We  think 
it  embodies  tbe  better  reason.  W'itbout  en- 
tering upon  a  discussion  of  these  priDciples- 
(for  we  could  not  hope  to  add  anything  new) , 
we  simply  announce  our  approval  of  l^e  New 
Eampahire  case  as  applicable  to  tbe  undis- 
puted facts  of  this  case.  This  doctrine  la 
supported,  we  believe,  by  a  m&jority  of  tbe 
text- writers, as  well  as  the  adjudicated  cases. 
In  addition  to  authorities  cited  in  brief  of 
counsel,  see  3  Beach.  Railway  Law.  ^  916  v 
8  Wood,  Railway  Law,  1908  ;  8  Redf.  Rail- 
ways, 81 ;  Story,  Bailm.  g  648 ;  and  Hntcbin- 
son,  Carr.  g  878.  The  last  author,  in  his  excel- 
lent work  on  Carriers,  after  givlnz  most  oo- 

gent  reasons  for  the  soundness  of  tbe  New 
[ampshire  rale,  concludes  as  follows :  *  Tbe 
same  reasons,  therefore,  upon  which  is  based 
tbe  severe  aocountability  of  the  carrier  for  tb» 
safety  of  his  charge,  would  seem  to  reqaire 
that  railway  companies  should  be  held  to  be 
custodians  of  toe  goods  in  the  same  char- 
acter in  which  they  received  them  until  they 
had  either  tendered  them  to  the  consignee,  op 
had,  aftor  informing  bim  of  their  arrivml. 
given  him  a  reasonable  time  within  which  to 
take  them  awav.  This  Is.  as  we  have  seen, 
the  well-settlea  law  as  to  carriers  by  water^ 
and  no  substantial  reason  can  be  urged  why 
the  rule  should  be  further  relaxed  in  favor 
of  railroad  companies."  Our  own  court  ii> 
Tkirner  v.  Suff,  46  Ark.  225,  55  Am.  Rep. 
580,  speaking  of  the  question  of  notice,  1d> 
regard  to  carriers  bv  water,  said:  "A  car- 
rier by  water  may  deliver  goods  on  the  wharf, 
but  as  a  general  proposition  the  consIgDee  ie- 
entitled  to  actual  notice  of  their  arrival,  that 
be  may  have  an  opportunity  to  move  or  safely 
store  them.  Tbe  necessity  of  notice  may. 
however,  be  waived  by  the  previous  course 
of  dealing  between  the  parties."  Tbe  same 
rule  is  applicable  to  railroads.  The  supreme 
court  of  New  York  in  ^«nner  r.  Buffalo  dr 
S.  L.  R.  Co.,  44  N.  Y.  606,  4  Am.  Rep.  708. 
has  covered  the  whole  doctrine  of  notice  and 
reasonable  opportunity  to  remove  tbe  goods- 
after  arrival  at  place  of  destination,  as  fol- 
lows :  "If  tbe  consignee  Is  present  upon  tbe 
arrival  of  the  goods,  be  must  take  them  with- 
out unreasonable  delay.  If  he  Is  not  present, 
but  lives  at  or  In  the  Immediate  vicinity  of 
the  place  of  delivery,  the  carrier  must  notify 
bim  of  tbe  arrival  of  the  goods,  and  then  he 
has  a  reasonable  time  to  take  and  remove 
them.  If  he  is  absent,  unknown,  or  cannot 
be  found,  then  the  carrier  can  place  the  goods 
in  its  freight  bouse,  and  after  keeping  theD> 
a  reasonable  time,  if  the  consignee  does  not 
( all  for  them,  Its  liability  as  a  common  car- 
rier ceases."  As  to  what  Is  reasonable  time 
for  removal,  where  the  facts  are  undisputed, 
as  in  this  case,  is  a  question  of  law.  Where 
there  is  a  dispute  about  the  facts,  tbe  questior* 
must  be  det,crmined  by  the  Juiy  or  oourk 
sitting  as  such.   It  should  be  said,  however 
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tbtt  tba  qtMStlon  of  reaaonftble  time  acd  op- 

Ertaoitj  to  remove  Uie  goods  is  not  Id  tne 
ist  affected  by  mnj  oDtoward  or  ad  veatitioiu 
■urroundiDgB  pecaliar  to  my  particular  ooo- 
■inee.  HutdiiiiBon,  Carr.  8T7. 

i.  Upon  the  secood  proposltltm,  the  ao- 
thorftlea  are  practically  one  way.  Where 
there  iB  a  total  failure  to  deliver  goods,  oc- 
osioned  by  the  "depredations  ortlie  violence 
of  mobs,  rioters,  stiikers,  tbieves,  and  the 
like,'  the  carrier  is  liable;  for,  saya  Mr. 
HutcbioKHi,  "  by  the  word  'enemies*  In  this 
oouwctiim  ia  to  be  understood  Uw  public 
enanletof  the  country  of  the  carrier,  and  not 
of  the  owner  of  the  goods."  HutchinsoD, 
Csrr.  308,  and  authorities  there  cited. 

The  charge  of  the  trial  court  was  in  har- 
mnty  with  the  views  we  have  expiwwd,  and 
it*  jiuigmeia  it  tktrrfort  t^ffirnud. 


8T.  LOinS,  ABK  A178AB  A  TEXAS  R  CO., 
Appt., 
t. 

PIRB  ASSOCIATION   OF  PHILADEL- 
PHIA«( at 

f  AA  ) 

!•  Thm  iMtltatlaa  or  pi'o— cntlmi  of  m 
iBtt  ii  not  a  "Molas  bariDfln"  wfthlo  the  mean- 
tut  ot  laws  preBcriblnv  ooodltlona  <a  bualneaa  by 
tonlga  corpora  tioDB. 

t.  The  flUlmw  of  » tar^ign  eorporftUon 
to  coaply  with  tho  eondltiona  of  the 

risht  to  do  bnatoeaa  In  a  atato  will  not  pieidude 
action  br  It,  or  br  an  ianuano*  oompany  sub- 
HWated  to  Its  rlghta,  (or  ne^lcwt  Injmrtas  to  Us 
propertr  wltbln  the  state. 

S.  Tbe  rlybt  of  a  forel^  Insnnuiee 
coBpajBjr  b7>almic»tlon  to  miforeo  a 
date  for  neffUventlr  destrorlnff  property  Is 
not  aaetOed  bytbe  ftot  Out  ttwas  not  legMy 
boand  to  par  the  loss,  or  bj  the  Invalidity  of  a 
fmml  udrnmrat  to  It  of  tbe  rlsht  to  damages. 

!•  An  action  at  law  la  the  proper  remedy  by 
u  Inaaranoe  company  on  anbrogatlon  to  a  claim 
■salDst  the  party  neffUgeDtly  oaoslng  the  loaa. 

■•  AooMtttatlcmal  iwovlflUm  tbatnofor- 
alBn  oDrpcwBUoo  shall  do  boaliMsa  except  while  tt 
kas  a  known  plaoe  of  bnalneaa  and  an  autbortied 
uentln  tbe  state  la  not  self  ezecutlnnrwitbout 
any  provWoD  how  the  amnt  aball  be  designated 
ortfM  plaee  of  busttiaaa  made  koowB. 

[(UanhiMMO 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for  Columbia  CouDty  in 
fiTor  of  plaiatifFs  in  an  actiou  brought  to  re- 
cOTer  tbe  value  of  property  alleged  to  have 
been  destroyed  through  defendant's  negligence. 

Tbe  fa(^  are  stated  in  the  opinion. 
Hmn.  Sam.  H,  Wmt  and  Oaaflian  ft 
Blflbrd,  for  appellant: 

HoTB.— The  question,  what  oonstltutea  doing  bua- 
bcM  by  a  forettrn  onrpontton.  Is  treated  In  a  note 
to  Oone  Bzport  A  Oommlaslon  Co.  v.  Poole  (S.  C }  24 

K.  A.  280.  while  the  reatrlctlon  on  bualneaa  of 
^ntga  InsurBDoeoompanleatsdlacuased  in  a  note 
to  state  V.  Ackerman  (Ohio) »  L,  B.  A.  Mi. 

ttua  A. 

S*M»  also  33  h.  R.  A.  137,  554  j  34  L. 


The  demurrer  confesFes  that  this  contract  la 
void,  because  neither  of  the  contracting  partlet 
had  complied  with  tbe  act  pleaded. 

If  tin  appellee's  right  of  action  rests  tipon 
the  ooDlract  of  the  assignment,  it  must  fsil,  tf 
the  contract  Itself  is  invalid,  and  tbe  contract 
can  have  no  validity  unless  the  Southwestern 
Commercial  Compaoy  bad  complied  with  th«  • 
act  referred  to.  If  appellee's  right  of  action 
does  not  depend  upon  the  contract  of  assign- 
ment,  but  upon  the  equitable  doctrine  of  8ut>- 
rogation,  then  the  cause  should  have  been 
transferred  to  the  chancery  docket 

Talbot  V.  WHkin*,  81  Ark.  411;  LitOe  Book 
A  Ft  8.  B.  0».  Y.  Perry.  87  Ark.  18«. 

The  ripbt  of  the  commercial  company  to  do 
this  Inisioesa  in  Arkansas  depetidea  upon  tbe 
will  of  our  Btale  and  any  deoiston  which  would 
hold  valid  its  contract  would  simply  Iw  an  act 

£^T.  JSmm,  IS  B.  Hon.  31S,  64  Am. 

Dec.  622;  BrU  R.  Co.  v.  '8t<it^,  81  N.  J.  I* 
531,  88  Am.  Dec.  226:  Dveat  v.  Chicago,  48 
III.  172,  96  Am.  Dec  628:  Pftanix  Int.  Co.  t. 
Com.  6  Bush,  98.  96  Am.  Dec.  831. 

Tbe  slate  having  tbe  legal  right  to  declare 
the  contract  void  without  tbe  Act  of  April  4, 
1887,  it  assuredly  had  tbe  right  to  declare  the 
contract  void  upon  a  refusal  or  failure  to  com- 
ply with  tbe  cunditlDU  imposed  by  it  through 
the  legislative  branch  of  government 

The  Are  association  having  failed  to  estab- 
lish iti  inabflily  under  its  contract  of  losuraDOt 
cannot  maintain  a  suit  against  appellant. 

Fitfibaek  v.  Weaver,  84  Ark.  669;  Oerman 
Int.  Oo.  v.  GilmH,  58  Ark.  499. 

Mewm.  B.  F.  A^kmr  and  Seott  * 
JoBoo,  for  appellees: 

Thia  right  <of  subrogation)  depends,  not 
upon  tbe  privity  of  contract,  but  is  worked 
out  through  the  right  of  the  crediior  or  owner 
and  in  his  name;  and  exists,  although  the  in- 
surer was  not  legally  bound  to  Indemnify  the 
insured  for  the  loss  he  sustained. 

Hay.  Ins.  2d  ed.  p.  687. 

Battlo.       delivered  the  opinion  of  the 

court : 

This  action  was  Instituted  by  tbe  Fire  As- 
sociation of  Philadelphia  and  the  South- 
western Commercial  Company  against  the  Bt 
Louia,  Arkansas  ft  Texas  Railway  Company 
for  the  recovery  of  damages  Incurred  through 
the  loss  of  cotton  burned  by  Are  on  the  fst 
day  of  April,  1887,  at  MagnollA,  Axk.  The 
Fire  Association  of  Philadelphia  was  a  cor- 
poration organized  and  existing  under  tbe 
laws  of  Pennsylvania,  and  was  engaged  in 
insuring  property  against  flre ;  and  the  South- 
western Commercial  Company  was  a  corpora- 
tion of  the  state  of  Missouri,  and  was  en- 
gaged in  buying  and  selling  cotton.  The 
cotton  burned  was  purchased  in  thia  state  by 
the  Southwestern  Commercial  Companv,  be- 
longed to  it,  and  was  insured  by  tlie  Fire 
Association  against  flre  by  a  policy  Issued  to 
its  owner.  After  tbe  flre  on  tbe  16lb  of  Hay, 
1887,  the  Fire  Aasoclation  paid  to  the  Com> 
mercial  Company  the  sum  of  $1,478.86  on  ac- 
count of  the  loss  sustained  by  the  bumlog  of 
tbe  cotton,  and  tbe  latter  transferred  to  the 
former  ra>rporation  its  claim  against  the  de- 
fendant for  damages.   Plaintiffs  alleged  that 
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tlip  Arc  n-HS  caused  by  the  negligenca  of  the 
defeodiint. 

The  defendant  answered.  The  issues  joined 
were  tried  by  a  jury.  The  plaintiffs  re- 
covered a  judgment.  The  defendant  ap- 
pealed. The  judgment  was  reversed  by  this 
court,  and  tiic  cause  was  remanded  for  a  new 
trial.  Si.  LouU.  A.  A  T.  R.  Go.  t.  Vim 
Ateo.  of  Philadelphia,  65  Ark.  168. 

Upon  the  return  of  the  case  to  the  circuit 
court  the  defendant  Sled  another  answer  as  a 
■abstitute  for  the  Srst,  and  therein  alleged, 
among  other  things,  as  followB: 

"First.  That  the  contract  of  insurance  set 
out  in  the  complaint  between  the  plaintiffs 
herein  was  made  within  the  state  of  Arkau- 
saa,  and  is  Told,  because  at  the  time  of  the 
making  of  said  contract  of  insurance  the 
plaintiff  the  Southwestern  Commercial  Com- 
pany, a  COTporatioD,  as  alleged  in  the  ocun- 
plaint,  organized  and  transacting  business 
under  the  laws  of  the  state  of  Missouri,  had 
no  legal  existence  in  this  state  ;  having  never 
complied  with  section  11,  article  12,  of  the 
ConatitutioD,  and  an  Act  of  April  4,  1887, 
80  as  to  authorize  it  to  do  any  business  what- 
ever. 

**  Second.  That  the  assignment  and  transfer 

of  the  right  of  said  Southwestern  Commercial 
Company  to  said  Fire  Association  were  made 
In  ttiis  state,  and  the  pretended  subrogation 
of  the  latter  thereto  are  void,  because  it  says 
neither  of  said  plaintiffs  were  authorized  to 
transact  corporate  business  In  the  state  of 
Arkansas;  neither  having  complied  with  the 
Act  approved  April  4.  1887,  whereby  alone 
they  could  be  so  authorised,  and  neither  hav-. 
Ing  done  so  at  any  time  prior  to  the  institn- 
tiott  of  this  suit. 

Tenth.  That  this  court  has  not  jurisdic- 
tion to  hear  and  determine  tliis  cause,  but 
that  on  the  contrary  a  court  of  equity  alone 
is  competent  to  near  and  determine  this 
cause," — and  asked  that  It  "may  be  trans- 
ferred to  the  equity  docket." 

The  plaintiffs  demurred  to  the  paragraphs 
of  the  answer  which  are  numberea  "First" 
and  "Second,"  In  so  far  aa  they  set  up  the 
Act  of  April  4.  1887,  as  a  defense,  and  the 
demurrer  was  sustained  by  the  court.  The 
motion  to  transfer  to  the  equity  docket  was 
disregarded,  and  the  iKues  were  tried  by  a 
jury.  A  verdict  was  returned  in  favor  of  the 
fire  association.  Judgment  was  rendered 
accordingly,  and  the  defendant  aicain  ap- 
pealed. 

In  order  to  decide  the  question  raised  by 
the  demurrer  to  the  answer  of  tlie  appellant. 
It  is  necessary  to  consider  the  Act  of  April  4, 
1887.  That  act  declares  that,  "before  any 
foreign  corporation  shall  begin  to  carry  on 
business  in  this  state,  it  shall,"  by  a  "cer- 
tificate under  the  hand  of  the  president  and 
seal  of  such  company,  filed  in  the  office  of 
the  secretaiy  of  state,  designate  an  agent, 
who  shall  be  a  citizen  of  this  state,"  upon 
whom  process  may  be  served,  and  state 
therein  its  principal  place  of  business  In  tills 
state,  and  provides  that,  if  any  such  corpora- 
tion shall  fail  to  file  such  certificate,  all  its 
contracts  with  citizens  of  this  state  shall  be 
void  as  to  it,  and  shall  not  be  enforced  in  its 
28  L.  R.  A. 


favor  by  the  courts.  The  sole  object  of  the 
act,  ag  shown  by  these  pruvisiona,  is  the  pro- 
tection of  the  citizen.  The  contracts  affected 
by  it  are  made  with  him,  and.  If  enfered  into 
in  TioUtion  of  the  statute,  are  void  aa  to  the 
corporation,  and  no  one  else.  Contracts  be- 
tween foreign  corporations  and  persons  wbe 
are  not  citizens  are  under  no  circumBtances 
declared  void  as  to  any  one.  The  act  pre- 
scribes the  conditions  upon  which  foreign 
corporations  can  do  bnaineM,  and  declares  and 
limits  the  penalty  of  nonoompliance.  Har* 
ing  done  so,  the  penal  consequences  cannot 
be  extended  twyond  the  boundariee  so  defined. 
Union  19at.  Bank  of  8t.  Louis  v.  MatiheWt 
08  C.  S.  631.  25  L.  ed.  188 ;  Union  MtU.  L. 
Int.  Go.  v.  McMillen,  34  Ohio  St.  67. 

Appellees  were  foreign  corporations.  The 
contract  of  insurance  made  by  them  was  prior 
in  time  to  the  eoaotment  of  the  Act  of  April 
4,  1887,  was  not  made  with  citizens  of  this 
state,  and  was  a  valid  contract  Being  valid, 
how  could  tlie  right  to  maintain  this  action 
be  affected  by  the  failure,  if  anv,  of  the  com- 
mercial company  to  comply  wftii  the  condi- 
tion on  which  foreign  corporations  are  al- 
lowedtodobusinesainthisstatet  The  cotton 
burned  was  Its  property,  and  was  in  its  pos- 
session when  It  was  destroyed  or  injured. 
No  one  had  a  right  to  forcibly  take  it  from 
the  company,  or  willfully  or  carelessly  dam- 
age or  destroy  it,  with  impunity,  because  it 
might  have  been  acquired  in  the  transaction 
of  business  by  a  corporation  without  first  con- 
forming to  the  laws  of  this  stat«.  Weitern 
U.  TeUg.  Go.  v.  Union  Pae.  R.  Ob.  1  Hc- 
Crary.  562,  8  Fed.  Rep.  488;  Tenant  v.  ElU- 
ott,  1  Bos.  &  P.  8 ;  OlemenU  t.  Tturria,  81 
Y.  386 ;  Pfeuffer  v.  Maliby.  S4  Tex.  454,  88 
Am.  Rep.  631 ;  1  Whait.  Cont.  %  853.  Should 
any  one  do  so,  it  would  have  a  right  of  ac- 
tion for  the  InjttiT  done,  and  could  bring  suit 
without  complying  with  the  taws  prescrib- 
ing Uie  condUlons  on  which  foreign  corpora- 
tions are  allowed  to  do  business.  The  right 
of  action,  in  such  a  case,  would  not  grow  out 
of  or  depend  on  a  violation  of  the  law  by  it, 
but  would  be  distinct  from,  independent  of. 
unconnected  with,  and  proximately  unaf- 
fected by,  any  business  transaction  of  the 
company ;  and  thai  the  Institution  or  prose- 
cution of  a  suit  would  not  be  a  "doing  busi- 
ness, "  within  the  meaning  of  the  laws  pre- 
scribing such  conditions.  St.  Loui*,  A.  A 
T.  R.  Go.  V.  Firs  Aato.  «f  PhUaMphta,  6S 
Ark.  168. 

If  the  cotton  of  the  Commercial  Company 
was  injured  or  destroyed  by  fire  causea  by 
the  negligence  of  the  railway  company,  the 
latter  was  liable  to  the  former  company  in 
damages  for  the  injury  done.  It  was  no  de- 
fense for  the  latter  to  say  that  the  former  was 
a  foreign  corporation,  and  bad  not  complied 
with  the  conditions  on  which  it  could  do 
business.  Such  a  failure  would  be  no  excuse 
or  justification  for  the  appellant's  burning 
or  injuring  the  property  of  Uie  Oommerciu 
Company. 

Wlien  the  cotton  was  destroyed  rar  injured 
by  the  fire  on  April  1,  1887,  the  Insurance 
company  bad  a  right  to  pay  ttie  loss  incurred, 
and  thereby  relieve  itoelf  of  liability  for  the 
same.   It  was  not  compelled  to  wait  until  a 

Digitized  by  Google 


093.       8x.  Louis,  A.  ft  T.  R  Co.  t.  Fibb 

coartofcompeteot  jurisdiction  adjudged  that 
It  was  liable.  When  it  paid  the  loss  it  suc- 
ceeded to,  and  became  entitled  to,  the  rights 
of  the  commercial  company  tO  relief  ag.-iinst 
the  appellant,  to  the  extent  of  the  amount 
paid  aa  indemnity.  The  commercial  com- 
pany could  not  defeat  tills  right  by  showing 
that  it  had  not  performed  the  conditions  on 
which  foreign  corporations  are  permitted  to 
do  business.  Bagerman  v.  Empire  State^  Go. 
97  Pa.  SS4 ;  Bhrmaa  t.  Teutonia  Ina.  Oo.  1 
UcCrary,  128,  1  Fed.  Rep.  471.  With  the 
defeases  the  fire  aasocittion  had  agalnat  the 
rifcht  of  the  assured  to  Indemnity  under  the 
contract  of  Insurance,  appellant  bad  no  con- 
cera,  or  right  to  set  them  up  in  this  action. 
It  was  bound  to  make  satisfaction  for  the 
damages  occasioned  by  its  negligence.  It 
wts  not  relieved  of  this  liability  by  the  acts 
of  the  other  corporations.  When  the  com- 
meFclal  company  accepted  the  Indemnity,  the 
InsnnukGe  company  became  subrogated  to  Its 
rl^ts  against  appellant,  and  empowered  to 
work  out  <x  enforce  them  by  a  suit  at  law  In 
Its  name  and  right,  and  In  the  right  of  no 
otber  person ;  and  this  authority  existed  al- 
though the  fire  association  was  not  legally 
bound  to  indemnify  the  assured  for  the  loss 
mtained.  Oammereial  Int.  O.  o/  Oindn- 
tatf  T.  Th»  "a  D.,  Jr.*  1  Woods,  C.  O. 
72,  Fed.  Cas.  No.  7.061 :  The  Monticello  r. 
MoUiwn,  58  U.  S.  17  How.  162,  M  L.  ed. 
88;  2  May,  Ins.  8d  ed.  j;^  454. 

The  fact  that  the  commercial  company  as- 
•(gn«l  its  rights  against  the  appellant  to  tiie 
On  association,  by  an  instrument  of  writing, 
did  not  affect  the  remedies  of  the  parties  to 
Ihii  action.  Assume  that  it  was  Told  because 
the  parties  to  the  same.  In  executing  it,  trans- 
Kted  business  in  violation  of  the  Act  of 
April  4,  1687,  and  the  rights  of  the  fin  as- 
■ociation  remain  unaffected,  because  the 
rights  which  the  commercial  compaoy  thereby 
undertook  to  assign  vested  In  the  Insurance 
cniipanT  before  its  execution.  8t.  Lovit,  A. 
*  T.  A  0».  w.  Fire  Am.  ^  FkOadOpMa 
tuvra. 

For  the  reasons  given,  we  think  that  the 
demurrer  to  the  answer  was  properly  sus- 
tained. 

It  Is  contended  bj  appellaiU  that  this  «o> 
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tion  should  have  been  transferred  to  the  rani- 
ty  docket.  In  this  it  Is  also  In  error.  It  is 
well  settled  that  suits  based  on  causes  of  ac- 
tion like  the  one  sued  on  in  this  case  should 
be  brought  at  law,  and  in  the  name  of  the 
assured,  and  ean  be  brought  without  his  cm* 
sent.  Ifonmauth  Qmntg  Mut.  F.  Int.  Ch.  t. 
Butehiruon,  21  N.  J.  Eo.  107,  117;  Sheldon, 
Subr.  8d  ed.  g  981. 

The  appellant  contends  that  the  evidence 
failed  to  show  that  the  commercial  company 
complied  with  section  11,  article  13,  of  the 
Constitution.  This  section  declares  that  uo 
"  foreign  corporation  shall  do  business  In  this 
state,  except  while  it  maintains  therein  aw 
or  more  known  places  of  business  and  an  au< 
thorlzed  agent  or  agents  in  the  same  upon 
whom  process  may  1m  served.  **  It  is  not  self - 
executing.  It  does  not  provide  how  Um 
agent  shall  be  de8ignftt«d,  or  how  the  place 
of  business  shall  be  made  known.  The  oom- 
mercial  compaoy  had  no  right  to  uy  npon 
what  agent  process  may  be  served.  The  leg- 
islature alone  had  the  right.  Until  it  exer- 
cised it,  there  was  no  penalty  for  the  viola- 
tion of  the  coDStitution  In  that  respect.  In 
this  case,  however  the  evidence  shows  that 
the  company  had  an  agent  and  a  place  of 
business  In  this  state  while  it  was  engaged 
in  purchasing  cotton.  In  title  way  It  com- 
plied with  the  constitution.  In  so  far  as  it 
could  In  the  absence  of  legislation.  By  so 
doing  It  assented  to  the  conditions  of  the  con- 
stitution, and  authorized  service  of  process 
upon  its  agent,  to  the  extent  of  its  ability, 
there  being  no  statute  directing  it  hov  to 
designate  any  particular  agent  for  that  pur- 
pose. St.  Clair  T.  Oox,  106  0.  8.  858,  87  L. 
ed.  226. 

But  assuming  that  the  commercial  company 
could,  but  did  not.  comply  with  section  11, 
article  12,  of  the  Constitution,  the  failure  to 
do  so  was  no  defcnne  in  this  action,  as  wa 
have  attempted  to  show. 

The  evidence  was  sufficient.  In  this  court, 
to  sustain  the  verdict  of  the  jury. 

Jvdffnmit  affirmed. 

Bnan,  Gh.  J,^  being  disqualified,  did  not 
partictpatob 
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TbomuJ.  TOBKS.  Be^, 

V. 

David  TOZER,  Appt, 

i.  Hinn.  > 

•In  every  ImpoHuuit  exli^ncy  In  the 
p&rtnersbip  allUrSt  where  one  part- 
nvr  Is  about  to  SiCtt  be  ■hould  conralt 
the  other  f  at  lean  U  tlwre  are  DO  droumatwicea 
wbloh  excuse  blm  from  bo  dolnff.  Tbe  onlr  bud- 
nen  of  tbe  partnerslilp  between  the  plaintiff  and 
defeodant  was  the  purobaae  and  sale  of  a  Bloffle 
tract  of  land,  the  o^rotlatlons  for  tbe  purchase 
of  wbloh  were  oonduoCed  hjr  the  plalD  tiff,  and  tbe 
title  tekeo  In  tbe  name  of  the  defendant,  who 
■old  tbe  land  without  the  knowledie  or  oooseat 
or  tbe  plaintiff,  and  in  the  negotlatlona  for  such 
aale  an  Inoozzeot  abatraot  of  title  waa  proomred, 
hj  wbloh  tt  appeared  that  defendant  bad  no  tMe, 
whereai  be  had  In  fact  a  good  title  of  record. 
Thereupon  defendant,  without  plaintifTs  knowl- 
edge or  oonflent,  expended  $636  in  proouiinflr  a 
converanoe  to  falmaeU  of  tbe  auppcwed  title  of 
tiie  penoQ  appearing  br  anoh  abitraot  to  be  the 
owner,  bat  if,  before  doinir  to,  he  had  oonsulted 
plaintiff,  be  would  have  been  Informed  tbat  tbe 
abstract  was  defective,  and  the  title  In  defendant 
good  and  Ofunplete  of  record.  The  trial  court 
found  that  defendant  did  not  aot  in  bad  Mtb. 
SUd,  no  reaaonappeartog  whj  plalntUt  could  not 
be  oonsulted,  It  waa  groai  negUgenoe  lo  defaDd> 
ant  to  proceed  to  purohaie  such  luppoMd  title 
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HvoL—RUiM*  of  partnen  Inter  w  <n  partfwrsMp 
real  Mate. 
J.  Oenena  rvie  at  to  partner^  intemt. 
U.  PoiBencfparttun  over  iiartfimMP  nsol 
atate. 

a.  InganeraL 

h>  To  contract  and  pwxhoM. 

e.  To  trarufer  or  convey  Jbrm  prootttu. 

d,  ZhMiivev  Ml  Mamt. 

•.  Ibmortgoov. 

L  in  genenO, 

S.  For fimi'theneM, 

&  ToteoarcvrivaledO/L 
C  To  create  Kent,  maltt  oMtionnumtM, 

etc 

g.  7b  makA  and  rtnev)  Uawo. 

h.  ToQlvenaU. 
L  Tosue. 

].  Of  eontf  nulnir  parCno*. 
HL  Boio  eonoeved  btr  portflmhfp. 
IT.  PurcTiose     partner  of  firm  property. 
V.  Pure/lose  of  deceased  partner**  inttrett. 
TL  Satebu  partner  of  his  imUrtat  to  Mi 
portnent. 

Vll.  E^eeto^eonTietfaneebvportnar. 
Tin.  lAabflUy  of  the  firm  Jor  partner**  act*. 

IX.  Tlte  giuxtlon  of  ratification, 

X.  Partner's  rigUforvimbursemenC. 
XI.  Bquttabte  Hen  of  partners 

XTL  Partition  of  parfnershlp  real  ettate. 
Xin.  Poritlon  of  partner  adDanclnff  purcAose 
  money. 

HV.  Pi)9ltion  of  partner  purebaalngataherlff^s 

sale. 

XV.  pQsUionttfnewparlHwr, 
XTI.  fVaud  bv  partner. 
XVn.  Estoppel  of  partner. 
XTin.  Statvlfiof  imttatinm. 
XIX.  Ztendcri^purefauemoneif  bvportmr. 
XX.  i>oraMMtpartn«r. 
MLR.  A. 

See  also  48  L.  R.  A.  299. 


wltboat  oonaultlng  bin,  and  ttiat,  on  an  aaeooat- 
log  between  them,  idalntlfl  cannot  be  ehaiged 
with  one  half  or  any  part  of  said  expense  of  |HIL 

(ITovember  iX  IBOU 

APPEAL  l7  defoidaDt  from  a  Judsmeut  of 
the  IHrtrict  Ooart  for  Wubiogtmi  CSoun^ 
io  favor  of  idatndfl  In  u  acUon  brou^t  to 
obtain  ah  secounttug  of  certain  partneriiilp 
transactions  and  the  paymeDt  of  the  share  to 
which  plaiDtfff  was  entuled,  which  judgment 
disallowed  a  claim  of  defendant  to  an  allow- 
ance of  certain  expenses  which  he  bad  iDcnind 
in  the  partnerafalp  IraDaactfonB.  AfflrmA 
Tbe  facts  are  stated  in  tbe  oplnloD. 
Meatn.  Cl^pp  A  M>ortney,  for  appe- 
lant: 

Though  the  degree  of  loyalty  required  from 
a  partner  to  his  flrm  (s  ubarimajide$,  a  similar 
degree  of  care  or  of  judgment  is  not  reqaired, 
and  tbe  consequences  of  an  honest  mistake  of 
judgment  or  trivial  departure  from  tbe  agree- 
ment in  exceptional  exlgeDcies,  or  want  of  o- 
traordinary  caution,  wul  Bi>t  be  visited  npon 
him,  [vovided  he  acted  bona  fide  and  with  a 
fair  degree  of  care,  and  the  Km  moat  fall  on 
the  flrm. 

2  Bates,  Partn.  %  768;  LyUt  v.  Styla,  %  Wash. 
C.  C.  234;  Oragg  v.  Ford,  1  Younge  &  C.  Ch. 
Caa.  280;  CaldvtM  v.  Leiber,  7  Paige,  488.  4 
L.  ed.  24S^\Batt  v.  Bannener,  44  Ark.  84;  TO- 
loUon  V.  liOotaon,  84  Conn.  886;  Morrim  v. 


XXI.  Deceased  partner's  thare. 
XXIL  Homestead  ripMa. 
XXILL  Iri  partnership  formtd  for  tIM  purahow 
  and  sole  of  land. 

XXIV.  When  partneraMp  4n  bmdt  BWlWwiiei 

after  the  death  otapattnur. 
XXT.  ThtqmetbmofdimailMim. 
XXVL  Wintiinaupoffinn. 

XXTIL  Dirttioni^  parUurOOp  prior  to  Mrndto- 

  tlun. 

XXVIII.  inlrf>ii4sfana.  * 

Tlie  question  oftbe  rights  of  snrrivlnft  partoers 
will  torm  a  separate  note  to  the  eaae  of  GmlbraitJk 
v.Trao7(UD4)po8M»,U3IU.  64. 

As  to  the  porition  of  tenants  In  dower  and  br  Am 
curtesy  and  of  the  heirs  and  personal  repreeenla- 
tlves  of  a  deceased  partner  In  partnersblp  real  es- 
tate, see  note  to  Woodward-Holmes  Oa  v.  Nudd 
(laui  iHlnn.)  n  I*,  K  A  S«L. 

As  to  when  teal  estate  will  be  oonridered  part- 
nership propert7,seenot«toRoblnsoD  Bank t. 
ler.  Lamport  t.  Hiller  iDI.)  27  L.  K.  A.  4tf .  and  Na- 
tional Union  Bank  of  Maryland  v.  Hatlonal  Me- 
cbanlc^  Bank  of  Baltimore  (Hd.)  ST  Ii,  B.  A.  AS. 

Upon  t^e  question  of  tbe  rights  of  aedttna  and 
other  tblrd  parties  In  partnership  real  eatate^  sea 
nota  to  Chddthwalte  v.  Janney  (Ahi.>  post,  ISL 

L  Onurol  rule  as  to  partner^  tateresto. 

Oopartnofl  can  oonlribute  an  interest  In  real  es- 
tate to  the  capital  stock  of  a  copartnerablp  as  well 
as  money  orotber  personal  propertf,  and  when  so 
contributed  Ir  beoomee  a  part  of  the  BSseta.  Hao- 
Farlane  v.  HaoFartane  (18M)  BS  Hun.  288, 

Tbe  fact  that  tbe  property  oonslsts  of  real  estate 
does  not  cbauRe  the  priacipleeof  law  governing 
tbe  ultimate  rifrhts  find  interests  of  the  parties  oon- 
cemed.  aaggett  v.  KUboume  OMS)  «  U.  A  1 
blaok,848.1T  L.ed.S18. 

And  so  It  Is  wltb  rospeot  to  leaseholds.  Oaitir  v 
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^tth,  81  m.  SSI.  Bee  also  Bates,  Partn. 
4  704,  casea  ctted  Id  notfi;  Phelan  t.  ijutehin- 
4on,  63  N.  C.  116,  98  Am.  Dec  60S,  603;  17 
Am.  &  Eng.  Eacyclop.  Law,  p.  1219;  Dajf  t. 
Loekwoed,  24  Codd.  185;  Mr  JoKnttoa,  1 
Bead,  18;  Sum  r.  Spneher,  68  Pa.  41S;  noUit- 
ter  T.  BarOa/,  11  N.  a  SOI;  WOder  Y.  Morria, 
-7  Buab,  430. 

Mr.  H.  N.  Setaer,  for  respondent: 
Id  all  partoerabips  wht^tber  expres!>ed  Id  tbo 
•deed  or  oot,  ttie  partners  are  bound  to  be  true 
aod  faithful  to  each  olber.  Tliev  are  to  act 
upon  tbs  joint  opinion  of  all,  aond  the  diacre- 
tion  and  judgment  of  anj  one  cannot  be  ez- 
■duded. 

Con$t  T.  Barr{§,  Turn.  Ai  R  BSB;  Story, 
Partn.  g  128.  note. 

Concealment  nill  amount  to  fraud,  where  It 
-b  of  material  faclswbich  one  party  is  under  a 
Iwal  or  equitaltle  duty  to  communicate  to  the 
Mheraod  which  the  la  ler  has  a  right  jui-u  et 
4ejurt  to  know. 

S  Am.  &  Eog.  Enry  <Iop.  Law,  p.  644,  and 
authoritiea  cited:  MaddefoTd  t.  AuttvBiA^  1 
BiDL  63;  1  Btory.  £q.  Jur.  g  318. 

Canty,  J.,  delivered  the  opinion  of  the 

'Court: 

It  ia  conceded  both  parties,  and  found  by 
the  court,  that  the  plaintiff  and  defendant  were 
Mrtneiainthe  purchase  of  a  tract  of  land;  that 
It  was  agreed  by  and  between  them  that  the 
title  riiowd  be  taken  In  the  name  of  defendaDl: 
thai  lie  should  advance  the  purchase  price,  and 


pay  the  taxes,  and  plaintlfl  should  tell  the  land, 
and,  after  repaying  defendaot  the  money  so 
advBDced  him  and  7  per  ceot  interest  thereon, 
the  balance  of  the  proceeds  of  such  sale  should 
be  divided  equally  between  them.  The  land 
was  so  purchased  Aull  ffl,  1888,  for  $460,  and 
the  title  BO  taken.  The  land  was  sold  and  con* 
Teyed  by  defendaot  August  6, 1890,  for  $1,660. 
Said  purchase  money  andtbe  taxes  paid  by  de- 
fendant, and  interest  on  all  of  the  same  up  to 
the  time  of  aaid  sale,  amount  to  $807.82,  leav- 
ing $7S3.68,  the  bnlanc^of  the  proceeds  of  said 
rue,  80  to  be  divided  between  them.  This  ac- 
tion Is  brought  for  an  accounting  and  a  recov- 
ery of  the  sum  due  plainliff  uoJer  said  agree* 
mem,  and  the  trial  courtawarded  plaintiff  one 

jhalf  of  said  balance  of  $752.68,  and  from  the 
judgment  entered  thercji  defendant  appeala. 

I  Tljere  is  no  settled  case,  aod  the  error  assigned 
is  that  the  judgment  is  not  siuiained  by  (ha 
findings  of  fact 

The  court  further  finds  that  tn  July.  1890. 
without  the  knowledge  of  plainliff,  defendant 
negotlateda  sale  of  said  landlosald  purchaser: 
that  the  purchaser  p;  ocured  an  abstract  of  tide 
to  said  real  estate  from  the  register  of  deeds; 
that  said  abstract  was  ia  fact  false,  as  It  omit- 
ted one  recorded  conveyance,  a  link  in  the 
chain  of  title,  and  by  sucn  abstract  it  appeared 
that  the  original  patentee  was  still  the  ownes 
in  fee  of  the  land,  whereas  In  fact  defendant 
had  a  good  title  of  record;  that  the  purchase 
submitted  the  at»tract  to  two  different  and 
competent  attorneys  who  each  advised  him 


Dtrbj  0868)  8  Drew.  tfS,  %  Jur.  M.  8.  X71.  2S  L.  J. 
■Cb.  871, 4  Week.  Rep.  418. 

No  partner  can  foslBt  upon  rotalDlnir  hfi  share 
ttnmld,  no  matter  in  wtaom  the  lesal  eatate  Is 
Tctied.  Darby  v.  Darby.  •upra;F«atbeEStoDliaacb 

Vrawlck  (MIO)  17  r«e.  Jr.  288. 

Ttae  mere  contract  of  partnersfalp,  wtthout  any 
eziwas  stipulatton  involved  to  it,  impltesa  ood* 
tnet  quite  as  strlDren  t  as  If  it  were  expressed,  that 
at  tite  diasolutlon  of  the  psrtnenhlp  all  the  prop- 
erty tben  belODirlnff  to  the  parlnersblp,  whether 
erdlnary  stock  tn  tmde  or  s  leasehold  Interest  or  a 
fseelnpto  estate  in  land,  sbalt  be  sold  and  tbe  net 
Vioeeeds,  after  setlsCyinff  all  tbe  partnersbtp  dobu 
end  Uauntlee.  be  divided  among  ttae  partners,  each 
-partner  and  tbe  representatlvea  ot  any  deceased 
partoor,  bsvloff  tbe  rlgbt  to  tntcrost  thereon. 
IMri>y  V.  Dart»y,  ntpra. 

It  ii  nbdeetto  all  tlte  rules  appltoable  to  partner- 
4Up  iKopeny  ao  tax  as  the  partners  tlieouclves  and 
tboM  olslmtoir  under  ttaom  wltb  notice  are  con- 
eemed.  CburohlU  v.  Proctor         81  Mton.  129. 

Llabte  for  tbe  Bnn  debts  and  to  tbe  dslms  of  the 
fartnecB  tater  m.  Pepper  v.  Thomas  {18871 W  Ky. 
«;  TUHochut  T.  CbampUn  OBH)  4  R.  L  178,  « 

Bo  the  surpliu  proceeds  of  amle  thereof  under 
power  of  sale  contained  In  a  monBaire  Is  to  be  so 
applied.  Une  Book  Bank  v.  Fbettephioe  (U60 
«  ILL6S. 

Bicfa  partner  bas  an  equitable  Interest  In  the 
property  until  such  purponce  are  accomplished 
bupuy  V.  LaaTenworth  <1BS1)  17  OoL  2tt2;  Smith  t. 
l^rlton  (1847)8  HarhCb.  89l},6L.ed.  W0:  Diffusv. 
Brown  <1661)  78  Vs.  Pierce  v.  Trifm  (IHGOi  10 
Leiirb.  408:  Wbeatley  CaJboun  (IMliU  Lclirb.sei, 
ST  A&L  Dec.  064;  Christian  Ellla  (1S16)  1  Qrutt.  V&: 
Shanin  t.  Kleio  (USD  104  U.  &  18, 28  L.  ed.  SSK; 
Hrfcer  t.  Bowlea  (UTS)  BT  H.  H.  4»1:  Hardin  v. 
Jamtoon  (Minn.)  Feb  XB,  UBB;  CXider  v.  HuUns  (UKIi 
«Pa.84. 

A  partner  bas  no  tlihtto  eaU  for  the  ooaTeyaaos 
A. 


aa  tenaat  tn  oommon  until  tbe  trust  fastened  upon 
partnerahlprealeslatehasbeenaatlsfled.  Krusidike. 
T.  Stefan  (laitti  83  Wis.  818. 886. 

Tet  partners  may  withdraw  ml  eatate  from  the 
partnecsblp  and  bold  it  In  severalty  and  so  t>eoome 
tenHDts  In  oommon.  Llndloy  v.  Davis  US87)  7  Hoot. 
208. 

If  tbe  leval  title  Is  In  one  partner,  the  otbei* 
tiavB  only  a  title  bond,  yet  equity  treats  that  as 
done  which  ouffbt  to  Iw  done.  OrtBey  v.  North- 

outt  (1871)  6  Heisk.  748. 

The  general  principles  apply  to  the  adjustment 
and  equalization  of  tbe  t>eDeUta  and  burdt^ns  be- 
cween  tbe  partnera  tbemaelvee.  Bapy  r.  CXuner 
(1884)79  Ala.  tun. 

The  same  mutual  confldenoe  wbiob  governs  sU 
partnership  relations  in  other  reapects,  extending 
to  partnership  real  esiste.  Dyer  v.  Clark  (1848)  i 
Met.  088. 88  Am.  Dea  807. 

There  is  no  distinction  in  tlie  law  ot  partnetship 
as  administered  In  a  court  of  equity  between  real 
and  personal  assets,  tbe  whole  constituting  part- 
nership stock  so  Inseparable  that  for  all  purposea 
it  is  personalty;  wlietherttiepertneisblp  be  solvent 
or  Insolvent;  whether  tliey  be  creditors  or  not. 
Loiran  V.  Oreenlaw  (1885)  25  Fed.  Bep.  298. 

As  between  tbe  parties  tbemeelves  there  la  not  In 
realltf  aoy  difference  Iwtween  partnership  prop- 
erty, held  for  the  purpoae  of  trade  or  tHistness, 
whether  comlstinff  of  pereonal  or  .movable  prop- 
erty, or  real  or  Immovable  property,  or  of  botb,  so 
laraattaelrultlmntc  rights  and  loterestsare  oon- 
ueroed.  Grey  v.  Futmcr  (16M>  0  Cal.  016. 

It  Is  oompelent  for  partners  to  affree  among 
themselves  as  to  the  manner  in  wblob  the  partner- 
sbtp  property  shBll  bo  used,  aod  they  may  enter 
Into  new  articles  and  arraagombnts  for  tbe  gov- 
ci'umcnt  of  the  cnnoern,  wbich  will  bind  them 
Infer  se.  McDougnld  v.  Bfinks  (18681  18  Ga.451.in 
which  case  tbe  pai'tuers  made  an  arrangement  as 
to  the  receipt  ot  rents  ot  cerlalu  real  estate, 

^urtneca  may,  l«r  eontraot;  stipulate  that  tho 
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tbRt,  Bccordlng  to  the  abetract,  the  defendant 
had  no  tide,  and  defendant  was  Informed  by 
auch  purchaser  of  the  opinion  of  aaid  attor- 
neys. Defendant,  believing  he  had  no  title,  at 
an  expense  of  $526  then  procured  a  coDvey- 
aoce  to  himself  from  said  origlDal  patentee, 
uid  claims  Uiat  this  expense  should  be  allowed 
liim  In  said  accounting  as  a  part  <fi  the  cost  of 
the  land  to  be  deducted  from  such  proceeds  of 
said  Bale,  and  that  plaintiff  is  entitled  to  only  one 
half  of  the  balance  of  such  proceeds,  after  this 
$626  is  also  deducted  therefrom.  It  is  further 
found  by  the  court  that  defendant  did  not  In- 
form plaintiff  of  any  at  laid  negotiation,  or 
of  the  apparent  defect  In  said  ttue,  or  ^ow 
him  or  inform  him  of  said  abstract,  or  cousult 
him  as  to  purchasing  the  supposed  title  of  aaid 
pntentee,  and  that  pl&intifl  had  no  knowledge 
or  notice  of  any  of  these  things,  or  of  ihe  sale 
of  said  property  to  aaid  purchaser  from  de- 
fendant, until  after  the  deed  thereof  was  re- 
corded, and  he  discovered  it  by  an  examina- 
tion of  the  records;  "that  bad  said  defendant 
exhibited  said  abstract  of  title  to  said  plaintiff 
or  informed  him  in  what  respect  said  title  of 
said  defendant  was  claimed  to  be  defective, 
spid  plaintiff  could  at  once  have  informed  said 
defendant  that  said  abstract  was  not  a  true 
and  correct  abstract  of  title  to  said  lends;"  and 
"tliat  plaintiff  was  not  in  any  manner  ever 
consulted  by  defendant  In  regard  to  said  sup- 
posed defect  of  title."   The  court  further  finds 

owDersbfp  of  property  may  remain  In  one,  wblle 
the  partnenfalp  fhull  have  only  the  use  oftheprop- 
wty,  or  m&j  make  any  other  regulations  as  be- 
tween themBelpea  In  regard  to  ao  ownprsblp  of 
property,  used  in  conaeotioD  with  the  buslnees  of 
the  copartnersbip  not  prohibited  by  law.  Taft  t. 
Bchwamb  aSTS)  81)  ni.  289. 

Tet  it  canoot  t>e  held  by  the  separate  owner  ex- 
oept  to  the  extent  of  his  Interest  Id  the  final  tnl- 
anoe.  Parker  v.  Bowles  (1876)  67  N.  H.  4M\  Burn- 
side     Merrick  (ISia  i  Met.  637. 

If  Buch  landaare  notnecessaryfor  the  payment 
of  thedebtsortlietlrm,tbeyare  real  estate  to  all 
intents  and  purposes,  and  no  more  of  them  than 
are  necessary  for  such  purpose  can  be  sold.  Weld 
T.  Johnson  Mfg.  Co.  aSSSi  86  Wla.  563. 

Partners,  10  farai  real  estate  Is  oonoemed,  are 
Joint  teoanta  without  the  riftht  oS  survivorship, 
they  are  seised  per  mi  et  per  tout.  Anderson  v. 
Tompkins  (1820)  1  Brock.  456. 

Where  the  record  clearly  sbowa  that  the  title  Is 
held  for  the  Joint  profltnnd  advantage  of  the  part- 
ners and  that  the  property  is  sold  and  the  proceeds 
divided  accordtnfT  to  the  respective  Interesta of  the 
partners  as  a  firm,  it  is  of  little  moment  whether 
the  title  Is  In  them  as  a  firm  or  as  individuals,  the 
proceeds  t>einer  treated  as  assets  of  the  partnenbip 
acoordlnv  to  their  Interests  in  the  real  estate.  Copp 
r.  Lonsstreet  (Colo.)  Deo.  U),  1684. 

The  partoerls  to  be  regarde<1  In  sooh  oaseeas 
holdlns  only  an  interest  In  tte  stook  or  oapltaJ  of 
the  partoerBhlp,  which  la  personal  iwoperty. 
Hewitt  V.  Bankin  aSTS)  41  Iowa,  3S. 

While  the  legal  tille  upon  the  death  of  a  partner 
will  go  la  ordinary  course  of  descent  upon  tbe 
death  of  a  partner  witiiout  survivorship,  yet  tbe 
enuitabte  Interest  will,  after  the  ascertainment  of 
ils  value  by  sale,  be  distributable  according  to  the 
■uppoaed  intention  of  the  deceased  partner,  as 
personal  property.  Lenow  t.  Fone^  (IM)  48  Ark. 

Before  It  oan  be  taken  as  a  psrt  of  the  separate 
estate  of  ihe  individual  copartner,  the  tcfral  title, 
convened  into  atrust,  is  held  devotadtotbefnl- 
38L.a  A. 


that  defendant  acted  in  good  faltb  In  tbe  ami*- 
of  the  land,  and  in  expending  said  sum  of 
$536  in  attempting  to  cure  the  supposed  defect 
in  his  title,  but  holds  that  he  cannot  cotnpd 
plaintiff  to  stand  one  half  or  any  part  of  sach- 
expense.  We  are  of  tbe  same  opinion.  If  de- 
fendant did  not  act  In  bad  faith,  he  wu.  tu  any 
the  least,  grossly  negUgeot.  It  does  not  ap- 
pear that  the  plaintiff  was  not  accessible  and 
could  not  be  communicated  with  in  a  reasona- 
ble time.  This  land  waa  the  only  partnership- 
property  and  its  purchase  and  sale  waa  tbe 
only  partnership  business.  It  was  not  an  act- 
In  the  nnial  course  of  Uie  partnership  businea^ 
but  one  which  went  to  the  very  foundation  of 
the  partnership.  It  la  found  by  the  court  that 
the  plaintiff,  and  not  the  defendant,  conducted- 
tbe  negotiations  for  the  purchase  of  this  land, 
and  procured  the  conveyance  to  defendant; 
and  he  should  be  presumed  to  have  had  some 
knowledge  of  tbe  state  of  tbe  title.  Ko  reason 
is  given  bv  defendant  why  all  the  negotiation» 
for  the  sale  of  the  land,  and  tbe  parcbaae  of 
this  supposed  title  by  him,  were  Icept  secret 
from  plaintiff.  In  every  important  exigency 
the  partner  about  to  act  should  consult  th» 
other  partner,  at  least  if  there  are  no  circum- 
stances which  excuse  him  from  so  doinjr 

Tht  order  appeaUd  from  t/touidbtqprmed^ 

8o  ordered. 

GUflUan.  Ch.  J.,  absent  on  account  of  dct- 
nesB,  took  no  parL 

flllmentof  all  partnership  obllgattons.  Wiloox  r. 
Wilcox  (1866)  18  Allen,  2&S. 

Bach  partner  has  a  right  to  have  tbe  effects  of 
the  firm  appropriated  to  the  firm^  debts.  Peaiaoa 
V.  Keedy  (im)  «  B.  Mon.  128^  48  Am.  Deo.  UOt 
Balney  v.  Nance  (1870)  64IU.  20. 

As  between  themselves,  they  may  use  It  as  part 
and  parcel  of  tbe  firm  aaseta,  or  they  mar  divide  It 
among  tbemeelvee  and  hold  In  severalcy.  Holfa 
App.  (1681)  98  Pa.  m. 

The  legal  title  in  partnership  lands  forming  para 
of  tbe  partnership  stock  is  subordinated  to  In- 
cidents of  partnership  funds  and  accounting.  God- 
frey v.  White  (IBBOj  48  Mich.  171;  Drewryv.  UooU 
gomery  (1861)  28  Ark.  SM;  Rotierta  v.  McCarty  aa57> 
9  Xnd.  16. 68  Am.  Dec.  604;  Priest  r.  Chouteau  (I8S4> 
86  Mo.  808, 6S  Am.  Rep.  817. 

The  rule  that  partnership  property  must  flrat  b» 
applied  to  tbe  payment  of  partnership  debts  at- 
taches to  real  estat«  as  well  as  to  peisunalty,  do 
matter  In  whom  the  legal  title  may  be  vested,  the 
true  and  actual  Interest  of  each  partner  in  the  part- 
nership stock  being  the  balanoe  found  due  to  him. 
after  tbe  payment  of  all  the  partnership  detrta  and 
tbe  adjustment  of  the  parlQershIp  account  between 
himself  and  his  oopartnets.  Bopp  v.  Fox  (UC2)  63 
111.  6(0;  Bainey  v.  Nance  (1670)  U  III.  £9;  Taylor 
Farmer  (1886)  (Dl.)  6  West,  Bep.  71(H  Simpson 
Leech  (1887)  86  111.  886:  Dyer  v.  Clark  (1843)  S  HeU 
662, 88  Am.  Deo.  687;  Howard  v.  Priest  (184b)  6  Met. 
682;  Morgan  v.  Olvey  (1876)  68  lad.  6;  Meridian  Nat. 
Bank  V.  Brandt  (1876)  61  lod.  66;  Henry  v.  Anderson 
(18811 77  Ind.  aei:  Huston  v.  NeU  (187S)  41  Ind.  GDI; 
Needbam  v.  Wright  (Tnd.)  Jan.  17.  1SS6;  Matlock 
Matlock  0854)  6  Ind.  408;  Allen  v,  WelU  clSSB)  9 
Pick.  450.  88  Am.  Dec.  7S7;  Hewlt^T.  Bankin  (]!'75) 
41  Iowa.  85;  Hoytv.  Hoyt  (1886)  69  Iowa.  174:  Van 
Aken  v.  Clark  (1891)  82  Iowa,  266;  Boston  v.  Court, 
wrigbt  0884)  84  Mo.  27;  Carlisle  v.  Mulbem  (I8S3)  1* 
Ho.  66;  Llndley  v.  Davis  (1867)  T  Mont.  808;  Buffum 
T.  Beaver  (1844)  IS N.H.  161^  Parkerv.  Bowles  (1678^ 
67  N.  H.  491;  Uhler  v.  Semple  (1869)  80  N.  J.  Bq.  tMt 
Staata  v.  Bristow  (1878)  78  N.  T.  264;  Lucas  v.  Lawa 
(1^}  27  Pa.  aU:  Brwin'a  App.  ami)  88  Pa.  686, 80  Am 
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WASHINaTON  SUPBEKE  COUBT. 


0.  P.  DYER,  Admr.,  ttc,  of  George  E.  Al- 

9. 

D.  W.  MOBSB  tt  oL,  Apptt. 
U^....Wwalu  «) 

1.  A  «OBT«7«BM  of  partnership  real 
— tKto  by  tbe  ■urylTtog  partner  u  laob 

win  DOt  In  m  court  of  equity  hsre  the  effect  of 
eonrerliw  oolr  tale  IndlTldnal  IntereM  Klthougb 
npoo  Uiiuethefleed  purpwtitoeimveroiilr 
meblniereitaiid  to  Jcdiiea  In  br  tba  wUe  of  the 
crantor. 

t.  ABtatoteeetabUatalncaplanforad- 
■inlstertac  partnmUpaMMte  paaMd 
alUr  a  marvMag  partaw  bae  taken 
piMBMinn  of  partnmhip  veal  eelate 

tU  of  'Wblob  Is  needed  to  relmbune  btm  for  ad- 
vanoee  made  to  pay  debts  of  tbe  firm.  wlU  not 
eoDtrol  to  equity  to  det«niiliilnff  the  Talldltr  cf 
the  title  of  bla  grantee  althooRb  he  dOM  not 
ooDTsy  the  property  ontU  after  the  pMMffe  of 
tteatatnte. 

S.  Tba  eoa«enJaw  rlrht  of  »  mrvlT- 
lac  partner  to  take  poaaaerionof  real 
Mtate  to  p*7  debt*  U  not,  in  the  sbeeooe 
of  ezoliMlTe  worda  In  the  atatate,  taken  awar  tar 
a  ttatute  eeUbUshinR  a  procedure  for  the  wlnd- 
iBg  up  of  partaereblpe  dlaaolved  by  the  death  of 

Dec  US;  HeUy  V.  Wood  USIS)  n  Fa.  4«8,  10  Am. 
Rep.  719;  FoeterH  App.  ami  71  Pa.  »l.  U  Am.  Bep. 
W;  W«tHlotor7]fla.Aao.r.  Beed  0876)80  Pa. 
IB;  Vbater  Barnea  iisni)  81  Pa.  SH;  Thrall  t. 
Cnmpton  (WTD  18  Nat.  Bankr.  iU«.  881, 9  Ben.  218; 
SVoumey  t.  Hunn  (18S8)T  Conn.  11;  Pierce  v. 
Mcc  am  10  Lelcb,  Wi  lake  Craddock  aTSffi 
IP-WnaUS. 

And  until  it  la  diown  that  the  partnenhlp  debts 
and  UaUlttlea  have  been  paid  and  partnerafatp  ao- 
eouBU  aettled,  ft  rematna  partDetthip  aaaeta.  Hfa- 
oock  T.  Jaycoz  (1876)  12  Nat.  Bankr.  Beff.  GOT;  Dyer 
T.CIark(BISi  BHet  682, 88  Am.  Deo.  NT;  Ooodbum 
T.  Bterena  (iei8>  IMd.  Cb.  120;  TIlllngbaBtv.  Cbamp- 
Un  iieui  4  &  L  17B,  87  Am.  Dea  610;  Buohan  r. 
BnmDerOStfjSBatto.  Oh.  l«k  ft  U  ed.m,tf  Am. 
Decans, 

Bo  that  erra  a  Judgment  agalnatone  partaor  will 
Bot  be  a  Uen  on  his  intereet  In  tbe  land.  Dn  Bree 
*.  Albert  0882)  100  Pa.  48L 

Tbe  corpus  betonglDg  to  none  aeparately  but  to 
■U  alike.  Logan  v.  Greenlaw  (1885)  25  Fed.  Bep.  298. 

So  kng  aa  partnership  debts  remain  unpaid,  part- 
wMp  property  oontlDUliut  sucb  for  the  purpose 
of  bdng  applied  to  the  payment  of  ttie  debts. 
BlM  T,  UcHartIn  (1873)  88  Onnn.  OTSL 

And  it  ia  Immaterial  in  equity  in  wboee  name  tbe 
lenl  title  to  the  property  standa.  Dupuy  y. 
Icaraiworth  OBO)  IT  CaLSSSL 

And  after  they  are  paid,  It  is  divided  between 
then  in  tbe  same  manner  aa  so  muoho«pttal  would 
ba.  Buflton  v.  Nell  (im)  41  Ind.  SOL 

Tbey  tben  bold  tbeir  real  estate  aa  tenants  lo 
nniDon  relieved  of  any  trust  In  behalf  of  tbe  part- 
■enhlp.  UndlST  V.  DaTis  (18HT)  7  Hoot.  308. 

hrtoenUp  pmperty,  oooe  traced  Into  tbe  bands 
w  POMsalon  of  an  Indlrldoai  member  of  the  port- 
Mtablp,  must  be  aooounted  for  by  blm,  or  he  must 
*ow  that  It  was  not  deemed  pertnersblp  ssaets. 
B«rdlD  r.  Jamison  (Wnn.)  Feb.  2^  18B5. 

^'bare  real  estate  Is  porohased  by  a  partaenbip 
mm!  paid  fw  cot  ol  tbe  partoetahlp  f  uoda.  the  part- 
■"•Wp  k  the  tma  owner  and  rofwcaanla  the  parU 
am  aeooidfaic  t»  thrtr  raspMttra  Intorsita,  inoh 
MLRA. 


one  of  the  parlneis  where  machinery  provided 
for  by  tbe  sbttute  can  only  be  set  in  motion  by 
the  rcprcacnmtivea  <rf  the  deceased  partner,  and 
his  seta  in  so  doing  wtU  beralld  unUl  sobw  aottoa 
Is  taken  by  such  ropresentatlvea. 
4.  No  relief  wUl  be  slwen  la  eqol^  to 
fbe  repreeentatlwee  of  a  doeeaoed 
partner  who  neglects  to  take  any  steps  to  set 
In  motion  a  statute  for  the  winding  up  of  tbe 
partoeisblp  affairs,  ondl  after  the  surviving 
partaer  has  necessarily  disposed  of  the  partner- 
ship  real  Mtate  in  winding  up  the  partnership 
aflalra  and  paying  debts  aooordlng  to  tbe  oouiit 
of  the  oommon  law. 

aannary  8,  UOU 

APPEAL  by  defendants  fiom  a  Judgment 
of  the  Superior  Court  for  Clallam  Couoty 
ia  favor  of  plaintUf  In  an  action  brought  to 
recover  possession  of  certain  real  estate  which 
defendantfl  claimed  aa  grantees  of  the  suTvIving 
partner  of  the  firm  to  which  it  belonged.  Bt- 
verted. 

Tbe  facts  are  stated  in  the  opinion. 

Mfurt.  Btmve,  Allen,  Hn^ hee  A  BKe> 
Hlcken,  for  appellants: 

The  surrivioff  partner  has  a  legal  right  to 
tlie  possession  uid  disposition  of  all  partner 
ship  ^leciB  for  the  purpoK  of  paying  the  debts 

partners  being  the  real  owners  In  proportion  to 
tbose  intereets.  Thrall  t.  Orampton  (1877)  19  NaL 
Bankr.  Keg.  261, 9  Ben.  m. 

One  member  of  a  firm  cannot,  even  If  so  disposed, 
deprive  the  arm  of  property  taken  In  payment  ct 
a  debt  due  to  tbe  firm,  by  having  it  conveyed  to 
himself,  and  property  thus  conveyed  belongs  tottaa 
firm.  Gannett  v.  Cunningham  (1B&2J  84  He.  82. 

When)  a  partnership  vas  formed  for  trade  pui^ 
po§es,  the  pturtlea  purohaeing  land  which  was  ood> 
voyed  to  trustees  absolutely,  a  partnership  deed 
being  executed  whereby  tbe  trustees  were  to  tw 
■etsed  and  pooscaocd  of  the  estate  upon  trust  for  the 
benefit  of  themselves  and  tbelr  partners  In  the  Joint 
oonoern,  the  tHilldlngs  to  be  erected  and  the  land 
to  be  eonsldered  ss  personalty,  tbe  proUta  being  dU 
vlded  between  the  partneia.  it  was  held  tlwt  tho 
partners  had  an  equitable  seisin  sufBolent  to  estatv 
llsh  a  county  vote.  Baxter  v.  Brown  084S-8)  T 
Hano.  *0. 196;  Baxter  v.  Newman,  14  It.  J.  a  P.  US, 
9  Jur.  828, 8  Boott,  N.  B.  lOlB,  1  Lutw.  Reg.  Gas.  ISO. 
note. 

The  recording  acta  affect  purohasera  and  Gred> 
Itors,  but  do  not,  indepeodent  of  them,  disturb  the 
actual  relattona  of  the  partners  to  eoota  other  in  re> 
apeet  to  partnenhlp  property,  whether  real  or  per- 
sonaL  Abbott's  App.  (1885)  BO  Pa.  831 
IL  Potoenqf  portnert  over  partnership  real  ettat* 
a.  In  gentraL 

One  partner  oannot  be  answerable  for  any  act  of 
bis  copartner  out  of  the  course  of  trade,  a  partner 
being  considered  ss  vested  by  bla  copartners  wftb 
oertaln  powers  for  certain  purposes,  and  If  suob 
partner  has  traveled  out  of  these  his  acta  cannot 
bind  his  copartner.  Brooks*  Syndics  v.  Hamilton 
(1X21)  10  Hart.  tLa.)  280, 18  Am.  Dec.  82a 

With  respect  to  partnership  real  estate  one  part- 
ner oan  bind  the  other  by  bis  acts  or  oontraota 
wltbin  the  scope  of  tbe  partnership  business  la 
equity,  bldwln  v.  Btobardson  (1870)  88  Tex.  18. 

One  partner  may  bind  his  copartners  by  any  con- 
IraoC  made  within  tbe  scope  of  the  partnership' 
business.  Patonv.Baker{iaa8)ttIowa.10t,— acaao 
of  a  mortgaga  to  seeure  a  Ann  tndebtednsas. 
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«f  tfae  Arm  and  diBiributing  tbe  residue  to 
those  entitled  thereto. 

1  Woerner,  AdmiDistration,  p.  283,  and  cases 
•cited. 

Partnerahip  real  estate,  when  acquired  and 
held  as  partDersbip  property  and  wiih  partner- 
ship fuods,  is,  Id  equity,  treated  aa  persoD- 
ally. 

CoUumb  T.  Jiead,  24  N.  Y.  605;  Pa^  t. 
Paige.  U  Iowa,  81H,60  Am.  Rep.  799;  Allen  t. 
Withrow,  110  U.  &  119,  86  L.  ed.  90;  ShankM 
T.  Slein,  104  U.  B.  18,  26  L.  ed.  685;  tWer  r. 
Semple,  20  N.  J.  Eq.  288;  Ros$  v.  Henderson, 
77  N.  C.  170;  Bopp  V.  Fox,  68  HI.  640;  SftVtfT** 
App.  106  Pa.  49:  Page  v,  Tkomat,  4&  Ohio  St. 
88,  54  Am.  Rep.  788. 

At  the  common  law  on  the  death  of  one  of 
the  partnen  tbe  partnership  real  estate  is  im- 
pressed with  the  character  of  personalty  and 
oerolvea  on  tbe  survivor,  and  he  can  sell  it  for 
the  purpose  of  winding  up  the  affairs  of  the 
partnership. 

1  Lindiey,  Parln.  5tb  ed.  Am.  notes  by 
Wentworth,  341;  8Iiankt  t.  Klein,  tupra. 

Tbe  conveyance  of  parlncrsliip  real  esiate  by 
tbe  surviving  partner  passes  tbe  equitable  title 
to  tbe  grantee,  and  equity  will  compel  tbe 
holders  of  tbe  legal  title  to  convey  It. 

Shankt  V.  Klein,  tupra;  Andrews  v.  Brov>n. 
21  Ala.  487.  5«  Am.  Dec  352;  Dttpuy  v. 
Uatenworth,  17  CaL  283;  Kaiton  T.  Court- 
might,  84  Mo.  .87. 

It  has  likewise  been  held  that  the  surviving 
partoer  has  an  equitable  lien  on  the  partner- 
•hlp  real  estate  for  his  Indemnity  agaiusi  the 


The  partners  of  a  firm  cannot  plead  timoianoe  of 
Its  traDSBOtlonB.  TluHnu  v.SoottdStsja  RobutLa.) 

aw. 

Under  tba  law  goverohig  partnenhlps,  one  part- 
ner has  not  the  power  to  convey  real  estate  of  tbe 
flrm.  either  by  deed  or  aselfnuneot,  nor  make  con- 
tracts, written  or  verbal,  BpeclHcall;  enforceable 
agalost  ibe  others.  Buffner  v.  HcConnel  (1856>  17 
HL  m,  68  An.  Dec  Stt;  Piatt  v.  OUtot  0842)  8 
HeLean,  88;  Tapley  v.  ButterHeld  (18M)  1  Ket.  61&. 
S&  Am.  Dec.  974;  Ueokard  v.  Case  11838)  6  Watts,  28, 
80  Am.  Deo.  887;  Sloo  V.  State  Bank  of  liUnoia  0837) 
SHLISS. 

A  partner  cannot  bind  tbe  copartaersblpbj  deed. 
lAj-toD  V.  HBflthigB  (1887)  2  Uarr.  ( DeL)  1<7. 

In  all  purchases  and  Bules  made  on  acoouotof  a 
partnership,  every  partner  Is  bound  to  act  ex- 
premly.for  the  benefit  of  the  partnersbip,  and  has 
no  rurbt  to  voluntarily  place  btmseic  in  a  situation 
In  which  hl9  bias  and  Interest  will  be  in  opposttlou 
to  the  Interest  of  the  partnership.  Ellboum  v. 
Latta  aS86l  6  Mackey.  804.  flO  Am.  Rep.  878. 

Tet  the  principle  once  established,  tbata  partner 
may  give  his  copartner  autbority  by  pared  to  bind 
him  by  instrument  under  seal,  must  extend  as 
well  to  instruments  affecting  real  estate  as  to 
others.  Wilson  v.  Hunter  U888I U  WIS.  888, 80  Am. 
Dec.  7%. 

But  tbe  power  of  one  partner  to  Uod  tbe  other 
by  deed  cannot  be  proved  by  parol.  Napier  v. 

Catron  (1S41i  2  H'jmpb.  634. 

One  partner  may.  however,  bind  bis  copartners 
by  deed,  li  the  other  partners  are  present  and  ex- 
preesly  autliorizu  the  act,  or  the  evidence  ot  their 
conduct  and  course  of  business  is  such  as  to  justify 
tbe  Inference  that  such  authority  is  alven.  Stro- 
man  v.  Vam  (1883)  19  S.  0.  j07,— in  which  case  a 
pArtoer  mortgaged  partnership  real  estate,  signing 
tbe  firm's  name,  Fleming  r.  Dunbar  {VSS^  8  HID,- 

98  lb  a  A. 
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debts  of  the  flrm  and  for  the  balanca  that  nuj 
be  due  to  him  from  tbe  firm. 
Gray  r.  Fittmer,  9  Cal.  6B»;  Dgar  t.  OlarM, 

5  Met.  563,  88  Am.  Dee.  687;  Fuwhib,  Futn. 

p.  441. 

He  might  also  bold  the  assets  of  tbe  Orm  fa 
bis  posseuilon  until  all  tbe  flrm  debts  wera 
paid,  Including  indebtedness  to  himaelf. 

Clag  T.  Freeman,  118  U.  6.  97,  80  L.  ed. 
104. 

The  remedy  or  ^mNXdure  [KOTlded  by  tbe 
Act  of  18d2  la  cnmulatlve  merely  and  does  do( 
take  away  the  common  law  in  relation  to  tho 

same  matter. 

Nelson  v.  Havner,  66  HI.  487;  Sutherland. 
Stat.  CoDStr.  eg  203,  899,  400;  Sedgw.  SUL 

6  Const.  L.  Sd  ed.  p.  843. 
TToder  similar  statutes  in  other  itatea,  it  has 

been  held  that  until  tbe  representative  of  tba 
deceased  partner  takes  tbe  steps  pointed  ont 
by  the  statute,  tbe  surviving  partner  reiaint 
bis  common-law  rights  ^nd  powers  over  partr 
□erahip  property  without  giving  bond. 

Bredoa  v.  Mutual  8av.  Intt.  28  Ho.  181; 
Eatton  T.  Offurttcright,  84  Mo.  27;  Bslman  v. 
Hanee,  84  Ho.  674;  Weiee  t.  Moore,  83  Ma 
App.  680;  Teney  t.  Laing,  47  Kan.  897. 

Having  slept  upon  their  rights  so  long  and 
permitted  the  defendants  and  their  grantor  to 
pay  taxes  and  make  extensive  improvements 
upon  this  property  In  good  faith  relying  upon 
tbe  sufficiency  of  title,  it  Is  now  too  laie  for 
them  to  seek  relief  at  the  hands  of  a  court  of 
equity. 

^gelow,  Estoppel,  8d  ed.  p.  665;  BroMee  v. 


li.  pt.  a,  p.  B8Si  Fant  t.  West  (1808)  Ut  Rtah.  L, 
151:  Salinas  v.  Bennett  0880)88  8.  CL  885,  to  tlie  same 

effect. 

One  partner.  In  ttie  preseoce  ot  bis  copartneca, 
nay.  by  parol  authority,  enoute  a  deed  for  tbem 

Id  a  transaction  In  which  they  are  all  Interested, 
which  will  amount  to  an  execution  of  the  deed  of 
all  the  partners,  thoughsealed  by  one  of  them  only. 
Bmlth  V.  E6rr<18«i  8  N.  T.  lU;  BaU  t.  DunatervOle 
0781)  4  T.  B.  818;  Williams  T.  Wabby  (1808)  i  BBp- 
S20:  SteigUts  V.  BgfriQton  OSIS)  1  Bolt,  N.  P.  1<1> 
Brutton  v.  Burton  OSIV)  1  C3iltty,  707. 

Yet  where  oo  evidence  Is  offered  to  prove  an  aiK 
thortty  delegiried  to  such  partner,  or  that  It  lb  usual 
In  Buob  parbMiablpB  fw  one  partner  to  buy  land  bi 
the  name  of  the  flrm,  or  that  the  existenoe  of  sucb 
authority  is  Deoessary  la  order  to  carry  on  the 
business  tor  which  the  partnerablp  Is  created,  no 
such  po  wer  can  be  implied  from  tita  mere  exMence 
of  the  partnership.  Judge  t.  Braswell  (1877)  n 
Bush,  OB.  m  Am.  Rep.  185. 

For  one  partner  cannot  by  his  own  aot  defeat  tha 
rights  of  his  oopartnezs.  Kerr  v.  Klngstnunr  0879 
88  Hlcb.  lEO,  as  Am.  Bep.  8881 

Equity  restricting  tbe  partnen  to  the  same  extent 
in  their  disposition  of  them  as  obtains  In  renrd  to 
personally.  Arnold  T.Walnwrlsbt<18BL)8Mlnu.8B8L 
80  Am.  Deo.  448. 

The  Iowa  Code,  section  tS88,  wblota  provMea  that 
a  minor  Is  bound  not  only  t)y  oontracts  fbrneoes. 
SHrles,  but  also  by  fateotheroontmots,  unless  hedls- 
afflrma  them  within  a  reasonable  time  after  be  at- 
tains his  majority  and  restores  to  ttta  other  party 
all  money  or  proper^  reortved  by  bim  Xfg  virtue 
of  Uie  oontraot  and  remaining  wltbla  bis  OMitrol 
at  any  time  after  bis  attaining  his  majority,  applies 
to  a  contract  entered  Into  by  an  Infant  partner  to 
a  pattnerahip  oonoem  with  respect  to  tbe  purw 
(dusaof  realestatetand  aucAiadlaafflnnanoewonlf 
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BcieflOd,  3  Waih.  Terr.  1^;  QaUiher  t.  Cad- 
mil.  8  Wasb.  Terr.  511;  Sumner  v.  Beaton,  47 
N.  J.  Ea.  108;  JfennM  r.  GofiM,  81  S.  0. 168; 
/Vwter  r.  Owdfc,  36  Fed.  Rep.  407;  0»mm- 
trou^  T.  .Rinber,  26  Eao.  666. 

Mfurt.  Smith  *  Fel|r«r  and  Harrj- 
BalUag»«r,  for  respoodect: 

At  tiie  oommoD  law,  tbe  powers  of  the  sur- 
TiTor  extended  no  (urtber  tban  was  oeceasarj 
to  the  propw  Mttlement  of  the  partnerahip 
busioesft;  vaA  for  this  purpose  the  partnenhfp 
was  presumed  to  coDtioue  and  toe  iurvlvor 
was  Its  scent. 

For  a  diBcussioD  of  these  principles  see— 

2  Lindley,  I^rtn.  p.  Vim,  note;  Freeman, 
Co  teoaocy  A  Partition,  §  119;  McNeil  v.  Fint 
Cong.  8oe.  <^  Ban  Fhineiteo,  66  Cal.  lOS;  Mar- 
tfn  T.  Merru,  88  Wis.  418;  1  WtrveUe,  Vend- 
or*, p.  66,  9,  note  1;  B0011&  Real  Prop. 
%  364.  iuXm  7, 8i  1  Waslfb.  Real  Prop.  pp.  703 
-703.  par.  8,  and  nota. 

A  deed  by  a  sUrriTfog  partner,  as  snch, 
dionld  be  giren  In  the  name  of  the  firm,  or  it 
should  otherwise  appear  in  the  deed  that  it  was 
tbe  fnteotiMi  Uiat  tbe  partnership  interest 
•bmild  pass. 

Where  a  statute  Is  enacted  which  Is  repug- 
naot  to  tbe  common-  law,  tbe  common  law  Is 
atnt>gated  so  far  as  such  conflict  extends;  and 
If  tbe  alatule  corers  tbe  entire  subject-matter, 
and  provides  a  complete  method  of  procedure, 
repugnant  to  the  system  proTided  the  com- 
mon law  though  BOt  oonfllcting  in  all  of  its 
terms,  tbe  eranmon-law  qratem  »  abolished. 

Endlidi,  ImeriwetatioB  of  Statutes,  180^1; 


Sutherland,  Stat  Constr.  ^  304;  District  Ttep. 
of  Dubuque  t.  Dubuoue,  7  Iowa,  262;  Stepfun* 
T.  Smith,  77  U.  S.  10  Wall.  821.  19  L.  ed.  988; 
United  State$  t.  T^en,  78  U.  a  11  Wall.  86» 
20  L.  ed.  158;  Uhit^  State*  t.  Three  Hundred 
and  Fifty-tix  Caddiee  cf  Tobacco,  78  U.  8.  11 
Wall.  662,  20  L.  ed.  235;  Bartlet  t.  King, 
12  Mass.  646:  Com.  v.  Cootey,  10  Plch.  89; 
Pierpont  r.  Oroueh,  10  Cal.  816;  Btate  t.  Oonh' 
Una,  19  CaL  501. 

The  statutory  method  for  the  settlement  of 
partnership  estates  is  exclusive. 

Shattuek  v.  Chandier,  40  Kan.  616;  Cook  t. 
tmoit,  86  Me.  840;  Putnam  v.  Parker,  55  He. 
286;  Stang  v.  Bir^,  61  He.  17;  Pope  r.  Jaeh- 
aon.  65  Me.  168. 

Appellants  and  their  grantors  occupied  the 
land  without  giTiog  nouce  of  ouster  to  their 
co-tenants. 

Their  co-tenasts  had  a  right  to  presume  that 
their  possession  was  amicable;  and  such  Is  tbe 
conclusive  presumption  of  the  law. 

McCla6kej/  v.  Barr.  47  Fed.  Rep.  164;  Free- 
man, Co-tenancy  &  Partition,  166,  167;  North- 
rop Y.  Marquam,  16  Ur.  178;  Miiler  r.  Alyert, 
46  Cal.  680;  Unger  v.  Memeg,  68  Cal.  6(^6,  49 
Am.  Rep.  100;  MeNeil  t.  Firiit  Cong,  8oe.  of 
San  Francieeo,  66  Cel.  105. 

Hoyt.  J.,  delivered  tbe  opinion  oi  tbe 
court : 

This  action  was  beard  in  the  superior  court 
npOD  stipulation  of  counsel,  and  an  agreed 
statement  of  facts.  By  the  stipulation  it  was 
Mcreed  that  the  cause  should  be  tried  as  one 


oot  afleofc  tbe  partneishlp  agreemenL  Hehlhop  v. 
Bae  aowa)  Jan. ».  1804. 

A  Jndgmeot  owtf  eased  one  partner  In  tbe  flm 
nametoioodastietiween  Umaelf  sad  tbe  creditor, 
attbonirb  voM  as  to  hla  oopanaera,  not  only  at  evl- 
dence  of  tbe  ainount  of  bis  indebtednen,  but  as  a 
Uea  opoo  bis  pannenUp  real  estate^  York  Bank^s 

AppuaBao)8spa.4Ba 

b.  To  eontraet  anH  pmtham. 

A  partnw  may  coatnot  debts  and  make  oon- 
tiacts  which  will  lodlieotlr  maob  tbe  real  estate,  as 
4imA  i^nat  be  floallr  subjeot  to  the  detrt*  of  tbe 
■rm.  Qoddard    Renner  (in7i  BT  Znd.  sas. 

If  the  ezpendltQTes  made  are  such  that  it  Is  law- 
ful for  one  proprietor  to  make  In  tbe  abaenoe  and 
wKbout  tbe  knowledge  of  blB  coproprtetw.  tbe  lla* 
btUtj  of  the  latter  la  for  an  equal  abare  of  tbe  ex- 
pense aooompantod  wltb  an  equal  partlolpatlon  Id 
the  xeauituc  bttieOL  Smith  t.  WIIboq  (186S>  10  Iju 
Ann.  ML 

Partnership  lands  ste  no  exoeptfon  to  the  rale 
tbat  an  wal  oonttaot  to  ecnver  Is  not  binding. 
Brewer  ▼.  Cropp{Wasta.)  Mot.  17,  IML  Nichols  t. 
Oppermann  (18BBI 8  Wash.  OA 

Id  order  to  make  a  oontraot  Undlng  opoo  ten- 
ants In  eommon  and  valid  witbfai  the  statute  of 
ftnDda,ttmn«tbeezecntedbrboth  the  complain- 
astt  or  ttaeir  antborbed  agents,  and  tbe  fact  that 
the  ocnnplaloants  are  mercantile  partnen  and  that 
the  oame  of  itie  partnersblp  firm  Is  used  as  tbo  §tg- 
oatore  to  tbe  Initrument,  can  oot  of  itself  aid  tbe 
eomptalnanC  as  tbe  eircametanoe  of  tbelr  being 
partneis  Is  oot  of  Itself  sulBolent  to  oonfar  npoo 
one  partner  tbe  right  to  make  aoagreemCTt  for  tbe 
■ale  of  real  estate  In  tbe  partnership  name  binding 
upon  the  firm.  HcWborter  t.  MoMahan  ilUOt 
Clark,  ClL  400,  TL.  ed.  IM. 

88LR  A. 


Although  one  partner  mar  bind  the  firm  toy  con- 
treol  respecting  personal  estate  without  special  au- 
thority, jet  bo  cannot  do  ao  as  to  real  estate  even 
though  uaed  and  emplored  hi  the  partnership  tiusi- 
nesB.  lAwrenoe  v.  Tbylor  (IMS)  B  HUl.  107. 

When  the  partnership  business  ts  to  deal  In  real 
estate,  one  partner  has  ample  power,  as  general 
agent  of  the  firm,  to  enter  Into  an  executory  oon- 
traot for  tbe  mle  of  soch  real  estate  enforolhle  in 
equity.  Chpster  v.  Slckerson  Htm  UN.  T.  1,18 
Am.  Hep.  SCO,  affirming  (1888)  68  Barb.  848.  Law- 
rence V.  Taylor,  mipro,  to  tbe  same  effect. 

iQ  the  latter  case  die  partner  bad  received  the 
purchase  money  and  the  mie  had  been  ratified,  but 
no  portion  of  the  purchase  money  bad  been  paid 
over. 

One  of  several  partners  dealing  in  real  estate  may 
bind  his  oopartnem  Xtj  a  oontraot  relating  to  the 
sale  thereof.  Oopp  v.  Lmgatieet  (OoloJ  Deo.  VK 
18M. 

And  by  a  purchase  thereof.  Wormser  v.  ICeyers 
(1877)  64  How.  Pr.  189. 

Even  though  the  copartners  may  be  Ignorant  of 
It.  tJopp  V.  Longstreet,  supra. 

And  such  oontract  will  in  equity  be  specMloally 
enforced  against  all  tbe  partnen.  Bovelflky  v. 
Brown  (1891)  92  Ala.  SSZ. 

Suofa  contract  being  within  Uie  soope  of  tbe 
partnenh^t bualneM.  Fatonr.  Baker (1888)68 Iowa, 
TOL 

A  COD  tract  to  convey  lands  belonging  to  two 
partners,  subscribed  by  one  of  them  in  the  firm's 
name  under  tbe  parul  authority  of  (be  other  part- 
ner, will  be  binding  upon  both.  Lawrence  T*r- 
lor  (IMS)  ft  HUl.  m 

Tbe  purchase  of  land  for  the  purpf>ee  of  carrying 
on  an  ordinary  and  legitimate  busiucss  (furoaoe 
operations),  la  within  tbe  soope  of  the  ordinary 
dealings  of  the  firm,  which  will  be  tmund  thereby 
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in  eqni^,  upon  bu(^  stmtemeDt  of  facts, 
without  the  inUoduction  of  otbei  testimony. 
From  tbli  statement  it  appeared  that  in  Oc- 
tober, 186fi,  Samuel  Atkinson  and  Gewge  E. 
Alllngham  were  doing  buslDesa  as  partners 
In  Clallam  countr :  that  as  such  partneta, 
and  for  the  use  of  the  partnership,  thoj  ac- 
quired title  to  the  real  estate  in  controTersy 
in  this  action;  that  said  partnership  con- 
tinued until  April,  1870,  when  Alllngliam 
died,  in  the  province  of  New  Brunswick, 
leaving  a  last  will  which  devised  auch  real 
estate  to  the  father  of  the  plaintiff;  tliat, 
after  the  dissolution  of  the  partnership  hj 
the  death  of  said  Allingham,  the  said  Atkin- 
son, aa  surviving  partner,  closed  up  Ita  af- 
fairs, and  appropriated  its  property  to  the 

Sayment  of  Uie  debt!  of  the  Urm ;  that  the  In- 
ebiedness  of  the  partnership  at  the  time  it 
was  BO  dissolved  was  in  excess  of  Its  assets, 
and  that  said  Allingham  was  indebted  to  his 

fiartner  in  a  large  sum ;  tliat,  aa  such  survlv- 
ng  partner,  ^e  said  Atkinson  took  pos- 
aession  of  the  property  In  question,  to  reim- 
burse himself  for  moneys  advanced  by  him 
to  pay  the  TMrtneiship  debts;  and  that  in 
1883,  as  such  surviving  partner,  he  conveyed 
such  property  to  the  aefendonts,  ur  those 
under  whom  they  claim.  There  were  other 
facts  set  out  in  auch  statement,  but  these  are 
the  only  ones  which  it  will  be  necessarr  to 
refer  to  for  the  purposes  ot  this  opinion. 


The  snparin  oonrt  found  that  the  plaintfit 
luul  the  better  title  to  tiie  property,  and  en- 
tered a  decree  in  his  favor. 

We  find  it  unnecesaary  to  discuss  mil  the 
reasons  for  reversal  relied  upon  by  appel- 
lants, aa  the  respondent  seeks  to  sustain  the 
decree  upon  only  two  substantial  grounds: 
One,  that  since  the  deed  from  Atkinacm  to 
the  appellants,  or  those  under  whom  they 
claim,  upon  its  face  purported  to  convey  only 
his  individual  Interest,  and  was  Joined  in  by 
his  wife,  it  must  be  assumed  that  it  was  not 
intended  to  convey  more  than  the  interest  of 
said  Atkinson  in  the  property,  as  a  tenant  in 
common.  This  claim  would  have  much 
force,  were  there  no  facts  in  the  case  tending 
to  explain  aw  help  out  the  deed;  but,  unfor- 
tunately for  thla  contentiim.  it  is  agreed  In 
the  statement  of  facta  that  thla  conveyance 
waa  made  by  Atkinson  as  the  survivinK  part- 
ner of  the  Arm,  and  in  the  light  of  this 
concession  it  cannot  be  held,  in  a  court  of 
equity,  that  it  only  had  the  effect  of  convey- 
ing bis  individual  Interest. 

The  other  question  relied  upon  by  the  re- 
spondent grows  out  of  our  statute  for  Uus- 
settlement  of  partnership  estates.  It  is  con- 
tended in  his  behalf  that  thla  statute  is  ex- 
clusive, and  that  under  the  terms  thereof  all 
partnership  estates  must  t>e  settled,  and  that 
since  Its  enactment  a  surviving  partner  hsa 
no  authority  to  deal  with  partneranip  effects, 


Brooke  v.WashlngtoD  (IKl)  8  Oratfe  StB.H  Am. 

Deo.  142. 

Where  a  purcbwe  of  real  estate  la  maile  br  one 
partner,  without  the  knowledge  or  oooaent  of  hfs 
copartner,  the  deed  belov  taken  In  the  name  of  a 
third  penoD.  wbo  li  oogniaaot  of  the  ctrcum< 
gtaooea  of  the  case,  a  cause  of  action  fs  vested  In 
theorher  partner,  affalnft  the  party  holding  Buoh 
property.  Howell  v.  Uowell  (1662)  16  Wis.  Oft. 

But  a  partner  cannot  secretly  purcbasB  anvar. 
Bion  in  a  Una  lesse.  p«»ding  □enotiations  br  fals 
other  partners  for  the  purchase  of  the  same  for  the 
firm.  AndersOD  v.  Lemon  (ia53j  B  N.  Y.  286. 

A  partner,  wbo  purchases  real  estate  for  part- 
nerehip  purposes  lo  his  own  name,  eaob  partner 
harins  oonirlbuted  a  portion  of  the  parobase 
money,  vi)l  be  deoreed  In  equity  to  convey  to  the 
other  partners  their  rpspecttve  Intereeta  therein. 
Steulda  V.  Tates  aSTO)  S7  lit.  4ie.  11  Am.  Bep.  *L 

A  partner  may  porobase  with  bla  own  funds,  and 
on  bto  owQ  aooount,  tbe  fnterest  of  blS  partner  In 
n-al  estate  at  publlo  sale,  where  the  traosactlon  Is 
free  from  fraud,  or  of  a  trust  apart  from  that  re- 
lation, and  will  hold  tbe  property  in  tbe  same  man- 
ner as  a  atranger.  Bradbuiy  v.  Bamea  (U61J  19 
OaLUOi 

The  purchase  of  a  right  to  the  use  of  a  Iwewery 
for  a  period  of  seven  years  by  a  member  of  a  firm, 
11  for  tbe  purpose  of  tvewinir  without  limitations 
as  to  time,  is  so  directly  ta  the  line  and  so  neoesary 
to  tbe  prosecution  of  tbe  partnership  business,  that 
although  effeoted  by  one  partner.  It  wfll  bind  the 
ftrcQ,  especiDlly  where  the  partnership  has  radfled 
tbe  acts  of  aucb  partner.  SUUmao  v.  Harvey  (1819) 
ffOonn.SBi. 

In  tbe  case  of  an  establtsbed  assoolatlon  or  eo- 
partnership,  the  artiolee  ot  which  give  power  to 
tiie  manaxera  to  provide  a  storehouse,  not  point- 
ing out  bow  their  duty  Is  lo  be  performed,  it  is  a 
matter  submitted  to  their  reasonable  discretion, 
wblcb  they  are  at  Uberfy  to  exercise,  either  by 
buying,  buUdlns,  or  Urtat  a  store,  and  therefore 

S8L.R.  A. 


where  a  store  and  land  are  porebased  and  do  not 

exceed  what  may  be  neoeesary  for  tbe  purpoaea  of 
the  bufilnesa,  snch  managers  have  power  to  give- 
notes  to  seoote  tbe  same  wblob  will  bind  tbe  mem- 
bers of  tbe  aasodatton,  the  namea  of  tbe  sevwal 
parttea  eomposlngthe  company  being  easttraaunw 
talned  and  Identified  by  proving  who  etmetltate 
the  company  at  the  tlma.  Bsaman  t.  WUto^ 
aB41)S0He.41B» 

But  in  a  ease  where,  aitiicngh  the  tancaage  of 
tfaeBrtloleal8olearandezpUa!t,tbatthe  purehaaft 
and  sale  of  lands  are  within  the  scope  of  tbe  port- 
necsbip,  yet  tbe  articles  being  equally  explicit,  that 
no  member  of  tbe  firm,  and  no  member  of  ttaem 
lees  Uiao  tbe  irtiole,  have  authorl^  to  buy  land* 
for  the  Arm,  tbe  partnerAlp  being  a  noo-oommer- 
otal  one.  the  partnera  are  not  bound  by  the  pni^ 
chase  of  land  made  by  one  partner.  Judge  vj  Biaa- 
weU  asm  18  Bush,  OB,  88  Am.  Bep.  UL 

o.  Zb  tranter  or  eonnevjirm  property. 

Outside  of  the  court  of  chancery,  real  estate. 
tbouKb  belonging  to  partners  and  employed  In  the 
partnenblp  business  the  UUe  ataodlnff  lo  their 
Joint  names,  is  deemed  to  be  bolden  by  them  oe 
tenantfl  In  common  or  Joint  tenanu  for  ail  pur- 
poses, and  one  cannot.  In  virtue  of  tbe  partnei«hip 
power,Bellfortheotber.  Lawrence  T.Taylor(180) 
6  HIU.  107;  Ooies  v.  Odes  (OM  U  Johns.  188,  UL  8 
Am.I>eo.f81;Aiide(«on  v. Tompkins (188Q)  IBrook 
4H,  «03. 

Or  bind  the  Interest  of  his  oo-ownent.  Thomp- 
son V,  Bowman  (1887)  nU. 8. 8 WaU. SU,  18  L ed. 
TB6. 

Id  the  ssme  manner  as  peisonalty.  Ffatt  t.  01- 

Iver  (IHZ)  8  McLean,  87. 

Without  tbe  consent  and  authority  of  the  other 
partners.  Goddnrd  v.  Renner  (1877)  57  Xnd.  6SS; 
Demtng  v.  Colt  (ISW)  S  Sandf .  881. 

Or  a  eufflclent  special  authority' for  tbe  puritoee. 
Foster's  App.  Oxm  71  Pa.  881,  U  Am.  Bep.  fiBIt 
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enepdDg  u  tberelo  provided.  If  Uil*  ii  to, 
the  oeoee  of  tbe  superior  court  must  be  «(• 
flneed,  for  It  U  not  contended  that  anything 
WM  ever  done  in  relation  to  this  propoty,  or 
the  other  effect*  of  the  purtnerahip,  under  the 

ftrorlsionB  of  this  statute :  aud  it  would  fol- 
ow  that  tbe  property,  ao  far  as  it  is  in  ex- 
istoDce,  would  yet  be  partnership  property, 
and  that  tbe  BurrivlnK  partner,  if  la  posses- 
don,  woald  hold  for  the  belis  of  the  deceased 
partna  as  well  m  for  himself.  Tbe  appel- 
lants attack  this  position,  and  claim  that  the 
commoQ-law  rights  of  tbe  surviTiog  partner 
hare  been  chanred  br  tbe  statute  only  to  the 
extent  therein  moTided,  and  that  such  statute 
should  be  held  to  hare  been  in  addition  to, 
and  rerulatlTe  of,  such  common- law  rights. 
AX  tbe  time  of  the  death  of  the  said  Ailing, 
ham,  tlw  statute  in  xelatton  to  this  question 
enscted  In  1888  was  in  force ;  and  it  Is  claimed 
OQ  tile  part  of  the  appellants  that  this  statute 
must  gorem,  while  the  respondent  contends 
thst.  since  there  was  no  attempt  to  pass  tbe 
title  to  the  property  in  question  until  1868, 
the  law  upon  this  sams  subject  enacted  in 
1878  most  cmtrol.  In  our  opinion,  for  the 
purposes  of  this  case,  the  contention  of  the 
appellants  must  be  sustained.  It  appears 
from  tbe  agreed  statement  of  facts  that  tbe 
debts  were  all  paid  before  the  passage  of  the 
Act  of  1878,  and  that  the  surviving  partner 
had  taken  possession  of  this  property,  ss  bis 
own,  to  reimburse  himself  fw  the  moneys 


T.  MORSB.  88 

adnnced  by  him  in  paying  the  debts  of  the 
firm,  and  that  for  that  purpose  he  had  paid 
out  a  sum  in  excess  of  the  value  of  all  its 
property.  This  being  so,  a  court  of  equity 
will  sustain  his  self-asserted  title  to  the 

firoperty,  if  at  that  time  It  would  have  been 
n  his  power  to  have  conveyed  the  property 
to  another  for  the  purpose  of  paying  such 
debts.  This  would  not  be  the  effect  of  such 
action,  if  all  the  property  had  not  beeo  re- 

?|uired  to  p»  tlie  debts ;  but,  In  view  of  that 
act,  it  would  be  Inequitable  to  hold  Uiat  the 
surviving  partner  did  not  obtain  by  the  pay< 
ment  of  the  firm  indebtedness  the  same  right 
to  the  property  which  he  could  have  con. 
veyed  to  another.  If,  therefore,  tbe  Statute 
of  1863  did  not  terminate  tbe  common-law 
righu  of  the  surviving  partner,  be  became, 
under  the  agreed  statement  of  facts,  the  equi- 
table owner  of  the  property  before  th(  passage 
of  the  Law  of  18'^. 

We  have  carefully  examined  tbe  provistona 
of  tbe  Statute  of  1868  In  the  light  of  the  au- 
thorities cited  upon  tlie  part  of  appellants 
and  the  respondent,  and  are  compelled  to  bold 
that'it  did  not  terminate  the  common-law 
rights  of  the  surviving  partner.  There  was 
no  method  pointed  out  by  which  the  surviv- 
ing partner  could  set  tbe  machinery  provided 
for  in  the  statute  In  motion,  and,  unless  it 
waa  put  in  motion  by  the  representatives  of 
the  deceased  partner  it  could  have  no  effect 
upon  the  partnership  property.    This  being 


Batt7  V.  AdasM  Oonntr  Oomrs.  (UBl)  U  Neb.  M: 
QwstCT  v.  Dlckersoii  (1818)  M  N.  T.  1, 18  Am.  Bep. 
Bth  Tao  Brunt  v.  Applets  (im)  US.Y.UL 

Or  except  so  far  as  be  taas  the  legal  title  In  blm< 
salL  GoMard  v.  Beniwr.  Battr  v.  Adann  Ooantr 
Omars.,  Chssler  v.  Dlekeison.  and  Tan  Brtmt  v. 
Applevste.  aupru. 

In  the  abseooe  of  expreos  power  conferred  by 
tod.  Kapler  V.  Catron  aui)  S  Humph.  834. 

Orratiaoatlon(tf  tbeparUwr^  aots.  Printnp  r. 
ToTDer  (IseO)  68  Oa.  TL 

Kven  tn  tbe  case  of  a  partnership  formed  for  tbe 
purpose  of  improvliiff  land.  Berrj  v.  Volkes  (1882) 

miam.m. 

without  oealtac  a  breach  of  trusts  Faiker  v. 
BowIsB  rifrt)  aV.tLmi  Dyer  v.  Clark  (1M«  K 
Ket.  Gffi.  w  Am.  Deo.  607. 

Sach  a  COD  vejance,  unless  made  to  one  without 
sotke,  beinff  tavatfd.  Dyer  v.  Clark,  mtftra. 

Tbe  agmer  resolUnv  from  partnership  relations, 
not  aoUiorWac  sneh  acts  and  tbe  general  Implied 
powera  of  a  partner  not  extending  to  binding  the 
flrm  brlDBtruments  under bmL  Arnold  v-  Steven- 
BOD  (IMS)  2  Ser.  tUi  Foster's  App^  (UTO  74  Pa.  ao, 
11  Am.  Bep.  6M. 

One  partner  cannot  seO  or  mortgage  an  undU 
Tided  Interest  in  a  speotSo  part  of  the  partnereblp 
propertT,  such  property  oonstltutlaa  a  fund  or 
capital  for  tbe  purpose  of  oanyiog  on  tbe  bostness 
i(  tbe  portoenblp,  and  for  tbe  payment  of  the 
psrtomUp  oiedttors,  tbe  Bspante  Interest  of  escfa 
mrtner  being  In  tbe  surplus.  X<ove]oy  v.  Bowers 
ONO)  11  N.  H.  40t:  Montton  V.  Blodgett  (IBBO  B  N. 
H.  138,  iS  Am.  Deo,  SKS. 

Yet  although  it  mar  tw  onoouded  that  at  law  a 
deed  made  to  or  b?  a  partaerAlplntbeflrm  name, 
the  full  name  of  neither  partner  being  given,  would 
Dot  pass  the  tltla  to  the  land,  ret  such  Is  not  the 
rale  \a  equltr-  Frost  v.  Wolf  rl880)  77  Tex.  U6; 
BiUwln  v.Rlobardson  onto  »  Tex.  U:  Loweir  v. 

nu&A. 


Drew  (18S7)  U  Tex.  786;  Byam  v.  Blokford  (1885)  I« 
Haas.  81:  Tldd  v.  Bines  (1879)  £6  Minn.  211;  Beamaa 
V.  Wbltoey  (ISil)  SO  He.  ilS;  lAaAeaj  v.  Hoke  (1859 
n  Alai  (MS;  BlauRbter  v.  Doe  (I8B(»  67  Ala.  4M:  Ctal. 
oago  Lomtier  Co.  v.  AsbwOrUi  (1881)  SB  Kan.  233k 
Horse  v.  Carpenter  (1877>  19  Tt  SIB:  Hunter  v.  Hsr* 
tin  (18tf )  8  Uleb.  L.  6U;  Printop  V.  Turner  (1880j  OB 
Ga.71. 

A  deed  to  a  firm  being  good  In  equltr  vesting  In 
tbe  membm  of  the  firm  by  Imiritaallon  tbe  power 
to  conver.  Dunlsp  v.Ore«D  (IBM)  60  Fed.  Bep.  2dL 

If  propert]>  stands  In  tbe  name  of  a  firm,  one 
partner  In  that  name  may  convey  at  least  an  eqult* 
able  title  to  It,  If  be  has  authority  at  tbe  time  tbe 
conveysnoe  Is  made,  fxt  his  sot  may  be  ratlBed  br 
Bubsequeot  parol  consent,  and  It  would  seem  to  tw 
DO  reason  why  the  legal  title  should  not  be  beld  to 
pan  by  such  a  cooveyance.  Frost  v.  Wolf  (1880)  77 
Tex.  466;  Lowery  v.Drew  (1BB7)  IB  Tex.  786;  Bald- 
win  V.  Hiobardson  ilBTO)  88  Tax.  U;  Peine  v.  Weber 
(186n«Ill.44;  Lawrence V. Taylor (1848) B Hill, lOBt ' 
Herbert  v.  Hanrlok  (1877)  16  Ala.  581;  Orady  t. 
Robinson  (im)  28  Ala.  288;  Ounter  v.  WiUlams  (ISPT) 
40  Ala.  661;  Darst  v.  Roth  a884)  4  Wash,  a  C.  471l 
Wilson  V.  Hunter  (1888)  U  Wis.  688, 80  Am.  Deo.  7B6| 
Fiks  V.  Buoott  (IBtt)  a  He.  I8D.  88  Am.  Deo.  2n. 

One  partner  may  convey  the  equitable  title  to  a 
creditor  of  the  Srm  tn  payment,  or  in  purl  payment 
of  a  bona  tide  debt,  ohargeable  against  the  partner^ 
shlpaaseta.  First  NakBankotaabuiSTtlls  v.  Cody 
(Ga.)  Jan.  S7,  UBL 

So  where  In  the  case  of  ao  absoonding  partner, 
the  other,  having  exhausted  the  personal  eetate 
bona  flde  in  payment  td  the  Orm  d«bts.  Is  entitled 
to  sell  the  partneisblp  real  estate  for  the  payment 
of  tbe  debts,  and  a  oonreyanoe  of  the  l^l  title  of 
the  share  oftho  absoonded  partner  will  be  decreed, 
either  from  him  or  from  those  lioliing  under  him, 
with  Dottoe  of  the  partnership.  Duyuj  v.  Lsaveil* 
worth  (USD  17  OaL  ML 
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■o,  it  cannot  be  presamed  that  the  leglelature 
inteDded  its  enactment  to  destroy  the  com- 
mon law  interest  of  a  surviving  partner, 
vhicli  had  theretofore  existed.  If  such  rights 
were  cut  olT.  In  what  capacity  would  Uie  sur- 
Tiving  partner  bold  until  snch  time  as  some 
one  over  whom  he  had  no  control  should  put 
the  statute  in  motiooT  Vie  are  unable  to 
think  of  any  status  under  which  he  could  so 
hold  which  would  be  at  all  satisfactory,  or 
would  not  be  productive  of  gross  injustice  to 
the  surviTlng  partner.  He  could  undoubt- 
edly be  compelled  to  pay  the  partnership 
debts,  and.  if  he  conld  make  no  use  of  the 

Eartnersbip  property  for  that  purpose,  would 
ave  to  pay  tliem  out  of  his  own  funds,  and, 
by  the  negligence  or  default  of  the  repre- 
sentatives of  the  deceased  partner,  might  be 
kept  from  reimbursing  himself  for  moneys 
thus  advanced,  for  an  indefinite  period. 
Such  a  feeult  ooald  not  have  been  Intended 
by  the  legislature,  and  tbe  language  used  in 
Its  enactments  roust  not  be  so  construed  as  to 
effect  it,  unless  it  is  the  only  construction 

fiossible.  There  are  no  exclusive  words  in 
be  statute,  and  the  evident  object  of  the  leg- 
islature in  Its  enactment  will  -be  better  sub- 
Berved  by  holding;  that  It  was  intended  to  be 
la  aid  of  the  commoD-law  method  of  closing 
up  partnership  estates,  instead  of  exclusive 
thereof.  The  principal  object  seems  to  have 
been  to  give  to  the  representatives  of  the  de- 
ceased partner  the  right  to  invoke  the  aid  of 
the  statute,  either  to  have  another  peraon  than 
tbe  surviving  partner  close  up  tbe  affairs  of 
tbe  firm,  or  to  have  such  surviving  partaer 

f;[ve  proper  security  to  that  end.  Nowhere 
B  the  intention  manifest  to  interfere  with  the 
rights  of  the  surviving  partner  under  the  com- 


An  amlgnment  ol  a  mortsa^e  made  b7  one  part- 
ner In  tbe  Hbseooo  of  the  other,  for  the  purpose  of 
KOurin;  the  Ann  deht,  la  valid  although  not  alerned 
bv  the  other  members  of  the  firm.  Qalway  v.  Ful- 
lertoD  (laW)  17  N.  J.  Eq.  S89. 

Where  one  partner  Bold  the  Arm  property  In  or- 
der to  eattefy  a  debt  owing  by  him  Individually,  in 
fraud  of  the  partoonihip.  It  was  held  that  an  action 
oould  not  be  malotalned  against  tbe  purchaser. 
Welta  V.  MitcbeU  (Utt)  28  N.  a  484, 3B  Am.  Deo.  7K. 

A  purchaser  from  a  partner  in  whom  the  legal 
title  Is  vested.  Is  not  bound  by  the  record  notice  of 
tbe  reglfitratlOD  of  the  deed  to  such  partner.  Tar- 
bell  V.  West  (1881)  fC  N.  Y.  280. 

Where  real  estate  la  conveyed  to  a  partner  In 
payment  of  a  Arm  debt,  Um  ff^ord'*tnwtee"  belnfr 
used  In  the  deed  after  mob  partner's  name,  the 
deed  being  so  taken  for  convenlmco  In  oese  of  a 
■ale  of  the  land,  thepartner  has  power  to  bled  bis 
copartners  by  a  sale  thereof,  the  word  **  trustee  ** 
not  affecting  bis  power,  tbe  property  being  pas 
■onal  assets  of  the  Ann.  Faton  v.  Bater  (1888)  08 
Iowa,  7H. 

It  Is  competent  to  dispose  of  partnerahip  reel  es- 
tate and  to  allow  a  retiring  partner  to  take  hla 
share,  even  aa  security  for  tbe  payment  of  a  debt. 
Cbllds  T.  Fellett  <Mlch. )  Dec.  T,  18U. 

A  bond  or  mortgage  Is  a  choae  In  action,  and  as 
such  may  belong  to  a  firm  and  may  be  assigned  by 
mere  delivery  in  payment  of  the  firm  debt,  auoh 
assignment  being  good  In  equity.  Qalway  v.  Ful- 
lerton  (1888]  17  N.  J.  Bq.  888: 

One  partner  cannot  convey  tbe  whole  title  to  real 
estate,  unless  sucb  title  la  vested  In  falm.  Chester 
V.  DIckeraon  (1878)  U  N.  T.  1.  U  Am.  Bep.  680,  af- 
1SL.K.JL 


nion  law,  excepting  to  that  extent ;  and  Id 
view  of  the  fact  before  mentioned,  that  be 
has  not  power  to  set  in  motion  the  nukchinery 
of  the  statute,  and  must  hold  tbe  property  of 
the  partnership  in  a  moat  anoroaloua  coDdl- 
tion  until  it  la  aet  in  motion,  if  hia  rights 
under  the  owamon  law  were  thereby  tcrmim- 
ated,  we  hold  that  ttiey  were  not,  but  re- 
mained in  full  force  ao  long  as  no  steps  were 
taken  to  procure  administration  of  the  affairs 
of  tlw  partnership  under  tlw  statute.  We 
haw  carefully  examined  the  cases  holding  to 
the  contrary  of  this  view,  cited  by  the  re- 
spondent. The  principal  ones  are  from  tbe 
state  of  Maine,  and,  while  we  entertain  the 
highest  degree  of  respect  for  the  learning  and 
ability  of  the  courts  of  tliat  state,  we  are  un- 
able to  agree  with  the  reasoning  of  those 
cases.  We  have  not  had  an  opportunity  to 
carefully  examine  the  statutes  therein  con- 
strued, but,  if  they  were  similar  to  ours,  the 
court  overlooked  uie  fact  that  thereunder  it 
was  not  in  tbe  power  of  the  surviving  partner 
to  set  on  foot  administration  of  tbe  partner- 
ship affairs,  which  fact  furnishes  the  atnmg- 
eat  reason  for  holding  that  the  statute  la  not 
exclusive  of  oommon-law  rights. 

It  follows  from  whi^  we  have  said  that,  at 
the  time  M  the  death  of  Allingham,  Atkin- 
son waa  entitled  to  proceed  to  don  np  tha 
affairs  of  the  partnership  imder  the  raiea  of 
the  common  law ;  and  tnls  being  ao,  imder 
the  facts  agreed  upon,  a  court  of  equity  will 
give  no  relief  at  t^is  time  to  tbe  repreaenta- 
lives  of  tbe  deceased  partner. 

Tke  judgment  will  b»  revertsd,  and  the  cause 
remanded,  with  Instructions  to  diamlBi  tha 
action. 

DnnbaTt  Oh.  <7.,  and  Stilea,  J.,  concur. 


firming  (1868)  fi2  Barb.  848:  Tan  Brunt  v.  Applegate 
(Urri)  U  N.  T.  544. 

Tho  original  document  as  recorded,  dedvtng 
that  It  haa  t)een  agreed  "tbatnelther  of  tbe  parties 
should  use  the  premlaea,  nor  make  any  disposition 
thereof  otherwise  than  aa  the  property  of  the  part- 
nership." Is  not  affected  by  a  suhsequent  change  in 
the  partnership  members,  especially  where  In  the 
deed  changing  the  legal  title.  It  la  expressly  recog- 
nized that  the  premises  were  owned  as  by  tbe  co- 
partnership articles.  Calkltt  v.  Thomas  (UGH  1 
PbtUu  1S3. 

d.  To  convey  hit  interest. 

A  partner  may  convey  Us  undivided  interest  tn 
real  estate.  Jackson  v.  Stanford  (1856)  19  Oa.  14. 

Bat  auob  conveyance  only  peases  the  legal  tHM 
ao  far  as  hta  Interestls  OMoemed.  Vtnt  Nat,  Bsnk 
of  Oalnsvllle  v.  Cody  ((3b.)  Jan.  27,  1884;  llOTCau  T. 
Saffarans  a8E6}  8  Bneed,  COS,  87  Am.  Deo.  868;  An- 
deiaon  v.  TompUns  (18SIH 1  Brook,  m. 

And  wlU  not  bind  or  affeot  tbe  title  of  tale  oopart- 
ner.  Qoodwln  v.  Richardson  (UU)  11  Haas.  48BL 

As  each  can  oon  vey  or  Inoumber  no  more  than  his 
own  share.  Baker  v.  Klddlebrooks  (1688)  81  Qa.  481. 
following  Jackson  v.  Stanford  (1855)  19  Ga.  14; 
Bealey  v.  Scofleld  ftB78}  80  Oa.  4BC;  Siitllve  t.  Joan 
(1878)  (a  Oa.  678;  Harris  v.  Tlssober  (ISni  ST  Qa.S8l; 
Printup  V.  Turner  (1880)  65  Gla.  71. 

And  auch  Is  the  case  under  tbe  Louisiana  law. 
Calder  v.  Tbelr  Creditors  0886)  IS  La.  Ann.  84& 

Tbe  interest  of  one  partner  tn  partnetshtp  loop- 
erty  Is  only  bis  Interest  In  die  surplus  remalntiir 
after  tlie  payment  of  tbe  partnership  debts  and  tts 
dlBoharge  of  tbe  liabiUtlea  of  the  partneta  <atar  aa 
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jBecher  r.  Btoraw  (18)8)  tf  Oonn.  BKi  KSstaer  v. 

KndUncnr  (197W  88Ind.  lU;  ClemeDts  t.  J«raap  (ISSS) 
H  N.  J.  Bq.  566:  TarbeU  t.  West  (im)  8S  N..Y.  S80: 
BiU  T.  Beacb  (1860)  U  N.  J.  Eg.  81;  Camnder  v.  Bal- 
ted  (in»  L.  B.  S  Cfa.  App.  79.  48  L.  J.  Cb.  BTO.  SQ  L. 
T.  N.  8. 710,  B  Week.  Rep.  177. 

8aeb  iDtereet,  and  oot  a  aban  ot  the  partnenblp 
^perty,  belnx  sold.  Tarbel  v.  Kadley  (1678)  7 
Abb.  N.  CL  ITS,  afBrmed  Tarbel  t.  West  0881)  80  N. 
T.aOL  Menacb  r.  WtaltweJl  (1873)  62  K.  Y.  140,  II 
Am.  Bep.  888:  Hani  t.  OtaBSOD  (IBTSf  M  N.  T.  AM, 
tonowed. 

Unleai  vtth  tbe  ooneurrence  of  tbe  other  partDer. 
Banff  r.  Howard  Om  88  N.  &  UQ:  Potta  t.  Black- 
weU,Id.4tfL 

And  auoli  1i  tbe  ease  where  a  partner  ladebted  to 
tbe  Ann  oonvejcd  to  his  otber  partner  ''all  his 
rirht,  tltie  and  interest  in  and  to  all  the  property 
and  estate,  real,  penonal.  and  mtzed,"  and  any  bal- 
ance BO  ohanied  agataut  him  IndlrlduBlly  oaanot 
themifter  be  ooUeoCed.  BeoUey  v.  Hiinaon  (1858) 
SConiLSn. 

Bucb  alienation  beloff  subject  to  the  equities  of 
tbe  other  partners  on  a  settlement  of  tbe  partner- 
shtp  aooonnta.  Boyoe  v.  Coster  (18001  4  Strobb. 
■q-ai.  . 

As  tenants  tai  oommon  each  partner  may^l  bis 
todivMual  Interest  In  the  land  to  wtaomaoever  and 
for  «batpurpoarabecbooee8,subjectto  the  equities 
of  tbe  partDeraUp,  and  his  conveyanoe  wl  II  be  good 
and  valid  in  law  and  equity,  and  will  have  priority 
over  tbe  claims  of  aU  otber  creditora.  Jones  v. 
Heale  (16S0»  2  l^tton  ft  B.  <Va.)  8SB,foUowlnar  M'Cul- 
louffb  T.  SommerrUle  (1886)  8  Leigh,  06;  Andei«on 
▼.  Tompklna  (180))  1  Brook.  497;  Coles  v.  Coles  ( ISlSi 
U  Johns.  2S0. 8  Am.  Doc  SSI:  Dyer  t.  Clark  (164S)  6 
Het.  G68.  80  Am.  Deo.  <B7:  Uarrett  v.  Hurphy  (1876) 
n  Nat.  Bankr.  -Rett.  ISL 

As  be  cannot  deprive  bis  ootenanta  of  th^  Hen 
on  tbe  property  for  partaersfalp  dabtaimd  UabOities 
due  from  the  pardee  selllnc.  Wtattmon  v.  Odv- 
srick  <UB7)  8  Ner.  288. 

A  sale  tvcme  partner  of  bis  Interest  In  real  or 
penonal  property,  held  by  and  for  the  use  of  the 
Ann.  not  affectlnti  tbe  right  of  tbe  otber  partner  to 
have  it  subjected  flrat  to  tbe  payment  of  tbepart- 
nnsblp  debta.  Ktstner  r.  SIndlinger  (1870)  80  Ind. 
114. 

Upon  tbe  prlnolple  that  tlie  property  belonita  to 
tbe  llrm  and  not  to  tbe  parties,  and  1  bat  the  Inter- 
«st  that  tbe  parties  have  In  tbe  social  effects  is  tbe 
■bare  that  will  be  due  to  them  aocordlug  to  the  in- 
terest tb^  have  in  the  stock  after  payment  of  the 
debts  of  Um  firm.  Maxwell  t.  Wbeellog  (1878)  BW. 

Vs.  an. 

A  coDTeyanoe  ot  bis  moiety  by  a  partner  carry- 
tag  on  farmiDfr  businera  upon  lands  owned  by  blm- 
•elt  and  partner  aa  ootenants.  creates  a  ootennncy 
ta  common  between  tbe  purcbaaer  and  tbe  otber 
partner,  auch  purchaser  taking  aubjeot  to  the 
craotor'a  rights  and  to  tbe  settlement  of  tbe  part- 
MisUp  aooouots.  Ifumford  r.  BcEay  (lS3e)  8 
Wend,  m,  M  Am.  Bee.  St. 

When  one  of  tbe  partnei*  undertakes  to  sell  bin 
taterest  in  tbe  whole  or  any  part  of  tbe  partnerablp 
property.  In  payment  of  bis  Individual  debt,  It  Is  a 
l>aacb  of  tbe  partnership  agreement  for  wblch  the 
Mber  partner,  and.  as  sabrogated  to  hta  right,  the 
partnenblp  oredlton  may  have  a  remedy.  Roes  v. 
Bendersoo  tmt)  77  N.  a  im 

Bo  a  partner  cannot  convey  or  release  to  another 
*alnable  property  wltbont  tbe  knowledge  or  con- 
Not  ot  the  otber  partners,  for  the  reason  that  tbe 
partnersbip  bualnea  requires  tbe  utmost  good 
latrb  upon  tbe  part  of  each  partner  towRrds  tbe 
MMn.  HardlD  7.  Jamison  (Minn.)  Feb.  2b.  1800. 

But  where  one  partner,  with  tbe  knowledge  and 
y°aeot  of  Us  oopartnetB,  sells  his  interest  tn  tbe 
TOestaleato  one  who  isto  take  bis  place  in  the 
■n.  Biieb  tal^psMi  the  aellerHi  inteiest  in  the 
KUR.  A. 


firm  reel  estate,  which  is  part  of  sadhaasetiw  OolW 

ner  t.  Qrelg  (1890J 18T  Pa,  808. 

So  reel  property  of  a  copartnership  may  be  con- 
veyed by  one  partner  on  bis  individual  account, 
to  the  extent  of  bts  legal  estate,  so  as  to  cnt 
off  tbe  equitable  right  of  tbe  eopertnerabip  orlta 
liability  to  the  payment  of  the  partnership  debta» 
the  purchase  being  bona  Ode  and  for  valuable  con- 
sideration, without  notice  of  the  partnerriilp  char, 
acter  of  the  property.  Dnpuy  v.  iMvenwortb 
(1881)  17  Cai  282. 

And  where  tbe  estate  Is  apparently  a  tenancy  In 
common,  though  In  fact  It  Is  partnership  property, 
one  partner  may  convey  a  good  title  to  his  appar- 
ent share,  as  a  tenant  In  common  to  a  bona  fld» 
purchaser  without -notice.  McMillan  t.  Hadley 
(1881)  78  Ind.  600. 

In  such  a  case  tbe  aaslgnment  will  he  preferred 
against  the  equities  of  tbe  ootenants  where  tfae- 
sale  is  bona  flde  and  for  valuable  oonilderatloiL 
Boyoe  v.  Coster  (1850)  6  Strobb.  Bq,  26. 

A  partner  in  a  mining  concern  may  eonver  hit- 
Interest  without  diasolvtng  tbe  partnenblp.  Dnr- 
yea  v.  Burt  asoS)  28  Cal.  fiSS. 

Where  a  partner  ooaveyed  his  individual  Interest 
in  partnership  real  estate  the  Arm  being  solvent. 
It  was  held  that  such  oonveyanoe  was  valid  a» 
against  his  copartner,  no  matter  whether  by  way 
of  sale  or  mortgage,  and  could  not  be  set  aside  for 
want  of  consent  or  as  Impairing  tbe  credit  ot  tbe- 
concem.  Treadwell  v.  Williams  (1888)  8  Bosw.W. 
e.  Tb  mortgage. 
1.  In  general. 

A  mortgage  of  real  estate,  though  In  effect  but 
a  Uaa  or  seonrlty.  Is  In  form  a  conveyanoe  of  an 
estate  or  Interest  In  land,  and  must  be  governed  by 
the  same  rules  as  to  Its  execution  and  validity  and 
capacity  of  the  parties,  and  their  proper  designa- 
tion as  is  applied  to  a  conveyance.  CMIIe  t.  Hunt 
(1886)  86  Blinn.  80?. 

A  partner  executing  a  mortgage  upon  tlie  part- 
nership real  estate  under  seal  cannot  bind  bUcn- 
partners  but  binds  bimaelf  alone,  tbe  rule  being 
derived  from  the  law  of  furency,  by  which.  If  the 
agent  acts  without  authority,  tbe  principal  Is  not 
bound  but  tbe  agent  Is.  Weeks  v.  Masooma  Bake 
Co.  {im>  58  N.  H.  101;  While  v.  Sklnnw  (IBU)  la 
Johns,  aor.  7  Am.  Dec.  881;  Rklnoer  v.  Dayton  (1622) 
18  Johns.  610. 10  Am.  Deo.  286. 

The  Interest  of  partnera,as  tenants  In  common.  In 
an  estate  purchased  out  of  tbe  Joint  property  and 
mortgaged  for  the  Joint  debt  of  the  Arm.  la  a 
Joint  security.   Ex  parU  Free.  2  Glyo  A;  J.  260. 

Beal  pr.operty.  the  title  to  which  ta  vested  In  the 
members  of  the  firm,  but  which  Is  in  fact  owned 
and  used  by  tbe  llrm  aa  partnership  property, 
though  regarded  in  equity  ae  part  of  the  assets  ot 
tbe  oonoem,  and  ae  such  subject  to  some  of  the  In* 
cideots  of  personal  property,  is  nevertheless  in 
law  real  eslntc  and  can  only  bo  mortgaged  or  oon- 
vej'Cd  as  auch.  and  therefore  a  mortgaflie  upon 
such  property  la  not  a  mort*[age  upon  personal 
properly  but  upon  real  estate.  Miller  v.  Proctor 
(1870)  20  Ohio  St.  442. 

Tbe  actual,  open,  and  notorious  possession  of 
land  by  a  firm  at  the  time  that  money  is  loaned  to 
a  partner  in  whom  tbe  legal  title  la  vested,  consti- 
tutes notice  of  the  Arm's  equitable  rights  tberela. 
Bergeron  v.  Blobardott  (18II3)  06  Wis.  1-B. 

A  niortiittge  by  a  partner  In  the  firm  name,  exe- 
cuted and  acknowledged  by  him  with  the  know- 
tedire  and  assent  ot  the  other  partner,  is  legal  as 
to  the  Interest  of  such  partner,  and  works  an 
equitable  mortgage  as  to  tbe  Interest  of  tbe  other 
partner.  Chavener  v.  Wood  (1888)  2  Or.  182. 

And  a  mortgpge  nurportlng  to  be  signed  by  all 
the  partners  lr.(:ividLia]ly.  hut  really  signed  by  one- 
alone,  tbe  nartiiurdlilp  receiving  the  money,  tlio 
notes  being  payable  by  tbe  firm,  will  bind  the  firm 
In  tbe  absence  of  fraud,  the  same.belng  executud 
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with  tbe  knowledge  and  br  the  direction  of  the 
«tber  partQers.  Lemmon  Hatoblns,  1  Ohio  C. 
Ct.B«p.  888. 

A  mortgAgc  given  by  one  memlwr  of  ■  flrm 
npOD  real  estate  vested  In  bim.  but  In  reality  part 
of  tbe  partnerahlp  estate,  will  paai  ande^a  direc- 
tion In  hta  wOl  aa  "real  esrate**  Beourltr  dlreoUoff 
fluoh  security  to  be  taken  for  money  loaned.  Hl^ 
tor  V.  Proctor  (1870}  SO  Ohio  St.  442. 

Where  tbe  property  mortraged  to  the  defend- 
anta  la  the  property  of  one  partner  Individually  he 
beinff  the  )e«al  owner,  and  subject  to  any  rlgbti 
created  by  his  partnership,  he  Is  also  the  beneOolal 
owner,  there  beloir  no  evidence  of  tbe  terms  of 
tbe  partnership;  tbe  only  Interest  which  the  part- 
ner haa  Is  that  of  a  tenant  at  law,  and  therefore  a 
mortgage  executed  with  the  knowledge  of  such 
partner  Is  HUffldently  valid  at  law  and  In  equity. 
Haaon  v.  Parker  (Itm)  U  Grant,  Cb.  (».  a)  gtO. 

See  also  Lovejoy  t.  Bowm  (IHQ  U  N.  H.  «M, 
•upra.  head  IL  o. 

I.  Forflrm^B  bmejU. 

If  there  la  evidence  that  the  land  la  tbe  property 
of  the  flrm,  and  la  held  in  trust  for  It,  the  members 
are  equitable  ownen  and  tenants  In  common  and 
have  power  to  mort^aire  tbe  same.  Cottle  v,  Har- 
rold  (18M>  72  Oa.  890.  88&;  PItu  v.  HoWhorter  (ISVI) 
•  aa.5;  Field  v.  Jones  0861)  10  Oa.  SSOi  NeliRb  t. 
Mlohenor  (1661)  U  M.  J.  Bq.  Ba9;  Slnolalr  v.  Arml- 
UKe(1868)12X.J.  Bq.lT4. 

A  flrm  by  permitting  the  title  to  real  estate  to 
■tandin  the  name  of  one  partner,  olothea  him  with 
authority  to  mortgage  H  In  his  name  for  flrta  pur- 
posee.  Chittenden  t.  Gennan-Amedoaa  Bank 
<Unj27Hlnn.l48. 

Partnership  real  estate  Is  liable  to  tbe  partner., 
ship  debts,  and  as  such  may  be  assigned  by  one', 
partner  to  secure  tbe  firm's  Indebtedness.  Bald- 
win T>  BliAanlaon  (IBTD)  38  Tex.  10. 

But  there  must  be  a  prior  authorl^  or  subse- 
quent ratification  of  tiie  partner^s  acta.  Prlntup 
T.  Turner  0880)  6(01.71;  Ooddard  T.  Benner  (ISn*) 
KlDd.68SL 

A  partner  owning  tbe  fee  In  tiiree  fourths  of 
teal  estate  used  for  partnership  purposes  can 
mortirajre  the  same  to  secure  partnership  debts, 
and  suob  mortgatre  will  bold  as  against  other  ored- 
Iton.  MoOahan  v.  ^National  Bank  of  Bondout 
0606)  US  U.  B.  as,  60  L.  ed.  401. 

A  mortgage  glren  In  the  partnership  business 
for  tbe  partnership  debt,  by  tbe  previous  consent 
of  all  the  parties  lo  tbe  name  of  one  partner, 
the  owner  of  the  legal  title.  In  tbe  name  of  the 
flrm,  and  aokaowledged  by  such  partner  as  hta  free 
act  and  deed  In  behalf  of  the  firm,  is  valid  u 
against  him  and  also  as  against  a  subsequent  morU 
gagee  with  notice.  WUson  v.  Hunter  (1M8)  U  Wis. 
<63. 80  Am.  Deo.  796. 

Bo  the  fact  of  Its  being  executed  by  one  partner 
tn  the  presence  of  tbe  other  and  with  bis  consent 
•a  security  for  a  flrm  debt  binds  the  firm.  Fergu. 
SOD  V.  Hanauer  (1802)  G6  Ark.  170;  Oreer  V.  Verguson 
0868)  66  Ark.  324. 

Although  the  deeds  may  conv^  Hm  reil  estate 
to  the  partners  as  individuals,  and  the  purohasea 
nay  be  made  in  severalty,  and  the  partnen  may 
hold  as  tenants  In  common,  yet  If  an  equity  re- 
sulted to  flrm  creditors  because  the  purchases 
were  made  in  furtherance  of  the  ]oint  enterprise, 
and  tbe  lands  were  devoted  to  Its  use,  a  mortgage 
by  one  partner  of  three  fourths  of  tbe  property 
atandlng  In  his  name  to  secure  a  partnership  detit 
will  be  valid  and  enforceable  against  tbe  partners. 
McGaban  t.  National  Bank  of  Boudout  0806)  160 
C.  8.218,80  L.  ed.  404. 

A  mortgage  subsequently  taken  upon  the  part^ 
aershlp  premises  and  ezeoutod  by  both  partners 
will  have  prlotlty  over  a  mortgage  given  by  one 
partner,  where  the  mortgagee  has  noaotoal  notioe 
S8L.K  A. 


or  knowledge  of  the  equities  existing  between  tbe 
prior  mortgagee  and  tbe  partner  not  exeoatlnc 
tbe  prior  mortgage,  and  wlU  Und  tbe  tatereata  at 
both  partners,  (havener  v.  Wood  (1808)  C  Or.  IBft, 

A  mortgage  by  a  partner  In  the  name  of  his  co- 
partners, executed  by  bim  in  ttm  firm  namei,  wUI 
create  a  valid  lien  If  ratified  or  aoknowledgiBd  by 
the  firm,  or  if  the  firm  is  benefited  tberetr.  Stro- 
man  v.  Tarn  tISSB)  19  8.  C.  807. 

So  an  Infant  partner  will  be  bound  by  a  mortgago 
made  by  his  copartner  for  partnership  purpceea 
executed  by  such  partner  In  the  firm  name  Includ- 
ing the  name  of  both.  If  he  does  not  object  thereto 
upon  reaching  bis  msjorl^,  having  kaowladg* 
thereof  and  reaping  the  beneftlL  Ballnaa  t.  Bei^ 
nett  (1880)838.0.286. 

A  deed  executed  by  a  partner  of  his  moiety  In 
partnership  real  estate,  for  the  purpose  of  eeonrf  ng 
a  partnership  creditor,  will  rest  a  good  title  in 
such  creditor,  and  tbe  creditor  Is  entitled  to  prior- 
ity over  the  other  firm  creditors,  but  such  a  dieed 
executed  to  secure  a  private  oreilitor  wUl  not  tmI 
the  property  as  against  the  partnership  oreaitoi& 
Jones  V.  Neale  (1856)  2  Patton  ft  H.  (Va.)  880. 

Where  a  partner  mortgaired  his  Individual  In- 
tereet  In  the  partnership  real  estate  tosecure  a  flrm 
debt,  it  was  held  that  such  mortgage  wbb  not 
binding  upon  tbe  other  partner,  although  made  In 
the  flrm  name,  unless  executed  under  authority 
or  subsequently  ratified  by  the  partner,  and  ther^ 
fore  could  not  be  foreclosed  as  agaiost  the  inteiw 
est  of  suob  partner.  SutUve  r.  Jones  0878}  fa  Oa. 
676. 

Where  a  partner  mortgage*  bla  interest  in  the 
partnership  property  for  the  pnrpoae  of  Indemni- 
fying  Indorsers  upon  negotiable  Instruments,  and 
subsequently  becomes  tuolvcDt,  tbe  oontinuloff 
partner  has  no  right  to  divert  the  property  from 
tbe  object  of  tbe  mortgage  and  to  apply  it  to  tbe 
discharge  of  the  flrm  debd.  Hoaely  t.  Ganett 
OBiOllJ.  J.  lforsh.su. 

Tbe  Georgia  code  does  not  Interfere  with  the  rule 
that  the  members  of  t^e  flrm  are  tenants  in  com- 
mon in  partnership  real  estate,  and  that  each  mem- 
ber can,  for  a  debt  of  the  partnership,  inoumber 
hli  own  Interest  SntHye    Jones,  itqira. 

&  To  sMura  private  debt. 

A  mortgage  made  by  a  partner  of  his  Intereat  tn 
real  estate  belonging  to  tbe  oopartoeiaUp  is  not  • 
mortgage  of  tbe  property  Itself  norol  an  nadivided 
part  thereof,  but  of  his  Interest  In  the  oopaiteer- 
sblp  after  Its  debts  are  paid  and  the  claims  and 
Uens  ot  the  partners  as  between  themselves  are 
adjusted.  Tarbel  V.Bradley  asm)  T  AbbbH.  a  an^ 
afllrmed  TarbeU    West  am>  88  H.  T.  2811 

And  a  person  who  takes  from  one  partner  amort- 
gage  upon  his  Interest  in  partnership  property 
with  notioe  takes  subject  to  all  the  equities  of  tbo 
partnenhlptBOt  onlyttv  tbe  purpose  of  pajliur 
the  debts  of  tbe  firm  to  third  parties,  bat  also  to 
membersof  the  flrminferse.  Qiarobill  v. Prootor 
(1888)  81  Minn.  I». 

Suob  amcrtgage  must  yield  to  any  neeordfepoiffr- 
tton  of  the  propmty  whloh  tbe  flim  may  make  of 
it  fortfae  purposea  of  tbe  partnership:  then  Is  do 
distinction  between  equities  exlsitnc  at  thetlma 
and  those  arising  Bubeequeot  to  Uie  eraontlOBOf 
the  mortgage.  Ibid. 

All  that  suob  a  mortgagee  is  entitled  to  being  his 
mortga^^or'a  interest  or  a  share  in  what  remalna 
after  all  the  equities  of  the  partnership  are  f  uUr 
adjusted,  wblob  can  only  be  determined  by  a  full 
aocoumlog  of  the  partnership  business.  Ibid. 

yothlng  more  than  a  lien  upon  su^  partnsrt 
share  or  Interest  In  the  balance  remaining  aftersat- 
tlement  of  tbe  partnership  debts  and  liablUtiee,  aait 
adjusting  the  aooounts,  being  created  tfaereby. 
Conant  v.  Frary  087S>  40  Iad.68(^  Elstoer  r,  8in^ 
linger  onO)  88  End.  lU. 
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80  tbat  a  bona  fide  sale  made  for  paymeDt  of 
•  IMitoerahip  debt,  or  for  money  vblcb  ia  applied 
totbe  paymeot  of  a  partnenhlp  debt.  Is  good  as 
«saliM»«iichinortngelntbecsMOf  an  InsolTent 
■Onn.  Staaw  r.  HoDooald  (18fi7)  SI  Ga,  80B. 

Where  contrary  to  tbe  partnenbip  agreemeot  a 
iMutoer  mortsBffls  bin  share,  aad  tbe  real  estate  Is 
«old  upoD  the  wlDding  up  of  tbe  partnership  con- 
eern,  sucb  mortgagee  has  do  lien  upoD  suoh  real 
saUttc  for  the  mortgage  therein.  Tarbel  v.  Bradley 
<U78)  T  Abb.  N.  0.  Sre,  afflrm8d.TarbeU  t. West  (1881) 
«B  N.  Y.  280. 

But  a  mortgagee  of  a  iwrbier*fl  tntereat  tn  real 
■cMste  owned  by  the  partnenhlp,  without  notice 
of  the  faots,  has  a  prior  Uen  and  may  rely  apoo 
tbe  legal  effect  of  the  oonveyanoe,  the  same  being 
tens  fide.  HIsoook  T.Phelpa  0872)49  N.Y.  97. 

Id  the  caae  of  a  mortgage  by  a  partner  upon 
laaeehold  pnnalaei  osed  by  the  firm,  to  secure  his 
own  private  debt,  the  mortgageev  are  not  entitled 
totbepartner^interestto  the  machinery  free  (Mm 
tbe  rent  of  tbe  premises,  but  are  only  entitled, 
ander  their  mortgage,  to  tbe  partner's  Interest 
after  all  the  parbierablp  debts  and  liabilities  and 
-aeooiints  have  been  settled.  Hechanlos'  Bank  ol 
JhUenoa  r.  Godwin  (IStS)  6N.  J.  Bq.8H. 

f.  To  create  lieM^make  euaUmmentt,  eta. 

Fartoera  may  create  a  lien  upon  partnerstilp  real 
■estate  by  means  of  a  eonfessed  Judgment  which 
Ilea  will  be  valid  asasalnst  ao  assignee  in  bank* 
raptor.  Be  Coddlus  ft  Bundl  (1881)  9  Fed.  Bep. 

SOL 

Id  DemlDff  v.  Colt  (UBO)  8  Sandf.  m,  the  question 
tarolyed  was,  whether  It  was  competent  for  one 
■nemticr  of  a  partnersblp,  without  the  assent  or 
ooocurrence  of  hia  partner,  who  was  present  or 
capable  of  aotlDflr.  to  make  a  general  assignment 
of  tbe  property  and  effects  of  the  firm  (Inoludlag 
real  estate)  to  a  trustee  for  the  payment  of  the 
partnership  debts  ratably  and  In  equal  proportions, 
and  tbe  oourc  held  that  It  was  not. 

A  parlner  baa  no  power  to  assign  Id  trust  for 
payment  of  debts  wltbont  consent  and  antborlty. 
■Goddard  T.  Renner  (1BT7)  B7  Ind.  68K. 

Tet  an  assignment  of  tbe  firm  property  by  one 
partner  for  the  purpose  of  securing  the  firm  debt, 
ma<A  partner  acting  tor  and  In  the  name  of  the 
flrra.  will  be  InfOroed  as  a  tmsc.agalnattbe  firm 
and  all  claimlnir  under  them,  having  either  actual 
Or  conetructlTe  notiee.  Baldwin  r.  Richardson 
OSTOi  SS  Tex.  W. 

g.  Tn  mofts  and  renew  lease. 

A  lease  by  one  partner  of  partneratalp  realestate 
will  operate  only  at  lawas  to  blelndlvldual  share. 
tuUesB  made  with  tbe  consent  of  bis  other  co- 
tenants  In  common.  Husaey  t.  Holt  (ISBl)  U  N.  B, 
ttti,WAm.  Dec.  284. 

Bat  it  has  been  held  that  real  estate  brought  Into 
tbe  partnership  business,  being  treated  In  equity 
as  personal  estate,  a  lease  of  It  by  one  partner  Is  as 
nucha  partnership  traoaaotion,asa  sale  of  part- 
nership floods  by  him  would  bsu  Xoderwell  t. 
Holllson  11863}  21  Fb.  267. 

Them  is  no  legal  presumption  that  a  firm  has  any 
•ess  power  to  rent  Its  realty  that  any  one  else. 
WilUanN  V.  SbeideD  0886)  01  Ulob.  811. 

A  lease  Diade  by  one  partner  of  partnership  land, 
tn  order  to  be  binding  upon  tbe  other  copartners, 
must  be  made  in  ttaa  prosecution  of  the  partnenhlp 
business,  and  In  exercise  of  ao  authority  neces- 
sarily Implied  from  the  nature  and  object  of  the 
partnenhlp.  Huasey  t.  Holt,  supra,  following 
-Ooifls  V.  Oolea  (1818)  U  Johns.  181, 8  Am.  Deo.  281. 

It  must  be  in  furtherance  of  the  partnership 
burfneas  and  tor  Its  benefit  and  be  made  with  the 
foreknowledge  of  or  be  subsequently  taufied 
Oe  other  partnarsDoh  knowledin  or  ntllleatlon 


being  provable  by  acts  and  dronmstanoest  or  tv 
the  verbal  declarations  and  admissions  ot  the  part- 
ner. Peine  V.  Weber  (1868)  47  lU.  41. 

Vada  showing  a  lease  of  partne  rabip  real  estate, 
which  was  disavowed  by  the  lessor's  copartners* 
wuo  notified  the  tenants  and  insisted  upon  their 
right  to  oust  them  but  subsequently  agreed  to  al- 
low them  to  remain  In  possession  admitting  such 
partners*  rights  and  holding  under  tbem,  tbe  ten- 
ants remaining  In  possession  without  objection  to 
such  claim,  are  sufflolent  to  sbow  that  the  tenants 
consent  to  hold  under  tiie  plalntlfls,  and  become 
liable  to  them  for  the  use  and  occupation.  Mussey 
V.  Holt  (18111}  24  N.  H.  248,  65  Am.  Dec.  ^OL 

Where  tbe  evidence  shows  that  tbe  tenant  wrote 
one  of  the  partners  that  he  would  take  a  lease  for 
three  years  from  a  given  date  upon  certain  condi- 
tions, wblob  letter  was  replied  to  by  the  partner  as 
agent  tor  the  flrm,anda  subsequent  lease  by  all 
the  partners  to  a  tblrd  person  who  gave  notice  to 
tbe  tenant  in  poasGssion,  who  refused  to  quit,  the 
court  held  that  tbe  letters  written  by  the  prior 
tenant  and  tbe  partner  constituted  a  valid  Wse. 
and  that  the  powBBsloa  of  an  under-tsDant  of  audi 
lessee,  was  vaHd.  Shaw  r.  Eamsworth  (001)  UB 
Mass.8S7. 

A  firm  icose  cannot  be  renewed  by  one  partner 
In  his  own  name  and  for  his  own  benefit,  even 
though  the  original  lease  Is  made  to  him  in  his 
own  name,  the  premises  being  used  for  partner- 
ship purposes.  Uitobel)  r.  Bead(188DS4N.Y.664L 

An  asdgnment  of  a  lease  to  partners  oontalnlng 
a  oovmant  against  assignment  without  the  written 
consent  of  the  lessor,  made  on  dissolution  of  the 
partnetsblp,  constitutes  a  breach  of  the  covenant. 
Tarley  t.  Coppard  (1878)  U  B.  7  a  P.  fiOS,  26  L.  T.  N. 
8. 888,  n  Week.  Bep.  9nL 

Under  a  lease  made  to  two  partners  as  Joint  ten- 
ants, with  a  covenant  against  asslgnmentor  under- 
letting witboutoonsent,  with  aprovlso  for  re-entry, 
an  agreement  being  made  upon  dissolution,  by  the 
partners,  that  the  oontlnqiDg  partner  shall  take 
suoh  property  with  the  otmstnit  of  the  lessor  the 
retiring  partner  giving  up  sole  possession,  the  les- 
sor's consent  not  being  obtained  and  no  ftsBignmen  t 
executed,  the  oonttnulng  partners  remaining  In 
possession  tbere  Is  no  brnch  of  the  oovenant  such 
as  will  Justify  a  re-entry.  Bristol  r.  WestcoU 
(1879)  L.  R.  12  Ch.  Dlv.  461. 

Upon  tbe  diasolutlon  of  a  partnersbtp,  a  partner 
leasing  bis  own  property  to  the  flrm  is  entitled  to 
ejectment  against  blsotber  partner,  and  to  recover 
possession  of  tbe  house  without  giving  notice  to 
quit.  Doe  V.  Bluck  (183»]  8  Car.  A  P.  464. 

Under  a  lease  made  by  a  partner  In  bis  own 
name  upon  conditions  giving  right  to  terminate 
same  upon  giving  certain  notice,  without  clauso 
of  re-entry,  under  which  poaseaalon  is  taken 
and  rent  paid,  tbe  receipts  being,  after  a  time,  given 
Id  tbe  firm  name;  notice  to  quit  being  given  In  the 
partner's  own  name,— the  latter  Is  entlUed  to  eject, 
meat  Doe  r.  Baker  0818)  8  J.  &  Uoore,  US,  • 
Taunt.  ML 

b.  To  give  note. 

To  enable  a  partner.  In  a  partnership  eztoUng 
for  the  cultivation  of  tand.  to  bind  hlscoparinen 
by  a  note,  an  express  anthorintion,  or  at  least  one 
clearly  Implied  from  the  course  of  the  business  of 
the  flrm.  Is  necessary,  and  In  the  absence  of  such 
express  or  implied  authority  it  la  tnoumbent  on  the 
payee  oC  the  note  to  prove  that  the  land  thereof 
inured  to  tbe  benefit  of  tbe  portaersblp.  and  was 
tbus  enloroeable  as  a  liability  against  the  partner- 
ship, rather  by  reason  of  the  circumstances  of  tbe 
case  than  by  force  of  the  note  Itself.  Benton  r. 
BobertS  (184B)  4  La.  Ann.  216. 

Where  In  answer  to  an  acUon  on  a  note,  it  waa 
alleged  that  the  note  was  signed  by  a  copartner 
In  trade  in  tlw  oopattnership  name,  and  was  giveo 
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for  Um  ooniMcntion  of  the  porohase  of  real  eetate 
to  which  the  partner  taftd  never  uwnted,  nod  bad 
mo  knowledge  of  the  oefrotlation  till  after  the  pnr- 
otaaw,  the  neitotlatlon  Mag  wholly  out  of  the  Itne 
of  the  partnerablp  busineet,  it  was  held,  both  part- 
ners having  aooepted  a  bond  relating  to  auoh  real 
estate,  tbac  In  order  to  avoM  anch  note  the  part- 
ner should  wholly  bave  abstained  from  doing  any 
act  whereby  he,  upon  tiie  oonslderatton  for  ttae 
note,  might  become  alienated  to  any  third  person; 
and  that  be  ahonld  have  offered  the  grantors  a  re- 
llnqulshmeot  of  any  possible  beoeflthe  might  have 
K  In  his  power  to  dtiiv*  from  It,  and  that  therefore 
he  was  bound  by  his  act,  ao  lU  as  related  to  tiie  lla- 
Ullty  on  the  not«  Dudlcr  UttMleM  (101ie>  81 
Ke.^ 

In Beaman t.  Whlto^  (ISU)  flOMe.  tit,  theman- 
agers  of  an  assoolatlon  or  oopartnereblp  wtm  held 
entitled  toglvenoteitoaecure  the purobose money 
of  premtoas  buogtat  Iff  them  for  the  use  of  the 
Arm. 

L  To  sua, 

Vo  action  at  law  will  Be  by  one  partner  against 
another,  upon  any  matter  oonnrcted  with  the  part- 
nership business,  until  the  partnership  affalts  hare 
been  woand  np^  Springer  r.  Oabell  (IMT)  10  Ho. 
MO,— where  the  partus  were  partnws  in  real  estate. 

An  action  cannot  be  melntalned  hy  one  partner 
against  hie  copartner  for  a  partial  division  of  the 
anets  of  the  firm.  Krusobke  v.  Stefan  (1898)  88 

Wis.  an. 

One  partner  eannot  sue  the  otbn  for  apeoific 
sums,  the  suit  must  be  brouirlit  for  tbe  settlement 
of  tbe  partnership  and  embrace  an  Inquiry  into 
the  aaseta  of  the  partnership,  its  liabilities  and 
proHts,  and  the  oredita  In  favor  of  each  partner, 
and  tbe  (Aarges  against  him;  and  on  these  elements 
the  balance  for  or  airalnst  the  partner  Is  asoertal  oed, 
and  If  either  partner  has  paid  mortgage  debts 
which  the  partneiehlp  aaaumed,  or  If  the  share  of 
the  profits  of  either  partner  has  been  thus  appUtid, 
there  Is  no  aubrogatlon  In  ftiror  of  elttaer  pimner 
to  the  mortgage  debt,  but  the  whole  rights  of  the 
partners  are  merged  In  the  balance  as  found  due 
00  tbe  settlement.  Beddkdc  v.  White  (UH)  48  La. 
Ann.  1U& 

But  where  n  partnership  Is  limited  to  a  single 

transaction,  and  la  not  a  general  one  In  tbe  pnr- 
chase  and  sale  of  real  estate,  afeumpsillles  between 
the  partners.  Measoo  v.  Kalne  (1869)  03  Pa.  836.  fol- 
lowing Brubaker  v.  Robinson  (1881)  a  Penr.  ft  W. 
VBi  HcFadden  v.  Brwin  (1886}  t  Whart.  9^  Flnlay 
V.  Stewart  (18671  56  Pa.  188. 

An  aoUon  lies  to  recover  moneys  alleged  to  bave 
been  loaned  but  claimed  to  bave  been  advanced 
under  a  parol  partneishtp  agreement  relating  to 
ido  sale  and  purchase  of  land,  the  lands  being  pur- 
chased by  the  defendant  and  tbe  title  taken  in  his 
name,  the  partnership  being  vcrbaL  Tompkins  v. 
Lee<1874j2Tliomp.  AC. 686. 

An  action  hya  husband  for  advances  made  by 
him  to  a  partnership,  which  existed  between  his 
wife  and  a  third  party,  asalnet  the  partner  of  the 
wife.  Is  subject  to  tbe  rule  that  one  partner  can- 
not sue  his  copartner  for  specific  sums.  Reddick 
V.  White,  supra,  whore  the  partnership  existed 
for  tbe  cultivation  of  the  plantation,  the  husband 
receiving  a  salary  from  the  partnership  as  man- 
ager. 

An  action.  seeklDg  to  vest  the  logal  title  to  prop- 
erly, purchased  by  a  partner  In  his  own  name.  In 
the  firm,  will  be  denied  to  partners  where  no  disso- 
lution Is  sought,  where  there  bus  been  entlr?  (rood 
faith,  and  no  breach  of  confidence,  tbe  same  being 
taken  for  partnerebip  purposes,  as  such  l»  awtels  of 
tbe  firm.   Knischke  v.  Stefan  (1808)  88  Wis.  BTA. 

In  Peaks  v.  Gravf>s  (1888)  26  Neb.  2S5.  the  plaintiffs 
alleged  that  they  were  copartner*  and  contracted 
with  thedefendaatfor  thepnrdhaiefrom  Umof  a 
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lumber  and  coal  yard.  Including  the  lands  npoik- 
whlob  the  yard  and  boalneas  were  located,  the  pur- 
chase money  being  furnished  by  them  Jotntly  ao<> 
for  the  purpcaes  of  a  partnership  about  to  be- 
formed,  the  deed  for  convenience  being  taken 
In  the  name  of  one  partner  with  tbe  vendor's- 
knowledge,  but  that  the  defendant  had  falsely  rep- 
resented the  quantity  of  land  ooveredby  tbepur- 
ctaose.  The  court  held  that  an  action  oould  be- 
maintained  by  them  JbloUy  as  oopartoeta,  under 
section  29  of  the  Nebrastai  Clvli  Oode. 

And  an  agreement  to  purchase  lands,  to  share 
equally  Is  the  payment  therefor,  to  the  equal  In- 
terests of  tbe  parttea  when  paid  tor.  tbedeed  belngr 
taken  In  the  name  of  one  for  the  benefit  of  tbo 
others,  the  land  belov  afterwards  sold  by  the  par- 
ties In  whose  name  the  conveyance  woa  taken, 
constitutes  tbe  enterprise  a  partnership  so  dut  the- 
plalntilis  will  be  entitled  to  reoovn-  as  againat  the- 
defendants  the  price  of  the  land  aoU.  gwa'iii  t- 
Oanoon  (1861)  7  Utah.  188. 

A  partner  Isentitlod  to  an  Injunction  to  reatraiik 
a  sale  of  portnereblp  lands  as  against  a  Judgment 
creditor  of  one  partner.  Barney  v.FiretNat.  Bank 
of  Jersey  City  iN.  J.)  May  15, 186L 

As  to  the  right  of  a  firm  to  an  injunction  agsloat 
a  purchaser  uf  real  estate  from  a  partner,  see 
McKee  r.  OrUBn  (1871 )  28  La.  Ann.  41T,  fiifro,  note  a» 
to  rights  cS  credltora,  purcbaoers  and  other  tblrA 
penons  In  partnership  real  estata^  hand,  iH  XionW 
ono. 

J.  0/  eontimrfna  partner, 

A  continuing  partner  to  whom  partneiafalp  reat 
estate  Is  sold  by  tbe  retiring  partner  under  wrlUen 
oootract  by  whlcb  he  is  to  assume  all  liabilities,  baa- 
power  to  mortgage  the  same  to  secure  a  firm  cred- 
itor even  though  the  legal  tille  may  remain  tn  the- 
partners,  the  continuing  partner  having  the  equity. 
Seaman  v.  HuEaker  (18TQ  21  Kan.  2U. 

Under  articles  providing  that  the  partnership, 
terminating  by  lapse  of  time,  might  be  continued 
by  an  express  and  tacit  consent  tor  ttae  purposcaor 
winding  op,  and  that  the  stipulations  and  resiric- 
Hons  of  the  original  articles  should  be  consldereA. 
aa  ooQtlDUlng,  the  powei  contained  in  tbe  original 
articles  to  bind  the  partners  by  deed  Is  neither  a 
stipulation  nor  a  reetrtctlon  which  will  uphold  a 
mortgage  on  the  partnership  real  estate,  exci-uted 
for  the  purpose  of  securing  a  partnership  liability, 
and  la  not  binding  upon  the  firm.  Kapler  v.  Catron 
(IS41)2Humpb.e34. 

A  continuing  partner  oao  maintain  an  action 
upon  an  Insurance  policy  the  company  bavlogr  no- 
tice of  the  assignment  of  the  same.  Golllns  v.  Char- 
iestown  Hut. F.  Ins.  Co.  (18S7>  10 Gray.  US- 

In  tbe  above  case  the  company  sought  to  relieve- 
itself  from  liability  upon  the  ground  of  breach  of 
wariaoty,  the  legal  title  being  vested  In  one  part- 
ner, the  appliuetlon  containing  tbe  qntsilnn.  ''Do- 
you  own  tb9  land  upon  whtcb  the  building  siaoite?" 
being  answered,  "Tea,"  and  signed  by  the  omu 
Ibid. 

And  see  Dupuy  v.  Leavwworth  (1861)  17  OoL  3B8.. 
supra,  bead  tl.  c. 

in.  Hbto  contwued  hy  poftfurshf jx 

Partnership  real  estal«  cannot  be  conveyed  anay 
or  alienated  by  one  of  ttae  partners  alone  without 
a  breach  or  trust  and  such  a  conveyance  will  be 
Invalid  against  ttae  other  partnw  unless  made  to- 
one  who  bad  no  actual  or  oonatrootlve  notice  of 
the  trust.  Dyer  Olark  (IMS)  S  Het.  SUB, «  Am. 
Dec.  897. 

Partners  own  real  estate  astenantsln  common, 
and  must  grant  or  demise  It  as  otber  teoHnts  ti> 
common.  Dillon  v.  Brown  (I868J  11  Gray.  179, 7t 
Am.  Dec.  mn. 

Brery  reason  wblcb  supports  the  transfer  of  rcat 
estate  by  an  individual  applytng'wlth  equal  force 
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to  land  faoM  br  a  partnentalp.  Brewer  v.  Cropp  | 
(Wmb.)  Not.  IT,  iBU. 

Ttae  o<infllderatk>D  of  partnersblp  real  estate  aa  I 
penonaJ  propertrfnrsome  purposes  la  an  equitable 
coiiTemoD  ooly,  and  tbe  requfreroeots  of  the  law 
relation  to  oonTeyances'of  land  must  be  observed 
In  dtopaalns  of  lu  Ibfd..  following  Darla  v.  Cbrla- 
Uan  iiemi  16Gratt.ll:  Piatt  t.  Oliver  |18«£)  8  McLean, 
ST:  Horean  v.  Snffamns  (18:6)  8  Bneed,  596, 88  Am. 
DecfiRS;  Hiller  v.  Proctor  <18TDl  20  Ohio  St.  442. 

Oicb  partner  Is  required  at  law  aad  In  equltr  to 
Join  In  everj'  conveyaDoe  at  real  estate.  Id  order  to 
pWB  tbe  entlretr  thereof  to  ttae  grantee,  and  tf  one 
rwtoer  onlr  execute  It,  whether  it  be  In  bis  own 
aum  or  tbat  of  tbe  firm,  the  deed  will  not  ordl- 
nanlf  oonvey  any  more  than  hte  own  abare  or  In* 
tereet  tberelo,  tbe  rule  belnv  fcnoded  upon  the 
nature  of  tbe  property  and  the  provlBtODS  ot  tbe 
oommon  law  applicable  thereto.  Davis  v,  Cfarls- 
tten.  mpra:  Bspy  t.  Comer  (I884>  76  Ala.  Wl.  To 
tbe  same  effect,  iMg  T.Wartnv  (1851)  2S  Ala.  825, 00 
Am.  Dec.  538, 17  Ala.  1«:  Blanchard  v.  Floyd  (1890) 
IB  Ala.  5S:  Calder  r.  Tbeir  Credttim  om]  47  Za. 
Ann.  340:  Richardson  t.  Pack  wood  nSSS)  1  Mart.  N. 
S.  266;  Sklllman  t.  Pumell  a832i  8  Ia.  Wt;  Baca  v. 
Kamreiisas>  10  Ia.  420.  £9  Am.  Dea 488:  Thomas  t. 
fioott  <IS42-  8  Boh.  Mk  Led  v.  Xtorvuwn  flBSOl  fi 
La.  Ann.  SSt;  WM  T.  Feteri  (184«>  1  La.  Ann.  484; 
Krak  V.  Fkiher  (1875)  58  Ho.  Dillon  v.  Brown 
<1K5S}  11  Gray.  179, 71  Am.  Dec  700;  Garliale  t.  Mut- 
hem  (INiSi  10  Ha  60;  Datartnit  Dubrhiir,  (ISMl 
20  Mo.  174:  Sumner  t.  Hampeon  (1888)  8  Ohio,  828. 
S!  Am.  f>ea  T2S;  Rfohardeon  ▼.  Wyatt  (1807)  2 
DfMiiaa.  Bq.  471;  Re  Godding  ft  Russell  (1881)  9 
Fed-  Hep.  848. 

If  a  partner  pnsnaeet  tbe  authority  to  stgn  the 
firm  name  to  a  deed,  and  thereby  to  oonvey  the  In- 
tprest  of  hto  copartner,  Um  Instrument  will  be  as 
effectually  executed  by  his  nignlnfr  his  own  name 
and  that  of  his  copartner,  as  If  he  Btgoed  the  part- 
netflUp  narae.  Arnold  v.  Sterenson  il608j  2  Ner. 
Si. 

An  onl  ocmtract  to  oonTey  real  estate  Is  not 

UodiDir.  Brewer  t.  Cropp  (Wash.)  Nov.  17. 1894; 
Nichols  T.  Oppermann  (1883)  ft  Wash.  918. 

Bvra  between  partnerv  tor  a  conveyance  of  tbe 
partnetablp  real  estate  from  one  to  the  other. 
Brewer  v.  Cropp.  mpra. 

Where  each  partner  executes  deeds  in  the  Brm 
name  without  autborlty  of  htocoparloere  to  pur- 
ebasers  of  the  lota,  the  purcbawrs  will  acquire  tbe 
title  ot  nil  partoeis.  Battr  v.  Adams  County 
GbmrnOeSl  U  Neb.  41. 

Hie  partner,  in  whom  tbe  legal  title  to  partner- 
ship real  estate  ts  vested,  must  couvey  to  a  pur- 
cbawr  to  make  his  title  complete.  Paton  v.  Baker 
(lf-fn)«f  Iowa.70L 

l'po.1  a  sale  of  such  real  estate.  In  vhfch  all  the 
partners  join  and  convey  their  title,  the  presump- 
tion Is  that  the  conslderaifon  went  for  ttae  Rrm's 
beneflc  Unooln  v.  White  a849i  8D  Me.  291. 

nutncrahlp  real  estate  )n  Uussiicbusettels  not 
subject  to  the  rules  ot  law  wnioh  (rovero  tbe  dis- 
p<  Fidoo  of  other  partnersbip  property  and  which 
authorize  one  partner  to  bind  the  others  by  the 
nseof  the  name  of  theflrm.  and  thereforeanrrant 
or  demise  of  real  eetate  owned  by  partners  must  be 
made  by  each  and  all  of  them.  DUIon  v.  Brown 
(1*58)  11  Gray.  179.  71  Am.  Dec.  700. 

A  warranty  deed  executed  bj-  three  partners  to 
theotfelves  and  one  other  partner,  operates  as  a 
graoC  of  one  quarter  to  the  fourth  party,  and  re- 
duc*^  (be  shares  of  tbe  others  to  a  quarter  each; 
sod  such  quarter  Is  an  alienation  and  dotcrmlnes  a 
tenancy  at  will,  and  therefore  the  tenant  at  will 
who  has  actual  notice  of  the  alienation  Is  liable  to 
an  action  to  recover  possessloo  without  three 
months*  notfee  to  quit.  MeFartand  v.  Chase  (1866) 
r  Gray.  462.  Howard  T.  Mcrrlam  (ISGOl  5  Oush.  688; 
Furlonit  V.  Leary  (USTJ  8  Gush.  40BL  foDowod. 
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IT.  PunAaat  by  partner  of  firm  properfa. 

Ttis  competent  foramemberof  the  Arm.  or  for 
one  tenant  In  commnn.  to  purchase  Ibe  reversion 
of  a  life  estate  held  by  the  partnershlpor  tbeother 
tenant^  in  common,  and  hold  tbe  same  as  bis  ovm 
property,  where  no  equity  In  favor  of  the  paitnar^ 
ship  or  otiier  tenants  In  oommon  exists.  Batobelor 
V.  Whltaker  <1S3S)  88  N.  C  860. 

In  Anderson  v.  Lemon  <18G3)  8  N.  ¥.286,  a  bona 
flde  purchase  by  a  partner  of  the  rereialon  of  tbe 
partnerstalp  In  a  lease  was  upheld,  the  purchase 
being  open  and  above  board. 

But  It  has  been  held  that  the  purchase  by  one 
partner  of  partnership  land,  sold  under  en  exeon- 
tlon  on  a  Judgment  against  partners,  works  no  ez> 
tlngutehtnent  of  thn  other  right  to  his  moiety. 
Farmer  v.  Samuel  (1888)  4  Litt.  (Ky.)  187. 

In  Wallace  v.  Wallace  '1880)  68  Mich.  828,  by  the 
provisions  of  the  copartnership  agreement  land 
was  conveyed  by  a  hushand  and  wife  to  tbe 
husband's  copartner  the  widow  fraudulently  de- 
stroying the  recorded  deed  after  her  husband's 
decease,  tbe  bill  being  brought  to  establish  the  title 
and  restore  the  deed,  and  the  court  held  that  In 
equity  he  was  entitled  to  the  relief  sought  and  that 
the  law  would  aid  hfm  in  obtaining  ptweesslon  of  bis 
property  at  tbe  proper  time,  and  under  proper 
proceedings  for  tbat  purpoM,  but  tbat  it  could  not 
restore  to  bim  the  lost-deed  or  order  the  defendant 
to  make  and  deliver  to  him  another  deed  in  Its 
stead,  such  beiog^  tbe  peculiar  province  of  the 
oourt  of  equity,  and  tbat  the  droult  eourt  rightly 
granted  the  niUet. 

V.  PiarOumafdeceoMdfiaiiner^iKteresL 
The  mere  purchase  of  the  interest  of  the  estate 
ot  a  deceased  partner  In  paitnerdilp  property 
does  not  create  a  new  partnership,   Hoonan  t. 
Nunan  (1888)  7fl  (tel.  44. 

Where  the  oourt  was  satisfied  tbat  the  remaining 
partners,  who  owned  two  thirds  of  the  real  estatek 
could  afford  to  give  fall  market  value  of  tbe  real 
estate  owned  by  tbe  deceased  partner  better  than 
any  other  purchaser,  and  such  partners  arc  will- 
ing to  give  tbe  full  value.  It  was  held  a  case  in 
which  the  interest  of  the  testator  should  be  eold  to 
them  by  hie  exeeator,  even  thongb  suoh  executor 
was  a  partner  In  tbe  oonosm.  the  transaction 
being  free  from  fraud  and  the  eonsldpnittan  ade- 
quate. Colgate  T.  Colgate  OSlSi  IB  H.  J.  Bq. 

TI.  Safe  hViNirl  Iter  <^  his  tntervst  to  ftli  eopartnariL 
A  transfer  by  one  partner  to  his  copartners  of 
his  Interest  in  the  copartnership  defeats  hie  bene- 
ficial Intorest  in  Immnvahle  property  held  by  Ibe 
partners  Jointly  on  account  of  tbe  firm,  and  a 
transfer  by  a  partner  to  a  third  person  has  the  Hke 
t>ff«ct.  Hay  New  Orleans* a B.  Co.  (WB) 44  U. 
Ann.  444. 

Where  a  partner  agreed  by  parol  to  dl!>pose  of 
bis  Individual  interest  In  partnership  real  estate  ro 
his  copartneis,  and  received  the  consideration  and 
was  releiised  from  liabilities  as  a  partner,  but  ex- 
ecuted no  conveyance  of  his  Interest  in  suoh  real 
fgtate.  the  court  decreed  a  release  to  be  executed 
alter  bis  decease.  Tan  Aken  v.  Qark  (UOl)  88 
Iowa.  886. 

Where,  from  fear  of  pressure  of  bis  Individual 

creditors,  a  partner  ran  veira  his  Interest  In  rnriner- 
ship  real  esiato  to  hfs  copartner,  for  the  pitr]><>Fo  of 
mving  the  partnersbip  real  estate  from  the  claims 
of  bis  creditors,  there  Is  no  fraud,  so  far  as  the 
partnership  crcdiiore  are  concerned,  as  the  same  Is 
In  unye>'(.-nt  liable  to  tbe  partnership  debn.  Jones 
V.  Smith  I1SS9)  SI  S.C.S2T. 

Wlierea  partner  withdraws  from  thep<trioerRhip 
and  rocelFes  a  frlven  sum,  he  relinqul-bea  t)la  inter- 
est In  the  real  estate,  and  has  no  subsequent  right 
t4>  demand  a  saltf  for  a  partltloik.  Baca  v.  Baiaoe 
1888)  10  La.  417,  W  Am.  Dee. 
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Uoder  artloleB  of  ooputDetahlp  glTlnf  a  rivht  of 
pge-emptton,  000  partner  glTtegr  ootioa  of  bis  in- 
tenthm  to  sell,  tbe  other  teoomltv  rheumatic,  not 
bavlog  exercised  tbe  option,  tbe  tiffbt  to  pre- 
emption iB  lost  as  afiralnst  a  subeeqaent  sale.  Bow* 
lands  V.  Btaos,  WiUlamB  v,  Rowlands  (USl)  80  Beav. 
lOB,  8  Jvr.  N.  &  88,  n  L.  J.  Ol  M.  10  Week.  Bev. 
lB8,8I..T.K.a.8>8L 

TIL  Xfeettif  eonv&uanee  bv  partiMr. 

An  loatrument  ander  seal,  executed  by  one  part- 
ner in  the  firm  name,  binds  blm  as  his  separate  act. 
lATton  T.  HasUngs  0887)  8  Harr.  (BeU  U7. 

No  sale  by  one  partner  can  affect  the  share  of  his 
ooportners.  Calder  t.  Tbelr  Creditors  0866)  47  La. 
Ann.  846;  Blohardson  t.  Feckwood  (IgO)  I  Hart. 
N.  8. 885;  SklllRiaD  r.  Pomell  (1888)  8  La.  408;  Baca 
V.  Bamos  (1886)  10  Ia.  420.28  Am.  Deo.  488!  Thomas 
T.  Scott  1I8IS)  8  Bob.  (Laj  tSt;  Lee  VM^nBon 
am  fi  La.  Aim.  SBt  WaM  v.  FMen  (18W  1  Lib 
Ann.  481 

And  a  eonvoimnoe  ezeooted  br  one  parteer, 
whether  In  his  own  name  or  In  that  ot  tbe  Urn,  does 
not  ordinarily  oonver  more  than  his  own  share, 
feck  y.  Fisher  (187&)  68  Uo.  682;  Prlntup  v.  Turner 
<1880}  86  Qa.  71;  Horeau  V.  eaffaraos  0808)  8  Sneed, 
88S,  8T  Am.  Deo.  m 

As  no  partoer  ean  mil  more  than  hk  indtTMual 
Int^eet  without  special  •nthort^.  Arnold  v. 
Btevenson  0886)  8  Nov.  S81:  Bced  Meagher  0880} 
SL.B.  A.  486, 14  00)0.836. 

And  If  such  deed  be  a  mortmre  tt  can  be  fore^ 
oloeedonlras  to  the  intereetot  tbe  party  maldnff 
tt,  Printup  r.  Turner,  supra. 

A  deed  made  by  one  partner  In  the  name  of  the 
Ann.  purporttnc  to  ooovej  away  tbe  property  of 
the  firm.  Is  nlkl  and  effectual  ai  a  oonveyanoe  ot 
tbe  real  estate  ot  the  partner,  -who  baa  affixed  bis 
own  name  to  the  deed  and  peraonaUr  acknowl- 
edged It  as  well  for  himself  as  for  tbe  firm.  Obav- 
ener  v.  Wood  (la88>  8  Or.  182. 

Whwre,  however,  the  legal  tttto  to  partnership 
kods  Is  Tested  In  one  partner,  Iria  bona  Me  grantee 
or  mortgagee  takes  his  title  free  from  the  equities 
of  the  other  partners,  or  of  partnership  oredltors, 
but  if  be  hi  8  notice  that  tbe  land  Is  partnerBbip  as- 
sets be  takes  subject  to  their  equities.  Tarbell 
West  08SI)  86  N.  T.  280.  following  Booban  v.  Bum* 
ner  0847}  2  Barb.  Ch.  106, 6  L.  ed.  089, 47  Am.  Doc. 
806;  Hoxffl  V.  Carr  0632}  1  Bumn.  188;  Hlsoock  v. 
Phelps  (1872) «  N.  Y.  97;  GaTsnder  v.  Bulteel  (1S73) 
L.  a  0  Ch.  App.  78, 48  L.  J.  Gb.  870, 28  U  T.  N.  8.  no, 
88  Week.  Bep.  177. 

And  a  vendee  knowing  that  tbe  property  was 
that  of  the  partnership.  Is  deemed  to  hare  notice  of 
the  trust,  and  la  held  to  have  purchased  only  what 
bis  vendor  mlgbt  equitably  convey,  that  la,  tbe 
legal  estate  of  his  vendor  in  a  share  of  the  property 
subject  In  equity  to  the  state  of  the  partnership  ao- 
oounta.  Robs  v.  Henderson  il877)  77  N.  a  I7a 

He  takes  such  title  at  his  peril  and  on  the  respon- 
sibility of  all  persons  with  whom  be  deals.  Dyer  r. 
Clark  0848)  6  Met  668, 89  Am.  Dec.  607. 

That  the  execution  of  a  deed  by  one  partner  In 
whom  the  legal  title  to  the  land  ts  vested,  with  the 
consent  of  the  other,  makes  It  their  deed,  and  al- 
though there  be  only  one  seal,  yet  to  point  ot  law 
It  Is  tbe  seel  of  each  partner.  Darst  t.  Both  0684) 
4  Wash,  a  C.  471. 

And  It  Is  enforceable  In  equity  If  ratified  or  oon- 
aented  to  by  the  other  partner*,  even  by  part^ 
Baldwin  v.  Btcbardmn  (IfTO)  83  Tex.  16. 

A  prior  authority  or  a  subsequent  ratlfloatlon, 
either  express  or  Implied,  verbal  or  written,  being 
■nffldent  to  eBtabUeh  a  oonveyanoe  of  land  one 
partner  as  tbe  deed  ot  the  firm  and  binding  upon  tt 
as  such.  Herbert  t.  Hanrbdc  (UMB)  U  Ala.  6B1,— 
where  the  deed  was  signed  hj  the  one  partner  lo 
the  name  of  each. 

Bo  If  tbe  deed  be  executed  br  one  partner  in  the 
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firm  name  In  the  preaenoa  of  bis  oopartnera  and 
with  tbelr  consent,  It  wOl  operate  as  a  oonveyanea 
of  the  land.  Ventnson  v.  Haoaner  (1888)  68  Aik. 
179;  Peine  v.  Web«  086P)  47  III.  41;  Pike  v.  Baoon 
(lU2i  21  Me.  280;  88  Am.  Dec.  260;  Wilson  v.  Hunter 
0882)  14  Wis.  888;  Anlth  v.  San  08tt)  8  N.  T.  151; 
Haynei  v.  Beaohiest  CMS)  18  Iowa,  4%  Qibaon  v. 
Warden  0871} 81  U.S.  14  Wall. 844. 20 L  ed.T87;  Hol> 
brook  V.  Chamberiln  0874)  116  Mats.  18^  IT  An. 
Rep.  146;  Sigoumey  v.  Muno  08281  T  Conn.  Us 
Edgar  V.  Dminally  (ISll)  8  Munf.  887. 

riiit  tlMfsntthnt  »in  nihrr  partnrmnrallj  aifint 
doea  not  devegt  their  legal  title,  aa  the  aothtnl^  to 
convey  lands  tor  another,  even  If  the  deed  purport 
to  oonvey  the  title  of  the  other  partnen  by  name, 
most  be  in  writing  under  seottoa  8181  of  tbe  Ala- 
bama Code  of  1878,  Branson  r.  Hotgan  (1884i  IV 
Ala.  808. 

Where  a  partner,  by  virtue  of  the  partDorsfalp  r*- 
laUons,  has  tbe  power  to  oonvey  or  mortgage  the 
real  estate  of  the  partnership,  tbe  manner  In  whleh 
be  dgns  the  deed,  no  long  as  it  k  exeouted  for  and 
on  behalf  ot  tbe  flrm.  is  a  matter  of  Uttle  or  no 
oonsequonoa.  Arnold  v.  Stevenson  0886)  2  Nov.  284. 

A  dOBd  executed  by  a  partner  in  tbe  flrm  name  la 
tfeotoal  to  convey  all  hla  fntereat  Batty  v. 
Adana  Ooanty  Oomrs.  08841 U  Neb.  4:^  Oleinent  t. 
Brush  0808)  8  Johns.  Ois.  I8O1  MoBride  Hagan 
08(8)  1  Wend.  8S6:  Nunnely  v.  Doherty  1 1880)  1  Yerg. 
86:  Waugh  v.  Carriger,  Id.  81;  Morris  v.  Jonea  0848) 
4  Harr.  ItM.)  428;  Jaokson  v.  Btaoford  (1866)  18  Oa. 
U;  Galdw6)l  v.  Farmer  0878)  S8  AbL  806. 

And  estops  him  from  afterwards  disputing  its  va* 
Udlty.  BUlott  V.  Dyoke  0884)  78  Ala.  16a 

But  if  a  partner  with  the  oonourrence  of  his  oc^ 
partner  conveys  the  effects  of  the  flrm  to  aeonre 
bis  Individual  debts,  the  property  passes  and  It  Is 
binding  upon  tbe  flrm  creditors,  for  tbe  reason 
that  they  have  no  lien  on  tbe  flrm  eftects,  and  can 
only  work  out  an  equity  to  subject  the  flrm  effects 
to  tbe  payment  of  t  he  flrm  debts  under  and  ttarougb 
the  partners.  Potts  r.  Blaokwell  08Gn  66  N.  a448; 
dement  v-  Voster  0844)  88  N.  a  218. 

A  oonveyanoe  by  a  partner  after  the  diaaolutlon 
of  the  flrm  by  death,  is  tbe  name  of  the  firm,  of 
lands  constituting  a  portion  of  the  pertnerahlp  aa- 
eeti  to  payment  of  a  debt,  for  which  neither  the 
flrm  nor  Its  aseeta  are  liable,  will  oonv^  nothing 
bntthelDdividuai  interest  of  the  partner  so  con- 
veying, and  the  purohaaer  will  take  such  interest 
subject  to  the  payment  of  the  debts.  First  Nat^ 
Bank  of  Galnesvllte  v.  Cody  (Ga.)  Jan.  !7, 1884. 

A  sale  by  an  executor  of  a  deceased  partner  under 
a  power  given  by  will  of  "all  the  right,  title,  and  lo* 
terest  which  the  testator  bad  at  tbe  time  of  bis  de- 
cease" passes  the  legal  title  to  one  half  the  lanil, 
and  en  equitable  title  to  the  additional  toterest  beJd 
by  the  deceased  In  the  partnership  proper^.  Put- 
nam V.  Dobbins  O8661 88  III.  804. 

The  olroumstanoe  of  undertaking  to  oonvey  the 
title  of  bis  oopartoers  and  describing  the  gtantora 
as  well  in  the  body  of  the  deed  as  In  the  signature 
as.  "I  deed  Haines  A  Bro."  does  not  change  the  faot 
that  the  partner  signed,  sealed,  and  acknowledged 
thedeedforhtmeelf,nor  does  it  alter  the  manifest 
intention  of  tbe  party  to  oonvey  bis  own  Interest, 
Cbavener  v.  Wood  08B6)  2  Or.  188. 

Where,  upon  the  formotionof  apartoersblp,  one 
partner  conveys  to  tbe  other  an  equal  portion  ot 
real  estate  for  valuable  aonsideratlon,  the  whole 
property  being  afterwards  In  the  posKslon  and  oc- 
cupation of  tbe  flrm  for  partnership  purpoeea,  the 
flrm  improving  the  same  and  placing  tbe  rent  to 
partnership  account,  a  conveyance  made  by  one 
partner  of  bis  abare  to  such  property  upon  Um 
flrm%  Insolvency  without  bis  other  partner^ 
knowledge  or  consent,  to  a  creditor  of  tbe  flrm.  in 
valid  as  against  the  assignee  of  the  firm  and  vestsk 
good  title  to  iuch  creditor.  Tan  Brunt  T*  Appl^ 
gate  0871)  44  N.Y.81L 
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▼m.  lAabQitv  of  Oie  jkm  for  partntfB  acta. 

A  tiB  MoepcinK  Uie  beneflls  terlred  from  Its 
Ittrtoer^  acts  Is  bonnd  br  «  oontnot  relating 
tbeteto.  Kramer  v.I>liismore(lS98)WFa.m. 

Where  the  ostendbto  partner  Is  alone  koown  In 
the  tr«n«actlon,  all  persons  sbarlng  Id  tbe  proflla 
are  held  reeponatble  as  partoen  to  third  penons. 
and  It  to  therefore  Immaterial  whether  a  mortgagee 
does  or  does  not  know,  at  tlte  (ime  he  takes  the 
mortsa^  of  partnership  property,  of  the  ezlstenoe 
of  the  partnership;  all  tbe  partners  beloff  liable  for 
the  debt  created  In  that  enterprfseb  WllUanis  T. 
aimesOSnDSBHow.  Pr.4SB: 

Where  the  person  in  whose  name  the  title  Is  taken 
dveaabond  In  his  individual  name,  the  name  of 
tbe  other  party  not  appearing,  there  being  no  In- 
dloatlon  that  It  la  executed  on  behalf  of  or  for  his 
benefit,  he  cannot  be  made  liable  thereon.  Wil> 
Uama  r.  QilUM  (ISW  ff  N.  T.  UT.  renralng  (1878)  18 
Hun,  422. 

A  retiring  partner  will  be  dlsoharged  from  ItaUl- 
ttj  upon  a  note  given  br  the  firm  by  Che  fact  of  the 
mortnairees  glTlDg  the  eontlnolng  partner  who  as- 
sumed all  the  llaUUtles  of  the  flnn  upon  Its  dlno- 
luU0D,a  dJsoharge  of  the  mortgage  debt  without 
reoelvlnff  payment,  for  the  reason  that  be  cannot 
reconver  the  property  to  him.  Allison  T.  McDon- 
ald il8Bn  28  Clan.  Sup.  Gt.  Rep.  SSB. 

A  tMrd  partn«  joining  in  the  execution  of  the 
bond  and  mortirage,  and  suffering  them  to  be  de- 
posited and  remain  In  the  hands  of  a  mortvagee,  is 
bound  by  his  oopartoer'B  transfer  of  the  policy  of 
msuranoe.  Itay  v.  Perkins  (1816)  28andf.  Oh.  868^  7 

L.ed.aak 

A  oopaitnerehlp  firm  will  be  bound  by  an  ar- 
rangement entered  Into  by  one  of  tta  partners  with 
one  or  its  debtors,  whereby  proceedings  to  open  ■ 
Judgment  agalnstsuch  debtor  were  to  bedlsoon- 
tfnnedand  the  real  estate  seised  under  execution, 
bought  In  at  the  sale,  was  to  he  oonveyedto  tbe 
debtor!s  wife  upon  tender  of  the  purchase  money 
within  two  yeaxa.  Kramer  r.Dlnsmora  0888)  168 
Pa.2H. 

A  partoersUp  firm  oontraoting  with  another 
party  to  advanoe  money  for  land  speculation,  the 
proflta  to  be  divided  among  them  In  specified  pro- 
portions, tbe  partnership  firm  not  to  be  liable  or 
leiQionstble  for  any  losses  twyond  tbe  capital  ooa- 
trlbuted  by  them,  the  association  being  denomlnat-. 
ed  as  a  copartnership  for  two  years,  wQI  be  llshls 
for  services  rendered  by  a  book-keeper  In  conduct- 
ing the  buslaeaB  of  suoh  Joint  awM^tkm.  Benners 
r.  Harrison  (IflU)  19  Barb.  68. 

In  a  case  of  reel  estate  sold  at  auction  and  pnr- 
(diBsed  by  a  panner  in  fate  own  name  the  partner 
In  |«rt  payment  maUngand  executing  his  Indivld- 
nal  note  and  bond  and  mortgage,  suoh  deeds  and 
mortgages  belug  duly  recorded,  and  entered  on 
the  firm  books  as  real  estate  bought  on  aooonnt  of 
tbe  firm,  declarations  of  trust  executed  by  snch 
purchaser  but  never  recorded  dectering  the  pur- 
chase money  paid  to  be  partnership  stock  and  that 
(be  land  was  held  by  him  in  trust  as  partnership 
property,  the  owner  cannot  be  made  liable  upon 
sooh  bond  or  ntortgage,  the  only  remedy  being 
upon  the  Individual  bond  f-nd  mortgage  of  tbe 
partner,  the  debt  due  being  hu  Individual  and  not 
a  partnemhtp  debt,  any  profit  made  on  a  sale  be- 
l<»iglnKtothe|«rtiieE8hipcrediton.  North  Pwin- 
■ylvania  Coal  Go's  App.  0888)  48  Ph.  181, 8i  Am. 
Deo.i87. 

IX.  Trt4queMtionaf  raHJUaOon, 

One  partner  Is  presumed  to  consent  to  all  tbe 
acta  of  hie  copartners,  within  the  scope  of  the  bus- 
toem  of  the  firm.  Faton  v.  Baker  assS)  88  Iowa, 
TM;  Board  man  v.  Adams  (IfSt)  6  Iowa,  82<. 

The  principle  of  equity  that  If  a  man,  haTlng  a 
title  to  an  estate  wUoh  Is  oOtted  tor  aale,  know- 
SB  L.  aA. 


fngly  allows  another  to  sell  It  to  a  purchaser  who 
supposes  the  title  to  be  good,  without  at  tbe  time 
anerttaig  bis  title,  shall  be  bound  by  the  sale  and 
neither  be  nor  his  privies  shall  bo  allowed  to  dis- 
pute Its  validity,  has  been  applied  to  a  case  of  ez> 
change  by  one  partner  of  partnership  real  estate 
In  his  own  name,  where  the  proceeds  of  the  lot  re- 
ceived by  him  In  exchange  became  part  of  the  part- 
nership funds.  Koran  v.  Palmer  (iBBA)  IB  Mich. 
807.  To  the  same  effect,  Wendell  v.Van  Rensselaer 
0815)  1  Johns.  Oh.  811. 1  L.  ed.  166;  Storrs  v.  Barker 
(182S)  «  JobDS.  Gb.  laB,  8  L.  ed.  88,  10  Am.  Dec.  810; 
Tilton  Nelson  0857)  87  Barb.  605;  Ooobran  v.  Har. 
row  08N}  88  IlL 816;  Bryan  v.  Bamltei OWH  oOaL 
MU  88  Am.  Dec  810;  Gleotte  Sasoler  * 
Mich. 888.  ...  ;     '.  '      \  '  ' 

Where  a  deed  Insx^nft^on  ^fa4f  of  a  firm  by 
one  partnei,  .the.  other  _paitct>r  will  be  bound.  If 
thcrfltx  ^flatjt  preTioua*parolantfaorltyoraaul> 
aegaqnt  paEto*!  adoption  of  the  act,  and  snob  ratlfl* 
o^lou  laay  be  Inferred  from  tbe  presence  of  the 
other  partner  at  the  exeoutlon  and  delivery,  or 
from  his  action  under  it.  or  taUng  the  benefltsof  It 
with  knowledge.  HcOahan  v.  National  Baok  of 
Kondout  (1895)  160  IT.  S.218.89L.ed.l01:  Oady  v. 
Shepherd  083U 11  Pick.  106,  Se  Am.  Deo.  379;  Peine 

Weber  (1806*  IT  HI.  H;  Froet  v.  Wolf  (1880)  77  Tex. 
466:  Schmerta  v.  Shreeve  0870)  68  Fa.  iB7, 1  Am.  Hep. 
439;  Wilson  r.  Hunter  08B2)  11  Wis.  088, 80  Am.  Dee. 
79fi;  Rumery  v.  McCulloch  0S8»  61  Wis.  666;  Pike  t. 
Bacon  0818)  81  He.  880i  88  Am.  Deo.  208;  Russell  t. 
Annabled871>108  ICass.n;UAm.Bep.8nft;aanter 
V.  WllUams  0807)  «0  Ala.  661;  SnlUvan  Smith 
0681)  16  Neb.  176. 46  Am.  Bep.  861;  Haynes  v.  Seaoh- 
resl  (1888)  18  Iowa,  166:  Grady  v.  Boblnson  0860)  88 
Ala.  861^  Skinner  v.  Dayton  (im>  19  Johns.  618, 10 
Am.  DeOL  886;  Anderson  v.  Tompkins  (1880)  1 
Brock.  482:  Gram  v.  Seton  0828)  1  Hall,  262;  Bond  T. 
Aitkin  0818)  6  Watts  ft  &  106, 10  Am.  Deo.  66a 

An  absent  partner  may  be  bonnd  by  a  deed  ex^ 
ooted  OD  behalf  of  the  firm  by  bis  copartner,  pro> 
vided  there  be  either  a  previous  parol  authority,  or 
a  subsequent  parol  adoption  of  the  act.  Smith  v. 
Kerr  0818)  8  N.  T.  lU;  Batty  t.  Adams  County 
Comra.  0881)  18  Neb,  44. 

The  receipt  of  part  of  the  price  of  real  estate  be- 
longing  to  aoopartnershlp,  which  has  been  sold  by 
one  of  the  partners,  is  a  ratification  of  the  mlh. 
Thomas  v.  Soott  0818)  8  Bob.  (Ia.)  286;  Weld  T. 
Peters  11818)  1  Ja.  Ann.  481 

Bo  tbe  fact  of  the  remaining  partners  reaping  tbe 
beoeflt  of  the  consideration  without  objection  to 
thesalewUlbeconsiaendaBrattfyloglt.  Weldv. 
Peters,  supra. 

Tbe  acceptance  of  notes  taken  by  a  partner  In 
payment  oit  partnecsblp  real  estate  sold  him, 
which  are  held  tbe  firm  tor  some  time  as  part  (tf 
tbe  aeeets.  will  be  beld  an  afllrmanoe  of  a  contract 
for  commission  entered  Into  by  a  partner  upon  tlia 
sale  of  such  real  eatatb  OoppT.IiOngBtreet<Oolaj 
Deo.  10, 1804. 

An  Infant  partner  wID  be  bound  by  a  mortgafa 
made  on  tbe  partnership  real  estate  by  his  coparU 
'  ner,  where  he  has  acted  in  suoh  a  manner,  after  at* 
tainlttg  bis  majority,  as  to  confirm  the  partnership 
oontraol;  utd  if  the  funds  so  advanced  have  beeo 
used  In  the  haalDeai,  ha  cumot  aasertthe  want  of 
authority  in  Us  partner  to  execute  anoh  a  inort> 
gage.  Salinas  T.BenneU  0880)88  8.  a  266. 

The  exeoutlon  of  a  contract  for  the  sale  of  real 
estate  owned  by  apartnership  firm  by  one  partner, 
fn  the  linn  name,  In  tbe  preienoe  of  and  with  th* 
approbation  and  consent  of  the  other  pwtner.  Is  a 
sufBdeot  memorandum  in  writing  to  satMy  the 
statute  of  frauds.  HoWhorter  T.  HoMahan  (IHB 
Clarke,  Gb.  400, 7  L.  ed.  161. 

nie  subsequent  ratification  relates  back  to  the 
original  transaction.  lAwrenoe  v.  Aylor  0818)  I 
HIU,  107;  Onnter  r.  WUUams  0887)  ID  Ala.  861t  Hes^ 
bert  V.  Baaitok  a8W  18  Ahk  Wt 
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Buttbe  rattllctitlon  of  suchde^d  mutit  be  clrar 
■od  expren.  or  Implied  from  clrcumstancea  eqimll  \ 
tSfMi  and  undisputed.  Hayneav.  Beacbreet 
U  towa.  455. 

Buob  parol  ratlfloatton  may  be  proved  by  verbal 
evidence.  Gunter  v.  WUIlnnu.  iupra,  toliowlDfr 
Herbert  t.  Haorlok,  mpni. 

Bo.  where  tbere  is  ao  exprea  authorttr  from 
each  partner  eooferred  upon  the  preeldent  and 
ieoretary  of  a  JotDt-atook  oorpotatloo,  to  ezeouto 
deeds  in  the  name  of  the  oopartoerghtp.  Batty  r. 
Adama  Ooanlgr  Oomra.  (18H)  U  Nab.  4L 

;  ;        f'artiwi'tfif/ht  to  rHmtnanemmL, 

'I&jtnetyhfp  rttal  vlate^ls  eubjeotto  the  payment 
Of  the  gHrt'oeiJlilp  d^its^apd  Tbc'c  '^'^  partner 
advanoea  mon6rUi{bal|^4i,  wict\  ^r«acee  must 
be  paid  out  the  Arm's  propert^.'wh^ther'/eal.oi 
IwtsonaL  Divine  v.Ultchum  lUiir  V  K  ^iC 
41  Am.  Deo.  tOx  Jonee  v.  PBrsoas  (1800  2n  ti^. 
Bryant  v.  Hunter  OSt/ii  6  Bush,  nt;  GalbralttaVi' 
Gedtre  (3S66)  18  B.  Mon.  «8L 

The  share  of  each  partner  Indebted  to  either  or 
both  of  hkb  oopartoere  la  liable  to  the  other  partner 
or  partners  to  whom  the  debt  la  due.  Parker  r. 
Parker  (1678)  06  Barb.  206l 

Butone  partner  oannot  sue  Uie  other  for  reim- 
bursement. Ueddlok  V.  White  (18M)  «  La.  Ann. 
1188. 

A  partner  who  has  paid  a  portion  of  a  purchase- 
money  note  iriven  with  respeet  to  real  estate  is  en- 
titled to  reoovertbe  same  from  hlB  copartner,  tbeic 
being  no  evidence  of  a  oopartnenhip  exlstlop 
with  respect  to  such  lands,  except  the  faot  of  their 
eutiluK  and  manufactunnjt  a  portion  of  the  {im- 
IMT.  soule  T.  VMat  (UBDn  ue.1111. 

XL  JBVruttoUe  Ken  of  portnen. 

Bach  partner  Is  liable  for  all  the  debts  of  tL« 
Arm,aDd  Is  properly  therefore  entitled  to  an  equita- 
ble Uen  on  all  Its  property,  whether  real  or  per- 
sonal, for  Indemnity  and  re-lmbureement,  and  for 
this  purpose,  while  the  eye  of  a  court  of  law  can 
see  only  the  legal  title  of  real  estate,  yet  a  court  of 
•qni^  will  treat  it  as  personalty  and  firm  assets  aB 
to  the  payment  of  tbe  firm  debts,  and  the  adjust- 
ment of  ibe  partnership  rights.  Flanagan  v.  Shuck 
<lSSIi)  S2  Ky.  817. 

Hta  lien  extends  not  only  to  the  amount  of  his 
tnterest,  but  for  mooeys  advanced  beyond  his  con- 
tribution to  capital  to  tbe  uses  of  the  partnership. 
Whitney  v.  Gotten  (1876)  S8  Hiss.  880;  Dyerr.  dark 
(1843)  &  Met.  SOS,  8B  Am.  Dec  107:  Hodgea  v.  Hol- 
Sian  (18331 1  Dana,  ML 

Or  ratber  an  Interest  In  It  proportiODed  to  his 
■bare  in  thepartnership  fund.  Delonny  ▼.  Hutcbe- 
aon  (1823)  2  Band.  (Va.)  188. 

And  is  valid  as  between  the  partners  themselves, 
and  also  ae  against  creditors  or  pundiasers  wltb 
notice.  WUllams  V.  Love  QSBBi  t  Head,  80, 78  Am. 
Deo.  VOi  Taylor  T.  numer  OBSt)  (lU.)  S  West  Bep. 

tia 

And  against  a  vendee  under  an  execution  sale  as 
against  one  partner  or  the  title  oast  by  law  upon 
the  legal  represeotativea  of  tbedeoeased  partner. 
Baloey  V.  Nance a870}UDLS7. 

It  secures  not  only  his  appropriation  butatooany 
flnal  balance  in  his  own  favor.  Pearson  v.  Keedy 
0846)8  a  Hon.  US,  48  Am.  Dea  UO. 

And  there  is  nothing  in  tbe  statute  of  frauds 
which  can  tneventone  partner  from  giving  to  an- 
other partner,  by  verbal  oontraot,a  lien  upon  bis 
tnterest  in  the  real  estate  of  tbe  Orm.  to  secure 
moneys  advanced  for  tbe  payment  of  his  propor- 
tion of  tbe  firm's  debts.  Tarlor  v.  Tarmer  (leStt) 
aiUSWest  Rep.  710. 

To  the  same  effect  are  (be  following  oases:  Hat- 
kwk  V.  Uatlock  (UH)  5  iod.  403;  Black  v.  Bush  (18401 

38  L.  R  A. 


:  D.  Hon.  210;  Allen  v.  Wells  (t8a»  n  Pick.  4A0.  m 
Am.  Dec.  757:  Buttum  v.Reaver  (1844U0N.  H.  ISO; 
Wright  V.  Wrtgbt  (IHTV) »  How.  Pr.  1^6;  Itaneom  v. 
Van  Deventer  (1863)  41  Barb.  807;  Bcott  v.  Guernsey 
<  1871)  48  N.  Y.  124, 61)  Barb.  180;  Hannan  v.  Oebom 
'  1884)  i  Paige,  848,8  L.  ed.  483;  Belts  v.  Let<Aer  (IBBUl 
1  B.Dak.  182;  Boyoe  v.  Coster  cUtKb  48trobb.aa.ac 
Ooyers  v.  Kllott  USU)  7  Humph.  804. 

It  has  been  held  to  be  a  spedBc  lien  on  tbe  part- 
nership property,  not  only  for  the  debts  and  lia- 
bilities due  to  third  pmsona,  but  atoo  for  his  own 
share  Of  the  capital  stoOk  and  fonda,  and  for  all 
money  advanced  by  Urn  for  tbe  uses  of  tbe  con- 
cern. Duryea  v.  Burt  (1885}  28  Or).  800;  Dilwortb  v. 
Haydeld  (1858)  as  Uiss.  40;  Ives  v.  Miller  (1BG6)  18 
Rub.  nO;  Buoban  v.  Sumnw  (18I7}S  Barb.  Ol  UB. 
■>  L.  ed.  0881  <;  Am.  Deei  Ml. 

As  against  hie  copartners  and  the  individual  cred- 
itors of  each.  Bvans  v.  Hawiey  (UR)  H  Iowa,  88: 
,  Pierce  v.  Wilson  (1666}  8  Iowa.  20. 

Tbe  whole  partnezablp  estate  being  oonaidered  as 
set  apart  and  bald,  not  onlytopay  the  debts  of  the 
psrtDeisblp,  but  aaseoiirltr  to  eaob  partner  for  tiie 
ultimate  balance  due  to  Urn  for  hlsown  sbare  of 
the  partnership  debta,  Wright  v.  Wright  (IKV)  9 
How.  Pr.  188. 

OCwhlob  a  partner  cannot  by  partfttooDroeeed. 
1  ngs  deprive  bis  oopattner.  Hobnesr.  HcOeeflffiVi 
27  Ho.  507. 

Desoeading  to  his  personal  represeotatlvea.  Wil- 
liams V.  Love  (1868)  8  Head,  80,  fS  Am.  Dec  m. 

Bvea  though  the  legal  title  may,  by  the  death  of 
(be  party  holding  It.  be  oast  by  dissent  on  his  heii»- 
at-law.  Hurrell  v.  Handelbaum  ilSBB)  85Tenn.  22. 

And  vest  tu  the  widow  and  helrs-at-iaw.  Dyer 
\:  Clark  aU3l  6  Het  688,  SB  Am.  Dec  8BT;  Howard 
V.  Priest  (1848)  6  Ifet 

And  altboogb  there  Is  an  agrement  by  which  tbe 
property  Is  to  be  conveyed  to  creditors  of  tbe  firm, 
whicb  agreement  fails,  tbe  property  still  remaining 
partnership  property  subject  to  partnership  liablli- 
tlea.  Lane  v.  Jones  (18^i  8  Lea.  627. 

Tbe  basis  of  such  lien  being  an  lm|dled  trust  ur 
pledge.  Wrigbt  v.  Wrlgbt  (187l»  60  How.  Pr.  188. 

And  is  for  tbe  benefit  of  the  partners  alone,  wltb 
the  exception  of  such  otber  persons  as  may  be 
equitably  entitled  to  be  subrogated  to  the  nghtsof 
one  partner  as  against  tba  other.  WOhlto  v.  Bool- 
ware  (1889}  86  Ky.  188. 

'  Such  lien  being  superior  to  that  of  a  creditor  of 
an  individual  member  of  tbe  firm,  even  though 
such  partnership  may  bat-e  been  diasolvedfor  Ave 
years,  and  the  property  may  have  stood  In  the  In- 
dividual name  of  a  member.  Lane  v.  Jones,  mpra. 

Tetltis  only  enforoeable  Inequity  and  not  recog- 
nized In  law,  being  simply  an  equitable  right  to 
have  the  property  applied  in  payment  of  tbe  part- 
nersblp  debts.  Coles  v.  Coles  (1818}  15  Johns.  ISI,  8 
Am.  Deo.  2S1:  Greene  v.  Graham  (1831)  B  Oblo,  284; 
Ross  V.  HeiDtzen  (18i)8)  88  OaL  814;  Blake  v.  Nutter 
(1841)  IS  He.  10;  Peek  v.  Fisher  (ISSli  7  Cush.  887; 
Bucbaa  v.  Sumner  (1847)  2  Barb.  Ch.  ISB.  5  L.  ed. 
6U,  47  Am.  Deo.  805;  Long  t.  Waring  (1854)  2S  Ala. 
648,  eo  Am.  Deo.  63^  Lowe  v.  Alexander  (18S0)  16 
GaL  SS6;  Dupuy  v.  Leavenworth  (1861)  17  Cat  US: 
Stokes  V.  Stevens  (1870)  40  OaL  aOL 

Soeaota  member  of  a  mining  psrtnerablp  has  n 
lien  upon  tbe  partnership  property  for  the  debts 
due  tbe  creditora  of  the  oonoem.  and  for  money 
advanced  by  him  for  Its  use,  whloh  be  may  enforor 
In  equity,  even  if  there  has  been  no  agreement 
among  the  partners  that  such  Ilea  exists.  Duryea 
V.  Burt  08051  28  Cal.  600;  Divine  v.  Hltohum  (1B44>  4 
a  Hon.  488,  41  Am.  Dea  SU;  winalow  v,  ChlBelle 
11824)  Harp.  Bq.  Wi  OariMe  T.  Xnlbent  OBBK  U  Mo. 
57. 

In  Taylor  v.Farmer  (1886)  (IIL)  0  Weet.Bep.  710.  tbe 
legal  title  to  tbe  firm's  real  estate  was  In  tbe  mem- 
ber of  the  firm  who  had  assumed  and  paid  partner- 
ship Itobtlltiea,  and  It  was  held  that  be  bad  a  vaUd 
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4lan  atwa  goch  ettate  tfaerefor,  and  tbat  the  case 
WW  not  within  the  statute  of  frauds. 

The  equity  uyalnat  each  other  ezMa  for  rbe  pur- 
poee  of  producing  equality  among  tbemselres.  and 
fastens  Itaelf  b  nd  ts  a  lien  upon  Uielr  respective  lo- 
taests  In  the  land,  bought  and  beld  in  common,  of 
wbich  neltber  oan  be  deprived  bj  tbeotber,  or  by  a 
creditor  of  suob  otber  or  a  purobaser  from  bfm 
witb  notice.  Pearl  v.  Pearl  aST2)  1  Tenn.  Ch.  200; 
Sweat  V.  Benson  (1847t  ft  Hampb.  U;  Gee  v.  Gee 
<ia»)  2  8ne«d.  SOS;  Williams  v.  Love  ilS.'iB)  t  Head, 
m,  73  Am.  Dec  191;  Withers  t.  Fembprtou  {1800}  8 
•Coldw.  8S. 

But  the  partners  are  sot  entitled  to  a  Iten  upon 
tbe  partnenhlp  real  estate  antll  the  debtsare paid. 
ThraU  v.  t>am|rtOD  (1817;  U  Nat.  Bankr.  Reg.  2U,  9 
Bbo.  218. 

A  partner  baTing  flrm^  mooer  for  the  purctaam 
-of  anotber*8  Intermt  In  the  ftnn,  has  no  equity 
l>iior  to  that  of  the  partnership  oreditora.  Ames 
Ames  (1888)  81  Fad.  ftev.  80. 

So  a  croflB-bill  alleging  payment  of  the  purobase 
money  by  the  individual  means  of  one  ^rtner, 
merelT  presentatbeoaseof  a  purchaser  uMng  the 
-means  of  anotber  in  purohasfng  lands  for  himself, 
which,  though  rendering  blm  a  general  debtor  Cor 
-the  money  used,  oreatea  no  lien  upon  the  property 
purchased  in  ftivor  of  tlie  person  wbose  money  hais 
«epn  used.  Bowman     O'Bellly  OSSfl)  81  Htoa.  SBl. 

Where  it  ie  shown  that  the  partnership  property 
tea  beeu  equally  divided  between  the  iMrtners,  and 
that  one  has  stood  and  BCtually  paid  the  Brm  debts, 
and  the  taxes  on  the  property  received  In  the  parti- 
tlon,  and  upon  the  land  nntU  the  time  of  lla  sale, 
the  equitable  title  to  the  Jand  is  In  him.  Uurrell  v. 
Vandelbaum  nSOS)  BH  Tex.  22, 

When  a  miuing  lease  Is  taken  by  parties  for  the 
parpoees  of  working  the  mine  In  partnership,  and 
-fltc  managing  partoOT  beoomea  In  the  course  of 
auch  management  iadebted  to  the  concern,  hit  In- 
terest in  the  partnerabip  Is  in  the  first  place  appll- 
-cabie  to  satisfy  fats  debt  to  the  concern.  Fereday 
T.  WIgbtwiuk  (1820)  1  Rubs,  ft  U.  U.  Taml.  m. 

XII.  PurlUtono/partDOTshtprvalestatfl. 

ViKiD  the  theoiy  that  two  partners  bold  the  land 
«s  tenants  lo  eommon.  a  parol  partition  of  the  land 
is  valid,  t.iid  not  within  the  statute  of  frauds.  Hur- 
ceU  V.  Slandelbaum  (lW2i  85  Tex,  2S. 

U  the  portneisbip  real  estate  Is  not  susceptible 
-of  a  ]u9t  division  between  the  partners,  it  must  be 
«oId  and  tbe  prooeedB  divided,  on  the  winding  up 
of  the  partnership  estate.  Cooper  v.  Frederick 
<ia64)  4  O.  Qreene,  HJB, 

RchI  eetate  pnrobased  with  partnership  effeots 
«nd  bold  for  partnenhlp  purpoess  befog  otmaldered 
«■  assets.  Is  not  liable  toportitloD  until  a  settla- 
ment  of  all  partnenhlp  aooounta  has  been  had. 
Baird  v.  Baird  (1837)  21  N.  a  SH,  81  Am.  Deo.  899; 
Tbomp-on  v.  Hol<)en  (1893)  117  Mo.  ll8;Pennybaoker 
w.  Leary  tlSBl)  SAIowa.  m, 

Where  upcm  proceedings  for  partition  the  petl- 
tloa  stated  that  the  plalDtilT  and  defendant  were 
Joint  ownen  of  the  tract  of  land,  and  that  tbey 
were  equal  partoen  lo  the  iame;  that  tbe  traot  bad 
Iwen  aubdivlded  Into  town  lot8.a  number  of  which 
had  been  sold;  that  the  reaMne  of  tbe  }olnt  prop- 
-crty  was  tho  property  of  the  plaintiff  and  defend- 
ant, a  demurrer  to  such  bill  was  not  sustained  on 
the  ground  that  It  appeared  that  the  parties  were 
putners  and  a  dlasolntion  of  tbe  partnership  was 
DM  averred:  neither  was  it  stated  that  the  partoer- 
ahlp  debts  had  been  paid,  bnt  that  tbe  land  having 
been  luld  out  lo  lots  the  plaintiff  had  no  right  to 
partition  of  the  original  traot  but  only  of  the  sub- 
divWons.  HolBM    XcOee  iUn>  K  Mo.  897. 

Wbere,  howerar,  there  are  no  partnership  debts 
•to  pay.  the  real  catate  should  be  partiUoned.  If 
inacticable.  Gray  Palmer  aSU)  9  CaL  Has  Fat> 
«erson  v.  Blafce  (US9)  U  Ind.  4M, 
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8o  upon  tbe  dlasolutton  of  a  firm,  real  estatamay 
be  divided  by  oompulsory  partition,  when  it  is 
shown  that  it  is  not  required  to  sattofy  the  liabil- 
ities of  the  partnership.  Pepper  v.  Pepper  (1887)  M 
lU.  App.  81«:  Strong  v.  Lord  ilflB3)  107  IIL  £5;  Jmdm 
V.  Waring  asU)  26  Ala.  8S&.  00  Am.  Deo.  fiSS;  Shearer 
V.  Sheerer  il667;  96  Hast.  107;  Scruggs  v.  Blair  (1870) 
44Hiss.40B. 

In  Planner  v.  Moore  (1864)  47  N.  a  128,  it  was  held 
that  a  partition  suit,  under  the  Nortli  Carolina 
Aot  of  1829,  chap.  17,  re  enacted  in  1836  (1  Bev.  Stat, 
chap.  8S,  0  18),  oould  not  be  Instituted  with  respeet 
to  partnership  proper^,  the  rights  of  the  partneia 
only  being  enforeiUe  In  a  oourt  of  equity. 

Upon  partition  the  oourt  will  allow  a  partner 
who  has  improved  the  property  or  a  port  thereof 
to  retain  the  spedflo  portion  as  bis  share  thweof. 
Cooper  r.  Fred«-lck  (1864}  4  G.  Ck«en^  408. 

^Vhen  a  commercial  firm  buys  real  estate,  aU 
though  the  legal  title  to  it  be  In  the  membeta  of 
the  firm,  and  each  holds  an  undlTlded  share  or  In- 
terest In  It,  yet  the  whole  value  thereof  belongs  to 
the  partnership  whioli  has.an  equltaUe  title  to  it, 
and  one  partner  after  parting  with  all  hts  intsreat 
In  it  has  DO  right  to  avail  himself  of  bla  le«al  title 
to  aue  for  a  partition.  Thonuu  t.  Soott  (IBtf)  S 
Rob.  (La.)  266. 

The  administrator  of  a  partoanhlp  estate  hai  no 
power  to  partition  the  partunahlp  real  estate,  his 
power  extending  only  to  the  coIleotioD  of  tbe  debts 
due  to  the  partnenhlp  and  tbe  payment  of  partner- 
ship demands,  with  the  Inctdeotal  power  invested 
by  order  of  the  court,  after  proper  rteps  taken,  of 
selling  the  peiBonal  property  siid  so  much  of  tbe 
real  estate  as  is  necesBary  to  pay  the  partnership 
debts,  leaving  thequestlonsthat  might  arise  among 
the  partnen  and  their  representaUvea  on  a  settle* 
ment  of  the  aflain  of  tbe  partnenhlp  among  tbon- 
selves,  and  the  partition  of  the  partnenhlp  real 
eetate,  or  its  sale  and  the  dlstrlbutioD  of  the  pro- 
ceeds, to  the  determination  of  a  court  of  equity. 
Burnslde  v.  8avl«  I187S)  8  Or.  ILL. 

Where  relief  Is  sought  by  way  of  partition  of  the 
buildings  and  poBBBSSory  rights  to  land,  the  fse 
whereof  is  vested  in  the  United  States,  or  for  a  sale 
of  tbe  same  and  a  division  of  tbe  proceeds,  the  lat- 
ter course  will  be  punued,  the  title  to  the  land  be- 
ing only  possessory  tbe  fee  being  Id  the  govern- 
ment, and  for  the  reason  that  although  such  inter* 
c»ts  were  chattels  real,  being  bought  aod  con- 
structed with  partnenhlp  moneys  for  the  business 
of  the  firm,  yet  they  oan  legally  be  regarded  as  any 
other  chattel  Interest  pertaining  to  thepartneishlp, 
and  for  that  reason  a  partition  is  not  a  correct 
remedy.  Tanbino  v.  Niooli  (CXilo.)  Feb.  li,  188ft. 

On  a  dissolution  one  of  several  persons  Jointly 
entitled  to  several  leases  tn  a  colliery,  oo-ownenof 
the  leases,  cannot  Insist  on  a  partition,  though  there 
may  be  no  debts,  but  tbe  whole  must beioid.  Wild 
V.  Milne  a8G9} »  Beav.  604. 

XIII.  PosCHoit  nf  partner  aOwmelna  purchoss 

money- 

In  tbe  case  of  a  Joint  purchase  of  land,  tbe  part- 
ner advancing  the  purchase  money  Is  entitled  to 
be  relmbuiwd  and  to  have  all  the  claims  against 
such  estate  settled  lo  priority  to  an  attactiing 
creditor  of  hispartner.  Furman t.  McHUUan (1878) 
2  Lea.  121. 

As  between  a  partner  purohaslng  property  for  a 
firm  giving  his  own  note  f  ortbe  price,  and  the  flrm. 
It  is  to  be  regarded  as  the  debt  of  tbe  firm  to  pay, 
and  be  acts  In  the  transaotloo  as  tbe  agent  of  tbe 
firm.  Dewey  v.  Dewey  (1868)  %  Vt.  666. 

A  purobnse  by  tbe  financial  partner  of  a  oonoem 
for  tbe  purpose  of  promoting  the  firm  bnatneas  of 
real  estate  Improved  by  tbe  firm  moitey,  will  inure 
for  tbe  benefit  of  tbe  flrm  and  be  deemed  firm 
pro|ierty,  and  that,  even  though  suob  purchase 
may  be  taken  In  the  partner's  own  same  and  out  trf 
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fuiHls  kept  hr  btm  sepente  ktkI  dtsttnot  rrom  tbe 
firm^  b«  ttiag  looked  upon  as  •  trustee  and  eD> 
titled  only  to  b  moietr.  the  money  paid  beioir  ooa- 
tfdered  as  advaoeei  made  by  htm,  to  whicb  he  wtu 
be  entitled  to  npajmeot  on  a  aettlement  of  the 
partnenUpaooonotln  eqally.  Lacy  Hall  (186U 
STPa.8B0. 

A  partner  adraodD^  bis  lodlvMual  money  to  tw 
Invested  atonx  with  the  mooejs  of  the  firm  In  the 
^ohaae  of  property  lor  partoetsbip  parposes, 
has  the  rtffbt,  at  any  time  before  tbe  appropriation 
ll  aotually  made,  to  ahange  hisloteotlon  and  make 
'  a  different  application  of  tbe  funds,  tbe  money 
being  bis  nntQ  the  InveBtmeot  Is  made,  and  if  such 
fnndsan  witbdimwo  before  tbe  appropriation  the 
■absequeutUMOf  aneb  funds  fortbat  purpose  will 
raise  a  trust  In  tavor  of  ^ob  indiTidual  partner, 
thouffh  Buob  a  trust  may  be  waived  or  dlscbaryed 
by  parol  in  the  same  manner  as  all  trusts  either  ex- 
pzCMiw  implied  oreated  1^  paroL  Owen  t.  OoI- 
Uns  (1888)28  Ala.  nr. 

But  tbe  mere  fact  that  one  partner  In  the  pur- 
chase of  partnership  real  estate  pays  more  money 
than  another  does  not  Increase  such  partner's  In- 
toest  Id  the  land  in  the  absence  of  an  express  con- 
tract  Farmer  v.  Bamuel  (1883)  4  LItt.  (Ky.)  187, 14 
Am.  Dea  108. 

Bo  the  arantee  of  real  estate  in  trust  for  a  Arm 
advancing  money  to  one  of  bis  oopartnen,  who 
pledgee  bis  intneat  In  such  teal  estate  as  security 
for  tbe  advaacea,  cannot  claim  a  llm  apoo  part- 
nership assets  prtor  to  the  claim  of  the  separate 
creditors,  by  merely  showing  that  tbe  money 
Jcnned  went  Into  tbe  partnerAfp.  HIU  v.  Beach 
(MM)12N.J.Bq.  aL  >«  w«on 

Where  the  title  to  parteenblpland  Is  In  the  part- 
ner advandOB  tbe  money,  and  tbe  property  la  af- 
terwards purchased  from  theflrst  by  another  part- 
ner who  takes  possession  without  oonTOyance  an 
action  at  the  suit  of  his  gmutee  wlU  Ue  to  quiet 
title  against  the  partner  ortginally  purobaslng  and 
hlswlf&  Dickey  V.  Shirk  (1891)  128  Ind.  B7a 

Where  real  estate  Is  purchased  and  buildings 
erected  thereon  for  business  purposes,  one  partner 
f  umlshJog  the  land  as  part  of  bis  share  of  the 
capital,  the  Hen  oreated  upon  a  subsequentsale  by 
him  of  bis  interest  to  a  new  partner,  upon  the  legal 
tlUe  to  the  land  as  security  for  tbe  price,  and  for 
payments  be  may  have  to  make  on  aoconnt  of  the 
Ann.  Is  eubordlnate  to  that  of  a  partner  who  baa 
advanced  money  to  tbe  concern  prior  to  such  parU 
ner  ret.i  imr.  Savage  v.  Carter  (ISiOj  9  Dana.  lOlt. 

Where  one  partner  was  to  furnish  tbe  land  and 
buildings  and  the  othw  to  advance  tbe  money  for 
partnenbip  pnrposei,  and  to  loan  money  for  the 
purpose  of  bwreaslDgtbe  property  and  forbusl- 
nem  purposes,  such  adrances  to  carry  no  Interegt. 
and  tbe  land  and  improvements  no  rent,  subse- 
qoentaffreements  showing  that  such  partner  mfght 
Withdraw  the  money  advanced  the  advanoee  brtnir 
considered  as  loans,  it  was  held  tbat  the  death  of 
one  partner  Intestate  prevented  the  partnereblp 
operations  from  being  carried  on  aooordlnff  to  the 
agr^ment,  and  tbat  tbe  money  advanced  for 
building  m  ust  be  refunded  as  aapplementally  stipu- 
lated for,  and  the  partner  was  entitled  to  recover 
tboee  advances  in  tbe  same  manner  as  If  no  part- 
nemhlp  had  ever  existed;  In  other  words  that  as 
oollateral  security  for  the  payment  of  such  ad- 
vances^  tbe  partnership  had  been  rendered  la- 

S^Jiw^***  ■w>«"«»«a««>ay  the  liabinty 

to  wblch  the  partner  had  subjected  hhnself  to  nav 
P"*"**  ^oame.  If  ^ 
instant  and  absolute  at  the  time  of  hto  decease, 
at  least  thus  absolute  and  nnoontfaigent  withta 
such  reasonable  Ume  as.  had  the  bnstnes  been  oun 
nea  on,  the  money  could  have  been  earned.  Btar. 
nanv.  Brachei(iaUlUCo.M. 
SSL.  a  A. 


Jah.» 


XIT.  PotUion  of  partner  jwnAastaf  r  property  at 

Where  each  partner  In  business  owned  the  reaft 
estate  upon  which  the  busineaa  was  carried  oo.  and 
bad  the  title  thereto  vested  in  them  in  undlvlte* 
bait  shares,  and  subject  to  a  mortgage  by  oo* 
partner  of  Us  porttoo  <tf  the  Und.  tbe  same  wm- 
selzedunderanezeouttoQ  for  the  Arm's  debts,  auA 
bought  in  at  sherUTs  sale  by  the  other  partner,  tt 
was  held  In  an  action  to  foreclose  tbe  mortgagw 
that  before  tlM  partner  could  recover  sucb  prop- 
erty as  belonging  to  tbe  partnership,  be  must  show 
that  the  share  ao  mortgaged  constituted  a  pan  of 
tbe  partnership  aaseta,  and  tbat  the  mortgage* 
had  notice  of  the  faot.  Hogle  v.  Lowe  (1817)  IS 
Nev.»L 

Tbe  purchase  by  one  partner  of  partnership- 
lands  sold  under  an  ezecuUoa  on  a  Judgment 
against  partners  worts  no  extinguishment  or  th* 
other's  right  to  bis  moiety.  Farmer  Baninet 
aasaj  i  Utt,  (Ey.)  ISr.  it  Am.  Dea  106. 

IV  Po&utim  of  fino  partner. 
Am  between  the  partners  themselves,  a  partner 
is  liable  for  hli  share  of  tbe  purchase  money  off 
real  eetate.  ocmtracted  to  be  paid  him  at  tb» 
time  of  bis  entering  the  firm  with  Interest  thereon. 
Parker  v.  Parker  (187Sf  66  Barb.  SOS. 

Tbe  Introduction  of  a  new  partner  Into  a  part» 
nersbip  Arm  will  not  have  the  effect  of  veaUng  im 
bim  any  share  In  the  partnenAiip  real  estate  of  th» 
old  firm.  In  tbe  absence  of  an  express  avreomeotto 
tbat  etTeot,  snob  an  introduction  cmnstltutiog  a. 
diSBOlution  of  the  old  firm.  Hatdiett  v.  Blanton. 
0882)  n  Ala.  ISO. 

Where  real  estate  la  mortgaged  to  a  partnerahii^ 
for  tbe  purpose  of  securing  a  debt  due,  and  Bubee> 
quently  the  partnership  is  dissolved  by  the  admls- 
Bion  of  a  new  partner,  such  new  flim  taking  new 
notes,  cannot  claim  the  beneflt  of  such  mortgajrau 
Abat  V.  Penny  a86T}  M  La.  Ann.  289. 

A  partner  purchasing  an  interest  in  real  estate 
and  In  tbe  business  carrted  on  thereon,  tbe  real  es- 
tate being  subject  to  a  prtor  mortgage  wbiob  Is  re- 
moved by  tbe  owners,  and  also  to  a  meehanlo^ 
Hen  of  which  the  partner  has  no  nodoe.ls  entitled 
as  a  creditor  of  the  firm  to  be  reimbursed  out  at 
the  Joint  fund,  so  tar  as  such  liens  have  been  satto- 
fled  from  the  real  estate  or  firm  property,  to  tb» 
ezclusIoQ  of  tbe  separate  creditors  of  the  partners. 
Baioey  y.  Nanoe  (1870)  Hill.  £9. 

One  of  two  partners  holding  a  mortgage  upoi» 
the  other's  share  selling  bis  Interest  In  the  partner- 
ship to  a  third  party,  assertlnvat  the  time  tbat  hl» 
IMTtner^  Interest  Isnntaicnmbered,  the  newpar^ 
nersbip  afterwards  mortgaging  partnetshtp  prop- 
erty, is  estopped  by  reason  of  his  assertion  from  seU 
ting  up  a  claim  to  tbe  prejudice  of  the  new  partnov 
and  such  partner  has  a  Hen  upon  tbe  partnershlj*. 
assets,  not  only  to  secure  any  balance  found  du»- 
upon  tbe  settlement  of  partnership  affairs,  but  ba» 
tbe  right  to  have  tbe  partnership  assets  applied  to 
the  pigment  of  partnership  debts,  and  so  save  hl»- 
indlTlduai  property  from  belog  applied  for  that, 
purpose,  till  all  tbe  partnenMp<8  assets  have  bee» 
ezbausted.  Blckettt  v.  Oroom  (Ala.)  Jan.  81, 18M. 

XTL  Fi-audJui  partner. 
A  freud  committed  by  a  member  of  a  copartner- 
ship In  relaUon  to  real  estate  will  bind  the  other 
partners  of  the  firm,  even  though  they  have  no- 
knowledge,  and  do  not  participate  in  the  fraud. 
Chester  v.  Dickersoo  (1878>  H  N.  T.  1, 13  Am.  Bml. 
AGO.  affirming  rieee)  S3  Barb.  Btt. 

The  fraudulent  sale  by  one  partner  of  partner- 
ship  real  estate  to  Bntlsfy  his  own  private  debt  wilfc 
not  give  a  right  of  action  by  tbe  Srm  against  tb» 
tbe  purchaser.  Wells  y.  IfUcbell  (lUl)  88  N.  CttL. 
K  Am.  Deo,  07. 
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Vben  parfnen  purchRolDff  renl  eetate,  tbo  oon- 
Teranoe  being'  takeo  br  vae  partner  Id  bis  own 
nme  by  reuon  of  fraud,  oonMtmte  more  tbao 
tMrihare  of  tbe  purobaw  moner,  tbey  will  not 
tecDlliled  to  raoovertbe  ezooi  of  tbepurofaue 
mooer.  upon  a  decree  seektor  a  oonveyacoe  of 
tbelr  mvpontons,  as  suofa  oonveyanoe  oan  only  be 
gnuited  upon  tbespeoffle  terms  of  Hw  urange- 
Meot   IkuildB  T.  Tatfls  QBm  ST  UL  411;  II  Am. 

A  fraudulent  Intent  to  deprive  hto  pertnera  <a 
tbeir  rigbts  la  partnertblp  real  estate,  by  taklog 
■  ooaT^RDoe  thereof  In  bli  own  name,  cannot  be 
inniined  agaliMi  a  partaer,  eapecdaHj  wtaan  he 
odUn  wiib  them  ta  a  mtt  to  recover  ft  portlOD 
tberrof.  alleged  to  have  been  oonvvyed  to  him  In 
eiciusloD  of  tbeirrlglitL  Qaniisttr.Oiuiiilngbam 
USUI  SI  Me.  OS. 

If  tbe  property  k  porcbaawl  wMi  partoenhtp 
fnndiandfor  paitnenblp  pmpoeca.  and  baa  thus 
become  an  executed  oonlmct  between  the  part- 
aen.  It  Is  a  fraud  upon  tbe  partnership  afterwards 
to  appropriate  It  to  the  private  ate  of  cither  of  tbe 
partners  without  the  aiseat  of  the  othera.  Hoxle 
V.  Cbir  finS)  I  Sunn,  im  Voreter  v.  Hale  (ITKi  8 
To.  Jr.  ne  a«U>  S  Vea.  Jr.  808. 

Where  by  a  contract  between  two  peraoDS  for  tbe 
pnicbase  and  resale  of  real  estate,  one  of  them  has 
SBeqattaUetttlebi  two  flfthiotthelaud,aBd  tbe 
tenl  title  to  the  land  Is  In  tbe  other,  the  fkandulent 
miscoadnot  of  tbe  former  party  In  maMiig  sales  of 
tbe  land  may  defeat  bla  claim  for  oomm(§sloD,  but 
wtu  not  operate  to  forfeit  bis  equitable  title  lo  the ' 
kndt.  8baeaBrT.Blalr(UIB)USD;8btt8,ffL.ea. 

n. 

JLVIl.  Atoppelo/ partner. 

A  partner  exeeutlng  a  conveyance  of  Urm  prop- 
erty in  tbe  firm  name  la  estopped  from  denying  Its 
tfeot  or  validity.  KUIott  v.  Dycke  0884)78  Ala.  isa 

A  partner  wbo  enters  Into  poosoeolon  of  property 
voder  R  lease  executed  only  by  bis  partner  ia  es- 
topped from  ehowmg  tbe  want  of  authority  In  the 
parTDpr  to  asBfgn  tt.  Htdbroo^.  Cbamberllti  (1874> 
WMsn.  iO.  17  Am.  Bep.  Itf. 

Bee  also  BicketMT.  Groom  (Ala.)  Jib.  18.UU, 
MVro,  bead  XT. 

ZniL  Aatuts  UmUaUont. 

Ro  length  of  possession  of  real  estate,  purchased 
vMpartnenUp  funds  and  oonveyed  to  one  part- 
Mr.  wUlbartheztfitottbeoUMrpaniieifl.  Bid. 
•He  V.  WblteblU  (IMO)  US  U.  &  on,  M  L.  ed.  SaS. 

And  one  partner  cannot  plead  the  statute  as 
sitimthls  oopartnera  In  tbe  case  of  real  estate 
pufcbssed  In  his  lume  for  pattneiahtp  pnrpoaes. 
MeGaira  v.  BanMy  (18U)  9  Ark.  OS. 

Gbttle  hekmgliig  to  one  of  ■evaral  partoerB  eD> 
nited  In  real  estate  tnoaaoticnis,  converted  Into 
Booey  and  Invested  In  tbe  business,  become  a  part 
ef  the  troat  fund  against  wblcb  the  statute  of  llm> 
ItMtona  dOM  not  mo.  King  t.  Hamilton  OBH)  11 
HLWL 

By  an  agreement  that  one  partner  shall  close  op 
the  business  of  the  partnership  and  settle  itsaffalis, 
vhicb  have  been  under  his  management,  a  trust  ia 
created  and  tbe  statute  of  llmitaUona  does  doc  be- 
gin to  tun  against  the  zlghttoMiDonnt  fbrpartner- 
•blp  drallngs  so  long  as  snoh  partner  acta  under 
tli'-inistnntll  he  npnUates  It  Kiddle  r.  Whlte- 
UU,npra. 

IIX.  SMiri^iMrtAastmeiiw  bVjNVfnsr. 

Vbere  partlea  are  partners  in  the  purcltaae  of 
teal  estate,  and  In  deaUogs  In  timber  land,  a  tender 
Bsde  ttf  one  cf  ttiem  pursuant  to  an  agreement 
eatefed  Into  bgrthem  tot  thspurelwae^real  ea- 
tate  It  sulllelent  to  enable  them  to  eompel  speolfla 
performance  of  the  agreematt.  Smllh  t.  Jooes 
nniiuif«t8Br. 
18L.R.A. 


XX.  Dormant  jtartntt. 

When  lands  are  sold,  no  man  as  a  dormant  part> 
oer  can  claim  any  part  of  the  lands  by  virtoe  of 
any  conveyanoe  to  which  be  is  not  on  the  faoe  of 
it  a  party.  Pitta  v.  Waugb  (ISCe)  ^  Han.  OL 

In  tbe  above  case  tbe  oourt  considered  that  the 
law-merchant  by  wblcb  one  is  answerable  as  a 
dormant  partner  on  a  compact  made  by  the  part- 
ship  did  not  apply  to  real  estate  speoulatlons. 

Yet  Id  Gray  v.  Palmer  0868)  0  Cal.  Sid,  the  oourt 
stated  that  there  oouldae  between  tbe  putlee  them- 
selves be  a  partnership  in  tbe  purchase  and  sale  of 
real  estate,  although  tbe  law  would  not  apply  to 
third  partlea. 

So  a  dormant  partner  can  bavea  title  In  equity 
enfondble  as  to  tbe  land.  Beonen  v.  HarrlsoD- 
08S1}  19  Barb.  SB. 

Snob  a  partner  In  real  estate  partnerships  is  Uabie- 
to  all  persons  dealing  with  ttie  Snn.  Chester  v. 
IMokersona8T8>HH.T.U  18  Am.  Bep.  (MM);  affirm- 
hig  0888)  bS  Barb.  810. 

XZI.  Deceased  i)artner*t«Aarak 

After  tbe  death  of  one  of  tbe  partners  it  Is  treated) 
in  equity  as  personal  property  for  all  the  proper 
and  necessary  purposes,  needs,  and  requirements  tO^ 
the  partnership.  A.  ft  W.  ^wague  Hlg.  Oo.  v. 
Hoyt0886)89Fed.Bep.42T;  TUIlDghastv.Caumplln 
(1868),  4  B.  1.  178,  07  Am.  Dec.  510;  Way  v.  Stebblns 
(1888)  47  Ulob.  SM:  Sheenv  T.  Shearer  UMT)  W  Mmb. 
107. 

If  there  Is  nothing  peoullar  In  tbe  artlalesof  oo- 
partnerabip.  real  estate,  composing  a  part  of  the- 
oapltal  stock  of  tbe  firm,  will  on  tbe  death  of  a 
partner  pass  by  will,  or  go  in  molettea  to  tbe  re- 
maining partners,  subject  to  the  payment  of  debte- 
which  aot  on  eaidi  moletj  aooordliv  to  ths  law. 
Robert  BOD  v.  Miller  (1820)  1  Brock.  408. 

The  Interest  of  a  deceased  partner  In  partner^ 
ship  real  estate,  even  though  the  leiml  title  may  be- 
ta him.  Is  all  that  wlU  pass  upon  a  sale  under  an  or- 
der of  tbe  orpbanTs  oourt,  few  the  payment  of  tlw 
deceased's  debts.  HoOonnlck's  App.  0868)  67  Pa. 
H,  S6  Am.  Deo.  19L 

Wbete  lands  and  bnlldlnga  belonged  to  a  de- 
ceased partner  before  tbe  partoenblp  Arm  existed,, 
and  were  not  bought  with  partnership  funds  nor 
for  partnership  purposes,  nor  credited  on  tbe  books- 
as  part  of  bis  capital,  but  be  was  paid  for  their  use 
as  bis  own  Individual  property,  upon  his  deoeaee 
and  the  taminir  of  the  partnership  Into  a  oaarpook- 
tlon.  his  estate  will  be  allowed  its  fair  present  value- 
In  stock  with  respect  to  such  proper^.  Ballantlne 
V.  Frellnghuysen  0884)  88  N.  J.  Eq.  288. 

A  trust  created  by  a  devise  of  partnership  real 
estate  along  with  other  property  upon  trust,  after 
payment  of  legaoleB,fbr  charities,  ii  void  ao  faros- 
it  relataa  to  the  testator'B  interest  lo  partnership- 
real  estate.  Ashworth  v.  Hunn  (1880)  L.  B.  16  Oh. 
IMv.  88&  »  Week.  Bep.  «6^  N  L.  J.  Oh.  urr.  48  L.  T. 
H.  B.068L 

Tbt  Bbare  of  a  deceased  partner  te  partnership- 
real  estate,  ooncdstlDg  of  freehold  and  oopybold. 
property,  Is  not  personal  estate  for  the  purpose  of 
being  Included  in  the  value  or  amount,  la  respect 
of  wUhdi  probate  duty  la  payable.  Ouatanoe  v. 
Bimdshaw  0845-8)  4  Hare,  816.  •  Jur.  481 

iXlL  Homestead  rfffMfc 


A  partner  baa  no  Interest  hi  tbe  partnership  real 
estate  upon  whloh  a  homestead  can  be  based  unta 
partnership  debts  are  paid,  and  the  Illln<riB  statute 
regarding  bomceteads  was  not  intended  to  apply  to 
partnership  property,  but  only  to  exempt  Individ- 
ual (woperty.  Trowbridge  v.  Cmsi  (1886)  117  lu. 
108; 

Tbe  right  to  homestead  exemptions  stands  upotv 
no  higher  ground.  Boberiahaw  r.  Hanwajr  OSTB)- 
8BMISB.71& 
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XXm.  In  partnership  formed  for  the  purchase  and 
tttie. 

There  may  exist  aa  to  the  subject-matter  In  the 
case  of  land  bouicbt  or  ImproTed  with  partnei«bfp 
funclB,  aU  the  rights  and  llaUUtln  which  attaob  to 
metnben  of  a  Qrm  In  other  oases,  and  among  them 
the  liability  to  acoount  and  to  contrlliuta  to  kmea, 
Keaaon  v.  Ealae  (1800)  88  Pa.  886. 

lo  Buch  partnersbipe  the  partner  has  an  Interest 
In  the  net  proflta  of  the  traiuaotlOD,  but  not  In  the 
property,  his  oontraot  resUog  lo  parol,  and  the  coa- 
slderatlon  money  being  paid  t^tbe  onetndtrtdu- 
ally,  tbe  title  takea  tn  bto  name,  entitles  tbe  other 
to  an  accounting.  Alpaugta  t.  Wood  (1888)  16  N.  J. 
Bq.  188;  Budd  v.  Soodder  (N.  J.)  Jane  n,  UOa, 

XXIV.  Whm  pmrtnenMp  in  lands  eontinwi  afUr 
the  death  of  a  partnar. 

In  an  action  brought  by  tbebelrs  and  representa- 
tlves  of  a  deceased  shareholder  In  a  land  syudlcate, 
the  memben  ocHatrfbutiog  money  placed  In  tbe 
hands  of  a  trustee  to  purchase  a  tract  of  land  and 
for  Improvements  thereon,  with  power  to  sell  when 
Improved,  the  proceeds  to  be  distributed  among 
the  shareholdeiB,  the  partnership  was  not  one 
terminaUoir  upon  the  death  of  a  shareholder,  nor 
the  assignment  of  his  lotecest,  differing  from  an 
ordinary  trading  partnership.  In  that  tbe  delectus 
fwraonce.  wasBQ  Important  consideration,  the  court 
relying  upon,  Kaho  v.  Central  Smelting  Co.  (1881) 
102  U.  H.  641,  S6  L.  ed.  a»;  BIbmU  V.  FoB9  (1886)  lU  U. 
£.  SGZ,  29  L.  ed.      Horner  r.  ll^ren  0888;  »  Ohio 

XXV.  n«  Question  of  MaohitloH, 

The  questkn  whether  tbe  land  is  to  be  oonsMered 
«s  real  or  personal  property  upon  the  dissolution 
of  a  psFtnersblp.  Is  made  to  depend  upon  tbe  pre- 
vious intention  or  agreement  of  the  copartners. 
Bobertaoo     Baker  (1807)  11  Fla.  198. 

As  to  the  lotentioo  of  the  partners  to  consider 
veal  estate  as  partnerehtp  property,  see  noU  to 
Boblnson  Bank  r.  Miller,  Lamport  v.  Miller,  27  L. 
B.  A.  419,  4fi6. 

Upon  tbe  dtasoluUon  of  a  partnership,  tbe  an< 
tbortty  of  a  partner  over  tbe  joint  atook  of  the 
partnersbtp  will  cease  and  cannot  be  uaed  by  Um 
for  his  own  benefit,  or  lo  any  way  tnconsisteat 
wiih  the  closing  of  the  firm  business,  the  whole 
partnership  property  being  subject  to  tbe  firm 
•debts.  BaMwlB  t.  Johnson  (1831)  1  N.  J.  Bq.  40. 

But  It  Is  lawful  for  the  partners.  In  cases  of  a  dls- 
•olutlon  by  consent,  to  agree  that  the  partnership 
property  shall  belong  to  ona  of  tbem,  and  if  tbe 
same  Is  bona  Ode,  and  the  agreemeot  for  valuable 
consideratloD,  ft  will  transfer  the  entire  propeorfey 
to  auoh  partner  luddlng  free  from  the  clalins  of 
the  Joint  creditors.  Hayer  t.  Clark  (1866)  40  Ala. 

m 

In  tbe  case  of  a  voluntary  diasfdntlon  of  a  part- 
oer^p,  partners  may  agree  that  the  Joint  prop- 
erty of  tbe  Arm  shall  belong  to  one  of  them,  and 
each  agreement  being  bona  fide  and  for  valuable 
oonslderation,  will  transfer  the  whole  property  to 
such  partner  free  from  tbe  claims  of  the  oompany's 
creditors.  'Waterman  v.  Hoot  (UBS)  SB.  I.  !E88L 

In  soch  ft  case  tbe  equitable  Interest  In  snob  real 
estate  becomes  vested  in  tbe  partner  who  Is  to  as- 
sume the  Uablllttes;  tbe  retiring  partner  being  con- 
sidered a  trustee  for  tbe  benefit  of  the  continuing 
member,  ahhongb  tbe  legal  title  might  still  be 
vested  in  tbe  ootgotaig  partner.  Baldwin  v.  Jobn- 
-son.  supra. 

Partners  as  between  themselves  may  agree  to 
■dissolve  aad  divide  according  to  tbeir  reapeoUve 
tnterests,  and  whoi  tbe  dlvMoo  Is  made,  the  prop- 
«rl3r  allotted  to  each  beoomes  hts  separate  property, 
«o  that  one  of  tbem  with  lespeot  to  bis  liaUUty  for 
•Che  debts  or  his  pannent  of  them  has  no  Iten  upon 
■28  I..  R.  A. 


tbe  property  of  the  olber,  tbe  rights  of  a  party 
standing  on  agreement  and  division,  and  one  of 
tbem  cannot  set  up  a  claim  inoonateteat  with  fata 
contract,  wbtoh  he  ought  to  have  provided  for  be- 
fore he  parted  with  tbe  control  of  the  partner- 
ship effects.  Holmes  v.  Hawee  (Ittl)  43  N.  CL  SL 
CleiQeot  V.  Fostar  (1844)  88  N.  G.  21S,  followed. 

The  members  of  a  firm  do  not  become  tenants  fa 
oommon  by  reason  of  a  dissulatloa  of  tbe  partner- 
ship, without  a  settlement  of  tbe  partnership  af- 
fairs so  as  to  authorise  proceedings  under  the 
North  Oandlna  Partition  Act  of  ISSS.  chap.  17,  re. 
enacted  In  183S,  1  Rev.  Stat.,  ohap.  8S,  1 1&  Flanoer 
r.  Moore  aB54)  47  N.  a  128. 

Tbe  dissolution  of  a  firm,  ocoarting  after  a 
mortgage  given  by  a  partner  In  whom  the  legal 
^tle  is  vested.  wiU  not  deetror  the  qnaaf  Jcdnt 
tenancy  ot  the  partners  In  the  flrmBSBeia,orareate 
a  tenancy  to  common,  the  partnership  contlaalng 
for  the  purpose  of  winding  up.  Tarbell  v.  West 
OaSlj  88  N.  T.  280;  Hurray  v.  Homtord  iUmt  8  CDw. 
441;  Delmonloo  v.  Gufllaume  OUIh  >  Saiidf.  Cbt  38^ 
7L.ed.6S7. 

A  partner,  at  tbe  time  of  dissolution  taking  tbe 
notes  together  with  a  mortgage  on  tbe  partner- 
ship  property  to  secure  himself  from  bis  Uabliftr 
on  tbe  pftrtnershlp  debts,  and  for  Us  UaMIl^  to 
pay  any  other  dAis  of  tbe  oootinulng  partner,  and 
the  ultimate  payment  ottbe  partnership  notes,  the 
partnereblp  property  being  afterwards  sold  witb 
his  consent,  part  only  of  tbe  oonslderatioa  going 
in  payment  of  tbe  liabilities,  is  entitled  to  have  tbe 
proceeds  of  suob  mortgage  to  Indemnify  himself 
sitalnst  tbe  partnership  debts  and  UabllltieB,  the 
balance  going  tn  payment  of  the  notes  given  to 
him.  Low  V.  AUen  (1^)  41  Me.  248. 

Theprooeedsof  the  sale  oftbe  decedents  share 
of  tbe  real  estate  is  personal  property  and  will  be 
disposed  of  as  suob.  Maddock  v.  Astbory  OSSOi  8S 
N.  J.  Bq.  18L 

A  dissolution  of  the  portnendilp  Is  a  praotioal 
abandonment  of  the  object  of  a  tease  ezeeuted  for 
the  purpose  of  promotlnjr  tbe  partnership  bual- 
neoB.  providing  fnrAbe  use  of  the  land  only  for  an 
eapecial  purpose,  and  tbe  parUes  thereto  or  the  dev- 
isees entering  into  a  new  agreement,  making  par- 
tition ot  the  ladd  and  setting  aside  part  to  the 
lessee  without  limitation  as  to  use,  tbe  lessee  fs  dis- 
charged from  using  the  land  for  tbe  purposes 
stated  In  tbe  lease,  and  au  inquiry  as  to  tbe  rental 
value  of  the  land  should  not  be  confined  to  its 
value  far  tbe  limited  osa,  tbe  parlor  having  m 
greater  interest  in  tbe  land  asBlgned  to  him  than 
BOquired  under  a  lease.  Campbell  v.  Bunt  (1885) 
104  Ind.  210. 

It  the  parties  are  merely  partners  lo  the  porvdMse 
and  aale  of  real  estate,  the  partoersblp  is  terml- 
nated  1^  the  sale  of  ibo  real  estate,  thelandbeing 
the  only  subject  of  tbe  BSBumed  partnership. 
Thompson  v.  Bowman  C18>QniT.eit  Wall.  Ofi,  U 
L.  ed.!86. 

Where  the  oontoaot  of  partnership  was  entered 
Into  solely  for  the  parpoae  of  parobasing,  Improv- 
ing.  and  equipping  the  property,  tbe  profits  of  the 
partuenhtp  business  to  consist  of  landa  and  oot 
money,  the  laods  Mug  oonverted  into  realty  aa 
soiuas  realised,  by  investing  tbe  monsir  oMalDod 
for  payment.  Improvement,  and  eqolpme&t  of 
the  plaoe,  the  end  and  object  of  the  partnership 
being  tbe  ownership  of  an  Improved  and  aratile 
plautatton,  the  rortoerahlp  bcdng  tbe  means  by 
whldi  the  end  was  attained,  ft  was  held  that  such 
lands  were  partnership  property.  In  so  for  w  to  be 
bound  for  tbe  debts  the  firm,  that  tbe  partners 
were  capable  of  dealing  with  them  as  partnership 
property,  by  doing  any  acts  wlttato  the  soope  of 
ibepBrbiecBhipbasinesB,and  that  on  a  dinolutlim 
of  the  partnership  liiey  passed  to  the  heirs  and  not 
to  the  personal  representatives  of  the  dooeascd 
partner,  aad  ttiat  neither  partnu-  had  the  ri^t  vm 
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Wit  upon  tboirnlB  for  dtotrlbotlon  of  their  pro- 

Vbm  •  member  of  ■  baoklnr  flrm,  wliicb  dealt 
tB  ml  flrtate.  bou^bt  property  with  moner  (part 
oftnoTerdnft)  tsken  b«m  tLetMuk  wltbout  tbe 
knowMce  of  his  partoere,  the  title  beloit  taken  Id 
bb  wife's  name,  H  was  treated  aa  firm  property. 
U>e  profit  derived  therefrom  beloK  equally  divided 
tMtveenthepartiMnb  Danlela  v.  HtoOnrmlok  (UM) 
«TWta.aBL 

Where  a  ptrtoer  oontrlbntlng  real  estate  at  an 
eittmated  valne  to  the  oaidtal  stock  reserved  the 
rtittit  upon  dlBBolntloo  not  to  be  twand  by  saob 
cMaiated  value,  and  to  withdraw  the  propMtr. 
■Dch  right  to  wttbdraw  was  oottsidered  aa  of  oon- 
tnct  provWon  for  correcting  the  eaiimated  valua- 
lira.  Clark's  App.  aSTS)  72  Pa.  Iti. 

In  BenUer  v.  Bates  0840)  4  Tounge*  C.  Kicta.  182, 
IL  J.  K.  B.  Brob.  Eq.aO,  4  Jur.  fiKS.  It  was  beid  that 
theowDWriilp  of  a  colliery  placed  the  partaen  for 
loaie  purposes  In  the  sltuatJon  of  meroantUe  part- 
ners, but  not  for  al)  purposes,  and  that  the  Jolot 
owncrahip  of  a  colUery  was  not  put  an  end  to  by  a 
diHolDttoD  of  a  partnership  btfore  aa  account 
couM  be  taken;  and  further  ttaat  In  thecaae  of  Joint 
teoaots  or  tenants  In  oommon  of  a  colliery,  one 
pirtaeroouM  not  compel  another  to  sell  bis  share 
tad  dinolve  the  oonoem  previously  to  taUnv  the 
■ocouDt,  the  rule  as  to  the  necessity  of  praylnir  fOr 
a  dtaeolutloo,  in  order  to  take  a  partoeruhip  ao- 
sount,  being  meutt  to  apply  only  to  meromtile 
IsrtaefaUpa 

XXTL  irindtpa  i«)  0/ jkm. 

After  diBolutlon  a  partnetabip  wUI  be  oonald- 
ml  ss  ooQttnnlng  to  tlw  parposes  of  wlndtnir  up* 
flw  partners  retaining  their  original  powers  In 
Uk  ibBencv  of  a  stlpnlatlon  to  the  contrary.  Gan- 
Ktt  T.  CunninjtbRm  il85£)  S4  lie.  (fe  Delraonloo  v. 
Qnilliume  (IMS)  2  Saudt.  Ch.  Sat,  T  ed.  SS7;  Tar- 
toll  ?.  West  0881;  86  N.  T.  280:  Murray  T.  Mumford 
QBSh  S  Cow.  HI. 

Uodi  belongltig  to  the  partnership  are,  equally 
with  the  personalty,  liable  to  the  payment  of  the 
debtsof  the  Ann  and  will  go  Into  the  balance  of 
Mcount  between  the  partoen  on  settlement  or 
Vt^t  and  hm  Bnffner  t.  MbOonneU  (180B)  17  lU. 
Hi  53  Am.  Dec  20. 

Being  pert  of  the  partnership  assets  It  cannot  In 
tke  alMenoe  of  maj  aooounting  between  the  part- 
oen or  adjurtment  of  parinenhlp  aooounts,  be 
MIMuated  from  the  rest  of  the  partnership  prop- 
wtr,  and  mny  be  the  subject  of  a  separate  action 
totlivldetbenme  or  tlie proceeds  thereof  bPtween 
tte  parties.  MaoRulane  t.  MaeFarlaoe  (UN)  82 
Hno,  a& 

Whne  the  land  Is  purebased  with  partocnlhlp 

fundi  for  partnenbip  usea  and  conveoienoes,  and 
ccavejed  to  the  partnen  aa  tmants  In  common.  It 
TtMB  In  tbem  In  equity  in  their  partoenhip  ca- 
paciiy,  to  be  applied  to  partaetshlp  purposes  in 
MTment  of  the  partnetafaip  creditors,  and  fat  set* 
tUnfr  the  accounts  of  the  Individual  partneis,  upon 
tbc'  winding  up  of  the  partnenbip,  as  against  the 
claim  of  the  widows  and  helrs-at-law  of  adeoeased 
putner.  Price  v.  Hicks  <18J4)  U  FhL  G«t. 

I'poD  the  dissolution  of  the  firm  real  estate  pur- 
diued  by  them  with  partoershlp  funds  should  be 
tfrided  as  partnership  property,  ecwb  taklafr  that 
toiereat  in  It  which  he  has  In  tbe  personal  property 
oi  tbe  partnerahfpu  aniesi  at  the  time  of  making 
purchase  It  la  understood  to  be  an  individual 
>nd  Dot  a  partnership  traimcilon.  Thayer  v. 
lane  (1U8)  Walk.  Cb.  (Mich.)  200.  followlog  Oraene 
T.  Greene  il8Si)l  Ohio,  S3&,  18  Am.  Dec.  812;  Slgour- 
wr  T.  Hunn  (18»)  7  Coon.  IL 

Ihere  can  be  no  division  ot  partnership  propertj 
ontn  all  the  acconnta  of  the  partnership  hava  been 
tiieo  and  a  clear  Interest  of  each  partner  asoer< 
J8L.R.A. 


tabled.  Balrd  r.  fialrd  (MD  n  N.  a  GSl.  81  Am. 
De&  880. 

Partnerriilp  boslnesB  only  wOl  be  adjusted  upon  m 
settlement  of  the  partaenhip  aooounts  In  aqui^. 
Be*d  r.  MoQuesten  (1888)  61 H.  H.  80. 

In  order  to  entitle  a  partner  to  suit  In  equity  for 
an  account,  and  to  have  real  estate  declared  part* 
nershlp  assets,  It  Is  not  necessary  that  he  should  la 
the  flist  plaoe  obtain  Judgment  against  the  partner 
In  whose  name  tbe  Utle  standi.  Sevensr  v.Um^ 
honey  0972)  ffl  N.  J.  Bq.  817. 

A  oourt  of  equity  having  fall  Jnrlsdiotloo  of  aO 
cases  between  partoen  touching  partnership  prop- 
erty will  Inquire  Into,  take  aooouot  of  and  admin- 
ister upon  such  property,  whether  real  or  personal, 
and  will  not  allow  one  partner  to  commit  a  fraud 
or  a  breach  of  trust  upon  another  by  taUng  ad- 
vantuge  of  tbe  statute  of  frauds.  Holmea  v.  Mo- 
Cray  (1875)  51  Ind.359.19  Am.  Bep.  m:  Cheater  v. 
Dlckerson  (1878)  51 N.  T.  U 18  Am.  Bep.  660,  follow- 
ing Dale  V.  Hamilton  0818)  6  Hare,  888.  U  L.  J.  Gh. 
N.  8.  in,  IlJur.  1G8:  Bmez  v.  Saeex  0865)  80  Beav. 
MS:  Bunnel  v.  Talotor  (1828)  1  Coon.  668. 

There  Is  no  difference  between  partnership  real 
estate  and  other  partnership  property.  In  the  set- 
tlement of  the  affairs  of  a  partnership  tai  Hlohl- 
gan.  Qodfrey  V.  While  O880)  18  Mich.  171. 

Beal  estate  belonging  to  a  copartnership  eHeols 
should  fidlow  the  same  law  of  distribution  In  a 
court  of  obaDOsry  which  Is  applied  to  perwmal 
property.  Bioe  t.  Barnard  (1818)  20  Vt.  178, 50  Am. 
Dec.6i 

Before  the  partners  can  obtain  relief,  the  parU 
nershlp  property  must  be  within  the  control  of 
tbe  court  and  in  the  course  of  adminiatrHtlon. 
Ouev.  Beauregard 0879) SB U. &  118, 28 L. ed. m 

Beal  eatate  purchased  u  firm  property  and  held 
as  such  partakes  In  equity  of  the  chataoter  of  per- 
sonalty, to  the  extent  that  it  Is  under  the  control 
of  the  chancellor  In  making  a  final  adjustment  of 
tbe  affairs  Of  the  partnership,  whether  In  stating 
■n  aeoount  between  the  partimSi  or  in  mamballng 
tite  assets  among  tbe  cteditota.  Haook  v.  Ifauok 
0810)51  III.  28L 

If  the  partnership  acconnta  have  ooee  been 
fairly  settled  between  the  parties,  and  the  lands  to 
whtch  the  sottlemeirts  refer  wen,  aa  to  tbe  unsold 
balance  of  the  tracts,  divided  between  them  as  to 
such  property,  it  ceaees  to  be  partnership  sssets.  Is 
effectually  withdrawn  from  the  partnership  bual- 
neas,  and  such  a  settlement,  if  fairly  made  In  the 
absence  of  fraud  or  mistake,  will  ataud  until  re- 
opened or  set  aside  by  appropriate  proceedings  for 
that  purpose^  Kendall  v.  Hackworth  (IKS)  86 
Tez.  188. 

In  making  a  final  settlement  and  division  of 
partnership  propesty.  incOadlng  reel  estate,  the 
oonrt  will  look  Into  the  peeoUar  otecomstances. 
and  If  consistent  with  the  righu  of  the  parties, 
will  protect  a  partner  in  his  rights  t>y  ailovlng  him 
for  improrements  and  benefits  wbloh  he  has  b^ 
stowed  upon  the  land.  Cooper  t,  SMsriok  08511 
4  G.  Greene,  608. 

Where  a  retiring  partner  takes  his  Interest  In 
partnershlv  real  ostateos  security  for  the  payment 
of  a  debt,  such  property  cannot  as  between  the 
partnem  be  treated  aa  partnership  property  in  ad- 
justing the  accounts  aa  between  tbe  partners 
themselves  unless  they  discharge  tbe  lien.  Cliilds 
V.  F^tt  (Mich.)  Dec.  7. 1884. 

The  payment  of  m<«iey  to  release  partnership 
teal  estate  from  my  Ineumbnuioes  which  existed 
thereon  at  the  tuns  of  lis  purchase  although  not 
a  debt  which  the  partnemhlp  were  otberwlss 
twuod  to  pay  Is  In  accordance  with  the  rights  and 
Interests  of  the  copartners  aa  such  and  may  prop- 
erly be  taken  as  a  pwtof  the  adjustment  of  the 
partnefahipairairabydlvUon.  Shearer  r.  Shearer 
(1887)  98  Mass.  107. 

The  same  erldenoe  whldi  makes  It  partnessUp 
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propCBty  tot  tbe  payment  of  debta  and  adJuBtJn? 
the  eqnltJea  between  th*  partlM.  eatabllahea  It  for 
the  purpose  of  a  final  dlrldeDd.  Jones  r.  Smltta 
(1688)  81  B.  C  62r. 

Id  a  bill  for  tbe  winding  up  of  a  partnerahlp*! 
affaln.  the  contract  or  agreement  for  the  (orma- 
don  oC  0»  copartnersfalp,  with  lu  terme  and  ooa- 
ditlona,  must  be  aet  forth  in  order  to  abow  an  ex- 
Ming  partnenhlp,  and  It  must  also  be  obown  that 
tbere  was  an  undentaodlnff  or  asreement  between 
tbe  partners,  whereby  land  purobased  was  to  be- 
come partaerahtp  property,  and  Jt  sbould  alM  be 
Aown  that  ft  was  parohased  with  partnenbip 
funds,  otherwlae  the  bill  will  be  defeotlTa  Uttle 
T.  Snedeoor  (1875}  63  Ala.  IflT. 

The  fast  that  a  lease  of  mining  property,  to  be 
used  for  tbe  Jotnt  benefit  of  tbe  partners,  was 
taken  In  the  name  of  one  with  the  oDderstaadhiK 
that  he  was  to  transfer  to  the  ottaais  tbefr  respeo- 
tlve  Interests.  Is  Immaterial  In  a  suit  between  par^ 
neis  for  the  settlement  of  partnership  affaln. 
Beed  t.  Meagher  (IBMl  9  L.  R.  A.  4BB,  li  Oolo.  88S. 

Where  the  oomplafnant  la  to  f  omleh  the  capital 
and  the  defendant  to  perform  tbe  labor  In  tbe  pur- 
chase of  property  in  a  partnership  relating  to  the 
buylnar  and  selling  of  lands,  the  loeees  are  to  be 
borne  equally  between  the  partoers  and  will  be 
ordered  sold  by  tbe  oonrt  upon  tbe  wiudlog  up  of 
tbe  partnenbip.  Oloott  t.  Ving  (Utfjl  Mo- 
Lean,  15. 

An  account  for  clearing  and  ballding  npon  joint 
lands,  and  of  the  rents  thereof.  Is  a  proper  matter 
of  oonaldoiatioR  in  proceedings  for  tbe  settlement 
of  partnenhlpaftaln.  Jonsir.  Jones  (1861}  a  Ark. 

as. 

Where  the  plaintiff  Is  adjudged  tbe  owner  In  fee 
of  the  premises,  free  from  any  lien  ttaereon  by  de- 
fendant's Judginent,  neither  party  can  recover 
costs.  Kuot  r.  Wheeler  (1861)  12  Abb.  Pr.  209. 

In  a  snlt  Instituted  by  one  partner  praying  a  sale 
of  the  partnership  property,  the  court  wUI,  on  mo- 
tion, direct  an  Inquiry  whether  it  be  for  the  benefit 
Of  ail  pertles  Interested,  that  the  works  and  prop- 
my  should  be  sold,  or  carried  on  for  the  purpose 
of  winding  up  the  oonoran.  Orawsbay  t.  Hanle 
0818)  1  Swanst.  49S. 

Where  partnership  property  Is  Indivisible  and 
tutted  only  to  a  certain  purpose,  and  tbe  interest  of 
the  parties  required  that  It  should  be  sold,  the 
power  of  the  coart  to  order  a  sale  and  conreyance 
IB  unquestionable,  llegibben  v,  Peiin  f  1882}  4S  Fed. 
Sep.  188;  Power  t.  Power  (1891)  12  Ey.  L.  Kep.  7B8. 

Under  an  agreement  alleging  that  the  real  estate 
should  be  divided  betwMu  them,  or  ttaat  tbe  part- 
ner should  be  allowed  to  retain  the  portion  tiiat 
stood  In  bis  name  and  In  his  possession  at  the  date 
of  the  dissolution,  any  balancte  being  credited  ,to 
the  party  sotltled  to  it,  the  partners  are  entlUed  to 
haTe  the  whole  of  the  partnenhip  property  sold 
npon  tiie  winding  op  of  dsa  flnaTs  aOsli^  Xjman 
T.  I^an  (1829)  2  Paine,  a  a  U. 

If  the  aurvlving  partnen  hav«  not  aot«d  In  good 
faith,  and  accounted  to  the  parties  entitled  for  the 
•urpluB  assets  of  tbe  partnership  property.  Inolud- 
tng  real  estate,  the  remedy  Is  against  Uiein.  Bo1<k 
mon  T.  Fitzgerald  (1872)  7  Helsk.  HE. 

The  mere  fact  that  adlfflculty  in  the  title  of  part- 
nership landa  exlsta.  Is  no  objection  upon  a  dlssolu* 
Hon  and  settlement  of  the  partDorshlp,  to  the  or< 
derlng  of  sale  of  such  title  as  the  partnmdiip  baa, 
although  such  dlOciilty  might  prevent  tbe  best 
sole  from  being  ettboted.  Waugta  t.  Hitcbell  (UK) 

n  N.  c  no. 

In  Waters  v.  Taylor  a«iBt  t  Ves.  *  a  tSB,  the 
eoutt  decreed  a  sa^  of  tbe  whole  partnership  ea- 
tate.  real  and  personal.  In  a  partQenhlp  business, 
dissolved  by  tbe  conduct  of  the  partners,  making  It 
impossible  to  carry  on  the  partnership. 

And  at  such  sale  the  partnen  have  been  given  a 
rigbttobld.  Bowhmdsv.Bvansb WIIUanlav.Bow- 
&8  L.  a  A. 


lauds  ami  80  Beav.  80S.  8  Jur.  N.  8.  M,  8i  L.  J.  Ch. 
m,  10  Week.  Bep.  IBS,  6  L.  T.  N.  8. 658. 

Where  a  business  carried  on  In  partnership  waa 
afterwards  transferred  to  other  premises,  which 
were  purchased  by  one  of  the  partners  with  part- 
nership propraty,  bought  In  tbe  first  toetance 
partly  with  saota  property  and  partly  with  moner 
borrowed  by  one  partner,  and  afterwards  repaid 
out  of  Uie  partnership  effects  and  partly  upon  the 
credit  of  the  former  bouse,  which  belonged  to  tbe 
partnership,  it  was  held  that  a  detaee.  upon  a  pe- 
tition for  winding  up  the  partnership  businees. 
that  such  house  should  be  stOd.  was  oocrect.  Nerot 
V.  Buraand  (1827)  4  Buss.  U7. 

To  a  bill  filed  for  tbe  settleineut  of  a  partnership. 
In  the  purchase  and  sale  of  lands,  and  praying  an 
account,  the  defense  of  the  statute  of  frauds  must 
be  Qiedally  pleaded.  Fattenon  v-  Ware  (lB»i  10 
Ala.4U. 

In  otosing  tbe  partoerriilp  affairs,  the  partnen 
bare  the  legal  right  as  agalnrt  a  mortgagee  of  one 
of  tbe  partner's  shares  to  sell  the  real  estate  for 
money,  and  for  this  purpose  can  give  a  good  title 
unaffected  by  tbe  mortgage,  or  they  can  exobang* 
It  for  other  available  property  for  the  purpose  of 
conveniently  adjusting  tbelr  affairs  «rlth  creditor* 
and  each  other,  and  for  the  purpose  of  wlndinn  up 
their  bualneaa.  Tarbel  v.  Bradley  (1878)  7  Abb.  N» 
a  «n,  afllnned,  Tsibdl  V.  West  (UN)  86  N.  T.  38a 

Where,  pnvlous  to  tbe  death  of  one  partner,  a 
salary  was 'paid  to  anotiier  partner,  and  be  also 
claimed  compensation  for  caring  for  tbe  premi^ea 
used  In  the  buiinesB,  which  were  tbe  property  of 
himself  and  another  dvoeased  partner,  who  also 
had  other  real  estate  not  so  used  and  whitA  he  took 
care  of  and  ihowed  a  profit.  It  was  held  that  aW 
though  in  the  latter  he  was  entlUed  to  oompenpa- 
tlon,  yet  as  to  the  former  he  was  not  so  entitled. 
Beck  V.  Thompson  (NevJ  May  T,  IfiBL 

Where  partnen,  fw  the  uses  and  parposea  of 
their  business,  took  a  conveyance  of  lands  and  sub- 
sequently another  became  a  member  of  tbe  firm 
the  deed  oootlnulng  in  tbe  name  of  the  original 
granteea,  and  later  one  partner  sold  out  to  his  eo- 
porbiera  all  interest  In  tbe  firm  proper^  and  quit- 
claimed to  original  partnen  his  real  estate,  took 
from  them  a  mortgage,  the  new  firm  oontlouing  in 
busloees  using  the  real  estate  until  their  failure 
when  they  oompromiaed  with  their  oredltors.  In- 
cluding sucih  tearing  partner  wbo  signed  the  com- 
position deed  for  a  certain  amount  as  unsecured, 
and  subsequently  sought  to  foreclose  tbe  mort- 
gage which  it  was  contended  the  oompoaititm 
deed  deatro7ed,Mt  was  held  that  tba  receipt  of 
the  mortgage  and  the  aooompanytng  bond  caused 
tbe  claim  against  the  partnership  to  cease  and  that 
such  retlrlDg  partner  could  therefore  onlj-  look  to 
his  seonri^  for  tbe  purpose  of  paying  his  debt. 
Baxter  v.  Bell  0879)  U  Hun,  887. 8eBw 

Whereaportlon  of  tbe  real  estate  standing  In  tbe 
name  of  one  tsartner  at  his  decease,  upon  which  a 
portlOQ  of  the  buOding  buUt  by  tbe  firm  wttb  tbe 
Arm's  money  waa  placed  and  greatly  increased 
111  value,  was  devoted  to  the  business  of  the 
flrm  showing  their  IntentlcHi  to  treat  It  as  partner- 
ship proper^,  the  oonrt  held  that  In  making  a  di- 
vision of  the  partnenbip  property  the  estate  of  the 
deceased  partner  should  be  allowed  to  value  i  be 
land  at  the  time  of  Its  appropriaUon  bybuildingi 
but  tbatt  tbe  Increased  value  should  be  divided 
among  tbe  copartnen  In  proportion  to  tbetr  re- 
spective Interests  <n  tbe  profits  of  tbe  business  from 
the  funds  of  which  tbe  Improvements  were  made. 
Ballantlne  v.  Fretiogbuysen  a881)  S8  N.  J.  Eq.  ML 

Where  the  plaintiff  and  defendant,  copartners  in 
buttnesB  of  cutting  and  selling  wood  and  timber, 
plaintiS,  being  tbe  owner  of  certain  land,  vertwUy 
agreed  to  sell  defendant  <me  undivided  hate  of  tbe 
wood  and  timber  standing  thweoo,  and  that  tbe 
■ame  ^uld  dien  be  the  property  of  Hie  flrm, » 
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moaR  portion  of  tb«  wood  and  timber  belov  takeo 
off  tbe  purdfasM  moner  not  beinic  paM,  and  Dteln- 
tlff  mortosed  tbe  lot  and  noUfled  the  defendant 
that  he  would  not  be  allowed  to  out  anymore  Um- 
ber aod  to  tbe  settlement  of  tbe  partnerefalp  ao- 
coonta  the  defendant  olalmed  damsffefl  equal  to  the 
■mount  be  would  have  realized  by  tbe  cutUng  of 
tbe  remaining  wood,  the  court  held  that  mob  dam- 
ages oould  not  be  allowed  Id  the  taking  of  the  part- 
oershlp  aoooantb  BflU  t.  llDQiMileD  (UU)  81  tl. 
H.42L 

In  Falknar  t.  Bunt  (187S)  7S  N.  a  171,  a  bill  waa 
filed  In  equltf  to  set  up  and  settle  the  pa  rtaershlp, 
plalnttfT  alleging  that  be  and  tbe  defendant  bad  en- 
tered into  an  agreement  for  the  purohara  of  a 
tract  of  land  In  wblob  a  mtUslte  and  mill  were  sit- 
nated.  and  that  tbej  were  to  build  a  new  mill,  the 
plaintiff  doing  Uie  work  and  the  defendant  furalsb- 
log  tbe  materialaand  mooeT'.andoutof  theproflta 
tbe  land  wu  to  be  paid  for,  the  defendant  reim- 
bursing his  outlay  and  plalntHt  being  paid  for  his 
work,  and  afterwards  the  profits  or  leasee  were 
to  be  shared  equally  as  partners;  and  the  defend- 
ant received  tbe  proflta,  reimbursed  himself,  and 
paid  all  but  a  null  balaaoe  for  the  land.  The 
court  held  tbe  partner  waa  entitled  to  an  aooount 
And  that  such  oon  tract  need  not  be  in  writing. 

Where  real  estate  was  oontrlbuted  to  tbe  oapltal 
•lock  of  a  company  at  an  estimated  valnaHon,  and 
wag  afterwards  deatroyed  by  fire  and  rebuilt  by 
mutual  consent  with  partnership  funds,  the  loss 
fklling  upon  the  partnership,  the  property  being 
portDerahtp  property  and  a  part  of  the  capital,  tbe 
pari^er  oontriboUng  it  having  been  credited  with 
tta  value  In  the  slock  aooount.  It  was  held  upon  a 
dmoluUon  be  oould  not  withdraw  the  burnt  part, 
while  the  bulldlnsa  whioh  Oiled  Its  phuse  were  tbe 
product  of  tbe  loTeitment  of  partnenhip  tuoda 
with  bis  oonsent,  and  were  of  a  different  value, 
and  tbe  court  bold  that  such  property  oould  only 
be  settled  by  treating  suoh  property  as  partnersblp 
property,  asoertalnlng  Its  value  at  the  time  of  dls- 
■nlutlon  and  stating  the  aooount  aooordtngly. 
Clark'n  App.  ilETTe)  n  Pa.  USl 

Where  tbe  erldenoe  showed  that  tbe  property  In 
queatioo  waa  partnership  proper^,  used  and 
treats  as  au<4i  by  tbe  parties  aod  Improved  with 
psrtn*-rship  funds,  the  title  thereto  being  by  agree* 
ment  taken  In  the  name  of  one  partner  really  for 
tbe  use  and  purposes  of  tbe  partnership  and  rested 
as  the  partners  Intended  that  it  should  be,  It  was 
beld  that  althougb  tbe  property  was  realty,  yet  in 
the  estimation  of  a  oourt  of  equity  It  has  been  thus 
converted  Into  personal  estate  for  all  partnership 
purpofies,  and  along  with  other  partnersblp  effects 
was  subject  to  the  flrm^  debts  and  losses  and  to  a 
return  of  the  oapltsi  advanoed  by  each  partner 
vpon  a  dlvifiloo  of  the  balance  of  the  firm  profllSi 
aod  that  therefore  one  partner  had  no  right  to  call 
for  a  oonveyaooe  of  his  Interest  as  a  tenant  In  oom- 
foon  until  tbe  trust  fastened  upon  tuoh  property 
for  partnership  purposes  bad  been  fully  satisfied, 
tbe  leval  title  remaining  In  the  party  in  whob  the 
mutual  oonseot  ot  tbe  parties  had  vested  It,  tbe 
only  remedy  of  sac*  party  being  by  action  to  dis- 
solve the  partnership  and  tor  an  accounting. 
Kruachke  v.  Stefan  (ISM)  M  Wis.  878. 

ZXTIL  DMMUmbvpartntnMpprtortoMmoiution. 

Where  part  of  partnership  real  estate  has  been 
divided,  there  Is  no  presumption  of  the  division  of 
tbeiaaidue  in  theataienee  of  evMeooe  tothataf- 
fect.  lIeetilreT.BaiBBertl8M9Ark.518. 


XiV  nL  In  Louisiana. 

Under  tbe  I<oulslaoa  laws  IramovaUes  bought 
for  the  partoenhip  must  be  deemed  owned  jointly 

»  L.R.  A. 


br  the  Individual  partners,  and  cannot  be  regarded 
aa  owned  by  the  partnership,  yet  thepannesa  have 
tbe  right  to  require  the  avplicatlon  of  such  prop- 
erty to  pay  the  partnerehlp  debtau  Gaidar  t.  nieir 
Creditors  (ISSO)  47  La.  Ann.  346. 

Wbetber  acquired  In  tbe  partnership  name,  or 
when  shown  to  bare  been  purchased  la  tbe  name 
of  one  of  the  partners  for  tbe  partnership.  Ibid. 

If  any  immovable  property  be  purohased  In  the 
oame  of  the  firm,  the  partners  beooma  Joint  owv- 
era.  McKee  v.  Oriffln  (1871)  2B  La.  Aon.  417;  Gull- 
beau  Bros.  V.  Helanoon  (1878)  28  La.  Aoil  Stt;  Hay 
T.  New  Orleaos  A:  0.  R.  Co.  (1888)  44  Im.  Ann.  444. 

Tet  they  bold  for  tbe  firm  beneflt.  Hay  v.  New 
Orleans  ft  0.  R.  Op.  st^^ra. 

It  Is  not  partnership  property,  liable  to  the  pay- 
ment of  the  firm  debts.  Bernard  v.  Duf  our  (1811)  17 
La.  608. 

And  therefore  one  partner  cannot  afterwards 
alletute  It  without  the  oonsent  of  tbe  other  part- 
ners. Oivil  Oode,  art.  27W-,  Tfaomas  v.  Scott  a94Sa  8 
Bob.  (La.)  DMi  Weld  v.  Petets  (1848)  1  Ul  Ann.  438. 

^e  title  to  a  portion  of  the  property  may  be  lo 
the  partner,  but  tbe  value  belongs  to  the  partner- 
ship. Baca  Ramos  (1S36)  10  Ia.  Ann.  417, 18  Am. 
Dec  463;  HoKee  v.  Orlffin,  aupra. 

But  tbe  partners  have  a  right  to  partition  tt. 
Feoot  V.  Armelio  Bros.  [I8OB1 21  Ta.  Ann.  097. 

Bltber  of  the  partners  baa  the  right  to  sell  his  un- 
divided sbare  or  Interest  in  the  property,  and  such 
Is  liable  to  be  used  forhia  private  debts.  HcKeev. 
Orlffin  (1871)28  Id.  Ann.4l7i  Baoev.Bamoa  a888)10 
IM.  417,  SB  Am.  Dec  4011 

A  transfer  of  the  share  ot  a  partner  by  him  will 
operate  as  a  divestiture  of  his  Interest  and^preclude 
his  contesting  the  transferee^  title.  May  v.  New 
Orleana  ft  C.  B.  Oo.  (1892)  U  lA.  Ann.  4(4. 

Commercial  partners  may  owojeal  estate,  but  tbe 
real  estate  owned  by  them  does  not.eDter  into  their 
commercial  aaaets.  Ouilbeaa  Bros.  r.  HeUmoon 
(1878;  28 1«.  Ann.  687. 

Tet  inequity  real  estate  aoqnlred  twthe part- 
nership is  liable  for  the  partnership  debts.  Oalder 
V.  Their  Creditors  (1885)  47  La.  Aan.  846. 

80  equity  will  entoroe  the  rights  of  the  equitable 
owner  by  compelling  the  legal  one  to  make  a  con- 
veyanoe  to  the  other.  Baoa  T.  Bamoa,  supFo,-  Hall 
V.  Bprlgg  (1819)  7  Hart.  Oa.)  MS,  IS  Am.  Dec  SOS. 

Where  partnership  entries  are  relied  upon  to 
overthrow  the  title  ot  tbe  partner  to  Immonble 
property  acquired  by  him,  tbe  entry  shall  dearly 
import  the  acquisition  was  for  the  partnership. 
Oalder  v.  Their  Creditor*,  supra. 

If  tbe  books  ot  the  firm  e^Uoftly  show  tbac  the 
land  in  queatlon  was  bought  and  paid  tar  with  the 
funds  of  the  paituerablp,  for  the  aooount  aod  use 
of  tbe  partoerahip,  suoh  a  purchase  of  immovable 
property  by  members  ot  a  copartnership,  even 
though  the  title  be  taken  In  tbe  names  of  tbe  Indi- 
vidual partners,  has  preelaelr  the  MmeeSBot  aa  If 
tbe  title  be  taken  In  the  name  ot  the  Una:  la  either 
case  the  Individual  partners  become  Joint  owners. 
Hay  V.  New  Orleans  ft  C.  B.  Oo.  (1B08)  44  La.  Ann. 
414,  following  Alien  v.  Whetatone  0888)  88  Le.  Ann. 
848;  Thomas  v.  Scott  (1842)  8  Bob.  (La.)  200. 

Where  the  act  of  sale  by  wUoh  real  estate  was  ac- 
quired showed  that  the  purchase  was  made  by  tite 
parties  as  partners  trading  under  a  firm  style,  a 
note  being  given  tor  half  of  the  pnrobase  money 
signed  by  tbe  firm.  It  was  held  the  partners  were 
Joint  owners  and  that  either  ot  them  oonld  sell  his 
undivided  share  or  interest  in  the  property  wbloh 
was  llaUe  to  selBure  for  his  private  debts.  In  suoh 
a  ease,  however,  tbe  partner  must  aooount  for  the 
price,  as  be  could  not  acquire  any  part  tor  hia^< 
vate  use  wltfaoot  compensating  hla  partners.  Baca 
v.BaoMa(U8g}10I«.417.28Aa.Deo.daiL  KW. 
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ViBQINU  SUFBEMB  COUBT  OF  AfPSALB. 


VIHGrNIA  SUPREME  COUBT  OP  APPEALS. 


COMMONWEALTH  of  Virgfola,  Ftff.  in 

Err., 

V. 

iTenonBHOWH.' 
(.  Ta.  J 

I.  The  reqnlrement  of  equality  and  anl- 
formity  in  taxation  ii  Mtlefteil  by  luoh  regu- 
latioDS  as  wiU  secure  bd  equal  rate  and  Just  ral- 
uatlon  without  referenoe  to  the  m^hod  of 
TaluattoD,  end  in  oTdertobeunlfonna  tax  Deed 
not  be  Impooed  andaawawd  upon  all  inopertr  by 
the  same  agency  or  offloeia. 

C  A  tax  on  aales  of  oysters  to  be  as* 
•eased  and  paid  week^  wtalle  other  prop- 
erty is  as!ie«ee(l  and  taxes  paid  thereon  onoe  a 
ycitr,  does  not  for  that  reaiOD  Tlolate  the  princi- 
ple of  equality  and  nntformity. 

8.  A  tax  on  sales  of  oysters  expres'ily  au> 
thorlzed  by  Const.,  art.  10. 1  2.  la  not  an  lacome 
tax.  wiibin  aeotlun  i.  wblcb  ezempta  Inoomea  un- 
der frOO. 

4.  A  provision  for  a  fine  on  s,  tone  man  who 
falls  to  make  a  weekly  rettini  of  salea  of  oysters 
for  taxation  doea  not  add  to  or  inereaae  the  tax 
10  aa  to  aireot  ita  equality  and  uniformity. 

B.  Aprowislonir'vlnsf  an  option  to  pay 
the  sum  of  two  dollars  In  disoharge  of  all 
obllirattOD  for  taxes  on  sales  of  oysters,  which  Is 
merely  In  lieu  of  the  tax  imposed  on  auofa  sales  to 
be  paid  weekly,  does  not,  at  least  aa  to  one  who 
does  not  avail  talmaelf  of  the  priTfleRe,  make  the 
tax  a  Iloenso  lnste>'.d  of  a  property  tax. 

6*  An  act  to  amend  and  re>enact  certain 
sections  of  the  code  of  Virginia  and  repeal 
others  In  relntlOD  to  oysters,  and  to  add  inde- 
pendent sections  thereto,  all  of  which  have  a 
natural  cooneotloa  with  the  ireneral  subject  of 
oysten,  doea  not  embmoe  more  than  one  sub- 
ject, 

7.  The  title  of  an  amendatory  statute 

need  not  express  (he  subject  of  its  provisions  if 
ttiQ  tttleof  theorlKinal  statute  amended  Issuffl- 
d^tto  embrace  the  matters  covered. 

Bt  The  title  of  a  statute  amending,  re-enaot- 
Intr,  repotillng,  or  addlnir  to  any  part  of  the  code 
sufBclently  states  the  object  by  adopting  end  ex- 
preeeinff  the  number  and  8ub)eotof  ttieehaptm 
of  the  code  affected  thereby, 

Tbeamoamtof  a  tax  (Mk  oysters  is  suf- 
ficiently stated  within  the  meanlnRof  the 
Constitution,  art.  10, 1 18,  by  a  provision  that  It 
shall  f-gual  the  amount  of  taxes  levied  on  any 

other  6pcciefi  of  property. 

10.  The  object  of  a  tax  bein{p  snfB- 
ctently  stated  in  the  statute  which  creates  it. 
the  title  of  a  subBequent  mandatory  statute 
merely  continuing  Uie  tax  need  not  repeat  the 
object  of  the  tax. 

I I .  The  object  of  an  oyster  tax  beln^ 
expressly  stated  "to  obtain  rereuue**  it 
compiles  with  the  constitutlonel  pro\-islon  that 
the  obJcHit  roust  be  stated  altbouirh  the  Code, 
chnp.  07, 1  iiias.  provides  that  the  taxes  shall  be 
paid  "into  tlM  public  treasury  to  tbe  credit  of  the 


Nora.— For  public  flsberles  In  general,  see  Law- 
ton  V.  Steele  iN.  T.)  7 U.  A.  184.  and  note;  Wright 
r.  Hulvaney  (Wis.)  SL-B.  A.  807,andfiote. 

As  in  state  reaulatlon  of  thiDments  of  oysters  or 
taking  of  them  by  aonrealdenti,  see  State  r.  Har- 
rub  Ula.)16L.B.A.m. 
£8  L.  B,  A. 

See  also  2S  L.  R.  A.  480,  812- 


crater  fund,"  alnce  tbe  oyster  fund  Is  moely  aa 
aooount  and  sot  the  object  of  tbe  tax^ 

OUrob  21.  laSOJ 

ERROR'to  tbe  Circuit  Court  for  Gloucester 
Goooty  to  review  a  judgment  io  favor  of 
defendant 'is  a  proceeding  to  subject  bim  to 
the  penalty  for  vlolatioii  of  tbe  oyster  law. 
Reversed. 

The  facts  are  stated  in  the  o]Mnion. 

J/r.  R.  Taylor  Ss«^  AUg  Oen.,  for  tbe 
CommoD  wealth. 

J/fMrs.  J.  N.  Stobbs  and  W.  C.  I«.  To- 
liaferro  for  defendant  In  error. 

Rlely.  delivered  the  opiDlon  of  the 
oourt: 

BectloQ  6  of  tbe  Act  of  tbe  General  Assem- 
bly approved  February  26.  1893,  entitled 
"  An  act  to  amend  and  re-enact  sections  2131. 
2188,  3134,  2135,  2137,  2148,  3151,  2153,  and 
to  repeal  sections  2141.  8142,  2143,  2144,  3145, 
and  9147  of  chapter  97  of  the  Code  of  Vir- 
ginia  in  relation  to  ovatere,  and  to  add  in- 
dependent sections  thereto"  (Acts  1891-93, 
chap.  863,  p.  095),  contain  the  following  pro- 
vision :  "The  Inspector  shall  require  each 
tong  man  registered  in  his  district  to  make 
to  uiin,  on  the  Saturday  of  each  week,  or 
within  three  days  thervaiter,  during  ttw  law- 
ful season,  a  true  and  accurate  return  <rf  tbe 
Btnonnt  of  sales  made  bv  blm  during  the 
week  preceding :  snd  the  lospector  sfaalT  eoU 
lect  from  said  tong  man  on  tbe  aggregaitt 
amotmt  of  sales  for  that  week  an  amount 
equal  to  the  amount  of  tax  that  may  be  levied 
hy  the  state  on  any  other  species  of  pro|>erty ; 
but  if  at  the  time  of  registerlnghia boat,  any 
tong  man  sliall  prefer,  and  elect  to  pay.  aua 
pay  to  the  Inspector  the  sum  of  two  dollan, 
the  inspector  Bhnll  five  him  a  receipt  there* 
for,  in  which  he  shall  state  that  the  said  pay- 
ment is  a  dibcharge  of  his  obligation  under 
this  section  for  the  entire  season  for  wliich 
his  boat  is  registered,  so  far  as  the  weekly 
returns  and  the  amount  to  be  paid  thereon  is 
concerned.  ...  If  any  tong  man  shall 
fail  to  make  such  report  as  is  provi<lei1  ia 
this  section,  he  shall  I>e  &ruilty  of  a  misde- 
meanor, and  upon  convirtlon  tljereof  he  sli;ill 
be  fined  not  less  than  ten  dollars  nor  more 
than  fifty  dollars."  Iverson  Bn>nn,  the  de- 
fendant in  error,  who  was  a  tong  man  of  oys- 
ters, and  had  not  elected,  at  the  time  of  reg- 
istcrine  bis  boat,  to  pay  to  tbe  inspei-tor  the 
sum  of  two  dollars  In  dis^charge  of  liis  obli- 
giition  for  the  entire  season,  was  indicted 
under  the  said  statute  in  the  county  court  of 
Gloucester  on  the  5th  day  of  October,  18!I3, 
for  failing  to  make  the  return  which  was  due 
from  him  to  the  inspector  on  the  week  end- 
ing September  16,  1803,  or  within  the  thn-o 
days  thereafter,  of  tbe  amouot  of  bis  palea 
of  oysterg.   To  the  indiclmeot  the  defendant 


As  to  equality  of  taxation,  see  Daly  v.  Morgan 
(Hd.)  L  L,  tt,  A.  757.  and  note;  Chaddock  v,  t>ay 
<Hlcb.)  4  L,  B.  A.  809.  and  note  (including  dititlotv 
tlon  between  licenses  and  taxes':  Oook  v.  Pnrt  of 
Portland  <0r.)  IS  L.  B.  A.  S33,  and  nott;  State 
Moore  (N.  &) »  L.  B.  A.  Ol. 
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demtiTred.  The  conrt  susttitiied  the  demiirrer, 
and  gave  jadgmeot  for  the  defendant.  Upon 
B  petitioD  by  the  commonwealth  to  the  judge 
of  the  circuit  court  of  Gloucester  county  for 
a  writ  of  error  to  the  said  judgment  there 
was  a  jrro  forma  refusal,  in  pursuance  of  an 
igreenitnt  between  the  attomev  for  the  com- 
moDwealtb  aad  for  the  defenf^ant,  in  onier. 
that  the  case  might  be  promptly  brought  be- 
fore this  court.  A  writ  of  error  was  there- 
upon granted  by  one  of  the  judges  of  this 
court.  By  an  agreement  in  writing  and  filed 
with  the  zeconfall  em»«  and  objections  to 
the  indictment,  except  as  to  the  ralidity  of 
the  statute  upon  which  it  was  based,  were 
waived  by  the  counsel  for  the  defendant. 

The  only  question,  then,  for  our  considera- 
tion 1b  the  constitutionality  of  the  statute 
ftbove  quoted.  It  is  first  asMiiled  on  Uie 
ground  that  tiie  tax  prescribed  is  not  eqnal 
and  nnlform,  and  that,  therefore,  the  statute 
Is  obnozioas  to  section  1  of  article  10  of  the 
Constitution.  In  support  of  this  contention 
quite  a  number  of  objections  to  the  act  were 
urged.  Section  1  of  article  10  of  the  Consti- 
tutiou  prescribes  that:  "Taxation,  except 
as  hereinafter  provided,  whether  imposed  by 
the  state.  crMinty,  or  corporate  bodies,  shall 
be  equal  and  uQiform,  and  all  property,  both 
real  and  personal,  shall  be  taxed  In  propor- 
tion to  Its  value,  to  be  ascertained  as  pre- 
scribed by  law.  No  one  species  of  property 
from  which  a  tax  may  be  collected  shall  be 
taxed  hiirher  than  any  other  species  of  prop- 
erty of  equal  value."  An  inspection  of  the 
statute  under  consideration  ahowa  that  the 
priuclple  of  eauality  and  uniformity  was 
atrictly  observed  in  the  Imposition  of  the  tax. 
The  value  of  the  oysters  for  taxation  could 
not  well  be  ascertained  or  fixed  In  a  more 
just  manner  than  is  prescribed  by  the  stat- 
ute. It  is  to  be  ascertained  by  the  aggregate 
amount  of  sales  each  week  during  tiie  oyster 
season.  It  la  their  actual  value  In  market, 
and  not  merely  their  appraised  value.  A 
more  accurate  mode  of  ascertain  log  the  val- 
uation for  taxation  of  oysters  subject  to  be 
taxed  f»uUl  not  well  be  devised  ;  and  the  rate 
of  taxation  is  precisely  the  same  as  is  pre- 
scribed for  other  property.  The  inspector  is 
to  ool  lect  each  week  from  a  toog  man  on  the  j 
aggregate  amount  of  his  sales  for  that  week 
an  amount  equal  to  the  amount  of  tax  that 
may  be  levied  by  the  state  on  any  other  spe- 
cies of  property  ;  no  more,  no  less.    The  tax 

firescribed  is  exactly  the  same  as  that  which 
a  levied  by  the  state  on  any  other  species  of 
property,  and  the  valuation  is  ascertained  in 
the  most  accurate  and  just  manner.  Time 
is  no  just  ground  to  complain  of  the  tax  for 
inequality  or  want  of  uniformity. 

It  Is  objected  that  the  valuation  for  taxa- 
tion of  oysters  is  not  ascertained  In  the  same 
way.  or  by  the  same  method,  that  Is  pre- 
scribed for  other  property ;  that  the  valua- 
tion of  other  property  is  assessed  by  officers 
elected  or  appointed  for  the  purp<^e;  that 
the  tax  oo  oysters  is  to  be  assessed  and  paid 
weekly,  while  all  other  property  is  only  as- 
Bes»d  anoually,  and  the  tax  paid  annually; 
and  that  the  failure  of  a  tong  man  to  make 
wwkly  a  return  of  his  sales  to  the  InspectOT 
is  made  a  misdemeuKW,  and  subjects  him, 
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on  conviction,  to  the  payment  of  a  Adg. 
while  the  owners  of  other  property  subject 
to  taxation  are  not  liable  to  be  punished  for 
a  like  delinquency.  Neither  one  nor  all  of 
these  objections  affect  the  equality  or  uni- 
formity of  the  tax  imposed  on  a  tone  man, 
nor  offend  against  section  1  of  article  10  of 
the  Constitution.  Whether  true  or  false,  they 
do  not  operate  to  impose  any  greater  burden 
on  him  than  is  borne  by  the  owner  of  any 
other  species  of  property  of  the  same  value. 
They  do  not  add  one  iota  to  the  tax  be  baa 
to  pay,  and  the  itatute  is  tberefore  In  ablet 
accord  wttb  both  the  letter  and  spirit  of  the 
constitution  in  the  respect  complained  of. 
The  constitution  does  not  prescribe  that  the 
valuation  of  all  property  for  taxation  shall 
be  ascertained  in  the  same  way  or  manner. 
It  la  not  even  Implied.  In  liie  nature  of  ' 
thinjgs.  It  could  not  be  done.  The  many 
kin(»  or  species  of  property  with  their  di- 
verse characteristics  render  it  Impossible. 
The  valuation  is  tu  be  ascertained  as  pre- 
scribed by  law,— that  is,  by  the  legisla- 
ture,— and  in  as  just  a  manner  as  posdible ; 
and  on  such  valuation  the  same  rate  of  tax 
shall  be  imposed  as  on  other  property,  so 
that  "no  species  of  property  .  .  .  shall 
be  taxed  higher  than  any  other  species  of 
property  of  equal  value.  The  requirement 
of  equality  and  uniformity  Is  satisfied  by 
such  regulations  as  will  secure  an  equal  rate 
and  a  just  valuation  without  reference  to  the 
method  of  valuation,  and,  In  order  to  be  uni- 
form, a  tax  need  not  be  imposed  and  assessed 
UDon  all  property  by  the  same  ageuCT  or 
of^cer.  Shenandoah  Faff«y  B.  Oo.  v.  (Marke 
County  Supra.  78  Va.  269 ;  Kentucky  Bailmad 
Tax  Casei,  116  U.  S.  887,  888,  29  L.  ed.  419; 
Onirai  Iowa  R.  Oo.  v.  Wright  County  Supri. 
67  Iowa,  lOa;  and  LoumtilU  dk  If.  A.  R.  Co. 
V.  Statt,  2S  Ind.  177.  The  legislature  may 
prescribe  any  metliod  it  may  deem  best  for 
attaining  a  just  and  fair  valuation  of  any 
Bpecies-of  property,  and  the  court  could  not 
declam  any  such  law  void,  unless  It  mani- 
festly violated  the  principles  required  by  the 
constitution.  The  fact  that  oysters  are  re- 
quired to  be  assessed,  and  the  tax  to  be  paid 
every  week,  while  other  property  Is  only  as- 
j  sessed  and  the  tax  paid  once  a  year,  does  not 
work  Inequality  In  the  amount  of  the  tax 
paid.  The  tong  man  does  not  par  weekly 
on  the  same  property.  In  the  result  he  only 
pays  on  the  aggregate  amount  of  bis  sales 
during  the  season  the  regular  pro  rata  tax 
that  is  paid  on  all  other  property.  The  fact 
that  be  pays  the  tax  in  weekly  installmcuts 
instead  of  one  annual  payment  does  not  in- 
crease the  amount  of  his  tax  one  stiver.  The 
amount  to  be  paid  to  the  state  Is  precisely  the 
same,  whether  paid  In  one  single  payment 
or  in  weekly  installments. 

It  is  claimed  that  the  tax  In  question,  be- 
ing assessed  on  the  aggregate  amount  of  sates 
of  oysters.  Is  an  income  tax,  and  Is,  there- 
fore, violative  of  section  4,  article  10,  of  the 
Constitution,-  which  exempts  Incomes  under 
$600  from  taxation.  It  is  a  sulDcient  answer 
to  this  objection  to  say  that  the  tax  is  as- 
sessed on  sales,  and  not  upon  Incnme.  and 
that  the  section  of  the  constitution  referred 
to  has  no  application  to  the  case ;  and.  fur- 
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thermore,  that  the  tax  on  the  "amount  of 
•ales  of  oysters"  taken  from  their  natural 
beds  is  expressly  authorized  by  section  2  of 
the  said  article  of  the  Constitutioa. 

It  is  further  objected  that  because  the  act 
subjects  a  tong  man  to  a  fine  of  not  less  than 
$10  nor  more  than  $50  if  he  fail  to  make  to 
the  inspector  the  required  weekly  return  of 
sales,  ft  discriminates  against  the  tong  man, 
as  no  other  owner  of  property  subject  to  taxa- 
tion Is  liable  to  a  fine  for  a  like  delinquency. 
If  this  were  in  fact  true,  it  would  not  be 
cause  to  declare  the  statute  void  for  inequal- 
ity  or  want  of  uniformity  in  the  tax  imposed 
on  tong  men  of  oysters.  It  In  no  wise  adds 
to  or  increases  tbe  but.  That  reBuiiu  fixed, 
and  Is  the  same  that  la  "  leried  by  tlie  state 
on  any  other  species  of  property."  If  Uie 
toug  men  respect  the  law  by  which  the  valua- 
tion of  oysters  for  assessment  is  to  be  ascer- 
tained, they  will  never  incur  the  fine.  A 
statute  that  is  otherwise  valid  Is  not  rendered 
Invalid  by  bavinx  a  penalty  affixed  for  its 
violation.  The  wrong  of  the  citizen  can 
never  make  a  valid  law  void.  But  the  claim 
of  discrimination  is  not  founded  in  (act. 
Owners  of  other  property  are  subject  to  pun- 
ishment for  a  like  delinquency.  The  pen- 
alty prescribed  by  tbe  statute  in  question  is 
for  falling  to  make  the  return  of  sales  to  the 
inspector,  who  is  to  assess  the  tax.  Under 
the  general  law,  forms  for  lists  of  valuations 
are  furnished  by  the  assessor  to  tbe  owners 
of  personal  property,  which  they  are  required 
to  fill  out  by  listing  their  property  and  affix- 
ing valuations  thereof,  and  which,  after  be- 
ing verified  by  oath,  are  required  to  be  re- 
turned to  the  assessor  or  clerk  of  the  court 
within  tea  days  thereafter ;  and  the  failure 
to  return  the  same  within  tlie  time  required, 
and  to  make  oath  to  its  truth  and  fairness, 
subjects  the  offender  to  a  forfeiture  of  not 
less  than  |80  nor  more  than  $1,000.  Va. 
Covle,  491,  494,  497.  Btatutes  imposing 
penalties  for  failure  or  refusal  to  make  such 
returns  or  to  return  such  lists  are  quite  com- 
mon, and  have  been  uniformly  upheld. 
Washington  v.  Own.  3  Va.  Cas.  258 ;  Com. 
V.  Bj/rm,  SO  aratt.  165 ;  8iale  v.  Bell,  61  N. 
0.  76 ;  Gem.  v.  Cooke,  50  Pa.  201 ;  Hartfm-d 
V.  Champion,  68  Conn.  268,  35  Am.  & 
Eng.  Encyclop.  Law,  p.  206.  Nor  does  the 
statuM  Infringe  in  the  least  on  the  provision 
of  the  constitution  which  authorizes  a  tax  to 
be  imposed  on  "the  amount  of  sales  of  oys- 
ters" taken  from  the  natural  beds  by  any 
citizen  "in  any  one  year  ...  at  a  rate 
not  exceeding  the  rate  of  taxation  Imposed 
on  any  other  species  of  property."  Article 
10,  §  3.  It  imposes,  as  has  been  seen,  a  tax 
on  toe  weekly  sales  of  oysters  equal  to  the 
amount  of  the  tax  that  may  be  levied  by  the 
state  on  any  other  ipecles  of  property ;  but 

Erovides  that  "If  at  the  time  of  registering 
Is  boat  any  tong  man  shall  prefer  and  elect 
to  pay,  and  pay  to  the  inspector  the  sum  of 
two  dollars,  the  inspector  shall  give  him  a 
receipt  therefor  to  which  he  shall  state  that 
the  said  payment  Is  In  discharge  of  his  ob- 
ligation under  this  section  for  the  entire  sea. 
•on  for  which  his  boat  is  registered,  so  far 
as  the  weekly  returns  and  the  amount  to  be 
paid  thereon  la  concerned."  It  Is  insisted 
98  L.  R  A. 


that  this  Is  in  substance  and  effect  a  llccnaa 

tax,  and  not  a  property  tax,  and  is  therefore 
obnoxiousto8ection2of  article  10  of  the  Can- 
atUutioo.    This  claim  is  not  well  founded. 
The  constitution  expressly  authorizes  tbe 
legislature  to  impose  a  tax  on  the  amount  of 
sales  of  oysters  taken  from  their  natural  beds 
by  any  citizen  in  any  one  year,  but  limtts  the 
tax  to  the  rate  Impo^  upon  any  other  species 
of  property.    The  statute,  pursuing  dlrectlj 
the  constitutional  provision,  requires  a  ton^ 
man  to  make  return  to  the  inspector  of  the 
amount  of  his  sales  of  oysters  so  tAken,  and 
the  inspector  to  collect  from  the  tong  man  on 
the  aggregate  amount  of  sales  an  amoant 
equal  to  tbe  amount  of  tax  levied  by  Uie  state 
on  other  property.   Thus  the  tons  man  Is  re- 
quired to  pay  on  the  amount  of  liis  sales  aa 
the  constitution  autliorlzes,  and  not  other- 
wise; and  only  such  amount  aa  Is  equal  to 
the  tax  Imposed  by  tbe  stete  on  other  prop- 
erty.   Tbe  statute  does  not,  therefore,  offend 
against  the  coDStitutlon,  and  it  Is  difficult  to 
see  how  It  can  be  so  claimed.   The  provision 
that  if  the  tong  man,  at  the  time  of  register- 
ing bis  boat,  shall  prefer  and  elect  to  phj, 
and  pay  the  sum  of  two  dollara,  sucb  pay- 
ment shall  be  a  discharge  of  his  obligation 
for  the  entire  season  for  the  tax  imposed  nn 
the  amount  of  his  sales,  is  simply  a  privilege 
extended  to  him,  which  he  may  eltlicr  accept 
or  decline.  He  Is  under  no  compulsion  what- 
ever to  avail  himself  of  It.    He  Is  without 
cause  of  complaint  on  this  score.    Nor,  un- 
less accepted,  does  It  affect  the  tax  Imposed 
in  strict  adiierence  to  the  constitutional  pro- 
vision.   We  have  now  disposed  of  the  many 
objections  raised  to  tbe  constitutionality  of 
tbe  statute  on  tbe  ground  of  inequality  or 
want  of  uniformity  in  the  tax  It  imposes,  and 
the  objection  that  It  Is  a  license,  and  not  a 
property  tax.    It  is.  In  my  opinion  valid 
against  such  attack. 

It  is  next  contended  that  it  Is  repugnant 
to  section  15of  article  ti  of  the  Constttutioo, 
which  Is  as  follows :  "No  law  shall  embrace 
more  than  one  object,  which  shall  be  ex- 
pressed in  Its  title;  nor  shall  any  law  be  re- 
vived or  amended  with  reference  to  Ite  title, 
but  tlie  act  revived,  or  the  section  amended, 
sliall  be  re-enacted  and  published  at  length." 
The  title  of  the  act  was  stated  at  tbe  begin- 
ning of  this  opinion,  but  for  convenience  In 
examining  the  objection  made  to  Ite  validity 
or  sufBciency  under  the  foregoing  provision 
of  tbe  constitution.  It  will  be  here  repentod. 
It  is  entitled:  "An  act  to  amend  and  re- 
enact  sections  3181,  3188,  2184,  2185,  2137, 
2148.  2161,  2163,  and  to  repeal  sections  2141, 
2142,  3148.  2144,  2145,  and  2147  of  chnptcr 
97  of  the  Code  of  Virginia,  In  relation  lo 
oysters,  and  to  add  Independent  sections  Uiere- 
to."  It  Is  claimed  that  the  body  of  the  stat- 
ute embraces  many  objects,  instead  of  one 
object,  as  required  by  the  constitutional  pro- 
vision, and,  further,  that  these  many  objects 
are  not  expressed  in  the  title;  that  it  both 
amends  and  repeals  many  sections  of  the 
code,  and  that  the  Independent  sections  have 
various  objects,  sucb  as  registering  boats 
to  be  used  In  taking  oysters  from  tbelr  nat- 
ural beds,  arranging  oyster  districts,  sur- 
TOTlng  oyster- plannng  ground,  assigning 
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•nd  renttng  oyster  gronnd,  tax  on  sales  of 
oy^en  taken  firom  their  natural  beds,  and 
-wier  stmt lar  proTlsloos ;  and  It  is  contended 
that  "the  title  should  have  stated  ami  shown 
what  aublect  each  aectltm  as  amended  and 
n-enacted  had  referenoe  to,  what  subject 
«ach  section  repealed  had  reference  to,  and 
that  the  subject-matter  in  the  Independent 
sections  should  hare  been  clearly  set  forth 
in  the  title."  Tbe  provision  of  the  constitu- 
tion is  a  wise  and  wholesome  one.  Its  pur- 
pose is  apparent.  It  was  to  prevent  the 
members  of  the  legislature  and  the  people 
from  being  misled  by  the  title  of  a  law. 
It  was  intended  to  fnevent  the  use  of  de- 
«epttTe  titles  as  a  cover  for  vicious  legis- 
lation, to  preTent  the  practice  of  bringing 
together  into  one  bill  for  corrupt  purposes 
aubjecta  diverse  and  dissinfillar  in  their 
nature,  and  having  no  necessary  connection 
with  each  other :  and  to  prevent  surprise  or 
fraud  in  legislation  by  means  of  {norisions 
in  bills  of  which  the  titles  gave  no  Intima- 
tion. And,  on  the  other  hand,  it  was  not  in- 
tended to  obstruct  honest  legislation,  or  to 
prevent  the  incorporation  Into  a  single  act 
of  the  entire  statutory  law  upon  one  general 
subject.  It  was  not  designed  to  embarrass 
legislatitMi  by  oompelling  the  multiplication 
of  laws  by  toe  passage  of  separate  acts  on  a 
single  general  subject.  Although  the  act  or 
•tatute  authorizes  many  things  of  a  diverse 
nature  to  be  done,  the  title  will  be  sufficient 
If  the  things  authorized  may  be  fairly  re- 
gardcud  as  in  furtherance  of  the  object  ez- 

firessed  in  the  title.  It  is  therefore  to  be 
iberally  construed  and  treated,  so  as  to  up- 
bold  tka  law,  if  practicable.  Cooley,  Const. 
Llm.  p.  170.  All  that  la  required  by  the 
€onetitutiooBl  provision  Is  that  the  subjects 
embraced  in  the  statute,  but  not  specified  in 
the  title,  are  congruous,  and  have  natural 
connection  with,  or  are  germane  to,  the  sub- 
ject expressed  In  Uie  title.  This  has  been, 
■o  f ar  aa  I  am  aware,  Uie  construction  given 
this  proTiatMi  of  the  constitution  by  this 
court,  by  the  highest  courts  of  other  states 
whose  constitutions  contain  the  sanie  or  a 
similar  provision,  and  by  the  Supreme  Court 
of  the  United  States.  PoteeU  v.  Bmnnciek 
County  Supn.  88  Va.  707;  LtMoUett  v.  Com. 
8d  Va.  878  ;  8U^  v.  JTiwm,  88  N.  J.  L.  850 ; 
F»fpi$  T.  Brigfii,  60  N.  T.  558 ;  Johnaon  v. 
Barrimm,  47  Minn.  B78 ;  Fhleoner  t.  Bobinion, 
40  Ala.  347;  €ktrt4r  Countyv.  Sinton,  120 
U.  S.  S28,  80L.  ed.  703;  ifontelairy.  Bamg- 
ddl,  107  U.  S.  1S6,  S7  L.  ed.  433  ;  Independent 
School  Ditt.  cfAekiey,  Hardm  County.  Iowa 
T.  HaU,  113  U.  S.  143,  28  L.  ed.  U67 ;  and 
Unity  T.  BuTTogt,  108  U.  B.  467-469.  38  L. 
•d.  408,  409. 

It  is  very  plain  Uiat  the  subjects  of  the 
varioos  sections  of  the  act  under  considera- 
tion are  not  dissimilar  or  discordant,  but 
have  natural  connection  with  each  other,  and 
relate  to  the  general  subject  (oysters)  ex- 
pressed in  the  title.  They  are  all  the  means 
to  an  end.  They  are  Instrumentalities  for 
the  accompliahment  of  the  general  object  of 
the  act.  No  one  interested  In  the  subject- 
matter  of  the  statute  could  be  misled  by  the 
title,  or  be  put  off  hit  guard  by  hearing  it 
read  by  the  titlaw  Undn  the  fust  and  fair 
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interpretation  that  has  been  uniformly  gWea 
to  the  provision  of  section  16  of  article  6  (tf 
the  Constitution,  the  title  to  the  act  in  ques- 
tion is  sufficient,  and  It  was  unnecessary  to 
set  forth  in  it  the  various  subjects  of  its 
different  sections,  which  would  have.  Indeed, 
made  the  title  what  the  constitutional  pro- 
vision never  Intended  to  require,  an  abstract 
of  the  law  or  an  Index  of  Its  contents. 

There  is  another  view  which  may  be  urged 
in  support  of  the  sufficiency  of  the  title.  It 
will  be  observed  ttiat  it  is  an  amendatory 
act.  and  not  the  original  act  on  the  subject. 
In  such  case,  if  the  title  of  the  original  act 
is  sufficient  to  embrace  the  matters  covered 
by  the  provisions  of  the  act  amendatory  there- 
of, it  is  unnecessary  to  Inquire  whether  the 
title  of  the  amendatory  act  would  of  itself  be 
sufflcient.  If  the  title  of  the  original  act  is 
sufficient  to  embrace  the  matters  contained 
in  the  amendatory  act,  whether  that  of  the 
amendatory  act  Is  in  itself  sofflclent  Is  un- 
important. State  V.  Ranaon,  78  Mo.  78 ;  8t, 
Loui*  V.  Ti^a,  42  Mo.  690 ;  Brandon  v.  State, 
leind.  197;  Mofifard  v.  JJngvr,  8  Iowa.  82; 
Suae  T.  AXgood,  87  Tenn.  188 ;  and  YelU>m 
River  Imp.  Co.  v.  Arnold,  46  Wis.  214,  224. 
The  act  in  question  is  amendatorv  of  chapter 
97  of  the  Code  of  Virginia,  on  "OvBters." 
This  chapter  contains  and  embraces  the  stat- 
ute  law  on  the  subject  of  oysters  enacted  la 
Acts  1888-84,  chap.  254,  p.  824,  as  revised 
by  the  revisers  of  that  code ;  and  the  section 
under  which  the  defendant  in  error  was  in- 
dicted was  in  substance  contained  in  section 
8  of  said  Act,  and  was  incorporated  in  the 
code  as  section  2143.  That  section  of  the 
code  Is  repealed  by  Acta  1891-93,  chap.  868, 
p.  696,  and  section  6  enacted  In  Its  place  as 
an  Independent  section.  We  have  already 
set  forth  the  said  section  at  leneth.  Is  ft 
germane  to  the  subject  expressed  in  the  title 
of  the  Act  of  1888-84  referred  to?  Would  it 
have  been  legitimately  covered  by  its  title? 
The  title  was  as  follows:  "An  act  for  the 
preservation  of  oysters  and  to  obtain  revenue 
for  the  privilege  of  taking  them  within  the 
waters  of  the  commonwealth."  Tliese  ques- 
tions can  only  be  answered  In  the  affirmative. 
Section  2143  of  the  Code,  taken  from  the 
original  Act  of  1883-84,  and  incorporated 
into  the  code  bv  the  revisers,  and  the  inde- 
pendent section'  under  discussion,  nvimbered 
6,  of  the  Act  of  1891-93.  relate  directly  and 
expressly  to  the  object  expressed  In  the  title 
of  the  original  act.  This  cannot  be  ques- 
tioned. And,  being  fully  covered  by  it,  the 
title  of  the  Amendatory  Act  of  1891-92  Is  a 
sufficient  compliance  with  the  constitutional 
requirement.  It  may,  however,  be  said  that 
the  act  in  question  did  not  purport  to  amend 
the  original  Act  of  1888-84,  but  to  amend  and 
re-enact  and  repeal  various  sections  of  chap- 
ter 97  of  the  Code  of  Virginia,  and  add  other 
sections  to  it.  This  is  true,  and  It  Is  also 
true  that  the  revisers  of  the  Code  (1887)  in- 
corporated into  It  the  provisions  of  the  Act  of 
18^-84,  and  that  the  sections  so  amended  and 
re-enacted  and  those  repealed  were  mainly 
taken  by  the  revisers  from  the  said  act.  But 
ttie  fact  that  the  act  purports  to  amend  the 
code  instead  of  the  original  act.  so  far  from 
Invalidating  i%  is  an  additional  reason  why 
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it  Is  not  obooxlnns  to  the  conititutlon  In  re- 
spect to  tlie  matter  of  its  title.  The  laws 
contained  in  the  oresent  code  were  enacted 
before,  and  the  great  body  u(  them  very  lon^ 
before,  they  were  incorporated  into  it.  They 
were  taken  from  previous  codes  and  compila- 
tions of  the  general  laws,  and  from  statutes 
patiBed  subsequent  to  such  codes  and  compila- 
tions. It  Is  to  be  presumed  that  tbey  were 
constitutionally  enacted,  as  well  as  to  the 
tiUe  as  in  other  respects.  I'hey  were  col- 
lated, revised,  and  digested  under  appropri- 
ate titles  and  chapters,  and  divided  into  sec- 
tions in  pursuance  of  an  act  of  the  legislature, 
and  then  passed  by  It  as  one  act  under  a 

S roper  title  with  the  object  of  the  act  therein 
uly  expressed  ;  'An  act  to  revise,  arrange 
and  consolidate  into  a  oode  of  the  general 
statutes  of  the  commonwealth,  approved  May 
16,  1887,"  in  strict  compliance  with  the  con- 
stitution. It  was  not  to  amendments  of  gen- 
eral statutes  thus  consolidated  into  a  code 
that  section  15  of  aitlcle  6  of  the  Constitu- 
tion was  intended  to  apply,  but  it  was  aimed 
at  the  separate  acts  In  their  original  enact- 
ment, when  the  opportunity  existed  for  tlie 
evils  and  the  mischief  to  be  done,  which  the 
constitutional  provision  was  designed  to  pre- 
vent or  defeat.  It  is  not  necessary,  therefore, 
to  do  more,  if  so  much,  in  amending  and  re- 
enacting  or  repealing  any  part  of  the  code  or 
adding  thereto,  than  refer  to  the  proper 
Chapter  and  section  thereof  to  be  amended  or 
repealed  or  added  to,  and  adopt  and  express 
in  the  title  of  Uie  amendatory  act  the  num- 
ber and  subject  of  such  chRpter,  if  the  pro- 
vision of  such  amendment  by  re-enactment 
or  by  additional  section  or  sections  is  ger- 
mane to  the  subject  of  the  chapter.  Swond 
Qrrman  Bldg.  At»o.  v.  I/ewman,  60  Md.  63 ; 
Lankford  v.  Someraet  Qmnty  Oomra.  78  Md. 
105,  and  Hi),  11  L.  R.  A.  491,  496;  Beaih 
V.  Joliruon,  86  W.  Va.  782 ;  Dtigge  v.  Stttte, 
17  Neb.  140;  8tat«r.  Berka.  20  Neb.  875; 
PeojOe-v.  Hoteardy  78  Mich.  10;  and  People 
T.  Partin  (Cal.)  14  Pac.  Rep.  783.  The 
chapter  of  tbe  code,  whose  sections  are  af- 
fected by  tbe  act  In  question.  Is  numbered 
97,  and  "Oysters"  Is  expressed  to  be  Its  sub- 
ject. The  act  whose  constitutionality  is 
questioned  refers  in  its  title  to  that  chapter 
by  number,  and  uses  Its  title ;  and,  as  I  liave 
previously  shown,  the  provisions  of  all  the 
sections  of  tbe  act  relate  directly  and  ex- 
pressly to  tbe  subject  "Oysters."  It  is  not, 
therefore,  in  conflict  with  the  constitution. 

The  constitution  of  Maryland  contains  a 
simitar  provision  to  that  of  our  own,  and  the 
court  of  appeals  of  that  state  has  held  that 
in  amending  Its  code  of  laws,  which  Is  di- 
vided into  articles,  it  is  sufficient  to  refer  to 
the  number  of  the  article.  The  subject  of 
its  ninety-fifth  article  Is  "Usury."  under 
which  is  contained  the  whole  legislation  of 
the  state  regulatins  the  rate  of  fnteresr,  de- 
claring the  penalties  and  forfeitures  for 
usury,  snd  prescrihing  the  manner  in  which 
such  forfeitures  shall  be  enforced.  The  legis- 
lature of  Maryland  passed  an  act  amending 
the  said  article,  under  the  title  :  "  An  act  to 
amend  article  ninety-five  of  the  Code  of  Pub- 
lic General  Laws  by  adding  an  additional 
section  thereto."  Laws  1876,  p.  601.  In 
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Beecnd  Qerman  Btd^.  Ammo.  t.  Jftmnan,  mtprtk, 
the  act  was  assailed  as  repugnant  to  the  con- 
stitution, but  the  court  held  that  tbe  title  of 
the  act  complied  with  the  constitutional  pro- 
vision requiring  the  subject  of  an  act  of  as- 
sembly to  be  described  in  its  title ;  and  added 
that "  it  was  not  necessary  to  state  in  the  title 
that  the  section  to  be  added  to  the  code  relatnl 
to  the  subject  of  usury.  The  reference  to  the 
particular  article  in  the  oo^,  which  relate» 
only  to  the  subject  of  081117,  clearly  Indicated 
the  subject  of  the  law."  The  act  that  was 
drawn  in  question  In  HMih'V.  Johnson,  nipra, 
was  entitled  "An  act  to  amend  'An  act  to 
amend  and  re-enact  section  58  of  chapter  i.^ 
of  the  Ck>de  of  West  Virginia.*"  It  was  ob- 
jected to  on  account  of  die  iusufBciency  of 
its  title,  but  the  court  held  otherwise,  and 
said  :  "The  provision  cited  seems  to  refer 
rather  to  original  acts  than  to  those  which 
are  only  amendatory;  but,  supp(»iag  it  to 
apply  to  the  latter,  when  the  amendment  in 
its  title  points  not  only  to  the  chapter  which 
is  to  be  amended,  but  to  the  verr  section,  It 
seems  to  us  to  amount  to  a  sufUcient  ex- 
pression of  the  object  of  the  law  to  prevent 
any  of  the  evils  which  the  constitutional 
provision  was  intended  to  mnedy."  The 
title  of  the  act  which  was  questioned  in  Pea- 
pie  V.  Howard,  »upra,  read  as  follows:  "Aq 
act  to  amend  chapter  168  of  the  Revised  Stat- 
utes of  1846,  being  chapter  J80  of  the  Com- 

riiled  Laws,  entitled  *of  offences  against  the 
Ives  and  property  of  Individuals. Law» 
1867,  p.  168.  The  amendment  consisted  la 
adding  to  the  chapter  a  new  section.  In  its 
opinion  tbe  court  said :  "  It  is  claimed  that 
the  object  of  the  act.  which  was  to  create  » 
new  felony,  is  not  expressed  In  the  title:  that 
an  amendment  means  a  change  or  alteration 
In  something  already  existing,  and  does  not 
mean  creation,  or  ma  bringing  In  of  sub- 
staniially  new  matter;  and  that  the  pieclB» 
purpose  of  tbe  act  should  have  been  clearly 
stated  in  the  title.  .  .  .  Acts  entitled 
'Acts  to  amend  a  named  act'  are  not  obnoxious 
to  the  constitution,  if  the  amendnient  comes 
fairlv  within  the  scopw  of  the  title  of  tbe 
oriirlnal  act.  Nor  would  the  amendment  of 
a  compiler's  section,  if  the  sabject-naatter  oC 
the  section  was  expressed  in  the  title.  But 
it  is  said  that  the  chapters  and  sections  of  th» 
compiled  laws  have  no  titles,  tbe  titles  being 
placed  there  by  the  compilers,  and  not  by  the- 
leeislature.  .  .  .  When  the  chapters  ar& 
referred  to  and  they  are  identical  in  sections, 
and  the  title  as  used  by  the  oompller  is  sub- 
stantially stated,  and  an  amendment  la  pco- 
pnaed  to  such  chapter,  the  public  are  notified 
that  a  change  is  proposed  in  the  law  relating 
to  tbe  class  of  offenses  treated  of  in  such 
chapters,  and  that  amendments  may  alwaya 
be  made  by  adding  a  new  section,  as  an  act 
is  amended  by  adding  a  n^w  section.** 

It  Is  further  contended  that  the  act  is  un- 
constitutional because  tt  Imposes  a  tax  with- 
out stRting  the  tax,  or  the  object  of  it,  and 
Is  therefore  repugnant  to  section  16  of  article- 
10  of  the  Constitution,  which  provides  that 
"every  law  which  imposes,  continues,  or 
revives  a  tax,  shall  distinctly  state  tbe  tax 
and  the -object  to  which  it  is  to  be  applied,, 
and  it  shall  not  be  sufficient  to  refer  to  any 
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other  law  to  fix  such  tax  or  object. "  So  far 
as  I  am  aware,  thla  particular  proviBlon  of 
the  ooDStltutlon  has  not  heretofore  been  re- 
Tiewed  by  thit  court.  It  waa  not  In  any  eon- 
■titutfon  of  the  state  prior  to  1809.  It  ap- 
pears there  for  the  first  time.  It  Is  true  that 
the  act  coQtaiDi  a  tax.  Is  It  distinctly  stated  ? 
It  is  prcacri  bed  to  be  **  an  amouD  t  equal  to  the 
amount  of  tax  that  may  be  levied  by  the  state 
DO  any  other  species  of  property. "  It  ie  made 
exactly  the  same  as  that  which  is  imposed  on 
other  property.  Tong  men  are  required  to  pay 
the  same  tax  on  the  fair  Talue  of  the  oysters 
taken  and  sold  by  them  that  is  paid  by  others 
on  other  property  of  the  same  value.  The 
tax  is  accurately  prescribed.  It  is  not  open 
to  mistake  or  doubt.  It  Is,  in  the  sense  of 
the  constitution,  distinctly  stated.  The  act 
specifically  and  definitely  fixes  the  amount 
of  the  tax,  and  fn  this  respect  complies  with 
the  letter  and  purpose  of  the  constltattonal 
provision. 

Next,  as  to  the  object  of  the  tax.  It  is 
claimed  that  this  Is  new  leKislatloo,  and  not 
an  amendment  of  a  former  law,  but  the  en- 
actment of  a  new  section,  and  that,  therefore, 
it  imposes  a  tar.  Bnt  this  is  a  mistake.  It 
does  not  impose  a  new  tax.  It  simply  con- 
tinue* a  tax  already  existing  and  in  force 
when  the  act  was  passed.  The  very  act  which 
prescribes  tlie  tax  repeals  a  section  of  the 
Code  taken  from  the  act  of  1688-84  (chapter 
S54,  %  6),  which  fixed  the  same  tax.  It  is 
■tmpfy  tiie  substitutitm  by  the  same  act  of 
another  tectltm  for  the  orl^nal  section,  both 
eontaining  the  same  tax.  The  act,  therefore, 
Instead  of  imposing  a  tax.^simply  continues 
It.  We  have  already  seen,* in  discussing  the 
objection  to  the  title  of  the  act.  that  where 
an  act  is  amendatory  of  an  original  act,  and 
tbe  title  of  the  original  act  Is  sufllcient  to 
cover  the  matter  of  tbe  amendment,  It  Is 
mfficlent,  and  the  title  of  the  amendatory  act 
becomes  unimportant  For  the  same  reason, 
where  an  amendatory  act  merely  continues  a 
tax  without  stating  tbe  object  to  which  it  is 
to  be  applied,  it  will  be  a  compliance  with 
the  constitutional  provision  if  the  original 
act  whltUi  imposed  the  tax  states  the  object 
to  which  It  was  to  be  applied.  Under  the 
eoDsUtatlon  the  title  Is  a  necessary  part  of 
every  statute.  The  tax  which  the  act  In 
question  continues  was  imposed  by  the  Act 
of  1883-84.  We  have  only  to  refer  to  that 
act  to  find  a  satisfactory  answer  to  tbe  con- 
stitutional objection  now  urged.  It  Is  en- 
titled "  An  act  for  the  preservation  of  oystere 
to  obtain  revenue  for  ue  privilege  of  taking 
tbem  within  the  waten  of  the  common- 
wealth. "  The  object  of  the  tax  is  concisely 
but  expressly  stated.  It  Is  "to  obtain  rev- 
enue."  What  is  "revenue?"  It  is  the  income 
which  a  state  collects  and  receives  Into  its 
treasury,  and  is  appropriated  for  the  payment 
tt  iu  expenses.  The  object  of  tbe  act,  then, 
waa  to  jslse  money  for  the  support  of  the 
coverament  of  the  state.  It  is  concisely 
defined  by  the  words  to  "raise  revenue"  but 
by  that  phmse  the  object  of  the  tax  is  as 
popularly  understood  as  if  It  bad  been  de 
daied  in  the  title  or  body  of  the  act  that  the 
object  was  to  raise  money  for  the  current  ex- 
penicfl  of  tbe  gDvemment.   While  the  Act 

S8UB  A. 


of  1891-93  does  not  purport  to  amend  the  Act 
of  1888-64,  but  the  code,  ret  It  Is  that  act  as 
put  into  tbe'code  which  is  in  reality  amended. 

It  cannot  be  necessary  in  an  amendment 
which  continues  a  tax  contained  In  the  arig- 
Inal  act  without  changing  the  object  of  tbe 
tax,  to  repeat  the  object.  The  statement  of 
it  in  the  original  act  la  sufflcient.  It  appears 
from  section  2135  of  chapter  97  of  the  Code, 
where  tbe  Act  of  1688-84  was  incorporated 
into  it,  that  each  Inspector  of  oysters  is  re- 
quired to  pay  all  taxes  on  sales  of  oysters, 
together  with  all  fees  and  fines  collected  by 
bim  "into  the  public  treasury,  to  tbe  credit 
of  the  oyster  fund. "  This  section,  as  amendcMl 
and  re-enacted  by  the  Act  of  1891-92  uses  the 
same  language.  The  "oyster  fund"  here  re- 
ferred to  IS  merely  an  account  that  shows  upon 
the  credit  side  Uie  amount  of  taxes,  rents, 
fees,  and  fines  derived  from  oysters,  uid  apon 
the  debit  side  tbe  expenses  incurred  In  sus- 
taining the  means  furnished  by  law  for  their 
preservation  and  obtaining  revenue  from 
them.  It  Is  simply  kept  for  tbe  information 
of  tbe  executive  cf  the  state,  tbe  general  as- 
sembly, and  tbe  public,  in  order  that  it  may 
be  conveniently  seen  whether  oysters  are  a 
source  of  revenue  tn  the  state,  and,  if  so,  to 
what  extent.  It  has  no  reference  to  tbe  ob- 
ject of  the  tax,  and  In  no  wise  altera  or 
affects  ite  object  as  expressed  in  the  title  of 
tbe  Act  of  1838-84,  or  diverts  the  moneys  re- 
ceived under  the  tax  from  the  payment  of  the 
ordinary  and  current  expenses  of  the  state. 
The  tax  is  distinctly  stated  In  the  act  And 
there  can  be  no  misnnderatandine  or  doubt 
as  to  the  object  to  which  it  Is  to  be  applied. 
The  law  Is  valid. 

The  constitution  of  New  York  contains  the 
same  provision  in  the  same  identical  words. 

It  has  been  construed  more  than  once  by  the 
courts  of  that  state,  and  liberally  inter- 

Sreted.  It  came  before  tbe  supreme  court  of 
few  York  In  People  v.  Orange  County  Saprt., 
37  Barb.  S75,  where  the  act  prescribed  that 
the  money  raised  should  be  paid  Into  the 
treasury  of  the  state  to  the  credit  of  the 
general  fund. "  It  was  objected  that  this  was 
not  a  sufflcient  statement  of  the  object  to 
which  the  tax  was  to  be  applied,  as  required 
by  the  constitution,  but  the  court  held  other- 
wise, and  declared  tbe  act  valid.  An  appeal 
was  taken  to  the  court  of  appeals  of  New 
York,  which  a£9rmed  the  judgment  of  the 
supreme  court.  Id.,  17  N.  Y.  235.  It  was 
a^ln  before  tbe  supreme  court  of  New  York 
in  the  cas3  of  People  v.  National  F.  Ine.  Co. 
of  Hartford,  37  Hun,  186,  where  tbe  act 
specified  that  tbe  taxes  "shall  be  applicable 
to  the  payment  of  the  ordinary  and  current 
expenses  of  the  state."  It  was  held  that  this 
sufficiently  stated  the  object  of  tbe  tax.  These 
decisions  show  that  under  a  reasonable  and 
fair  interpretation  of  this  provision  of  the 
constitution  it  Is  sufiScient  to  indicate  gen- 
erally the  purpose  to  which  tbe  tax  Is  to  be 
applied ;  otherwise  It  would  be  necessary, 
Filter  having  stated  tbe  tax,  and  the  fund  to 
wbit-h,  when  collected  and  paid  into  tbe 
treasury.  It  Is  to  l)e  creililed,  to  go  further, 
and  specify  the  persons  to  whom,  nnd  the 

fiurposes  for  wbiui,  it  should  be  disbursed, 
t  was  well  said  by  the  court  In  one  of  the 
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case*  citod  above  that  If  this  were  necessary, 
"erery  tax  bill  would  then  be  an  appropria- 
tioD  bill  also, " — a  requiremeDt  that  would  be 
of  inflDite  embarrassment  to  the  government, 
and  practicallj  deprive  thelegialature  of  all 
power  to  raise  money  by  taxation.  Every  law 
enacted  by  the  legislature  ii  presumed  to  be 
in  confonnity  wltB  the  constitution,  until  tba 
contrary  la  shown,  and  It  deroWes  on  htm 
who  alleges  its  Invalidity  to  show  IL  It  la 
•  grave  responsibility  for  a  court  or  Judge  to 
pronounce  a  solemn  and  deliberate  act  of  the 
sovereini  lawmaking  power  unconstitutional 
and  Toid.  It  should  never  be  done  In  a  doubt- 
ful case,  and  especially  where  no  great  prin- 
ciple of  liberty  or  the  security  ox  property 


"enshrined  in  the  Constitution  of  the  United 
States  and  repeated  In  that  of  the  state"  is 
involved,  but  only  some  rule  of  legislative 
action.  When  it  is  done,  the  conflict  between 
the  constitution  and  the  law  must  be  clear 
and  palpable.  To  doubt  is  to  afflrtn  the 
Talldlty  of  the  law.  The  statute,  which  has 
been  asaalled  on  so  many  omstitutlonal 
groondfl.  Is,  at  least  not  to  my  mind,  in 
plain  and  palpable  oonfllet  with  the  etnisti- 
tution. 

77u  re$vlt  i$  that  tAsJudgmmt  of  Vis  Gbunf* 
Cotirt  cf  Oloucetter  Otmnt]/  muat  b«  reveraed  and 
annulled,  and  the  demurrer  bo  the  indictment 
oremilea. 


MONTANA.  SUPBEME  COXTBT. 


A  ESTATE  OF  Christopher  P.  HIGGINS, 
Deceased. 

(  Mont  > 

1.  Peraou  who  are  named  In  a  will  as 
exeeutora.  who  petition  the  court  for  a  pro- 
bata of  tbe  wiu,  KoA  are  duly  appointed  as  execu- 
tors, Btand  Iwfure  tbe  ooiirt  in  tbat  oapaoltj  sub- 
ject to  all  ordflta  proiierlr  directed  to  tbem  as 
snidi  until  tbey  are  dnlj  dlsotaazged  herefrom 
aooording  to  law. 

S.  ExeeatorsoaBnotrdievethemaelToa 
from  the  vtatotOTT'  daty  to  file  an  in- 
ventory of  the  estate  and  publish  notice  to 
credlton  by  showing  that  the  entire  estate  was 
siren  to  tbem  absolutely  as  trustees  and  filing 
their  ezparl«  affidavits  that  there  are  no  debts, 
but  tbeyaroBubJeot  to  the  orders  of  tbe  oourtn^ 
quiring  such  dattes  to  be  performed. 

8>  Authority  from  the  probate  eoortla 
■HJUUWl  J.  St  li  nut  III  JurlsdiotlonBwbm ex- 
ecutors have  tbe  right  of  poesenlon  of  real  es- 
tate, to  release  from  his  executorial  trust  one 
who  haa  assumed  tbe  duties  of  executor  under  a 
wlU  wliich  also  gives  tbe  eutire  estate  to  him  Id 
tmst  for  oeitafn  purposes. 

4*  Zlzecutore  who  have  qnallfledoannckt 
aMome  dntiee  impoaed  upon  them  fay 
the  will  as  tnuteee  for  the  management  of 

the  estate  until  the  court  has  approved  their  ao- 
oounts  as  executors  and  ordered  a  distribution  of 
the  estate  and  anttaorized  a  transfer  of  theeatate 
In  their  hands  u  exeonton  to  tiiemselves  as 
trustees. 

6>  An  OTder  dlreetin|p  pmraona  muned' 
tKVth  as  exeeotora  and  tmsteea  in  a  will 
to  render  an  account  as  executors  against 
their  claim  tbat  they  hold  the  estate  as  trustees 
Involves  a  decision  tbat  administration  is  neces- 
mry  and  Is  therefora  final  so  as  to  authorise  them 
to  appeal  fkom  It. 

^     (Ifarob  4,  1895.) 

APPEAL  by  the  executors  under  the  will  of 
Chrfstopher  P.  HIgglns,  deceased,  froman 
order  of  the  District  Court  for  Missoula  County 
refusing  to  quash  a  former  order  directing 

Non.-Tfae  relation  to  an  estate  of  an  executor 
who  is  also  a  testatDeotaiy  trustee,  is  dlsousned 
with  a  review  of  many  authorities  in  the  above 
case.  See  also  lindlev  v.  O'fielllr  OT.  JJ 1  L.  B.  A. 
T9,  and  nots. 
S8  L.  R  A. 


tbem  to  file  an  inventoiy  of  deoedenf  ■  estate. 

Aprmei, 

Statement  by  Hunt.  J.: 

Appeal  by  Julia  P.  HlgglDs,  FMnets  O. 
HIgglns,  and  George  C.  Higglns,  executors 
and  trustees  of  the  last  will  and  testament 
of  Christopher  P.  Higgins,  deceased,  from  an 
order  made  tiie  district  court  overruling 
the  motion  of  said  executors  and  trustees  to 
set  aside  an  order  made  requiring  said  ezeo> 
ntoTS  and  trustees  to  file  In  said  court  a  com- 
plete Inventory  and  appraisement  of  tbe  estats 
of  the  said  Ohriatopher  P.  Higglns.  deccMued, 
situated  In  the  state  of  Montana,  which  has 
come  Into  their  hands  as  such  executors.  The 
order  referred  to  recites  that  Francis  O., 
George  0.,  and  Julia  P.  Hlggina  were  on 
Hnveraber  20, 1889,  duly  appointed  executors 
of  the  last  will  and  testament  of  Chrlstopfaer 
P.  Higglns,  deceased,  and  all  duly  qualmed 
as  such  executors  on  the  20tfa  of  November, 
1880 ;  tbat  more  than  three  years  have  elapsed 
since  their  Qualification  as  such  executora; 
and  that  no  inventory  and  appraisement  have 
been  filed.  The  court  therefore  ordered  that 
they  prepare  and  file  Id  said  court,  on  or  be- 
tcfn  July  8,  1893,  a  full  inventoiy  and  ap- 
praisement of  the  estate  of  the  deceased,  and 
which  had  come  into  their  hands  aa  such 
executors,  aa  required  by  law.  The  motion 
to  set  aside  the  order  of  the  court  was  based 
upon  the  grounds  that  the  court  had  no  ju- 
risdiction In  tbe  matter  of  said  estate,  coming 
under  the  probate  laws  of  the  state  of  Moo- 
tana,  to  make  any  other  <nder  with  reference 
to  said  estate,  but  that  the  jurisdiction  to 
make  any  orders  Is  Tested  by  law  Id  a  court 
of  equity;  that  a  court  of  equity  alone  had 
Jurisdiction  with  reference  to  said  estate  since 
the  order  probating  the  will ;  that  the  district 
court,  aa  a  court  <»  probate,  has  do  jurisdic- 
tion to  make  any  order  relating  to  said  estate.  ' 
or  to  direct  the  said  Julia,  Francis,  and  | 
George  Higglns  to  do  any  act  In  said  estate. 
Tbe  motion  was  based  upon  the  will,  and 
affidavits  of  Francis  O. .  George  C. ,  and  Julia  > 
P.  Higglns.  ' 

Tbe  will  and  testament  Is  as  follows: 
First.  I  give,  devise,  and  bequeath  to  my 
executors,  hereinafter  named,  all  and  singu- 
lar  my  property,  real  and  peraonal,  where*  i 
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MMTer  ilta&ted,  and  all  moneys  belonglDg  to 
me,  of  which  I  may  die  poeslBBsed,  In  trust, 
ueTertbelenand  to  and  for  the  following  uses 
and  parpoKa,  nanwly :  Second.  I  direct  that 
my  nid  sxecatOTS  a&all  oontinae  to  carry  on 
the  banking  buBineas  in  which  I  am  now 
ennxed  uiSer  the  name  of  C.  P.  Higglna 
Western  Bank,  and  to  that  end  that  they 
shall,  BO  Boon  after  my  death  as  shall  be  ex 
pedient,  proceed  to  incorporate  said  bank, 
wlih  a  capital  stock  of  one  hundred  tbonaand 
dollars,  ander  the  lawa  of  United  States 
or  the  laws  of  Montana  t  and,  when  so  incor- 
porated, my  said  ezeeutora  shall  transfer  to 
said  bank  all  of  the  moneys,  property,  and 
asaeta  now  used  In  the  business  of  said  bank, 
and  so  much  of  any  other  funds  that  may 
come  Into  the  hands  of  my  ezecntors  as  shall 
be  necessary  to  make  np  the  amount  of  the 
capital  stock  of  said  bank;  and  that,  upon 
the  incorporation  of  said  bank,  the  capital 
Mock  of  the  same  shall  be  equally  divided 
among  my  heirs,  hereinafter  named.  Third. 
I  further  direct  my  said  executors,  herein- 
after named,  to  proceed  to  construct  the  block 
of  buildings  now  in  the  course  of  construc- 
ti<Hi  by  me,  aoo(»dlnf  to  the  original  plan, 
designs,  and  cwtracts,  under  whidi  the  same 
is  now  being  constructed.  Fourth.  In  order 
to  carry  out  the  purposes  and  directions  above 
mentioned.  I  hereby  authorize,  emoower,  and 
direct  my  said  executors  to  sell,  convey,  and 
dispose  of  any  of  my  estate,  whether  real  or 
peiaonal,  which  may  come  into  their  hands. 
Fifth.  I  further  authorize,  empower,  request, 
and  direct  my  said  executors  to  sell  and  con- 
vey any  of  the  estate  and  property  belonging 
to  me  which  may  come  into  their  hands, 
wheresoever  situate,  in  such  manner  as  may 
In  their  judgment  be  most  for  the  interest  of 
my  estate,  and  to  convert  the  same  Into  cnsb  ; 
and  I  direct  my  said  executors  to  invest  such 
proceeds  of  sale,  with  all  other  moneys  which 
may  come  into  their  hands,  unless  herein 
otherwise  provided,  and  keep  the  same  In- 
vested in  safe  manner,  as  In  their  judgment 
may  seem  best  for  Uie  joint  and  equal  benefit 
of  all  my  heirs  hereinafter  namnl ;  and,  in 
order  to  carry  out  the  provisions  of  this  in- 
BtmoMnt  1  hereby  authorize  and  empower  my 
ezecntors,  hereinafter  named,  to  sign,  seal, 
execute,  acknowledge,  and  deliver,  in  due 
fonn  of  law,  all  and  every  such  deed  or  deeds, 
conveyances  and  assurances  in  law,  whatso- 
evfr,  as  shall  be  necessary  for  granting,  con- 
Teylng,  and  assuring  the  same,  or  any  part 
or  parcel  of  land  at  real  estate  sold  and 
conveyed  by  the  authority  herein  granted. 
Sixth.  I  further  request  and  direct  my  said 
executors,  out  of  such  moneys  belonging  to 
me  as  may  come  into  their  bands,  to  provide 
for  the  sunport  and  maintenance  of  my  fam- 
ily, and  the  proper  education  of  my  minor 
cAildreo,  to  wit,  Maurice  O.  Hlgglns,  Arthur 
E.  Higgins,  Helen  U.  Hlgeins.  Hilda  H. 
Biggins.  Ronald  Higetns,  and  Gerald  Hig- 
gtw.  SevenUi.  It  Is  my  wish  and  request 
that  all  the  members  of  my  family,  while 
they  remain  unmarried,  sball  continue  to  live 
together  at  my  present  homestead,  and,  so 
far  as  possible,  be  united  in  business,  and 
endeavor  to  carry  out  my  wishes  and  plans 
relative  to  business,  as  I  nave  heretofore  ex- 
U  R.  A. 


plained  to  them.  Eighth.  After  deducting 
all  necessary  expenses  of  the  settlement  of  my 
estate,  and  the  support  and  maintenance  of 
my  family;  and  the  education  of  my  minw 
cbfldreo,  I  hereby  devise  and  bequeath  all 
the  residue  and  remainder  of  my  estate,  of 
every  kind  and  nature,  and  wheresoever  sit- 
uated, imto  my  wife,  Julia  P.  Higgins,  and 
my  children,  Francis  O.  Higgins,  John  R. 
Higgins,  George  0.  Higgins,  Maurice  O. 
Higgins,  Arthur  G.  Hlggioa,  Helen  U.  Hig- 
gins, Hilda  H.  Higgins,  Ronald  Hixgins, 
and  Gerald  Higgins,  equally,  share  ana  share 
alike,  and  it  is  my  will  and  meaning  that  the 
provision  herein  made  for  my  said  wife,  in 
manner  and  form  as  aforesaid,  shall  be,  and 
shall  be  deemed,  adjudged,  and  taken  to  be, 
in  lieu  and  bar  of  her  dower,  or  other  portion 
of  and  In  all  my  estaie.  Ninth.  I  hereby 
Dominate  and  appoint  my  wife,  Julia  P. 
Higgins,  and  my  sons  Francis  0.  HUgIn* 
John  R.  Higgins,  and  George  C.  Hlggfns  tO' 
tie  executors  of  this,  my  last  will  and  testa- 
ment (without  bond)  ;  and,  in  case  of  the 
death  or  refusal  to  act  of  any  of  them,  the 
survivors  or  others  of  them  are  hereby  em- 
powered to  act  and  carry  out  tiie  provlsiona- 
of  this  instrument." 

Francis  G.  and  Qearge  0.  Higgins,  each 
for  himself,  filed  an  affidavit  to  the  effect 
that  they  were  conversant  with  the  condition 
of  tlie  estate  of  the  decedent,  and  that  at  the 
time  of  his  death  he  owed  nothins;  that  the 
expenses  of  bis  last  sickness  and  his  funeral 
were  paid ;  that  the  will  was  duly  approved, 
admitted,  and  probated  on  November  16, 
1889 ;  and  that  no  debts  or  claims  of  any  kind 
have  been  presented  to  the  executors  and 
trustees.  Julia  P.  Higgins,  one  of  the  sur- 
viving executors  and  trustees,  also  swears 
that  no  claims  have  bt^n  presented,  and  tliat 
the  funeral  expenses  and  the  expenses  of  the 
last  illness  of  decedent  were  paid. 


Meaars.  Webster  St  Wood,  and  HeCon- 
nell,  Gl&yberg  &  Otinn,  for  appellant : 

The  liile  in  fee  to  all  the  estate  of  decedent 
passed  to,  and  vested  in,  the  persons  named 
executors,  as  trustees.  Immediately  upon  the 
death  of  decedent  The  powers  conferred  by 
the  will  attached  to  the  persons  named  as  ex- 
ecutors and  not  to  their  office. 

The  otHce  of  executor  is  Independent  and 
distinct  from  that  of  trustee. 

Re  Xklanej^a  Estate,  49  Cal.  76;  Judmm  v. 
Oibbont.  S  Wend.  226;  ConJdin  t.  ^erton,  31 
Wend.  430;  Larned  v.  Bridge^  17  Pick.  889; 
Williams  v.  Conrad,  60  Barb.  624;  Mott  T. 
Aekerman.  92  N.  Y.  663;  Cooke  v.  Piatt.  9«  N. 
T.  85;  Ward  v.  Ward,  105  N.  Y.  68;  Tracy  v. 
Murray.  49  Slicb.  85;  Dunning  v.  Ocean  J\'at, 
Bank.  61  N.  Y.  497.  19  Am  Rep.  293;  Tobiat 
V.  Kelchum,  82  N.  Y.  819;  Simpton  v.  Cook, 
24  Minn.  180;  Stoutenburgh  v.  Jfoore,  87  N.  J. 
£q.  68;  Re  Betley't  EUate,  18  Wis.  456;  Hodgin 
V.  Toler.  70  Iowa,  91,  69  Am.  Rep.  435; 
Creamer  v.  Ifotbrook.  89  Ala.  52;  ITunt  v.  Bunt, 
11  Nev.  442 

The  territorial  legislature  had  no  authority 
to  confer  chancery  jurisdiction  tm  probate 
courts. 

ArriiT.  Biifisg.mV.  8.  SOWaa  876.  2» 
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L.  ed.  883;  Chadxoick  t.  (^advick,  6  Hont. 
DM. 

If  the  matters  under  ooDBid«ration  belong  to 
equity,  tbe  dlstrtot  court  dttlng  as  a  prouate 
court  would  hare  no  jurisdlotlon  whaterer. 

Courts  of  equi^  have  ezduaiTe  Jurisdiction 
In  all  questfoQB  of  trusts. 

Pom.  Eq.  Jar.  §  1154,  p.  131;  Be  Hav>le», 
104  N.  Y.  862:  Doainer  v.  Dovmgr.  9  Vt  881; 
Wells,  Jurisdiction  of  Courta,  §  285:  Woerner, 
Admioistration.  a  846;  B»  FanfFyafc.  1  Barb^ 
Ch.  665,  5  L.  ed.  496;  WHHam  r.  JKd&tff,  47 
Ark.  254;  MaBHde  y.  Melnt^.  01  Mich.  406; 
Creamer  r.  Ilolbrook,  99  Ala.  B3;  Bartand  v. 
Per  mm,  98  Ala.  278;  King  t.  Jtnkint,  8  Dowl. 
AB.41. 

The  rights  of  two  classes  of  persons  are  al- 
ooDsidered  Id  administTatfon,  to  wit, 
creditors  and  distributees. 

Woemer,  Administration,  §8  199,  488. 

It  must  necessarily  follow  ttist  when  these 
purposes  are  wanting  no  administration  is  re- 
quired. 

To  require  administration  In  such  a  case 
would  be  lo  place  s  restriction  upon  alieDabil- 
Uy  of  property. 

Wyndiamer  t.  PaopU^  18  N.  T.  896;  Woer- 
ner.  Administration,  g  7;  Traey  r.  Mvrraj/,  49 
Micb.  85. 

It  is  within  the  power  of  the  testator  to  place 
his  property  beyond  the  control  of  the  probate 
court. 

Fatton  V.  Butler,  21  Oat.  81.  81  Am.  Dec 
140;  Payne  v.  PavneAB  Ca).  292;  BeDriemej^* 
Setate.  49  Cal.  76;  Tracg  t.  Jfvrray,  eupra. 

In  this  case  admlDistraiioo  was  not  required. 

Writ/htv.  8mitA,19l!ieT.liSi  Vandeveerr. 
AUton,  16  Ala.  494;  Welch'e  Suceession,  86  La. 
Ann.  702;  MarshaU  r.  Oroto,  29  Ala.  278; 
Brandon  v.  Maaon,  1  Lea,  680:  Begien  v.  Free- 
man, 75  iDd.  8S8;  Salter  v.  SalUr,  98  lad.  533; 
Bokmanv.  Bibben,  100  Ind.  888;  WtUworth  t. 
Abel,  62  Fft.  870;  Taylor  t.  PhUlipt,  80  VL 
288;  BtObitt  t.  Bou>en,  82  Yt.  488;  Johnton  v. 
Johnaon.  108  N.  C.  610;  Patterton  t.  Allen,  60 
Tex.  23:  Flood  t.  Pilgrim,  82  Wis.  376;  19  Am. 
&  Bog.  Eocyclop.  Law,  p.  208.  and  cases  cited; 
Woemer,  AdmlDiatratioti,  g§  199  et  teg. 

Where  there  are  no  executorial  duties  to  be 
performed  the  probate  court  can  never  become 
invested  with  control  of  tbe  estate,  and  can 
make  no  order  in  it. 

Jaeper  v.  Javper,  17  Or.  080;  Laytin  r.  Dav- 
ideon,  95  N.  T.  368. 

If  ad  mi  Qist  ration  is  not  necessary  or  required 
In  this  case,  then,  of  course,  the  order  directing 
tbe  inventory  and  appraisal  is  entirely  without 
jurisdiction,  because  the  Inventory  and  ap- 
praisal are  only  incident  to  admioistratloD,  and 
will  stand  or  fall  upon  the  question  as  to 
whether  administration  Is  required. 

i/r.  H.  J.  Haekell,  Atty-Om.,  and  Mim 
Ella  lu  Knowlea*  amiei  curia: 

As  in  this  case  where  a  power  is  coupled 
with  a  trust  or  duty,  the  court  has  authority  to 
enforce  the  proper  and  timely  exercise  of  such 
power. 

The  executors  are  teatamentan  trustees. 

BeValenUn^t  Ettate,  1  Misc.  491. 

Trust  estatfs  will  not  pass  under  a  general 
devise  where  there  is  a  charge  or  debta  or  lega- 
cies, or  debts  and  legacies. 

Tbe  court,  under  the  probate  practice  act, 

28  L.  S.A. 


has  supervisory  power  over  all  property  of  an 
estate  as  well  as  all  persons  entrusted  with  Its 
care,  management,  and  control,  so  far  at  tbe 
rights  of  minor  chfldrra  ot  wards  are  con- 
cerned. 

Probate  Practice  Act,  %  118.  p  299. 

The  failure  to  flto  the  inventory  and  retura 
of  appraisement  Is  a  breach  of  duty  on  tbe  part 
of  the  executors. 

Oranmn  v.  WUee^.  71  Mich.  859:  Wooden  v. 
Kerr,  81  UJcb.  196;  BaU  t.  OuAiV  8  Pick. 
896. 

Before  there  could  be  any  tracsmutatioo  of 
property,  the  executor  must  baTe  settled  his 
floal  account  of  admiuistration  in  the  court  of 
probate,  in  which  the  balance  due  from  bim 
as  executor  sfaould  be  allowed  to  his  credit,  ss 
being  retained  by  him  in  his  e^Mcl^  as  tiustea 
for  the  minor  children. 

Conkey  v.  Diekinton,  18  Met.  54;  WiUiamt  v. 
Ouafiing,  84  He.  870;  Ryan  v.  Kintu^^  3  Hont 
464. 

Hont,  J.,  delivered  tbe  opinion  of  the 

court: 

Whether  or  not  the  district  court  exceeded 
its  jurisdiction  In  making  an  order  requirinf 
the  executors  of  tbe  will  of  decedent  to  file 
an  inventory  and  acooonting  is  tbe  ultimate 
question  to  be  decided  \ij  tbe  court  But  in 
reaching  a'  conclusion  upon  this  very  im- 
portant case.  It  becomes  proper  to  discuss 
several  incidental  questions  involved:  (1) 
Tlie  attitude  of  appellants  towards  tbe  court, 
under  the  will  <rf  decedent.  (2)  If  tbey  are 
executors,  what  may  the  court  say  must  be 
done  by  them  under  the  lawT  (8)  To  what 
extent  shall  their  executorial  duties  ko  before 
they  may  be  discharged,  if  a  discharge  be 
necessary  at  all?  (4)  If  trust  duties  are  Im- 
posed by  the  terms  of  tbe  will,  at  what  pieriod 
of  time  may  there  be  a  discharge  of  appel- 
lants as  executors,  and  a  distribution  to  them 
as  trustees?  We  do  not  And  it  necessary  to 
enter  into  any  discussion  of  the  question  of 
what  the  rights  of  the  appellants  may  have 
been  had  they  never  qualified  as  executors, 
or  to  discuss  at  any  length  exactly  what 
powers  were  conferred  upon  them  Independ- 
ently of  their  executorial  dutleaand  the  trusts 
imposed  in  the  performance  of  sudi  duties. 
The  appellants  stand  before  the  court  as  hav- 
ing been  named  by  the  decedent  as  tbe  ex- 
ecutors of  bis  will  and  testament,  and  as 
having  voluntarily  rendered  themselves  sub- 
ject to  the  jurisdiction  of  tbe  district  court 
by  duly  petitioning  tor  the  probate  of  the 
will,  and  by  dulv  receiving  appointments  as 
executors,  acconflng  to  law. 

The  will  conferred  authority  upon  the  ap- 
pellants to  perform  duties  within  tbe  gen- 
eral powers  of  executors  as  such.  It  is  not 
claimed,  and  could  not  be,  we  take  it.  thai 
these  executorial  powers  were  illegally  as- 
sumed, but  merely  that,  although  they  wen 
assumed  by  the  appellants,  stifl,  under  the 
provisions  of  the  will,  the  title  in  fee  to  all 
of  the  estate  of  the  decedent  passes  to  and 
vesta  in  the  persons  named  executors,  as  trus- 
tees. Immediately  upon  tbe  death  of  tbe  de- 
cedent. It  is  tlierefore  contended  that  no 
inventory  need  be  filed;  that  no  notioe  to 
.  creditors  need  be  given,  and  that,  witho^ 
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proceeding  any  further  tban  to  probate  the 
will,  administration  la  unneceasary,  and  not 
demanded  by  the  laws  of  the  state ;  that  no 
accounting  fa  required  by  the  executors  as 
such ;  and  that  without  any  fortnal  order  nf 
-court,  and  by  operation  of  the  e£Fect  of  the 
will  Itself,  the  property  passed  to  the  trus- 
tees. There  are,  UDaoubtedly,conferred  upon 
tiie  persons  named  aa  executors  of  the  will, 
duties  and  powers  properly  within  the  ofQces 
■of  trustees :  for  instance,  tbe  direction  to  in- 
vest muueys,  and  keep  the  same  invpsted  for 
the  joint  bcDeflt  of  the  heira  named  in  the 
will,  and  perhaps,  the  direction  to  provide 
for  tlie  support  of  the  ftkmlly.  The  Intention 
<if  the  testator  aeems  to  have  beeo  to  repose  a 
petsonal  trust  la  the  persons  named  as  ex- 
«cutor8 ;  bat.  however  that  may  be.  it  cannot 
telleve  the  executors,  now  qualified,  from 
proceeding  aa  such,  and  executing  the  pro- 
Tisinos  of  the  will,  subject  to  the  law  and  the 
Approval  of  the  conrt.  Charges  upon  the  es- 
tate, collecting  the  asseta.  and  keeping  them, 
Administration  charges,  debts,  and  oUier  ex- 
penses, may  arise.  Under  such  oonditfons, 
-even  a  trust  estate  may  not  always  pass  under 
a  general  devise.  Buffnm  v.  Ttvarton,  16  B. 
L  64»,  7  L.  R.  A.  886. 

When  the  executors  of  the  will  qualified, 
they  therefore  took  upon  themseWes  certain 
«xecutorial  duties.  By  section  118  of  the 
Probate  Practice  Act,  they  are  required  to 
make  and  return  to  the  court  a  true  Inven- 
tory and  appraisement  of  sU  of  the  estate  of 
tbe  decedent,  iccludiDg  the  homestead,  if 
any,  which  has  come  into  their  possession  or 
knowledge.  This  inventory  must  contain  all 
•of  the  estate  of  decedent,  real  and  personal : 
a  statement  of  all  debts,  partnerships,  and 
other  interests,  bonds,  mortgages,  notes,  and 
other  securities  for  the  payment  of  money 
belonging  to  decedent;  and  an  account  of  all 
tnoneya  belonging  to  decedent  which  have 
come  into  tiie  hands  of  tbe  executors,  and.  if 
none,  the  fact  must  be  so  stated  in  the  In- 
veatory.  It  is  to  be  observed,  too,  that  so 
•weepfog  Is  tbe  provision  requiriag  an  in 
ventory  under  our  statutes,  although  an  ap- 

firafsenient  of  money  is  not  required,  yet  "an 
nvenlory  must  be  made"  and  returned,  as  in 
other  cases.  The  executor  must  swear  to  the 
inventory,  and  If  property  not  included  in 
the  first  Inventory  comes  into  the  possession 
«r  knowledge  of  the  executors,  they  must 
make  another  inventory  after  the  discovery. 
The  object  of  the  Inventory  Is  to  show  cred- 
itors and  other  persons  interested  of  what 
the  estate  may  consist.  The  executor  being 
chargeable  by  section  248  In  his  own  account 
with  the  whole  of  the  estate  which  may  come 
into  his  possession,  at  the  value  of  the  ap- 
praisement contained  in  the  Inventory  (ex- 
cept as  especially  provided),  his  responsi- 
bility may  be  governed  and  limited  by  the 
valuation  with  which,  under  this  statute,  he 
is  obliged  to  charge  himself.  The  heirs 
properly  look  to  the  inventory  as  essential. 
In  case  they  Institute  action  against  the  ex- 
ecutor because  of  any  matadmlnistratton  on 
bis  part  or  any  misappropriation  of  the  es- 
tate. The  authorities  regard  the  inventory 
of  a  decedent's  estate  as  of  the  highest  tm- 
portsDce.  It  hu  been  beld  in  New  York  by 


the  surrogate's  court  that  a  will  containing 
a  clause  dispensing  with  an  inventory  was 
invalid  so  far  as  BU~ch  a  clause  might  operate 
to  relieve  the  executor  of  complying  with  the 
law  requiring  him  to  file  an  inventory.  The 
question  arose  In  an  action  involving  a  very 
large  fortune  ;  but  tlie  surrogate  decided  that 
it  was  agulnst  public  policy  "to  permit  such 
Interference  with  the  lornis  of  procedure  es- 
tablished by  law,  or  to  remove  the  barriers 
designed  to  protect  estates  from  misappro- 

griation.  Tlie  safety,  preservation,  and 
onest  distribution  of  the  decedent's  estate 
require  that  provisions  like  the  one  In  queS' 
tion  should  be  declared  invalid  and  at  no 
eflfect."  Bt  Potter' t  WiU,  8  Dem.  108.  "It 
is  the  bases  upon  which  the  representative 
makes  his  accounts.  It  shows  tbe  amount 
for  which  he  is  cliurgeable,  and  limits  pre- 
sumptively his  responsibility,  except  for  in- 
crements, income,  and  such  assets  not  therein 
appraised,  through  Ignorance,  inadvertence, 
or  other  caase,  as  may  come  afterwards  to  his 
hands.  On  the  other  hand,  the  heirs  and 
other  parties  Interested  have.  In  the  recorded 
inventory,  the  best  evidence  possible,  under 
tbe  circumstances,  of  the  assets,  their  condi- 
tion and  value,  as  they  came  to  the  repre- 
sentative's possession  and  knowledge  at  the 
outset  of  his  administration,  and  supplies 
them  with  essential  evidence  in  case  it  be- 
comes necessary  to  Institute  proceedings 
against  him  or  oppose  the  allowance  of  his 
accounts,  because  of  negligence  or  miscon- 
duct while  invested  with  hla  responsible  of- 
fice."  Schouler,  Exrs.  §  287. 

By  our  laws,  too,  the  possession  of  realty- 
passes  to  tlie  executor,  who  is  authorized  to 
collect  rents,  "until  tbe  estate  is  settled,  or 
until  delivered  over  to  the  heirs  ordevisei'S." 
The  right  to  maintain  an  action  for  tlie  pos- 
session of  real  estate,  or  of  quieting  the  title 
to  the  same,  is  conferred  upon  the  executor, 
who  may  act  in  such  suit  with  or  without 
the  heirs  or  devisees.  The  supreme  court,  in 
Black  V.  Storjf,  7  Mont  288,  decided  that, 
under  the  statutes  quoted  above  and  others  of 
the  probate  practice  act,  ejectment  would  lie 
against  mere  trespassers  for  the  possession  of 
realty  of  a  decedent,  when  brought  by  bis  ad- 
ministrator. By  section  83  of  the  Proliate 
Practice  Act,  when  it  is  expressly  provided 
in  the  will  that  no  bond  shall  be  required, 
sales  of  real  estate  may  be  made  and  con- 
firmed without  any  t»ond,  unless  the  court, 
for  good  cause,  require  one  to  be  executed. 
The  riglit  of  the  court,  however,  to  demand 
this  bond,  ta  unquestionable,  and  conforms 
with  the  policy  of  the  probate  laws  nf  Die 
state  which  enable  the  court  to  exercise  a 
supervision  over  the  affairs  of  the  estate,  lest 
because  "of  some  change  In  the  situation 
or  circumstances  of  the  executor,  or  for  other 
sufficient  cause. "  the  rights  of  those  interested 
may  be  endangered.  Section  88  gives  the 
court,  upon  a  showing  made  on  oath  that  the 
executor  is  wasting  the  property  of  the  estate,  . 
the  authority  to  suspend  an  executor's  powers 
until  the  application  to  require  him  to  give 
bond  Is  determined.  This  power  of  the  court 
may  be  exercised  where,  by  the  terms  of  the 
will,  no  bond  was  originally  required,  and 
Is  to  be  invoked  by  the  probate  judge  him- 
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•elf,  without  any  application,  when  it  comes 
to  his  tuowledKe  uat  the  bond,  if  one  if 
given,  is  iniofflcieiit.  Hia  letten  may  be  re- 
Toked  if  he  faile  to  give  new  Burelies,  and 
all  his  powen  taken  away  from  him. 

In  paasinff  upon  the  right  of  possession  of 
realty  conferred  upon  an  executor.  Field,  Oh. 
J.,  in  Meeka  r.  £bAn  <1863)  20  Cal.  631,  held 
that  under  the  Code  of  Civil  Procedure  of 
California,  which  oontafned  at  that  time  a 
provision  similar  to  section  127  of  the  Mon- 
tana Probate  Practloa  Act,  although  the  es- 
tate of  an  intestate  descended  to  the  heirs  sub- 
ject to  the  payment  of  his  debts,  "yet  this 
provision  must  be  read  in  connection  with 
the  clauses  of  the  other  statutes  to  which  we 
have  referred  which  place  the  right  of  present 
posMssim  in  the  aamlnistrator  i"  and  that 
such  right  of  possession  remained  in  the  ez- 
ecutor  lutU  the  estate  was  settled,  or  de- 
livered over  to  the  heirs,  by  (»der  of  the  pro- 
bate court.  And  the  court  conclude  that 
nnder  the  statutes  of  California,  which  are 
mbslantially  like  ours,  the  "right  to  the  pos- 
•eision  of  the  real  propertT  of  an  intestate 
remains  exclusively  with  uie  administrator 
until  the  estate  Is  settled,  or  distribution  is 
directed  by  order  of  the  probate  court."  The 
supreme  court  of  Nevada,  in  Ootsaget.  Oroim 
Point  Gold  d  Baver  Min.  Oo.  (1879), 14  Nev. 
158,  in  discussing  the  possession  of  realty  by 
aa  administrator  as'given  by  a  statute, similar 
to  that  of  this  state,  held  that  such  possessiou 
"  is  for  the  t)enellt  of  the  creditors  and  the 
heirs, "  and  for  the  purposes  of  administra- 
tion. The  court,  quotinir  from  the  case  of 
Buford  V.  HaUiman,  10  Tex.  575,  CO  Am. 
Dec  22S,  says :  "  law  the  whole  of  an 
estate  vests  in  the  heirs,  testate  or  ab  intttto, 
at  the  death  of  a  person  deceased.  It  passes 
from  them  wb  modo  for  the  purposes  of  ad- 
ministration, and  the  administration  is  re- 
quired to  be  speedy,  so  that  the  remainder, 
if  any,  may  be  returned  to  its  real  owners, 
the  heirs."  The  plaintlSs  in  that  case 
brought  ejectment,  alleging  that  the  first  ad- 
ministrator had  rendered  his  final  account; 
that  all  the  debts  had  been  paid ;  that  the 
second  administrator  had  left  the  state  of 
Nevada ;  and  that  the  administrator  appointed 
In  his  place  bad  declined  to  commence  any 
•ult  to  protect  the  rights  of  the  plaintiffs, 
and  waived  all  rights  which  he  might  have 
as  such  administrator.  Under  such  peculiar 
facts,  the  court  held  that  the  heirs  might 
maintain  the  suit  in  their  own  name;  and 
although  the  right  of  possession  of  the  realty 
is  conceded,  in  the  opinion,  to  hafe  been  ex- 
clusively In  the  administrator  until  settle- 
ment of  the  estate,  yet,  as  the  heirs  alone 
would  be  benefited  or  lujured  by  the  result 
of  the  suit,  tbe  facts  warranted  their  being 
held  to  be  real  parties  in  interest.  We  are 
cited  by  appellants  to  Flood  v.  Pilffrim,  83 
Wis.  876,  nut  In  that  case  the  real  estate 
devised  had  passed  into  the  possession  of  tbe 
devisees  thereof  and  those  claiming  under 
them.  Tbe  executor  of  tbe  will  did  not 
qualify.  There  was  no  estate  whatever  at 
the  time  that  the  plaintiff  was  appointed  ad- 
ministrator of  the  estate  of  the  decedent,  nine 
years  after  bis  death.  There  wen  no  debts. 
The  court  held  that  tbe  administrator  had  no 
WL.R.A. 


right  to  sue  to  eeUblish  the  title  of  the 
deviwes  as  against  the  defendant,  and  that 
tiie  statutes  which  conferred  the  right  of  pos- 
session of  the  realty  upon  the  administrate 
only  applied  where  there  was  an  estate.  The 
case  does  not  apply  to  the  case  at  bar,  where 
there  is  an  estate,  and  where  executors  haT» 
qualified,  and  where  the  devisees  do  not  ao- 
peu  to  have  parted  with  their  title.  It  i» 
fair  to  say,  too,  that  the  opinion  citea  no  au- 
thorities, and,  apart  from  its  applicabiUtj 
to  the  particular  facts,  Is  oititled  to  but  llttl» 
weight. 

Again,  the  executors  are  required  to  pub- 
lish a  notice  to  creditors.  This  requirement, 
the  l>ooks  say,  is  ingrafted  upon  our  probate- 
practice  act  In  pursuance  of  the  practice  of 
English  chancery  courts,  where  notices  vera- 
issued  requiring  creditors  to  file  their  claim* 
with  tbe  executor  within  a  certain  time. 
Under  aectfcm  147  of  tbe  Btatutes,  the  notice 
in  this  case,  assuming  the  estate  exceeds  in 
value  $10,000,  would  be  ten  months  from  the 
date  of  the  first  pablication.  By  section  158, 
when  a  claim  is  presented  to  an  »ecutor  h» 
must  Indorse  Qiereon  his  allowance  or  re- 
jection, and  thereafter  he  must  present  the 
claim  to  the  probate  judge,  who  must  allow 
or  reject  the  same.  And  the  only  way  by 
which  creditors  may  secure  recognition  of 
their  just  claims,  except  where  they  are  with- 
out the  state,  is  W  proceeding  in  the  manner 

iust  outlined.  Tne  creditor  cannot  maintain 
is  suit  under  section  167,  against  an  estate, 
unless  he  has  presented  the  claim  to  the  exe- 
cutor. And  by  section  160,  if  the  claim  be 
one  arising  upon  a  contract,  unless  presented 
within  the  time  limited  in  notice,  it  is  barred 
forever,  except  under  particular  conditions. 
We  are  at  a  loss  to  see  how  tbe  ex  part* 
sfildavltB  of  Mrs.  Hicglns,  and  others  In- 
terested in  this  particular  estate,  to  the  effect 
that  there  are  no  debts,  can  be  sufficient  proof 
to  enable  a  court  in  a  judicial  decree  to  find 
the  fact  to  be  as  stated  by  tbe  affiants.  Credi- 
tors have  never  had  tbe  requisite  notice. 
They  have  not  been  obliged  to  present  ttielr 
claims,  and,  as  the  law  gives  them  ten 
months  after  tbe  first  publication  to  file  them, 
we  think  that,  until  that  time  has  elapsed, 
there  cannot  be  enough  proof  Upon  which  to- 
base  a  final  decree  that  th^e  are  no  debts, 
lliis  notice  to  the  creditors  Is  regarded  as  a 
reasonably  certain  way  of  reaching  creditora 
and  enables  tbe  court  to  exercise  jurisdiction 
over  the  estate  in  protecting  the  interests  of 
those  concerned.  How  is  it^nown  that  there 
are  no  debts?  And  upon  what  Is  the  ooait 
to  now  base  an  order  to  that  effect?  Creditors 
have  a  right  to  rely  upon  a  compliance  with 
the  statutes  by  executors,  and  may  rest  secure 
in  that  reliance,  under  the  belief  that,  the 
the  property  being  in  the  possession  of  the 
executor,  the  estate  is  held  for  the  payment 
of  debts  of  the  testator,  m  well  aa  legaciea 
and  devises. 

Passing  on  to  investigate  tbe  method  by 
which  the  duties  of  appellants  as  executors 
may  cease,  and  their  duties  as  trustees  may 
begin,  we  will  examine  the  decisions  bearing 
upon  this  subject. 

In  Hall  T.  Ovthing  (18S0)  0  Pick.  89S,  in 
discuisiDg  the  liability  upon  a  probate  haoA, 
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ttw  snprems  oomt  of  KtMBChuietts  uses  this 
lugusge:  "ThedefendutB'oounwlcoDtend 

nhst  the  office  of  executor  (so  far  u  tbe  law 
famldiea  other  securttj'  than  the  personal 
rapODBibilUy  of  tbe  executor  for  tbe  faithful 
performance  of  Itsduties)  consists  io  the  care 
of  tbe  funeral,  in  the  probate  of  tbe  will.  In 
tbe  payment  of  debts,  and  tbe  payment  of  or 
HBSBt  to  legacies,  and  ceases  when  tbe  residue 
Is  psld  Offer  to  the  legatees,  or  a  transmutation 
of  property  Is  effected  by  tbe  act  of  tbe  exe- 
cutor or  by  tbe  operatitm  of  law. '  We  think 
boweTer,  rery  clearly,  that  tbe  duties  of  an 
executor  are  not  oo&fmed  within  such  narrow 
limits.  There  tie  other  important  duties 
Tbich  devoWe  upon  bim,  the  performance  of 
whldi  is  intended  to  be  secured  by  hts  official 
bond.  He  is  legnlred  to  keep  the  property 
of  the  testator,  miile  remaioing  In  hie  hands 
u  usets,  without  si^ering  it  to  be  wasted, 
and  to  account  for  it  under  oath,  when  cited 
br  the  probate  court  for  that  purpose ;  and. 
If  be  fails  Id  either  of  these  jpartlculara.  It 
will  amount  to  anteithful  admioistratlon  and 
a  forfeiture  of  hli  bond.  Or  If  he  neglects 
to  object  to  claims  against  the  estate,  which 
cuo^  be  recovered  by  law,  as  in  tbe  case  of 
Panon  r.  MiiU,  1  Mass.  4S1,  8  Mass.  80.  or 
If  judgment  be  recoTered  aeainst  him  on  a 
ngnstion  of  waste,  the  ludgment  creditor 
win  be  entitled  to  a  remedy  against  bim  on 
bis  probate  bond.  Fay  v.  Bradley,  1  Pick. 
194.  .  .  .  And,  again,  before  uiere  oonld 
be  any  transmutation  of  property,  as  con- 
tended for  by  defeodauts'  counsel,  tbe  exe- 
eator  must  hare  settled  bis  final  account  of 
idmioiBtmtion  in  tbe  court  of  probate,  in 
which  the  balance  due  from  him  as  ezecutor 
ibould  be  allowed  to  his  credit,  as  being 
retained  by  bim  in  his  CBpacltr  as  tmstee  for 
ttie  miDM  ehildien." 

Id  KeiDwmi  t.  WUliamt  (decided  In  184S, 
b?  Shaw.  OA.  «/.)  0  Met  S2S,  In  an  action 
of  debt  on  a  probate  bond,  where  a  will  ap- 
pointed R,  one  of  tbe  executors,  "a  trustee 
of  all  his  propertjr,  except  so  much  as  the 
executor  will  require  to  pay  debts  and  ex- 
peons,  to  take  full  possession,  and  keep  it 
St  Intoest,  to  apply  the  Income  of  a  part  to 
tbe  support  of  his  mother,  and,  subject  to 
that  appropriation,  to  pay  over  tbe  residue 
to  bis  nephews,"  that  truly  learned  Judge 
loes  on  to  say :  "Kow,  it  is  argued  that  as 
the  testator  had  the  jut  dUponenH,  and  did 
direct  the  property,  immediately  after  bis 
deoease,  to  go  into  the  exclusive  possession 
of  tbe  tmstee,  it  was  rlgbtlr  disposed  of  ac- 
cording to  the  will,  and  ^e  executors,  as 
lach,  had  no  further  control  over  it,  and  were 
no  longer  responsible  for  it.  This  argument 
is  planelble;  but  we  think  it  is  fallacious, 
tod  founded  on  a  misconception  of  the 
poweiB  of  the  teitator,  and  the  relative  rights 
ud  duties  of  an  executor  and  a  trustee.  It 
Is  not  legally  correct  to  say  that  a  testator 
baa  the  ju»  disponmdi  of  hts  property ;  it  is 
tnie  only  tub  modo.  The  executor,  as  such, 
is  bound  to  administer  tbe  whole  estate,  as 
well  that  not  given  bj  the  will  as  that  em- 
braced in  it.  Hayt  v.  Jaekton.  8  Mass.  149. 
The  first  claim  on  the  estate  is  that  of  credi- 
tors; and  it  cannot  be  known  until  an  in- 
▼eatory  Is  returned,  and  an  account  settled, 
whether  the  whole  estate  will  not  be  neoes- 
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aar;  for  tiie  payment  of  debts.  Bo  children* 
or  their  Issue,  who  have  no  share  given  them, 
and  posthumous  children,  are  entitled  to  the 
same  distributive  shares  which  they  would 
be  entitled  to  If  the  estate  were  intestate. 
These  claims  are  paramount  to  those  of  leg- 
atees, and  no  disposing  power  of  the  testator 
can  defeat  them.  To  meet  these  claims,  and 
to  enable  the  executors  to  perform  the  trust 
which  tbe  law  devolves  upon  them,  the  whole 
property  mnat,  In  the  first  instance,  come  to- 
them,  and  be  disposed  of.  In  an  orderly  course 
of  administration,  which  the  testator  cannot 
fxintrol.  For  this  purpose.  It  is  an  estab- 
lished rule  of  law  that  all  tbe  personal  prop- 
erty of  the  testator  vests  in  tbo  executors,  for 
some  purooses,  before  probate  of  tbe  will ; 
but,  to  all  Intents  ana  purposes,  upon  lt> 
probate.  This  they  take,  not  merely  as  do- 
nees, by  force  of  the  gift,  as  inter  vtvot,  but 
by  operation  of  tbe  rules  of  law  controlling, 
regulating,  and  giving  effect  to  wills.  A. 
trustee,  therefore,  who  Is  but  a  legatee,  can 
take  Mily  through  the  executors.  If  a  tes- 
tator were  to  appoint  no  exeoutw,  or  direct 
that  the  estate  should  go  immediately  into 
tbe  hands  of  legatees,  or  of  one  or  more 
trustees,  for  particular  purposes,  such  direc- 
tion would  be  nugatory  ana  void  ;  and,  it  be- 
ing a  will  in  which  no  executor  is  appointed, 
it  would  be  the  duty  of  the  judge  of  probate 
to  appoint  an  administrator  with  tbe  will  an- 
nexed, who  would  have  all  tbe  powers  of  an 
executor,  and  In  whom  all  the  personal  prop- 
erty would  vest.  Rev.  Stat.  chap.  63,  g  1. 
Being  of  opinion  that,  by  this  will  and  tbe 
acts  done  under  it,  the  executors  became 
jointly  possessed  of  the  personal  property, 
and  responsible  for  It,  we  are  then  to  consider 
whether  tbe  taking  of  it  by  one  of  them,  who 
was  also  sole  trustee,  under  tbe  circumstance* 
stated,  discbarges  tbe  executors.  When  the 
executors  and  the  trustees  are  different  per- 
sons, there  Is  no  difficulty.  Nothing  but  an 
actual  payment  to  the  trustees  by  the  ex- 
ecutors will  discbarge  them.  Bo,  i'f  the  trust 
Is  cast  upon  tbem  as  executors,  tbe  execution 
of  such  trust  Is  a  duty  superadded  to  tlielr 
official  duties  as  executors,  and  until  they 
qualify  themselves,  and  assume  to  act  In 
their  separate  capacity,  as  trustees,  the  bond 
to  perform  their  duties  as  executors  binds 
themselves  and  their  sureties  to  tbe  execution 
of  such  trust.  Hall  v.  Guthing,  9  Pick.  896  \. 
Dorr  V.  Wainwright,  18  Pick.  838;  Toubm  v. 
jlflinUdmn,  80  Pick.  S85.  Wfaat  would 
amount  to  such  change  of  capacity  when  the 
same  persons  are  executors  and  trustees,  so  as 
to  exonerate  the  sureties  on  the  executorship 
bond,  would  depend  on  circumstances.  If, 
by  the  constitution  of  the  trust,  they  were 
exempted  from  giving  bonds,  as  they  may  be 
(Kev.  Stat  chap.  88,  g  9),  It  would  prob- 
ably be  held  sufflclent-HU  no  actual  payment 
can  be  made  to  one's  self — to  show,  by  any 
authoritative  and  notorious  act,  that  they  had 
elected  to  act  in  tbe  capacity  of  trustees  as, 
for  instance,  If  they  claim  a  credit  In  their 
executorship  account,  filed  in  tbe  probate 
office,  for  a  sum  held  by  themselves  as  trus- 
tees, and  also  file  an  inventory  or  account, 
charging  themselves  with  the  like  sum  as 
trustees.  9  Pick.,  vbi  supra.  But,  when  a 
bond  to  U„  Judg.  of  p«.bgto  1. 
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tnosmatatton  of  the  propeitj  caanot  bo  com- 1 
plete,  M  as  to  discbarge  the  executors,  until 
such  bond  has  been  slvea.  Rev.  Stat.  chap. 
49,  %  1.  And  we  UiTok  the  same  rule  applies 
when  one  of  the  executors  is  himself  trustee. 
Such  charge  in  the  one  capacity,  and  claim 
to  be  discharged  iu  the  other,  would  avail  if 
no  bood  were  required. " 

In  Prior  T.  T^t  (1852)  10  Cush.  1,  Prior 
was  appointed  executor  and  trustee  of  his 
father  s  will,  and  was  directed  to  set  apart 
a  certain  part  of  the  estate,  and  invest  the 
moDey,  and  to  appropriate  the  income  to  the 
widow  for  life,  and  upon  her  death  to  dis- 
tribute the  principal.  Prior  qualified  as  ex- 
ecutor, and  invested  certain  moneys  for  tbe 
widow,  which  were  repaid  him.  He  used 
these  funds,  and  became  insolvent  afterwards. 
In  filing  his  aixouoia  in  the  probate  court  as 
executor,  he  did  not  charge  himself  with  cer- 
tain of  the  funds  set  apart  for  tbe  widow. 
The  court  decided  that  the  appointment  of 
Prior  as  executor  imposed  a  duty  upon  him  to 
retain  the  principal  fund,  and  invest  it.  and 
that  be  was  responsible  until  he  discharged 
himself  of  the  implied  trust.  "Here,"  con- 
tinued the  court,  "be  wu3 appointed  executor 
and  trustee.  If,  for  greater  convenience,  he 
wishes  to  close  his  account  as  executor,  and 
open  a  new  account  as  trustee,  he  must  give 
bond  In  the  capacity  of  trustee,  and  charge 
himself  In  one  capacity,  eo  iiatanti.  and  by 
the  same  act  by  which  he  claims  his  discharge 
in  the  otlicr."^  MiOer  v.  Orngdon  (1859),  re- 
ported in  14  Gray,  114,  bears  closely  upon 
the  contention  of  the  appellants  in  the  case 
at  bar.  Miller  and  wife  sued  to  recover  Uie 
unpaid  balance  of  a  legai^  bequeathed  to 
Mrs.  Miller  bv  the  will  of  Feleg  Clark,  her 
father.  Congdon  was  executor.  Judge  Hoar 
speaking  for  the  court,  said:  "It  has  been 
also  held  that,  where  the  executor  fs  thus  en- 
titled to  act  in  a  double  capacity,  be  will  be 
required  to  account  in  his  capacity  of  ex- 
ecutor, and  the  sureties  in  his  bond  as  ex- 
ecutor will  be  liable  for  the  faithful  discharge 
of  his  duties  as  trustee,  unless,  for  greater 
convenience  imd  with  the  assent  of  the  judge 
of  probate,  he  chooses  to  open  a  new  account 
as  trustee,  in  which  eventhe  must  rive  anew 
bond  as  trustee,  and  transfer  to  his  account 
as  trustee  the  property  to  be  held  and  admin- 
istered by  him  in  that  character,  before  his 
1  iabil  i  ty  as  executor  wil  1  tcrmi  nata. "  It  was 
argued  In  tbe  case  lust  cited  that  the  ex- 
ecutor, who  io  good  faith.  In  his  own  mind, 
set  apart  and  appropriated  a  promissory  note 
for  $1,000  as  a*  part  of  the  fund  f<  r  tlio  pay- 
ment of  legacies  to  the  plaintiff,  performed 
sufficient  acts  to  effect  such  an  appropiation 
as  to  satisfy  the  law.  No  settlement  of  bis 
account  as  executor  had  ever  been  made  In 
the  probate  olfitx,  and  no  proceedings  were 
ever  liad  In  relation  to  bis  appointment  as 
trustee  other  than  by  his  qiialiflcation  as  ex- 
ecutor. He  bad  been  appointed  guardian  of 
the  plaintiff,  but  never  had  made  or  kept  an 
account  of  tbe  fuu'ls  in  his  hands  as  such 
guardian.  "  'He  did.  In  his  own  mind,  set 
apart  and  appropriate  the  said  promissory 
note  for  one  thousand  dollars  of  the  Vermont 
Railroad  Company,  mentioned  and  specified 
in  bts  said  answer,  to  be  and  omstttate  a  put 
ML.  B.A. 


I  of  tbe  fund  for  the  paymoit  M  the  aatd  le;- 
!  acies  to  the  plaintiff ;  and  tiiat,  from  and 
after  that  time  when  be  so  determined  to  set 
apart  and  apply  the  said  promissory  note  lot 
that  purpose,  he  always  kept  and  retained  the 
said  note,  together  with  tHe  said  bond  taken 
as  collateral  security  tat  (he  payment  thereof, 
as  a  part  of  the  fund  belmgfng  to  her,  u  for 
the  payment  of  the  legacies  due  to  her ;  mud 
that  he  ke|rt  and  retained  the  same  for  no 
other  purpose,  and  with  no  other  Intent  what- 
ever. But  he  never  made  any  entry  of  said 
note  on  any  l>ook  or  on  any  account,  and 
had  kept  no  account  of  the  assets  of  which 
the  said  fund  was  composed  or  was  to  ooo- 
sist ;  and  tbe  said  promissory  note  constituted 
a  pnrt  of  said  fund,  and  was  appropriated 
solely  to  Uie  payment  of  said  legacies  to  the 
plaiotiff,  only  by  tbe  said  determination  to 
this  effect  in  bts  own  mind  as  aforesaid.' 
He  further  testified  'that  he  bad  never  made 
any  settlement  of  his  account,  or  rendered 
any  account  of  his  proceedings  as  executes 
as  aforesaid,  in  tbe  probate  office;  that  no 
legal  proceedings  had  ever  been  had  In  re- 
lation to  his  appointment  as  trustee  of  plain- 
tiff, otherwise  than  by  his  appointment  to 
and  acceptance  of  his  said  office  of  executor ; 
that  he  had  been  duly  appointed  as  guardian 
of  the  plaintiff,  but  that  he  bad  never  kept 
or  made  any  account  of  funds  or  property  la 
bis  hands  as  such  gaurdian.'  .  .  .  But 
the  court  are  of  opinion  that  It  still  remains 
their  duty  to  determine  whetJier  the  appro- 
priation to  which  he  testifies  is  such  an  ap- 
propriation as  tbe  law  requires,  io  order  to 
produce  that  result.  The  executor  did  no  act 
wiiatever  to  effect  soch  an  appropriation,  or 
transmute  the  property.  Olving  the  fullest 
effect  to  bis  teistlmony,  all  that  he  did  was 
*in  his  own  mind.'  In  our  judgment,  this 
is  not  an  appropriation  which  the  law  will 
recognize.  To  produce  such  an  important 
chan^  in  the  rights  of  parties,  there  should 
certainly  be  some  decisive,  intelligible,  and 
irrevocable  act :  and  a  mere  purpose  or  mental 
determination  is  not  sufficient.  However  re- 
spectable and  trustworthy  this  defendant  mar 
be.  tbe  rules  of  law  In  reference  to  tbe  ad- 
ministration of  trusts  must  be  so  applied  as 
to  afford  some  reasonable  protection  against 
men  who  are  not  honest.  If  tbe  executor  had 
died,  or  if  the  investment  he  bad  made  of  the 
money  had  been  in  property  which  had  in- 
creased in  value,  what  security  would  there 
have  been  for  tbe  rights  of  tbe  beneficlaryt* 
The  court,  further  on,  uses  the  following 
language :  "  No  authority  has  been  fouid  or 
suggested  which  sustains  this  defense,  and 
we  cannot  recognise  or  adopt  the  doctrine 
upon  which  it  rests."  This  case,  and  the 
principle  that  some  act  of  appropriation  is 
necessary  other  than  a  mere  nolding  of  the 
property  and  intention  that  it  shall  constitute 
a  trust  fund,  are  approvingly  cited  In  the 
recent  case  of  SbefiM  T.  Parker,  IBS  Hasa. 
880. 

In  Damtt  WMte  (1880)  1S8  Mass.  808, 
where  John  Daggett  was  appointed  executor, 
and  Uiere  were  no  duties  imposed  upon  him 
as  executor  t>eyond  the  duty  of  paying  debta 
and  settling  the  estate,  but  where,  aner  hie 
duties  aa  exeoater  wen  performed,  the  re- 
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oftlndfli  of  Uw  Htata  WH  bequefttlied  and 
4eTiaed  to  him  in  tnut.  for  the  use  and 
iKneflt  of  csarUin  parties  named  In  the  will, 
it  was  decided  that  the  testator  intended  to 
gin  a  "distinct  aad  independent  character 
to  the  trustee  thus  named,  and  to  impose  upon 
him  duties  and  powers  in  no  manner  con- 
nected with  hit  autfes  as  executor, "  and  tlie 
«ct  of  the  probate  court  was  affirmed  in  re- 
<iuiring  him,  if  he  wished  to  close  out  his 
account  as  executor  and  take  upon  himself 
tiie  duties  of  a  trustee,  to  give  bond  in  the 
latter  capacity,  and  that  there  waa  no  merger 
of  the  two  offices  In  him. 

In  WIUU  T.  DiUon  (1885)  140  Haas.  861. 
In  discussing  the  liability  of  the  suieties  on 
an  executor's  Ixmd,  the  coart  says :  **  While 
Healj  fully  completed  the  administration  of 
the  estate  by  the  payment  of  all  debts, 
legacies,  and  expenses,  he  settled  no  final 
account  as  executor,  and  did  not,  by  any  open 
and  notorious  act,  discliarge  himself  as  such 
in  the  probate  court  by  assuming  to  transfer 
the  residue  of  the  property  to  himself  as 
trustee,  or  by  any  other  act  indicating  an  In- 
tention  thereafter  to  hold  the  same  for  the 
purposes  of  trust.  The  will  gare  to  him  two 
characters, — those  of  executor  and  trustee  ; 
and  the  duties  of  the  latter  character  were 
entirely  distinct  from  and  independent  of 
those  m  the  formw.  As  actual  pay mout can- 
not be  made  by  one  to  himself,  it  has  been 
beld  t-hftt,  where  the  same  person  Is  executor 
an<l  trustee,  he  must  give  mmd  In  his  char- 
acter of  trustee  before  he  can  exonerate  him- 
self from  his  liability  as  executor."  It  waa 
further  said  that  "even  if  this  were  a  case 
where  the  trustee  might  be,  and  was  by  the 
will,  exempted  from  giving  bond,  we  should 
not  be  prepared  to  Bar  that  the  facts  that 
Healy  ceased  at  a  certain  time  to  do  any  acts 
as  executor,  all  that  was  necessary  in  Uiat 
capacity  bein^  then  completed,  and  there- 
after did  certain  acts  showing  an  intention 
to  execute  the  trust,  were  alone  sufficient, 
without  any  settlement  of  his  account  as 
executor  In  tin  probate  courts  to  exonerate 
him  and  the  sureties  on  Us  bond  as  executor. 
There  should  in  that  case  he  some  public  act, 
which  could  only  take  place  In  that  court, 
indicating  a  discharge  of  himself  in  cue 
capacity,  and  the  acceptance  of  the  trust  im- 
posed upon  blm  ia  the  other,  before  this 
transfer  could  take  place.  NmeeonU>  v.  Wit- 
iiam*,  vH  supra.  This  might  perhaps  be  by 
any  definite  act  assented  to  by  that  court,  as 
where  an  executor  who  had  been  appointed 
trustee,  and  had  also  qualified  as  sucli, 
charged  himself  In  his  account  as  executor 
with  money  paid  to  himself  as  trustee,  which 
account  haa  been  allowed." 

In  Crocker  v.  Dillon  (1882)  188  Mass.  91, 
It  was  held  that  "  where  the  same  person  is 
■Mined  both  as  executor  and  trustee  under  a 
will,  and  the  same  hand  is  to  pay  and  receive 
the  money,  there  can  be  no  evidt^nce  of  the 
actual  transfer  of  the  property  from  himself 
in  one  capA^lty  to  himself  lo  another,  except 
from  some  declaration  or  authoritative  and 
notorious  act  on  his  part  showing  a  clianse 
In  tha  manner  In  which  the  property  is  held. 

And  an  executor  who  Is  also  trustee  under 
a  will  oumot  tie  oonsidered  as  holding  any 
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part  of  the  tasets  in  the  latter  capacity  until 
he  has  settled  an  account  In  the  probate  court 
as  executor,  in  which  he  Is  credited  as  ex- 
ecutor with  the  amount  which  he  holds  as 
trustee;  and  such  account  should  not  be 
allowed  by  the  judge  of  probate  without 
requiring  him  to  give  bond  for  the  faithful 
performance  of  his  duties  as  trustee." 

We  find  the  same  principle  laid  down  in 
Waiiarmv.  Ouahinff  (1852)  84  He.  370,  where 
the  court  decided  that  the  duties  of  the  ex- 
ecutor and  trustee  are  similar  and  distinct. 
"They  may  be  conferred  upon  and  performed 
by  one  and  the  same  or  differeot  individuals, 
as  the  testator  sball  deem  expedient.  .  .  . 
Whether  the  executor  and  trustee  is  or  is  not 
the  same  is  immaterial.  Legally  they  are  to 
be  viewed  as  equally  distinct,  whether  these 
trusts  are  held  by  one  or  more. "  Gushing, 
defendant  in  that  case,  was  appointed  execu- 
tor and  trustee  under  the  will,  but  never  gave 
bonds  as  trustee.  More  than  a  year  after  he 
became  executor,  and  all  debts  were  paid,  he 
balanced  his  accounts  in  the  probate  court, 
and  a  cmstee  was  appointed.  It  was  decided 
that  the  amouotdue  by  him  as  executor  prop- 
erly remained  la  his  bands  until  he  rendered 
an  account  showing  that'  the  payments  had 
been  made  to  the  trustee,  whether  the  trustee 
be  the  executor  or  some  one  else. 

Id  JkeriTig  v.  Adams,  87  Me.  364,  in  con- 
struing a  will,  Appleton,  J.,  for  the  court, 
said :  *'The  duties  of  executors  and  trustees 
are  separate  and  distinct,  and  separate  and 
distinct  bonds  must  be  given.  The  bonds 
given  by  executors  will  not  protect  the  estate 
against  the  nonfeasance  or  misfeasance  of  the 
trustee,  though  they  be  the  same  indi- 
viduals." 

The  supreme  court  of  South  Carolina,  In 
Anderson  T.  Earis  (1877)  9  B.  C.  K.  B.  460, 
held  that,  where  the  same  person  was  ex- 
ecutor and  tnistee,  and  by  a  statement  of  the 
accounts  as  executor  a  credit  was  given  for 
a  legacy  which  could  only  have  been  paid  by 
blm~as  executor  to  the  trustee,  it'  was  a  nec- 
easafy  inference  that  by  such  entry  the  ex- 
ecutor intended  to  transfer  tlic  amount  from 
his  liability  as  executor  to  his  liability  as 
trustee,  and  that  of  itself  would  be  a  sufficient 
circumstance  to  show  that  he  had  accepted  the 
trust.  The  court  says,  quoting  witb  ap- 
proval ;  "  Where  the  same  person  Is  appointed 
both  executor  and  trustee.  It  is  difficult, 
though  sometimes  of  Importance,  to  deter- 
mine when  the  office  of  executor  has  ceased 
and  that  of  trustee  has  commenced.  The  rule 
appears  to  he  that,  if  a  part  of  the  assets  have 
been  clearly  set  apart  aud  appropriated  by  the 
executor  to  answer  a  parUcular  trust,  he  will 
be  considered  to  hold  the  fund  as  trustee  for 
those  trusts,  and  no  longer  as  mere  executor." 
It  is  to  be  observed,  however,  that  the  in- 
ference drawn  by  the  court  was  held  only  to 
be  a  necessary  one  after  the  executor  had  filed 
his  accounts,  and  had  set  apart  assets  for  the 
particular  trust  involved. 

The  circuit  court  of  the  United  States  for 
Connecticut,  in  Paraom  v.  Lyman  (1868)  S 
Blatchf.  170,  took  a  similar  view  of  the  ne- 
cessity of  separating  the  two  relations— that 
of  a  trustee  separate  ifrbm  that  of  executor— by 
some  formal  act.  Bamuel  Paisoui  died,  leav- 
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Ing  A  will,  with  defendants  named  as  ex- 
ecutors. TUey  qualified  and  proceeded  to 
settle  the  estate  In  the  probate  court.  One 
year  after  testator's  death,  the  executors  sub- 
Btantfally  completed  thelrduties  by  adjusting 
tlieir  accounts,  "after  due  notice  of  the  time 
and  place  of  hearing  to  all  parties  interested, 
according  to  law."  The  will,  howerer,  after 
certain  bequests,  provided  that  "tiie  residues 
of  my  estate  ...  I  glTc,  devlie,  and 
bequeath  to  my  executors,  hereinafter  named, 
...  in  trust. "  Judge  Shfpmau  says :  "  It 
wil]  be  seen  from  this  statement  that  the  de- 
fendnots  sustained  two  relations  to  the  will 
snd  the  estate  of  the  deceased ;  namely,  tliat  of 
executoraand  thatof  trustees.  Asozecutors, 
It  was  their  duty  to  prova  the  will,  to  eive 
the  requisite  bond,  with  the  aid  of  appraisers 
to  prepare  and  file  an  loTentory,  to  pay  the 
funeral  expenses  and  debts  of  the  deceased, 
and  the  disbursements  necessary  in  the  pro- 
gress of  administration,  and  to  perform  all 
Uiat  the  law  requires  of  those  who  administer 
on  testate  estates,  including  the  final  settle- 
ment of  their  accounts  In  toe  court  where  all 
their  oroceedings  were  had.  All  these  duties 
the  defendants,  as  executors,  performed,  the 
last  one  lieing  completed  on  the  80th  of 
November,  1849,  when  their  accounts  as  ex- 
ecutors were  adjusted,  and  substantially 
closed."  And  further  on,  again:  "For,  as 
already  intimated,  I  hold  that  the  relation  of 
the  defendants  to  this  trust  estate,  as  trustees. 
Is  the  same  as  if  they  bad  not  been  named  as 
executors  in  the  will,  and  the  property  had 
been  devised  and  bequeathed  to  them  in  trust 
by  their  Individual  names.  It  would,  of 
course,  have  been  competent  for  the  testator 
to  confer  this  trust  upon  them  by  his  will, 
uid  still  name  any  other  person  as  sole  ex- 
ecutor of  the  latter.  In  that  case  diere  would 
have  been  no  clashing  of  duties  and  powers 
between  such  executor  and  the  trustees.  T^e 
duties  and  powers  of  the  latter  would  have 
bceun  where  those  of  the  former  ended.  And, 
alwiough  the  defendants  are  appointed  by  the 
will  to  act  in  both  capacities,  this  fact  does 
not  obliterate  the  distinction  which  the  law 
makes  between  the  duties  and  powers  that 
pertain  to  these  respective  offices.  The  de- 
fendante  seem  to  have  properly  recognized 
this  distinction,  by  flling  In  the  court  of 
probate,  since  the  settlement  of  their  ex- 
ecutors' account,  an  annual  account,  at  first 
voluntarily,  and,  since  1853,  in  accordance 
with  a  statute  of  Connecticot  relating  solely 
to  euardians  of  minors,  conservaters,  and 
trus'tees  of  estates. " 

In  Newport  Probate  Court  r.  Batard,  18  R. 
I.  1,  In  an  action  sgalnst  an  administrator's 
bond  for  neglect  to  act,  It  was  held  that  the 
executor  was  obliged  to  retain  his  repre- 
sentative functions,  snd  was  liable  to  an  ac- 
counting until  released  by  some  appropriate 
act,  and  that  his  mere  mental  determination, 
without  any  "overt  act,"  was  not  sufficient. 
See  also  ScituaU  Probate  Court  v.  Angetl,  14 
R.  I.  495. 

In  WiUon  v.  Wilaon,  17  Ohio  St.  150,  91 
Am.  Dec.  135,  an  administrator  showed  by 
his  final  accounte  that  he  had  certain  moneys 
bel<mffing  to  the  devises  under  the  will.  The 
administrator  was  the  guardian  of  the  de- 
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▼Iseea,  who  were  Infasta.  Id  a  salt  opoii  hi* 
bond  as  administrator,  be  set  up  that  be  held 
the  fund  as  guardian.  The  oourt  held  that 
he  might  demonstrate  in  which  capacity  bo 
held  the  money  by  charging  himself  with 
the  money  In  his  account  as  guardian,  and 
crediting  himself  with  having  made  payment 
of  it  to  the  goardian  in  his  account  as  ad- 
ministrator. He  refrained  from  doing  this, 
however,  and  he  was  held  liable  as  ad- 
ministrator. 

In  Oranson  v.  TFOaqr,  71  Hlch.  860.  salt 
was  brought  on  an  executor's  bond.  The 
executors  were  directed  to  invest  and  rein- 
vest certain  moneys,  and  to  educate  children, 
for  many  years  after  the  death  of  tlie  testa- 
tor. Suit  was  commenced  to  reqntn  the  «x- 
ecntm  to  account,  and  to  file  a  new  bond. 
They  felled  to  respond,  and  were  removed. 
The  circuit  court  found  that  the  executor* 
had  failed  to  invest  the  funds  as  required  by 
the  will,  but  held  that  after  an  order  of  dla- 
trlbution,  which  had  been  made  some  fifteen 
years  before  the  suit  was  Instituted,  the  ex- 
ecutors held  the  estate,  not  offlclallv  as  ex- 
ecutors, but  as  donees  of  a  power  in  tniat. 
Campbell,  J. ,  speaking  for  uie  court,  sayi ; 
"We  do  not  think  the  conclusions  of  law  are 
correct.  An  order  of  distribution  alone  can- 
not discharge  executors  until  the  estate  la 
distributed.  The  Rheubottom  children  could 
not  take  the  property,  and,  inasmuch  as  their 
interest  was  contingent,  no  (me  else  oould 
take  it  toe  them.  The  will  required  It  t» 
be  Invested  by  the  executors.  If  the  prop- 
erty had  been  Invested  In  real-estate  secun- 
tles,  as  required,  the  question  might  faava 
arisen  whether  this  was  not  equivalent  to 
such  a  compliance  with  Uie  order  of  distribu- 
tion as  would  have  changed  the  nature  of 
their  holding.  Up<m  this  question  we  ex- 
press no  opinion.  It  Is,  at  least,  a  doubtful 
proposition.  But  we  think  it  Is  a  duigeroua 
and  incorrect  doctrine  that  executors  can  dis- 
cbarge themselves  of  their  official  responsi- 
bility without  doing  some  act  to  change  the 
character  of  their  holding,  and  place  the  fond 
safely  where  it  ought  to  be." 

In  a  very  recent  case — Wooden  v.  Kerr,  91 
Hich.  188, — ttie  converse  of  the  doctrine  laid 
down  in  the  foregoing  authoritiea  is  ap- 
parent. Plalntilf  commenced  an  equltablft 
action  for  an  accounting  by  defendant  aa 
trustee.  The  will  gave,  devised,  and  be- 
queathed to  defendant  and  his  son  the  resldo* 
and  remainder  of  decedenta*  property,  In  trust 
to  collect  rents,  make  Investments,  educat* 
children,  and  eventually  to  transfer  whole 
property.  The  executors  filed  a  bond  and 
an  inventorv.  and  one  of  them  remained  in 
possession  for  some  yesrs.  Accounte  wera 
filed,  but  the  last  one.  In  1866.  was  disal- 
lowed. The  court  held  that  the  defendant 
was  a  trustee,  and  that  he  was  estopped  to 
assert  that  he  was  an  executor  merely,  and 
not  a  trustee,  and  that.  If  they  had  consid- 
ered themselves  executors  merely,  it  might 
be  presumed  that  they  would  long  ago  have 
settled  up  tbe  estate,  and  turned  the  property 
over  to  themsel  ves  as  trustees,  and  that  equi^ 
would  not  permit  the  defendant  to  refuse  aft 
accounting  as  tmatee  because  the  will  whl<A 
made  him  a  tenstee  alto  made  him  an  ezaco- 
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tor,  tn  which  latter  capacity  he  neglected  for 
•eTaral  Tears  to  render  an  account;  and  the 
ODOit  taikes  care  to  my  that  a  Bettlement  be- 
tWQpn  two  admlalitratora  could  neither  bind 
the  estate  not  the  complaioant,  and  the  pro- 
bate court  alone  ponassea  the  power  to  aUow 
Kerr'i  aoconnt  ai  nracokt  and  diocharBe  hit 
bond. 

Tezt-writafB  hare  dednoed  fnnn  the  deola- 
f(Hi8  ot  the  oonrti  the  mle  that,  If  the  Bame 
person  is  named  as  executor  and  also  as  trustee 
under  a  will,  as  executor  he  la  diargeable 
until  he  glvee  bond  as  trustee  (unless  ex- 
empted from  ffiTiagbond),  and  settles  his  ac- 
count of  bit  administration,  and  charges  him- 
self as  trustee.  Oarj,  Probate  Law,  g  741 ; 
Croswell.  Ezra.  %  720.  "If  a  testator  in  his 
will  appoint  his  executor  to  be  a  trustee,  It 
ta  as  if  diflereot  persons  had  been  appointed 
to  eadi  oflBce.  A  court  of  equity  caouot  re- 
BOTe  him  from  the  executorship,  for  oourts 
of  probate  have  excluslTe.  Jurisdiction  over 
the  appointment  and  removal  of  admlnistra- 
tora  uidjBxecutras ;  but,  if  the  office  of  trustee 
Is  separate  fmn  and  independent  of  the  office 
of  execaton,  a  court  of  equity  may  remove 
hfm  from  the  office  of  trustee,  and  leave  him 
to  act  as  executor ;  or  if  he  has  completed 
his  duties  as  executor,  and  is  holding  and 
administering  the  estate  simply  as  trustee,  a 
court  of  equity  mn  remove  him."  Ferry, 
Tr.  4th  ed.  g  m. 

The  qnotattons  In  the  several  caaea  quoted 
throughout  this  opinion  proceed  in  part  upon 
the  premise  that  bonds  are  to  be  given  by  an 
executor,  and  that  a  liability  must  still  exist 
upon  such  bonds  until  a  trust  bond  Is  ^iven. 
But  the  principle  of  preserving  the  distinc- 
tion between  the  two  relations  is  always 
noted,  and.  under  the  system  of  the  probate 
laws  of  this  state  and  the  general  legal  doc- 
trine to  be  applied,  there  can  be  no  release 
from  the  executorial  trust,  except  by  Uie  au- 
thority of  the  probate  court. 

Many  of  the  cases  relied  upon  by  the  ap- 
pellants are  suits  for  constructions  of  wills 
where  estates  are  bequeathed  or  devised  to 
testamuitaTy  tmateeB,  recognized  by  the  laws 
of  such  Btalea,  and  In  many  instances,  note-, 
bly  New  York,  from  states  where  an  executor 
haa  nothing  to  do  with  real  estate.  Realty, 
in  New  York,  passes  directly  to  the  heirs, 
and  is  not  subject  generally  to  any  right  of 
posaeesion  by  executOTS  or  administrators,  as 
such.  8  N.  Y.  BeT.  Stat.  ^  6.  The  case, 
therefwe  of  Ommn  r.  Bgerton,  91  Wend. 
480,  cannot  control  upon  the  necessity  for  an 
aoeonnting,  to  the  exclusion  of  our  statutea, 
where  executors  have  qualified. 

Lamed  v.  Bridge,  17  Pick.  889,  was  a  be- 
quest by  the  testator  to  his  wife  of  the  use 
and  benefit  of  the  estate,  and.  should  the  In- 
come be  Insufficient  for  her  support,  she 
could  dispose  of  so  much  thweof  as  was  nec- 
essary for  that  purpose,  and  at  her  death  the 
remainder  was  to  be  equallr  divided  among 
testator'a  children.  An  actmlnistatOT  with 
the  will  annexed  was  appointed.  The  widow 
died.  Authority  wsa  given  the  administra- 
tor to  sell  and  dispose  of  sufficient  real  es- 
tate to  relmbiuae  certain  sums  paid  u  debts 
for  the  comfortable  support  <rf  the  widow  in 
her  lifetime.  Bbaw,  Ok.  J.,  regards  the  pro- 
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vision  In  the  will  as  a  gift  to  the  widow  of 
the  use  of  the  property,  and  that,  although 
the  widow  had  once  been  executrix,  yet,  as 
she  never  acted,  the  power  granted  under  the 
terms  of  the  will  was  one  given  to  her  per> 
eonally,  and  was  not  to  be  considered  as  be- 
stowed upon  her  as  an  executrix  exclusively. 
The  whole  case  la  really  favorable  to  the 
view  we  take  of  the  antharity  of  the  execu- 
tors under  the  Hlgglns  will,  as  It  is  said: 
**  There  is  no  doubt  that  where  a  power  Is 
conferred  upon  an  executor  as  such,  and 
where  the  execution  of  such  power  is  neces- 
sary to  the  purposes  of  the  will  which  are  to 
be  accomplished  by  Uie  officer.  It  Is  to  be 
considered  as  a  power  to  the  officer  as  such, 
and  not  to  the  person  named  as  executor  ex- 
clttstvely,  as  where  legacies  are  given,  and 
the  executor  is  bound  and  directed  to  raise 
money  to  pay  them  by  sale  of  the  real  estate. 

A'mpfltm  V.  Gook,  34  Hlnn.  180,  was  an  ac- 
tion to  set  aside  a  conveyance  and  construe  a 
will.  The  court  declined  to  consider  whether 
the  executor  was  properly  discharged,  be- 
cause the  point  was  raised  by  a  collateral 
attack,  and  decided  that,  under  the  words  of 
the  will,  the  trusts  to  be  executed  by  O.  as 
executor  were  personal  to  him,  and  not  part 
of  bis  office. 

In  Re  Delanty'a  EHaU,  40  Cal.  78,  a  final 
diatributicm  was  ordered  by  the  probate 
eourt.  On  an  appeal  from  such  order  the 
court  held  that  eonTe^wees  which  had  been 
made  by  the  executors  were  not  required  to 
be  confirmed.  The  necessity  for  an  account- 
ing by  the  executors  as  sueb  was  not  passed 
upon,  becauBe  they  did  account. 

Begim  v.  F^man,  76  Ind.  A98,  and  sev- 
eral other  cases  cited,  simply  hold  that  an 
heir  may  sue  a  creditor  where  no  administra- 
tor has  been  appointed,  and  where  there  are 
no  debts.  They  are  Inapplicable  to  a  case 
where  Jurisdiction  has  attached  by  the  quail 
flcation  of  executors. 

Taylor  v.  PhiUipt.  80  Vt.  388,  was  an  ac- 
tion In  assumpsit  on  a  note  given  by  defend- 
ant to  toe  BODS  of  the  intestate  in  settlement 
of  the  mutual  debts  between  the  Intestate  and 
defendant.  At  the  time  the  note  was  given, 
there  was  no  administrator.  The  court  held 
the  suit  could  be  maintained,  but  expressly 
decided  that,  if  the  defendant  had  been  called 
upon  by  an  administrator,  "the  case  would 
have  merited  a  different  consideration." 

In  PatUrum  v.  AlUn,  60  Tex.  28.  there  was 
no  administrator,  and,  und«  the  statutes  of 
that  state,  settlements  between  heirs  are  eX' 
pressly  recognized. 

We  proceed,  finally,  to  Inquire  into  a 
method  by  which  the  executors,  atter  they 
have  performed  their  duties  as  such,  may  be 
relieved  of  their  trust,  and  qualify  as  trust- 
ees under  the  will.  The  court  agrees  with 
the  position  of  appelluta*  counsel  that  there 
Is  no  jurisdiction  in  the  district  court,  sit- 
ting in  probate  matters,  to  require  trustees, 
not  executors,  to  account.  A  court  of  equity 
alone  can  do  that.  Under  the  rule  recognized 
in  the  case  of  Chadwiek  v.  C/iatlmcfs,  6  Mont. 
506.  the  Jurisdiction  of  the  probate  court  is 
limited  to  the  powers  conferred  upon  it  by 
statute;  that  is,  to  the  control  of  the  "ad- 
minlstratiw  of  decedents'  estates,  the  super- 
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TislOD  of  the  guardtaoBhip  of  the  Infaats. 
tlu  control  of  thair  property,  the  allotmeat 
of  dower,  and  otlier  powers  pertalniDK  to  the 
■ame  general  subject.'*  What  construction 
may  be  placed  upon  the  powers  conferred 
upon  tefltomentary  trustees  where  a  trust  has 
been  created  by  a  will  to  continue  after  dis- 
tribution, as  provided  by  section  181S,  arti- 
cle S,  Code  CiT.  Proc ,  just  adopted.  Is  not 
material  to  the  present  inquiry.  Bat.  even 
under  the  strictest  limitatioDs  of  the  juris- 
diction over  the  estates  of  decedents  and  the 
control  of  the  executors,  we  find  that  by  our 
statutes  the  probate  court  may  ordinarily 
exercise  functions  necessary  Co  settle  an  es- 
tate, and  to  order  a  distribution  thereof  to 
those  entitled  to  share  tiierein  under  a  will. 
The  accounting  by  the  executor,  whidi  must 
precede  the  settlement  of  his  acoonnts,  Is 

fuarded  by  strict  statutes.  Probate  Practice 
ct,  254,  256,  360,  368,  et  teq.  The  exec- 
utor cannot  profit  by  his  trust  except  aa  pro- 
vided by  law  (section  253} ;  but,  if  he  does 
wrong  or  commits  serious  mistakes,  he  may 
lose.  The  whole  scope  of  the  probate  prac- 
tice act  of  the  state  contemplates  that  an  exec- 
utor in  the  performance  of  his  trust  shall 
be  subjected  to  legal  checks  and  guards 
placed  upon  him  "at  each  step  he  takes,  and 
this  from  the  beginning."  There  am  pro- 
Tisiona  in  some  states,  Hlchtgan  being  one, 
which  release  a  residuary  leftatee  from  filing 
«n  iuTL'Dtory,  provided  he  give  bond  to  pay 
Uie  debts  and  the  legacies;  but,  in  the  ab- 
sence of  such  a  statute,  even  a  residuary 
legatee.  If  he  be  an  executor,  would  be  held 
to  the  same  degree  of  care  and  the  same  ac- 
countability wDich  are  Imposed  upon  other 
executors.  Hatfteway  v.  Weskt,  84  Mich. 
387.  By  section  516  the  title  in  a  specified 
devise  or  legacy  passes  by  tiie  will,  bat  In 
such  cases  possession  can  only  be  obtaloed 
from  the  personal  representative.  When  con- 
sidered with  relation  to  our  entire  system  of 
probate  laws  concerning  the  settlement  of 
estates  of  deceased  persons,  this  recognition 
that  possession  can  only  come  from  an  exec- 
vtw  of  a  will  is  but  one  of  the  demonstn- 
tioDB  of  the  restrldtoDS  or  qualifications 
which  Chief  Justice  Shaw  had  in  mind  In  the 
use  of  the  words  "sud  modo*  In  Nmowmb  v. 
WiUiama,  9  Met.  S25. 

In  Clarlu  v.  Clay,  81  N.  H.  898,  where  the 
court  required  an  administrator  to  produce 
his  accounts  and  vouchers,  it  was  held  that, 
although  all  parties  interested  could  settle 
an  estate  without  resorting  to  the  forms  of 
law,  yet,  where  legal  course  was  taken,  it 
is  for  the  judge  to  say  whether  he  will  be 
governed  by  what  the  parties  do  or  do  not ; 
and  where  an  administrator  offered  a  certifi- 
cate of  the  heir  aa  conclusive  of  the  correct- 
ness of  a  settlement,  and  the  court  declined 
to  enter  Into  a  decree,  such  action  of  the 
conrt  was  sustained  upon  the  gronnd  that 
the  judge  "might  very  properly  decline  to 
pass  the  decree  without  an  examination  of 
the  accounts  and  vouchers. "  The  court  may, 
$ua  tponte,  require  a  periodical  accounting  at 
any  time.  Woemer,  Administration,  g501; 
SeynoUh  v.  PeopU,  55  111.  828.  Ju^ice  Har- 
wood,  in  speaking  for  the  court  in  Re  Me- 
Furtand't  mate.  10  Hont  586,  said :  "The 
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heirs  of  decedent,  and  all  legatees,  devisees, 
creditors,  guardians,  and  otuera  who  may  be 
in  any  way  interested  in  an  estate,  and  their 
counsel,  have  a  right  to  presume  that  the  re- 
quirements of  the  statutes  will  he  fulfilled 
in  the  administration  thereof ;  and  they  have 
a  right  to  presume  that  no  final  distribution 
thereof  will  be  made  until  such  intermediate 
proceedings  have  been  bad.  and  the  period 
fixed  by  statute  for  the  distribution  has  ar- 
rived, and  such  interested  parties  have  a  right 
to  the  time  provided  by  law  for  the  orderly 
procedure  In  the  administration  of  an  estate 
or  the  execution  of  a  will  to  appear  and 
make  a  showing  of  their  claims  or  interests." 

In  this  QartTmlar  estate,  the  executors, 
having  qualified,  must  take  charge  of  tbe 
estate,  proceed  with  the  inventory,  and  ffive 
tbe  notice  to  creditors.  They  must  also  act 
upon  any  claim  presented,  as  required  by 
the  statutes  hereinoefore  cited.  If  tiie  court 
requires  an  exhibit  for  its  Information,  bv 
section  254,  such  a  document  must  be  filed, 
showing  the  annHmt  of  all  claims  presented, 
"and  aH  oQier  matters 'neoessaiy  to  show  the 
condition  of  the  estate's  aflalrs."  Full  ac- 
count of  the  executors,  with  vouchers,  must 
be  rendered.  If  it  is  not,  unple  means  of 
requiring  it,  even  to  Issuing  an  attachment, 
and,  It  would  seem,  commit  the  delinquent 
executors,  Is  provided  for  by  sections  36&- 
262  et  teq.  of  the  Probate  Practice  Act.  Dis- 
tribution Is  contemplated  and  fully  provided 
for  upon  the  final  settlement  of  the  sooount* 
of  the  executors,  but,  until  such  final  ac- 
counts have  been  settled  and  allowed,  no  au- 
thority Is  given  to  distribute  the  residue  of 
the  estate  In  tbe  hands  of  tbe  executors.  The 
way  seems  clear  and  simple  by  which,  under 
tiie  law,  tbe  devisees,  legatera,  and  trustee* 
may  become  possessed  of  the  estate  of  tbe 
decedent,  devised  and  beqneatiied  to  tbena 
ander  the  terms  of  the  will.  There  is  one 
wav  only  by  which  there  may  be  even  a  par- 
tial distribution  prlco-  to  such  final  accounts. 
That  is  under  sections  284,  285,  ei  »oq. ,  where, 
after  the  lapse  of  four  months,  those  entitled 
to  shure  In  tbe  estate  may,  if  it  appears  to 
the  conrt  that  tbe  esUte  Is  but  llule  indebted 
and  the  creditors  are  safe,  receive  their  shares, 
provided  the  requisite  bond  Is  given.  The 
duties  of  tbe  executors  precedent  to  dlsdiarge 
are,  plainly,  to  account,  to  obtain  an  order 
settling  their  accounts,  to  obtain  an  order  of 
distribution,  and  to  deliver  up.  under  order 
of  the  court,  to  parties  entitled  to  share  under 
the  will.    Section  81S. 

After  full  consideration  of  tbe  general  and 
statutory  law  relating  to  this  case,  and  the 
policy  and  the  reason  of  our  entire  probate 
system,  our  conclusions,  as  applicable  to 
large  estates,  may  be  summarized  as  follows : 

First.  Executors,  when  qualified  as  such, 
are  subject  to  the  jnrisdiction  of  the  district 
conrt,  sitting  In  ue  exercise  of  its  probate 
powers. 

Second.  The  duties  of  such  executors  are 
to  proceed  with  the  performance  of  their  exec- 
utorial duties,  as  imposed  upon  them  by 
the  laws  of  Uie  state,  having  due  regard  to 
the  provisions  of  the  will  of  the  decedent. 

Third.  Executors  mnst  account,  and  exec- 
utorial respoDslbiUtlea  can  only  terminate 
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after  oompllaDce  with  the  tUtatet,  and  after 
a  ■ettlement,  ^tpioved  by  the  oourt,  hu  been 
nade,  and  after  a  distribution  and  m  delivery 
ttp  hare  been  ordered  by  the  ooort. 

fburth.  Where  tnist  duties  are  Impoeed 
npon  trustees  a«  devisees  and  legatees  under 
a  will,  such  duties  cannot  properly  be  as- 
auoied  by  the  same  persons  who  were  named 
•s  executors  under  the  will,  and  who  baTe 
qnalffled  as  such  executors,  until  the  oourt 
has  approved  their  accounta,  and  ordered  a 
di«trlbutl(n  of  the  estate,  in  which  order  the 
executors  may  be  directed  to  credit  thetr  ac- 
counts  as  executors  with  so  much  of  the  es- 
tate as  may  be  ordered  transmuted  to  their 
accounts  as  trustees,  or  are  otherwise  author- 
ized br  the  court  to  transfer  .the  residue  of 
the  estate  in  their  hands  as  executors  to  them- 
selves as  trustees. 

The  district  court  must  have  determined 
that  the  right  of  poesession  of  the  property 
of  the  intestate  was  in  the  appellants  as  exe- 
cutors, after  they  qualified  as  such.  The 
decision  of  that  question  involved  the  further 
point  of  whether  administration  was  neces- 
sary. It  was  decided  It  was.  We  therefore 
think  that  the  tnder  became  final,  as  against 
these  appellants,  upon  the  questions  neces- 
sarily involved  In  tost  proceeding,  and  could 
be  appealed  from.  Bt  JfeJitariond'*  BUaU, 
10  Mont.  446. 

The  order  of  the  district  ooort  overmllng 
the  motion  of  tbe  executors  to  quadi  and  set 
aside  the  order  made  requiring  said  execn- 
tm  to  prepare  and  file  a  full  and  complete 
Inventory  and  appraiaemont  of  the  estate  of 
decedent,  which  has  come  into  their  bands 
as  executors,  Is  affirmed. 

Auit^iiMaf  ^fflnui. 

Da  WM,  J.,  ooDcurs. 


STATE  of  Montana.  Appt, 

V. 

W.  L.  SVANS,  Be^ 
(.„  Moat.  ^ 

A  writtaa  raqoest  to  pagr  a  esHaln 
aMooat  to  the  order  of  a  person  named 

tberelD  "aad  oharge  to  htm  it  caj  ofllce"  to  not 
tbasabjeotttf  forger;  sslt  ooidddonopoeribla 
daiHUie  if  acted  apoo  as  geouioa 

(MartshtMMU 

APPEAL  bv  (be  State  from  an  order  of  (he 
I>Utrlct  Ctmvt  for  OalUtln  Coon^,  arrest- 
ins  judnnent  after  verdict  floding  defendant 
gml^  of  forgery.  4ffl"'^ 

Statement  by  De  Witt,  J.: 

Thla  is  an  appeal  by  the  state  from  an 
•rder  of  the  district  court  arresting  Judg 
ment  In  a  case  where  the  deftedant  had  been 
foaad  guilty  under  an  information  clmrglDg 
him  wfth  forgery.  The  motion  in  arrest  of 
Judgment  was  made  upon  the  two  statutory 
grounds  (1)  that  the  iDformatlon  does  not 


Hova— Vor  ftote  on  torgery  ot  wortUeM  fostni- 
SMBts,  see  FeoRle  V.  Mnnm  (CUJ  « Ik  B.  A.  n. 
IS  L,&  A. 


state  facts  sufficient  to  constitute  a  crime  of 
forgery,  and  (2)  that  the  court  had  no  juris- 
diction of  the  actltm.  The  charging  part- 
of  the  information  was:  "That  the  above- 
named  W.  L.  Evans  is  guilty  of  the  crime 
of  forgery,  commftted  as  follows,  that  Is  to 
say  :  That  the  said  W.  L.  Evans,  late  of  said, 
county  and  state,  on  Tuesday,  the  35th  day 
of  December,  18M.  at  the  comity  of  Gallatin, 
and  state  of  Montana,  tiien  and  there  a  cer- 
tain false,  forged,  and  couoterfefted  writiog- 
on  paper,  of  the  tenor  following;  'Boze- 
man,  December  36,  '94.  Schumacoer,  Esq.  : 
Please  pay  to  the  order  of  W.  L.  Evans  the 
amt.  of  twenty  dollars  (920.00),  and  charge 
to  him  at  my  office.  Johnson  &  McCarthy, '  ~ 
did  Mscly,  feloniouBly,  and  designedly  ut- 
ter and  pass  as  true  ana  geouine ;  he,  the  said 
W.  L.  Evans,  at  the  same  time  well  knowing 
the  said  writing  on  paper  to  be  false,  forged, 
and  counterfeit,  with  Intent,  then  and  there, 
one  William  Guy  to  prejudice  and  defraud." 

Me»in.  H.  J,  Haskell,  AUy-6en.,  W.  1^. 
HoUoway.  and  Miu  Ella  Ii..  Kaowlasp. 

for  appellant: 

Where  a  forged  iDstrument  has  been  made 
available  by  the  defendant  pasdng  and 
uttering  the  same,  as  was  done  in  this  case 
with  intent  to  work  fraud  and  injury  upon 
William  Guy,  it  was  a  ground  of  defense  for 
tbe  defendant  to  sbow  that  Guy  did  notdiarge 
this  money  to  the  said  Johnson  &  McCarthy, 
but  to  the  said  W.  L.  Evans. 

BtaU  V.  QvlUtte,Yi\  Mo.  447;  Whart.  Crim 
L.  eth  ed.  §696;  ^atev.  Benneit,  Ifi  La.  Ann. 
895;  Cottley  v.  State,  14  Tex.  App.  156;  Beg. 
V.  Winterbottom,  %  Car.  &  E.  87;  haU  v.  Oor>- 
ington,  94  N.  C.  018,  5B  Am.  Rep.  650. 

It  does  not  lie  In  the  mouth  of  the  forger  to- 
claim  immunity  for  his  crime  because,  if  the 
man  he  imposed  upon  had  been  vigilant  he- 
would  not  have  been  deceived. 

Oarmirs  v.  Staie,  104  Ind.  444;  1  Biehop, 
Crim.  L.  §  573:  3  Greenl.  £v.  g  108;  Eajftaontr 
V.  People.  2  Oao.  Appu  889;  State  v.  Ekulet,  68 
Mo.  161. 

An  Instrument  falsely  made  with  Intent  to- 
defraud  Is  a  forgery  although,  if  it  bad 
been  genuine,  other  steps  must  have  been 
taken  before  the  instrument  would  have  lieea 
perfected,  and  tbcse  steps  are  not  lakeo. 

Com.  V.  Coatdlo,  130  Mass.  86S;  People  y. 
Erummer.  4  Park.  Crim.  Rep.  217;  darmira 
T.  Slate,  104  Ind.  446. 

De  Witt,  J.,  delivered  tbe  opinion  of  the 

court: 

This  information  is  drawn  under  a  statute- 
similar  to  that  which  was  In  existence  iu- 
California  when  the  Gate  of  Ah  Woo,  88  Cal. 
306,  was  decided.  See  also  State  v.  Malieh 
(Mont.)  (this  term)  89  Pac.  Rep.  789.  An- 
Information  charging  forgery  by  the  utter- 
ing, etc.,  aa  does  this  (me,  is  proper,  for 
the  uttering  Is,  under  our  statute  (Criminal 
Practice.  Act,  §  96),  one  method  by  which 
forgery  may  be  committed.  Sec  cases  last 
cited.  This  question  of  criminal  pleading 
was  not  considered  In  8ta4e  v.  lludaon,  i:! 
Mont.  112,  the  case  being  decided  on  tlm 
question  of  jurisdiction  onlv.  See  State  v. 
MaiiA  (this  term)  supra   The  ground  upoa 
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whldi  the  motfoo  In  urert  of  judgmeDt  was 
granted  nema  to  be  that  the  alleged  forged 
fDstrument  concluded  with  the  woraa :  *  And 

charge  to  him  at  mj  office,  Johnson  A  Mc< 
Cartliy. "  Counsel  for  the  respondent  argue 
that  uils  writing  ia  Invalid  on  tta  face,  in 
-that,  if  it  were  used  as  eenuine,  It  could  not 
dn  any  damage  to  the  alleged  signers  of  the 
same,  namely,  Johnson  &  HcCaraiy,  for  the 
reason  that  it  requested  Bchumacher  to  charge 
the  $30  to  Evans,  instead  of  requeatlng  him 
to  charge  it  to  Johnson  A  HcCarthy.  We 
ore  of  opinion  tiiat  the  motion  In  amat  of 
Judgment  was  properly  granted. 
'  Mr.  Bishop  says,  in  nis  work  on  Criminal 
Law  (Tol.  2,  g  606),  as  follows:  "When  the 
writing  is  inTaltd  on  Its  face.  It  cannot  be 
the  subject  of  f  orgeiT,  beeauae  It  has  no  legal 
tendencsy  to  effect  a  fraud."  Bectiini  Sll  of 
the  same  work  states  as  follows :  **  Therefore 
the  general  doctrine  is  that  the  invalidity  of 
an  iDStrument  must  appear  on  its  face,  if  the 
defendant  would  avail  himself  of  this  defect 
on  a  charge  of  forgery.  In  stiil  other  words, 
the  forged  Instrument,  to  be  the  foundation 
for  an  Indictment,  must  appear  on  ita  face 
■to  be  good  and  valid  for  the  purpoee  for 
which  It  was  created.  It  must  be,  in  an- 
other aspect,  such  that,  if  it  were  genuine,  it 
would  be  evidence  of  the  fact  it  sets  out." 
We  find  it  stated  In  Pio^  v.  limlijuem,  85 
Cal.  60«,  as  follows:  "Without  much  con- 
flict, if  any.  It  has  been  held  from  the  outset 
that  the  indictment  must  show  that  the  in- 
atrument  in  question  can  be  made  available 
In  law  to  work  the  Intended  fraud  or  injury. 
If  such  appears  to  be  the  case  on  the  face  of 
tb<4  Instrument,  it  will  be  sufficient  to  set  it 
-out  in  the  indictment;  but,  if  not,  the  ex- 
trinsic facts,  in  view  of  which  It  is  claimed 
tiiat  the  instrument  Is  available  for  the  fnxxd- 
nient  purpose  alleeed  in  the  Indletmeot, 
must  be  averred.  If  the  indictment  merely 
«ts  out  an  Instrument  which  ia  a  nullity 
upon  Its  face,  without  any  averment  showing 
how  It  can  be  made  to  act  Injuriously  or 
fraudulently,  by  reason  of  matter  aliun^,  no 
-case  Is  nude.  Thla  rale  Is  so  well  settled  by 
the  precedenta  that  we  do  not  feel  called  upon 
to  discuss  it  upon  principle.  JZse  v.  Knight, 
1  Salk.  875,  1  Ld.  Raym.  S37;  Bag.  v.  Mar- 
-ctM,  a  Car.  &  K.  356 :  People  v.  5Aott,  8  Cow. 
778  ;  Peopte  v.  ffarrison,  8  Barb.  560 ;  State  v. 
Briggt,  84  Vt.  501 ;  dm.  v.  i2oy,  8  Gray,  441 ; 
Bamum  v.  Btate.  15  Ohio,  717,  45  Am.  Dec 
■601 ;  Clarke  v.  StaU,  6  Ohio  St.  630.  These 
cases  establish  the  doctrine  that,  to  constitute 
forgery,  the  forged  Instrameot  must  be  one 
which,  If  genuine,  may  Injure  another,  and 
that  it  must  appear  from  the  indictment  that 
such  is  Its  legal  character,  either  from  the 
recital  or  description  of  the  instrument  itself, 
or,  if  that  does  not  show  It  to  be  so,  then  by 
the  averment  of  matter  attundg,  which  will 
-■how  it  to  be  of  that  character."  Wetaketiie 
following  from  the  remarks  of  Judge  Oowen 
In  People  v.  SAall,  $upra:  "In  the  principal 
case  I  have  shown  that  the  paper  forged,  if 
genuine,  would  be  a  mere  nullity  for  any 
purpose ;  nor,  to  my  mind,  could  ft  be  made 
good  by  any  possible  averment.  It  could  not 
M  made  the  foundation  of  liability,  like  the 
letter  of  credit  It  does  not  come  within  any 


of  the  oases  suataluing  indiiMmente ;  but  to 
me  it  appearB  to  be  dlmoted  within  the  cases 
cited  liolding  that  an  instanment  purporting 
to  be  void  on  Ite  face,  koA  not  shown  to  bo 
operative  by  averment.  If  genuine.  Is  not  the 
subject  of  forgery.  How  Is  It  pouible.  In 
the  nature  of  things,  that  it  should  be  other- 
wise? '  Void  things  are  as  no  things.  *  Was 
it  ever  heard  of  that  the  totgerj  ofa  nudum 
pactum,  a  thing  which  oonla  not  be  declared 
on,  oroiforced In  any  way,  is  yet  IndlctableT 
It  Is  the  forgery  of  a  shadow.^  The  follow- 
ing remarks  were  made  by  the  Indiana  su- 
preme court  in  Beed  v.  &ate,  38  Ind.  S9fl: 
"  The  certificate,  so  far  as  It  purports  to  be 
an  Instrument  entitling  Allen  to  the  bounty 
claimed  therein,  was,  at  the  time  charged, 
utterly  void.  There  was  no  law  authorising 
the  giving  of  bounties  by  the  county  com- 
missioners. (Hiver  v.  Eeightlep,  24  Ind.  514 ; 
King  v.  Otnirte,  25  Ind.  S02.  The  legaliz- 
ing act  was  not  passed  until  March  8,  1865. 
Every  one  is  presumed  to  know  the  law. 
Officers  acting  under  an  <^clal  oath  are  pre- 
sumed to  do  their  duty.  The  ordtf  of  the 
county  commissioners  referred  to  in  the  oer- 
tificato  was  void.  'Void  things  are  as  no 
things. '  The  Indictment  must  show  the  for- 
gery of  an  instrument  which  appears  on  fte 
face  naturally  calculated  to  have  some  effect, 
or,  If  It  be  not  sufficient  for  that  purpoee, 
extrinsic  matter  must  be  averred,  so  that  the 
court  may  judicially  see  Its  fraudulent  tend- 
ency." The  supreme  court  of  Illinois  takes 
the  same  view  when  chat  court  saya.  In  the 
case  of  Waterman  v.  People,  97  111.  92: 
"The  Indictment  framed  upon  this  writing 
contains  not  a  single  avermeot  of  any  extrin- 
sic matter  which  could  give  the  Instrument 
forged  any  force  or  effect  beyond  what  ap- 
pears on  its  face.  No  connection  Is  averred 
between  the  party  to  whom  the  writing  is 
addressed  and  the  Chicago,  Rock  bland  ft 
Pacific  Railroad  Company,  nor  is  it  averred 
that  the  prisoner  attempted  to  pass  the  writ- 
ing on  that  company.  The  writing,  if  gen- 
uine, has  no  legal  validity,  as  It  affects  no 
legal  rights.  It  is  a  mere  attempt  to  receive 
courtesies  on  a  promise,  of  no  legal  obliga- 
tion, to  reciprocate  them.  We  are  satisfied 
the  writing  In  question  is  not  a  subject  of 
forgery,  and  no  Indictment  can  be  susteined 
on  It,  and  no  avermento  can  aid  It."  To  the 
same  effect,  see  Oom.  v.  Binds,  101  Mass.  211. 
where  the  court  says:  "If  the  fraudulent 
character  of  the  forged  Instrument  Is  not  man- 
ifest on  Its  face,  this  deflctenciy  should  be 
supplied  by  such  averments  as  to  extrinsic 
matter  as  would  enable  the  court  Judicially 
to  see  that  It  has  such  a  tendency.  We  find 
nothing  of  the  kind  in  the  present  Indict- 
ment, and  therefore  cannot  say  that  the  plea 
of  guilty  is  a  confession  of  any  crime  what- 
ever. "  See  also  the  learned  note  in  Anutd 
V.  Cdtt,  22  Am.  Dec  814.  Bee  also  Bamum 
Y.  State,  16  Ohio,  717,  45  Am.  Dec.  601 ;  Rof- 
mond  V.  People.  3  Colo.  App.  839 ;  State  r. 
Wheeler,  19  Minn.  98  (Gil.  70)  ;  Abbott  T. 
Bote,  62  Me.  194,  16  Am.  Rep.  427 ;  2  Bishop. 
New  Crlm.  L.  S  688.  We  are  of  opinion 
that  the  allegttl  forged  instrument  set  out  in 
the  information  In  uiis  case  is  such  a  one  as 
comes  within  the  dootrlue  of  the  decialone 
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'quoted,  and,  u  f at  u  we  know,  generally 
md.  The  Instrament  in  queatlon,  If  gen- 
aloe,  and  if  acted  apon  as  its  terms  suggest 
ft  mlgbt  be,  could  do  no  possible  damage. 
If  the  amount  of  $20  dollars  was  advanced 
4o  Enns  by  Schumacher  upon  this  order,  and 
If  that  amount  were  charged  to  Erans  him- 
self, it  would  be  nothlog  whatever  but  a 
tniiMetloD  between  Schumacher  and  Evans, 
which  could  be  accomplished  between  those 
two  penoDS  with  as  much  ease  without  the 
■cnlar  aa  wltii  it.  Tlie  order,  as  it  appeared  on 


its  face,  would  not  accomplish  the  advancing 
of  the  money  by  Schumacher  to  Evaos  on  the 
credit  of  Johosbn  &  McCarthy.  Schumacher 
would  as  readily  have  advanced  It  witliout 
the  order  as  with  It.  There  were  no  eztriofiic 
facts  alleged  In  the  Information  to  show  that 
the  instrument  was  available  for  the  fraud- 
ulent purpose  alleged  in  the  information. 

7^  order  of  the  iHitria  Oottrt  in  amat  €f 
Judgment  is  affirmed. 

Hunt,  */.,  concurs. 


ILLINOIS  SUPREME  COURT. 


Vkiadlne  OALBRATTH  «t  aL,  Appi9., 

0. 

aiM  TRACT  etaL 
dU  nLSL) 

t>  b  eqaitr  tlw  marvMng  paj^«r  im 
treated  m  a  tniatee  of  the  repreeeatatJves 
of  the  deceased  partner. 

%*  The  «,dmtwietr»tor  of  the  l»et  nwvftv- 
iny  puiner  stands  tn  the  iboes  of  hli  Intestate 
M  a  tnietee  of  the  legal  representatlvfla  of  the 
partoer  lint  deceased. 


8.  In  eqnitx  the  real  eetato  of  th«  par^ 

uersfaip  fa  refrunled  as  Btandioff  on  the  same 
footiDg  wltb  personal  property  do  matter  In 
whom  tbe  legal  title  may  be  vested. 

4.  WhatevOT  of  the  real  estate  of  the 
partnerefalp  remains  after  partnership 
debts  are  dlscfaarged  is  held  lo  oommon  by  the 
heirs  Hubject  to  dower,  or  goes  to  tbe  devisees. 

6.  The  pnrehaee  of  partnership  real 
estatef  or  of  a  oerttfloate  of  aaie  Uiereof  br  a 
master  Id  chanoeiy,  made  by  an  administrator  of 
tbe  last  BurvivlDg  pertner,  at  half  its  aotual  value, 
when  he  should  have  redeemed  tbe  lauds  for  the 


Voxa— ZV  posltton  of  mtrzMna  partnen  In  part- 
nenMp  real  utmt. 
L  SIkeposWoH  o/asurDMnfflNirtiwr. 
a  AJLUoB. 
h  In  equity. 

c.  HcMo  c^«eted  by  Kate  ttatvt$, 

d.  A«  ertditor. 

e.  Lien    earoMng  partner, 
tL  Pomrt  of  tiie  aurvivina  jxtrtnar. 

a  Of  di«MMttlon. 

k  Tomartpaoe. 

e.  Tormtawlinevmbraneea. 

d.  InpropartumonoaaedtotheJIrau 

e.  Ta  continue  the  tnuinem. 
t.  TV)  brfttfr  qfeef ment. 

m.  With  regpeet  to  leasehold  property. 
IT.  Efeet  of  oonneuanee  bv. 
T,  Am  between  the  turvUxrr  and  peraonsi  reprtaen- 

tativet  of  a  Seetaaed  partner. 
TL  IitNmetlon  agaiiut  turviwr. 

WtthretpeottotbepoaltiODtrf  tenants  In  dower 
«zmJ  by  the  curtesy  and  of  tbe  heirs  and  petwmal 
npreamtattves  of  a  aeoeas(!d  partner  to  partner- 
ship reti  estate,  aee  not«  to  Woodward-Holmes  Co. 
V.  Nudd  (Hinn.)  VT  L.  B.  A.  m 

As  to  the  rights  of  partners  Inter  m,  see  note  to 
Torts  V.  Toeer  dCinn.)  ant«,  M,  and  Dyer  v.  Hoise 
<Vaah.)  safe,  80. 

Upon  tbe  rights  of  oredltors  and  purchasers  and 
etber  third  parties  In  partnersbtp  real  estate,  see 
•Ob  to  Ooldth watte  v.  Janoey  (Aia.)  poet,  ISL 

Ai  to  when  real  estate  will  be  considered  partner- 
«tlp  property,  see  note  to  Roblnaon  Bank  v.  Miller, 
Umport  v.  MUler  (lU.)  XT  L.  U.  A. 4tf.  and  NatlooaJ 
Cnloa  Bank  of  Maryland  v.  NaUonal  Hecbanlo's 
Buk  of  Baltimore  iHd.)  CT  L.  B.  A.  476. 

yorqueetlona  relating  to  the  position  of  tbe  sur- 
vfviDg  partner  and  the  heln  and  tbe  power  of  the 
Mii  a*  agalDst  tbe  Burviving  partner,  see  note  to 
Woodward-Holmea  Co.  v.  Nudd  (Hinn.j  section  XI., 
eabsaotloDs  f,  g,  ST  L.  B.  A.  S«0,  aW,  851. 

L  ThevoeU*rmfif  a  mmvMna  partner. 
ne  rlgtat  of  sorrivonihtp  does  not  exist  in  tbe 
^esot  a  pttrphass  by  meramtHe  partnen  <rf  lands 
Witt  pwtneteblp  (andi^  tfasie  b^ng  no  pretense , 


that  tbe  land  In  dispute  In  that  case  is  held  !□  joint 
tenancyfOT  thepurpoee  of  oarrying  on  and  pro- 
motlnar  trade  or  oommerce,  or  other  useful  work 
or  manufacture.  Oaineev.  CatronOMOJ  IHumpb. 
614. 

a  At  law. 

When  a  partnership  Is  dlsBolved  by  the  death  of 
one  or  more  of  tbe  partnen,  the  legal  title  In  real 
estate  descends  to  the  helr^at-law  of  the  deceased 
partner,  aod  a  court  of  law,  looking  to  the  legal 
title  alone,  cannot  regard  or  protect  the  mere  equl* 
ties  of  others.  Andrews  v.  Brown  fl8Se)  21  Aia.  W, 
U  Am.  Dec.  2SE;  Hanwar  v.  Roberlsbaw  (1874)  49 
Hi9S.758:  Smith  v.  Jackson  {ISSSj  2  Edw.  Cb.28.S  L. 
ed.296. 

Yet  be  Is  oonsidered  as  holding  as  tenant  in  com- 
mon with  the  snrvtror.  Loubat  t.  Nourae  (UBS)  i 
Fla.8GIL 

Tbe  legal  title  vesting  upon  tbem  as  aucb.  day 
V.  Field  (1888)  84  Fed.  Bep.  879. 

In  bis  oharaoter  as  tenant  in  common  with  the 
beli^of  the  deoeased  partner,  holding  tbe  title  sub- 
ject to  tbe  dmands  of  the  trust.  Us  aooouot  mint 
be  with  his  cotenant.  In  which  case  tbe  fwobste 
court  has  no  Jurisdiction.  Hartuett  v.Tegan  (Unj 
8  Mo.  App.  1. 

But  surviving  partners  are  rather  ]ulnt  tenants 
than  tenants  in  common.  Needbam  v.  Wright 
(lad.)  Jan.  IT,  18S6. 

Tbe  faat  of  there  being  a  surviving  partner  does 
not  give  him  at  law  any  additional  rights  to  tbe 
lands  beld  by  both.  PendfuU  t.  flatt  (USD)  SS  Ark. 
4H. 

tk  In  eqvttv. 

If  the  fiiots  eatablisbed  show  that  tbe  lands  were 
purchased  for  partnership  purposes  and  with  paru 
nerahlp  funds  for  tbe  use  of  the  partnership,  such 
lands  become  partnetsblp  assets  and  pass  to  the 
survivor  as  personal  estate,  charged  with  the  liabil- 
ity of  the  partnership  property  and  with  lis  debts. 
Loary  v.  Boggs  1IB86)  1  H.  T.  8.  K.  57L,  following 
Collumb  V.  Bead  (186SI  £4  N.  T.  M>5;  Hiscook  v. 
Phelps  (1879  49  N,  ¥.07:  FalrotaUd  v.  FalrebUd  OSTV 
HN.  Y.47L 

80  U  lands  are  pnrohassd  with  partnership  fnnda* 
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estate,  will  nuake  him  chargtuVIe  as  a  truitee  lor 

the  estates  of  the  partoen. 

6.  The  widow  and  heln  of  a  deoeaaed 
p»rtner,  who  recover  the  lesftl  title  to  laoda 
on  the  basia  of  a  trust  In  the  admlnlatrator  of  the 
survivlDff  partner  of  thetr  Intestate,  canoot  Aeay 
that  be  was  their  trustee  for  the  purpose  of 
avoUlnir  the  dutr  to  account  to  him  tor  ad  vancea 
for  the  purobaie  and  ImproToneat  of  tba  prop- 
erty. 

y*  Tba  reftudlBswlth  iBtoreat  or  moner 
advanoed  by  a  person  from  whom  the  legal  title 
li  takeo  Id  eqnltr  mv  be  madeaooodltkMiaf  the 
xflUaf. 

(Ootoberl»,18»U 

APPEAL  by  coDiplalDEDls  from  a  decree  of 
tbe  Circuit  Court  for  Hendeison  County 
denying  Iheir  rights  In  certain  real  estate  in 
reference  to  vbich  tbey  sought  partiilon  and 
an  aasignnaent  of  dower  and  bomestead.  4f- 


used  for  partnership  purposee,  the  title  belnv  taken 
in  the  name  of  one  partner,  the  ftrm  being  debited 
with  ezpeDaes-and  otherwise  treated  as  partnership 
property.  MoKlnnon  McKinnon  (18B6)  C6  Fed. 
Bep.  409.  reverBlDK  4S  Fed.  Rep.  7ia 

The  equitable  title  vesting  In  the  Burrlvlng  part- 
ner BO  far  as  necessary  to  pay  the  liabilities  of  tbe 
partnerstalp.  inoludlnK  tbe  amount  due  tbe  surrlv. 
Ing  partner  upon  tbe  settlement  of  tbe  partnership 
acoouDt.  Clay  y.  Field  (I88818I  Fed.  Rep.  87S;  Weld 
r.  Johnson  iltg,  Co.  a893)  86  Wis.  662. 

To  which  extent  be  has  an  equitable  lien  upon 
such  real  estate  for  bis  Indemulty.  Loubat 
Nourae  il853)  5  Fla.  860;  Dyer  t.  dark  (18131  fi  Met. 
eat. »  Am.  Dec.  tUfl;  Howard  t.  Priest  (1648)  &  Met. 
6S2:  Bumslde  v.  Herriok  (1S42)  4  Met.  HSl:  Sigourney 
V.  Hunn  (1S28|  7  Conn.  U;  Fierce  v.  Trigg  (1889)  10 
Leigh.  40^  Wlnelow  tf.  Cblffelle  (]8S4i  1  Harp.  Kq. 
SB:  IMTlne  Hltobam  (1H4)  4  B.  Hon.  4M.  41  Am. 
Deo.24L 

And  the  equitable  Uen  attaches  as  against  the 
grantee  of  partnership  property  for  whiob  one 
partner  baa  taken  a  promissory  note  In  hie  own 
name.  Houston  y.  Stanton  (1840)  11  Ala.  41& 

He  takes  tbe  title,  not  m  aBelgnee.  but  asmr. 
Tlvor,  with  a  right  and  control  over  the  property 
for  such  purposes,  wblch  both  partoets  had  before 
tbe  death.  Betts  T.  June  cl878)  01 N.  T.  874:  Trem- 
Ver  V.  Conkllc  (1870)  41 H.  T.  68. 

This  right  is  an  equitable  oneaooompanled  by  an 
equitable  title.  Hegibben  v.  Perin  (16fi2)  4S  Fed. 
Bep.  183;  Shanks  v.  Klein  (1N81)  104  U.  ».  18.  8S  L.  ed. 
«86:  Boulston  v.  Waablngton  11886)  ?B  Ala.  fiS8. 

Tested  m  blm  br  reason  of  bis  being  charged  with 
tte  whole  of  the  partneitblp  debts.  Bettsv.Juoei 
supra. 

The  trust  thereby  reposed  being  to  wind  up  tbe 
partnenhip  matters  In  the  beet  mannw  possible  for 
all  interested,  aillett  v,  i3airney  (ISTT)  8  Colo.  851; 
Offutt  V.  Soott  ami  <T  Ala.  UH;  Holland  v.  Fuller 
0859)  13  Ind.  IW;  Needham  Wright  (Ind.)  Jan.  17, 
1895:  RuFoell  r.  McCall  (1894)  141  N.  T.  487;  Case  t. 
Abeel  (1820. 1  Tatge.  SB,  2  L.  ed.  689;  Williams  t. 
Wbedon  (1888)  109  N.  Y.  838;  Prenton  t.  Fitch  (1869 
137  N.  T.  41:  Martin  t.  Honls  <188S)  62  Wis.  418. 

And  sucb  is  bis  position  under  section  188  of  the 
Cattf  umla  Probate  Act.  Smith  r.  Walker  ilBOB)  88 
ObI.  88S.  99  AoL  Deo.  4U. 

In  bis  charactcn-  of  trastse  be  must  dlapoae  of 
them  for  the  best  intereeu  of  the  estate  of  the  de- 
ceased partner,  and  keep  the  representatives  Cully 
Informed  of  bis  proceedings.  Heath  v.  Waters 
<1879)40»tcb.457. 

And  account  for  all       receipts  and  dlabiune- 


Statement  bv  Baker.  J.  : 

The  original  bill  herein  was  filed  by  Para- 
dine  Galhraitb,  widow  of  Franklin  Oal- 
bralth.  deceased,  and  Marcellus  Galbraith, 
MaiT  E.  Sells  nie  Galbraitb,  Thomas  M. 
Galbntith,  Edward  M.  Galbraitb,  James  T. 
Galbraitb,  George  P.  Galbraitb,  Frederick 
Galbraitb,  and  Ralph  Galbraitb,  childrea 
and  only  helre-at-law  of  said  deceased.  Tbe 
bill  was  for  tbe  assignment  of  bomestead  and 
dower  to  tbe  widow,  and  for  tbe  partition 
among  tbe  heirs  of  some  twenty-seven  differ- 
ent tracts  of  land  that  are  not  now  Id  contro- 
versy, and  also  for  tbe  partition  among  said 
heirs  of  the  five  tracts  of  land  hereinafter 
described.  Bllu  Traejr  uid  other  tenants  in 
possession  of  portions  of  the  premises  were 
made  defendants,  as  were  also  tbe  widow  and 
beirs-at-Iaw  of  Jesse  Kemp,  deceased,  and  tba- 
widow  and  heirs-at-law  of  John  J.  Kemp, 
deceased;  the  al legation  in  regard  to  such 
widows  uid  heirs  being  that  they  "  claim  to 


ments  in  his  settlements  before  the  probate  ooaru 
Hartnett  v.  Fegan  (187a)  8  Ho.  App.  L. 

To  wblok  trust  he  will  be  betd  to  a  strict  per- 
formanoe.  Weld  v.  Johnson  ICfg.  Co.  (MB)  SB  Wlk 
U2. 

His  Htle  thereto  lasting  until  sack  estate  is  con- 
verted into  money  and  the  partnership  debts  paid. 
BeCta  V.  June  087%  U  N.  T.  274. 

He  being  required  to  aooount  for  the  real  efltat» 
as  a  part  out  tbe  assets  of  the  copartnership.  Dd- 
monlco  V.  GulUaume  (184B)  1!  Sandf.  Ch.  886,  7  Ih  ed. 
S07. 

And  for  the  purpoae  of  being  so  appropriated  it 
must  pass  under  the  oontrol  of  tbe  survivins  part- 
ner, to  be  by  him  disposed  of  for  the  payment  of 
tbe  debts.  Breen  v.  Richardson  (1888)  6  Colo.  806: 
Birtdle  v.  WhJtehlil  (ISeO)  18S  C.  8.  631.  84  L.  ed.  282. 

Remainiog  partnership  funds.llable  in  the  band* 
of  tbe  partners  to  the  paymmt  of  the  firm  liablli* 
ties.  Shaw.  Appellant <188IN  81  He.  »T. 

Not  descending  to  tbe  heirs  in  equity,  but  re- 
maining partnership  estates  in  the  hands  of  the 
surviving  partnen.  Bs  Banscnn  (1888)  17  Fed.  Rep. 
SSL 

Tbe  surviving  partner  has  a  right  to  tbe  control 

of  the  partnership  elTects,  Inoluding  real  estate, 
until  tbe  partneiBhip  aSatrs  are  settled  and  the 
debU  paid.  OobUe  v.  Tomllnsoo  (1873)  SO  Ind.  SSOi 
Wilsun  V.  Soper  OaSS)  IS  B.  Hon.  411, 88  Am.  Dee.  Bit. 

Aitd  becomes  eatitM  to  tbe  eicluBive  right  of 
possession  and  management  of  the  same  for  tbe 
purpose  of  closing  up  tbe  partntoahip  buatoesa  antf 
paying  the  partneisblp  debts.  Offutt  v.  Soott  il872i 
B  Ala.  KM;  Oillett  v.  Galfn^and  Holton  v.  Ouion, 

mill  ti  ■ 

Towbiohltlsprimarlljllatdelnhlabanda.  TUA- 
ton  V.  Oulnn  (1686)  66  Fed.  Rep.  400;  GlUett  Oaff- 
ney  (1877)  8  Colo.  SSL 

And  to  wfaiob  end  he  la  entitled  to  tts  use.  Mer- 
rltt  V.  Dickey  (1878)  88  Mlcb.  41. 

With  a  right  In  equity  to  call  foraoonveyanceitf 
the  legal  estate.  Tilllnghastv.Cbamplin(lBBB)4B. 
L  178.  67  Am.  Deo.  6ia 

Haying  tbe  real  substantive  interest  Priest  T. 
Choteau  (1884)  86  Ho.  898, 66  Am.  Bep.  SITt  Bossum 
V.  Sinker  (1888)  12  Cent.  L.  J.  202. 

Tbe  beln  not  being  necessary  parties  for  suob 
purposes.  Van  Aken  v.  Clark  (1891)  82  Iowa,  266. 

Tbe  legal  title  to  the  partnership  assets  vesting  In 
the  survivor.  Rice  v.  UerohantM  &  Planter's  Nat. 
Bank  of  Montgomery  a803)  100  Ala.  S17;  Houston  v. 
Stanton  a846>  11  Ala.  412;  Hanwar  Bobertahaw 
(1874)  tt  Was.  768. 

And  no  one  else  ean  be  legardad  aa  haTliw 
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ban  some  interest  Id  some  portion  of  said 
premises  herein  described,  but  your  orators 
allcKe  that  whatever  interest  tliey  or  either 
of  tbem  mar  ban  had  is  now  owned  hj  your 
oraton."  The  two  widows  and  the  two  sets 
of  heirs  answered  the  bill.  Then  two  cross- 
bills  were  filed  In  the  cause, — one  by  Martha 
J.  Kemp,  the  widow,  and  the  heirs  of  John 
J.  Kemp,  deceased,  and  the  other  by  Louisa 
Y.  Kemp,  the  widow,  and  the  heirs  of  Jesse 
Kemp,  deceased.  Each  of  said  crosa-bllls 
claimed  that  by  reason  of  the  matters  and 
things  set  forth  In  said  cnua-bills,  respect- 
ively, IVanklin  Galbraith,  at  the  time  of 
his  death,  held  the  five  tracts  of  land— t*.  e. 
100  acres  off  the  east  side  of  S.  E.  i  section 
83,  the  E.  i  N.  B.  section  88,  the  N.  W.  of 
E.  section  83,  the  E.  i  8.  W.  of  N.  B. 
section  83,  and  the  K.  W.  i  section  84,  all 
In  the  township  10  N.,  range  0  W..  in  Hen- 
derson county,  Illinois — one  undlVided  one 
half  in  trust  for  the  helrs-at-law  of  Jesse 


Kemp,  deceased,  and  the  other  undivided  one 
half  in  trust  for  the  hcirB-at-liiw  of  John  J. 
Kemp,  decease! ;  that  the  heirs-at-^aw  of 
FraDKlinOalbrsIth,  deceased,  hold  said  lands 
In  like  trust,  and  for  the  same  purpose  and 
parties ;  and  that  Martha  J.  Kemp  and  Louisa 
F.  Kemp  were  each  entitled  to  dower  In  an 
undivided  one  half  of  the  premises.  Issues  r- 
were  framed  upon  the  original  bill  and  upon 
tiie  cross-bills.  At  the  hearing  the  findings 
and  decree  of  the  circuit  court,  so  far  as  it  af- 
fected the  matters  here  In  controversy,  are  in 
substance  that  Franklin  Galbraith.  in  his 
lifetime,  and  at  his  death,  held,  and  the  com- 
plainants In  the  original  bill,  since  his  death, 
hold,  the  five  tracts  of  land  above  described 
in  trust  for  the  benefit  of  the  heirs-at-law  of 
Jesse  Kemp  and  John  J.  Kemp,  the  undl- 
vidiHl  one  half  for  each  set  of  heirs ;  and  thai 
the  complainants  Id  the  original  bill,  hein 
of  Galbraith,  are  entitled  to  be  reimbursed 
for  all  proper  outlay  over  and  above  rents. 


legal  Intereet  In  the  asseta.  Bassect  v.  Mliter  (lfl78i 
m  lOtdL  188;  Barrr  v.Brlim  (1B71}  »  Hlota.  SOt; 
Pteffer  T.  Stelner  OSTS)  tt  Hlob.  987;  Herritt  v. 
IHckc7  (ISTSl  88  Ulch.  41. 

The  power  and  autborfty  wblcb  ttie  law  oonfen 
upon  a  aurvivioer  partner  being  quite  full  and  ex- 
tenslTB  for  tbe  performanoe  of  all  the  buBlnev 
oeoCHarr  to  a  complete  settlement  of  the  oonoem. 
BartoD  V.  Lovejoy  (18H)  66  Hlno.  S80. 

If.  instead  of  applytuR  the  firm  aiseta  to  tbe 
wtDdlntr  up  of  tbe  business  and  the  distrlbntlon  of 
tbe  surplus  amoDg  tboee  entitled,  a  snrvlvlns 
putner  mlsapproprUttea  and  eonverti  the  same  to 
hie  own  use,  a  breaeh  ftf  trust  ensues  of  which 
equity  wiU  take  nollo&  BussaU  v.HoOsUawOMl 
N.T.  m. 

His  oenleet  to  wind  op  tbe  oonoem  wlU  not 
Ueve  ttia  paitnenblp  aaaeta  Id  hia  bands  from  the 
tteu  of  tbe  partnerehlp  debts,  nor  permit  tbe  stat- 
nte  of  UmltatJons  to  run  Id  favor  of  tbe  hein  of 
tbe  deceased  partner,  so  as  to  enable  tbem  to  ob- 
tain an  interest  in  tbe  property  without  psylnff  off 
the  Indebtednees.  Allen  v.  Wlthrow  (1884)  110  U. 
a  119.  a  L.  ed.  00. 

And  the  failure  of  a  snrvlvtuBr  partner,  who  Is 
also  tbe  administrator  of  tbe  estate  of  bis  deoessed 
partner,  to  ^ve  tbe  statutorr  bond,  merely  «ab- 
Jects  faim  to  displacement  as  adtnlDistrator.  Baa- 
too  V.  Courtwriffbt  (IBW  84  Ho.  27.  rollowina 
Hattbews  Hunter  rl87B)  87  Mo.  £05;  Hartnett  v. 
Veiran  il8T6)8Mo.  App.  1;  Delmonioo  v.  Ouiliaume 
(U4&)  t  Seodf.  Ob.m,7  L,  ed.  827;  Andrews  v. 
Brown  ilSeS)  21  AJa.  4ST,  68  Am.  Deo.  282;  Kurphy 
V.  Abnima  (18T4J  fiO  Ala.  883;  Cobble  v.  Tomlinson 
a875-  50  Ind.  500;  Uerrttt  v.  DIokey  a878f  88  Micb. 
44.45;  Pierce  V.  Trias  11898)  10  Leigh.  482. 4»:  Dyer 
v.  Clark  (im*  6  IfeL  578, 877, 89  Am.  Deo.  auT;  TUI- 
bigrbaat  v.  (AampUn  <U66]  4  B.  L  MB,  07  Am.  Deo. 

no. 

Bo  tf  rbe  snrvlvlog  partner  retonea  to  pay  tato 
own  Indebtednees  to  the  Drni  tbe  court  will  refuse 
ilm  relief.  Ludlum  v.  Buobingbam  il8S2)  85  H.  J. 
Bq.  Tl. 

Mortgaged  property  purchased  for  tbe  use  of 
tbe  partnership,  and  paid  for  out  of  tbe  partner- 
ship fund.  Improved  and  outtivated,  the  Income  re- 
ceived by  the  partneralilp  oonetltutlns  part  of  tbe 
partnership  anets.  passes  to  the  survlvfng  partner 
who  Is  entitled  to  tbe  possession  and  eontrol 
tbereof.  Cilleyr.  Huse  0880^40  N.  H.  858;  Benson 
T.EIarlS57>l5N.H.4S0. 

I^nda  purchased  with  tbe  funds  of  tbe  partner- 
ship for  tbe  purpose  of  sale  to  pay  tbe  deltta  of  tbe 
Snn.  and  partially  Improved  to  enhance  tbelr 
value  and  giv  then  ready  Mia,  axe  to  be  oonsM* 

t)  r>.  R.  A. 


ered  as  part  of  the  stock  in  trade,  and  converted 
Into  penonal  estate,  beloufftor  to  tbe  survfvhiK 
partner  to  enable  blm  to  pay  the  flrm't  debts, 
Fugb  T.  Currle  aStS)  6  Ala.  446. 

Tbe  riffbt  to  recover  damatres  by  reason  of  the 
locatloo  of  a  railroad  upon  land  orlgfnaUy  pur- 
chased with  partnership  funds,  for  tbe  use  and  oe> 
oupatlon  of  the  flrm.  vests  in  those  who  are  tbe 
legal  owneni  of  tbe  estate  at  the  time  the  land  Is 
taken,  end  there  being  no  Joint  debts  of  the  part- 
ners and  no  equitable  lien  upon  tbe  damages  in 
favor  of  tbe  creditors,  or  of  the  surviving  part- 
ner, tbe  legal  and  equitable  title  to  the  damages  Is 
united  and  vested  tn  the  surviving  member  of  tbe 
partnersbip,  and  tbe  representatives  of  tbe  de- 
ceaaed  partner.  Whitman  v.  Boston  ft  H.  Ball- 
road  (1881)8  Allen,  188. 

But  10  real  estate  punAased  In  tbe  name  of  one 
partner,  not  iotended  or  used  for  partnership 
purpoees.  the  surviving  partner  takes  no  cntate  as 
survivor  and  conseguently  no  iuterest  therein 
passes  to  bis  aesl^ee  in  bankruptcy:  and  there  Is 
no  use  or  trust  In  bis  fiivor  bo  far  as  his  share  of 
tbe  purchase  money  is  concerned,  but  bis  creditors 
can  reach  bis  proportion  of  it  under  the  statute  of 
trusts  and  uses.  Coz  v.  HcBurney  (184B)  2  Sandf. 

Tn  England,  although  an  estate  purchased  by 
partners  Jointly  for  tbe  purposes  of  tbelr  trade, 
will  at  law  upon  the  death  of  one  of  them  sur- 
vive to  tbe  other,  yet  tn  equity  it  is  considered  as 
en  estate  In  comn:on,  snd  if  the  reprewntativeaof 
a  deceased  r^rtner  claim  hts  equity  they  must  sut>- 
mlt  to  the  rule,  that  lie  who  will  have  equity  must 
do  equity,  and  pay  to  tbe  surviving  partner  what- 
ever may  he  due  to  blm  on  the  partnership 
transactions:  and  in  Vtr?inla  tbe  Jut  aeerasemdt  Is 
abatinfaed,  the  ropresentatlvea  of  a  deceased  part- 
ner claiming  the  legal  title  oao  be  put  under  no 
oondltlons,  tfae  surviving  partner.  If  a  creditor, 
having  iM>  otber  remedy  against  the  real  estate 
than  any  otber  creditor  has.  Daloney  r.  Butohe. 
son  0888*  t  Band.  <TaJUBL 

ol  Hoid  affteUd  bu  atata  stoMits. 

A  surviviofc  partner  Is  something  more  than  a 
mere  tenant  In  oommon,  as  to  both  tbe  real  and 
personal  estate  of  the  partnership,  being  in  po*. 
session  of  the  whole  property  by  virtue  of  bis 
right  as  snrvlvlDg  pa  rtner,  under  section  108  of  tbe 
Calltomla  Probate  Act,  and  be  Is  a  trustee  tor 
the  purposes  of  winding  up  the  affairs  of  the  firm, 
and  acoountable  for  the  profits  of  tbe  realty,  as 
well  as  of  the  penonallj.  or  the  value  of  the  nsa 
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iBBUei,  and  profits,  made  bj  their  father  or 
by  themselTeB  on  account  of  said  lands.  The 
widow* and  heirs  of  Franklin  Qalbraith  biing 
the  case  to  this  court  by  appeal,  and  assign 
various  errors,  and  theappelleesassigncross- 
mmn. 

The  facta  of  the  oaae  in  brief  an  substan- 
tially as  follows:  For  a  number  of  years 

Jrlor  to  March  18,  1881,  Jesse  Kemp  and 
ohn  J.  Kemp,  brothers,  were  partners  In 
farming  and  stock-raising  and  In  dealing  In 
atook.  They  do  not  seem  to  have  had  any 
flzed  paitnerabtp  name  or  designation.  Host 
of  the  notes  signed  by  them,  so  far  as  appears 
from  the  evidence,  seem  to  have  been  slened 
with  their  iodlTidual  names,  thus:  "Jesse 
Kemp.  John  J.  Kemp. "  One  is  signed,  "  J. 
A  J.  J.  Kemp."  An  account  against  them 
was  made  out  against  "Jesse  and  J.  J. 
Kemp."  The  abstract  of  judgments  shows 
six  claims  allowed  "against  the  estate  of 
John  J.  ft  Jesse  Kemp."  They  owned  a  larse 
amount  of  personal  property,  and,  in  their 


Joint  names,  Hie  real  estate  above  described, 
ohn  J.  Kemp  died  March  18,  1881.  Jeaae 
Kemp,  as  the  surviving  partner,  filed  in  the 
county  court  of  Henderson  county,  on  Sep- 
tember 39,  1881,  a  partnership  mveDtOTy, 
dated  September  89,  1881,  which  innntrnj 
contains  a  description  oi  the  landn  herein- 
above described,  and  states  the  incambrance 
on  340  acres  of  It  to  be  a  mortga^  of  $3,000 
to  I.  J.  Brook,  and  states  that  on  the  N.  W. 
84  there  is  a  mortgage  of  $1,000,  and  It  in- 
ventories debts  amounting  to  $3,380.  It  also 
contains  a  long  list  of  pmonal  property.  It 
purports  to  be  "a  true  and  correct  inventory 
and  exhibit  of  ttie  real  and  personal  eatate 
belonging  to  the  firm  of  Jesse  and  John  J. 
Kemp  at  the  time  of  the  death  of  John  J. 
Kemp. "  It  was  subscribed  and  sworn  to  by 
said  Jesse  Kemp.  The  appraisement  of  the 
partnership  personal  property  amounted  to 
|8,llS.d6.  On  October  IB.  1881,  Jena  Kemp 
filed  in  the  county  court  a  sale  bill  oiper- 
sonal  property  of  "said  firm  of  J.  ft  J.  J. 


and  oooupatlOD.  Smith  w.  Walkw  (1808)  88  OaL 
885,  W  Am.  Deo.  415. 

The  Act  of  Aseemblr  of  North  CsroJlna  (Bat 
Bev.  Stat.  obap.  42,  I  X),  destroylns  the  survivor- 
ship In  Joint  eotates,  whether  real  or  peraonal, 
exprewly  jtroyi&em  that  when  Buch  estates  are  held 
.  for  purposes  of  trade,  oommeroe,  or  manufacture, 
■Dd  one  tenaat  dies,  the  estate  shaU  be  "vested  tn 
tbe  sarvlTlnff  partner,  tn  order  to  enable  him  to 
settle  and  adjust  tbe  partaerehlp  busliiesB,  or  pay 
off  the  debts  which  may  have  been  oontracted  In 
putsolt  of  tbe  said  Joint  business,"  and  then  he 
■ball  aoDoont  to  the  parties  eatltled  as  helis,  ad- 
mmistiators,  and  asdiros  of  the  deceased  partner. 
Xendenball  v.  Benbow  assi)  84  PT.  C.  846. 

The  WashlDgton  Statute  of  1882.  relaUus  to  the 
■ettlement  of  partnership  affairs,  does  not  termi- 
nate the  oommon-law  rlirtats  of  the  butvIvIds 
parmer,  no  melbod  belDg  poloted  out  wberebr  he 
oao  pet  the  maohlnerj  thereby  provided  in 
motion,  and  unless  set  In  motion  by  the  represeo- 
tatlves  of  a  deceased  partner  It  has  no  effeot  upon 
tiie  partnership  property.  Dyer  v.  Mone  (1800 
(Wa^.)  ante,  88. 

Sucb  statute  Is  In  aid  of  tbe  common  lav  and 
not  exclusive  thereof.  Its  object  betev  to  give  rep- 
meataUres  of  a  deceased  partner  tbe  rigbt  to  In- 
voke Its  aid,  etttaer  In  bavins  another  person  Uian 
■uob  survivor  olose  up  tbe  estate,  «r  to  have  him 
par  security.  Ibid. 

And  It  cannot  be  presumed  that  tbe  legislature 
mteaded  thereby  to  destroy  the  common- law  In- 
terest of  a  Burvlvlns  partner.  OM, 

d.  A»  ortdUor. 

A  Burvlvtafr  partner  has  a  right  to  reimburse 
hlmaelf  out  of  the  proceeds  of  tbe  sale  of  a  de- 
ceased partner's  share  of  real  estate,  the  amount  of 
moneys  advanced  by  htm,  and  the  liabilities  In- 
curred by  himself  persnnally  In  tbe  conduct  of  tbe 
buslneBB  and  tbe  ImproTement  of  the  property. 
MendenbBll  v.  Benbow  (1881)  84N.  a  048. 

Htoolslmeonstitutlnir  a  prior  fnoumbranoe  npon 
tbe  partnership  fund.  Including  the  real  estate.  Is 
properly  dischargable  therefrom,  and  the  adjudi- 
cation In  favor  of  such  oMIiration  cannot  be  as- 
sailed In  the  absence  of  fraud  or  coltueton.  IMd. 

The  rights,  however,  are  only  the  same  as  those 
of  any  other  creditor,  no  matter  whether  be  holds 
tbe  whole  title  or  a  part  thereof  or  none.  Huston 
r.  Keil  (im)  41  Ind.  604. 

Where  real  estate  waa  pundiased  by  a  partner 
who  held  tbe  share  of  one  other  partner,  It  was 
I8L.R.A. 


held  tbat  under  theTermont  Statute  of  18B8bewaa 
both  In  law  and  eqnlty  liable  to  the  partaer^lp 
claim,  which  the  surviving  partner  had  against  the 
retlrlngone.  Kendrlok  v.  TarbeUdSSbXT 

■k  Xlsnaf  SMrvMivpartiHr. 

The  surviving  partner  has  an  equitable  ilea  tor  Us 
Indemnity  against  the  debts  of  tbe  firm,  and  for 
the  balance  tbat  may  be  due  to  him  from  tbe  firm. 
Gray  v.  Palmer  (18B8)  9  Cal.  818;  Howard  v.  Prleat 
a818}  6  Met.  SBX;  Bumslde  v.  Uerrldk  (18tt)  4  Met. 
B87. 

Sot  moneys  advanced  for  tbe  use  and  beoeflt  of 
the  partnership,  or  for  tbe  benefit  of  tbe  estate, 
t>e\ug  a  creditor  of  the  estate  therefor.  Holton  v. 
Guinn  (laaS)  86  Fed.  Bep.  460;  Priest  v.  Gbouteaa 
a884)  86  Ho.  388. 06  Am.  Bep^  878;  Wfllet  v.  Brown 
(1877)  86  Ho.  ISB,     Am.  Bap.  »6. 

Equity  holding  such  esUte  In  bis  bands  as  a  Ilea 
for  the  payment  of  such  balance  npon  asetUemeot 
of  the  partnership  aocoanta  Olllett  v.  QaffoH' 
a877)8  0olo.a6L 

And  the  Washington  Partnership  Act  of  UBS  has 
not  terminated  tbe  oommon-law  rlgbtB  of  the  sur- 
viving partner  who  Is  entltied  as  eqnItaUe  owner, 
the  oommon-law  rights  of  the  surviving  partner 
having  been  obanged  bythestatote  only  to  the  ex- 
tent therein  provided,  the  statute  being  held  to  tM 
In  ndditton  to  and  regulative  of  snob  oommon-law 
rights.  Dyer  V.  Honw  (U86)  (Wash.)  onla,  8iL 

A  surviving  partner  standing  I^r  and  aHowloga 
third  person  to  purchase  thedecessed  partner^ln- 
terest  In  real  estate,  upon  which  he  claims  a  Uen, 
Is  not  estopped,  not  being  present  at  the  tlmactf 
the  purohasessd  having  DO  knowledge  of  tbe  In- 
tention to  bay,  dotng  nothing  to  tndoea  tiie  pur- 
chase  and  theieCore  assiiming  no  respooslbUlty  in 
regard  to  It.  Taylor'v.  ■hrmer  (1888}  (IlL)  6  Wesb 
Bep.  710. 

Where  a  partner  died  snbseqaent  to  tbe  passhv  off 
tbe  Washington  statute,  relating  io  the  settlement 
of  partnersbip  affairs  ilMnand  there  was  no  at- 
tempt to  pass  tbe  title  to  the  real  estate  until  tbe 
year  1888.  when  the  surviving  partuw  claimed  It 
under  a  lien  for  money  advawwd  by  Mm  In  pay^ 
meat  of  partnenhip  debts.  It  was  htlA  that  al- 
though a  subsequent  sot  relating  to  such  eetate  had 
been  passed  in  the  year  1878,  yet  ttie  claim  of  suoh 
surviving  partner  accrued  prior  to  thesubsequent 
act.  be  was  therefore  entltied  to  his  Uen  as  ai  oooh- 
mon  law,  the  oommon-Isw  rights  not  bdag  af- 
fected by  the  Statute  of  IMl  Drsr  T.  MotasOM) 
(Wash.)  ante,  881 
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Semp,  ihowiog  that  be  had  sold  personal 
Nnoperty"  of  said  Ann  to  the  amount  of 
$3,029.40.  It  does  not  appeu  fioni  the  no- 
ord  evidence  or  other  teetimonr  ivhat  disposi- 
tion was  made  by  Jesse  Kemp  of  the  $3, 029, 40 
received  by  him  from  the  sale  of  partnership 
peraonal  property.  The  claims  against  the 
firm  seem  to  have  been  allowed,  after  the 
death  of  Jesse  Eemp.  against  his  estate,  "as 
■urvivinc  partner  ot  the  flim  of  Jesse  and 
John  J.  Kemp."  Jesae  Kemp  died  June  15, 
1688,  and  on  Jaly  7,  1888,  Franklin  Gal- 
braith  was  appointed  administrator  of  his  es- 
tate, and  on  July  9,  188S,  Samuel  Oalbraith 
was  appointed  administrator  of  the  estate  of 
John  J.  Eemp.  At  the  June  terra,  1888,  of 
the  county  court  Franklin  Oalbraith  filed  an 
appraisement  bill  of  the  estate  of  Jesse  Eemp, 
which  shows  a  widow's  award  set  off  to  the 
widow  of  $1,188,  and  property  appraised  at 
•1,806. 7-S.  This  appraisement  bill  was  duly 
approvfd  by  the  county  court,  July  26,  1883. 
On  Octobers?,  1888.  fVanltltD  Oalbraith  filed 

n.  PDHenortt«nirvfiriR0|KinfiM-. 
Hla  powers  are  onmrneDsurate  with  the  trust, 
•nd  wbatever  be  ma^  do  In  chat  behalf  Is  valid,  If 
boneatlf  done  and  witbin  the  fair  scope  of  the  pur* 
mseof  thetmeL   Oflutt  v.  Scott  (1873)  47  Ala.  101. 

a.  or  dtrnwUion. 
Tht  geaenl  rule  an  to  the  right  of  a  surrlrlnff 
partner  to  miU  and  dfspoee  of  partnentatp  real  ea- 
tau  dednelUa  from  the  cases  Is,  that  aooh  apart- 
ner  has  the  right  to  dtoposeof  such  estate  when 
neconuT  f or  the  pnrpoees  of  paying  and  dlBcbsrg- 
tog  tbe  UabUltles  of  the  firm  andsettUag  the  part- 
nership acoouats,  Inoludlng  »nj  balance  due  blm. 
Us  deed  convejlng  tbeeqnlty  to  the  parebaser  who 
haaarlgfattooaU  upcnand  oompelttaehetr  toeon* 
■ny  the  legal  Utte,  tab  deed  not  passtog  the  full 
title  at  law.  Boulston  v.  Washington  (1886)  79  Ala. 
on;  Aodrewa  v.  Brown  OBBte)  a  Ala.  487,  U  Am. 
Deou  28B;  Bspr  T>  Ooroer  (UBti  16  Ala.  801:  Davis  t. 
Sniltfa  (Xeat «  Ala.  1S6;  Duryea  v.  Bart  {IMS}  S8  CU. 
MB;  Dupuy  t.  Laaveaworth  0801}  17  CrL  SOS:  Breen 
T.  Bkibardson  (1888)  8  Oolo.  806;  nrst  Nat  Bank  of 
ealMvfUe  v.Ood7<6a.)  Jan.  27.  lam  Kimball  v. 
liiMOfai  Omt  90  IIL  R8;  Vailing  v.  BurgesH  0880) 
r  I..  B.  A .  481.  US  iDd.  £80;  Tan  Staden  V.  KUne  <  1884) 
•4  Iowa,  UO;  DIrloe  r.  Mltobam  (1844)  4  &  Mon.  488, 
a  AoL  Dec.  Zlli  Bank  of  LouIavlUe  v.  Hall  (1871)  8 
BuBb.  tm  Spalding  v.  WItoon  (1888)  80  Ky.  (WO;  Flan- 
agan T.  Shook  firas)  OS  Kr.  OiO;  Bottom  v.  Bnttum 
OBWtt  He. MB,  77  Am.  Dee.  «B;  BUeir  T.  Chrter 
(1880)  10  L.  R.  A.  480, 70  Hd.  881;  Hanson  v.  Hetcalf 
<18n>  40  JUnn.  2b;  Barton  v.  Lorejor  a684)  G6  Hlnn. 
080:  Matthews  w.  Hunter  (1878)  07  Ho.  98;  Baston  v. 
Oonrtwrlgbt  (!(««}  84  Ho.  £7;  Hoknan  v.  Nanoe  aWO 
01  Ho.  074;  Sullivan  v.  Brnlth  (188U 15  Neb.  488,  48 
Am.  Bep.  868:  Derener  v.  Hahooev  (1872)  23  H.  J. 
Bq.  ttOi  Baldwin  Johnson  (1881)  1  N.  J.  Bq.  441; 
Matlaok  v.  James  (1860)  18  N.  J.  Bq.  m  Holdreite 
V.  Grnne  (ISOSf  18  N.  J.  Bq.  26:  Uhler  t.  Sempte  (1800) 
at  H.  J.  Eq.  288;  Delmoolco  v.  GulUHume  (1646)  2 
Sandf.  Cb.  am.  7  U  ed.  028:  dollumb  v.  Bead  (1862)  24 
H.T.EOI^  Buohan  V.Sumner 0847) 2 Barb.  Ch.  166,6 
Ik  ed.  ISB,  47  Am.  Dec.  806;  BammelBt>erg  v.  Hltoh- 
cU  a07S>  ZOObloSt.SOiTilllnghastv.ChampUn  0866) 
4  B.  I.  I7fi,  or  Am.  Deo.  610;  Howry  v.  BradleT  (1876) 
11 B.  L  87(^  Grltrer  Hortbcutt  (1871)  6  Helsk.  748; 
HeAllster  v.  Hont4(Omerjr  (1818}  8  Hasw.  (Tenn.) 
06;  Hotladar  v.  land  ft  River  Imp.  Co.  06B3i  67  Fed. 
Bep.  774:  Heglbben  v.  Perib  (1802)  Fed.  Bep.  188; 
Holton  V.  Guinn  (18g6)66Fed.  Kep.  4G0;  Shanks  v. 
Klein  (1881)  KM  U.  &  18. 28  L.  ed.  68S:  Allen  v.  Wftb- 
row  (1884)  110  U.  a  lis,  28  L.  ed.  00:  Fereday  v. 
Wlghtwiofc  0820}  1  Busa  ft  H.  45,  Taml.  SBO;  PhitliM 
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a  sale  bill  in  said  estate,  showing  property 
sold  to  tbe  value  of  $1,841.19,  which  was 
duly  approved  by  the  court.  On  September 
18,  1888.  Franklin  Oalbraith  filed  a  report 
as  administrator  of  the  estate  of  Jesse  Eemp 
from  his  .appointment  to  October,  1886,  show- 
ing that  he  received  from  all  sources  $1,- 
341.12,  and  that  he  had  paid  out  $486.46. 
In  November,  1890,  Franklin  Oalbraith  filed 
his  other  report  as  such  administrator,  said 
report  beatins  data  August  8,  1889.  It  shows 
total  received  $1,841. ISI,  same  as  in  his  first 
report ;  shows  tbe  debts  of  Jesse  Eemp,  and 
of  Jesse  and  John  J.  Eemp,  partners,  to  be 
$8,849.30,  not  including  the  claims  of  Peter- 
son and  of  Moir,  which  ft  shows  were  paid  by 
redemption  of  land.  The  claims  of  Peterson 
and  of  Moir  at  time  of  redemption  amounted 
to  $1,484.41,  making  tlie  total  indebtedneoo 
of  the  estate  of  Jeooe  and  of  the  firm,  outside 
the  mortgages,  $4,788.66.  It  seems  impossi- 
ble to  determine  Just  how  much  of  this  waa 
partnership  indebtedness.    The  report  shows 

V.  Pbinips  0832}  1  Hyl.  ft  K.  049, 663, 1 L.  J.  C%.  N.  & 
814,  7  Oond.  Ch.  Rep.  208;  Broom  v.  Broom  (1884)  0 
HyL  ft  E.  443,  B  (Tend.  Ch.  Rep.  118;  Cookson  v. 
OookBon  (1837)  8  Blm.  628. 0  J.  Cb.  N.  S.  887,  1  Jur, 
OBI:  XOwnsend  v.  Devajnes,  cited  In  11  Sim.  487. 

Hither  publtoir  or  privately.  Oay  v.  Field  0888) 
84  Fed.  Rep.  876. 

The  oourt  of  obanoery  having  power  to  entrust 
him  with  the  discretion  to  that  respect,  under  such 
droomstances  as  preclude  the  probabllitj  that 
fraud  or  wrong  can  be  pen>etrated.  Hauck  v. 
Hauolc(lK0)64III.  281. 

A  Dd  either  to  a  stranger  or  to  the  representa- 
tives of  Uie  deceased  partner.  Oautv.  Reed  O8S0f 
24  Tex.  40,70  Am.  Deo.  04. 

So  he  may  dispose  of  them  as  he  pleases  for  satdi 
purposes,  with  powerto  compromise  matters  when 
necessary,  and  to  turn  the  astiots  Into  a  form  avail- 
able for  distribution,  and  over  aticta  distribution 
the  oonrt  wlU  interfere  to  prevent  any  Inepanbla 
Injury  to  tbe  other  benefloiartes.  Barry  v.  Brigga 
a871)22Hlcfa.201.. 

The  transaction  being  free  from  fraud  or  ool- 
losion.  QrtSey  v.  Northcutt  0871)  6  Hetok.  740. 

And  the  eqoirable  title  will  pass,  even  though 
standing  in  the  name  of  tbe  deceued  partner,  tbe 
purchaser  or  assignee  having  power  to  compel  tbe 
conveyance  of  tbe  legal  title  from  those  to  whom 
It  Is  vested.  Hanson  v.  Hetoalf  (1801}  40  Hlnn.  26. 

Without  an  order  from  tbe  oourt  of  probate  for 
Buoh  purpose.  Baston  t.  Oourtwrigbt  (MOO  OA 
Ho.  27. 

And  without  giving  bond,  IMd. 

If  be  makes  such  sale  in  good  faith  and  for  a 
valuable  oonBlderatlon.  Baiton  v.  Lovejoy  (1804) 
SO  Hlnn.  880;  Holladay  v.  Land  ft  Blver  Imp.  Co, 
(1B83)  67  Fed.  Rep.  774;  WaUlng  r.  Burgess  0869)  T 
Ik  EL  A.  481, 122  Ind.  290. 

And  the  pertormacoe  of  the  contract  will  be  de> 
creed  as  against  the  purchaser,  the  beir  joining  In 
the  conveyance.  Oelmonloo  v.  GuiUaume  (1845)  9 
Sandf.  Cb.  866, 7  L.  Od.  027. 

Tbe  residue  remaining  in  his  hands  for  distrlbu- 
tlon  according  to  taw.  Buftum  v.  Bulfum  (1801)  49 
He.  100, 77  Am.  Deo.  24a. 

And  the  mere  fact  that  the  survlviag  partners 
do  not  Butiscrlbe  themselves  as  such  In  the  deed  is 
immaterial,  the  record  showing  tliat  they  are  sur- 
viving partners  and  that  they  all  execute  It,  the 
deed  purporting  to  convey  the  whole  property  and 
containing  oovenanra  of  warranty  and  sewn. 
Solomon  v.  Fitzgerald  (1872]  7  Helsk.  562. 

Where  the  property  la  admitted  to  have  been 
partnership  property,  a  deed  exeoutpd  by  five  sur- 
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■ehool  claims  paid  in  full,  $884.70:  fifth- 
class  claims,  9160.31 :  cosb  and  ezpeoses, 
$298.78;  l>alaitce  to  distribute  of  seventh- 
class  claims,  $547.44.  This  Kport  was  duly 
approved  by  the  county  court,  November  28, 
1890. 

On  the  17th  day  of  December,  1878,  Jesse 
Kemp  and  wife  and  John  J.  Kemp  aud  wife 
executed  a  mortgage  to  I.  J.  Brook,  to  secure 
the  sum  of  $8.  (KM),  on  100  acres  east  side  S. 
E.  i  section  88;  E.  4  N.  B.  88;  H.  W.  N. 
E.  88,  and  E.  i  S.  W.  N.  E.  83,  containing 
240  acres.  On  January  21,  1884,  a  bill  was 
flled  by  Robert  Moir,  owner  of  said  mort- 

fage.  to  foreclose  the  same.  The  widow, 
[arthn  J.  Kemp,  all  the  children,  and  Ham- 
oel  Oalbraitb,  admin Istrator,  of  Mid  John 
J.  Kemp,  were  parties  defendants;  and  the 
widow  and  children  of  Jesse  Kemp  and 
Franklin  Galbraitb,  administrator  of  the  es- 
ate  of  Jesse  Kemp,  were  also  made  defend- 
ants in  said  bill.   At  the  August  term,  1884. 


a  decree  was  enteied  in  the  cause,  finding  the 
allegatlooa  in  the  bill  true,  and  ordering  the 
lanoa  sold  to  pay  the  amount  due.  Tht 
roaster  in  chancery  sold  the  lauds  on  Novem- 
ber 8,  1864,  to  Robert  MoIr,  for  the  total  sum 
of  $4,114.  On  November  9,  1865,  several 
certificates  of  purchase  were  assigned  to 
Franklin  Galbraith,  and  on  February  23, 
1886,  a  deed  was  made  lo  him  for  said  lands 
by  the  master  in  cliancerr.  At  the  August 
term.  1886,  the  sale  and  deed  were  approved 
by  the  court.  Immediately  after  the  deed 
was  made  to  Galbraitb  ba  took  possession  of 
said  laud,  and  has  been  in  possession  of  the 
same  ever  since.  On  February  1. 1876,  Jesbe 
Kemp  and  wife  and  John  J.  Kemp  and  wife 
gave  a  mortgage  on  the  N.  W.  i  of  section 
84,  township  10  N. ,  range  6  W.,  to  aeeure 
$500,  and  on  the  same  day  gave  a  second 
mortgage  on  the  same  land  to  secure  a  like 
sum  of  $S0O.  On  Hay  9,  1883.  both  of  these 
mortgages  wen  assigned  to  Prlcilla  Trim- 


vlvin;  partners,  without  oomplalnt,  will  convey  a 
title  valid  as  against  ejeotmect.  Zbfd. 

So  where  tae  sold  to  a  purchHser  who  gave  bis 
bond  for  tbe  purchase  moaej,  be  conreyed  a  good 
title  in  fee  to  the  whole  lot  In  question.  HoAlleter 
T.  Hont^omery  (I8)Sj  8  Hi^.  (Tenn.)  M. 

8o  the  equitable  title  may  be  transferred  to  the 
surviving  purtner  by  prooeedlagf)  in  the  probate 
oourt,  had  pursuant  totheOblo  Statute  of  Uarch 
a,  1861,  fiS  Ohio  Laws,  80^  Ramelsberg  v.  UitcheU 
(1875)  20  Ohio  St.  S. 

But  be  cannot  sell  the  real  estate  In  conJunotloD 
with  tbe  personalty.  Foster's  App.  (1878)  T4  Pa.  801, 
16Am.Bep.SG3. 

The  Burvlrlnit  or  liquidating  partner  of  a  firm 
ha<9  no  power  of  dkposal  over  the  Interest  of  a  de- 
ceased or  rettrlne  partner.  In  real  estate  owned  by 
tbein  Jointly.   Bernard  v.  Dufour  (1841)  17  La.  B96. 

An  aeslgnmentmadebyasurriTlDir  partner  for 
any  other  purposes  than  those  mentioned  In  the 
Teaneasee  Aot  of  ITSi,  or  la  tbe  prior  oases  decided 
In  ttaat  state,  would  not  come  within  the  provtelons 
of  the  aot.  Barcroft  v.  Snodirraas  (1860)  1  Coldw. 
446,  in  whloh  case  the  aESlirnmeDt  made  to  a  trustee 
for  creditors  was  declared  void  as  not  being  a  sale. 

When  real  estate  is  held  in  partnersbip,  up<m  the 
death  of  one  partner,  the  survlvon  have  tbe 
power  to  sell  and  convey  the  same  without  r^rard 
as  to  whether  It  Is  neccseary  to  pay  the  debts  of 
the  firm  or  not,  and  la  suob  a  case  tbe  puroliaser 
basa  frood  title,  no  fraud  or  oolluBlon  being  shown. 
Bolomon  v.  Fitzgerald  (18R)  7  Helsk.  6fi£.  followinff 
Orlfley  v.  Northcutt  (1871)  6  Helek.  746;  UcAllster 
V.  Montgomery  {1816)  3  Hayw.  (Tenn.)  97;  Teatman 
T.  Woods  (lbS4)  8  Yet«.  1!0,  St  Am.  Dec.  462;  Barcroft 
T.  Bnodgraas.  siqmi. 

The  Tennessee  Aot  of  1TS4,  obap.  S,  1 6,  abollsb- 
Ing  Joint  tenanoy,  providing  that  eetatea  held  in 
Joint  tenanoy  for  the  purposps  of  carrying  un  and 
pramotloR  trade  and  commerce,  or  any  other  use- 
ful work  ornianufaeture.  eitabllsbed  and  pursued 
with  a  view  of  profit  to  the  parties,  sball  be  vested 
In  the  surviving  partner  or  partners  for  the  pur- 
pose  of  eetttfnK  and  adjusting  the  partnerBblp 
busiDesB  and  paying  the  debts  of  tbe  firm,  hae 
been  construed  as  meaning  ttaat  the  property  shall 
remain  In  the  surviving  partner  till  tbe  partner- 
ahip  Is  settled,  and  that  sales  in  the  meantime  for 
the  purposes  of  the  bualnees  are  as  valid  as  sales  of 
persunalty  under  like  droumstsDOGS.  HcAlister 
V.  Montgomery  (1816)  8  Hayw.  cTenoJ  9^  Barcroft 
T.  Snodgraasand  Yeatman  v.  Woods,  supra. 

The  court  In  Qriirey  v.  Nortboutt  (1871)  6  Hetsk. 
T47, 706,  adopted  tlie  ooastnietion  placed  upon  tlte 
88  L.  R.  A. 


statute  in  McAllster  v.  Uontgomery,  aupro,  to  ttie 
effect  that  tbe  word  "heirs"  therein  made  use  of 
was  inserted  for  tbe  purpose  of  giving  lo  suob  belr 
the  Burplua  of  auch  real  estate  remaining  after 
payment  of  tbe  partncishlp  llabllftiee,  and  to  save 
tbe  produce,  that  is  price  If  sold  (not  profits)  for 
tbe  belrs.  which  but  for  that  word  would  go  to  tbe 
exeontor  of  a  deeeaaed  partner. 

b.  2V)  mortoaoe. 

Whether  or  not  new  notes  and  a  mortgage  given 
by  a  surviving  partner  in  which  bis  wife  Joins,  will 
bind  tbe  share  of  tbe  deceased  partner  in  swdi  real 
estste  yet  tbe  partnersbip  estate  will  neverttaeleas 
be  liable  for  tbe  debt,  being  firm  property,  and  suob 
mortgage  oan  be  foreclosed  as  against  tbe  personal 
representative  ot  tbe  deceased  partnw.  Van  8ta- 
den  v.  Kline  (ISUj  04  Iowa.  ISO.: 

A  surviving  partuer  oan  give  a  valid  charge  of 
tbe  property  of  the  partnership,  as  security  for  a 
debt  Incurred  by  the  partners  durins*  tbe  life  of  a 
deceased  partner.  lU  Clougb,  Bradford  Commer- 
cial BlEg.  Go.  V.  C\m  (1886)  L.  B.  81  Ou  Div.  384,  66 
L.  J.  Oh.  77, 68  L.J.  N.  8. 716, 84  Week.  Bep.  98. 

a  2V>  nmovs  tneumbranut. 
It  iBtiierlglrtof  the  surviving  partner  to  apidy 
partnersbip  funds  for  the  liquidation  of  any  otdl- 
gatlon  of  tbe  firm,  and  for  a  disoharge  of  all  Ileus 
upon  the  Joint  property.  Shearer  v.  Shearer  (1887) 
88  Mass.  107. 

Fartneialiip  fuods  may  be  applied  bya  survivlDg 
pwuier  fertile  purpose  of  releasing  moumbEmnoes 
upon  partoeishlp  real  estate.  IbUL 

d.  In  propartv  mortgaoed  to  the  Jim*. 
Surviving  partners  In  possession  as  equitable 
mortgagees  for  advances  made  out  of  partuershlp 
funds  are  entitled  to  maintala  tbelr  poseeflBlon 
upon  partneiship  real  estate  until  pajnment  of  ttie 
advances,  if  the  real  estate  were  not  strictly  part- 
netshlp  property.  Bank  v.  Grote  (1884)  IS  Jones  df 
B.  S78. 

e.     continue  the  butinen. 

Tbe  surviving  psrtnermay  continue  tbe  partner 
Bhip  business  where  the  deceased  partner  has  by  his 
wUl  expressed  a  desire  that  It  should  be  carried  on 
until  the  debts  are  paid  or  until  suob  time  as  it  ia 
desirable  to  dtecontlnue  it.  Tlllotson  r.  Tillotson 
(1887}  34  Conn.  836. 

f .  To  bring  ej«etment. 

iSJeotmentwin  lie  by  the  surviving  partner  for 
premises  owned  br  the  Urm  as  partnersbip  prop- 
erty. BoUnson  v.  Roberts  (18BB)  81  Conn.  14S. 

But  lands  wbloh  an  conveyed  to  a  tlim  but  not 
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«neT.  On  July  10,  1884,  Pricllla  Trimmer 
-filed  a  bill  to  foreclose  both  of  said  mort- 
g^ges,  Id  the  Reodetson  county  circuit  court, 
•gainst  Bamuci  Galbraith,  administrator  of 
the  eatate  of  John  J.  Kemp,  and  Franklin 
Galbraith,  admioistrator  of  the  estate  of 
Jesse  Kemp,  and  the  widows  and  children 
«f  both  Jolin  J.  and  Jesse  Kemp.  At  the 
Augnstterm,  1684.  a  decree  was  entered  fore- 
-closiog  said  mortgages,  and  ordering  the  land 
■old,  and  said  land  was  sold  under  the  de- 
cree the  6th  of  Kovember,  1884,  to  Pricilla 
Trimmer,  for  |1,341.  This  land  was  re- 
deemed by  Itobert  Moir  aod  James  Peterson 
OD  three  judgments  tbey  obtained  In  the 
-county  court  of  Henderson  county,— one  In 
AtTor  of  James  Peterson  iwtinst  toe  estate  of 
Jesse  and  Joho  J.  Kemp  for  |263.66 ;  one  In 
favor  of  Robert  Moir,  for  the  sum  of  |847, 
against  the  estate  of  John  J.  and  Jesse  Kemp ; 
and  one  In  favor  of  said  Hoir  against  the  es- 
tate of  Jesse  Kemp  for  $344.    A  deed  was 


ttsed  In  the  bnsine«  are  not  the  subject  of  an  ao* 
tion  to  ejeotmeat  by  tbe  survlvlofr  panner,  when 
the  pnrtnvrablp  Is  dMeolved  by  the  death  of  the 
ftartner,  tucb  surviving  partner  not  bavlnfr  tbe 
rtftht  to  Bdmlnleter.eltberiiauBets  fortbe  firm  or 
^le  property  of  a  deceased  partner.  Baker  v. 
llibblobrooln  0888)81  Ga.  W. 
Where  one  partner  died  before  the  otwOrmattoQ  of 
tbe  snlo,  and  an  order  was  made  oonflirmins:  the  sale 
'dtrectiojt  tbe  administrator  to  make  title  to  the  Arm 
the  deed  belns  made  to  the  firm,  although  tbe  deed 
la  looperatlve  to  convor  tbe  legal  title  to  the  de- 
■eem^  partner, it  lanot  void  as  to  tbesurrfvor  and 
oonveys  to  btm  tbe  lexal  title  of  an  undivided  half 
Interest  In  tbe  lands,  and  upon  parol  proof  that 
tbe  party  named  lo  the  deed  Is  one  of  the  partners 
tie  la  eotttled  lo  maintain  cdeetmentfor  his  share  in 
■Uie  lands,  althonvb  aneb  deed  does  not  convey  the 
ie^l  title  to  any  of  tbe  children  of  the  deceased 
partner,  and  so  far  as  it  attempted  to  do  so  it  la  a 
auUllly.  Blanctiard  v.  Floyd  (ISBO}  9S  AhL  68. 

HL  mthnqMCt  to  leosAoM  property. 

A  aarvivlnit  partner  admlnlaterinar  partoorsblp 
•debts  stands  upon  the  same  footing,  as  to  the  part- 
aershlp  land,  as  an  admlntstrator  of  an  intestate, 
with  thia  dilTerenoe,  that  he  may  make  a  lease  as 
«arvlrlDfr  partner,  admlnlsterlor,  etc..  or  he  may 
do  BO  as  tenant  in  common  with  the  heir  of  tbe  de- 
ceased pnrtner.  tbe  question  In  wblob  capacity  the 
lease  Is  made  being  determined  by  the  circum- 
«tatioe&  Bartoett  v.  Vegan  iisnt  8  Ho.  App.  1. 

If  a  aurvlvlog  partner  makes  a  lease  without  tbe 
■order  of  tbe  probate  court,  the  partnership  debts 
remaining  unpaid  require  the  applloatlon  of  the 
proceeds  thereof  tor  their  ilquldatloD;  the  trust 
will  attach  to  tbe  proceeds  In  bis  hands;  tbey  be- 
«ominK  assets  chanreable  against  bim  because  of 
the  unsettled  condition  of  the  partneieblp  estate, 
mod  of  the  trust  attaching  to  tbe  beneficial  Interest 
for  Uw  purposes  of  llquldatloo.  ihfd. 

vrtteu  tbe  partnership  detm  have  all  been  satis- 
lied  out  of  the  personal  estate  of  tbe  partonsbip. 
tbe  surviving  partner  la  answerable  to  bta  ooten- 
utfor  an  account  of  the  rents  received  by  blm 
from  a  lease  of  the  premtaea.  Ibid. 

Whciber  leased  under  order  of  tbe  probate  court 
ta  bis  adminbtratlve  oapaolty.  or  witboutsucA  or- 
der in  his  capacity  of  survlvlnfr  partner,  be  must 
report  his  rental  receipts  In  settlement  before  the 
IBObHie  court,  and  must  apply  them  as  tares  re- 
quired In  payment  of  the  partnemhlp  det>ts.  Ibid. 

An  order  from  tbo  probate  oourt  for  leasInK  the 
laud  oC  the  partoenblp,  stamps  the  whole  trans- 
IB  U  R  A. 
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made  to  Moir  and  Peterson  for  the  said  land 
by  the  sheriff  upon  said  redemption,  and  nine 
days  thereafter  Moir  and  Peterson  made  to 
Franklln.Galbralth  a  deed  for  said  land,  he 
paying  to  Moir  and  Peterson  the  redemption 
money,  $1,340.38,  and  their  Judgments  in 
full,  $1,434.41,  making  $2,774.69.  On  July 
7,  1S83,  when  Franklin  Galbraith  was  ap- 

fioiated  administrator  of  tbe  estate  of  Jesse 
iemp,  tbe  personal  property  said  Jesse  Kemp 
had  left— both  fn  hia  indiyidnal  right  and 
aa  the  surviving  partner  of  Jesse  and  John  J. 
Kemp— amounted,  as  shown  by  the  appraise- 
ment bill  Qled  July  25,  1888',  to  $1,806.70. 
The  sale  bill  dated  October  27,  1888,  fooU 
up  $1,841.18. 

Ms$tn.  E.  U.  Ovemubn  and  Sharp  ft 
Barry  Bros.*  for  appellants; 

It  was  not  the  duty  of  tbe  administrator  to 
redeem  this  land.  As  such  administrator  he 
took  no  interest  in  tbe  land,  only  a  power  to 


action  as  pertalningto  bis  administrative  capacity, 
and  not  to  bta  tenancv  In  (ximmon.  Ibid. 

If,  aft<>r  the  dea  tb  of  a  partner.  It  l>eoomea  necea- 
eary  for  tbe  purpose  of  windlag  up  tbe  partnership 
estate,  to  renew  or  extend  the  lease  of  tbe  partner- 
ship  premises.  It  Is  tbe  duty  of  the  survlyiog  part- 
ner to  disiioee  of  tbe  same  In  some  way  and  realtas 
Ita  value,  and  if  lie  falla  in  this  respect  and  oocuples 
for  Ills  own  private  purposes,  be  wUl  be  IlHhte  for 
the  value.  Bctts  v.  June  (1873)  61  N.  Y.  874. 

And  to  account  for  It  to  the  oreditora  of  the  firm 
and  the  reprosentatlves  t>f  the  deceased  partner  for 
whom  In  a  oeriafo  sense  he  acta  as  tru^ee.  IMd.; 
Holrldge  v.  Gillespie  0818)  2  Johns.  1^.  88, 1  L.  ed. 
286. 

A  deceased  partner  oontraoted  In  his  own  name 
for  a  lease  of  Ote  promises  to  be  employed  in  a  iMUt- 
neishlp  trade.  The  oourt  refused  to  restrain  the 
landlord  from  granting  a  lease  to  bis  representor 
tivee,  but  restrained  the  rcprescniativea  from  di»- 
poslng  ot  the  leaee  when  granted,  except  for  part- 
nenhlp  purposes  and  with  the  assent  of  tbe  surviv- 
ing partner.  Alderv.  Vouracre(]BUIi88wanBt.4BB. 

IV.  ISffeetofeimvei/anettyy. 

A  surviving  partner  cannot  convey  realty  san 
his  own  Interest  in  It,  unleaa  be  oould  have  done  It 
pending  tbe  parttietvhlp,foltowlnff  tbe  general  rule 
that  one  partnet,  while  all  are  living,  can  only  pass 
bis  own  interest  by  deed.  Daker  v.  Mlddlehrooka 
(1888)  81  Gr.  491;  Coles  v.  Colea  (ISIS)  16  Johns.  169.  S 
Am.  Dec  28l;  Prlntup  v.  Turner  (1880)  66  Oa.  71. 

Real  estate  being  considered  aa  personalty  for  the 
purptwe  of  paying  the  debts  of  a  firm,  with  which 
the  surviving  partner  Is  charged,  he  has  tbe  right 
in  equity  to  dispose  ot  tbe  real  estate  lor  that  pur- 
pose, and  although  he  cannot  by  deed  pass  tbe  legal 
tlileto  the  purchaser,  yet  tbe  betr  holding  In  trust, 
tbe  deed  of  the  surviving  partner  will  convey  the 
equity,  and  tbrougb  It  the  purchaser  may  call  on 
ttte  heir  for  tbe  legal  title  and  compel  him  to  ooo- 
vey.  Andrews  v.  Brown  11802)  XL  Ala.  IS7. «  Am. 
Dec.  28%  Delmonloo  v.  GulUanme  <lSU)  2  Saudf. 
Cb.  aOS.  7  L.  ed.  627;  Dyer  v.  Qark  (1848)  S  Met.  iOL 
39  Am.  Dec  697;  Davis  v.  Smith  {1687i  82  Ala.  116: 
Beaton  v.  Courtwrtght  (lti84)  84  Mo.  27. 

Aealltbeowoetsmust  join  In  order  to  tranfer 
the  legal  title  to  a  purchaser,  the  survlvlug  part- 
ner alone  having  no  oapacity  to  make  any  transfer 
such  as  a  court  of  law  will  recognize  Southern 
Cotton-Oil  Co.  T.  Henshaw  il89il)  88  Ala.  448.  To  the 
siame  elfect.  Espy  v.  Comer  (1884)  n  Ala.  BOl:  Lang 
V.  WaringflSSt  K!  Ala.a^^0^Anl.Deo.fi88;Caldwell 
V.Parmer  OBTSiH Ala. 406: Meatman ▼. Woods 0884) 
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Bell  it  for  the  paTment  of  debts  of  the  estate. 

Smith  V.  McChnnOl.  17111. 141,  68  Am.  Dec. 
840;  3  Woeruer,  AdmiDiBtralioD,     887,  888. 

The  BiBtute  requires  that  an  admiDistrator 
shall  iDTentory  the  real  estate  of  the' deceased 
together  with  the  personal  estate. 

Btarr  &  C.  Stat.  ^  SL 

Having  done  thtt  he  hn  no  farther  interest 
In  It,  he  only  has  a  power  to  apply  to  thecourt 
and  obtain  a  decree  and  wll  ft  upon  a  proper 
ahoning. 

PAdpi  T.  F^nkhoiuer.  89  111.  405. 

The  Ume  for  the  viaow  and  hetre  of  John 
J.  Kemp  at  veil  ai  the  widow  and  heira  of 
Jesse  Eemp,  had  expired  before  Franklin  Qal- 
braith  purchased  the  certificate  of  purchase  to 
the  land. 

Mattep  T.  Wetteott,  40  HI.  1S8;  Blair  y. 
Ckamblin,  89  Tl.  631,  89  Am.  Dec.  833. 

Ad  admiiiistrator  cannot  be  held  responsible 
for  not  redeeming  law*  belonging  to  the  estate 
of  tbe  deceased  unless  he  baa  funds  belonging 
to  the  estate  with  which  to  redeem,  and  ereu 
where  he  haa  means  be  is  held  only  to  the  ex- 
ercise of  reasonable  discretion  aa  to  redemp- 

tiOD. 

Whitney  t.  Paddieord,  68  111.  349. 

Where  redempllon  is  allowed  by  law  Inade- 
quacy of  price  is  not  ground  for  setting  aside 
•ale. 

Davi$  V.  Dreabaek,  81  Dl.  898. 

Meeert.  Kirkpatriek  ft  Alexander,  for 

appellees: 

Jesse  look  tbe  legal  title  to  the  personalty  In 


trust  tot  the  diaeham  of  tbe  paitBerihtp  Uft- 

bililles. 

Ifdtan  T.  EayTur,  66  HI  487;  17  Am.  * 
Enff.  Encyclop.  Law,  p.  1168. 

The  realty  after  the  discharge  of  partner- 
ship liabililiea  Is  in  eqtiity  considered  as  per- 
sonalty. 

BimpKn  t.  Leech,  86  111.  286;  AVcire-v.  KahUk. 
138  ni.  496;  Trov^ridge  y.  Orou,  117  lU.  100. 

When  realty  is  needed  to  pay  o£E  debts  it  I» 
personalty,  but  when  it  Is  not  so  needed  it  i» 
the  individual  real  estate  of  the  partnen  sul^ 
Ject  to  dower,  etc; 

Btrong  w.Lerd,  10710.  M 

The  legal  estate  of  real^  is  held  In  tnist  bf 
the  survivor  for  the  purpoeea  of  the  partDet^ 
ship.  In  treating  it  as  a  trust,  the  rights  of  aB 
parties  will  be  preserved. 

Dyer  v.  Clark,  6  Met  663,  89  Am.  Dec.  697. 

Galbraith  represented  the  interests  of  bolb 
partners,  hence  occupied  tbe  same  relailTe 
position  to  tbe  one  tet  of  heirs  as  he  did  to  the 
other. 

There  is  no  evidence  In  the  record  up<n» 
which  the  heirs  of  John  J.  Eemp  can  be  bound, 
showing  a  partnership  or  partnership  lotereak 
in  the  lands.  In  order  to  subject  real  estate  to 
the  incidents  of  partnership  assets,  it  must  be 
bought  with  partnership  funds  for  partnership- 
purposes. 

Washb.  Real  Prop.  668;  CoUt  t.  GdU$,  1» 

Johns.  169.  8  Am.  Dec  381;  Story.  Partn.  pi. 
148,  note,  §93;  Collyer,  Partn.  145.  153,  154» 
e<  teq.j  Aikire  v.  KctJUe,  aupra;  1  Liodley, 


6  Terg.  20.  n  Am.  Dec  462;  HcCornUok:*sAp|>.  0868) 
87  Fa.  6t,  OB  Am.  Deo.  19L 

So  a  deed  convey  Inir  partnership  teal  estate,  mate 
by  a  BurrlvlDff  partaer  for  the  purpose  oC  relm- 
burslQff  suob  partner's  moopya  advanoed  by  him 
after  paying  the  debts  and  UabUlUes  of  the  firm, 
cannot  io  equl^  be  eonstnied  as  paaatog  onljr  bis 
Individual  Interest.  Dyer  t.  Hone  (UBS)  (WasbJ 
ante,  80. 

But  itae  oonveranoe  of  partnership  real  estate  by 
a  Burvlvloff  partner  not  executed  io  settlement  of 
tbe  affafrs  of  the  oopartnerafalp,  nor  for  euoh  pur- 
poses,  nor  for  tbe  purpose  or  ooaveylng  the  prop- 
erty In  controversy  as  a  surviTlna  partner  of  the 
firm,  will  not  pace  tbe  share  of  a  deceased  partner, 
but  wfll  oonvey  a  mere  equl^.  McNeil  v.  Tint 
Cong.  Soc.  of  San  Franolsoo  (1881)  06  CaL  106. 

In  Hart  v.  Hawkins  (1811)  8  Bibb.  GOS.  6  Am.  Deo. 
668,  the  title  to  land  procured  In  the  name  of  one 
of  the  partners,  tbe  other  partner  havinn  died,  was 
held,  upon  a  sale  made  by  blm  toa  puroliaaer  vith 
notice,  not  to  affect  the  right  at  the  beira  of  the 
ot  her  partner  as  tbe  partnership  rl^t  did  not  sur- 
vive. 

As  to  ttie  right  to  eall  upon  tbe  heir  to  oonvey 
the  legal  title,  see  note  to  Woodward-Holmes  Co.  v. 
Hudd  fHfnn.)  77  L.  B.  A.  MO. 
T.  AMbetviem  IM  aumleor  and  jMraonol  rqiresen- 
tatioe*  of  a  deceased  partner. 

As  between  tbe  administrator  of  adeoeased  part- 
ner  and  tbe  surviving  partner,  tbe  assets  belong  to 
tbe  administrator,  but  aa  to  all  parties  who  bave 
dealt  or  might  deal  with  tbe  partnership  as  such, 
eepedfllly  where  they  have  no  notice  of  tbe  terms 
of  tbe  partnertiilp.  the  surviving  partner  holds  the 
legal  fdile  and  to  entitled  to  tbe  assets.  Koev.Her- 
cbant's  St  Planter's  Hat.  Bank  ot  Montgomery  (18B8) 
lOOAIa.617. 

Tbe  right  of  a  surviving  partner  to  take  all  the 
property  of  tbeflrmofwblob  be  to  a  member,  for 
the  purpose  of  holding  and  administering  on  the 
estate  until  tbe  effects  are  reduced  to  money  and 
38  L.  R.  A. 


tbe  det>ts  paid  to  a  rigbt  Incident  to  all  partnersblps^ 
and  oneof  wblcbasurrlTlng  piirtnercanaot  be  de. 
prlved  by  tbe  personal  representatives  of  tbe  de- 
oeaBBd  partner.  In  tbe  absence  of  any  allegation  oT 
mtsmanagement  or  want  of  oapeoity.  Shearer  w. 
Falne  (1866)  12  Allen,  28B. 

Tet  after  payment  of  tbe  debts  and  UabiUtlcs  at 
tbe  firm  and  (be  adjustment  of  the  aocouuis  as  be- 
tween tbe  partners  themselves  tbe  survivor  fa» 
equity  holds  for  those  entitled  whether  as  heirs  or- 
personal  repreeentatlTee  of  the  deceased  partner. 
Offutt  V.  Scott  (1872)  a  Ala.  104. 

As  between  the  surviving  partneraod  the  admin* 
istrator  of  a  deceased  partner,  the  former  to  tmunA 
to  pay  over  to  the  tetter  tbe  profits  of  tbe  realty, 
as  wcdl  as  the  personalty  belonging  to  the  deoeaseA 
estate,  even  tbougb  such  survivor  may  bave  pur- 
chased  the  heir's  interest  or  the  community  interesfe 
of  the  widow,  the  power  of  dtttributlon  being  f» 
the  probate  court  Smith  T.Walker  (Um  88  CtoL. 
886, 99  Am.  Dea  CIS^ 

Equity  will  not  tuterfere  to  oounteraot  or  modify 
the  operation  of  the  otatute  of  descent  or  distrlbir- 
tion  on  tbe  estate  of  the  deceased  partner  by  ooo^ 
verting  Into  personalty  and  dividing  as  such  anr 
real  estate  wblob.  after  adjustment,  remains  to  b» 
divided  between  hto  representatives  and  tbe  sur- 
viving partner,  except  as  far  as  may  t>e  needfut' 
to  secure  ttaelr  actual  beneficial  interests  in  eueb 
real  estate,  when  those  Interests  do  not  oonesptwd 
with  Uie  legal  tltto.  Riearer  v.  Shearer  (Usr>  fl» 
Mass.  117;  TllllnghaBt  v.  CbampUn  0866)  4  fi.  I.  ITS, 
207, 67  Am.  Dec,  610. 

The  executor  of  a  deoeased  partner,  if  not  » 
member  of  tbe  firm,  maj  agree  with  tbe  sarvlTor 
tbat  the  share  the  deoeased  partner  may  be  as- 
certained in  a  proper  way  or  be  taken  at  a  certBio 
valuation,  and  If  the  executor  and  tbe  survivor 
In  good  faith  come  to  an  accounting  respecting  tbe 
psvtnenhlp  affairs  and  settle  the  same  as  a  ftoal 
account,  such  setllenwat  cannot  be  overbanled  ex- 
cept on  tbe  ground  of  fraud  or  such  unfairness  a» 
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PartD.  S9.  note,  652;  Thompaon  t.  Bmoman,  78 
U.  S.  6  Wall.  816,  18  L.  ed.  m 

The  kgal  eCEect  of  a  ndempUoD,  by  one 
taftTing  a  right  to  redeem  ta  ttmply  to  extin- 

Srish  all  ri^is  undw  the  purchase  and  places 
e  creditor  redeeming  In  the  same  position 
with  reeizd  to  the  land  as  if  it  had  not  pre- 
Tiooslr  been  sold,  but  tbia  is  all. 

Mintonye,  106  111.  414. 
When  a  redemption  was  made  by  one  who 
had  no  right  to  do  so  and  the  redemption  was 
accepted  and  acted  upon  by  the  prior  creditor. 
It  was  held  that  the  acceptance  of  the  money 
operated  to  eztioffulsh  the  prior  sale,  tbe  same 
as  if  the  redemption  had  properlr  been  made, 
and  reiovesled  tbe  beirs-at-law  of  the  deceased 
debtor  with  the  title  to  tbe  land,  and  that  they 
were  not  precluded  from  contesting  the  title 
<daimed  by  the  redeeming  creditor  by  sale  un- 
der his  execution. 

(Kingman  v.  B<fpkie,  78  BL  162:  Fitehtr  t. 
Sdaman,  68  HI.  78;  Freem.  Executions,  831. 

One  partner  cannot  mortgage  his  copartner's 
interest  in  lands. 

Sedgw.  Title  to  Lands.  231. 
A  judgmeDt  confessed  by  one  partner  Is  not 
good  as  to  tbe  others. 
Freem.  Judf>iD.  232,  54B. 
Moir  and  Peterson  elected  to  treat  the  prop- 
erty as  subject  equally  lo  the  rights  of  supposed 
partnership  creditors  of  (he  firm,  and  the  per 
•ooal  creditors  of  Jesse,  snd  having  so  elected 
they  and  their  grantees  are  bound. 


la  equivalent  thereto,  or  mistake.  Sagev.Woodta 
(1878)  OS  N.  Y.  B78;  Boys  r.  Tllas  (18U)  18  Wis.  174; 
Kimball  t.  LIdooId  (18S1)  89  IlL  BTE;  Ludlow  v. 
Cooper  <186t)  4  Ohio  BU 1;  Arnold  v.  Walawriffbt 
OBOll  eWDD.  868. 80 Am.  Dea  MS. 

nie  sale  ol  a  testator's  sbare  In  partnerBhfp  tnwle 
and  property  by  bla  executor  to  hta  partner,  for 
tlw  purpose  of  resale  to  ooeof  theotherezeoutors, 
wUl  be  set  aside,  and  tbe  astate  beld  entitled  to  his 
aUqnot  afaan  of  tbe  profits  arlslnar  sutMequent  to 
tiM  dlSBolutloo.  as  If  ttae  partoershfp  oontlnaed. 
Cook  T.  Otdllngrldge  (ISSS)  Jso.  007. 1  U  J.  Ob.  74. 

An  affreament  entered  Into  by  the  artlolee  of 
partnenhfp,  that  upon  tbe  death  of  one  partner 
•be  title  to  tbe  property  sball  become  vested  In  tbe 
•arrlTor,  and  Uiat  be  shall  booome  indebted  to  the 
laprcsentattTcs  of  ttte  deoeased  partner.  It  made 
fcooa  fide  and  for  a  valuatde  conelderallcni.  Is  valid 
and  eaeotual  to  transfer  tbe  title  to  tbe  proper^. 
Gaot  T.  Reed  am)  M  Tax.  ML  TB  Am.  Deo.  M. 

If  the  agreement  cieaily  shows  that  tbe  partners 
Intended  that  the  property  sbonld  be  sold  m  part- 
Dctship  property,  and  tbereby  converted  oat  and 
out  into  iiersonalty,  tbe  surrlfing  partner  or  the 
peesent  renrceeotatlrea  of  the  deoeased  partner 
can  la  a  eourt  of  equity  compel  a  sale  and  dlvMon 
of  the  proflta.  Ludlow  v.  Cooper,  aupm. 

As  toou  t  and  out  oonversloo,  see  nota  to  Boblnson 
Bank  SUItar.  Lamport  T.  Miller.  SrL.B.  A.  44^ 
Hatfcmal  Unfcm  Bank  of  HarjiaDd  r.  National  He- 
abanfes  Bsnkof  Baltimore,    L  B.  A.  470. 

The  ftdminlatrator  of  a  surrlviofr  partner  stands 
IB  bis  shoes  with  teapeot  to  the  administration  of 
ttw  partnership  estate,  snob  estate  being  llat>le  In 
Us  hands  for  the  payment  of  the  parbiersbtp  debts 
and  ilaUlKisa.  tbe  balance  lenalnlog  lo  fiirw  of  a 
deoeased  survlvlnir  partner  upon  the  taklnff  of  tbe 
partDeishlp  aooounts,  only  Calling  Into  the  hands 
of  such  adratolstrator  for  administration  as  a  part 
of  the  estate  of  the  deoeased.  Thomson  v.  Tbom- 
ma  (IBM)  1  Bradf.  86:  Divton  t.  Bartlett  (1888)  88 
OUo  Bt.  «r;  Bmoki  r.  Brooks  0898)  U  Heisk.  I& 
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Bigelow,  Estoppel,  563. 

One  who  buys  property  as  personalty  cannot 
repudiate  tbe  sale.  In  tbe  absence  of  fraud  or 
mistake,  by  aaerting  that  the  propwty 
realty. 

Seed  T.  Peteretm.  91 1)L  SSa  . 

Where  one  having  a  legal  and  also  an  equit- 
able remedy  proceeds  at  law,  he  may  estop 
himself  from  afterwards  in  equity  pursuing  a 
fund  which,  but  for  his  having  elected  his 
lef^  remedy,  he  might  have  Impressed  with  a 
trust  in  bis  lavor, 

Eanltt  T.  Kelly.  63  Cal.  160v  See  also  3 
Story,  Eq.  Jur.  7W;  Benjamin  r.  Slmira,  J. 
&  O.R.B.Oa.  54  N.y.675;Ewen,  Fiitures,  286. 
846;  Hughea  v.  Came.  186  111.  510;  Smith  v. 
Exchange  Bank  of  Wayneiburg,  110  Pa.  508; 
Mardit  v.  Heir*  of  Ma^^ia,  18  La.  Aon.  386. 

If  it  were  shown  that  tbe  realty  was  in  fact 
all  partnership  property,  no  resort  could  ba 
bad  to  It  for  the  payment  of  debts  until  it  wa» 
shown  that  tbe  personalty  was  insufflcient  for 
that  purposa 

Sftwitf  T.  Lord,  107  111.  26;  JHvereey  v.  John' 
eon,  93  III.  548;  5  Wait,  Act.  &  Def.  12; 
Sutherland  T.  Harrieon,  86  111.  868;  Freeman, 
Ck>ten.  118. 

It  is  likely  true  that  Hoir  and  Peterson  were 
under  DO  obligation  to  see  to  the  application  of 
tbe  personal  assets,  that  it  was  enough  for 
them  to  know  that  their  claims  were  unsatis- 
fied. But  this  claim  cannot  be  successfully 
made  by  Galbraitb,  it  was  bis  duty  to  see  the 


Ibo  Alabama  statutes  oonferring  jurlsdiotloo 
upon  ttte  protate  oourt  to  order  a  sale  of  lands  of 
an  estate,  when  the  same  cannot  be  equitably  di- 
vided among  ttae  heirs  or  devisees,  whether  the 
estate  be  legal  or  equitable,  and  whether  held  in 
severalty,  or  In  common  with  others,  does  not  ap- 
ply  to  the  sale  of  partnership  real  estate  upon  tbe 
death  of  one  partner,  even  though  tbe  party  ap- 
plying to  the  oourt  as  sdmlolstrator  was  himself 
the  surviving  partner  of  the  linn.  BoolBtoo  v. 
Washington  (1S8S)  79  Ala.  BSB. 

Equity  will  not,  under  the  Washington  statute 
relating  to  tbe  winding  up  of  partnentalp  affairs, 
grant  relief  lo  favor  of  the  representatives  of  a 
deoeased  partner  against  the  survivor  who  has 
paid  all  the  partnership  debts  and  liabilities,  and 
sold  tbe  real  estate  of  tbe  firm  to  reimburse  him- 
self for  moneys  owing  to  Um.  Dyer  r.  Horse  (1806) 
(Wash.)  ante,  80. 

The  pnrobsse  money  paid  tbe  surviving  part- 
nerpnrobaslng  deceased^  share  and  assuming  the 
Urm  liabilities.  Is  to  be  dfatrlbated  as  real  estate. 
Faster^  App.  (UTO)  T4  Pa.  881, 16  Am.  Bep.  6t& 

VL  Jntfunetlm  OdofmC  ntrvfoor. 

Id  Elliot  V.  Brown  aTOl)  S  BwanSt.  4B8,  fiore,  an 
Injunction  was  granted  against  tbe  surviving 
partner,  proceeding  by  electmeot  to  obtain  pos- 
sesBkm  of  a  Arm  of  wbiofa  a  Joint  lease  had  been 
made  to  himself  and  his  deoeased  partoer. 

In  Jones'  App.  (1871)70  Pa.  lOB,  an  order  was  made 
by  tbe  orphans'  oourt  for  payment  of  tbe  debts  of 
a  deoeased  intestate  partner  In  favor  of  bis  admin- 
istrator, suefa  debts  tMlnir  all  those  of  tlie  Ann.  the 
fund  bdng  subsequently  claimed  by  the  assignee 
la  tiaaliruptoy  of  ttae  survivor;  tbe  proceeds  were 
ooosiOered  as  t>elonglng  to  the  former  and  not  to 
the  latter,  the  oourt  dlstlngulstiiDg  tbe  case  from 
Abbotts^  App.  asm  80  FB.  X84,  as  in  that  case  the 
land  was  sold  by  the  shexltt  under  exemption 
airalnstttmpartnershipk  &W. 
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assets  properly  applied.  And  he  being  the 
orlgioal  party  to  the  wrong  caDDot  8hiela.him- 
aelf  under  the  Innocent  purchase  of  Hoir  ftod 
Peterson. 

Wait,  Fraud.  Couv.  884. 

It  aimf-arine  that  the  partnenhlp  and  lodi- 
Tidual  liabilities  were  confused  and  by  the  acts 
of  the  administrator  he  ebould  suffer  the  loss. 

Diverte}/  v.  Johnton,  98  111.  549;  Pahlman  t. 
Graves,  26  III.  405;  Re  Corrinptoa,  184  111.  868. 

Galbraitb  occupied  the  position  of  a  tiuslee 
of  this  estate,  and  whatever  benefit  be  may 
faaTc  derived  from  the  pnrchate  of  any  of  the 

f)ropcrty  enured  to  the  oeoeflt  of  the  helrs  at- 
aw  or  the  two  Kemps,  subject  to  any  rights 
the  creditors  mleht  hare. 

1  Story.  Eq.  Jur.  822;  Nelton  v.  Hayner,  66 
ni.  4S7;  Horner,  Probate  Law,  114;  1  Perry. 
Tr.  197,  206;  FuUon  v.  Whitnty,  66  N.  Y.  546; 
MeOreedg  t.  Mier,  64  lU.  499. 

Ba.k«r»  J.,  delivered  the  opinion  of  the 
court : 

For  a  number  of  years  Jesse  Kemp  and 
John  J.  Kemp  carried  on  the  business  of 
raising  and  dealing  in  live  stoclf  in  partner- 
ship. The  stock,  machinery,  implements, 
and  other  personal  property  employed  in  such 
busineaa  were  partnership  property.  Tlie 
400  acres  of  land  on  which  the  business  was 
conducted  stood  In  their  joint  and  joined 
names,  and  was  presumably  purchased  for 
the  purposes  of  the  partnership  business,  and 
seems  to  have  been  used  and  regarded  by  them 
as  partnership  property.  VVhen  John  J. 
Kemp  died,  Ji-ssc  Kemp,  the  surviving  part- 
ner, became  s  trustee  In  respect  to  the  prop- 
erty and  assets  of  the  late  partnership.  In 
equity,  a  surviving  partner  is  treated  as  a 
trustee,  with  the  fiduciary  relation  of  trustee 
and  txstuis  que  trustent  existing  between  him 
and  the  representatives  of  the  deceased  part- 
ner. There  is  a  contiict  In  the  authorities 
upon  this  point,  but  in  this  state  the  law  is 
as  stated.  Nd»on  v.  Uayner,  66  III.  487 ;  17 
Am.  &Eng.  Encyclop.  Law,  pp.  1164,  1166, 
and  cases  cited  in  notea.  Jesse  Kemp,  the 
surviving  partner,  filed  in  the  county  court 
An  inventory  of  the  real  and  personal  estate 
of  the  late  partnership  under  oath,  and  in  it 
was  a  schedule  of  the  lands  here  In  question. 
Then  Jesse  Kemp  died,  and  Franklin  Oal- 
1)raitta  became  administrator  of  his  estate, 
and  assumed  and  undertook  the  administra- 
tion of  the  trust  In  respect  to  the  partnership 
property.  Among  other  things,  he  reported 
to  the  county  court  that  there  was  **  property 
in  his  hands  of  tlie  lata  firm  of  John  J.  and 
Jesse  Kemp,  of  which  partnership  said  Jesse 
Kemp  was  the  survivor, "  and  he  applied  for 
sind  obtained  an  order  for  the  sale  of  all  the 
personal  property  contained  in  the  inventory 
and  appraisement  bill,  stating  Ic  was  the 
property  "of  said  late  firm ;"  and  he  realized 
from  the  sale  thus  made  the  sum  of  $1,841. 12. 

In  the  event  of  the  death  of  both  the  part- 
ners before  the  settlement  of  the  partnership 
Affairs,  tbc  administrator  of  the  last  survivor 
stands  in  the  shoes  of  his  intestate,  and  he  is 
charged  with  the  duty  of  completing  the 
settlement  as  a  trustee,  the  relation  between 
him  and  the  legal  representatives  of  the  part- 
ner first  deoeawd  being  that  of  trustee  and 
48L.R.A. 


eettuu  que  trustmt.  DayUm  v.  Bartlett,  88 
Ohio  St.  857  ;  Thornton  v.  J%onmm,  1  Bradf. 
24;  Brooks  v.  BrooJa,  12  Helak.  13;  17  Am. 
&  Eng.  Encyclop.  Iaw,  p.  1158.  In  equity 
the  real  estate  of  a  partnership  is  regarded 
as,  and  stands  on  the  same  footing  with,  per- 
sonal property,  no  matter  In  whom  the  legal 
title  mav  be  vested.  Bopp  v.  Fm,  63  III. 
540  ;  8imv*on  v.  Leech,  86  111.  286 ;  Trow- 
bridge V.  Ctou,  117  111.  109 ;  AUdre  v.  EahU 
123  111.  498.  But  whatever  remains  of  it 
after  the  partnership  debts  shall  have  been 
discharged  la  held  to  common  hj  the  belra, 
subject  to  dower,  or  goes  to  the  devisees. 
Strong  v.  Lord,  107  111.  2S.  It  is  urged  that 
Franklin  Galbralth  adminlatratw  of  JesM 
Kemp,  took  no  Interest  in  the  lands,  only  & 
power  to  sell  them  for  the  payment  of  debts, 
and  that,  tlierefore,  no  duty  devolved  upoD 
him  to  redeem  the  lands  fnxn  the  sales  nude 
by  the  master  In  chancery,  and  that  after  tlie 
expiration  of  the  time  allowed  by  law  for 
the  redemption  of  the  lands  to  the  widows 
and  children  of  Jesse  Kemp  and  John  J. 
Kemp,  if  not  before,  he  had  the  right  to  pur- 
chase the  certificate  of  sale  or  buy  the  landa. 
This  claim  is  inconsistent  with  the  position 
he  occupied  as  trustee  in  respect  to  tlie  part- 
nership property.  Besides  this,  it  was  ex- 
pressly held  in  McOreedy  v.  Mier,  64  111.  496. 
that  an  administrator  is  not  a  stxansier  In  all 
respects  to  the  real  estate  of  his  intestate ; 
that  it  Is  under  some  circumstance  his  duty 
to  redeem  from  a  sheriff's  sale ;  and  that 
under  the  facts  of  that  case  be  became  trustee 
for  the  heirs.  This  ease  was  quite  like  the 
case  at  bar.  The  administrator  procured  an 
assignment  of  the  certificate  of  purchase  to 
be  -made  to  his  brother.  This  court  said : 
"It  is  plain  that  the  same  principle  which 
forbids  him  to  become  a  purchaser  at  a  sale 
under  order  of  court  must  fmrbid  him  to  buy 
on  his  own  account  a  certificate  of  purchase 
given  bv  the  sheriff  ox  master  on  a  sale  made 
in  tlie  lifetime  of  the  deceased." 

It  Is  urged  that  only  tl, 341.12  came  to 
the  hands  of  Franklin  Galbralth,  the  admio- 
istrsEor,  In  money  ;  that  such  sum  was  wholly 
insufficient  to  redeem  from  the  $3, 000  mort- 
gage, the  two  $500  mortgages,  and  pay  the 
claims  against  the  estate,  and  costs  and  ex- 
penses of  administratlcm.  The  160  acres  in 
sections  84  sold  for  $1,241 ;  the  other  four 
tracts  were  sold  separately,— one  for  $1,780, 
one  for  $324,  one  for  $670,  and  one  for 
$1,840;  and  in  order  to  redeem  one  tract  It 
was  not  necessary  to  redeem  all.  The  total 
sum  called  for  by  the  five  certificates  of  pur- 
chase was  $4,907.69.  Deducting  therefrom 
the  $1,841.19  in  money  would  leave  only 
$3,666.57,  plus  interest  to  time  of  redemp- 
tion, to  be  arranged  for  In  order  to  redeem 
all  the  land  from  the  mortgage  sales.  The 
lands  were  worth  from  $12,000  to  $14,000.  a 
value  more  than  three  times,  and  almost  four 
times,  the  amonnt  of  the  required  sum.  It 
is  almost  certain  that  Galbralth.  witii  the 
business  and  financial  ability  that  this  record 
indicates  that  he  possessed,  cuuld  readily 
have  arranged  through  the  unsecured  credit- 
ors or  otherwise  to  save  the  whole  or  some 
portion  of  the  400  acres  of  land  to  the  two 
widows  and  tiieir  children,  if  he  had  felt  so 
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Inclined.  Ab  tor  the  widows  and  children, 
they  bad  no  money  or  means  or  bust  ness  capa- 
citT.  Even  If  it  should  be  said  that  the  rec- 
ord does  not  justify  these  surmises  and  con- 
clusions, yet  that  would  make  no  difference 
Id  the  declslM  of  this  case.  A  trustee  is 
not  allowed  to  put  himself  Id  a  position  in 
which  to  be  honest  must  be  a  strain  on  him. 
StaaU  T.  Bergen,  17  N.  J.  Eq.  5-54 ;  Tyler 
Banbom,  128  111.  186,  4  L.  R.  A.  218.  The 
very  next  day  after  tbe  rl^ht  of  the  widows 
and  bein  to  redeem  from  the  sales  un  'cr  ihe 
$3,000  mortgage  had  expired,  tliu  t'tistce 
purchased  the  four  certificates  of  purchase 
nom  Molr,  and  immediately  upon  the  ex- 
piration of  tbe  statutory  fifteen  months  he 
received  a  deed  from  tbe  master  in  chancery, 
and  at  once  took  possession  of  the  240  acres 
of  land.  In  the  county  court  he  waived  pro- 
cess,  and  entered  bis  appearance,  and  raised 
no  objections,  and  allowed  judgments  to  be 
enteratl  on  the  Hoir  and  Peterson  claims. 
Then  Molr  and  Peterson  redeemed  tbe  160 
acres  in  section  84  from  Prtcitla  Trimmer, 
and,  there  being  no  bid  over  and  above  tlie 
redemption  money,  they  forthwith  received 
the  deed  from  the  sheriff.  That  deed  bears 
date  December  6,  1885 ;  and  nine  days  there- 
after, on  December  14,  1885,  tbey  conveyed 
to  Galbraith, ,  the  trustee,  be  paying  the 
amount  of  the  redemption  money,  and  the 
amounts  of  their  respective  ctafms  against 
tbe  Kemps.  As  matter  of  course,  this  whole 
tbiDK  WAS  prearranged.  It  cannot,  in  rea- 
son, oe  deemed  otherwise.  We  forbear  to 
enter  Into  any  discussion  of  the  evidence 
tending  to  prove  that  Qalbraitb  and  others 
took  steps  to  prevent  any  competition  at  the 
sale  made  bv  the  sberift,  and  other  like  mat- 
ters. Gslhraith,  tbo  trustee,  got  the  whole 
of  the  lands  at  just  half  of  their  then  actual 
value.  It  is  unnecessary  to  consider  much, 
if  any,  of  the  oral  testimony  that  wan  taken 
at  tbe  hearing  other  than  that  In  regard  to 
values.  The  quiet  records  of  the  county  and 
eircnlt  oonits.  and  those  that  rest  In  the  re- 
cordn's  ofHce,  though  they  sre  dumb,  yet 
they  speak :  and  they  establish  the  cases  of 
tbe  complainants  in  the  two  cross-bills. 

It  is  urged  in  behalf  of  the  cross-errors  as- 
signed that  there  is  no  evidence  In  tbe  record 
npon  which  tbe  heirs  of  John  J.  Kemp  can 
be  bound,  ibuwlng  a  partnership  interest  In 


tbe  lands ;  thst  Galbraith,  at  least  so  far  as 
relates  to  the  160  acres  in  section  84,  "was 
In  no  way  connected  with  the  widow  and 
heirs  of  John  J.  Kemp  or  with  his  estate,* 
and  that,  therefore,  tbe  circuit  court  erred 
in  directing  an  account  to  be  taken  of  any 
sum  or  sums  of  money  tliat  Galbraith  may 
properly  have  laid  out  or  expended  for  or  on 
account  of  the  respective  undivided  halves 
of  said  lands.  We  think  tliat  the  evidence 
fiufUclently  establishes  that -the  400  acres  of 
land  were  partoerahtp  Wnds.  And  we  do  not 
see  upon  what  tfaeorr  the  equities  of  the 
widow  and  children  of  John  J.  Kemp  can  be 
worked  out  in  respect  to  the  whole  of  tbe 
400  acres,  as  against  the  title  of  appellants, 
other  than  the  theory  that  FraDklin  Gal- 
braith, as  administrator  of  Jesse  Kemp,  the 
surviving  partner  of  John  J.  Kemp,  stood 
In  a  fiduciarv  relattonslilp  to  tbe  wiilow  and 
heirs  of  said  John  J.  Kemp  in  respect  to 
such  land.  How,  otherwise,  can  they  have 
any  relief  whatever  in  respect  to  the  240 
acres?  Counsel,  in  their  brief,  say:  "So 
far,  then,  as  any  partnership  property  or  lia- 
bilities were  concerned,  Galbraith  repre- 
sented the  interests  of  both  partners ;  hence 
occupied  the  same  relative  position  to  the 
one  set  of  heirs  as  he  did  to  tbe  other.  By 
bis  obligation  as  administrator  of  the  estate 
of  the  survivor,  he  was  bound  to  serve  fur 
the  interests  of  all. "  And  tbey  make  use  of 
numerous  other  like  sr^uments  and  expres- 
sions. It  Is  not  admlsflible  th»t  one  should 
blow  both  hot  and  cold  with  reference  to  the 
same  transactions.  AUegan*  eontraria  rum  est 
audienduM.  Where  parties  seek  in  a  court  of 
equity  to  devest  others  of  the  legal  title  to 
land,  the  court  mav  Impose  equitable  terms 
on  which  relief  wftl  be  granted;  and  If  it 
appears  that  the  parties  devested  have  ad- 
vanced money  for  the  parchase  and  improve- 
ment of  the  property,  the  court,  In  Its  decree 
finding  it  to  belong  to  the  parties  making 
claim  to  tbe  land,  may  properly  require  the 
money  so  adranced  to  be  refunded,  with 
legal  interest  ^.  Patn'ek't  Oitholio  Chnrch 
({f  Sterlinff  Y.  Daly,  116  III.  76.  The  decree 
of  the  circuit  court  in  that  behalf  and  in  re- 
gard to  all  other  matters,  does  justice  and 
equity  between  tbe  parties. 
7^  deeru  it  in  cMQiimgt  t^^rmed. 
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StonewaU  J.  D£  FRANCE,  Fiff.  in  JBrr. 
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1.  TosttaektlMerAdibUltyorawitDeM 

vbo  has  tesUOed  tbat  be  rave  at  a  ceitaln  date  a 
note  to  a  penoo  wboeewtiereabouts  on  that  dar 
la  tn question,  and  paid  tbe  note  on  a  certain  day 

Hots.— As  to  the  claim  of  deottats  to  be  pbyal- 
stana  or  medloal  pnoUtioneis  tbe  above  case  and 
that  of  State  v.  Fisher  (Mo.)  S  L.  B.  A.  7»,  wblch 
tke  court  oiies  Jd  tbe  preeontesse,  are  piobi^  tbe 
(nir  diicotauthoiitiflak 
»  Ll  &  A. 


several  muDtha  after,  testimony  li  admissible  tfaat 
on  tbe  later  date  suob  person  was  at  another  dis- 
tant place. 

8>  An  obtJectloD  enaaot  ba  Orat  made  on 
appeal  to  the  foot  that  the  name  of  a  witneos 
was  not  indorsed  upon  an  information. 

3.  A  dentiet  doea  not  "practice  medi- 
cine or  eiirjfery"  within  the  mi  anlDir  of  a 
statute  problbltlng  tbe  disclosure  of  information 
acquired  Id  suoh  practice  suosto  ezolude  testi- 
mony of  false  teeth  furnished  by  bim  to  a  peraoo 
whose  tdeattty  Is  In  question, 

4.  ZnatrostUnu  that  the  intcreat  of  wit- 
aeaws  ftor  an  aeeoead  penon  growing  oat 
of  their  relationship  wltb  Um  or  otherwise  may 
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becoDBldered  1o  jmeiog  npon  the  teotlmonr,  li 
Dot  erroneous  wbere  the  questloD  of  tbe  aredlbU- 
Ity  of  tbe  wltnenes  In  general  wu  tatelf  pre- 
aented  to  the  Jury, 

(April 

ERROR  to  the  drcuU  Conrt  of  Kilamuoo 
County  to  review  a  Judgment  coDTlcting 
defendant  of  forgery.  Apntud. 
Tbe  facts  are  stated  Id  tbe  opinton. 
Me$6r$.  E.  M.  Irish  and  A.  J.  Sawrer, 
with  Mmn.  Edwin  F.  Conoly  and  Orl» 
B.  Taylor,  for  appeHant: 

The  court  erred  in  admittine' the  testlmoay 
as  to  offenses  charged  to  have  oeen  committed 
by  reaponde  it  at  other  places  subiequeDt  to 
the  time  o(  the  offense  charged  In  the  infor- 
mation, and  In  do  manner  connected  there- 
with. 

In  cases  where  it  is  necessai7  to  show  a  par- 
ticular intent,  previous  acts  of  the  same  kind 
connected  with  the  specific  charge  have  been 
permitted  to  be  shown.  But  subsequent  and 
entirely  disconnected  offenses  have  never  been 
permittfd  to  be  shown.  ^ 

Peopie  V.  Jennen,  6  Hich.  806;  Liffhtfoot  v. 
People.  16  Mich.  007:  PeepU  r.  Bekweitur,  S8 
Mich.  810. 

Whatever  may  be  wid  upon  the  propriety 
of  cross  examlnatioi;  npon  oollateru  and  im- 
material matters,  under  the  law  of  this  state 
no  impeaching  testimony  Is  adn^iaible  as  to 

these  matttrs. 

McDonald  v.  McDonald,  67  Mich.  ISS;  Dunn 
V.  Dunn,  11  Mich.  284;  Fiaher  v.  Hood,  14 
Ulch.  189;  Leavitt  v.  Btantdl,  44  Hich.  424; 
BamiUon  v.  Pe<rpU,  46  Mich.  167;  PeopU  v. 
HiUhoute,  80  Mich.  685;  P&^le  v.  DeiU,  86 
Mich.  419;  DriteoU  v.  People.  47  Mich.  418; 
Dolman  v.  Eoning^  M  Mich.  820;  PeopU  v. 
Wolcott.  61  Hich.  013;  PiopU  t.  WhiUon,  48 
Mich  419. 

Tbe  Dames  of  all  witnesses  known  to  tbe 
prosecutiDg  attorney  must  be  indorsed  on  the 
Informallon  at  the  lime  of  filing  the  same. 

How.  Anno.  Stat.^  0S49;  P^pU  v.  Price,  74 
Mich.  S7;  Pwple  v.  HaU,  48  Mich.  487. 42  Am. 
Rep.  477;  Bill  v.  Peo^e,  26  Mich.  496. 

The  names  of  all  witeesses  unknown  to  tbe 

{)rosecutinir  attorney  at  tbe  time  of  flllng  tbe 
nformation  must  m  indorsed  on  tbe  informa- 
tion aa  soon  as  known. 

itepjf  v.  Qiiiek,  58  Hich.  821;  Peoj^  v. 
BaU,  wpra;  People  v.  Moran,  48  Mich.  6^. 

The  testimony  of  Dr.  Land  was  inadmissible 
against  tbe  objection  of  respondent. 

How.  Anno.  Stat  §7616;  Campaut.  North, 
89  Mich.  608.  88  Am.  Rep.  488;  Brigga  v. 
BrigffB,  20  Hich.  41;  Sbim  t.  Beougate,  48 
Hidh.  895. 

Measn.  Alfred  13.  Froat  and  F.  E.  Knap- 

pen,  for  the  People; 

No  error  would. have  been  committed  if  the 
people  had  been  permitted  to  have  taken  an 
answer  to  tbe  question,  "Toa  have  heard  him 
accused  of  uttering  forged  papers  at  Minne- 
apolis;" 

Abbott,  Trial  Brief,  Y  478;  1  Best,  Br.  861; 
Eeg.  V.  Wood,  0  Jur.  m;  Com.  v.  Saeket,  23 
Pick.  394;  People  v.  Mill$.  94  Micb.  688; 
Montgomery  v.  Crottkwait,  12  L.  R.  A.  145,  90 
Ala.  663;  Annie  Y.  People,  18  Mich.  511;  Peo- 
ple V.  Coffmatif  60  Mich.  1;  Bex  t.  Miaftn,  6 

S8L.R.A. 


Car.  &  P.  663;  State  v.  Orote,  107  Ho.  34% 
People  Y.  Ah  Lee  Doon,  97  Cal.  171;  iWpfe  v. 
Hite,  8  Utah.  461;  QsAurn  v.  State,  87  Ga.  178; 
Holmee  v.  StaU,  88  AJa.  26;  State  v.  W«at.  43 
La.  Ann.  1006;  BandtOl  t.  Slate.  182  Ind. 
6S9. 

Tbe  people  wen  entitled  on  cross  ezamin*- 
tioD  to  go  Into  flie  entire  trsosaetioo  for  tbe 

?)urpoBe  of  showlDg  that  tbe  Peabody  note 
rom  its  Inception  was  a  ilclltloiis  psper,  made 
for  tbe  purpose  of  proving  an  aUbi  m  the  1b> 
terest  of  DeFrance; 
PeopU  T.  Oibton,  68  Mich.  860. 
The  law  of  privily  cannot  extend  to  physi- 
cian and  surgeon  at  common  law,  and  as  tbe 
statutee  of  this  state  do  not  extend  tbe  privi- 
lege to  dentists,  there  is  no  possible  basis  in 
law  for  contention  that  the  temmonj  of  Lend 
was  privileged. 

StaU  T.  Fisher,  83  L  B,  A.  7M.  lU  Ho^ 
841 

Mont^mery,  J.,  delivered  fbe  oplntoa 

of  tbe  court : 

The  respondent  was  charged,  la  the  circuit 
court  for  the  county  of  Kalamazoo,  with  hav- 
ing, on  28d  day  of  November,  1891,  uttered 
a  ^rged  draft,  puroorting  to  have  been  drawn 
bv  tbe  Pontlac  National  Bank,  of  Ptrntlac, 
Mich. ,  on  the  Herohants'  National  Bank: 
New  York,  for  tbe  siun  of  $1:^600,  and  npon 
wbicb  he  is  claimed  to  have  received  from 
tbe  First  National  Bank  of  Kalamazoo  an  ad- 
vancement of  $6,000.  Tbe  testimony  on  be- 
half of  the  people  teoded  to  show  that  the  re- 
spondent came  to  Kalamasoo  on  the  10th  of 
November,  and  registered  at  tbe  Burdi(^ 
House  under  tbe  name  of  Louis  Forrest ;  that 
he  gave  out  that  be  was  an  agent  of  tbe  Stand- 
ard Oil  Company,  and  desired  to  purchase 
some  land  In  the  vicinity  of  the  city  for  that 
company ;  that  he  visited  tbe  bank  Id  ques- 
tion on  two  or  there  occasions,  and  was  in- 
troduced to  the  president  by  one  Hammond, 
with  whom  he  had  become  acquainted  in  his 
efforts  to  find  land  suitable  for  his  alleged 
purposes.  On  Monday  morning,  the  38d,  he 
presented  the  draft  ia  question,  and  received 
15,000  in  currency,  and  waa  credited  on  the 
books  of  tbe  bank  with  the  balance.  He 
Immediately  left  the  city,  and  was  not  dis* 
covered  to  ute  bank  officuils  until  October  8, 
1898,  when  he  was  arrested  In  Detroit,  where 
he  bad  been  living  since  tbe  time  of  the  al- 
leged offense.  Tbe  defense  consisted  of  a  de- 
ntal of  the  identity  of  respondent  with  the 
man  Forrest,  who  committed  tbe  offense,  and 
tbe  chief  question  of  fact  was  that  of  the 
Identity  of  the  respondent.  Tbe  defendant 
offered  testimony  tending  to  show  that  dar- 
ing tbe  time  the  man  known  as  Forrest  was 
in  Kalamazoo,  he,  the  respondent,  was  in  the 
city  of  Detroit  constantly.  -  Among  other 
witnesses  called  for  the  purpose  of  proving 
this  fact  respondent  called  as  witnesses  Thad- 
eas  Oalvin,  John  Galvin,  and  James  Galvin, 
who  testified  that  on  the  31st  of  November, 
1891.  they  entered  Into  s  contract  with  re- 
spondent, which  contract  was  produced  and 
Introduced  In  evidence,  and  purported  to 
have  been  executed  on  that  date,  and  to  have 
been  slcned  by  the  Qalvins  and  by  defend- 
ant  I&spondent  also  called  u  a  wltnees 
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Williun  Peabody,  who  testified  that  on  the 
23d  of  NoTOmber,  1891.  he  borrowed  $800  in 
money  of  respondent,  and  executed  his  prom- 
latt»y  DOte  for  the  amount ;  that  the  note  was 
afterwards  paid,  on  the  11th  of  April,  1892, 
to  Mr.  De  Fraooe  personally,  at  the  house  of 
the  wiUieas,  and  that  De  Prance  receipted  for 
tt  on  the  back.  This  note  purported  to  have 
been  signed  by  Peabody.  and  was  indorsed 
on  the  back:  "Paid,  April  11,  '99.  S.  J. 
De  France.*  It  appeared  by  the  testimony 
of  the  people  that  at  the  time  ttie  man  known 
as  Foirest  appearad  at  Kalamazoo  his  teeth 
presented  a  duferait  appearance  than  those  of 
the  respondent  subsequently  presented  ;  that 
the  two  front  InclaoiB  were  separated  dis- 
tinctly, and  that  now  this  peculiarity  does 
not  appear.  The  people  called  as  a  witness 
Charles  H.  Land,  a  dentist,  who  testified  that 
between  the  80th  of  Norember  and  the  4th  of 
December,  1691.  he  inserted  tiiree  false  teeth 
In  tbe  place  of  the  two  Incisors  for  the  re- 
spondent. The  prosecution  called  as  a  wit- 
Deaa  one  Cktrnelius  W.  Britt.  an  attorney, 
who  testified  that  he  prepared  the  contract 
purporting  to  have  been  executed  by  De 
Fiance  and  the  Galrins  on  the  21st  of  No- 
vembn',  1601,  after  respondent's  arrest  and 
ImpriscMmient,  and  by  tbe  respondent's  dl- 
lectlmi.  Tbey  also  called  two  witnesses 
whose  testimony,  tended  to  show  that  the  In- 
dorsement purporting  to  have  been  made  on 
the  back  of  the  note  of  William  Peabodr  on 
April  11,  1893.  and  purporting  to  have  Been 
signed  by  De  France,  eould  not  have  been 
miide  at  Uut  tima,  as  he,  De  France,  was  at 
that  date,  and  for  some  days  prior.  In  8t. 
Paul,  Minn.  This  statement  oi  facta  is  suf- 
ficient to  show  the  relevancy  of  the  questions 
raised  In  the  brief  of  counsel  which  we  deem 
it  necessary  to  discuss. 

Respondent's  counsel  contend  that  error 
was  committed  In  getting  before  the  jury  the 
claim  that  respondent  had  been  sruilty  of 
•imilar  offenses  to  those  charged,  and  occur- 
ring at  a  later  date.  The  prosecutioa  called 
a»  a  witness  P.  W.  Anderson,  of  St.  Paul, 
Minn.,  who  testified  that  he  was  president  of 
the  St.  Paul  National  Bank,  and  first  met 
the  respondent  at  St.  Paul  on  April  11,  1802. 
Be  was  then  asked  under  what  circumstances 
be  met  the  respondent  at  that  time,  and  coun- 
«e1  for  tbe  respondent  objected,  on  the  ground 
that  it  related  to  a  separate  and  distinct  of- 
fense. The  Jury  was  excluded  during  tbe 
discussion,  and  the  court  ruled  the  testimony 
inadmissible.  The  court  did  not  depart  from 
this  rullog  during  tbe  .trial,  but  it  is  claimed 
that  counsel,  by  putting  questions  to  wlt- 
Dcsses,  sought  to  convey  the  tmpressicm  to 
the  jury  that  the  respondent  had  been  guilty 
of  offenses  at  other  times  and  places.  This 
eubject  will  be  referred  to  later  on.  The 
prosecution.  In  rebuttal,  called  as  a  witness 
William  B.  Oee^who  testified  that  on  the 
nth  of  April,  18^,  tbe  respondent  was  in 
St.  I^nl,  and  was  seen  by  the  witness  in  the 
St.  Paul  National  Bank.  This  testimony  was 
cmroborated  by  F.  W.  Anderson,  tbe  presi- 
dent of  tbe  bank,  and  on  the  cross-examina- 
tion of  these  witnesses  facts  were  elicited 
which  tended  to  show  that  he  was  guilty  of 
sMne  transsction  which  occMloned  sn  attonpt 
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on  the  part  of  the  bank  officials  to  procure 
his  arrest.  It  is  strenuously  insisted  that 
this  line  of  testimony  was  incompetent. 
Counsel  invoke  the  rule  that  it  is  not  com* 
potent  to  impeach  a  witness  by  contradicting 
him  upon  immaterial  points,  and  it  is  said 
that  the  fact  of  the  Peabody  note  having  been 
Indorsed  as  paid  on  the  11th  of  April  was  an 
immaterial  or  collateral  fact,  and  that  It  was 
incompetent  to  dispute  the  testimony  of  the 
witness  upon  this  point.  The  court  received 
the  testimony  as  bearing  upon  the  credibility 
of  the  testimony  of  the  witness  Peabody,  and 
In  Uils  we  think  no  error  was  committed. 
Counsel  contend  that  tlie  falsity  of  tbe  in- 
dorsement could  not  affect  the  authenticity 
of  the  note  Itself,  and  say,  "  Suppose  the  date 
of  tbe  indorsement  were  false  for  some  rea- 
son, would  tbe  contents  of  the  note  b«  falsa 
for  that  reason  also?"  The  witness  Peabody, 
as  before  stated,  produced  this  note  for  the 
purpose  of  corroborating  his  own  testimony 
and,  his  testimony  u  a  whole  was  that  he 
borrowed,  on  the  28d  of  November,  1891, 
$300  of  respondent;  that  he  gave  this  nute; 
that  the  note  was  paid  on  the  llth  of  April, 
1892,  to  Hr.  De  France  personally,  at  his 
house  in  Detroit,  and  that  De  France  re- 
ceipted it  on  the  back.  This  note  was  sup- 
posed to  represent  the  transaoMon  between  the 
parties,  the  whole  transaction,  and  nothing 
else.  The  witness  told  a  connected  story 
supported  by  one  document,  which  was  either 
true  or  false,  and  we  cannot  understand  how 
it  can  be  said  that  testimony  showing  that 
this  instrument,  which  ms  produced  ror  Uie 
purpcne  of  corroborating  his  testimony,  was 
false  in  one  particular,  might  not  be  and 
ought  not  to  be  weighed  by  the  jury  in  de- 
terminiug  the  question  of  whether  the  whole 
instrument  was  prepared  for  the  especial  oc- 
casion, and  for  the  purpose  of  corroborating 
his  testimony.  Not  only  was  the  testimony 
competent  upon  tbls  question,  but  to  our  mind 
it  was  persuasive  evidence  for  this  purpose, 
nnd  it  18  not  surprising  that  it  should  have 
bad  the  effect  of  discrediting  the  witness 
with  the  Jury.  The  court  distinctly  limited 
tbe  application  of  this  testimony  by  instruct- 
ing the  jury  as  follows:  "Whether  or  not 
the  respondent  was  in  St  Paul  on  April  11, 
1693.  has  no  tendency  to  prove  that  he  was 
in  Kalamasoo  in  November,  from  the  llth 
to  the  SUd,  1891.  You  ma^,  however,  con- 
sider this  testimony  as  bearing  upon  tbe  cre- 
dence to  be  given  to  the  testimony  of  the  wit- 
ness Peabody  as  to  the  wherenbouts  of  the 
respondent,  November  28,  1691."  This  in- 
struction was  entirely  proper.  If  the  witness 
Peabody  had  produced  a  forgery  for  the  pur- 
pose of  supporting  his  testimony,  and  tbe 
prosecution  was  able  to  show  that  the  instru- 
ment which  he  produced  for  that  purpose  was 
in  part  a  forgery,  it  would  be  most  extraor- 
dinary to  hold  that  this  fact  might  not  be 
taken  into  account  in  determining  tbe  weight 
to  be  given  to  his  testimony  upon  all  points 
in  tbe  case. 

Numerous  objections  were  taken  to  the  eoa- 
duct  of  counsel  with  reference  to  the  witness 
Britt.  First  it  is  said  that  his  name  was  not 
indorsed  upon  the  Information,  but.  as  this 
point  was  not  nude  below,  it  cannot  be  oon- 
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■Idered  here.  If  the  objection  had  been  there 
made  it  would  have  been  IncumbeDt  upon  the 
prosecutioD  to  bftve  shown  asufflcieut  reason 
for  the  fallun  to  fndorae  his  name  upon  the 
infbrmatioD,  and  suflScient  grounds  for  leave 
to  place  it  upon  the  information  after  the 
trial  liad  commenced.  But,  no  such  objection 
being  mnde,  no  opportunitj  was  sflorued  the 

firosecutlon  to  make  this  showing,  and  there 
B  DO  question  before  us  for  review,  relating 
to  it.  The  other  questions  raised  bear  Tatber 
upon  the  fatrneas  of  the  testimony  of  the  wit- 
ness Brilt  than  upon  tlie  question  of  the  ad- 
missibllitj  of  his  testimony.  Counsel  seek 
to  show  by  references  to  testimony  that  Britt 
was  a  willing  wltn^s,  and  that  counsel  for 
the  people  were  at  pains  to  present  him  to  the 
Jury  as  an  uowilliDg  witness,  and  that  this 
conduct  was  prejudicial,  and  was  Intended  to 
be.  the  best  tlie  record  presents  a  question 
of  fact  as  to  whether  the  witneM  wasa  wiUlnK 
or  unwilling  witness,  and  there  is  no  legal 
quesrioD  Inrolred  in  relation  to  the  subject, 
so  ftir  as  we  can  discover. 

Counsel  contend  that  tliR  testimony  of  the 
witness  Land  was  a  privileged  communica- 
tion, under  Uie  provisions  of  section  7016, 
How.  Stat.,  which  provides  that  "no  person 
duly  authorized  to  practice  medicine  or  sur- 

f ery,  shall  be  allowed  to  dlscloee  any  In- 
ormation  which  he  may  have  acquired  in 
attending  any  patient  in  his  professional 
character,  and  which  information  was  nec- 
essary to  enable  him  to  prescribe  for  such 
patient  as  a  physician,  or  to  do  any  act  for 
him  as  a  aurgeoa."  The  <]ue8tton  presented 
Is  whether  tlilB  language  includes  a  dentist. 
At  the  common  law,  information  gained  by: 
a  physician  or  surgeon  while  in  attendance 
upon  his  patient  was  not  privileged.  The 
purpose  of  this  statute  was  to  throw  around 
Buob  disclosures  as  the  patient  is  bound  to 
make  for  the  information  of  his  attending 
pliysician  the  cloak  of  secrecy,  and  the  prime 
object  of  the  act  was  to  invite  confidence  in 
respect  to  ailments  of  a  secret  nature,  and  the 
spirit  of  the  act  would  not  Include  a  case 
where  the  infirmity  was  apparent  to  every  one 
on  inspection.  In  practice,  however,  the 
statute  has  not  been  so  limited  in  construc- 
tion, for  the  reason  that  the  words  of  the  act 
are  broad  enough  to  include  any  information 
necessary  to  enable  the  physician  to  prescribe 
or  tlio  surgeon  to  act.  Nevertheless,  the  pur- 
pose of  the  act  is  to  be  considered  in  de- 
tennining  whether  the  dentist  was  intended 
to  be  includfd  within  Its  terms.  Certainly 
the  tf^nns  "  ileutist"  and  "surgeon"  are  not  in- 
terchangenble,  and  if  a  dentist  is  to  be  held 
to  be  a  surgeon,  within  Uie  meaning  of  this 
act.  It  must  be  because  his  business  as  a 
deutist  Is  a  branch  of  surgery.  It  is  apparent 
that  the  act  related  to  general  practitioners, 
and  to  those  whose  business  as  a  whole  comes 
within  the  deSnition  of  "  physician"  or 
*  suff^on. "  A  dentist  is  one  whose  profession 
It  is  to  clean  and  extract  teeth,  repair  them 
when  diseased,  aud  replace  them,  when  nec- 
essary, by  artlQcial  ones.  The  only  case 
which  we  have  found  wliich  bears  directly 
□pon  this  question  is  that  of  State  v.  Fishier, 
119  Mo.  844,  33  L.  R.  A.  790,  in  which  a 
majority  of  the  snpreme  court  of  Hissouri . 

a8L.a  A. 


held  that  a  dentist  is  uot  to  be  considered  a 
surgeon.  We  think  there  was  no  error  in 
admitting  the  testimony  of  this  witness ;  that 
he  la  not  within  tlie  tennt  or  the  spirit  itf  tbfr 
act. 

Many  of  the  errors  assigned  relate  to  the 
alleged  misconduct  of  the  counsel  for  the 
prosecution.  We  have  given  to  the  briefs  of 
counsel  and  to  the'recnrd  very  careful  ex- 
amination upon  this  branch  of  the  case.  It 
iscontended  that  the  counsel  committed  error 
in  propounding  questions  to  witaesses  which 
he  knew  to  be  incompetent,  and  which  im- 
plied facts  which  were  not  admissible,  and 
the  Intimation  of  the  existence  of  which  wss 
damaging  to  the  respondent.  It  Is  true  that 
counsel  put  numerous  questions  to  witnesses 
which  were  excluded,  but  we  are  by  no  means 
convinced  of  the  bad  faith  of  counsel  In  this 
particular,  and.  on  the  contrary,  ctniider 
that  the  counsel  for  the  prosecution  were 
acting  In  the  utmost  good  faith.  The  trial 
extended  over  two  weeks,  as  is  stated.  The 
respondent  was  ably  defended.  The  counsel 
for  the  prosecution  would  have  been  derelict 
in  their  duty  had  they  not  sought  to  put  be- 
fore the  Jury  all  the  facta  whidi.  In  theii 
judgment,  were  admlaatble  as  bearing  upon 
the  question  of  tho  respondent's  guilt  or 
Innocence.  That  they  were  mistaken  in  some 
of  the  positions  taken,  and  that  the  court 
below  ruled  against  them  upon  their  offers  of 
certain  testimony,  by  no  means  implies  that 
they  were  guilty  of  any  bad  faith.  In  the 
concluding  argument  of  counsel  for  the  pros- 
ecution, this  occurred:  "Now,  I  asked  to 
put  ,/u(^  Mills  on  tbestand.  (Objectedto.) 
He  is  not  here,  but  I  want  to  ask  you  if  yoa 
believe  from  the  testimony  that  you  have  got 
in  this  case  so  far  "  Counsel  was  here  In- 
terrupted with  an  exception.  The  reference 
to  Judge  Hills  should  not  have  been  made, 
but  the  circuit  judge,  v«7  properly,  In 
charging  the  Jury,  said :  "Ilie  tesum<»y  of 
Judge  Hills  was  excluded  by  the  court. 
Counsel  for  the  people  have  no  right  to 
suggest  to  you  what  Mills  would  have  sworn 
to  had  he  been  placed  upon  the  stand.  I  do 
not  remember,  gentlemen,  that  there  has  been 
any  suggestion  made  as  to  what  Hills  would 
have  sworn  to  If  placed  upon  the  stand,  bnt 
I  give  ^ou  this  instruction  out  of  abundance 
of  caution.  If  any  such  suggestion  was  made, 
you  should  disregard  it  altogether.  Judge 
Mills  was  not  placed  upon  the  stand.  You 
are  to  decide  this  case  according  to  the  testi- 
mony which  has  been  given,  and  nothing 
else."  It  is  Impossible  to  conceive  that,  after 
this  very  clear  instruction,  the  jury  could 
have  been  prejudiced  by  the  remarks  of 
counsel.  Asa  matter  of  fact,  the  record  does 
not  show  that  he  did  state  any  fact  that  he 
could  have  proven  by  Judge  Mills,  or  what 
the  testimony  of  Mills  would  have  been 

if  he  could  have  been  called.  This  was 
emphasized  by  the  charge  of  the  court,  and 
it  would  be  a  reflection  upon  the  intelligence 
of  the  jury  to  assume  that  after  this  very 
clear  instruction  they  could  have  been  in- 
fluenced by  this  mistake  of  counsel  in  any 
way  whatever. 

Complaint  is  made  of  the  Instruction  of  the 
court  to  the  effect  that  "  In  pairing  upon  the 
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testimonj  of  the  wltnenes  fcpT  the  respondent 
the  jury  had  the  right  to  take  into  con- 
■ideratioD  any  Interest  which  such  witness 
might  feel  in  the  result  of  the  suit,  growing 
onrof  tiielr  Telationship  with  respondent  or 
otherwise,  and  give  to  the  testimony  of  such 
wiUiess  or  witnesses  such  weight  as  it  was 
deemed  enUtled  to  under  all  the  ciTcnm- 
■taoces  proved  on  the  trial,  and  that  In  oon- 
atdering  the  testimony  glren  by  the  re- 
spondent In  his  own  behalf  they  might 
consider  whether  or  not  such  teetimonjr  was 
affected  in  any  manner  by  his  interest  id  the 
multof  the  prosecution."  We  do  not  under- 
stand  that  coonsel  contend  that  these  in- 
atructi<»is  were  not  proper  enough  in  them- 
■elTea,  but  it  Is  said :  **  A  general  charge  that 
the  jniy  should  consider  the  interest  of  all 
witnesses  would  not  have  been  objectionable ; 
but  when  nothing  is  said  about  the  people's 
witnesses,  and  attention  is  directed  to  the  re- 
spondent and  his  witnesses,  and  the  Jury  is 
told  that  their  interest  is  an  iioportaot  con- 
sideration, Uie  rights  of  the  accused  are  not 
properly  protected. "  Bat  upon  turning  to  the 
record  we  find  that  the  respondent's  counsel 
asked  and  the  court  gave  numerous  instruc- 
tions relating  to  the  question  of  the  weight 
to  be  attached  to  the  testimony  of  various 
witnesses  for  the  prosecution,  Bespondent's 
tbirtleth  request,  as  follows,  was  given  by 
CIm  court:  ^In  considering  the  qaeatioQ  of 
Identification,  you  may  consider  the  fact  that 
the  witness  Wagner  swore  to  a  complaint  for 
the  arrest  ol  the  respondent  before  he  bad  seen 
him,  and  also  upon  bis  visit  to  Detroit  the 
respondent  was  brought  into  his  presence 
alone,  in  such  a  manner  that  there  could  be 
DO  doubt  as  to  the  person  charged  with  the 
crime,'etc.  Andagaln:  "  If  the  jnry  believe 
from  the  evidence  uiat  the  witness  Hammond 
did  in  fact  indorse  the  draft  In  controversy 
In  this  case,  you  may  consider  this  fact  as 
besring  upon  the  likelihood  of  his  Identify- 


ing  an  innocent  party  instead  of  the  guilty 
party."  And  again  :  "If  you  find  that  the 
witness  Britt  conspired  to  put  up  false  testl- 
mony  in  tbe  case,  this  would  be  a  crime  un- 
der the  taws  of  the  state.  Tou  ma;  consider 
any  temptations  which  are  apparent  from  his 
testimony  and  tbe  motives  by  which  he  is 
actuated."  Andagain:  "If  youbellevethat 
the  witness  Britt  willfully  falsified  in  any 
single  particular,  you  are  at  liberty  to  disre- 
gard histestimony  altogether."  And  finally, 
on  his  own  motion,  tlie  court  charged  tne 
jury  as  follows:  "Tou  arc  the  sole  and  ex- 
clusive Judges  of  thecredlbill^of  eachaod 
every  witness  wfao  hss  tratified  In  this  case. 
As  to  some  oS  the  witnesses,  you  have  been 
told  that  you  should  receive  tfietr  testimony 
with  great  cantinn.  As-to  others,  you  havo 
been  inBtrncted  tbat  you  may  consider  any 
interest  which  they  may  have  In  the  result 
of  this  case,  and  these  instructions  you  should 
heed.  But  it  Is  equally  true  that  you  are  to 
give  to  tbe  testimony  of  each  and  every  wit- 
ness who  has  been  sworn  upon  his  trial  just 
so  much  or  so  little  credit  as  you  find  ft  is 
entitled  to.  You  are  the  sole  judges  of  the 
credibility  of  tbe  witnesses,  as  well  as  of  the 
weight  01  tbe  evidence  in  the  case."  It  la 
apparent  that  the  circuit  judge  fairly  pre- 
sented the  question  of  the  credibility  of  the. 
witnesses  to  the  jury,  and  that  he  gave  all 
proper  requests  of  respondent's  counsel,  and 
tbe  jury  could  not  have  failed  to  understand 
that  the  question  of  the  credibility  of  the 
witnesses  was  solely  for  them.  The  charee 
of  the  court,  as  a  whole,  was  fair,  and  covered 
all  the  questions  presented  by  the  record. 
'Tbe  respondent  bad  a  fair  trial.  We  think 
bis  rights  were  fully  protected,  and  tbat  th» 
eonvMUm  should  b«  affirmed. 

Onuit.  J.t  did  not  sit;  the  other  Justices 
coDcurred. 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


Lewis  F.  CURTIS 
e. 

Frederick  H.  BRADLEY. 

(........OODO  .) 

!•  An  appeal  does  not  lie  in  Omneotlcut 
on  tbe  ground  tbat  tbe  erideaoe  does  nctsup. 
port  tbe  faots  found  br  tbe  court  below  but  does 
nipport  a  state  of  bioC  wbloh  the  oourt  found 
notinoTed. 

S.  A.  written  «tat— at  of  rderaat 
flwts  is  artwlaallile  in  evidenoe  on  testimonj 
of  a  wttuess  that  be  knew  when  it  was  mads  tbat 


tbe  facts  were  oorreoUy  stated  therelii  but  ean- 

not  DOW  remember  tbem. 

8.  Teadmony  of  a  wltneaa  that  fhcta 
known  to  blm  to  be  trne  were  stated  hy 
him  to  anotber  who  wrote  them  down,  and  tcstl 
mouj  of  the  latter  tlwt  be  wrote  tbem  as  ibef 
were  stated  tbe  former,  may  be  given  to  Jus- 
tify tbeadmlaalon  of  tbe  wrltinKalthouffb  neither 
of  tbe  witneesea  can  now  remember  ti-o  facts 
stated  tberela. 

4>  It  la  proper  to  asark  as  an  exhibit  a 
wrltfns  whiota  ts  competent  evldenoe  wbea  It  can 
only  be  used  for  fta  lemtlmate  purpose. 

Q.  Evidence  of  persons  who  rendered 
bills  to  the  effect  that  tboee  wtilcb  iodicate  tbat 


HoTB.— Tbe  OSS  as  evidence  of  a  wrltfaiv  proved 
ttj  wttaessea  to  bave  been  made  with  the  koowl- 
edge  of  facts  therein  stated,  but  which  they  caa- 
oot  now  remember.  Is  a  matter  upon  which  the 
above  dedelon  Is  as  Important  one  and  on  wblcb 
ft  shows  a  ooDflict  of  aathorlties.  Ho  reoondllng 
of  the  authorities  Is  poislbls.  snd  ss  tbe  courts  In 
wUoh  the  quesUon  remalDs  open  have  nearir 
eqoal  aotboittr  to  soslatn  thslr  lAoloe  ooeltber 

aeUR  JL 

See  ulso  3ti  L.  R.  A.  603. 


Bide  tbe  reasonableness  of  tbe  doctrine  of  the 
above  case  will  probably  draw  tbem  to  lis  support. 
We  believe  It  outfbt  to  become  In  reality  what  It 
has  BOmetJtaea  been  caUed,  the  "American  doc- 
trine," and  tbat  sucb  a  document  proved  to  bave 
been  correct  when  made  should  he  recognised  as 
an  Indepoident  witness  like  the  plaster  ca^t  re- 
ferred to  In  tbe  opinion  shove  or  Uke  a  monument 
of  bonndarr. 
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Oct., 


tbe  Items  went  to  ■  ipeoHled  home  represent 
orders  msde  for  tliBt  house  by  a  persoo  nBooed.  Is 
Bdminlble  where  the  fact  that  money  wu  paid 
for  materialsordered  by  blm  for  that  house  is  In 
lssiie> 

(October  4,  ISM.) 

EESERVATION  by  tha  Superior  Court  for 
Faii^eld  Countv  for  tbe  oplnioD  of  tbe 
Supreme  Court  of  Erron  of  a  motion  for  a 
new  trial  after  verdict  Id  favor  of  plaintiff  in 
«D  BCttoa  brought  to  recover  money  wblch 
plaintiff  had  paid  out  for  the  erection  of  a 
buildinjf  at  the  defendant's  request  upon  de- 
fendant's land.  Motion  denied. 
The  facts  are  slated  in  the  opinion. 
Mmrt.  J.  C.  Chamberlain  and  Elbert 
O.  Hull  for  defendant  In  support  of  the  mo- 
tion. 

Mmrt.  Allan  W.  PaiK«  and  Geori^e 
P.  CarroU*  for  plainliS,  contra: 

By  construction  of  law,  which  controls  even 
the  express  intention  and  understanding  of 
the  parties.  Plumb  became  agent  for  tbe  plain- 
tiff, either  in  the  whole  work  of  building  or 
«l8e  for  the  act  of  receiving  the  pi^  for  it. 
Whatever  was  tbe  scope  of  the  agency  the 
plaintiff  could  sue  for  the  money. 

Mechem,  Agency,  766^  769;  1  Am.  & 
Eng.  EDcyclop.  Iaw,  p.  428;  Suntington  v. 
Knox,  7  Cusb.  871;  Suttm  v.  Manifield,  47 
Conn.  888. 

He  who  did  Bometbiog  in  reliance  upon  a 
promise,  beinfi  be  from  whom  "tbe  considera- 
tion moves,"  is  tbe  proper  person  to  sue  in  as- 
-aumpsit. 

Hare,  Cont.  pp.  14ft-14g;  The  Hlstorv  of 
Assumpsit,  by  J.  B.  Jaoaea,  1  Harvard  Law 
Bev.  1,  S8;  1  Cbitty,  Cont  lltb  Am.  ed.  pp. 
74r-T8;  1  Parsons,  Cont  pp.  406-468;  v. 
Ayletwerth,  18  Conn.  263;  Crocker  v.  Biggint, 
7  Conn.  847;  8  Am.  &.  Eng.  Eoc^clop.Xaw, 
p.  868,  note  B;  Bishop,  Cont.  §g  1319.  133U. 

An  account  slated  is  a  mutual  adjustment 
of  everything  and  operates  by  way  of  estoppel. 

Anderson's  Law  Diet  16.  17;  Abbott,  Trial 
Ev.  461:  Abbott,  Brief  on  Mode  of  Proviog 
Pacta,  §  53;  1  Am.  &  Eng.  Encyclop.  Law, 
pp.  110-120:  lAxkxDood-  v.  'Hiorfu,  11  N.  Y. 
170, 62  Am.  Dec.  81;  Wiggins  v.  Burkman,  77 
U.  8.  10  Wall.  139,  19  L.  ed.  885. 

If  there  had  been  previously  any  doubt,  tbe 
-effect  of  tlie  tran><flctioo  between  tbe  parties 
waa  to  make  the  defendant  debtor  to  the  plain- 
-tifl  lo  all  events. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  8B3,  and 

lAOtt. 

As  witnesses  Curtis  and  Plumb,  by  means 
of  certain  bills  and  slips,  refreshed  their  recol- 
lections as  to  tbe  amounts  Incurred  by  the  plain- 
tiff and  paid  out  by  the  plaintiff  In  accordance 
with  the  derendant's  request,  by  way  of  labor 
■and  material  UUs  on  this  house.  These  bills 
VTCTe  not  themselves  introdw»d  In  evidence. 
The  defendant  had  no  ground  of  objection. 
UolesB  such  evidence  was  used  how  could  there 
ever  be  any  recovery  under  the  second  com- 
mon count? 

Hepublican  F  Int.  Co,  v.  Weide,  81  XJ.  8. 
14  Wall.  875,  20  L.  ed.  894;  Erie  Preteroing 
Co.  V.  Miller,  63  Conn.  444,  53  Am.  Rep.  607; 
Card  V.  Foot,  66  Conn.  869;  8iate  v.  JamM,  88 
Conn.  266;  PlaU  v.  SiOingm',  08  Conn.  163;  1 
■Oreenl.  Ev.  %  487. 
«8  L.  R  A. 


Plaintiff  had  grounds  for  exception  in  thiu, 
in  connection  with  the  oral  testimony,  tbe  bOla 
tbus  marked  and  dedgoated  were  not  (hem- 
selves  admitted  as  part  of  tbe  r«*j;arto. 

jSltna  Iru.  Co.  v.  Weide,  76  U.  B.  9  WalL 
677,  19  L.  ed.  810;  Abbott,  Civil  Trial  Brief, 
g  896;  Abbott,  Trial  Ev.  820  821;  Brioift- 
xoaUr  V.  Boa^ry,  64  Conn.  213. 

The  amount  may  be  allowed  to  be  proved  bv 
testimony  of  a  wltnesa  that  he  once  knew  it  ano 
told  it  correctly  to  plaintiff,  and  testimony  of 
plaintiff  to  what  amount  the  witness  told  htm. 

Abbott,  avil  Trial  Brief,  citing  Shear  v. 
Van  Dyke,  10  Hun,  528;  Abbott,  Brief  on 
Mode  of  Proving  Facta,  897,  898,  citing 
Neu  Torh  v.  Second  Ate.  B.  Co.  102  N.  Y.  57C 
65  Am.  Rep.  889;  Payne  v.  Bodge,  7  Hun,  612. 
affirmed,  71  N.  Y.  698;  Adanu  v.  Pe^)le,  8 
Hun,  654,  affirmed,  63  H.  T.  621;  Green 
Vawthorn,  16  N.  C.  409. 

Hameralej't  J.,  delivered  the  opinion  of 
the  court : 

In  the  Bummer  of  1890  the  plaintiff  sold 
the  defendant  a  building  lot.  in  September 
of  that  year  the  defendant  decided  to  have  a 
house  erected  on  the  lot  It  was  then  under- 
stood that  one  Simeon  E.  Plumb,  a  builder, 
should  build  the  house,  and  that  the  plain- 
tiff, a  merchant,  should  advance  the  money 
for  the  cost  of  construction.  The  declaion 
of  this  case  depended  on  the  actual  terms  ai 
the  agreement  then  made,  tbe  defendant  sub- 
sequently claiming  that  his  only  agreement 
was  with  tbe  plidotiff,  and  that  oy  aucb 
agreement  tbe  plaintiff  undertook  to  have  the 
house  built  for  tbe  agreed  price  of  91,700. 
Plumb  built  the  house  under  the  directions 
of  the  defendant.  The  plaintiff  paid  to 
Plumb  the  amount  of  all  bills  for  labor  and 
materials  as  they  came  due.  The  house  waa 
finished  In  Harcb,  1891,  and  tbe  defendant 
accepted  and  occupied  it.  At  the  time  the 
house  was  completed,  Plumb  and  the  plain- 
tiff went  07er  the  labor  and  other  billa,  and 
the  account  of  money  paid  for  tbe  cost  of  con- 
struction as  charged  on  the  plaintiff's  ledger, 
and  at  tbe  foot  of  that  aooonnt  Plumb  wrote 
the  following :  "  I  have  examined  the  above 
account,  and  find  It  correct.  8.  Plumb." 
The  14th  of  the  same  month,  the  plaintiff 
made  a  copy  of  this  ledger  account,  and  gave 
it  to  the  defendant  as  the  bill  due  from  him 
to  the  plaintiff,  in  pursuance  of  their  agree- 
ment. Tbe  defendant  examined  the  bill,  ob* 
tained  the  labor  and  material  bills,  made 
Inquiries  among  the  men  who  furnished  ma- 
terials whether  tbe  prices  of  the  materials 
were  correct,  and  found  that  they  were  cor- 
rect The  defendant  made  no  objection  to 
the  bill  rendered  as  regards  amount  or  price, 
except  the  claim  that  one  Item  of  83  cents 
was  charged  twice ;  but  the  defendant  did 
object  to  the  total  amount  of  the  bill,  and 
refused  payment  Subsequently  Plumb,  as 
an  original  contractor,  placed  a  mechantca' 
lien  on  the  land  upon  which  the  house  stood, 
to  enforce  payment  for  Its  construction,  and 
brought  an  action  against  the  defendant  for 
the  foreclosure  of  said  Hen.  The  plaiotlfT 
tben  brought  an  action  against  Plumb  to  re- 
cover tbe  money  paid  lor  the  cost  of  the 
house,  and  garnished  the  defendant  as  the 
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<lebtoT  of  Plumb.  Rubaequently,  Plumb  as- 
«lgne4l  to  the  plalatlff  bis  interest  In  said 
mechanics'  Heo,  and  In  the  sum  due  from 
the  defendant  to  Plumb  for  the  constnictiOD 
fif  the  house ;  and  the  plaintiff  then  withdrew 
his  action  against  Plumb,  and  became  sub- 
stituted as  party  plaintiff  in  the  action  to 
foreclose  saiii  lien.  The  action  of  foreclosure 
was  tried,  and  In  December,  1893.  iiidf^ment 
was  rendered  in  favor  of  Bradley,  the  present 
defendant.  By  the  record  of  the  judgment, 
it  appeared  that  the  court  found  that  the  lien 
bad  beui  nude  and  recorded,  and  bad  been 
assigned  to  the  plaintiff,  who  became  sole 
owner,  and  was  the  actual  and  bona  dde 
bolder  and  owner  of  the  chose  in  action ; 
but  Utat  the  contract  for  the  building  of  the 
bonae  had  not  been  made  with  Simeon 
Plumb,  as  alleged  in  the  complaint;  and 
that  neither  he  nor  the  plaintiff,  as  his  as- 
signee, was  entitled  to  foreclose  the  same. 
After  this  Judgment  was  rendered,  the  plain- 
tiff brought  the  present  action. 

The  complaint  follows  the  form  called  the 
'common  counta,"  authorized  for  the  com- 
mencement of  an  action.  The  counts  relied 
OQ  are  those  for  money  paid,  goods  sold  and 
delivered,  goods  bargained  and  sold,  and 
work  performed  and  materials  furnished,  un- 
der which  counts  a  bill  of  particulars  was 
filed,  detailing  each  item  that  the  plaintiff 
claimed  entered  into  the  cost  of  the  bouse, 
and  also  the  count  for  money  due  on  account 
stated,  uoder  which  count  the  bill  rendered 
the  defendant  in  March,  18&1,  was  filed  as  the 
bill  of  particulars,  llie  answer  is  a  general 
denial.  Upon  the  trial  there  appears  to  have 
been  no  contest  as  to  the  fact  tnat  the  plain- 
tiff had  paid  for  the  construction  of  the  house, 
and  no  serious  contest  as  to  the  accuracy  of 
his  account  as  rendered.  The  claim  of  the 
defendant  appears  to  have  been  in  the  alter- 
native,—eluer  the  defendant's  contract  was 
made  with  the  plaintiff  for  a  fixed  price,  or 
the  contract  was  made  only  with  Plumb,  and 
therefore  the  plaintiff  has  no  catise  of  action 
against  the  defendant;  the  position  of  the 
defendant  under  the  latter  claim,  which  was 
the  one  mainly  relied  on  in  arjiument,  being 
that,  having  Induced  the  court  in  tbe  former 
action  to  hold  that  the  contract  was  not  with 
Plumb,  he  had  escaped  all  liability  on  that 
ground,  and.  If  be  now  Induced  the  court  to 
Gold  that  the  contract  was  made  with  Plumb, 
he  would  escape  all  liability  whatever,  and 
secure  his  bouse  without  any  payment,  ob- 
taining judicial  sanction  for  the  practical 
theft,  under  two  contradictory  judgments. 
So  fu  as  the  record  shows,  the  main  question 
at  issue  was:  What  agreement,  If  any.  had 
the  defendant  made  with  the  plaintiifr  It 
was  not  claimed  on  the  trial  that  any  ques- 
tion of  law  was  involved  in  the  determina- 
tion of  this  issue,  and  the  court  found  from 
tite  evidence  that  there  was  an  ^reement  be- 
tween the  plaintiff,  Plumb,  and  the  defend- 
ant 'that  Flamb  should  perform  work  In 
erectlug  a  house  for  the  defendant  on  this 
lot.  Plumb,  as  carpenter,  was  to  work  bv 
the  day,  under  the  defendant's  directions,  at 
twenty-live  cents  an  hour,  and  was  to  employ 
other  carpenters  at  the  same  rate.  He  waa 
also  to  order  matolals  and  wwk  other  than 
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carpenter  work  tot  the  house,  and  bare  the 
blllB  for  the  same  charged  to  the  plaintiff. 
The  plaintiff,  at  the  request  of  the  defend- 
ant, ureed  to  be  responalble  and  liable  for 
all  such  materials  and  other  work  as  Plumb 
should  order  for  the  house,  and  advance  the 
money  for  the  payment  of  them,  and  also  to 
advance  money  to  Plumb  from  time  to  time 
as  he  might  require  to  meet  his  weekly  pay 
rolls.  The  defendant  agreed  that  on  the  com- 
pletion of  the  house,  in  consideration  of  the 
money  thus  to  be  advanced  by  the  plaintiff 
for  the  building  of  said  house,  and  in  omi* 
sideration  of  the  building  of  the  same,  he 
would  repay  the  plsintili  the  total  amount 
of  the  moneys  so  paid  out  by  the  plaintiff." 
Upon  these  facts,  the  court  rendered  judg- 
ment ttiat  the  plaintiff  recover  of  the  defend- 
ant the  sum  of  $2,f^4.01,  such  sum  being, 
as  the  court  found,  the  totel  unount  paid  by 
the  plaintiff  in  pursuance  of  that  agreement, 
with  Interest  From  this  Judgment  the  de- 
fendant appeals. 

The  appeal  contains  two  distinct  grounds 
for  an  appeal  from  the  judgment ; 

1.  Because  the  evidence  introduced  on  tbe 
trial,  and  printed  in  the  record,  does  npt  sup- 
port the  facts  found  by  the  court  below,  but 
does  support  a  different  state  of  facts  claimed 
by  the  defendant,  and  which  the  court  below 
found  were  not  proved  by  the  evidence.  The 
law  does  not  authorize  an  appeal  from  the 
judgment  of  a  trial  court  for  such  reasons, 
and  this  court  will  not  take  Jurisdiction  of 
such  appeal.  StpUi  v.  T^fer,  64  Conn.  483. 
The  record  discloses  no  reason  tor  the  corree* 
ticm  of  the  appeal  on  the  ground  that  tiia 
finding  of  facts  does  not  fairly  present  the 
questions  of  law  actually  raised  and  decided. 

3.  Because  .the  defendant  Is  entitled  to  a 
new  trial  on  account  of  errors  alleged  to  have 
been  made  In  the  admisalon  of  evidence. 
Under  this  ground  of  appeal  four  errars  an 
assigned : 

First.  The  plaintiff  offered  In  evidence  cer- 
tain slips  of  paper,  testifying  that  Plumb 
cathe  to  the  store  each  Saturday  during  the 
building  of  the  house,  and  gave  him  the 
names  of  the  men  employed  by  him  durhig 
the  week,  and  their  time;  that  tbe  plaintiff 
wrote  down  at  the  time.  In  the  presence  of 
Plumb,  on  these  sMps,  these  names,  the  hours 
of  time,  the  amount  due  each  man,  the  total 
amount  due,  and  tbe  date ;  that  he  paid 
Plumb  the  total  amount  of  money  called  for 
by  each  slip,  and  filed  the  slip  on  a  spindle; 
and  that  he  had  no  personal  knowledge  of 
the  facts  so  stated  to  him  bv  Plumb,  and  so 
written  1^  him  on  the  slips,  bat  that  he 
made  sudi  memoranda  coneotly  as  Plumb 
then  stated  the  facts  to  be.  Plumb  had  al* 
ready  testified  that  be  had  employed  these 
men  on  the  Bradley  house,  and  that  the  slips 
of  paper  were  correct  statements  of  the  facts 
of  each  case  as  far  as  he  could  recollect ;  Uiat 
he  knew  them  to  be  correct  when  made ;  and 
that  he  had  given  the  names,  hours  of  time, 
and  the  amounts  to  tlie  plaintiff.  In  the  man- 
ner that  the  plaintiff  subsequently  testified ; 
and  that,  after  deducting  his  own  wages,  be 
paid  each  man  the  amount  due  him.  This 
evidence  was  offered  to  prove  that  the  plain- 
tiff had  inconed  llabtlltles  and  paid  oat 
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XQODeys  upon  the  order  of  and  as  required  bj 
Plumb,  as  agent  for  the  defendaut,  in  the 
manner  agreed  upon  hj  the  parties,  and  to 
prove  the  correctnesB  of  the  items  and  prices. 
The  defendant  objected  to  the  introduction 
cf  these  slips,  and  to  the  testimonv  of  the 
plaintiff  ana  of  Plumb  as  shown.  The  court 
admitted  the  slips,  not  as  tliemselvea  evl- 
dcnce  apart  from  the  oral  testimony,  but  as 
memonuida  made  at  the  time  and  In  the  man- 
ner shown,  and  to  be  used  by  the  witnesses 
Plumb  and  Curtis  in  the  manner  {ndicaled. 
the  witnesses  leading  (he  contents  of  the  slips, 
and  admitted  the  testimony  of  Curtis  and 
Plumb  in  connection  with  them  as  stated. 
Said  slips  were  marked  as  exhibits. 

Second.  The  plaintiff  offered  in  evidence 
certain  bills,  testifying  that  they  were  ren- 
dered him  from  time  to  time,  and  that  he 
went  over  the  bills  with  Plumb,  in  the  de- 
fendant's absence,  at  various  times  as  they 
came  due,  while  the  bouse  was  building  or 
upon  its  completion;  that  some  of  these  bills 
were  exclusively  for  materials  ^d  work  for 
the  defendant  Bradley's  house,  and  some  con- 
tained other  items  not  for  that  house,  and 
Plumb  picked  out  the  items  of  material  and 
work  that  went  Into  the  Bradley  house,  and 
stated  that  the  items  and  prices  were  correct ; 
that  when  the  designation  "  Bradley  bouse" 
was  not  in  the  body  of  the  bill  when  ren- 
dered, aa  it  was  in  many  bills,  he  (the  plain- 
tiff) wrote  it  in  at  the  time  in  Plumb's  pres- 
ence, and  correctly  ns  given  to  him,  and  that 
he  also  made  the  check  marks  appearing  on 
the  bills  when  offered  In  evidence,  to  indi- 
cate Plumb's  assent  to  the  correctness  of  the 
items  and  prices;  that  these  check  marks 
were  made  in  Plumb's  presence,  and  cor- 
rectly, as  then  stated  by  him  to.  the  plaintiff : 
and  that  he  could  not  recall  those  items  or 
prices  without  referring  to  the  bills  and  mem- 
oranda made  on  them  at  the  time.  Plumb 
had  already  testiSed  that  be  bad  given  the 
orders  to  the  persons  thus  rendering  hills  to 
the  plaintiff,  and  that  he  had  gone  over  these 
bills  in  the  manner  that  the  plaintiff  testi- 
fied, and  that  he  had  stated  to  the  plaintiff 
that  the  items  and  prices  as  picked  out  were 
correct,  and  that  these  items  represented  ma- 
terials and  labor  that  had  gone  into  the 
house,  and  that  he  had  no  recollection  of  the 
details  of  thow  items  Independently  of  the 
bills  and  the  memoranda  upon  them,  which 
be  had  seen  at  the  time,  and  which  he  then 
knew  to  be  correct.  This  evidence  was  of- 
fered to  prove  that  the  plaintiff  had  incurred 
liabilities  and  paid  out  money  as  required 
and  ordered  by  Plumb  as  a^t  for  the  de- 
fendant, in  the  manner  agreed  by  the  parties, 
the  correctness  of  the  items  and  prices,  and 
that  the  malerials  went  Into  the  Bradley 
bouse.  The  defendant  objected  to  the  intro- 
duction of  the  bills,  and  to  the  testimony  of 
the  plaintiff  aod  of  Plumb  as  above  set  forth. 
The  court  did  not  admit  the  bills,  marked 
and  designated  as  stated,  as  themselves  evi- 
dence apart  from  the  oral  testimony,  but  ad- 
mitted tliem  as  memoranda  made  or  seen  by 
witnesses  who  at  the  time  either  had  knowl- 
edge of  their  truth  or  made  them  upon  the 
statements  of  one  who  had  such  knowledge 
at  the  time,  and  to  be  used  by  witnesses  Tn 
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the  manner  ■howo,  the  witnesses  leadiDf 

their  contents  as  marked,  and  their  value- 
depending  upon  the  oral  testimouy  accom- 
panying them,  and  admitted  the  testimony 
of  the  plaintiff  and  Plumb  as  stated  above. 

There  is  no  error  In  the  above  rulings. 
The  court  found  that  Plumb  was  aiithorized 
by  the  defendant  to  perform  and  to  employ 
the  labor  on  the  boose,  and  present  his  weekly 
pay' rolls  to  the  plaintiff  ;  also,  to  order  other 
work  and  materials  for  the  house,  and  present 
the  bills  for  such  materials  and  work  to  the 
plaintiff;  that  the  plaintiff  was  authorized 
by  the  defendant  to  pay  to  Plumb  sucb 
weekly  pay  rolls,  and  to  pay  such  bills  for 
materials  and  work  so  ordered  by  Plumb, 
and  charge  the  amounts  of  the  pay  rolls  and 
bills  so  paid  by  him  against  the  defendant. 
The  court  was  bound  to  admit  the  testimony 
of  the  plaintiff  and  of  Plumb  as  to  the  lia- 
bilities Incurred  and  the  payments  made 
under  such  authority.  The  use  of  the  alipa 
and  bills  made  at  the  time  of  the  tnusactloD, 
and  known  to  the  witnesses  to  have  been  cor- 
rectly made,  as  memoranda  to  be  used  by 
them  in  connection  with  their  oral  testimony, 
comes  within  the  settled  rules  of  evidence. 
"A  witness  may,  while  under  examinatiun, 
refresh  his  memory  by  referring  to  any  writ- 
ing nude  by  himself  at  the  time  of  the  trans- 
action concerning  which  be  is  queslioned,. 
or  so  soon  afterwards  that  (he  judge  consid- 
ers it  likely  that  (he  transaction  was  at  (bai 
time  fresh  in  bis  memory.  The  witness  may 
also  refer  to  any  EUch  writing  made  by  any 
other  person,  and  read  by  the  witness  within 
tlie  time  aforesaid,  if,  when  he  read  it,  bo 
knew  It  to  be  correct."  Stephen,  Dig.  Ev. 
art.  186.  "How  far  papers  not  evideuce  per 
ae,  but  proved  to  have  been  true  stateraenta 
of  fact  at  the  time  they  were  made,  sre  ad- 
missible in  connection  with  the  testimony  of 
a  witness  who  made  them,  has  been  a  fre- 
quent subject  of  inquiry,  and  it  has  many 
times  been  decided  that  they  are  to  be  re- 
ceived. And  why  should  they  not  bef 
Quantities  and  values  are  retained  in  the 
memory  with  great  difflculty.  If,  at  a  time 
when  an  entry  of  aggregate  quantities  or 
values  was  made,  the  witness  knew  it  was 
correct,  it  is  hard  to  see  why  it  is  not  at 
least  as  reliable  as  the  memory  of  (be  wit- 
ness." I^^hUean  F.  Int.  Co.  T.  HVufe,  81 
U.  8.  14  Wall.  860.  20  L.  ed.  890;  Brigg$. 
tcater  v.  R-ythnry,  54  Conn.  218. 

The  defendant  also  claims  error  in  marking 
the  slips  as  exhibits,  on  the  ground  (hnt.  if 
they  might  properly  be  read  by  (he  witness, 
they  are  not  themselves  admissible  as  evi- 
dence. Courts  In  other  Jurisdictions  bav» 
made  different  rulings  as  to  the  admissibil- 
ity of  such  a  writing.  In  England  It  is  ex- 
cluded. In  MsFSachusetta  and  some  other 
states  It  is  excluded.  CoiieUo  v.  OroveU, 
183  Mass.  855  ;  Morriam  v.  Chapin,  97  Mass. 
72;  Dvffan  v.  Mahovey,  11  Allen,  672.  la 
Vermont  it  seems  to  be  treated  as  evidence. 
Lap/tarn  r.  Kelly,  85  Vt.  195.  In  New  York 
and  some  other  stntes  the  writing  is  sdmittcd 
as  evidence.  Ouy  v.  J/wirf,  22  N.  Y.  462,. 
405:  J\Vf/>  York  v.  Second  Am.  R.  Go.  IC.;  N. 
y.  572.  55  Am.  Rep.  889;  Haven  v,  Wendell^ 
11  N.  U.  112;  KeUea  v.  FUte/ier,  48  N.  H. 
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98S:  8UU0  T.  BawU,  9  Nott  A  McC.  881 ; 
Aafwm  T.  Wightnum,  1  Mill,  ConsL  836.  12 
Am.  Deo.  686;  Ouetu  t.  SbOe,  67  Md.  807; 
Anehor  MiU.  Co.  t.  Walth,  lOS  Mo.  377.  Id 
ttie  federal  Jurisdiction  tbe  question  Is  still 
open.  In  Republican  F.  Itui.  Co.  Weidt, 
tupra,  the  court  Indicates  tbe  admlssibilitj' 
of  the  evidence ;  but  the  opinion  in  Batet  v. 
Preble,  161  U.  8.  166,  88  L.  ed.  109,  shows 
tbst  the  court  is  not  oommitted  to  the  uen- 
enl  doctrine  that  such  memoranda  are^ad- 
mlMlble  for  any  other  purpose  than  to  refresh 
the  memory  of  the  witness.  We  do  not  at- 
tempt to  cite  all  the  cases  bearing  on  the 
question,  or  to  weigh  the  conflicting  author- 
ities ;  for  we  are  satisfied,  on  principle,  that 
the  evidence  In  question  is  admissible.  Tbe 
discuBslon  would  be  endless,  unless  confined 
to  tlie  precise  question  presented,  which  may 
be  stated  as  follows :  The  litigated  question 
la.  Did  the  plaintiff  pay  to  the  afcent  of  the 
defendant  a  certain  sum  on  a  certain  date, 
as  wages  due  for  labor  performed  by  a  cer- 
tain man  employed  by  the  agent?  The  plain- 
tiff  and  the  agent  testify  ttiat  a  sam  was 
paid  for  such  purpose ;  tnat  at  tbe  time  of 
payment  tbe  agent  gave  to  the  plaintiff  the 
exact  amount  due,  and  tbe  name  of  the  em- 
ployi  entitled  to  the  same,  and  the  plaintiff 
then,  in  the  presence  of  the  agent,  wrote  on 
ft  piece  of  ptiper  the  date,  the  amount,  and 
the  name;  tlint  these  items,  as  then  written 
by  ttie  plaintiff,  were  correct ;  that  the  paper 
produced  in  court  is  the  Identical  paper  then 
written  upon  by  the  plaintiff,  and  since  un- 
chaufced  ;  that  Uiey  have  no  recollection,  ei- 
ther before  or  after  examininic  the  paper,  of 
tbe  date,  Uie  amount,  or  the  name.  Is  that 
paper  admissible  as  evidence?  All  courts 
concur  In  holding  that  the  witness  may  read 
tbe  statement  of  such  paper  to  the  Jury,  and 
Uiat  the  jury  may  draw  the  concluaion  that 
the  statement  so  read  to  them  is  a  true  state- 
ment of  the  foots ;  but  some  courts  hold  that 
ttie  paper  is  not  evidence.  It  seems  to  us  to 
be  pressing  the  use  of  a  lef^l  fiction  too  far 
for  a  court  to  permit  the  statement  made  by 
Mch  paper  to  be  read  aa  evidence,  while 
holding  that  the  Isw  forbids  Uie  admission 
as  evidence  of  the  paper  which  Is  the  orig- 
inal and  only  proof  of  the  statement  admitted. 
In  other  words,  it  would  seem  as  if.  In  ad- 
mitting the  paper  to  be  so  read,  the  court, 
of  necessity,  admitted  tbe  paper  as  evidence, 
and  therefore,  by  the  concurrent  authority 
of  all  courts,  tbe  paper  is  itself  admissible. 
Bat,  waiving  tbe  question  whether,  in  ad- 
mitting such  paper  to  be  read,  the  courts 
have  gone  so  far  as  to  make  the  denial  of  its 
admlsslblll^  no  longer  tenable,  we  will  deal 
with  the  matter  as  if  wholly  undecided.  Is 
tbe  paper  Itself  admissible  as  evidence?  Its 
•dmlsslbility,  in  the  fiiat  Instance,  depends 
aa  its  relevancy.  Of  this  there  can  be  no 
doubt.  Being  relevant,.  It  must  be  admitted, 
unless  excluded  under  some  legal  principle 
or  rule  of  public  policy  which  forbids  tbe 
admission  of  certain  qiasses  of  evidence,  no 
nutter  bow  relevant  and  material.  It  can- 
not be  said  Uiat  the  paper  is  not  capable  in 
its  nature  of  being  treated  ss  competent  evi- 
dence. Legal  evidence  is  not  confined  to 
the  haman  voice  ot  oral  teatlnuMiy ;  it  In* 

SBL.R.A. 


eludes  every  tangible  object  capable  of  mak> 
ing  a  truthful  statement,  such  evldenoe  being 
roughly  classified  as  documentary  evidence. 
In  oral  evidence  the  witness  la  the  man  who 
speaks ;  in  documentary  evidence  tbe  witness 
is  the  thing  that  speaks.  In  either  case  the 
witness  must  be  competent, — t.  e.  must  be 
deemed  competent  to  make  a  truthful  state- 
ment. And  In  either  case  the  competency  of 
the  witness  must  be  proved  before  the  evi- 
dence is  admitted ;  the  difference  being  that 
in  oral  evidence  the  competency  Is  proved 
by  a  legal  presumption,  and  In  documentary 
evidence  the  competency  must  be  proved  by 
actual  testimony,  and  the  further  difference 
that  in  oral  evidence  the  credit  of  the  wit- 
ness is  tested  by  his  own  cross-examination, 
while  Id  documentoiT  evidence  the  credit  of 
the  witness  Is  tested  by  the  cross-examina- 
tion of  those  who  must  be  called  to  prove 
its  competency. 

The  competency  of  this  paper  Is  clearly 
established  by  the  testimony,  and  it  would 
seem  to  follow,  of  necessity,  that  it  should 
be  admitted  mi  the  same  ground  that  my 
relevant  and  material  documentary  evidence, 
proved  to  be  competent.  Is  admitted,  llie 
doubt  has  arisen  from  the  complication  of 
tbe  admissibility  of  such  paper  with  tbe  right 
of  a  witness  to  refresh  his  memory.  In  fact, 
the  two  questions  may  be  entirely  distinct. 
Tbe  right  of  a  witness  to  refresh  his  memory 
is  a  settled  and  necessary  rule  of  evidence. 
Tbe  application  of  that  rule  Is  oftoi  diffi- 
cult, involving  delicate  di^fnctions.  We 
are  not  called  upon  now  to  draw  the  line 
which  limits  the  right  of  a  witness  to  the 
use  of  such  aids  as,  under  the  subtle  laws  of 
association,  serve  to  refresh  his  memory.  All 
courts  recognize  Uiat  right,  and  rightly  hold 
that  the  thing  used  to  refresh  the  memory  is 
not,  by  reason  of  such  use,  itself  admissible 
as  evldenoe.  When,  in  the  application  of 
tbe  rule,  a  document  like  the  one  in  question 
was  presented  to  the  witness,  and  absolutely 
failed  to  refresh  his  memory,  its  exclusion 
as  a  means  of  refreshing  bis  memory  became 
Imperative ;  but  tbe  evidence  of  the  document 
was  so  clearly  essential  to  a  fair  and  Just 
trial  that  its  use  In  some  form  seemed  also 
imperative.  Instead  of  treating  the  paper  ss 
Itself  competent  documentary  evidence,  re- 
sort was  had  to  a  palpable  fiction.  Tbe  pa- 
per Is  read  by  the  witnets,  and  the  knowledge 
tbe  witness  once  bad  of  the  facts  stated  by  the 
paper  Is  imputed  to  him  as  still  existing, 
and  tiie  statement  of  the  paper  is  received  as 
tbe  testimony  of  the  witness,  and  tbe  paper 
itself,  the  only  witness  capable  of  making 
the  statement.  Is  excluded.  The  use  of  such 
a  fiction  in  the  administration  of  justice  can 
rarely,  if  ever,  be  Justified.  It  is  certainly 
uncalled  for  In  this  instance.  The  princi- 
ples of  law  invoked  to  justify  the  fiction  sue 
amply  sufficient  to  support.  Indeed  to  de- 
mand, the  admlssiim  of  tne  document  as  evi- 
dence. There  Is  no  occasion  to  sacrifice  truth 
In  order  to  secure  justice.  As  regards  Its 
admlBslbillty  as  evidence,  there  is  no  sub- 
stantial difference  between  Uiis  paper  and 
any  other  tangible  object  capable  of  making 
a  truthful  and  relevant  statement.  It  Is  true 
that  a  writing  may  be  a  mere  declaration. 
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and  practically  equivalent  to  a  apoken  dec- 
laratioD,  and  so  be  excluded  as  hearsay  evi- 
dence. Tills  possibility  has  played  a  con- 
spicnoni  part  In  the  discussions  Uiat  have 
finally  lesulted  tn  the  admission  as  evidence 
of  account  books,  whether  kept  by  a  clerk 
or  by  a  party  to  the  salt  (a  subject  cloeely 
related  to  the  one  in  hand,  but  involving  too 
large  a  field  to  justify  an  attempt  to  define 
that  relation).  But  It  is  also  true  that  a 
writing  may,  by  reason  of  the  drcumstances 
under  whldn  tt  was  made,  be  a  documentary 
witness  to  the  fact  the  paper  Itself  tends  to 
piove,  and  this,  although  tne  particular  writ- 
ing may  also  in  a  certain  Bease  Ik  a  declara- 
tion. Indeed,  nearly  all  documentary  evi- 
dence Is  in  a  certain  sense  a  declaration ;  yet 
It  is  admitted  as  a  witness,  not  of  a  declara- 
tion, but  of  a  fact.  We  think  this  paper  is 
admissible  as  a  documentary  witness.  Sup- 
pose the  litigated  question  turns  on  the 
dimensions  of  a  man's  foot.  A  witness  pro- 
duces a  plaster  cast  of  the  foot.  The  testi- 
mony conclusively  shows  that  the  cast  was 
so  taken  that  tt  can  state  accurately  the 
dimensifHisof  the  foot.  Another  witness  pro- 
duces a  paper  oa  which  the  exact  measure- 
ments are  written.  The  testimony  conclu- 
sively shows  that  the  paper  also  was  so  made 
that  It  can  state  accurately  the  dimensions  of 
the  foot.  Is  it  not  evident  that  the  paper 
and  the  cast  is  each  a  witness  to  the  fact  that 
each  tends  to  proveT  How  does  the  paper 
now  In  question  dlffert  Upon  this  paper  was 
■tamped  an  accurate  delineation  of  existing 
facts.  In  the  ono  case  the  fact  stated  by  the 
document  relates  to  a  physical  object,  and 
in  the  other  to  a  mental  object ;  but  in  both 
cases  the  fact  is  clearly  relevant  and  accu- 
ratelv  stated  by  the  document.  It  is  imma- 
terial whether  or  not  a  critical  analysis  may 
impute  to  these  documents,  to  a  greater  or 
less  degree,  some  element  of  a  declaration ; 
the  controlling  principle  of  law  is  not  based 
on  such  refinements.  If  there  is  any  element 
of  a  declaration.  It  does  not  make  the  docu- 
ment in  a  legal  sense  a  declaration.  The 
conditions  required  by  law  to  make  such 
documents  le^l  evidence  are:  Tlie  sub- 
stance offered  as  a  witmees  must  be  proved 
to  have  been  made  or  found  and  preserved  In 
such  manner  that  it  states  directly,  accu- 
rately, and  truly  a  fact  relevant  and  material 
to  the  issue.  The  paper  claimed  as  evidence 
In  this  case  fulfills  these  conditions. 

In  the  dlscussioni  on  the  admissibility  of 
account  books.  It  has  oftoi  been  assumed  that 
such  books  are  declarations,  and  are  admitted 
as  exceptions  to  the  class  of  hearsay  evidence. 
Without  stopping  to  consider  whether  such 
ground  for  the  admission  of  account  books  is 
logically  accurate,  and,  if  so,  whether  the 
same  reasoning  applies  to  this  paper,  we 
will  assume  that  It  may  be  classed  as  hear- 
ny  evidence.  It  should  then  be  admitted  as 
an  exception  to  the  rule  excluding  such  evi- 
dence. The  limits  of  the  field  covered  by 
the  term  "hearsay  evidence"  are  so  uncertain, 
and  the  exceptions  are  so  many  and  Impor- 
tant, that  it  is  often  very  difficult  to  draw 
the  distinction  between  those  matters  that 
are  admitted  as  not  subject  to  the  rule  and 
those  that  are  subject  to  the  rule,  but  ez- 
28  L.  R  A. 


cepted  from  its  operation.  It  Is  significant 
that  most  matters  supposed  to  be  covered  by 
the  rule,  whose  relevancy  and  materialltj 
come  to  be  recognized  as  so  close  and  clear 
that  their  admission  seems  essential,  come  to 
be  classed  as  exceptions  to  the  rule.    If  this 

Eaper  must  be  classed  as  a  declaration  and 
earsay  evidence,  it  must  also  be  classed  as 
an  exception  to  the  operation  of  the  rule. 
The  reasons  on  which  the  rule  is  fouoded 
plainly  do  not  apply  to  such  evidence,  and 
the  arguments  adduced  In  support  of  the  ad- 
missibility of  this  paper  as  original  evldeooe 
are  sufficient  to  demonstrate  that  it  does  not 
come  within  the  reason  of  the  rule  exclud- 
ing hearsay  evidence.  Whether  this  paper 
is  not  within  the  scope  of  hearsay  evidence^ 
or,  twing  hearsay  evidence,  is  excepted  from 
the  operation  of  the  rule,  as  not  within  its 
reason.  Is  immaterial  so  far  as  concerns  the 

Siiesttoo  of  admissibility,  though  the  dis- 
nctlon  may  be  quite  material  as  affecting 
the  symmetry  of  the  law  of  evidence,  and 
the  clear  understanding  of  the  underlying 
principles  that  must  control  the  development 
of  that  law.  It  does  not,  however,  neces- 
sarily follow  from  the  admissibility  of  such 
evidence  that  the  document  should  be  aent  to 
the  jury  room.  Under  the  general  rule  of 
practice,  the  jury  must  depend  on  their 
memory  in  the  case  of  oral  testimony,  bat 
may  take  documentary  evidence  to  their  con- 
sultation. But  there  is  a  difference  in  doo> 
umentary  evidence.  Some  la  not  given  to 
the  jury,  either  because  Its  possesBlon  ia 
agreed  to  be  of  no  consequence  or  Is  Inocm- 
venlent,  or  the  document  Is  of  such  a  nature 
that  it  testifies  to  facts  not  relevant.  In  ad- 
dition to  the  relevant  facts.  It  might  be 
claimed  In  the  case  of  some  writings  offered 
In  proof  of  the  facta  stated  by  the  writing 
that  a  jury  would  confuse  the  effect  to  be 
given  such  writing  with  the  peculiar  effect 
sometimes  given  to  a  record  or  a  deed,  and 
so  give  an  illegal  weight  to  the  evidence. 
Possibly,  some  such  consideration  may  have 
had  Infiuence  In  keeping  such  writings  from 
the  inry  ;  hut,  whatever  force  such  a  consid- 
eration may  once  have  had,  it  is  entitled  to 
little  weignt  under  the  present  polity  of  the 
law,  whioi  tends  to  submit  to  the  Jury  all 
relevant  and  material  evidence,  and  even 
trusts  them  to  discriminate  the  allowance  to 
be  nude  for  the  interest  of  a  party  to  the 
suit,  or  the  character  of  a  convicted  felon. 
If  the  writing  admitted  In  evidence  clearly 
tends  to  prove  nothing  but  the  fact  that  ft 
was  admitted  to  prove,  It  should  go  to  the 
jury.  If,  by  reason  of  peculiar  circum- 
stances, it  clearly  mav  be  treated  by  the  juiy 
as  evidenoe  of  other  facts  not  admissible,  it 
should  not  go  to  the  jury.  Between  the  two 
extremes  the  question  is  largely  one  of  dfa- 
cretion  In  the  trial  judge. 

In  the  present  case  It  is  clear  that  the  writ- 
ing could  only  be  used  for  its  legitimate 
purpose,  and  that  the  court  did  not  err  In 
marking  it  as  an  exhibit  The  conditions 
under  which  the  general  question  we  have 
discussed  may  arise  are  so  various,  and  the 
different  principles  that  mav  be  involved  In 
each  case  are  so  related,  that  there  is  special 
need  to  confine  the  application  of  the  views 
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«xpTeiMd  itrlctly  to  the  particular  question 
DriMDted  in  this  case.  The  only  point  dow 
decided  I0 :  A  memoranduin  of  details  which 
an  essential  to  the  full  proof  of  a  traDsactlon 
at  tnue,  proved  to  have  been  made  substan- 
tially at  the  time  of  the  transaction,  and 
under  lucli  cfrcumstances  that  the  memoran- 
dum  can  make  &  correct  statement  of  such 
details  as  they  were  then  known  to  the  per- 
son who  made  the  memoranduai  or  saw  It 
made,  and  who  Is  himself  a  witness  and  tea* 
(ifies  to  the  transaction,  but  has  lost  all  recol- 
lection of  such  details,  Is,  in  connection 
with  the  testimony  of  such  witness,  admfs- 
ilble  as  evidence,  because  such  memorandum 
lain  itself  evidenoe  of  a  fact  closely  relevant, 
plainly  material,  and  essential  to  a  just 
trial,  and  Iwcause  no  principle  of  the  law  of 
evidence  or  rule  of  public  policy  Jiuttfles  its 
exclusion ;  and  such  memorandum  may  prop- 
erly be  marked  ai  ao  exhibit 

Third.  The  persons  rendering  the  bills 
above  mentioned  testified  that  the  bills  as  a 
whole  were  correct  as  regards  amounts  and 

f trices,  and  that,  when  the  body  of  the  oris- 
nal  bill  Indicated  what  items  went  to  the 
Bradley  bonae,  those  items  of  material  and 
labor  were  ordered  for  that  house  by  Plumb. 
The  defendant  excepted  to  the  admission  of 
Che  testimony  of  these  persons.  The  error 
assigned  bv  the  defendant  is  that  the  court 
erred  in  allowing  the  evidence  of  the  parties 
furnishing  this  material,  to  the  effect  "that, 
where  the  body  of  the  original  bill  indicated 
what  item  went  to  the  Bradley  house,  these 
Items  of  materials  and  labor  were  ordered 
for  that  house  by  Plumb."  The  fact  that 
the  money  paid  by  the  plaintiff  was  paid 
for  materials  used  In  building  the  house, 
and  ordered  for  that  purpose  by  Plumb,  as 
the  agent  of  the  defendant,  was  a  fact  in  is- 
sue :  and  the  testimony  of  the  persons  from 
whom  it  was  claimed  that  Plumb  had  so  or- 


dered such  materials,  that  he  had  in  fact  or- 
dered the  same,  was  relevant  to  that  issue. 
The  use  by  such  witnesses  in  tl.<ir  testimony 
of  the  bills  made  by  them  at  the  time,  in 
pursuance  of  such  orders  from  Plumb,  and 
of  the  written  memoranda  made  by  them  at 
the  time  to  the  effect  that  Plumb,  the  agent 
of  the  defendant,  ordered  Uiemabwialsspeci-  , 
fled  for  the  defendant's  house,  !■  plainly  au<  ' 
thorized  by  law. 

Fourth,  The  plaintiff  offered  the  record  of 
the  judgment  above  mentioned,  in  the  case 
of  Curtis,  araignee  of  Plumb,  against  Brad- 
ley, for  the  purpose  of  showine  that  in  this 
case  the  defendwit  was  estopped  from  claim- 
ing that  the  contract  for  the  erection  of  the 
house  was  made  with  Plumb.  The  court  ad- 
mitted the  record  agaiast  the  objection  of 
the  defendant.  The  fact  that  the  contract 
for  the  construction  of  the  house  was  not 
made  with  Plumb  was  one  material  fact  at 
issue  In  this  case,  and  the  plaintiff  was  en* 
titled  to  show  that  the  defendant  was  es- 
topped from  claiming  that  the  contract  wa» 
maae  with  Plumb.  It  Is  not  claimed  that 
the  record  of  a  Judgment  in  a  case  between 
the  same  parties,  which  appears  on  its  face 
to  have  adjudicated  a  matter  in  Issue  between 
them  In  a  subsequent  action,  is  not  admis- 
sible In  the  latter  suit  in  support  of  a  claim 
of  estoppel ;  but  the  claim  is  that  In  this  case 
the  parties  to  the  record  offered  were  not  the- 
same  as  the  parties  to  the  present  suit.  Thia 
claim  has  00  foundation  In  fact.  The  plain- 
tiff in  this  suit  was  the  actual  plaintiff  In 
the  former  action,  and,  moreover,  was  sub- 
stituted for  the  nominal  plaintiff,  and  by 
such  substitution  became  also  Uie  plaintiff 
of  record.  Gen.  Stat,  981,  887-^; 
Buekingham'i  Am.  60  Conn.  148. 

A  nm  trial  U  amUd. 

The  other  Judges  concur. 


ILLINOIS  SUPREME  COURT. 


Loclnda  WHITCOMB  H  al^  Plff$.  in  Brr., 
r. 

Edward  L.  RODMAN  et  aL 

1.  In  the  eouatrnetlon  of  m  will  the  Im- 
portant guestfoD  always  isto  ssoertain  the  loten- 
Uon  of  the  teetator. 

C.  A  teat»t4U-  will  be  preenmed  to  have 
Intended  to  diapoaa  of  lila  whole  eatate 

DDlees  tbe  presumpHon  Is  rebutted  hf  the  inQ> 
vlsioiM  of  the  will  oreTldenoe  to  the  eoDtrary. 


Kon.— In  the  esse  of  Btngel  v.  Tola,  is  L.  R.  A. 
BL.  tbe  niTa«ine  court  of  IlllDOts  denied  the  power 
to  show  bT  parol  evidence  that  the  "  northweef* 
quarter  of  a  oertaln  eeotion  of  land  was  by  mistake 
named  to  a  devlra  when  the  "southwesc^  quarter 
was  f  olended.  That  case  seems  to  be  overruled  la 
effect  without  befofr  mentioned  by  the  court  In  the 
preeeot  case.  In  Blngel  v.  Yols,  as  well  as  fn  tbe 
preaent  oaae,  the  miatalie  was  In  deeoriblnir  land 
which  the  testator  did  not  own  while  tbe  land 
tfearlr  Intraded  to  be  devised  was  leftentirelr  un- 
dlapoaed  of  br  wlU  In  ooaeequenoe  of  the  mlstafce. 

Tbe  onlr  material  dUtarenea  In  the  fllramnstenoes 


8.  Eztrlaaio  ewtdenoe  la  mdndaalblo  to 

determine  as  to  tbe  existence  of  latent  ambl^alty 
In  a  will  and  enable  tbe  court  to  look  upon  the 
win  In  the  light  of  tbe  facts  and  oireumatanoes 
BurrouDdlOK  tbe  testator  at  Uie  time  it  was  made 
for  tbe  purpose  of  determining  his  intention,  al- 
though not  to  ooniradlot  or  add  to  Its  terms. 

4.  In  awlll  by  whteh > teetatw owning 
180  ncrea  of  land  evidently  Intended 
to  devise  the  wbcde  In  terms  giving  parcels 
amounting  altogether  to  180  acres,  a  devise  of 
pSToela  described  at  certain  quarterB  of  a  desig- 
nated quarter  section  whleh  the  testator  does  not 


of  the  two  cases  seems  to  be  that  In  the  present 
ease  the  mistake  In  desoriptloa  also  inTolvea  an 
overlapplim  of  the  descrlptiorw  of  the  devises. 

The  manifest  miscarriage  of  tbe  tealator^s  intent 
resulting  from  such  decisions  as  that  of  Binge)  v. 
Vclz,  makes  them  repugnant  to  the  sense  of  Justioo 
even  If  conceded  to  be  in  aocordance  wltb  strict 
legal  rules.  But  we  beliere  that  tbe  present  de* 
datoa  not  onlf  works  a  more  satisfactory  reault 
bnt  Is  better  supported  by  the  authorities.  See 
oasea  cited  tn  note  to  Blngel  v.  Tola,  16  f-  R.  A.  Sn 
and  the  hiter  esse  of  XtddCod  v.  Bckf  ord  aowa)  M 
L.R.  A.8niL 
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own  exeept  w  to  ■  portion  of  one  of  lucb  qnar- 
ten  devleed  by  another  olaoie  to  the  devtoee  of 
MOh  quarter  will  be  ooutraed  to  cover  two 
quartan  of  a  qiNvtar  moUod  owned  br  the  tea- 
tator  iTlnc  adjiwant  to  UMn  dcaocllied  and  whlob 
will  otherwise  be  andlspoeed  oC.  where,  by  ellin< 
InatiQiT  the  dotoilptlTe  words  applied  to  moh 
quarters,  suOolent  ia  left  la  the  devise  to  deslf- 
aate  such  paioali  with  tite  aid  ol  *Tr*'*"¥v  art- 
denoEL 


ERROB  to  Uie  CIreult  Court  for  UcLean 
CouDtj  to  review  a  decree  in  favor  of  com- 
platnanta  iti  a  proceeding  instituted  to  obtain 
construction  of  the  will  of  John  Rodman,  de- 
ceased, and  to  quiet  complainant's  title  to  cer- 
tain laods  alleged  to  have  been  devised  by  the 
wUL  4fin^ 

Statement  by  Cra%,  J.i 

This  was  a  bill  brougtit  by  Edward  h, 
Rodman,  Joseph  L.  Rodman,  and  Maiy  J. 
Rodman  against  the  helisaod  other  devisees 
of  John  Rodman,,  deceased,  to  construe  the 
will  of  deceased  and  to  quiet  title  to  certain 
lands  alleged  to  bare  been  devised  by  the 
will. 

John  Rodman  died  testate  July  80.  1889. 
At  the  time  of  his  death  he  owned  in  fee: 
The  northwest  quarter  of  the  northeast  quarter 
of  section  37 ;  sixty  acres  off  of  the  west  side 
of  the  southeast  quarter  of  section  22 ;  the 
■outhwest  quarter  of  the  northeast  quarter  of 
■ectlon  33 ;  and  the  southeast  quartor  of  the 
lUHtbeast  quarter  of  section  32,— all  in  town- 
•hip  88  north,  nojie  8  east,  In  HcLeaa 
ooanty. 

He  left  surviving  him  Mary  Jane  Rodman, 
his  widow,  and  his  only  beirt-at-law,  his 
children,  Ann  Eliza  Boyce,  Joseph  L.  Rod- 
man, Edward  L.  Rodman,  Lucinda  Whlt- 
comb,  and  his  grandchild,  Mai^  Eveline 
King,  the  sole  heir  and  child  of  hii  deceased 
daughter,  Margaret  A  Craig. 

The  will  was  executed  October  17.  1888, 
No.  L 


40a 


tta 


Ma 


and  admitted  to  protiate  July  19,  1889,  and 
was  as  follows: 

"PirsL  I  will  to  my  daughter,  Ann  Eliza 
Boyce,  forty  (40)  acres  of  land,  being  the 
northwest  quarter  of  the  northeast  quarter  of 
section  twenty-seven  (27j. 

"Second.  To  my  son,  Joseph  L.  Rodman 
I  will  and  bequeath  one  tkundred  acres  of  land 
(100)— sixty  acres  (60)  off  of  the  west  side 
of  the  southeast  quarter  of  section  twenty-two 
(23),  forty  acres  (40)  being  the  northwest 
quarter  of  the  southeast  quarter  of  8ecti<Hi 
twenty-two  (28). 

"  Third.  To  my  son,  Edward  L.  Rodman, 
I  will  and  bequeath  forty  acres  of  land,  be- 
ing the  northeast  quarter  of  the  southesst 
quarter  of  section  twenty-two  (33) . 

"Fourth.  I  give  to  my  daughter,  Lucinda 
Whitcomb,  two  thousand  dollars  ($3,000). 

"Fifth.  To  my  grandaughter.  Mary  Eve- 
line King,  I  give  two  hundred  dollars  ($200). 

**Tba  above  legacies  to  be  paid  out  of 
moneys  and  credits  on  hand  and  prooeeds  of 
the  sale  of  personal  property.  All  of  the 
above  land  being  in  town  twenty-three  (33) 
north,  ran^e  three  (8)  east  of  the  third  prin- 
cipal meridian." 

The  will  contained  a  sixth  clause  in  which 
certain  personal  property  was  devised  to  the 
widow  and  she  was  also  given  the  control  of 
the  above-described  lands  dnring  her  life. 

It  will  be  observed  that  the  two  forty-acre 
tracts  8.  W.  N.  E.  32  and  S.  E.  N.  E.  39, 
owned  by  the  testator,  are  not  mentioned  in 
the  will,  and  that  the  testator  never  owned 
the  N.  B.  of  8.  B.  33  which  is  devised  to 
Edward  L.  Rodman,  and  that  the  forty  acres 
devised  to  Jospeh  L.  Rodman  laps  on  to  the 
sixty  acres  devised  to  him  and  Includes 
'Within  it  the  north  thirty  acres  of  the  sixty 
acres  and  that  he  did  not  own  the  east  ten 
acres  of  the  N.  W.  qr.  of  8.  E.  qr.  which  is 
devised  to  Joseph.  The  situation  will  be 
better  understood  by  the  following  plats  of 
the  land.  No.  1  being  the  land  owned  by 
the  testator  and  No.  8  t&t  specifically  namad 
In  the  will : 

Na8. 


IT 


S2 

not 

devised 

Josep 

A 

b  L 

Edward 
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Josep 

Ann  B. 
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The  testator  when  lie  exefiited  tb*:  will  and 
«t  the  time  of  his  death  was  in  the  (•nasession 
•of  the  lands  owned  by  him;  he  owned  no 
•other  lands. 

The  bill  prayed  for  a  eonstructioo  of  the 
win  and  that  the  lands  he  held  to  have  vested 
under  the  will :  The  8.  £.  qr.  of  N.  E.  qr. 
of  section  22  in  Edward  L.  Rotlmao  and  the 
8.  W.  qr.  of  N.  E.  or.  in  Joseph  L.  Rod- 
-mBD,  ana  that  the  widow  be  held  to  have  a 
life  estftta  Id  all  the  lands.   The  answer 

Sractically  admitted  the  facts  set  up  in  the 
ill  but  denied  that  it  was  the  intention  of 
the  testator  to  devise  the  two  forty-acre  tracts 
In  N.  E.  qr.  of  section  22,  or  that  the  will 
was  capable  of  that  construction,  and  claimed 
that  said  lands  descended  aa  intestate  estate. 
The  court  oo  the  hearing  decreed  aabstan* 
-tiallj  as  prayed  for  In  the  bill. 

Meun.  Kerrlek*  Loeaa  A  Speneer  for 

plaintiffs  In  error. 

Menrt.  BenjMBtai  ft  Korriaaey*  fsa  de- 
fendants in  error: 

In  every  case  calling  for  construction,  the 
^estion  of  first  Importance  Is,  What  was  the 
Viator's  intention? 

Decker  v.  Decker,  121  111.  854. 

It  is  prrsumed  that  a  teslator,  when  he 
makes  and  publishes  his  will,  intends  to  dis- 
pose of  the  whole  of  his  estate,  unless  the  pre- 
aumption  ia  rebutted  by  its  provisions,  or 
otherwise  by  evidence  to  the  contrary. 

BiggiTu  v.  Dioen,  100  III.  554:  Wemant 
Union  ,Vi$iio7iary  Soe.  of  America  t.  Mead, 
181  ni.  888. 

Evidence  (Mm  the  will,  as  to  ^ts  and  dr- 
cunistances  surrounding  the  testator,  is  admis- 
••ible  to  correct,  as  to  its  effect,  a  mistake  ap- 
parent on  the  face  of  the  will,  or  to  explain 
aooie  latent  ambiguity. 

Snuder  v.  Warbaue,  U  K.  J.  Eq.  488:  Wood 
T.  WhiU.  88  Me.  840.  Se  Am.  Dec  654;  Poeoek 
Y.  Bch'nger.  108  lod.  978.  08  Am.  Rep.  71; 
OmtV  T.  Alterton,  48  Ma  18:  P"teh  v.  White, 
117  U.  B.  810.  29  L.  ed.  860;  Decker  v.  Decker, 
121  111.  811;  Morelnnd  v.  Brady,  8  Or.  303,  34 
Am.  Rep.  581;  Seebrock  v.  Fedavta,  83  Neb. 
418;  GiAeord  v.  Alexander,  67  III.  581:  Maton 

MerriU,  138  HI.  503. 

The  words  of  the  will  may  be  lotercbaDged 
«r  Iransptised  to  carry  into  effect  the  general 
intent  of  the  testator. 

Jarman.  Wills,  008;  Wirr^$  App.  102  Pa. 
910;  Bx  parte  Hernbg,  8  Bradf.  420. 

Cra%i  J.t  delivered  tiie  opinion  of  the 

«onrt : 

III  ihe  construction  of  a  will  the  important 
-quesiion  always  is.  What  was  the  intention 
of  the  teatntort  Aa  was  well  said  by  CWw/" 
Jvtice  Marshall  In  Finlay  v.  King,  28  IT.  & 
8  PeL  846,  7  L.  ed.  701 :  "The  Intent  of  the 
testHior  la  the  cardinal  rule  in  the  oonstruc- 
tion  of  wills,  and  if  that  Intent  can  be  clearly 
perceived,  and  is  not  contrary  to  some  posi- 
tive rule  of  law.  It  must  prevail,  although 
in  giving  effect  to  it  some  words  should  be 
rejected,  or  ao  restrained  In  their  application, 
aa  materially  to  change  the  literal  meaning 

the  particular  sentence."  See  also  Decker 
T.  Deehr,  181  111.  854. 
«8  L.R  A. 


It  will  be  presumed  that  a  person  when  ho 
makes  and  publishes  a  will  intends  to  dia> 
pose  of  his  whole  estate  unless  the  preaump* 

tion  is  rebutted  by  its  provisions  or  evidence 
to  the  contrary.  Higgim  v.  Dioen,  100  111. 
556 ;  Vforrutnt  Union  Miutonarv  8oo.  ^  Amer- 
tea  T.  Mead,  181  111.  808;  8  Redt.  Wills, 

85. 

Upon  an  examination  of  the  will  In  this 
cose  nothing  will  be  found  tending  In  the 
least  to  establish  an  intention  on  the  part  of 
the  testator  to  leave  any  portion  of  bis  prop- 
erty to  descend  as  intestate  estate.  On  the 
other  hand,  in  view  of  the  property  owned 
by  the  testator  it  is  manifest  from  the  lan- 
guage of  the  will  that  the  b'stator  Intended 
todevisehisentireestate.  Whcnthewill  was 
executed  and  at  the  time  of  the  testator's  death 
he  owned  180  acres  of  land  and  no  more.  Of 
this  the  testator  as  Is  manifest  from  the  will 
attempted  to  devise  100  acres  to  his  son  Jo- 
seph, 40  acres  to  his  son  Edward,  and  '40 
acres  to  his  daughter  Ann  Eliza  Boyce,  mak- 
ing 180  acres,  all  the  land  possessed  by  the 
testator.  But  while  It  is  manifest  tiiat  the 
testator  intended  to  dispose  of  all  the  landa 
he  possessed  yet  the  language  of  the  will  as 
found  ia  the  second  and  third  clauses  if  con- 
strued literally  as  written  will  defeat  the 
plain  Intention  uf  the  testator.  Shall  that  be 
done  or  shall  resort  be  had  to  extrinsic  evl> 
deuce  to  ascertain  the  real  intent  of  the  tes- 
tator. In  the  consideration  of  a  question  of 
this  character  In  Decker  v.  Decker,  tupra,  it 
was  said :  "Wlille  the  general  rule  Is  that  the 
intention  of  the  testator  is  to  be  gathered  from 
an  inspection  and  consideration  of  the  will 
and  from  no  other  source,  yet  in  case  of  latent 
ambiguity  courts  do  and  must  listen  to  ez- 
trinsic  evidence,  not  .for  the  purpose  of  con> 
tradicting  or  adding  to  the  terms  of  the  will, 
.  .  .  but  for  the  purpose  of  determining  the 
existence  or  non-existence  of  latent  ambiguity 
.  .  .  and  for  the  further  purpose  of  enabling 
the  court  to  look  upon  the  will  in  the  llgliCof 
the  facts  and  circumstances  surrounding  the 
testator  at  the  time  the  will  was  made,  where- 
by to  determine  the  Intention  of  the  testator.  '* 

Wigram  on  Extrinsic  Evidence  in  the  Inter- 
pretation of  Wills,  after  citing  cases  to  prove 
that  extrinsic  evidence  may  be  resorted  to, 
says:  "They  may  be  multiplied  without 
end, '  and  adds :  "They  appear  to  justify  the 
conclusion  that  every  claimant  under  a  will 
has  a  right  to  require  that  a  court  of  con- 
struction, in  the  execution  of  Its  ofBce,  shall, 
by  means  of  extrinsic  evidence,  place  itself 
in  the  situation  of  the  testator  the  meaning 
of  whose  language  it  Is  called  upon  to  de- 
clare." Quoted  with  approval  in  Womant 
Union  MiMionary  Soc.  of  America  v.  Mead, 
181  111.  862. 

In  Patch  V.  White,  117  U.  8.  210-217,  20 
L.  ed.  860-864,  It  is  said  ;  "A  latent  ambl- 
guity  In  a  will,  which  may  be  removed  by 
extrinsic  evidence,  may  arise:  (1)  Either 
when  it  names  a  person  as  the  object  of  a  gift 
or  a  thing  as  the  subject  of  it,  and  there  are 
two  persons  or  things  that  answer  such  name 
or  description  ;  or  (2)  when  the  will  contains 
a  misdescription  of  the  object  or  subject,  as 
where  tiiere  is  no  such  person  or  thing  In  ex- 
Utence,  or,  tf  In  exlstesoe,  the  person  Is  not 
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the  one  InteDdfd.  or  the  thing  does  oot  be- 
long to  the  testator.^ 

After  citing  cases  the  court  concludee: 
"Bj  merely  striking  out  the  words  'six'  and 
three*  tram  the  description  of  the  will, 
not  applicable  (nnleas  interebanged)  to  any 
lot  which  the  testator  owned  ...  the 
residue  of  the  description  in  view  of  the  oon- 
text  so  exactly  applies  to  the  lot  in  question 
that  we  have  no  hesitation  in  saying  that  it 
was  lawfully  devised  to  Henry  Walker." 
P. 

In  MorOand  t.  Brad^,  8  Or.  808,  84  Am. 
Rep.  S81,  In  considering  a  question  of  this 
character,  the  court  said:  '^e  apprehend 
tiiere  can  be  no  question  of  the  admissibility 
of  extraneous  oral  evidence  to  show  the  state 
and  extent  of  the  testator's  property,  in  order 
to  place  the  court  in  the  same  position  the 
testator  was  in  at  the  time  he  made  the  will 
In  question.  This,  we  think.  Is  unquestion- 
ably the  rule  established  by  the  decided 
eases.  This  being  done,  It  appears  that  the 
testator  had  no  such  lots  as  those  described 
as  lots  1  and  3,  in  the  particular  block  named. 
This  renders  It  certain  tliat  the  lots  named 
were  erroneous,  and  the  words  describing 
them  can  have  no  possible  operation,  and 
must  be  rejected. " 

In  Deehrr  t.  Iktiker,  tupra,  by  the  terms  of 
the  will  Uie  testator  devised  twenty  acres  off 
the  west  half  of  N.  E.  qr.  of  N.  £.  or.  of 
sec.  88  T.  18  N.  R.  11  W.  The  evidence 
however,  showed  that  the  testator  never 
owned  N.  E.  of  N.  E.qr.of  88or  aoy  part  of  It 
but  he  did  own  the  N.  W.  qr.  of  N.  E.  qr.  of  the 
section.  It  was  held  that  there  was  a  latent 
ambiguity  in  the  devise  the  descriptive  words 
of  the  land  devised  beins  in  part  false,  that 
the  false  description  might  be  striken  out  and 
the  devise  sustained  as  embracing  the  land 
owned  by  the  testator.  Keeping  in  view  the 
foregoing  rules  of  construction  it  seems  plain 
that  the  testator  did  not  intend  to  leave  the 
two  forty-acre  traots  in  N.  E.  q^  of  seo.  23 
to  descend  as  intestate  estate.  He  in  plain 
words  devised  to  Joseph  100  acres  of  land  and 
then  follows  with  a  particular  description— 
that  is  60  acres  off  of  Uie  west  side  of  the  8.  E. 
qr.  of  sec  32  and  40  acres  being  the  N.  W. 

?[r.  of  the  6.  £.  qr.  of  sec  28.  Thereby  the 
orty-acre  tract  was  made  to  overlap  the  north 
80  acres  of  the  60  acres  which  were  to  be  a 
part  of  the  100  acres  devised  to  Joseph.  The 
east  10  acres  of  the  40  devised  to  Joseph  the 
testator  never  owned,  so  that  the  general 
puTDOse  to  devise  to  J^oscph  100  acres  would 
be  defeated  and  he  would  take  but  60  acres 
under  the  devise  and  the  adjoining  40  acres 
on  the  north  of  the  60  acres  is  left  undevised 
and  the  general. Intent  for  the  disposition  of 
the  entire  tract  would  be  defeated. 

It  is  also  apparent  that  the  purpose  of  the 
testator  as  expressed  in  Qie  will  was  to  give 
his  son  Edward  L.  Rodman  forty  acres  of 
land.  Indeed  the  will  says:  "To  my  son 
Edward  L.  Rodman  I  will  and  bequeath 
forty  acres  of  land."  The  land  Is  then  de- 
scribed as  the  N.  E.  qr,  of  the  B.  E.  qr.  of 
MC.  82.  land  which  the  testator  nerer  owned, 
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but  he  did  own  40  acres  lylug  directly  ninth 
of  the  40-acre  tract  described  which  wa» 
known  as  B.  E.  qr.  of  N.  E.  qr.  of  sec  22. 
If  the  will  is  to  be  construed  as  contended 
tat  by  plaintiffs  in  eiror  the  devise  of  40- 
acres  of  land  to  fidward  will  be  defeated  en- 
tirely and  the  intention  of  the  testator  will 
be  disregarded.  If  therefore  by  any  of  th» 
recognized  rules  of  construction  the  will  may 
be  so  construed  as  to  give  the  language  or 
the  testator  effect,  and  thus  carry  out  the  evi- 
dent intention  not  only  to  dispose  of  hie  en- 
tire estate  but  to  give  to  his  sons  Joseph  and 
Edward  the  land  intended  to  be  devised  \o- 
them  it  la  the  duty  of  the  court  to  adopt 
that  construction,  Bedf.  Wills,  *469,  says: 
"Where  the  testator  misdescrlbes  his  estat*- 
as  being  in  different  localities  from  the  fact, 
putting  one  estate  in  the  locality  of  another 
and  vice  verMo,  It  was  held  that  where  suffi- 
cient appeared  upon  tlie  tam  of  the  will  a» 
applied  to  the  subject-matter  to  show  that 
such  misdescription  was  a  mere  mistake  either 
in  the  testator  or  the  person  who  drew  np- 
tiie  will,  tliat  it  would  not  have  the  effect  to 
defeat  the  obvious  intention  of  the  testator.* 
While  words  cannot  be  added  to  a  will  yet  in 
arriving  at  the  intention  of  tiie  testator  a» 
has  been  shown  by  the  authorities  so  mut^ 
as  is  false  in  the  description  of  the  premise* 
devised  may  be  striken  out,  and  after  striking 
out  tbo  false  description  if  enough  remaina 
to  Identify  the  premises  intended  to  be  de- 
vised the  will  may  be  read  and  construed 
with  the  false  words  eliminated  therefrom. 
Adopting  that  rule  here  the  second  and  thin) 
clauses  will  read  as  follows  : 

**  Second.  To  my  son,  Joseph  L.  Rodman, 
I  will  and  bequeath  one  hundred  acres  of  lana 
(100)— sixty  acres  (60)  off  of  the  west  side 
of  the  southeast  quarter  of  section  twenty- 
two  (2*^) ,  forty  acres  (40) ,  being  the  .  .  . 
quarter  of  the  .  .  .  quarter  of  sectit» 
twenty- two  (88). 

"  Third.  To  my  son,  Edward  L.  Rodman. 
I  will  and  bequeath  forty  acres  of  land,  be- 
ing the  .  .  .  quarter  of  the  .  .  .  qnartor 
of  section  twenty-two  (23)." 

Bearing  In  mind  that  the  testator  owned  two 
forty-acre  tracts  in  "S.  £.  qr.  of  sec  22,  and 
reading  the  two  clauses  of  the  will  in  the 
Ilghtofsnrroundingcireanutances,  we  think 
all  difficulty  is  removed  in  regard  to  the 
lands  devised  by  these  two  provisions  of  the 
will.  The  testator  owning  two  quarters  of  a 
quarter  of  section  22  devised  one  quarter  to 
his  son  Joseph  and  the  other  quarter  to  hiS' 
son  Edward  and  the  two  sons  took  and  held 
the  two  tracts  undivided.  The  circuit  court  in 
its  decree  held  that  the  two  40-acre  tracts 
were  devised  by  the  will,  the  B.  W.  40  to 
Joseph,  and  the  S.  E.  40  to  Edward  ;  in  till* 
respect  we  think  the  court  erred,  but  as  the 
error  was  one  which  did  not  affect  plaintiffs 
in  error,  they  having  no  Interest  whatever 
in  the  premises,  the  error  was  one  which  did 
no  harm  and  Innoa  no  ground  for  rev«nin( 
the  decree. 
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8TATB  of  ArtaniM,  m  nf.  V.  B.  KINS- 
WOKTHY,  Attff  Gen., 
«. 

JoHph  W.  MARTIN. 
(aOArk.84aL) 

The  poww  of  the  leiflelatare  to  provide 
ftor  Mere  than  one  Jndfe  Id  a  Judicial  dr- 
mlt  ■  Dot  United  tgr  tbe  iwoTiiioD  of  Coirn^ 
art.  7. 1 II;  ttat  tor  eoeta  ofraalt     Jodge"  iluUl 

be  ciciotod- 

(Xarohl6,18Se^ 

PETmOK  for  a  vrlt  of  quo  warranto  to 
determltie  by  vbat  authority  respoDdent 
was  ezercisiDg  tbe  office  of  judge  of  the  Cir- 
cuit Court  aoH  to  oust  him  tuerefroin.  Writ 
Oikharged. 

Statement  by  Wood,  J.: 

On  tbe  8th  day  of  February,  1895,  the  leg- 
islature passed  an  act  entitled  "An  act  to 
provide  for  an  additional  circuit  judge  for 
tbe  Bixtb  judicial  circuit,  and  to  regulate 
the  prftctice  In  the  dnmit  court  of  Pulaski 
oonnty."  Tbe  act,  eotnmeDcing  with  the 
preamble,  Is  as  follows:  "Wberoas,  tbe  In- 
crease of  population  and  of  judicial  business 
In  tbe  si  xth  judicial  circuit  of  which  Pulaski 
county  is  a  part,  is  so  great  that  t^e  courts 

firoTlded  by  law  cannot  protect  the  people 
n  their  constitutional  right  to  obtain  justice 
promptly  and  without  delay,  and  in  crfm- 
loel  Drosecutioos  cannot  afford  the  accused  a 
speecf/  trial  as  guaranteed  by  tbe  constitu- 
tion ;  therefore,  be  It  enacted  by  the  general 
assembly  of  the  state  of  Arkansas,  that :  Sec- 
tion 1.  Hereafter  there  shall  be  an  additional 
judge  of  tbe  circuit  court  for  the  sixth  judi- 
cial circuit.  Sec  2.  The  circuit  court  of 
Pulaski  oonoty  shall  be  divided  Into  two 
divlsioDB,  to  be  known  as  tbe  flrst  and  sec- 
ond dlTisions.  Sec.  8.  Tbe  circuit  judge  now 
in  office  shall  bold  the  court  for  the  first  di- 
vision, the  judge  provided  for  by  this  act 
shall  hold  the  court  for  tbe  second  diTlsioo, 
and  their  successors  shall  severally  do  the 
like,  and  said  judges  shall  be  elected  and 
appointed  fw  each  division  separately, 
where  tbe  dispatch  of  the  business  of  the 
court  shall  render  It  expedient,  either  judge 
may  hold  tbe  court  of  the  other  division." 
Acta  1895,  chap.  7,  p.  9.  The  remainiug 
■ectioos  proviae  for  the  method  of  pro- 
cedure in  the  respective  divlaiona,  the  hold- 
ing of  court  in  Perry  county  by  either 
judge,  payment  of  salary,  etc.  It  is  unnec- 
essary, for  the  purposes  of  this  decision,  to 
set  them  out.  On  the  13th  day  of  Februuy, 
1895,  tbe  governor  appointed  Joseph  W. 
Martin,  Esq.,  "aa  judge  of  the  circuit  court 
tot  the  iecond  divlston  of  the  sixth  judicial 


Hon.— Tbe  oonstltutloniil  oonstniotloD  made  br 
tbe  above  case  la  so  fully  dtaouased  therein  as  to 
Deed  notblns  taitber,  Tbe  oonteotlon  that  the 
article  **  aV  ahouM  be  eonatmed  as  equivalent  to 
*ione"  nthea  a  novel  question  ot  mnob  praotical 
tmporUticc  In  ooostltntlOBal  law,  bat  wbleh,  fn  tbe 
Uffbt  of  tbe  above  opinion,  ean  hardly  be  oon- 
tfdered  doubcfoL 
»L.& A. 


diabiet."  On  the  same  day  he  received  bla 
commission  from  the  governor,  and  qualified 
as  the  law  provides,  and  entered  upon  tbe 
discharge  of  the  duties  of  the  office.  Tbe 
state,  through  her  attorney -general,  filed  an 
information  with  the  clerk  of  this  court,  and 
applied  for  a  writ  of  quo  warranto.  The  re- 
spondent waived  the  writ,  entered  his  ap- 
pearance, and  filed  his  response  setting  up 
his  authority  to  bold  tbe  office  by  virtue  of  ■ 
the  act  above  recited,  and  his  appointment  and 
commission  by  the  governor.  The  state  de- 
murs to  the  response,  and  the  question  ariae» 
on  the  demurrer. 

Mmn.  E.  B.  Ktnawortlij.  Aito-Qen., 
John  H.  Roeot  and  WilUajaa  fr  Brad- 
shaw.  for  petltlooer. 

Mmr».  Boae.  Hemlnffwaj-  ft  Boae.  S. 
B.  CookriU,  J.  K.  Moore.  BatdilTe  A 
Fletcher.  Blackwood  ft  WiUiama. 
Jonea  ft  McCain,  and  Morrla  Cohn.  for 
renwndent: 

A  constitution  is  framed  for  a^  to  come, 
and  Is  designed  to  approach  Immor^ly  as 
near  as  mortality  can  approach  it. 

OoJiens  V.  Virginia,  19  U.  a  6  Wheat  887,  « 
L.  ed.  287. 

Tbe  powera  of  tbe  different  departments  am 
expresaed  in  general  terms,  leaving  to  tbe  leg- 
islature, from  time  to  time,  to  adopt  its  own 
means  to  effectuate  legitimate  obfecla. 

Martin  v.  Hanter,  U  U.  S.  1  Wheat.  830,  4 
L.  ed.  102. 

Ko  court  of  justioe  can  be  authorized  so  to 
construe  any  clause  of  tbe  constitution  as  to 
defeat  Its  obvious  end,  when  another  construc- 
tion, equally  accordant  with  tbe  words  and 
sense  thereof,  will  enforce  and  protect  them. 

Pr^  V.  Penntyltania,  41  U.  S.  10  Pet.  013. 
10L.ed.  1088. 

It  is  apparent  that  tbe  oonstltDllonal  con- 
rention  intended  to  provide  adequate  means  to 
administer  the  law  in  all  the  countiea  In  tha 
stata 

Re  Qroff,  21  Keb.  647.  59  Am.  Rep.  859. 

The  constitution  should  receive  a  fair  and 
liberal  Interpretation  so  that  the  true  objecta 
of  the  grant  may  be  promoted. 

State  V.  8eott,  9  Ark.  276. 

EveiT  presumption  is  In  favor  of  tbe  consti- 
tutionality of  an  act  passed  by  the  legislature. 

yeal  V.  Shinn,  49  Ark.  282;  Dabt»  v.  State^ 
89  Ark.  856,  48  Am.  Rep.  276;  Ex  parte  Bey- 
notdi,  52  Ark.  889;  Eaeon  v.  &ate,  11  Ark. 
481;  Bzparte  Jone$,  3?  Ark.  858. 

The  words  "a  circuit  judgeT'do  not  Imply 
that  there  may  not  be  more  than  one  U  more 
tban  one  should  be  needed. 

Aatt'onal  Unwn  Bank  tjfBoiton  v.  Oopeland, 
141  Mass.  267;  Thompaon  v.  WeOeyan  Nam- 
paper  Am.  8  C.  a  849;  European  Gent.  R. 
Co.  T.  WettaU,  6  Beat  &  a  970;  Smith  v. 
Allen,  81  Ark.  271. 

If  the  coostituUoD  should  recfdve  the  strict 
construction  contended  for,  the  government 
under  it  would  aooo  become  so  hampered  by 
technical  rules  that  a  new  constitutioo  wouU 
be  an  imperative  necessity  every  few  years. 

Wmng  V.  Beebe,  IS  Ark.  MB; .  Saile  «, 
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8taU,  88  Ark.  664.  43  Am.  Rep.  8;  Dant  t.  [ 
Oainea,  48  Ark.  886;  Lim  Rock  t.  LittU 
Boek  Board  ef  Improtementa,  43  Ark.  161; 
State  T.  NieHott.  S6  Ark.  74.  7  Am.  Rep.  600; 
JState  T.  8eott,  9  Ark.  287;  State  v.  Ooio,  30 
Ark.  212:  iVW  t.  Bhinn,  49  Ark.  227;  FanM 
T.  45  Ark.  400;  Saundertf.  Erwin,  49 

Ark.  870:  &-a/««  t.  ^te.  47  Ark.  481.  68  Am. 
Rep.  768;^a(eT.  a»7vU>,15ATk.  664;  Waiker 
85  Ark.  890;  Dant^  t.  WhiteUy, 
14  Ark.  687;  6(.  Xotff^,  /.  M.  £&  Bailicay  r. 
<8tafa.  47  Ark.  838;  Ptilathi  OmntvBoani  nf 
Equalization  Cnta.  Ark.  S19;  WmUnmaan 
T.  Mimmt,  Id.  350. 

The  legislature  maY  do  anything  not  forbld- 
<len  by  the  lani^uase  of  the  constitution  or  by 
necessary  implicatioD  from  that  language. 

8taU  T.  Fairehild,  IB  Ark.  633;  LytU  r. 
Halff,  75  Tex.  139;  Ombt  t.  ^ta,  26  lod.  98; 
State  T.  WoTnaek,  4  Wash.  19;  Bom  Slate, 
68  Ga.  108. 

Woodft/.,  delivered  the  opinion  of  the 
ourt : 

The  state  contends  that  the  act  Is  In  conflict 
with  section  18  of  article  7  of  the  Constitu- 
tion, which  is  as  follows:  "The  state  shall 
be  divided  Into  convenient  circuitfi,  each  cir- 
cuit to  be  made  up  of  contiguous  couotleB. 
for  each  of  which  circuits  a  judge  shall  be 
elected,  who,  during  his  continuaooe  in  office 
shall  reside  in  and  he  a  conservator  of  the 
peace  within  the  circuit  tta  which  lie  shall 
have  been  elected. "  It  is  contended  that  the 
word  or  letter  "a"  before  the  word  "jndge" 
In  the  above  section  is  a  limitation  upon  the 
power  of  the  legislature  to  provide  for  more 
than  one  judge  in  a  judicial  circuit.  We 
most  keep  to  the  front  certain  familiar  but 
unvarying  rules  when  we  oome  to  interpret 
the  provisions  of  any  section  of  a  constitu- 
tion. (1)  Unambiguous  words  need  no  in- 
terpretation. (2)  Where  construction  is  nec- 
essary, words  must  be  gi  ven  their  obvious  and 
natural  meaning.  (8)  The  words  or  provis- 
ions under  consideration  must  be  construed 
with  reference  to  every  other  provision,  so 
as  to  preserve  harmony  in  the  whole  instru- 
mont.  (4)  The  intent  of  the  framers,  gath- 
'Cred  from  both  the  letter  and  spirit  of  the  in- 
strument, is  the  law.  Potter*s  Dwarr.  Stat. 
20S,  note  SO;  Sedgw.  Stat.  &  Const.  L.  195, 
418 ;  Beavera  v.  State,  60  Ark.  124 ;  State 
T.  Setitt,  9  Ark.  271;  Hatokin*  v.  FiUeine, 
84  Ark.  288.  Then,  when  we  come  to  pass 
upon  the  constitutionality  of  an  act  of  the 
legislature,  we  must  remember  that  a  state 
-conatitutioo  is  not  a  grant  of  enumerated 
powers.  Its  object  Is  to  outline  the  depart- 
ments of  government,  and  apportion  Its  vari- 
ous powers  among  them.  Having  vested  the 
lawmaking  power  in  the  legislature,  it  pos- 
sesses that  power  In  an  absolute  and  unlim- 
ited degree,  unless  the  restriction  Is  found 
In  the  constitution  itself.  Cooley,  Const 
Llm.  300,  201,  206.  Hence  we  always  look 
to  seo,  not  whether  the  power  Is  given,  but 
whether,  in  express  terms  or  by  necessary 
implication,  it  is  forbidden.  Cooley,  Const. 
Lfm.  304,  200;  Neal  v.  Shinn,  49  Ark.  337; 
Sealet  v.  State,  47  Ark.  481,  58  Am.  Rep.  768 ; 
Sitl  T.  ObrniiM,  15  N.  Y.  297 ;  Seara  r.  Got- 
ir^,  5  Hlch.  351.  Judicial  Interpositicui  to 
-38  L.R  A. 


avoid  an  act  of  the  legislature  Is  never  justi- 
fied unless  it  is  clear,  beyond  rallonal  con- 
troversy, that  It  has  passed  the  bounds  set  by 
the  fundamental  law.  Com.  v.  MeClftdcey,  9 
Rawle,  874;  Weuter  v.  Hade,  53  Pa.  474; 
ftopia  V.  NeiB  York  Gent.  R.  Co.  34  N.  T. 
504 ;  People  v.  Orange  County  8upr».  37  liarb. 
676 ;  Cochran  v.  Tan  Surlay,  20  Wend.  365, 
82  Am.  Dec.  670,  and  pther  cases  cited  in 
Cooler,  Const  Lim.  304,  306,  316,  817;  Cor- 
ton  T.  Bt,  FraneU  Letee  DM.  69  Ark.  61& 
Now,  the  adjective  "a,"  commonlv  called 
the  "indeSnite  article,"  and  so  called,  too, 
because  it  does  not  define  any  particular  per- 
son or  thing,  is  entirely  too  indefinite,  in  the 
connection  used,  to  define  or  limit  the  num- 
ber of  judges  which  the  legislative  wisdom 
may  provide  for  the  judicial  circuits  uf  the 
state.  And  it  is  perfectly  obvious  that  its 
office  and  meaniug  was  well  understood  by 
the  framers  of  our  constitution,  for  nowhere 
in  that  Instrument  do  we  find  it  used  as  a 
numerical  limitation.  It  Is  Insisted  that  If 
"a"  does  not  mean  "one,"  and  "but  one,* 
in  the  section  quoted,  then  the  way  is  open 
for  a  latitudinarlan  construction  In  the  vari- 
ous other  sections  where  it  occurs ;  and  thai 
the  number  of  governors,  attorneys- general, 
secretaries  of  state,  auditors,  gencnirassem- 
blirs.  etc.,  we  are  to  have  depends  only  upon 
legislative  caprice.  Let  us  see.  Section  1, 
article  6,  of  the  Constitution  provides :  **  The 
executive  department  of  this  state  shall  con- 
sist of  a  governor,  secretary  of  state,  treasurer 
of  state,  auditor  of  state,  and  attorney-gen- 
eral. "  No  oue  would  contend  that  there  cnu  d 
be  more  than  one  of  each  of  these  function- 
aries, but  the  limitation  is  not  found  iu  the 
use  of  the  letter  "a."  It  is  Id  the  name  of 
the  ofSce  and  officer  created.  The  idea  of 
two  governors,  secretaries  of  state,  trensurera, 
etc ,  is  unknown  in  the  history  of  the  forma- 
tion of  state  governments  In  this  republic 
It  would  be  utterly  incompatible  with  the 
duties  of  these  ofilcers  to  have  a  divided  de- 
partment and  a  head  for  each.  Moreover, 
other  sections  may  be  looked  to  as  dolluing 
the  number  as  to  the  executive.  For  in- 
stance, section  2  provides:  "The  supreme 
executive  power  oi  this  state  shall  be  vested 
in  a  chief  magistrate  who  shall  be  styled  'tlie 
Governor  of  the  State  of  Arkansas. '  "  See 
also  section  6.  There  can  be  but  one  chief 
magistrate,  one  commander  In  chief.  Take 
the'legislatlve  department.  Section  1,  arti- 
cle 6,  is  88  follows  I  "The  legislative  power 
of  this  state  shall  be  vested  in  8  gcneritl  aa> 
sembly  which  shall  consist  of  the  sent)  >iid 
house  of  representatives. "  Section  18 :  "  i:^ach 
house,  at  the  beginning  of  every  regular  ses- 
sion of  the  general  assembly  and  whenever 
a  vacancy  may  occur  shall  elect  from  its 
members  a  presiding  oflScer,  to  be  styled  re- 
spectively the  president  of  the  senate  and 
the  speaker  of  the  house  of  represfutatires." 
Itefcrence  is  made  in  the  brier  of  counsel  to 
these  sections,  and  it  is  urge<l  that  unless  "a* 
is  a  limitation  to  one,  and  but  one,  in  sec- 
tion 18  of  article  7,  there  is  nothing  to  in- 
hibit more  than  one  general  assembly,  one 
president  of  the  senate,  and  one  speaker  of 
tlie  house.  But  again  it  Is  patent  that  tte 
limitation  to  one  goneral  assembly  ii  not  !■ 
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the  use  of  the  letter  "  ft, "  but  is  referable  to 
the  principle  that  tbere  can  be  but  one  bu- 
pretne  legislative  power  in  a  state.  Tliat 
•OTereign  power  being  delegated  bj  the  con- 
fltltution  to  a  Keneral  Hssembty,  It  canaot 
create  another  general  assembly,  sod  delegate 
to  it  the  same  power.  So  for  as  the  president 
of  the  senate  and  speaker  of  the  house  are 
eonoemed.  they  are  preaidiag  ofBcers.  There 
can  be  but  one  presiding  officer.  The  limita- 
ti«i  la  in  the  word  "presiding,"  not  in  the 
letter  "a."  Now,  in  other  sections  we  And 
the  word  "one"  used.    Section  28,  article  7, 

groTidesthat  "the  county  court  shall  be  held 
y  one  judge  except  in  cases  otherwise  herein 
provided. "  Section  89  :  "  For  every  two  hun- 
dred electors  there  shall  be  elected  one  jus- 
tice of  the  peace,  but  aveiy  township  how- 
ever small  ihall  have  two  justices  <^  the 
peace."  Section  46:  "The  qaalifled  electors 
of  each  county  shall  elect  one  sheriff,  .  .  . 
one  assessor,  one  coroner,  one  treasurer. "  So 
the  convention,  when  limiting  the  numl)er, 
used  the  numerical  adjective,  or  other  terms 
which  in  themselves  expressed  affirmatively 
the  idea  of  one,  and  hence  excluded  that  of 
may  more.  This  fact,  when  we  consider  that 
ronstitutions  are  framed  for  ages  to  come, 
affords  the  most  plausible  argnraent  that  the 
f ramers  of  our  const! :  ution' purposely  omitted 
limiting  the  number  of  circuit  judges,  in 
anticipation  of  any  emergencies  in  the  speedy 
administration  of  justice,  occasioned  by  the 
increase  of  population  and  the  accumulation 
of  litigation.  Especially  Is  this  argument 
fftrenguieDed  by  the  fact  that  judicial  cir- 
cuits were  to  be  composed  of  contiguous 
counties,  many  of  which,  like  Pulaski,  were 
already  large,  and  contained  cities  that  were 
rapidly  increasing  In  business  and  inhabl- 
taots.  It  requir^  no  great  amount  of  pre- 
•cience  to  discover  and  provide  for  the  very 
ccntingency  which  Is  revealed  by  the  pre- 
amble to  this  act  But  if,  on  the  contrary, 
U  could  be  said  that  the  convention  had  no 
consideration  for  the  future,  and  only  in- 
tended to  provide  for  existing  conditions, 
and  that  one  judge  for  a  circuit  was  deemed 
Bufflcient  to  meet  the  requlnmeuts  of  justice 
at  that  time,  then  the  conclusion  It  Irresisti- 
ble that  ttiey  did  not  intend  to  prohibit  what 
they  did  not  contemplate  would  ever  be  de- 
manded. Liftle  V.  Haiff,  76  Tex.  136.  This 
ia  all  that  is  necessary  to  maintain  the  valid- 
ity of  the  act  In  controversy.  -  It  is  un- 
doubtedlv  true  that  the  convention  Intended 
to  provlcfe  for  at  least  one  judge  for  a  judi- 
cial circuit.  But,  unless  tbey  alao  intended 
to  prohibit  tbe  creation  of  more,  ttae  act  must 
Btand. 

So  the  question  recurs  ai  to  the  significance 
of  the  letter  "a,"  for  the  convention  must 
be  taken  to  ha<»-  meant  what  they  have 
plainly  said.  It  performs  precisely  the  same 
office  here  as  lo  every  other  section  where  It 
occurs.  Section  6  of  article  7,  mtb,  "A 
judge  of  the  supreme  court  shall  be  learned 
in  the  law,"  etc.  ;  section  16  says,  "A  cir- 
cuit judge  shall  be  learned  in  the  law,"  etc.  ; 
section  41,  "A  justice  of  the  peace  shall  be 
a  Qualified  elector  and  a  resident  of  the  town- 
ship," etc.  Does  the  word  "a"  in  these  sec- 
ttam  Dkeaa  on^  and  only  one,  judge  or  jus- 
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ticef  If  so,  which  one?  In  the  same  section 
In  which  "a  judge"  occurs  we  find,  "He 
shall  be  *a*  conservator  of  the  peace  within 
the  circuit."  Does  "a  conservator"  mean 
that  he  Is  to  be  the  only  conservator  of  the 

fieace  for  the  clrcuitf  If  so,  this  provision 
s  plainly  in  conflict  with  others.  See  sec- 
tions 4,  40.  It  is  apparent  that "  a"  was  used 
before  the  word  "judge"  In  the  section  under 
consideration  because,  according  to  our  Eng- 
lish idiom,  the  sentence  could  not  have  been 
euphoniously  expressed  without  iL  In  some 
languages— the  Latin  and  Russian,  for  In* 
stance— it  would  not  have  been  used  at  all. 
It  could  have  been  omitted  without  in  the 
least  Impairing  the  sense,  and  Its  use  gave 
no  additional  force  or  meaning  to  the  sen- 
tence. To  use  the  illustration  of  the  learned 
counsel  for  the  state :  If  one  orders  "  a  sack 
of  flour,  a  bam,  a  horse,  a  ton  of  coal,"  etc., 
it  is  understood  he  means  but  one.  So  it 
would  be  understood  If  he  left  off  the  "a," 
and  said  "sack  of  flour,  ham,  horse,  ton  of 
coal,"  the  "a"  being  usied  before  the  words 
beginning  with  the  consonant  sound  simply 
to  preserve  the  euphony.  If  the  llmitatloa 
Is  not  In  the  word  "judge"  without  the  "a," 
there  Is  certainly  no  restriction  with  it.  Ac- 
cording to  Mr.  Webster,  "a"  means  '*one"  or 
" any, but  less  "emphatically  than  either." 
It  may  mean  one  where  only  one  is  intended, 
or  it  may  be  any  one  of  a  great  number.  That 
is  the  trouble.  Of  Itself,  it  is  In  no  sense  a 
term  of  limitation.  If  there  were  a  dozen 
judges  In  any  one  circuit  each  would  still 
be  "a  judge"  for  that  circuit  Mr.  Webster 
also  says,  "It  is  placed  before  nouns  of  the 
singular  number,  denoting  an  individual 
object,  or  quality  individualized."  "Qual- 
ity" is  defined  as  (1)  "the  condition  of  be- 
ing of  such  a  sort  as  distinguished  from 
others;  (S)  special  or  temporary  character; 
profession,  occupation.  **  Webster  Diet  The 
"a"  was  so  used  here.  The  character,  or 
profession.  Individualized,  was  that  of  a 
judge.  The  functions  of  the  office  to  be  per- 
formed were  those  of  "a  judge,"  not  gover- 
nor, sheriff,  or  constable.  A  review  of  the 
various  other  provlsloDS  of  the  constitution, 
tupra,  where  the  word  "a"  occurs,  shows 
that  no  absuxd  consequences,  such  as  filling 
the  offices  in  other  departments  with  a  mul- 
titudinous array  of  incumbents  could  pos- 
sibly result 

We  liave  not  been  furnished  with  any  case 
exactly  parallel  with  the  case  at  bar,  but 
some  of  those  cited  in  brief  of  counsel  ue 
strongly  persuasive.  The  constitution  of 
Georgia  provided  :  "There  shall  be  a  jud^ 
of  the  superior  courts  for  each  judicial  cir- 
cuit whose  term  of  office  shall  be  four  years 
and  until  his  successor  Is  qualified.  He  may 
act  in  other  circuits  when  authorized  by 
law."  It  also  provided  that  "the  superior 
courts  shall  sit  In  each  county  not  less  than 
twice  In  each  year  at  such  times  as  have  been 
or  may  be  appointed  by  law."  The  legisla- 
ture made  provision,  In  counties  having 
10,000  inhabitants,  "that  two  or  more  judges 
of  the  superior  court  may  preside  in  banc, 
or  that  said  court  may  be  held  in  two  or 
more  sections  at  the  same  time  by  different 
judges  in  any  separate  nxans  intiw  court- 
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house  or  st  the  coiiDty  alte  an  may  be  con- 
venteDt."  The  district  courts  of  Georgia 
bad  both  civil  and  crimlDal  juriadlction.  In 
Bom  y.  State,  86  Ga.  108,  the  defendant  was 

convicted  of  murder.  In  his  motion  for  new 
trial  he  assigned  as  error,  "  that  Richard  H. 
Clarke,  the  presiding;  judfce,  had  no  author- 
ity to  hold  the  superior  court  of  Fulton 
county,  for  the  reason  that  he  was  judge  of 
another  district,  and  for  the  further  reason 
that  Marshall  J.  Clark,  the  judee  of  the 
district,  was  at  the  same  time  holding  and 
presiding  over  the  snperior  court  of  Fulton 
county,  then  In  sesaion,  and  engaged  in  the 
trial  of  civil  business  in  the  room  provided 
for  the  superior  court."  The  supreme  court 
of  Georgia,  in  passing  upon  this  assignment, 
said:  "The  ooustltutlon  requires  at  least 
two  sitting!  ai  the  Buperlor  court  In  eaob 
oouutv,  but  does  not  prohibit  more  sittings 
to  be  Mid,  nor  does  It  prohibit  two  or  more 
sections  of  the  superior  court,  presided  over 
by  different  Judges,  sitting  at  the  same  time, 
where  the  interest  of  the  public  requires  the 
same  to  be  done,  so  that  justice  shall  not  be 
denied  to  any  one.  Nor  is  it  aneonstitn- 
tlonal  because  it  provides  for  this  scheme 
only  for  counties  containing  large  cities,  the 
legislature  having  power  to  classify  in  gen- 
eral terms."  The  court.  It  will  be  observed, 
was  divided  into  two  aectioma,  and  two 

}udges  were  holding  court  at  the  same  time 
n  the  district.  The  constitution  (like  ours) 
Bsid  there  shall  be  "a  judge,  **  not  two  Judees, 
tor  each  circuit.  And  if  the  legislature  nad 
the  power  to  divide  the  district  into  divisions 
and  create  a  place  to  be  filled  by  another 
judge,  we  think  it  can  make  but  little  differ- 
ence whether  he  be  called  from  another  clr- 
eult,  which  was  allowable,  orwhether  he  be 
elected  especially  for  the  place.  The  point, 
at  last,  is  that  there  were  two  divisions  of 
the  court,  and  two  judges  holding  court  In 
the  same  circuit  at  the  same  time,  and  each 
performed  all  the  duties  of  a  circuit  judge 
for  that  circuit  while  thus  engaged  in  hold- 
ing the  court.  Bee  also,  ComU  v.  State,  26 
Ind.  98;  Sh)  parte  Lloyd,  78  Cal.  421 ;  l4ftle 
V.  Half,  n  Tex.  129.  Bat  we  need  not  go 
beyond  our  own  decisions  for  authority  to 
maintain  the  constitutionality  of  the  present 
act.  Our  coDfititution  provides  that  "no 
county  seat  shall  be  established  without  the 
consent  of  a  majority  of  the  qualified  voters 
of  the  county."  Section  8,  article  18.  In 
Vatue  V.  AtuteU,  45  Ark.  400,  this  court 
held  that  this  meant  a  majority  of  the  votea 
of  qualified  voters  at  a  legal  election  on  that 
question,  and  that  there  must  be  such  a  ma- 
jority, before  the  change  could  take  place. 
But  tlie  court  also  held  that  there  was  noth- 
ing to  prohibit  the  legislature  from  requir- 
ing **an  additional  or  higlter  condition  for 
removal."  A  majority  in  that  case  was  the 
minimum.  "A  judge"  in  the  present  case 
is  the  minimum.  The  cases  cannot  he  dis- 
tinguished in  principle.  The  constitution 
requires^a  judge"  for  each  circuit,  and  there 
must  be  at  least  one  judge.  But  where  is  the 
limitation  upon  the  legislature  to  provide 
for  more  it  the  necessity  ariseal  See  also, 
S8  U  B.  A. 


Canon  v.  S.  Franeia  Levee  Diet.  59  Ark.  618  ; 
Neai  V.  ^Ai'nn,  4i)  Ark.  227 ;  Sautulert  v.  Er- 
w<n,  Id.  878 :  Seaim  t.  Btate,  47  Ark  481,  5» 
Am.  Rep.  768 ;  Walker  v.  8tat«,  Ark.  390; 
Davit  V.  Qainei,  48  Ark.  385 ;  WiUiamton  v. 
Mimma,  49  Ark.  850 ;  St.  Louie,  L  M.  dk  S. 
R.  Go.  T.  State,  47  Ark.  828 ;  BtaU  v.  Hiehalt, 
26  Axk.  74.  7  Am.  Rep.  600;  UttU  Back  v. 
Little  Rock  Board  cf  Jmprotemente,  43  Ark. 
161.  These  cases,  and  others  cited  in  brief 
of  counsel,  show  that  this  court  la  thoroughly 
committed  to  the  doctrine  that  the  maxim 
"  Bepreetio  unt'tu  est  eceeliteic  aiteriw^  is  not 
to  be  applied  with  the  same  rigor  in  constru- 
ing a  state  constitution  as  a  statute ;  and  that 
only  those  things  ezpreased  in  auch  positive 
afllrmative  terms  as  plainly  Imply  the  nega- 
tive of  what  is  not  mentioned  will  be  con- 
sidered as  Inhibiting  the  powers  of  the  1e«- 
ialatnre.  The  first  Bection  of  article  7  of  the 
Conatitutlon  is :  "The  judicial  power  of  the 
state  shall  be  vested  in  one  supreme  court, 
in  circuit  courts,  in  county  and  probate 
courts  and  in  justices  of  the  peace."  Here 
the  constitution  expressly  creates  tiie  office 
(tf  circuit  court ;  so  that  the  act  under  con- 
sideration creatoi  no  new  office,  and  oonfers- 
no  new  jurisdiction,  nor  does  It  in  any  man- 
ner change  or  take  away  any  juriadlction  al- 
ready conferred  by  the  constitution.  The 
Jurisdiction  of  Judge  Martin  is  just  the  same 
as  (hat  of  any  other  circuit  judge  in  the  state, 
and  the  only  difference  Iwtween  the  aixtii  cir- 
cuit and  the  other  circuits  is  Qiat  the  sixth 
has  two  divisions,  and  an  incumbent  for  each 
division,  The  governor  had  the  power  to 
fill  the  vacancy  in  the  second  division  by  ap- 
pointment. State  V.  AMkeiB,  48  Ark.  S3.  No- 
where do  we  find  any  limitation  upon  the 
number  of  circuit  judges  for  a  circuit. 
Const,  art.  7,  18,  17,  18.  The  number  1» 
left  to  Uie  sound  judgment  of  the  legislature, 
and  it  cannot  be.  presumed  that  they  will 
ever  abuse  their  discretion. 

In  coming  to  this  conclusion  we  h&ve  not 
overlooked  the  salutary  doctrine  that  "in 
construing  constitutions  courts  have  nothing 
to  do  with  the  argument  ab  ineonvenienti,  and 
should  not  bend  the  constitution  to  suit  the 
law  of  the  hour. "  Qreeneattle  Turn.  v.  Blaek,  5 
Ind.  557,  565.  And  we  agree  fully  with  what 
is  said  by  a  distinguiiGaied  judge  of  New 
York,  that  "if  the  legislature  or  the  court 
ucdertHke  to  cure  defects  by  forced  and  un- 
natural constructions,  they  inflict  a  wound 
upon  the  constitution  which  noUilng  can- 
heal."  Oaldey  v.  AepinuMli,  8  N.  T.  647.  5A8. 

But  we  are  of  the  opinion  that  this  gram 
matical  particle  "a,"  whose  office  is  fre- 
quently only  to  preserve  euphony  in  the  ust- 
of  words  and  structure  of  sentences,  and 
whose  force  often  depends  upon  the  mere  ac- 
cident of  accentuation,  wanot  used,  nor  wa« 
it  ever  intended  to  be  used,  by  the  framers 
of  our  organic  law.  so  as  to  obstruct  and  par- 
tially defeat  the  exalted  purpose  for  which 
the  circuit  courts,  the  "  great  residuum  of  all 
jurisdiction, "  were  created,  namely.  Uie 
S[>e<'dy  administration  of  public  justice. 

Tlte  demwnw  M  vwruUd,  and  Hi*  writ  4U- 
charged. 
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Kwy  J.  WOOD,  AppL, 

HfatT  WOOIX 
ClArkUL) 

1.  Ijeave  of  court  need  not  be  obtained 

to  file  a  bill  of  rerlew  for  erronof  kiw  aiipairat 
Ml  the  face  of  the  decree. 

S.  An  emmeona  wder  ttifkiiic  fran  Ob 
fliee  a  tdU  of  review  will  not  be  reveveed  nnlea 
ft  was  prejndtoial. 

S.  An  amendxient  to  a  bill  for  divorce, 
•etttns  up  an  eQtlreir  new  and  dlstinot  oaine  to 
whlob  aimrar  li  made,  ia  tlie  beginDlnir  of  a  Dew 
•dK  for  tbe  porpoae  of  detennlniDv  tbe  luO- 
eieDOT  of  the  realdenoe  <tf  the  plaintiff  In  the 
itate  to  ^ve  jurladlotion. 

^  Tbe  snfficleiicjr  of  alimony  ennnot 
hm  eoneldered  on  a  bill  of  review,  aa  the 
lemedy.  If  the  allowaaee  It  inadequate,  is  br  ap- 


C  Aete  of  roeord  Iqr  connael  ooneentinv 

Z.  to  the  allowance  of  alimony  in  a  gnm  lom,  are 
UndiDR  on  the  oUeot. 

0.  Adlvoree  tnm  tbe  bonds  of  MUttrl- 
Bon^  ban  a  elabn  <tf  ttwdlTovead  wlfto 
to  dwiw*  DOtwlthatandlnK  an  ImpUoation 
from  a  atatnte  denylnff  dower  Id  oase  of  dlvoroe 
for  her  ndaooiiduct.  that  tbe  lefflalature  suppoeed 
■be  woold  be  eoUUeid  to  dower  after  dlTorae  not 
baaed  on  her  mlioondaat. 

aolrfl.  IBBU 

APPEAL  by  complainaDt  from  a  decree  of 
the  Circuit  Court  for  Pulaski  Coun^  strik- 
ing from  the  flies  a  btll  of  review  wtalcb  sought 
to  teat  tbe  Talldlty  of  a  decree  gnutbig  dirorce 
and  aliiDCMiy.  4jlrm«i 
The  facta  are  stated  In  the  oploloQ. 
Mernn.  Martin  ft  Mnrphy,  for  appellant: 
Bills  of  review  for  error  in  law  on  the  face  of 
tbe  record  or  for  fraud  are  matters  of  right;  but 
for  new  matter  require  special  leave  of  court. 
2  Am.  &  Eng.  Encyclop.  Law,  p.  265;  Perry 
Ph^ivt,  17  Ves.  Jr.  178;  Dmmm  v.  Demon. 
88  MiM.  560;  BOmaadten  t.  Jfoaeto.  4  J.  J. 
Kanh.  BOO;  t.  JTJlMy.  4  T.  B.  Mod. 

145. 

For  a  divorce  prior  reeidenoe  In  the  state  for 
one  Tear  is  nece&sarv. 

Msnsf.  Dig.  (Ark.)  g  3562. 

This  requirement  It  Jurisdictional. 

Bradttrwet  r.  Bradttfeet.  7  Mackey,  220; 
ACcAonfar.  JSVcftard«,8Macke7,  481;  Watkint 
T.  Watktnt,  120  Ind.  168;  Bead  v.  Seed,  53 
Mich.  117,  60  Am.  Rep.  247. 

Failure  of  pleadings  liid  proof  to  show  such 
residence  b  apparent  apon  the  face  of  the  rec- 
ord. 

WTUiing  r.  Bank  ef  United  Statei,  88  U.  S. 
18  Pet.  0.  10  L.  ed.  88;  Dexter  t.  Arnold.  5 
MaMD.  808:  Putnam  v.  Day,  89  U.  8.  22  Wall. 
flO.  23  L.  ed.  704. 

Tbe  pariiet  could  not  by  consent,  or  In  EDy 
other  way,  cod  Ter  jurisdiction. 

JaeJk*  T.  Moore,  88  Ark.  81;  Lautrenoe  T. 
Wileor,  11  Ad.  &  Bl.  941;  Wyatt  v.  Judge.  7 
Port.  (Ala.)  87:  Jefriet  v.  EarUn.  30  Ala.  887; 

Nova.— effect  of  divorce  to  bar  dower  In 
S«aeial,aee  Adama  v.  Storer  (UlJ  U  L.  B.  A.  7SQ, 
and  for  eOtet  of  divorce  in  otber  state,  tea  Van 
Oeaf  T.  Bona  IN.  TJ  U  L  H.  A  M 
M  LB.  A. 


FeiOeU  v.  J^wf**,  8  Oal.  78;  ZMp  t.  Bart- 
man,  74  lod. 

The  divorce  not  granted  for  tbe  wife's  mlscon- 
duet  should  not  mr  her  dotal  right. 

Mansf.  Dig.  (Ark.)  §  2678;  v.  SHleon, 

46  Conn.  Vi:HittU  v.  Thompeon,  61  Mo.  148; 
Lamkin  v.  Knapp.  20  Ohio  St.  454;  Marvin  v. 
Marvin,  69  Iowa.  699;  Atten  V.  MeChiUmaih,  8 
Helak.  174,  0  Am.  Bep.  27. 

To  award  a  Qwdflo  sum  as  allmmy  is  In^ 
proper. 

Brown  v.  Brown.  88  Ark.  824. 

Tbe  amendment  relatea  back  to  the  date  of 
the  suit  aa  originally  instituted. 

Dieyer  v.  Dun/er.  26  Mo.  App.  647;  Thomp- 
aon  V.  Steam  MiU  Co.  63  N.  H.  803;  Wayne 
Pike  Oo.  V.  Hammflna,  139  Ind.  868;  Electrical 
Accumulator  Oo.  T.  Bnuh  Sl^strie  Oo.  44  Fed. 
Sep.  603. 

If,  aa  regarded  jariadlctlon.  It  commenced 
the  suit,  it  subverted  and  destroyed  the  original 
complaint. 

Eleetrieal  Accumulator  Oo.  v.  Bruih  Bleetrie 
Go.  iupra. 

At  common  law,  the  date  of  the  writ  waa, 
tbe  commeDcement  of  the  salt. 
Chftty.  PL  260. 

Tbe  charge  of  adultery  In  tbe  amendment 
was  too  vague  to  serve  as  the  bads  of  a  decree. 

Miller  V.  Miller,  20  N.  J.  Eq.  216:  SOuifflinff 
Y.  Beheffiing,  44  N.  J.  Eq.  488;  Freeman  t. 
Fruman,  89  Hinn.  870. 

When  section  2078  of  Mansfield's  Digest  pro- 
Tidon  waa  enacted,  the  le^lature  was  ded- 
Ing  with  dower  in  all  ita  features.  In  anch 
cases  a  legislative  mistake  becomes  law. 

Pottmaiter  General  v.  BaH*i.  26  IT.  S.  18 
Wheat.  186,  6  L.  ed.  577;  Eodllch.  Interpreta- 
tloD  of  Statutes.  $  873. 

Metert.  Rose,  Heminnprny  4h  Boa*  and 
J.  H.  Moore,  for  appellM: 

A  bill  of  review  wul  not  He  by  one  estopped 
to  bring  error  or  prosecute  aa  ai^ieal. 

V.  Notrehe,  17  Ark.  06;  Herman,  Es- 
toppel, 285, 1065-1068;  Bradnerv.  Howard, 
76  N.  Y.  417;  NoroM  t.  Oarthioaite,  36  Tex. 
688;  Watkine  v.  MarUn,  24  Ark.  14,  81  Am. 
Dec.  60;  Dimuke*  v.  Ealpem,  47  Ark.  810; 
Stanley  r.  Deiko^,  00  Ark.  808;  Bolen  t. 
Oumby,  68  Ark.  514. 

A  irae  who  icceina  the  amount  decreed  aa 
alimony  cannot  afterwards  qnestlon  jurisdio- 

tiOD. 

^rfAur  V.  Ttrad,  10  L.  R.  A.  698,  16  Colo. 
147;  BUis  r.  White,  61  Iowa,  644;  Denver  Oity 
Irrigation  A  Water  0»,  r.  Middaugh,  12  Cola 
484;  Wiggine  v.  A(kin$,  186  Mass.  294;  Snom 
V.  Wintlow,  54  Iowa,  201;  Faueher  v.  Grate, 
60  Iowa,  605;  Orwig  v.  Merrill,  60  Iowa,  788; 
Rivera  v.  Otmated.  66  Iowa,  186;  8taU  v.  Jonee, 
23  Ark.  882;  State  v.  Hand,  6  Ark.  169,  43  Am. 
Dec.  689;  Oom.  v.  South,  80  Ey.  582;  Bingerr. 
Sinaer,  41  Barb  189. 

Mon  assent,  mlRtake,  or  nnfaithfulness  of  at 
tom^s  does  not  abrogate  the  rale. 

iVtw  V.  JVofreAe,  eupra;  Putnam  v.  Dt^,  89 
U.  S.  33  Wall.  80,  23  L.  ed.  764. 

A  bill  of  review  will  not  lie  for  inadequate 
of  alimony.   The  remedy  is  by  appeal. 

Bauman  v.  Bauman,  18  Ark.  880.  68  Am. 
Dec.  m;  FieehUv.  Fieckli^  1  Blackf.  860, 12 
Am.  Dec.  201. 

Leave  of  court  Is  neoessaiy  fcr  new  niatteK 


See  also  40  L.  R.  A.  201 ;  46  L.  U.  A.  .517.  ' 
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Ajuasbab  Sufrbmb  Coubt. 


JDI.T, 


Jackt  T.  Adair,  88  Ark.  178. 

Or  for  fraud  and  Dewly  dlaooTered  evideDee. 

WOater  t.  Diammd,  86  Ark.  588;  IKekerr, 
FbvOl,  100  U.  S.  109,  25  L.  ed.  588. 

The  anaeDdment  b^n  a  oew  eait. 

ffendara&n  y.  KUaam,  8  Tex.  62;  Ayret  v. 
Cayce,  10  Tex.  106;  Holmet  v.  Trout,  82  U.  8. 
7  Pet.  214. 8  L.  ed.  663;  MiUor  Melntyre,  81 
n.  S.  6  Pet.  61,  6  L.  ed.  820;  Bennett,  Lis 
Peadeoa.  §  82;  GurtU  t.  Hitchcock,  10  Pal^e, 
400.  4  L.  ed.  1038;  Dudleff  v.  Price,  10  B. 
Mod.  88;  Merritt  J^enmviUe  Coun^  School 
Dia.  No.  9,  54  Ark.  468;  Oreer  t.  7^nt«',  47 
Ark  35;  Mansf.  Dig.  (Ark.)  §  0088;  BaiUbur- 
ton  V.  iVanee,  40  Ark.  163. 

Parties  can  estop  themseWeB  from  denying 
JurisdiciioD  by  accepting  the  beDeflla. 

Jhsmutut  T.  Halpem,  47  Ark.  820;  Watkint 
T.  Martin,  94  Ark.  14.  81  Am.  Dec.  89;  Stan- 
la  T.  Deihovgh,  50  A^  208;  BoUn  t.  Ctemte. 
M  Ark.  514. 

Dower  is  given  only  to  vfdowfl. 

Co.  LUt.  82  A;  2  Bl.  Com.  180. 

Divorces  a  vinculo  absolutely  bar  dower. 

Frampton  y.  Stephent,  L.  R  21  Ch.  Dir. 
164;  Day  y.  We$t,  3  Edw.  Ch.  696,  6  L  ed. 
517;  Reynolda  v.  Reynoldt,  84  Wend.  196; 
Wait  V.  Wait,  4  Barb.  192, 4  N.  Y.  96;  2  Bisliop, 
Mar.  &  Div.  ^§  706,  1631;  4  Kent.  Coin.  54; 
Whii»dl  y.  MiU$,  6  Ind.  281:  C7ien&with  y. 
Chenotoith,  14  Ind.  8;  BiUan  v.  Rereklebrath, 
28  Ind.  71;  Levint  y.  BUator,  2  G.  Oreene,  609; 
MeOraney  v.  McGran«f/,  6  Iowa,  241.  68  Am. 
Dec.  702;  Calame  y.  Calame,  24  N.  J.  Eq.  440; 
Glfoton  y.  Etnerton.  61  N.  H.  406;  Barrett  y. 
Failing,  111  U.  8.  626,  38  L.  ed.  606;  .tfan»<« 
T.  Marvin,  69  Iowa,  699;  Boyles  y.  Latham,  61 
Iowa,  174;  Pottmatter  Oeneralof  United  State$ 
y.  Early.  25  U.  8.  12  Wlieat.  148,  6  L.  ed.  683; 
Moore  y.  Hegeman,  27  Hun,  70;  Priu  y.  Price. 
12  L.  a  A.  869,  134  N.  T.  589. 

Bmttle.  J.,  delivered  the  opinion  of  the 
eourt: 

The  chancerr  court  erred  In  striking  from 
ita  fllea  appellant's  bill  of  review,  for  the 
reason  It  was  filed  without  leave  first  had 
and  obtained.  It  was  brought  to  procure  an 
examination  and  reversal  of  a  decree  made  on 
abill  for  divorce  on  account  of  alleged  errors 
of  law  apparent  on  the  face  of  the  record. 
It  is  not  necessary  to  obtain  leave  of  the  court 
before  a  bill  of  this  kind  can  be  filed.  Perry 
y.  Phelipe,  17  Ves.  Jr.  178;  8tory,  Bq.  PI. 

85  404,  406;  Httf.  Eq.  PI.  84.  In  Jaeke  v. 
Adair,  38  Ark.  178,  and  Waster  t.  Diamond. 

86  Ark.  688,  this  court  held  that  a  bill  or 
review  founded  on  newly  discovered  evidence 
cannot  be  lawfully  filed  without  leave  of  the 
court  first  obtained,  but  this  rule  does  not 
apply  to  bills  of  review  for  errors  of  law 
apparent  on  the  face  of  the  decree. 

The  order  to  strike  Uie  bill  from  tiie  files 
of  the  court  should  not  be  reversed,  notwith- 
standing it  was  erroneous,  unless  it  was  prej- 
udicial to  the  appellant;  and  it  was  not  if 
the  bill  falls  to  aliow  that  she  was  entitled 
to  the  relief  afiked  for  therein  and  should 
be  affirmed.  Woodall  v.  Moore,  65  Ark.  33 ; 
Dennon  V.  Deneon,  88  Miss.  660 ;  Bteight  v. 
MeRvoy,  4  T.  R  Mon.  143.  Was  It  preja- 
dlcialf 

Appellant  assigns  In  ber  oomplaint  three 
flSLRA. 


errcffsof  law  in  the  decree  of  divorce :  First, 
the  appellant  had  not  resided  in  this  state  for 
the  period  of  one  year  before  she  commenced 
the  action  in  which  the  decree  of  divorce  was 
rendered;  second,  the  allowance  of  alimony 
was  too  small  and  inadequate :  and,  third, 
the  alimony  should  not  have  been  given  her 
in  bar  of  dower  in  the  estate  of  appellee. 
The  prayer  of  the  bill  was  that  the  decree  bo 
so  modified  ss  to  allow  her  reasonable  ali- 
mony, and  a  divorce  from  bed  and  board  in- 
stead of  from  the  bonds  of  matrimony. 

In  an  examination  of  the  errors  assigned 
we  are  confined  to  the  pleadings,  proceed- 
ings, and  decree,  as  set  out  in  the  complaint. 
In  an  attack  upon  a  decree  by  a  bf  11  of  review 
for  errors  of  law  a  court  cannot  look  into  the 
evidraoei  to  see  whether  the  deraee  is  based 
ap<Hi  a  ooneet  finding  of  the  facts.  That  i» 
the  proper  office  of~a  court  of  competent 
juri»]ictioQ  upon  an  appeal.  But  assuming 
that  the  facta  upon  which  the  decree  restr 
have  been  properly  found,  it  Is  the  sole  dutj 
of  a  court  to  inquire  whether  the  record, 
exclusive  of  the  evidence,  mntalns  any  eah- 
stantial  error  of  law  pointed  out  by  the  bill 
of  review.  Story,  Eq.  PI.  S  407 ;  Buffington 
y.  Barvev,  9S  U.  8.  99,  24  L.  ed.  881. 

1.  Beforeany  personcan  beentltled  toadi- 
vorce  under  our  statute  he  or  she  must  allege 
and  prove,  in  addition  to  a  legal  cause  of 
divorce,  a  residence  in  this  state  for  one  year 
next  before  the  commenoement  of  the  action. 
The  appellant  failed  to  comply  with  this 
statutory  prerequisite  in  the  beginning  of 
her  action  as  first  instituted.  She  first  be- 
came a  resident  of  this  state  on  the  17th  of 
April,  1886,  and  brought  suit  for  a  divorce 
on  the  26th  of  .Tune  next  following  ;  and  was 
not,  therefore,  entitled  to  a  decree  for  divorce 
in  the  action  originally  brought.  But  ^e 
amended  her  complaint  by  adding  an  entirely 
new  and  distinct  cause  of  divorce,  of  which 
the  cause  on  which  her  action  was  originally 
founded  formed  no  pan,  and  by  stating  that 
she  had  been  a  resident  of  this  state  for  more 
than  two  years  next  before  the  filing  of  the 
amendment,  and  by  asking  for  a  divorce  from 
the  bonds  of  matrimony,  and  for  alimony. 
This  amendment  was  filed  In  June,  1891. 
Appellee  answered  it,  and  denied  the  allega- 
tions as  to  the  grounds  of  divorce.  Deposi- 
tions were  taken  to  show  the  residence  of  the 
appellant  In  this  state  for  the  one  year  before 
the  filing  of  the  amendment,  and  ihe  new 
cause  01  divorce.  Upon  this  evidence  sb* 
obtained  the  decree  which  she  now  seeks  to 
set  aside  by  bill  of  review. 

The  filing  of  the  amGndment  setting  up  an 
entirely  separate  and  distinct  cause  of  di- 
vorce, and  the  answer  to  it  of  appellee,  wore 
equivalent  to,  and  cos  diatlDguishable  from, 
the  beginning  of  a  new  suft.  In  answer- 
ing, tne  appellee  entered  his  appearance, 
and  waived  summons.  The  same  result  was 
reached  as  would  have  been  accomplielied  bad 
a  new  and  original  complaint  been  filed.  In 
that  case  the  anpellee  could  have  entered  bis 
aDpearance.  as  lie  did.  nnd  waived  summons, 
and  the  same  end  would  have  been  obtained 
as  was  reached  br  the  filing  of  the  amend- 
ment. The  legal  effect  of  tne  two  pioceed- 
inga  Is  the  same.    Whm  a  new  cause  of  ae- 
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tioD  1b  Introduced  by  UMDdmeat,  a  lis  pm- 
d-n*  Is  Dot  created  as  to  Uw  subject-matter 
of  the  amendment,  and  the  statute  of  limi- 
tatioDS  does  not  cease  to  run  until  the  flling 
of  the  amendment.  Curtit  v.  Siteheoek,  10 
Fafee,  4U0.  4  L.  ed.  1028;  Holma  t.  Trout, 
82  U.  8.  7  Pet.  214,  8  L.  ed.  662;  Sicard  t. 
Xiatu.  81  U.  8.  6  Pet.  124.  6  L.  ed.  842 ; 
WUtua  T.  SUit4.  5  Cnuicb,  O.  a  011,  Fed. 
Cas.  No.  17,6W.  Such  has  been  held  to  be 
the  effect  of  an  amendment  setting  up  a  new 
cause  of  divorce  in  Kentucky.  In  Logan  t. 
Logan,  S  B.  Mon.  148,  it  was  held  that, 
"thouffh  an  origioal  bill  for  alimony  and  di- 
vorce may  be  prematurely  filed,  yet.  If 

f [rounds  for  altnuniy  occur  before  the  hear- 
ne,  and  the  facts  an  set  out  Id  u  amended 
bill,  and  not  answered,  the  court  mav  give 
tbe  appropriate  decree  for  the  complainant." 
And  so,  In  MeOrockHn  v.  McOroeklin,  Id.  870. 
the  same  court  held  that,  "  though  the  time 
of  abandonment  may  not  have  authorized  any 
decree  when  the  original  bill  wss  Bled,  yet 
if,  before  tlie  filing  of  an  amended  bill,  the 
abandunmeDL  lias  been  sufflcteotly  long  to  au- 
thorize a  decree  of  divorce  and  for  alimony, 
It  may  be  decreed." 

3.  Aa  to  the  sufficiency  of  the  alimony  de- 
creed to  the  appellant,  do  error  of  law  ap- 
pears upon  the  record.  That  is  a  fact  which 
appears  only  in  the  evidence.  Upon  this 
point  the  decree  says :  "  In  the  matter  of  al  i  - 
mony,  tbe  same  having  been  beard  the 
court  on  proof  and  arguments  of  solicitors, 
and  the  parties  consenting  that  alimony  may 
be  awarded  in  a  gross  sum,  and  the  court  be- 
ing well  and  sufOcicntly  advised  In  the  prem- 
ises, it  is  ordered  and  adjudged  that  out  of 
the  estate  of  the  said  defendant,  Henry  Wood, 
the  plaintiff.  Ifary  J.  Wood,  be.  and  slie  is 
Lerebv,  allowed  the  sum  of  $88,000  by  way 
of  alimony  to  be  paid  to  her  by  the  said 
Henry  Wood  (or  to  her  solicitors  of  record, 
Caruth  A  Erb),  together  with  tbe  costs  ac- 
crued in  this  cause.  This  Is  conclusive  in 
this  proceeding  as  to  tlie  sufficiency  of  the 
alimony,  it  being  a  matter  which  was  deter- 
mined by  the  court  by  hearing  the  evidence. 
If  it  was  inadequate,  the  remedy  of  the  ap- 
pellant was  by  appeal  from  the  decree  by 
which  it  was  allowed.  Bauman-^,  Aranan, 
18  Ark.  330,  68  Am.  Dec.  171.  . 

In  allowing  alimony  In  a  gross  sum  the 
court  departed  'rom  the  course  usuidly  pur- 
sued lu  such  mailers,  bat  this  was  done  by 
consent.  She  was  represented  by  soHcitots, 
who  were  acting  within  the  apparent  scope 
of  their  authority.  Bhe  has  no  tight  to  re- 
pudiate ber  acts  of  record,  done  by  them,  but 
she  must  abide  by  them,  and  hold  ber  solic- 
itors responBible  if  they  were  derelict  in  their 
duties  or  unfaithful,  to  her  injury.  In  ren- 
dering a  decree  in  accordance  with  consent 
of  parties,  given  by  tbelr  respective  solici- 
tors, no  error  of  law  was  committed  by  the 
court.  V<mter  v.  Clartu,  8  Edw.  Ch.  405,  6 
L.  ed.  705 ;  Priu  v.  NotrOie,  17  Ark.  S6  ;  Beek 
T.  lieOamp.  08  K.  G.  189  i  Sliattuek  v.  Bill, 
142  Mass.  M ;  Broeklei/  T.  BnOUgi/,  123  Pa. 

3.  Id  allowing  alimonv  the  court  decreed 
that  ft  should  be  a  "bar  of  all  tbe  plaintiff's 
right  of  dower  Id  tbe  estate  of  the  said  Henry 
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Wood, "  her  former  husband.  She  Insist* 
that,  the  divorce  not  having  been  granted  on 
account  of  their  misconduct,  tlie  court  erred 
in  barring  her  total  rights.  But  this  is  not 
true,  unless  she  could  have  retained  her  right 
to  dower  after  her  divorce  from  the  bonds  ot 
matrimony.  She  could  not  at  common  law. 
To  entitle  a  party  to  dower,  she  must  be  tbe 
wife  at  theileath  of  tiie  husband.  A  divorce 
from  the  bonds  of  matrimony  barred  the  claim 
of  dower.  FrampUm  v.  I^eph^nt,  L.  R.  21 
Cb.  Div.  184;  MeGraney  v.  MeOraney.  ^ 
Iowa,  241,  68  Am.  Dec.  702 :  Qleason  v.  Shit- 
eraon,  61  N.  H.  405;  Barrett  v.  Vailing,  111 
U.  3.  625,  26  L.  ed.  505 ;  Day  v.  Wett,  » 
Edw.  Ch.  690.  0  L.  ed.  617 ;  Beynotd*  v.  Rty- 
noUU,  24  Wend.  196;  Wait  v.  Wait,  4  N.  T. 
95;  1  Co.  Litt.  chap.  6,  gg  86,  82a/  8  Bl. 
Com.  180 :  4  Kent,  Com.  M ;  2  Bishop,  Har. . 
Div.  &  Sep.  §  1681. 

But  section  2578  of  Mansfield's  Digest  pro- 
vides: "In  case  of  divorce  dissolving  the 
marriage  contract  for  the  misconduct  of  the 
wife,  sne  shall  not  be  endowed."  This  is  a 
peculiar  statute.  Without  undertaktnf  to 
declare  the  rights  of  a  divorced  wife,  the 
legislature  declared  by  this  section  in  what 
event  she  shall  not  be  endowed.  It  is  a  copy 
of  a  New  Tork  statute  without  tiie  enactment 
of  the  statutes  of  the  state  from  which  it  was 
borrowed,  which  explained,  and  gave  it 
vitally  and  effect  in  that  state. 

In  Eeynotda  v.  BeynOdM,  84  Wend.  198.  tbo 
origin  and  effect  of  this  statute  In  New  York 
is  explained  aa  follows:  "By  the  statute, 
We&tm.  11.  (18  Edw.  L  chap.  84),  it  was 
enacted  that  'if  a  wife  willingly  leave  her 
husband,  and  go  away,  and  continue  with 
ber  advoutrer.  she  shsdl  be  barred  forever  of 
action  to  demand  her  dower  that  she  ought  to 
have  of  her  husband's  lands,  if  she  be  con- 
victed thereupon,  except  that  her  husband 
willingly,  and  without  coercion  of  tlie- 
church,  reconcile  her,  and  suffer  her  to  dwell 
with  him,  in  which  case  she  shall  Im  restored 
to  her  action. '  2  Co.  Inst.  488.  This  statute 
was,  in  substance,  re-enacted  in  this  state  in 
1787  (1  Greenl.  Stat  294,  §  7),  and  it  re- 
mained in  force  down  to  the  revision  of  the 
laws  in  1880.  ...  In  1880  the  Act  of 
1767  was  repealed,  and,  after  declaring  that 
a  widow  shall  be  entitled  to  dower,  a  new 
provision  was  made  in  the  following  words: 
'In  case  of  divorce  dissolving  the  marriage 
contract  for  the  misconduct  dT  the  wife,  she- 
shall  not  be  endowed.'  1  Rev.  Stat.  741,  ^ 
8.  Under  this  statute  tbe  adiilteiy  is  not 
enough.  It  must  be  followed  by  a  divorce 
dissolving  the  marriage  contract.  This  has 
brought  us  back  to  the  common  law  as  It 
stood  before  the  Statute  of  18  Edw.  I.,  for, 
as  we  have  already  seen,  adultery  did  not 
work  a  forfeiture  at  the  commoo  lav.  And 
as  to  a  divOTce  a  vine^Uo,  that  always  put 
an  end  to  the  clnlm  of  dower;  for,  altbough- 
it  was  not  necessary  that  the  seisin  of  tlie 
husband  should  continue  during  the  cover- 
ture, it  was  necessary  that  the  marriage 
should  continue  until  the  death  of  the  hua- 
liand.  Co.  Litt.  82a:2Bl.  Com.  180;2Kent, 
Com.  p.  52e,  and  Id.  p.  54.  The  statute  bai 
for  the  mere  act  of  adultery,  which  had  ex- 
isted for  more  than  five  centuries  aod  «  half. 
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was  blotted  out  hj  the  repeal  of  the  Act  of 
1787,  the  British  statutes  not  belnfc  in  force 
Id  this  state ;  and  the  eighth  eection  of  the 
Act  of  IHSO  has  added  oothinff  to  the  law  as 
It  would  hare  stood  had  uie  legislature 
atopped  with  a  simple  repeal  of  the  Act  of 
1787." 

Id  Wait  t.  Wait,  4  N.  T.  95,  the  court, 
«Terlooking  Daj/  v.  Wttt,  8  Edw.  Ch.  602,  8 
L.  ed.  S15,  and  AyMftb  t.  Sej/nobU,  34 
WeDd.  198,  "held  that  a  judgment  dlBsoW- 
log  a  Talld  marriage  for  the  adultery  of  the 
husband  did  act  cut  off  the  wife's  inchoate 
right  to  dower  Id  lands  of  which  he  was  at 
the  date  of  the  Judgment,  or  theretofore  had 
been,  seised.  **  In  speaklog  of  the  decree  dis- 
aolTiog  the  marriage  Id  that  case,  the  court 
said :  "  The  statutoir  divorce  is  limited  in 
its  operation,  and  only  affects  the  rights  and 
'Obligations  of  the  parties,  to  the  extent  de- 
-olared  by  statute.  .  .  .  It  is  true  that  the 
decree  Is  that  tlie  marriage  be  dissolved,  and 
that  each  party  be  freed  from  the  obligations 
thereof.  This  dissolution  and  release,  how- 
-ever.  Is  not  absolute.  The  wife,  when  the 
husbaod  is  gulltv  party,  is  still  entitled 
to  her  support;  and  the  obligation  of  the 
marriage  still  rests  upon  the  husband  so  far 
as  to  render  it  unlawful  for  him  again  to 
marry.  When  the  wife  Is  the  guilty  party, 
the  marriage  still  continues  in  force  so  far  as 
to  give  the  husband  a  title  to  her  property, 
sna  to  TCDder  it  unlawful  for  her  to  marry. 
As  a  further  penal^  for  the  offense,  the  legis- 
lature have  declared  that  when  the  wife  Is 
-conyicted  of  adultery  she  shall  not  be  entitled 
to  dower  io  her  husband's  real  estate. 

Holding  that  a  decree  of  divorce  bad  no 
other  effect  than  that  declared  by  the  statute, 
and  finding  that  the  dissolution  of  marriage 
by  the  decree  was  not  absolute,  but  that  the 
obligation  of  marriage,  according  to  the 
atatutes  of  New  YotK,  still  rested  upon 
the  husband  so  far  as  to  render  it  un- 
lawful fw  him  again  to  marry,  the  court 
rested  its  decisions  in  Wait  t.  Wait  on  the 
ground  that  the  section  which  provided  that, 
°in  case  of  divorce  dissolving  the  marriage 
contract  for  the  misconduct  of  the  wife,  she 
afaall  not  be  endowed,"  by  denying  a  wife's 
right  to  dower  when  divorced  for  adultery, 
by  fair  implication  saved  It  when  a  divorce 
was  granted  for  the  adultery  of  the  husband. 
This  decision,  even  under  the  peculiar  laws 
ot  New  York,  has  been  questioned.  Moore 
T.  Bateman,  97  Hun,  70,  affirmed  03  N.  T. 
m.  44  Am.  Rep.  408 ;  Priee  r.  Priea,  124 
N.  Y.  699.  18  L.  R.  A.  859;  8  Bishop,  Mar., 
Div.  &  Sep.  1686. 

But  there  is  no  statute  in  this  state  limiting 
the  dissolution  of  the  marital  ties  to  either 
party.  Under  the  statutes  the  oourts  can  im- 
pose on  Uie  husband  the  obligation  to  support 
the  divoToed  wife  by  way  of  alimony,  but  In 
•  dlvoroe  a  m'neufo  the  dissolution  of  the 
marringe  Is  absolute.  The  common  law  in 
this  respect  is  unrepealed.  Here  no  quasi 
marital  relation  or  condition  exists,  after  a 
divorce  from  the  bonds  of  mattlmony  has 
been  granted,  upon  which  the  right  to  aow« 
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can  attach.  Under  the  statutes  of  this  stato 
tbo  widow  la  only  entitled  to  dower.  It  la 
true  that  the  language  of  section  8578  of 
Mansfield's  Digest  iuJicates  tlie  opinion  that 
the  wife  would  be  entitled  to  dower  if  the 
divorce  should  be  granted  on  account  of  the 
misconduct  of  the  husband,  but,  as  said  by 
CAtV  Jvitice  Marshall  In  Po»tmasler  Qmerat 

ff  tfnited  8tate$  T.  I&trty,  25  U.  8. 18  WlieaL 
4.  86L.  ed.  689,  "a  mistaken  opinion  of  the 
legislature  concerning  the  law  does  not  mska 
law."  fi^Uch,  Interpretation  of  Statutes.  8 
873. 

At  the  time  appellant  was  granted  a 
divorce,  astatuteof  thisstato,  enacted  on  the 
2d  of  March,  1891,  prorlded  that  a  wife  who 
has  been  granted  a  divorce  from  the  bonds  of 
matrimony  "shall  be  entitled  to  one  third  of 
her  husband's  personal  property  absolutely, 
and  one-third  part  of  all  the  lands  whereof 
her  husband  was  seised  of  an  estate  of  in- 
heritance at  any  time  during  the  marriage, 
for  her  life,  unless  the  same  shall  have  been 
relioquished  by  her  in  legal  form,"  and  the 
final  order  or  judgment  of  divorce  "shall 
designate  the  specinc  property,  both  real  and 
personal,  to  which  such  wife  is  entitled. "  It 
IB  contended  by  appellant  that,  if  the  filing 
of  the  amendment  to  her  complaiat  was  the 
beginning  of  a  new  action,  the  Act  of  March 
8  was  In  force  at  Its  commencement,  and  the 
one- third  put  of  the  estate  of  her  divorced 
husband  should  have  been  set  apart  to  her 
according  to  its  terms.  But  she  did  not 
assign  the  failure  to  do  so  as  an  error  in  her 
bill  of  review,  and  seek  to  have  it  corrected. 
On  the  contrary,  she  sought  to  have  the  de- 
cree of  divorce  from  the  bonds  of  matrimony 
set  aside,  and  Uwreby  to  surrender  the  right 
to  one  third  of  her  husband's  estete.  If  she 
was  entitled  to  it,  and  for  a  divorce  from 
bed  and  board,  and  for  alimony  against  ap- 
pellee. She  Uierefore  has  no  right  to  com- 
plain In  this  court  that  she  did  not  recover 
that  which  she  neither  asked  for  nor  de- 
sired. 

Appellant  did  not  undertake  to  show  in  her 
original  or  amended  bill  for  divorce  that  she 
was  entitled  to  the  benefits  of  the  Act  of 
March  2, 1801.  Herorigfnal  bill  waafiled  be- 
fore it  was  passed,  and  it  was  not  amended 
thereafter  in  that  respect.  For  the  purpose 
of  showing  that  she  was  entitled  to  con- 
siderable alimony,  she  alleged  In  the  original 
bill  that  the  defendant  was  not  worth  leas 
than  $800,000,  but  did  not  say  In  what  hla 
estate  consisted,  or  that  it  was  within  the 
jurisdiction' of  the  court.  No  information  la 
given  to  show  that  the  court  bad  the  juris- 
diction, by  reason  of  the  quality  and  location 
of  the  property,  to  set  apart  to  her  one  third 
of  It  under  the  act  It  might  have  been  real 
estate  situate  in  another  state.  Nothing  ap- 
pears In  ttie  record  outside  of  the  evidence 
to  show  that  the  court  committed  an  error  of 
law  in  failing  to  divide  the  estete  of  the 
husband  in  accordance  with  the  aeU 

DeerM  afflrrrud. 

Rdwarlng  denied. 
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JAEfNEY  &  Cheney,  Insolrency  Tnutees  of 
Hoses  Bros. 


Adolph  ABBAHAH  et  oL.  Appt*., 

V. 

BAHB. 

C.  Al«.  J 

1.  Whether  land  ntanding  In  the  Indl- 
Tldul  BJUM  of  MM  member  dfapart. 
narahip  CMmoern  beUmga  to  him  or  to  the  firm 
wU!  be  Borerned  bj  tbe  InteDtloo  of  the  partnen 
u  Indicated  by  all  the  droumstancefl  attendiiv 
tbe  trannctKnu  whlob  joaj  be  shown  hj  parol 
ki  tbe  abseooe  of  written  erldeaoe. 

*■  TmnaUUng  real  estate  pnrehaeed 


Bote:— TJU  rfphtt  and  posltfM  cf  erediton,  pur- 
duuen,  and  oOur  thtrd  porttea  to  parUurahip 
rtalcstatt, 

L  Bigtiuof  efred^tor^^ffthe^lrm• 
l^.  InoeneraL 

b.  The  nature  of  the  ereditnnrrlghU. 
n.  Preferentx  of  JIrm  over  indUHdudl  eredtton. 
CH.  The  poaitinn  of  Uw  iiuMviduai  erediton  0/  a 
partner. 

a.  ingeneniL 

b.  Wtiert  propertji  hM  prior  to  parttienhip. 
TV.  The  position  of  mor(gti{Kea. 

7.  Ihe  poeUfon  ofjudomtiU  erediton. 
VL  I7M  posttion  0/  pwre/uuerit. 

a.  fVom  fAtfJirm. 

b.  FVora  partner  holdfna     letfOl  tttfa 

c.  0/ part ner's  fnt«reat. 

d.  (<gr  (l«eeaaed  partner'!  shore, 
a.  ITfidercaieeutlonagafTutjInn. 

f.  Under  sreeutfon  affolnat  partner. 
C        ItaMIttv  to  Me  (0  thB  cqnMteotton  ef 
purcAoee  numes. 
TIL  17k  qualion  of  noHee. 

Tbo  decision  Id  (Joldthwaite  t.  JAinriT.  as  to 
tile  inrenilOD  of  the  parties  ^veralng  tbe  ques- 
tloD,  wbether  or  not  real  estate  standing  In  the 
ladlvtdual  name  of  one  member  of  a  firm  Is  part- 
oenhip  property  Is  In  keeping  with  tbe  prior  cases, 
lor  a  discussion  and  collection  of  wblob.  see  nofs 
to  HoblmoD  Bank  t.  UUter.  Lamport  t.  Miller  (HI.) 
r  L.  R.  A.  U»,  bead  II..  p.  466. 

Bo  tbeboldlair  that  the  partners  are  not  estopped 
from  clalmloc  It  as  such  Is  within  tbe  prindplea 
lUusirated  lo  tbe  same  note,  head  IV..  p.  463,  nod 
•Ik  in  conformltj  with  the  doctrine  declared  la 
head  T..  p.  404. 

L  BIffhtfpf  erediton  o/.tAe>bm, 
a.  In  general. 

The  general  prinolples  br  virtue  of  which  real  es- 
tate to  oonaidered  partnenblp  property  and  which 
.rrnder  It  liable  to  the  paTmeot  of  tbe  firm  debts  In 
the  sane  manner  as  the  personal  estate  of  the  firm 
when  the  latter  to  not  sufficient,  and  autborltUs  In 
support  thereof,  will  befound  collected  in  tbe  note 
to  Bobinson  Bankv.  Miller,  Lamport  t.  Miller  (IIL,) 
■Hpra,  and  National  Union  Bank  of  Maryland  r. 
HatlnnBl  HeobaQioa'  Bank  of  Baltimore  (Md.J  H  L. 
IL  A.  ua.  4T& 

Tbe  aotborltlefl  holding  sneb  property  to  be  per- 
eonalty  are  collected  in  note  to  Bobinson  Bank  v. 
WUer  (111.),  aod  National  Fnloo  Bank  of  Mary- 
laod  T.  NatSonel  Meotaaoloi*  Bank  at  Baltimore, 
SKpnk 

A. 


with  partaerahlp  money  to  stand  in 
the  name  of  one  of  the  partnera  wDI  not 

estop  the  partnership  from  claiming  tbe  title 
against  one  giving  tbe  partner  credit  on  the 
faith  of  hie  apparent  title  to  the  property. 
8>  That  a  member  of  a  partnership  eon- 
eem  who  is  also  a  trustee  tor  a  third 
person  commits  a  breaeb  of  tnut  by 
loaning  the  trust  fund  to  the  partnership,  la 
which  the  oo-partners  participate,  will  not  create 
a  lien  for  tbe  amount  In  faror  of  the  cestui  <pt» 
trust  either  on  tbe  firm  assets  or  on  real  estate  of 
the  partnersblp  which  stands  In  tha  tndlTldual 
name  of  the  trustee, 

(February  18, 189U 

APPEAL  by  Robert  Goldthwaife  aa  receiver 
appointed  in  tbe  case  of  Paul  v.  Knox  aa 
■accessor  of  H.  0.  Moses,  from  a  decree  of  the 


The  questions  of  equitable  conversion,  out  and 
out  conversion,  aod  reoonversloo  will  be  found 
treated  of  In  note  to  Bobinson  Bank  v.  Miller, 
I^mport  V.  Miller,  (HI.)  supra,  aod  National  UnioQ 
Bank  of  Maryland  v.  NaUonal  Heohanice*  Bank  of 
Baltimore  (Md.)  ST  L.  R.  A.  478-477. 

As  to  the  priority  of  firm  oreiltors  over  the  claim 
of  the  widow  of  a  deceased  partner  to  dower:  and  aa 
to  the  rights  of  beirs.  see  note  to  Woodward- 
Holmes  Co.  r.  Nudd  (IflHj  (IflnnJ  £7  L.  B.  A.  840, 
844,848. 

There  to  some  uncertainty  as  to  what  must  be 
shown  In  order  to  establish  the  fact  that  tbe  prop- 
erty  to  to  be  considered  a  portion  of  thb  firm  assets; 
but  the  rule  which  has  the  support  of  tbe  best 
authority,  and  which  rests  upon  sound  principle^ 
to  that  which  makes  tbe  intention  of  the  parties  at 
the  time  of  taking  the  conveyanoe  tbe  proper  test. 
Page  v.TbomsB  (1886]  43 Ohio  St.  88,  U  Am.  Bep. 
79S;  Ludlow  v.  Cooper  (18M}  4  Ohio  St.  1;  Rank  v. 
Qrote  (1884J 18  Jones  ft  S.  276;  Waro  v.  Owens  il868) 
4£  Ala.  £12,  94  Am.  Dec  642;  Buckley  v.  Duckley 
aSSO)  11  Barb.  74:  Falroblld  v.  Falrohlld  (ISTO)  64  N. 
T.  471;  Providence  v.  Bullock  (1884)  14  H.  L  858; 
Shafer's  App.  (1884)  106  Pa.  48;  Holmeev.  Self  (1881) 
78  Ky.  ZST;  Collumb  v.  Bead  (1862)  84  N.  T.  605. 

The  question  as  to  tbe  intention  of  tbe  parties  to 
make  real  estate  partnership  property  and  there- 
fore assets  of  tbe  firm  will  be  found  fully  discussed 
In  note  to  Bobinson  Bank  t.  Miller,  Lamport  v. 
Miller  {HI.}  2T  L.  R.  A.  4tt,  bead  IL 

Third  parties  dealing  with  such  partnera  are  not 
affected  by  any  private  Rrrangements  between  the 
partners  unknown  to  tbem,  and  If  tbe  partnera 
bold  tberoselves  out  to  the  public  as  partueTS,  those 
wfao  deal  with  them  have  a  rltrht  to  regard  them 
as  such  and  they  will  be  bound  as  parbwrs.  B» 
Warren  (1847)  2  Ware  (8  Davels)  322. 

The  American  dectoions  In  respect  to  real  estate 
purchased  with  partnership  funds  or  for  the  use  of 
the  firm,  establish  the  principle,  that  sucb  real 
estate  to  in  equity  chargeable  witb  the  debts  of  tbe 
copartnership,  and  with  any  balance  which  may 
be  due  from  one  partner  to  another  upon  tbe 
winding  up  of  tbe  affairs  of  the  firm.  Bucban  t. 
Sumner  (1847)  2  Barb.  Ok  166,  S  I*  ed.  609,  47  Am. 
Dec.  305. 

Tlie  cuirent  of  authority  nndoubtedly  to  that 
generally,  on  clear  proof  of  tbe  fact,  such  real 
estate  will  be  beld  inequity  to  t>e  subject  to  the 
partnership  debts  between  the  partners  and  their 
creditors,  as  airainst  their  separate  creditors  and 
subsequent  purohaseis  with  notloe,  Uurphy 
Abnuns  (ISTDin  Ala.  08; 
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Chancery  Court  for  Montgomery  County  de- 
nying bU  right  to  reach  certain  property  of  the 
firm  of  Mosea  Bros.,  which  stood  Id  the  iodi- 
Tidual  name  of  H.  C.  Moses  and  which  the 

Slalntiff  claimed  because  of  a  breach  by  H.  C. 
[oses  of  his  duly  as  receiver  in  loanlDg  tnut 
funds  to  the  partnernhip  In  which  the  jMrtner- 
ship  participated.  Affirmed. 

APPEAIj  by  petitioners  Abrahama  from  a 
decree  of  the  Chancery  Court  for  JMont- 
gomery  County  deoyiDg  relief  under  a  petition 
which  sought  to  subject  certain  real  estate 
Btandiog  in  the  same  of  H.  C.  Hoaes,  one 
of  the  flrm  of  Hoses  Bros.,  to  the  payment  of 
bis  individual  debts.  Affirmed. 
The  case  sufficiently  appears  in  the  opinion. 
Mr.  W.  A.  OuBter,  for  appellant  Gold- 
thwaite: 

Under  the  genial  assignment  In  question  of 
the  individtial  and  partnership  property,  the 
IndiTidual  proper^  goes  first  to  individual 


creditors  and  the  partnership  property  to  part 
nership  creditors. 

For  this  to  be  done  there  must  be  a  separa- 
tion of  the  individual  and  partnership  prop- 
erly. 

Neither  the  Individual  creditors,  nor  the 
partnership  creditors,  have  any  lien  of  their 
own  on  tbe  property  of  either  class,  but  each 
class  of  creditors  succeeds  only  to  the  respec- 
tive rights  of  its  debtor,  and  works  out  iisr 
its  benefit  the  lien  held  by  such  debtor. 

Ootdtmith  v.  Eichold,  94  Ala.  116. 

In  such  adjustment,  and,  in  fact.  In  every 
contention  about  property  in  a  court  of  equity, 
vrhile  the  legal  title  imports  a  right  of  prop- 
erty in  the  holder,  every  equity  against  the 
legal  title,  not  cut  off  by  some  rule  creating  & 
superior  equity,  is  respected  and  treated  as  a 
property  right  superior  to  the  mere  legal  title, 
wbich  be  made  to  yield  to  socb  equity. 
But  tbe  k-gtil  title  is  never  made  to  yield  to  an- 
i  equity  or  right  contradictory  to  the  Import  of 


Where  a  partnership  Is  Ineolvent,  tbe  rule  Is  to 
fflve  the  orcdItotB  all  ttie  notes  of  tbe  partnership. 
If  neceesary,  for  the  piiyment  of  tbe  debts,  teavlox 
onlr  the  surplus,  U  anjr,  lo  private  creditors,  and 
to  give  the  private  creditors  the  private  assets  of 
the  severaJ  partuers  K^v^yiog  only  tbo  surplus  of 
mich  assets  to  tbe  payment  of  the  partnership 
debts.  Bowen  v.  BlUtngs  n882»  18  Neb.  439. 

Bo  far  as  creditors  are  oonoemed,a  oonverance 
to  partners  fixes  the  status  of  tbe  property  wbloh 
oannot  be  altered  by  parol.  Beooad  Nat.  Bank  of 
Titusville'a  App.  (1S87)  83  Pa.  803;  Oreene  V.  Greene 
(1624)  1  Ohio,  1185, 18  Am.  Deo.  842. 

jUthough  tbe  ooDveyance  la  the  flrm  name  vesta 
the  legal  title  In  tbe  Individual  partners  at  law  as 
teoanta  In  oomnion,  still  tt  to  oharged  with  an 
equity  when  the  land  Is  wanted  to  dteoharge  part- 
nership Ifablllilea  or  to  obtain  equalization  among 
the  partners.  I<yons  v.  MoGuidy  <18BO)90  Ala.  497, 
following  PoweiB  v.  Robloson,  Id.  225;  National 
Union  Bank  of  Maryland  v.  National  Meahanlca 
Bank  of  Baltimore  (Hd.)     li.  R.  A.  476. 

If  such  estate  be  held  for  their  support.  It  will  t>e 
oonsldered  and  treated  iu  equity  as  veetiog  to 
tbem  la  their  partnerahfp  oapaclty,  clothed  with 
an  Implied  trust  that  they  shall  bold  It  for  such 
purposes.  Loubatv.  Nourse  <1S63)  S  Flo.  850:  Dyer 
V.  Clark  (1848)  6  Met.  662, 89  Am.  Deo.  897. 

To  the  same  elleot:  TrowbrldRO  v.  Gross  (1886) 
117  III.  109;  Bopp  V.  Fox  llffTS)  68  III.  640:  Shanks  v. 
Klein  (ISBli  11  Fed.  Bep.  767;  Buroslde  v.  Merrick 
0842)  4  Met.  037:  HIscook  v.  Phelps  (1873)  49  N.  T. 
V7:  Buohaa  v.  Sumner  (1S4T)  1!  Barb.  Ch.  165.  S  L. 
ed.  699. 47  Am.  Deo.  80K:  Whitney  v.  Gotten  ilS76)  68 
Hiss.  689;  Piatt  v.  Oliver  tlS4i!)  8  McLean,  27;  Er- 
wln*B  App.  (1801)  89  Pa.  686,  80  Am.  Deo.  542;  Holton 
v.  Oulnn  11696)  66  Fed.  Bep.  460. 

For  which  purposes  It  wUl  be  treated  as  personal 
property.  Taylor  v.  Farmer  (1688)  (111.)  6  West. 
Bep.  nO:  Cbllds  v.  PeUett  (Mich.)  Deo.  7,  1894;  Way 
T.  Stebbtns  il882)  47  Mloh.  296.  following  Menitt  v. 
Dlckny  (1678)  88  Mloh.  41;  Wood  v.  Montgomery 
OHH)  60  Ala.  600;  Lang  v.  Waring  0854)  2S  Ala.  626, 
dOAm.  DecESS;  Morgan  v.  Olvey  (1876)  SSInd.  6; 
Blrxt  Nat.  Bank  of  Gainesville  v.  Cody  (Oa.)  Jan. 
n.  1694:  Smith  v.  Tarttoa  0847)  t  Barb.  Cb.  888, 5  L 
ed.aee;  Loubat  V.  Nonree,  supra;  Price  r.  Hfcdts 
0874)  14  Fla.  666. 

And  Id  tbe  winding  up  Of  a  partnership  firm,  such 
estate  forms  no  exception  to  tberule as  to  tbe  appli- 
cation of  tbe  partnership  property  to  the  paj-ment 
of  debts,  but  standsonthesame  footing  as  personal 
property,  no  matter  In  whom  tbe  legal  title  may  be 
reeted.  TkyJor  v.  Varaiec,  Mwra. 
S8L.a  A. 


And  in  such  case  must  be  sold  and  applied  to 
their  payment.  Shearer  v.  Paine  (1860)  12  Alien, 
i»9,  following  Burnside  v.  Merrick  (I842i  4  Met.  637; 
FItoh  V.  Harrington  0860)  18  Gray.  74  Am.  Deo. 
Ml. 

As  far  as  It  will  go  for  that  purpoeo.  Buinslde- 
T.  Merrtck,  aupro. 

Notwilbstandlng  the  paper  title  may  be  In  oa» 
partner  orappear  to  be  In  all  as  tenants  In  oom- 
mon.  Batty  v.  Adams  Connty  Comrs,  (1884)  18  Neb. 
44:  Fowler  v.  BaUley  (1861)  14  Wis.  130:  Fairchlld  v. 
Fsirchild  (1876)  64N.  Y.  471:  Pepper  v.  Thomas  (I887> 
85  Ky.  669:  Demlng  v.  Colt  (1850>  8  Sandf.  284. 

So  far  as  t^e  rights  of  Joint  creditors  of  a  copart- 
nership are  ooaoemed  tt  Is  Immaierlal  whether 
lands  assume  the  oharaoter  of  real  or  personal  es- 
tate in  the  coming  partnership  properly,  as  la 
either  ease  they  are  liable  to  tbe  partnership  debts. 
SmiUi  V.  Jaokson  <188B)  2  Bdw.  Gh.  28. 8  U  ed.  385. 

Upon  the  Insolvenoy  of  tbe  flrm  tlie  whole  prop- 
erty must  be  brought  Into  the  partnership  fund  1» 
order  to  satisfy  tbe  partnership  oredltoiB.  Parker 
V.  Bowles  (1876)  67  N.  Q.  49L 

And  there  is  no  need  of  any  other  agreement  than 
that  neoessarlly  implied  by  the  law,  from  tbe  fact 
of  an  Investment  of  parCacrehfp  funds  by  tbe  flrm 
in  real  estate  for  partnership  purposes.  In  order  to 
render  such  property  liable  fur  the  partoersfaip 
debts.  WOlet  v.  Brown  0877)  85  Mo.  138,  Zf  Am. 
Kep.aB6. 

The  whole  partnership  estate  being  regarded  In 
the  view  of  a  court  of  eaulty  as  a  consolidated 
fund,  to  be  appropriated  primarily  and  exclusively 
to  the  satlsf action  of  all  the  partnership  eogsge- 
menta.  Qoodburn  v.  Stevens  (1847)  6  Oil),  L 

The  possession  of  reel  estate,  whether  In  th» 
hands  of  one  partner  or  tbe  other,  und  without  re- 
gard to  their  dealings  with  the  flrm  or  wltb  one  an 
other,  not  limiting  or  affectlngthe  rights  of  a  cred- 
itor of  the  flrm,  but  subjecting  the  property  to  bb 
claim.  Van  Staden  v.  Kline  (1884)  6«  Iowa,  18a 

And  a  partner  cannot  bold  it  exempt  therefrom, 
and  the  Bame  rights  and  liabllltiefl  exist  betweea* 
the  partners  themselves.  VM, 

So  the  equitatile  Interest  Is  attaohablow  Jarvla  v. 
Brooks  (1853)     N.  H.  87.  58  Am.  Deo.  aSO. 

And  upon  the  death  of  a  partner  It  cannot  be 
used  for  the  payment  of  his  private  debts,  but  re^ 
malDB  partnership  funds  liable  In  the  taaode  of  the 
partnera  to  the  payment  of  the  flrmls  liabilities. 
Sbaw.  Appellant  (1889)  81  He.  SOT. 

Unless  tbe  debts  can  be  otherwiae  paid  out  of  the 
assets  of  the  partnershtp.  ConulDgbam  V.  Ward 
(18881  aO  W.  Ta.  «SL 
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picta  lefnl  ttt'e,  except  npon  the  etriclest  prio- 
ciplnof  equity  and  rigbt. 

Jjing  T.  M'aring,  35  Ala.  640,  60  Am.  Dec. 

When  %  rule  of  low,  followio/f  the  dictates 
of  a  refloed  policy,  ^ve  so  equity  or  right  !□ 
or  to  iHoperty,  absr>lutelj  or  qualifledly,  as  be- 
tweeo  ibe  partnenbip  and  its  memben.  those 
who  succeed  only  to  the  rights,  lieos,  and 
equities  of  the  partoership  and  of  its  reepective 
meinbers  are  subject  to  such  equity  io  all  iu- 
teols  and  purpoaea.  Equities  are  nerer  dis- 
placed mere);  to  satisfy  equal  or  Inferior  equi- 
Uea. 

One  of  the  partners  held  tfae  legal  title  to 
real  estate  wbirb  in  equity  only  belonged  to 
tbe  firm.  While  so  holding  it  he  t>ecame  in- 
diridually  liable  for  a  large  amount  of  money 
which  tbe  firm  received  from  him  and  used  for 
Its  own  purposes.  Tbe  firm  has  never  in  any 
■uDDer  whatever  rdmbursed  htm  for,  or  pro- 
tected him  againat,  this  llaUUty,  and  at  the 


time  of  tbe  anignment  ft  stood  and  now  standa 

indebted  Io  him  for  the  fii'l  amount  thereof. 

If  one  of  the  partners  sells  in<lividiial  prop- 
erty to  tbe  firm  and  takes  back  .a  mnrtgaKC, 
upon  assi^Dmeot  the  mortgage  will  be  distrilv 
uted  to  ti!9  individual  creditors. 

Niagara  County  Nat.  Bank  r.  Lordt  88  Hun, 
S57. 

Suppose  when    tbe  partner  turns  orer 

money  to  the  firm,  he  already  has  the  legal 
title  to  the  land  Instead  of  taking  a  mortgage, 
and  that  the  firm  calls  his  attention  to  the  fact, 
and  it  is  agreed  that  tbe  title  in  A.  shall  In 
consideration  of  the  loan,  be  fortified  and  en- 
larged "by  being  united  with  an  equity,"- to 
bold  It  as  security  for  tbe  money  {.Lang  v. 
WaHng,  25  Ala.  640,  60  Am.  Dec.  688),— 
could  in  this  case  tbe  firm  ever  claim  tbe  land 
held  by  the  partner  for  any  purpose  without 
satisfying  the  superior  equity  of  A.  to  have 
his  money  out  of  It,  as  a  condition  to  its  being 
classed  or  called  partnership  property? 


But  when  tbe  pwaonal  effects  of  Oie  flrm  ars 
oiOTe  than  snffldent  to  par  Its  detrta,  tbe  oredltors 
of  the  tlrm  have  no  olalm  upon  the  partoersbtp 
real  estate.  Ocdsata  v.  Colgate  (1818)  28  N.  J.  Sq. 

to. 

So  If  the  property  baa  ceased  to  beloDff  to  Ibe 
partoerahlp.  as  If  it  has  been  transferred  bona  fide 
and  bat!  become  the  property  either  of  one  partner 
or  of  a  tbtrd  pemon.  the  equltlefi  of  tbe  partners 
uv  exiioffulsbed  and  tbe  derivative  equities  of  tbe 
ereiHtors  also  end.  Case  v.  Beauregard  (IflTO)  98  U. 
&  118.  sued.  Ka 

Wbere  a  flrm  creditor  has  exhausted  his  remedy 
at  law  analnst  tbe  Ann,  bis  only  remedy  ts  In  equity 
Co  subject  tbe  real  estate  of  the  firm  to  the  par- 
■Mot  Of  Us  Jodfftnent  Offittt  t.  Boott  (Um 
Ala.  101. 

Kquftv  alone  being  able  to  appropriate  It  to  tbe 
payment  of  the  debts  of  tbe  firm.  Ittid.;  Hanwajr 
r.  Robertflbaw  (1874) «  Was.  758;  OaldweU  v.  Far- 
Ber<lST«tMA]a.40S. 

It  fa  a  trust  fond  fbr  tbe  pajrment  of  the  Ann's 
Oftotm  out  of  which  eqnltr  will  decree  payment, 
wbetber  It  beio  tbe  poasesslon  of  tbe  surviving 
partner,  or  in  that  of  tbe  personal  representative, 
or  tbe  holrs  of  tfae  deceased  partner.  Offutt  v. 
Scott,  mpru. 

To  be  regarded  and  treated  as  penonal  property 
In  tbe  handf  of  tbe  partnership,  to  t^e  extent  It 
nav  he  needed  for  portnerBhip  llnbUitiea.  Ram- 
iBelsb«>rv  v.  HitobeU  (inS)  ^  Oblo  St  £2. 

The  eqafiable  oonreraton  Into  persoualty  being 
complete,  the  doctrine  lielng  founded,  not  upon 
anyat-tualor  presumed  Intention  of  tbe  parties, 
l)ut  upon  tbe  equities  tKtween  the  partneis,  that 
•11  the  Joint  stock  or  fund  shall  be  appUed  to  the 
purpOHs  of  tbe  partnership.  LoutMt  v.  Noorae 
(U58)  a  Fbi.  3Ga 

Tu  which  end  tt  la  Hable  to  be  sold  and  appropriat- 
ed as  DflTtnershlp  property.  Parker  v.  Parker 
tinStSK  narb.  !06. 

Id  National  Union  Bank  of  Haryland  v.  National 
Mecbanlce'  Ftank  of  Baltimore  iHd.)  27  L.  R.  A.  476. 
tbe  question  was  whether  real  estate  held  by  tbe 
memt'Cni  of  tbe  flrm  was  to  be  treated  as  parttier- 
•hlp  or  individual  property,  so  fur  as  tbe  Individ- 
osl  creditors  of  tbe  firm  were  concerned,  tbe  facts 
dmwing  tbat  part  of  the  property  was  derived  by 
tbe  partners  undera  will,  tbe  race  of  wtatcb  indicat- 
ed no  Inteiitioo  on  tbe  part  of  tbe  tcntator  to  vest 
ibe  prupettr  In  tbe  devisees  as  pan  ncrs.  but  on  tfae 
contrary  as  mdlvldual  owners,  and  that  tbe  part- 
ners acquired  other  real  estate  conveyed  to  tfaem 
m  indlviduala.  tba  records  dIsaUMing  nothing  to 
»  L.  R  A. 


transfer  the  property  to  the  flrm  or  bushiess  in. 
terest  In  It  in  the  partnership,  although  there  were 

entries  In  the  books  treating  it  as  such,  but  It  did 
not  appear  that  such  property  was  incident  to  the 
firm  bustneas.  The  court  held  that  as  to  suofa  prop> 
erty  wfalob  was  not  parobased  with  partnership 
funds  for  partnership  purposes,  but  was  tbe  sep- 
arate property  of  the  indlrldual  members,  and  as 
snob  not  Incident  to  tbe  bu»lneas  of  the  firm,  tbe 
mere  tact  tfaat  tfae  partners  entered  tt  on  tbe  flrm 
books  and  treated  It  as  Ora  property  was  not  suf- 
fldeot  to  cbange  It  Into  partnership  property,  and 
the  prooeeib  of  the  sale  thereof  were  to  t>e  applied 
to  the  paymeot  ot  the  olalma  of  individual  creditors 
prior  to  those  of  tfae  partnership  creditors. 

In  Forde  v.  flerron  (1814)  4  Hunt.  316.  It  was  held 
that  although  real  property  purchased  with  tbe  ef- 
fects and  used  for  tbe  purposes  of  a  mercantile 
flrm.  or  copartnership,  may  tn  equity  be  liable  to 
discbarge  the  twlaaoe  due  bim  from  the  flrm  to 
any  partner  In  preterenoe  to  a  private  and  indlvM- 
nal  detit  of  any  other  partner,  it  was  nevertbelesi 
competent  for  the  members  of  the  flrm  to  acquire 
such  property  Jointly  as  individuals,  or  to  lose  the 
Ileo  by  acts  tending  to  mislead  or  deceive  creditors, 
or  purchasers.  In  this  particular. 

In  Fraooklyn  v.  Rprague  (1BS7)  121  U.  8. 80  L. 
ed.  98B.  ttaeguardlan  of  minor  heirs  conveyed  under 
proper  Legtelatlve  authority  their  lotereat  tn  tbe 
property  of  a  copartnership  to  a  corporation, 
wblcb  assumed  oU  tbe  debts  of  Uie  partnership,  tbe 
business  of  which  It  was  onrantsed  to  continue. 
It  was  held  that  a  debt  due  the  minors  from  tbe 
partnersblp  l)ecamea  general  debt  of  the  corpora- 
tion, and  did  aotoootlDue  to  be  a  lien  upon  the 
property,  tiie  Khode  Island  act  authorizing  such  a 
transfer  being  as  efflcacious  In  relation  to  tbe  es- 
tate of  tbe  minor,  subsequently  declared  (tf  un- 
sound mind,  as  it  was  Inrelatloa  to  the  estate  ot 
any  other  child. 

b.  2Aenatim«^thssfisMors*rltfUa. 

It  Is  tbe  equity  of  each  of  the  partners  that  the 
partnership  assets  ehall  be  first  applied  In  the  pay- 
meat  of  partnership  debts  in  order  that  they  may 
be  relieved  from  tholr  individual  ItabiUiy  therefor 
which  gives  partnership  creditors  a  rlRbt  to  prior- 
ity of  payment.  Fosterv.  Barnes  iisnti  81  Pa. 37T. 

And  the  flrm  creditors  have  a  right  to  be  substi- 
tuted to  tbe  lien  of  tbe  partner  in  tbe  application 
and  ratable  distribution  of  tbe  flrm  funds  among 
them  upon  terms  of  equality,  especially  when  tbe 
flrm  Is  Insolvont  snd  tbe  whole  But>}eot  Is  under  the 
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In  the  latter  cue  tben  wu  no  use  in  the 
partnera  conveytag  the  property  to  the  firm  in 
order  that  It  might  recooTey  back  to  him  by 
way  of  mortgage.  "The  traoaactton  u  it  took 
place  smoaDted  to  the  aame  thing." 

Markham  t.  Ja/adon,  41  N.  f .  341. 

Heory  0.  Hosei  held  the  legal  title  to  land, 
which.  In  eqolty  only,  belonnid  to  the  firm  of 
which  he  was  a  member.  Be  advanced  iodl- 
Tldually  money  to  the  firm,  and  which  the 
firm  ones  him  for.  The  firm  and  Individuats, 
when  matters  stood  thus,  assigned  for  the  ben- 
efit of  their  creditors,  and  the  petition  in  this 
case  Insiflts  that  the  property  to  which  Henry 
O.  Hoees  bad  the  Utle  IndlTidaally,  Individ 
oal  property  to  the  extent  of  said  llaUlity  In- 
Cttired  by  the  firm  to  him. 

A  person  having  the  legal  title  to  land  may 
retain  it  to  secure  any  Indebtedness  due  to  him 
from  the  equitable  owner,  or  those  claiming 
under  him,  even  if  the  Indebtedness  did  not 
frow  out  of  the  land. 


WHHam$  v.  Lote,  3  Head.  M.  98  Am.  Dea 

191. 

The  law,  If  there  be  no  expreia  agreemeot. 
raises  an  implied  agreement  that  the  title  shall 

so  be  retained. 

In  an  Implied  contract  the  law  only  snppllea 
that  which,  although  wA.  stated,  most  be  pre- 
sumed to  have  been  the  agreement  intendea  bgr 
the  parties. 

Btory,  Oont  %  11. 

If  A^s  land  wiU  go  to  A's  Indlvidoal  credit- 
ors, then  A's  mortgage  will  likewise  go;  and 
If  A's  mortgage  witl  go,  then  A's  indi'^dual 
legal  estate,  fortified  and  enlarged  by  the  ex- 
press or  implied  agreement  operating  as  a 
mortgage,  will  cenainly  so  go  to  the  extent,  at 
least,  of  A's  equity,  which,  oeaides  having  the 
legal  estate  at  iu  back.  Is  superior  to  that  of 
the  partnerslijp  to  whidi  alone  the  partnerahip 
creditors  succeed. 

QotOMmith  v.  Eiehald,  04  Ala.  121. 

Appellant  does  not  aedc  to  lay  his  hands  on 


eontrOlof  tbeeourtoC  Aanoory.  BiaOk  t.  Bosb 

(am  7  R  Hon.  na 

Whenever  a  partloular  pwtDershlp  aubelsts,  and 
INtrtnerabip  debts  Impose  a  hen  upon  tlie  partner- 
ship pnwerty,  ttoth  as  between  the  partoen  tbem- 
selves  and  the  oredltors  and  partners,  or  their  rep- 
lesentattves.  Sumoer  v.  Hampson  (1639)  8  Ohio, 
ttS,  806,88  Am.  Deo.  TS. 

But  wbera  the  reason  for  the  equitable  rule 
nnsirs.  In  the  absence  of  creditors  or  the  firm,  or 
others  having  Uteeqaides,  thi  rule  Itself  no  lonirer 
applka.  Hewitt  v.  Bankin  (ISTS)  41  Ohio.  SB.  . 

Though  the  oredftora  of  a,  firm  bave  no  Uen  as 
such  upon  the  partnersbtp  property,  yet  they  have 
aright  In  equity  to  follow  It,  as  a  trust,  Into  the 
joonnnninn  of  all  persons  who  have  not  a  superior 
title.  Sands  v.  KImbark  (ISSBt  27  N.  t.  U8.  follow- 
ing Bucban  v.  Sumner  (1817)  8  Bartk  Ch.  ISS,  5 1>.  ed. 
W.  47  Am.  Deo.  306. 

^ch  estate  being  eqoltablr  pledged  to  the  credi- 
tors like  all  other  assets  of  the  Arm  and  liable  to  be 
absorbed  and  disposed  of  In  the  prooen  of  liquidat- 
ing the  firm  debt«,  and  nttsfying  the  claims  of  the 
respective  partners  as  against  each  other  so  long  as 
the  partnership  affalis  are  unsettled.  Qreenwood 
T.  Marvin  (1888)  111  N.  T.  4E8. 

The  trust  in  favor  of  partnership  oredltors  Is 
worked  out  in  equity  through  the  medium  of  the 
trust  existing  between  the  partners.  Jones  v.  Far- 
sons  {1804)  28  Gal.  100;  GuTton  v.  Flack  (185S>  7  Md. 
8B8:  Sbearer  v.  Shearer  (1887)  98  Mass.  107;  Parker  v. 
Bowles  a87ej  N.  H.  ISO.;  Wilcox  v.  Kellogg  (184Q 
11  Ohio.  8H;  Letevn's  App.  OBTl)  08  Pa. )»,  8  Am. 
Rep.  221^  Re  Farmer,  Ez  ports  Grlfllo  (18T8>  18  Mat 
Bankr.  Reg.  207. 

It  does  not  spring  from  the  sessions  bat  existB  with 
or  without  lb  Gblder  *.  Tbeir  Ckedlton  (1805)  « 
Ka.  Aon.  8H. 

And  as  long  ss  the  partners  oontlnue  to  have  an 
Interest  in  the  partnership,  so  long  do  the  equities 
of  the  firm  credlton  continue.  Richard  t.  Allen 
as67)  U7  Pa.  180;  Gallagher^  App.  0888}  U4  Fa.  888, 
80  Am.  R«p.  86a 

Real  estate  which  is  partnership  property  is  sub- 
ject to  prior  Hens  of  partaershlp  debta.  even 
though  the  legal  title  may  remain  In  theoae  part- 
ner and  the  other  have  only  a  title  txind,  eqnity 
treating  that  as  done  whlflh  la  agreed  to  be  done 
upon  sufficient  consideration.  Griiley  t.  Nortb- 
outt  (U7l)6HelBk.T48. 

Tet  tfaey  have  no  Uen,  as  snob,  upon  the  partner- 
ship property,  thetr  right  being  In  equity  to  follow 
It  as  a  trust  Into  possession  of  sll  persons  who 
S8  LB.  A. 


have  not  a  superior  tttla.  flands  t.  KlmbariE  (IBBS 

ffH.T.148: 

Creating  no  speoiflo  lien.  Beech er  v.  SteTene 
0878)  48  Conn.  587. 

It  is  but  a  quasi  lien,  which,  as  a  derivative  sub- 
ordinate rlg^t  through  the  lien  and  equities  of  the 
partners,  may  be  enforoed  la  equltv.  Guyton  v. 
FlackilfW)  7Md.  888;  Pearson  v.  Keedya8l6)e& 
Hon.  128. 48 Am.  Deo.  180;  Oalte  v.  Their  Ckeditoia 
(1806)47  La.  Ann.  U6. 

And  praotlcally  a  subrogation  to  the  equity  of 
the  Individual  partner  to  be  made  effective  only 
through  blm.  Case  t.  Beauregard  (IkTS)  88  TT.  8. 
119, 28 L. ed. 370;  Reese  v.  Bradford  (1848)18  Ala.88r. 

Wurked  out  through  the  partner^  rights.  Hoxle 
V.  Carr  (1883)  I  Sumo.  ITSL 

The  Uen  arising  from  the  relatlOD  of  the  pert- 
ners,  being  liable  to  be  defeated  only  by  a  bona 
Ude  sale.  Sumner  v.  Hampson  (1888)  8  Ohio  888,  SBEC 
82  Am.  Deo.  728. 

Not  enforclble  except  by  obtaining  Judgment 
and  execution  thereon.  Mayer  v.  Clark  (IStiO)  40 
Ala.  £50;  JEat  parte  BulBn  (leOU  8  Tea.  Jr.  119;  Bur- 
well  T.  Springfield  am)  U  Ala.  fOS  HaU  v.  Hcln- 
tyre  a85Si  81  Ala.  088. 

Standing  In  respect  to  partnership  property  as 
individual  creditors  do  to  the  property  of  Individ- 
ual debtors,  no  lien  existing  until  tbeir  debt  la  re- 
el need  to  Judgment  whlcb  will  create  a  lien  on  real 
estate;  a  Uen  twlng  created  by  execution.  Beeae  v. 
Bradford,  sapm. 

TbeJolDt  oredltors  of  a  firm  b^g  preferred  la 
the  distribution  of  firm  estates,  wholly  by  virtueot 
the  equities  of  the  partners,  and  not  on  acoouot  of 
any  equities  of  their  own.  as  they  have  no  lien 
upon  the  partoership  fund.  B»  Codding  ft  KuaseU 
(1881)9Ted.Bep.Bt9. 

So  long  as  a  partner  retains  an  tntereet  Id  the 
firm  assets  as  a  partner,  a  court  of  equity  will  ai- 
Iqw  tlw  oredltors  of  tbe  firm  to  avail  themselTea  of 
his  equity  and  enforce  it  through  the  application 
of  those  assets  primarily  to  the  payment  of  the 
debts  due  them.  Case  v.  Becuregnrd  (187(1)  88  U.  B. 
119. 86  L.  ed.  87a 

In  case  of  Insolveoey,  Its  property  Is  a  trust  fund 
for  the  benefit  of  all  Ita  eredltors.  Bmltb  t.  Jones 
(1888)  18irel>.4Sl;  Murray  v.  Murray  (UZl)  6  Jfdina. 
Ch.  00, 1  li.  ed.  1008;  West  v.  Skip  (1749)  1  Tes.  Sr. 
238:  Ex  parte  Ruflln  (1801)  6  Vf*.  7r.  119;  Campbell 
T.  Hullett  0818)  2  Swanst.  651;  Young  t.  Frier 
(1888)  9  N.  J.  Eq.  406;  Bobbins  t.  Cooper  (18S)  8 
Johns.  (%.  186.  8  L.  ed.  S6;  £j:  parte  Crowder  (1710 
STera.rai;  fiBpartsOooka»8)SP.  Vnis.iOOL 
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the  "partner's  hiterest  In  the  ftrm,"  but  onlj 
to  bare  subjected  to  hb  debt  ^ffoperty  to 
vklcb  the  firm  hu  do  1ml  or  equitable  claim, 
to  the  extent  it  is  tougfat  to  be  applied  to  the 
individual  debts. 

Henry  0.  Moees  held  the  title  bv  the 
ooDsent  of  the  firm;  the  firm  thus  parted  with 
that  title  teserTingthe  whole  equity,  and  after- 
ward^ on  Henry  0.  Moses  Incurnag  a  large 
personal  UabUfty  for  the  firm,  it  agreed,  ex- 
pressly or  impliedly  (it  makes  no  difference 
whether  it  be  one  or  the  other),  that  an  equity 
to  the  amount  of  the  advance  should.  In  the 
language  of  Lang  t.  WaHf}g,  26  Ala.  041,  60 
Am.  Dec.  588.  "be  united  with  the  legal  tttle," 
thereby  cutting  down  the  partner^ip  interest 
or  assets  of  the  firm  in  that  property  to  an 
equity  to  have  the  balance  After  discna^ng 
this  liability. 

A  partner  holding  a  legal  title  belonging  In 
equity  to  the  firm  has  an  nnqualifled  nght  on 


making  an  adTance  to  the  Ann,  or  incurring  % 
personal  liability  for  It,  to  claim  in  connection 
with  his  legal  title  an  equity  in  the  land  to  the 
extent  of  such  advance. 

WilUama  v.  Lme,  3  Head.  80,  77  Am.  Dec 
191;  Paart  T.  PwH,  1  Tenn.  Ch.  206. 

When  a  Arm  permits  Its  real  property  to  be 
recorded  and  stand  as  the  property  of  one  o( 
its  members  for  twenty  years  or  more,  well 
knowing  that  as  an  individual  he  was  dealing 
on  his  general  credit  commercially, and  the  Arm 
and  (heir  individual  aaeigna  for  their  creditors, 
this  estoppel  operates  to  prevent  the  flrm,  and 
thus  the  firm  creditors,  lo  insist  until  Individ- 
ual creditors  are  paid  that  the  property  la  not 
individual  proper^. 

KeUy  V.  BcoU,  46  N.  T.  695;  Pretton  v.  Me- 
MiUan,  58  Ala.  91;  Blgelow,  Estoppel,  4th  ed. 
&43,  etseg.;  Putnam  v.  Beynoldt,  UTAich.llB. 

Section  1846  of  the  Code,  referring  to  trusts 
in  lands  not  apparent  in  the  legal  title  pro* 


Willie.  faowevCT.  tbe  partnenbip  Is  solvent  and 
oootlDuous,  the  creditors  have  do  equity,  sttiotly 
■peakinff.  against  the  partDerahip  effects,  neither 
have  ibej  any  lien  upon  (he  partnership  effects  for 
tbatt  det>ts;  all  that  they  oao  do  is  to  proceed  by  an 
BCttoo  at  law  for  their  debts  aRaloet  the  partners. 
White  V.  Parish  (IffiSj  a>  Tex.  «88, 78  Am.  Dec  ML 

TbMefore  salea  on  separate  executions  of  a  lirm 
pTopenr  which  destroy  the  dominion  of  the  part- 
ners over  tt  destroy  also  the  equities  of  oredlton 
wboae  lleoa  are  not  actually  attached.  If  cNutt  v. 
StnyhorndaSl}  8B  Pa.  Mt. 

Bo  where  there  la  no  poof  of  the  joint  ownership, 
or  of  repreeeDtatlona  or  oooduot  on  the  part  of  an 
Indtriduat  partner,  whieh  are  lUcdy  to  mislead 
creditor*  such  as  would  work  an  eetopp^  upon  tbe 
partner,  the  rights  of  the  firm  creditors  are  d^ 
pendent  upon  the  rights  of  the  partners  inter  ae, 
with  reaveot  to  property  held  inf  an  Individual 
paztner,  Qoepper  r-  Klnalnger  (UBS)  M  Ohio  81; 
CM. 

Partneratttp  ondfton  have  no  equity  to  prevent 
partoCTa  from  transferring  their  property  to  each 
oUmt,  or  of  obanglng  Its  character  from  Joint  to 
sepaiate  property.  fwovMlng  it  Is  done  In  good 
fWtb.  BKAards  v.  Hanson  (1800)  101  ibua.  4H; 
Bove  V.  Lawrence  (1862)  9  Cirab.  568.  S7  Amb,  Dee. 
aS;  Harmon  v.  Clark  (ISSO)  18  Gray,  114. 

Tberatore  wbere,  prior  to  tbe  death  <tf  a  partner, 
a  dispoaitton  of  tbe  real  estate  bad  twen  made  an* 
der  agreement  between  tbe  partners  with  a  third 
peraoo.  and  with  a  corporation  as  Buocessor  to  the 
flrm,  tbe  partoeta  consenting  to  the  tuUUlment  of 
tlie  agreement,  a  creditor  has  no  right  to  have  the 
fimda  In  the  bands  of  an  executor  distributed 
among  tibe  eredltocs  of  the  firm,  the  equity  of  a 
ORdltor  belufT  of  a  d^>endeDt  and  sutmrdlnate 
etoaraotar  aud  enforceable  only  through  tbe  me- 
dium of  tbe  equities  of  the  partners.  Singer  v. 
Carpenter (1888)  MIlLApp.  28. f allowtng  WOilams 
V.  Aduns  OMB)  U  III.  App.  BflB;  Alton  T.  Oenter 
Taller  Odl  (UBU  XL  Oona.  UO;  64  Am.  Dec  W;  fllg- 
tarr.KnoKOnnntyBankOBBnsCHilo  BtOL 

n.  Pr^armc*  of  frnt  ovtr  MMOual  endUon. 

For  an  the  porposes  of  a  flrm  Id  paying  off  flrm 
ttabilltles,  and  retmbuising  tbe  Individual  partners 
any  advance  they  may  have  made,  real  estate  pur- 
ebaaed  by  the  flrm  on  the  tlrm  aceoont  must  be 
held  as  flrm  aasets.  aud  each  parteer,  even  as  to 
realty  so  porotMsed,  must  be  held  a  trustee  holding 
his  Interest  In  such,  property  In  trust  for  those  pur- 
poses, all  of  wbkjh  miist  t>e  discharged  before  the 
iodhidual  orodilors  of  any  partner  will  ba  let  tn 
ML.  R  A. 


upon  H.  Bryant  v.  Hunter  (1880)  8  Bush,  75;  Oak 
bralth  V.  Oedge  (UBU  16  R  Mou.  631;  Conant  v. 
Trary  (1876)  <»  Ind.  680;  McHlUao  v.  Hadley  am)  7fl 
Ind.  660;  Booher  v.  PerrlU  (Tnd.)  March  18.  1886; 
Bvans  v.  Hawley  (1672}  S6  Iowa,  ffl;  Stadler  v.  Al- 
len (1878)  U  Iowa,  US:  Fall  lUver  WhaUug  Go.  v. 
Borden  (1802)  10  Gush.  468:  Smith  v.  Jones  (1886)  IS 
Neb.  481;  Uatlack  v.  James  aSOO)  13  N.  J.  Eq.  US; 
Hiscock  V.  Phelps  (1872)  48  N.  Y.  ST;  Schenok  v.  In- 
grabam  (1876)  6  Hun,  402;  Buchan  v.  Bumner  (1S47)  S 
Barb.  Ob.  166,611.  ed.  688. 47  Am.  Dec.  806;  Sandsv. 
Kimbark  0868)  27  N.  T.  MS;  Bverett  v.  Sohepmoes 
(1876)  6  Hun.  479;  Collumb  v.  Bead  (1862)  24  N.  T. 
610:  HlBOOCk  v.  Fbelps  (1872)  iS  N.  Y.  97;  Delmontco 
V.  Gnillanme  (1846)  8  Sandf.  Cb.  806,  T  L.  ed.  OST; 
Boss  V.  Henderson  (1877)  77  N.  a  170;  Men  den  ball 
V.  Beobow  (1881)  84  N.  GL  646;  Hflrvin  v.  TnimbuU 
(1SB8)  Wright  (Oh)o)  8S6:  Diggs  v.  Brown  (1884)  70 
Ta.  282;  Be  Warren  (1847)  X  Ware  (2  Davela)  882. 

Whether  sneb  Indlvldnal  creditor  olainui  by  Judg^ 
meat  liens,  by  a  deed  of  trust  executed  to  secure 
his  individual  debts  or  In  any  other  manner.  Cud> 
nlngliam  v.  Ward  (1688)  80  W.  Va.  671 

And  so  It  is  under  section  SIN  of  the  LoulBiana 
OtvUOode.  Dunbar  v.BuHard(18<7)S  La.  Ann.  8Uk 

Provided  It  Is  so  used  as  to  give  notice  to  the 
general  creditors  of  the  individual  partners  that  H 
Is  treated  as  partnership  property  and  Is  subse- 
quently Involved  In  the  flrm  busineas.  Nattonal 
Unl<m  Bank  of  Haryland  v.  National  MeehanSca 
Bank  of  Baltimore  (Hd.)  ST  L.  B.  A  ««L 

The  equity  ol  tbe  flrm  credttois  In  the  partner- 
ship lands  t>elng  superior  to  that  of  the  creditors 
of  tbe  lodlvMnal  partnen.  Beevea  v.  Ayera  (1866> 
8811L418. 

Wbetber  sodi  laopsrty  Is  teal  or  penonal  eatate. 
Scndder  v.  Detasbmut  (1888)  7  Iowa.  IB,  71  Am.  Dee. 
428. 

In  the  orderof  the  senlorl^  of  their  Judgmental 
wUoh  are  Uena  upon  the  land  out  of  the  sale  oi 
which  the  fund  has  been  reaUaad.  Gordwi  v.  Keo- 

n«dy  (1872)  86  Iowa,  167. 

However  the  legal  estate  may  stand.  Re  Farmer, 
Bx  parte  Qriffln  (1878)  18  Hfrnu  Bankr.  Reg.  207. 

Strnif  behold  It  In  tnisfe  for  tbe  partnecahlp,  1* 
must  be  considered  subject  to  aU  equities  exMog 
in  favor  of  the  creditors  of  the  firm.  Fowler  v. 
Ballley  |186t)  14  Wis.  126;  Dlggs  v.  Brown  (1884)  78 
Ta.  282:  Pleroe  v.  Trigg  ilSaO)  10  heigh.  406;  WbeaU 
ley  T.  CalhouQ  0841)  U  Leigh,  »i  S7  Am.  Deo.  fl6l{ 
Christian  v.  Blls  (1840)  1  Gratt.  408. 

As  agnlnit  the  individual  creditors  of  tbe  part- 
ner In  whose  name  the  title  appears,  and  upon  a 
winding  up  of  tbe  firm  It  must  t>e  used  in  payment 
of  tbe  flrm  debU  and  llattf  Ities  aa  against  those  of 
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Tides  that  "do  such  trusts  .  ,  .  can  defeat 
tiie  title  of  ctediiors  or  purchaser  for  a  vala- 
•ble  consideration  without  Dotice." 

Tbere  is  do  leasoD  either  in  (be  nature  of 
the  tbiog,  or  the  words  of  the  statute,  in  con- 
flntng  the  protectioa  to  judgment  credlton 
with  a  lien,  in  excluding  other  creditors  who 
have  become  invested  with  a  similar  or  more 
effacious  lieu  on  property  for  the  payment  of 
tbclr  debts. 

Batehett  t.  Blanton,  73  Ala.  428;  RUbourm 
T.  Fay,  29  Ohio  St.  279.  23  Ami  Rep.  741; 
Walker  v.  Miller,  11  Ala.  1067;  aOAm.  &Eng. 
Encjclop.  Law,  p.  678;  Atfrei  T.  Dvpreif,  vt 
Tex.  5»3,  86  Am.  Dec.  657. 

The  spirit  and  words  of  the  statute  most  in- 
clude all  creditors  who  have  acguired  any 
character  of  Uen  upon  the  land  before  notice 
of  the  tmst. 

Putnam  t.  B^pioldt,  mtpra/  Bane§  t.  ZV/- 
fany.  26  Ohio  BL  04B;  Undmann  v.  inoftam. 
86  Ohio  St.  11. 


the  oredttoTs  individually.  RIedeburg  v.  Schmitt 
aS88>  71  Wis.  «4. 

Bven  tliouffh  It  may  be  Id  tbe  name  of  one  part- 
ner, except  as  asalnst  Iwna  flde  purchasers  for 
value  wlttaoutnotioe  of  the  partnership.  Page  v. 
Thomas  (188&)  48  Ohio  St.  38. 5i  Am.  Kep.  788. 

Bztendlng  to  the  onae  of  one  partner,  for  tbe 
purpose  of  seourlnff  his  Individual  debt,  mortgag- 
Ids  to  hia  creditor  an  undivided  third  of  such  prop- 
erty, the  whole  partnership  property  betog  after- 
wards sold  by  the  three  partoers  for  the  purpose  of 
ptQrloB;  tbe  firm  debts,  the  Individual  creditor  sub- 
sequently seeklnff  to  foredoee  in  equity  his  mort- 
gaire.  the  propertr  not  exceeding  the  value  of  the 
firm  aesele.  Jnoes  v.  Paraons  (18W  £S  OaL  100: 
Bverett  v.  Schepmoee  (IflTW  «  Hun,  479;  Tarbell  v. 
West  (1S81)  80  N.  Y.  280;  Henry  v.  Andersoa  (1B»1)  77 
Ind.  asi;  Lovejoy  v.  Bowers  aBtOt  U  N.  H.  401; 
Sumner  v.  Hampeon  (1888)  8  Ohio.  828, 82  Am.  Dec 
T2S;  HarvlD  v.  Trumbull  aSiiS)  Wright  (Ohio)  386; 
Bammetsberg  v.  Hitobell  (1976)  SB  Ohio  St.  S2;  Lad- 
low  V.  Cooper  (1854)  4  Ohio  8U  1;  Baird  v.  Baird 
(1887)  21 N.  C.  6S4.81  Am.  Deo.  899. 

The  applloatioQ  of  the  general  rule  aa  to  the 
primary  liability  of  the  partnership  estate  for  the 
partnecsfalp  debt*  not  betng  altered  thereby  and 
ttie  iDtercst  morlga^od  remaining  subject  to  the 
prior  lien  for  snob  debts.  Priest  v.  Chouteau  (1884) 
K  Ho.  898,  66  Am.  Bep.  877. 

So  a  creditor,  wtacee  debt  against  the  partnership 
•rose  iubsegoently  to  the  execution  of  such  mort- 
gage, has  the  same  right  to  assert  Us  lien  as  against 
snob  mortgag''  that  would  exist  In  favor  of  a  prior 
creditor.  Norwalk  Kat.  Bank  v.  Sawyer  (1882)  3)' 
Ohio  Bt.  880. 

And  to  the  case  of  real  estate,  purofaesed  by  a 
partner  out  of  his  own  moneys.  Improved  by  the 
firm,  the  Arm  creditors  bavioga  right  In  equity  id 
tbe  Improvements  over  tbe  soparate  creditors  of 
anob  partner.  AverUl  v.  Loucks  a849)  6  Barb.  19. 

Bveo  though  tbe  separate  creditors  may  have  re- 
covered Judgments.  Harney  v.  First  Hat.  Bank  of 
Jersey  Ctty  [N.  J.)  Hay  16,  ^m. 

And  though  such  judgmentls  recorded agahistli 
before  the  execution  of  a  mortgage  by  the  lirm 
when  the  Judgment  Is  affected  with  notloe  thai 
snob. property  is  partnetaUp  stooki  Laneeater 
Bank  v.  Uyley  assOi  18  Fa.  644. 

So  he  has  precedence  over  a  private  creditor 
claiming  by  reason  of  a  oonveyance  by  a  pertnci 
of  Us  share  of  partnership  real  estate,  even  thoual 
the  title  may  be  In  the  Individual  names  of  tii; 
partncn,BUOb  a  oredltor  taking  with  notloe  of  the 
28  L.& A. 


Mettrt.  Toaipklna  4k  Tf4^  and  Hor&M 
SMagfiMtKW  for  appellees. 

HarmlsMm,  J.,  deUvered  the  opinlfm  of 
the  court: 

The  sole  question  for  decision  in  this  case, 
as  respects  the  rights  of  the  Abraham  peti- 
tioners, is  whether  the  property  in  question 
belonged  to  the  individuals  composing  the 
firm  of  Moses  Bros.,  or  to  the  firm  itself; 
and  Goldthwaite,  receiver,  has,  also,  an 
equal  interest  in  the  determination  of  that 
question.  If  it  was  Individual  property,  it 
must  be  distributed  among  tbe  individual 
creditors  of  that  insolvent  firm;  but,  if  in 
equity  it  belonged  to  the  partnership,  it  is 
to  be  distributed,  with  the  other  property 
belonging  to  the  firm,  to  its  cre(iitors.  There 
was  real  estate,  the  title  to  which  stood  in 
the  names  of  the  Individual  members,  and 
stocks  standing  on  the  books  In  the  najnea 
of  one  or  another  of  tbe  Individuals,  sched- 


equltable  rights  of  the  partners.  UatlaCk  v.  Jame* 
(ISSOISN.J.  Eq.m 

And  an  attaobment  by  firm  creditors  upon  part* 
nerahlp  real  estate  will  have  precedence  over  one 
Issued  by  the  oredltor  of  an  Individual  partner  of  a 
firm,  even  thouab  subsequent  In  date  to  tbe  latter. 
.Tarvisv.  Brooks  (1859)  87  N.  H.  87.  60  Am.  Dec  860, 
(1851)  28  N.  H.  180;  Tappaa  v.  BlalsdeU  (1880)  6  N.  H. 

m. 

A  subsequent  assignment  under  tbe  Haasacbu- 
selts  Statute  of  1836,  chapter  888,  has  no  validity 
turafnsi  such  attachment  lien,  but  under  the  statute 
of  1888,  chapter  IBS,  tbe  effect  would  be  different. 
Allen  V.  Wells  (1899)  St  Pick.  450, 88  Am.  Dec  767. 

And  the  members  of  the  partneteblp  will  not  be 
permitted  fraudulently  to  convert  It  Into  private 
property  for  tbe  purpose  of  deprivlnK  the  joint 
creditors  of  their  rights,  and  In  contemplation  of 
Insolvency.  Blobarda  v.  Hanson  (1809)  101  Mass. 
484. 

Tbe  fact  that  real  estate  is  paid  for  after  the  death 
of  the  partner  with  partnership  funds,  and  con- 
veyed to  the  surviving  partner  and  the  heirs  of  tbe 
deceased  partner,  does  not  change  Its  character  as 
partnership  property,  nor  relieve  it  from  Uabllitr 
to  be  subject  to  the  payment  of  the  debta  of  the 
firm.   Uattbews  v.  Hunter  (1878)  67  Ho.  SOS. 

Yet  it  Is  only  partoerahlp  effects  whloh  are  flrat 
responsible  tor  partnership  detits.  Bkillman  v.  Pur- 
nell  (.1882)  8  Za.  W. 

Eteal  estate  originally  conveyed  to  a  firm,  the 
deed  Iwlng  taken  In  the  name  of  one  partner,  and 
sold  upon  the  failure  of  the  Arm  and  conveyed  to  a 
creditor  who  for  valuable  consideration  sold  to  tbe 
wife  of  one  of  the  partners,  the  property  being  sub- 
sequently seised  upon  two  executions  issued  on 
Judgments  recovered  against  the  husband  and  ad> 
vertlsed  for  sale,  is  not  a  lien  for  tbe  Individual 
debts  of  the  partner,  aa  It  does  not  become  liable 
for  his  debta  until  those  of  the  firm  have  been  dis- 
charged. Bowen  v.  Billings  (1882)  IS  Neb.  439. 

In  Cunningham  v.  Ward  (1888)  80  W.  Ta.  673.  the 
court  presumed  that  when  the  Individual  creditor 
of  a  partner  claimed  t>y  a  deed  of  trust  executed 
by  one  partner,  that  If  the  trustee  knew  that  the 
real  eat  ate  was  partnership  property  when  the  deed 
of  trust  was  executed  to  him,  though  tbe  creditors 
•ccured  by  ft  did  not,  such  real  estate  would  have 
':u  be  applied  first  to  the  payment  of  all  partneiebip 
lebts  and  liabllitlee  as  other  partnership  propertr, 
oofore  any  of  it  oould  be  applied  to  tbeir  pr^udloe 
-Q  tbe  individual  creditors  seoured  by  such  deed  of 
rusti  upon  the  |»lnolple  that  when  a  trustee  ao> 
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hIm  of  which  real  estate  and  atock*  are  at- 
tilChed  to  the  petitlooB.  These  lands  and 
stocks  were  included  in  the  general  assign- 
ment of  Moses  Bros.,  and  came  into  the  pos- 
aessioD  of  tbo  appellees,  as  assignees,  and 
they  claim  them  aa  the  property  of  said  firm, 
•uhject  to  distribution  amons  its  creditors, 
and  not  to  the  creditors  of  the  indlriduals 
eompostng  the  said  firm,  whereas,  the  peti- 
tioners claim  said  property  as  belonging  to 
the  indiriduals  In  whose  names  the  bills 
appear,  and  not  to  the  firm  of  which  they 
were  members.  It  is  a  rule  of  imlTersal  rec- 
-ogoition.  that  real  estate  acquired  with  part- 
nership fuDds,  or  on  partnership  credit  and 
ita  partoershtp  purposes,  is  regarded  In  a 
court  of  equity  as  partnership  property,  and 
is  subject  to  the  payment  of  partnership 
dehts.  In  preference  and  priority  to ^be  sepa- 
rate debts  of  the  several  parties ;  and  it  is 
wholly  immaterial,  says  Judge  Story,  in  the 
view  of  a  court  of  equity.  In  whose  name  or 
nunes  the  purchase  is  made  and  the  convey- 


«epts  sacb  a  deed  of  tnist,  with  notloe  of  oertaln 
twtf  tavalldatlnff  It,  or  affeoUov  Itwltii  a  prior 
tn»t  Id  favor  of  Mbeta.  the  crediton  secured  by 
tt  are  preeumed  to  assent  to  the  deed  fortbelrben- 
«fit,  Buofa  presumption  Involving  the  further  pre- 
eamptton  that  they  bad  notloe  of  such  facte  as  the 
tmeteehad  notloe  of,  when  he  aooepted  the  deed  of 
trust  for  them,  wtiiob  Inralldste  or  suhleot  tha 
Iswl  to  some  prior  equitable  trust. 

Where  one  member  of  a  partnership  rave  his  ta- 
dlTldaal  Judffment  to  the  vendors  of  partnership 
ptopertj  fOr  his  proportionate  share  of  the  pur- 
«baBe  money,  and  sntaaguentlj  sold  out  bis  inter- 
«st  to  the  other  psKoers  who  oonveyed  to  a  third 
pany,  and  live  yean  thereafter  It  was  sought  to 
eontinna  the  Hen  by  means  of  a  scire  facuu,  the 
pmchsgega  Miw  suaunoned.  It  was  held  that  the 
MlvUiial  iDteneat  of  auch  partner  was  real  estate 
and  boood  in  the  hands  of  the  tenants  br  the  judg- 
■eot.  nibjeoC  bowerer,  to  tbe  equitable  lien  of  the 
■•rtoetabtp  oredltora.  Wood  v.  Witharov  (U71)  S 
Fhfla.n7. 

If  Bitlsfttetlon  has  been  already  Obtalnad  by  htm. 
wbn  has  tbe  double  seeority,  out  of  the  fund  to 
wbicb  atone  tbe  other  can  resort,  the  oonrt  will  al- 
low tbe  latter  claimant  to  stand  In  the  plaoe  of  the 
forwrpro  (anCo.  Keofrb  v.  HoHanus  (1886J  H  Hun, 
mb  BddyT.TmverdaBDa  Falire.  B81, 8  L.  ed.  IMS, 
»  An.  Dee.  281;  Oonoh  v.  Delaplalne  (180)  S  N.  Y. 
m-,  Slade  V.  Van  Teohten  (ISU)  U  Paige,  21,  Z8,  B  L. 

*i.a,a. 

Whenever  It  beoomee  necessary  to  resort  to  real 
eaute  held  for  partnerablp  purposes  fOrtha  pay- 
eMDt  of  debts,  a  bUI  in  ofaanoerysboutd  be  brought 
agalDBt  the  htdrs  and  the  survlvlog  partners  as  ten- 
ants  tn  common.  Hanway  T,  Bobwtshav  (UTV  19 
HlsalSft. 

in.  The  votUion      tk»  tndtvfdwil  erKKtora  of  a 

partner. 

a.  Ing&nenL 
Tbe  Individual  oredtton  having  notloe  of  a  part- 
aenhip  existing,  will  be  oompeltod  In  equity  to  re- 
spect tbe  trust  In  favnrof  the  partnership  creditors, 
no  matter  whether  tbe  deed  of  trust  executed  lu 
tfevn-  uf  the  Indl  vidua)  oredtton  be  recorded  or  un- 
morded.  Cunningham  v.  Ward  (1S88)  80  V.  Va. 
fin 

"Dn  Interest  of  one  partner  tn  partnership  prop- 
any  Is  bla  sbare  in  tbe  surplus  remaining  after  the 
psymentof  tbe  claims  against  the  partnership,  and 
that  surplus  alone  to  llaMe  to  his  individual  debts, 
and  an  approprlaUon  bytalm  of  the  partnerablp 
real  esuta  to  the  paymeot  at  Us  tndlvklaal  debts, 


ance  taken,  whether  In  the  name  of  one  or  of 
all  the  parties,  or  in  the  name  of  a  stranger, 
alone,  or  jointly  with  a  partner.  In  all 
these  cases,  let  tbe  legal  title  be  where  it 
may.  It  Is  In  equity  deemed  partnership 
property,  not  subject  to  aurrlvorsbip,  and 
tbe  partners  are  deemed  the  ee$tuiM  que  trvtt- 
ent  therefor.  2  Story,  Eq,  Jur.  S  1207; 
Halehett  v.  Btanton.  72  Ala.  435;  tittle  v. 
Snederor,  52  Ala.  187;  Ofutt  v.  Seott,  47  Ala. 
104 ;  GolfS  V.  OoUe.  1  Am.  Lead.  Caa.  Hare 
&  W.  notes,  493,  note;  and  Dj/er  t.  Olark,  Id. 
495,  note.  Whether  the  land  l>e1ong8  to  a 
Arm  or  to  one  of  the  Individuals  composing 
it,— when  the  title  it  In  his  name,  and  not 
in  that  of  his  firm,— it  must  be  solved  by 
what  appears  to  have  been  the  tntentlon  of  ' 
tbe  parties.  Prima  facie,  ownership  is  where 
the  muniment  of  title  places  It ;  but  if  by 
all  the  circumstances  attending  the  trans- 
action,—which  may  be  shown  by  parol,  tf 
there  is  no  written  evidence,— It  is  made  to 
appear  that,  in  the  Intention  of  the  parties. 


without  tbe  knowledge  or  consent  of  his  partQen, 
would  be  a  violation  of  bis  duty,  and  a  fraud  upcm 
bis  partners.  Tllley  v.  Phelps  (1847)  UOoon.2H. 

Therefore  where  the  land  to  levied  upon  as  tbo 
properry  of  the  firm,  being  boujrht  bj  the  firm  and 
paid  for  with  the  flrm^  money,  the  property  being 
thus  bought,  an  Individual  creditor  of  one  of  tbe 
parties  oan  only  aoqutra  hy  ezeoution  sale  aad 
purchase,  the  Interest  of  the  debtor  after  the  set- 
tlement of  the  partnetshfp  alTaltB.  Cheek  v.  An- 
derson (1879)  2  Lea.  196.  following  Hunt  v.  Beusoa 
(ISU)  S  Humph.  41S9;  WUIIams  v.  Love  fl»8)  S  Head. 
8l,78Am.Decin:Bakerv.HBrdin  (1H72)  lOHetok. 
800;  Tliomas  v.  Walker  (ISlfi)  6  Humph.  06;  Taylor  v. 
Fields  (17W)  4  Yes.  Jr.  806;  Cammaob  v.  Johnson 
a880)2N.J.Bq.l6S. 

The  atmve  prlnolples  are  declared  in  the  follow* 
ing  cases:  XiUle  v.  Saedeoor  (187S)  esS  Ala.  167;  Lang 
T.  Waring  OSM)  26  AhL  «)».  «0  Am.  Deo.  588:  Dupuy 
V.  Leavenworth  (1861)  17  Cal.  aQ;  Prloe  v.  Hicks 
(Xm}  U  Fla.  6W;  Mauok  v.  Mnuok  aSTQl  U  lU.  S81; 
Bopp  V.  Fox  a87»  «8  111.  640;  MaUock  v.  Matlook 
(1864)  5  Ind.  408;  Boofaer  v.  PerriU  and.)  March  18, 
18B5:  Evans  v.  Hawley  (IfflS)  85  Iowa.  88;  York  v. 
Clemens  (1876)  41  Towa,  06:  Divine  v.  Mltchum  (1844) 
4  B.  Hon.  488,  41  Am.  Deo.  241;  Bank  of  Loutsvlile 
V.  Hall  (IHTll  6  Bush,  072:  Blake  v.  Nutter  (1841)  ]» 
He.  IS;  Peck  v.  Fisher  (1861)  7  Gush.  886;  Goodwin 
V.  Richardson  OltU)  11  Mass.  400;  Burostde  v.  Mer- 
rick aO^)  4  UeU  687:  Dyer  v.  CSark  (18C8)  6  Met.  fiSS, 
30  Am.  Dec  097;  Howard  v.  Priest  (1848)  6  Met.  688; 
BuswU  V.  Miller  (18739  »  Mloh.  1;  Seruggs  v.  Blair 
(1870)  44  Miss.  400;  Duhring  v.  Duhriog  (1864) »  Ho. 
174;  Priestv.  Chouteau  (1884)86  Mo.808, 56  Am.  Bep. 
877;  Caldwell  v.  Bloomlngtoa  MCg.Co.(18B6)  17  Neb. 
400;  Hoop  V.  Herrnn  (IfflO)  16  Neb.  78;  Jarvla  v. 
Brooks  (1868)  27  M.  H.  87, 60  Am.  Deo.  860;  Hemerv. 
Meseer  (18»l  M  N.  H.  876:  Matlack  v.  Jamee  (1860)  18 
S.  J.  Bq.  UOi  Vbler  v.  Semple  (I860)  00  N.  J.  Bq.  288; 
Everett  v.  Schepmoes  (18r0)  6  Hun.  4S0;  Delmonloo 
V.  (JulUaume  (1845)  2  Sandf.  800,  7  L.  ed.  627; 
Buohaa  v.  Bnmoer  (1847)  2  Barb.  Ch.  106, 6  L.  ed.  509. 
47  Am.  Deo.  806:  Garrett  v.  BohelTer  (1872)  47  N.  T. 
056:  CoUumb  v.  Read  (18021 24  N.  Y.  610;  Hiacock  v. 
Pbelps  (1872)  49  N.  T.  07;  Roes  V.  Henderson  (1877)  7T 
N.  C.  176:  Norwalk  Nat.  Bank  v.  Sawyer  (1882)  86 
Ohio  St.  330;  Page  v.  Thomas  (1886)  48  Ohio  St.  88. 64 
Am.  Bep.  TOO;  Melly  v.  Wood  aSTZi  71  Pa.  488. 10  Am. 
Bep.  710;  Lime  Rook  Bank  v.  Pbetteplaoe'18e4)  8  R 
I.  66;  Wlllli  V.  Freeman  (1801)  85  Vt  44, 88  Am.  DeOu 
619;  Davla  v.  Cbrlrtlan  (1869)  16  Qratt  11:  Dlggs  v. 
Brown  11884)  78  Va.  SOK;  Cunotngbam  v.  Ward  (188ir 
80  W.Ta.  sn:  Fowlerv.  BaUley  (UOl)  U  Wis.  UK 
Rs  Warreo  OBffJ »  Ware  (I  DavelB)  KX 
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It  WM  purchased  for  and  waa  treated  as  part- 
nerabip  property,  that  presumptlni  of  owner- 
ship arising  from  the  face  of  the  deed  will 
be  oTercome,  and  the  property  will  be  treated 
as  belonging  to  the  partnership.  Authori- 
ties tupra.  It  has  been  hisisted  that  when 
a  partner  buys  real  estate  for  his  firm  with 
its  D[ioney,  and  takes  the  title  in  his  own 
name,  which  title  is  spread  upon  the  records 
of  the  county,  those  who  hare  financial  deal- 
ingi  with  btm  are  presumed  to  have  done  so 
on  the  faith  and  credit  of  that  property,  and 
the  partnership  Is  estopped  afterwards  to 
claim  the  property  against  the  claims  of  the 
creditors  of  such  partner.  This  doctrine  is 
true,  certainly,  in  cases  of  bona  fide  pur- 
chasers of  such  property,  for  value  and  with 
out  notice,  that  it  belonged  to  the  partner- 
ship. But  It  cannot  be  extended  further, 
without  OTerthrowing  all  our  adjudications 


on  the  subject,  as  well  as  the  general  onr< 
rent  of  authorities,  everywhere.  No  maik 
has  a  lien  on  the  property  of  another,  witb 
whom  he  deals,  whetlier  he  is  a  member  of 
a  partnership  or  not,  unless  It  is  conferred 
by  contract  or  by  some  rale  of  law.  A  cred- 
itor of  one  who  is  a  member  of  a  partnershii^ 
can  never  put  his  band  on  such  a  partQer'» 
Interest  in  the  firm,  until  the  assets  of  th» 
firm  have  been  u»plied  to  the  full  payment 
and  dlscbarse  of  all  debts  and  liabilities  of 
the  partoership,  and  after  discliargtng  Uiese^ 
the  residuum  Is  still  held  in  trust  for  dis- 
tribution among  the  several  partners,  accord* 
lag  to  their  several  Interests.  A  lien  exist* 
in  favor  of  each  partner  on  the  partnership 
effects  to  secure  these  results,  and  for  Uie  oa» 
as  well  as  the  other.  This  Hen,  as  a  general 
thing,  exists  only  In  favor  of  the  several 
partners.   They  may  sell  the  firm's  property, 


So  nnder  a  Judgment  against  one  pertoer  of  the 
tm  only  hia  portion  oan  ba  sold  on  execution. 
Prloe  V.  Hunt  aU9)  88  K.  a  4lL 

For  vbere  statutorr  enactments  do  notlnterfne, 
the  creditor  can  never  get  b;  bla  judgment  more 
than  hta  debtor  really  owns,  and  to  this  be  will  be 
oonflned  ooarts  of  equity.  Boist  v.  NaUe  0877) 
88  Gratt  4B8;  Lonnsbury  v.  Furdr  (18S1>  11  Barbw 
490;  Towfller  v.  HoDonald  (1660)  SSBarb.  601:  Sleman 
V.  Austin  (1868)  88  Barb.  9;  Siemon  v.  Schurck  (1864) 
20  N.  T.  OOB;  Smltb  v.  Gasw  aWH  il  Barb.  60; 
Sehlaefer  v.  Ooesoo  (IMBt  n  Bark  810;  Boblnion  v. 
BoblnsoD  (1887)  28  Iowa,  40^  Thomas  v.  Kennedy 
(1888)  21  Iowa,  8BT,  OB  Am.  Dec  740;  Fierce  v.  Browo 
(1800)74  0.  B.  7WaU.  «)^  10  L.  ed.  ISl;  Baker  v. 
ICortOD  (Itrn)  79  U.  a  U  WalL  ISO.  80  L.  ed.  262. 

Kamdy.  the  rlffbt  to  an  aooonnt  and  to  a  dls- 
trlbuttve  abate  of  what  may  lemaln  after  the  pay- 
ment of  the  firm  debts  on  final  nettlement.  Oliver's 
Estate  aaoO)  9  L.  B.  A.  431, 186  Pa.  IS;  Bbbert'e  App. 
(isri)  N  Pa.  78;  West  Hickory  Hlo.  AsaOw  v.  Beed 
(187»  80  Pa.  8%  HeDyv.Wood  (URin  Fa.  488,10 
Am.  Rep.718L 

Buob  reel  estate  being  treated  as  personalty,  la 
not  subject  to  be  sold  as  real  estate  to  satisfy  the 
petsonal  debt  of  one  of  tbe  partners,  during  tbe 
eontlnuanoe  of  the  partnership  and  not  nntil  the 
partoerSUp  debts  are  paM.  Hbrgan  v.Olrey  (1878) 
BB  Ind.8u 

An  execution  may  be  levied  on  tbe  joint  property 
with  tbe  view  of  reaching  tbe  Individual  Interest 
of  the  debtors,  but  In  suoh  a  ease  the  levy  is  not 
upon  tbe  Individual  share  of  the  partner,  as  U  there 
were  no  debts  of  the  partnenblp  or  Iten  on  the 
same  for  the  beJanoedue  to  the  other  partners,  but 
la  upon  the  Interest  on^  of  ttw  Judgment  debtor, 
If  anr.  in  the  property  after  payment  of  all  the 
partnership  debts  and  other  charges  thereon. 
Claggett  V.  Kiibooine  (1882)  66  U.  &  1  Black.  846, 
12  L.  ed.  Z18. 

Yet  It  tiaa  been  bdd  that  oonverslon  Into  person- 
alty Is  not  neoeaaary  to  enable  creditors  of  tbe  In- 
dividual partner  to  secure  payment  for  their  debts 
oat  vf  the  sbaze  of  their  debtor  In  real  estate  held 
In  partnenhip.  Shsarsr  v.  Shearer  (1887)  SB  Mass. 
107. 

Bo  a  creditor  of  an  Individual  partner  oan  only 
attaoh  or  levy  his  exeoation  npon  the  common 
property  tn  suoh  a  manner  as  to  take  that  partner's 
interest  In  the  property,  SQbJeot  to  tbe  claims  of 
the  partnership  oedltors.  Fllley  v.  Phelps  (1647)  18 
Conn.  804;  HIU  V.  Beaoh  (18%)  12  N*.  J.  Eq.  SI. 

And  the  ssme  Is  the  position  of  a  partner  advanc- 
ing money  to  bis  copartner  on  acoount  of  partner- 
ship Interests,  the  latter  beins  the  debtor  to  suoh 
partner  and  not  the  firm,  and  as  between  the  two 
the  partner  kiaolaff  tha  money  may  have  a  lien  In 
98  L.K  A. 


equity  npon  tbe  ahare  of  sudi  partner,  but  socb 
equitable  Ileo  will  give  him  no  priority  over  the 
separate  credltoia  of  Ms  dsMw.  Hill  t.  Beaoh, 

•upro. 

His  lien  upon  such  partner's  share  being  subJocS 
tottaeequltleaexistinglntheflnncreditora.  John- 
sou  V.  Bogers  (ISIS)  UHat  Bankr.  Bev.  1. 

An  attaohmeot  issued  against  the  sarphn  of  smb 
real  estate  held  In  trust  for  tbe  partnenhip  flm 
under  a  mortgage,  while  in  the  haada  of  the  sherilT 
on  behalf  or  the  separate  creditor,  la  valid.  Bill  v. 
Beaoh,  supra. 

Before,  however,  a  Joint  creditor  can  take  the 
property  from  an  Individual  creditor,  who  baa  aik 
attachment  or  other  lien  upon  It,  It  must  be  asoei^ 
talned  that  the  property  Is  wanted  for  tbe  purpose 
of  settling  up  the  parlneiship  alEalis,  that  ia,  that 
there  Is  not  more  than  suffldeot  means  for  the  pay- 
ment of  tbe  partnership  creditors.  Scuddw  r.  DfA- 
Bsbmut  (1858>  7Iowa.  30,  71  Am.  Dec  138. 

But  when  such  property  belongs  to  the  firm 
memben  aa  ootananm,  it  Is  subject  to  the  indltiduat 
debts  of  tbe  partners.  BlalKev.Nutter(1841tl0Ue. 
18. 

A  creditor  cannot  be  affected  by  knowledge  that 
the  property  was  purchased  with  partnerahip  f  uode 
or  used  for  partnwshlp  purposes,  where  the  title 
to  property  Is  taken  to  the  parhuws  themselves  se 
tenanlB  In  common,  Instead  of  pertneis.  such  part- 
ners bavlufT  the  right  to  determine  whether  such 
property  shall  bear  the  character  of  parlnershti^ 
or  Indlvldiuil  property,  and  it  matters  not  wbetbt^r 
their  creditors  knew  or  did  not  know  that  tbe  prop, 
erty  was  porohased  with  partnership  foods,  the 
deeds  as  to  them  being  matters  of  record  determin- 
ing lb  oharaoter  unalterably.  Becood  Nat.  Bank  of 
TituavlBe^  Appw  (1817)  8B  Vm,  808. 

And  In  such  a  case  It  does  not  oonstitaie  a  fund 
which  tbe  firm  creditors  can  take  in  pi«ference  to 
tbe  Individual  oredltors,  without  proceediagr  sup- 
plementary or  auxiliary  to  a  Judgment  against  the 
firm.  Stadlerv.  Alien  (1878)  44  Iowa,  m 

Yet  it  seems  that  by  the  deoMons  In  someeourte 
the  separate  creditors  of  each  partner  have  i»» 
claim  thereon  until  the  firm  creditors  are  paid, 
even  though  tbe  conveyance  might  show  that  tbe 
partneiB  held  as  tenants  In  common.  FUl  Blver 
Whaling  Oo.  v.  Bmden  (1880 10  Cosh.  4)8. 

It  must  have  been  purchased  for  tbe  purposes  of 
the  partnerahip,  to  be  exempt  from  tbe  claims  of 
tbe  penonal  credltoia  of  a  partner,  llorgan  v. 
Olvey(1876)aind.6. 

The  individual  share  or  tntereat  of  a  partner  1» 
real  estate  forma  a  fund  In  thebandsofbisoopart- 
ners  liable  to  tbe  claims  of  all  his  creditors  without 
dlstdnotlon,  the  partnership  oredttora  having  it» 
preferaioe  over  the  separate  eredlton  on  the  s^k 
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mmy  oaarej  It  to  one  of  their  own  namber, 
may  partition  or  divide,  and  the  lien  will 
tbereby  be  destroyed.  Creditors  as  such  can- 
sot  be  said  to  bave  any  lien  on  tbe  partner- 
diip  effects.  There  are  condittona  in  which 
a  creditor  has  been  allowed  to  avail  himself 
of  Lbls  quasi  lien  of  a  partner,  but  It  Is  de- 
rivative only,  and  not  of  original  existence. 
Bat,  in  no  event  can  a  creditor  of  an  in- 
dividual partner  acquire  any  greater  Inter- 
eat  in  the  asseu  of  tbe  firm  of  which  the 
partner  1b  a  member,  than  tbe  partner  him- 
self la  entitled  to.  which  is  notbing.  if  tbe 
partnenhip  is  Insolvent  The  stream  In  law, 
no  more  than  Is  nature,  can  rise  higher  than 
lis  source.  Lindley,  in  his  work  on  Part- 
nership, states  the  principles  so  aptly,  we 
quote  what  be  says  on  the  subject.  Subject 
to  certain  exceptions,  within  which  this  case 
does  not  fall,  he  says  :    "It  Is  an  established 


rule  that  a  partner  !n  a  bankrupt  Ann  shall 
□ot  prove  in  competition  with  the  credltora 
of  the  firm.  They  are.  la  fact,  his  own  cred- 
itors, and  he  cannot  be  permitted  to  diminish, 
the  partnership  assets  to  the  prejudice  of 
those  who  are  not  only  creditors  of  the  firm, 
but  also  of  himself.  If,  therefore,  a  partner 
li  a  creditor  of  a  firm,  oeitber  he  nor  his 
separate  crediton  (for  they  are  in  no  better 
position  than  himself)  can  compete  with  the- 
joint  creditors  as  against  the  joint  estate. 
Lord  Hardwlcke,  it  is  true,  in  Ex  parte 
Hunter,  1  Atk.  228,  allowed  this  to  be  done  ; 
but  that  case  has  not.  In  this  rrapect,  been 
followed,  and  has  long  been  considered'  a» 
overruled."  2 Lindley,  Partn.  p.  720,  §731, 
and  authorities  cited  ;  Bart  v.  Olark,  64  Ala. 
490;  Warren  r.  Taylor,  60  Ala.  218;  FarUy 
V.  Moog,  79  Ala.  153.  59  Am.  Rep.  585; 
Goldsmith  v.  Eicfiold,  94  Ala.  116;  Buehan 


■rate  and  IndlvMual  propartr  siurreiiderad  br  *n 
tawdvent  omnberof  a  Ifarm.  Bsmard  v.  OofoBr 
OBUl  17  La.  80e. 

The  intereat  of  a  partner  pnrcbaalDft  real  estate 
ontof  bisowo  moneys,  altlioii^  tbe  same  Is  im- 
IHoved  br  tbe  partnenblpllnn,  Issuhieattoexeou- 
tiOD  for  his  Indlvldoal  debt.  Averlll  v.  Loucki 
OM)  e  Barb.  It; 

Bo  a  creditor  of  an  Individual  member  of  the 
IwtDecsliip  Is  eotlUed  to  prefereooe.  as  ESRUds 
tbe  aeparatepcopertf  of  SDOh  partner,  overacred- 
Mor  of  the  Drm.  Klrby  v.  Carpenter  0^7  Barb. 

m. 

Tbe  creditor  of  a  separate  partner,  purchasinjr 
mider  an  exeouUoo  tbe  legal  title  In  tbe  real  estate 
bekl  hj  bis  debtor,  takes  sucfli  Utle,  subjecrt  to  tbe 
Hens  and  trostswltbwlilota  It  studs  ohargeaUe  In 
favor  of  the  partnenhip  crediton  and  ttie  pattows 
themselves.  Jones  v.  PanonsilBBOKOaL  100. 

And  an  Insolvent  copartner,  unable  pay  tbe 
debia  whlota  the  flnn  owed,  to  talltjr  of  a  ftaud 
npoDtbeJoliitoredltors,ttbe  antbortses  talssbare 
of  the  firm  property  to  be  applied  to  the  payment 
of  a  debt  for  wbloh  neither  he  nor  his  property  are 
Uabte.  at  law  or  lo  equity.  Wilson  v.  Bobertsoo 
(HMbKlN.  7. 088,19 How.  Ft.  865. 

A  provision  In  an  asriarnment  Cor  the  benefit  of 
oredtton.  that  partnerAlp  efleots  of  an  Insolvent 
firm  may  be  applied  for  payment  of  tbe  Individual 
debts  of  a  partner,  ii  a  violatlott  of  Uie  statute  and 
fnrntatiea  conclusive  evldenoe  of  a  fraudulent  In- 
teot:  Buhl  v.HiUllpsaU8)K  Daly,  «li 

If  an  iflslsnmeot  executed  by  partnen  Id  trade 
Is  frauduleut,  ajudgmentcredltor  of  anladtvlduBl 
partner  may  secure  a  Ilea  upon  tbe  real  estate,  and 
■nob  lien  will  be  eseotoalae  affalcst  the  ssslsnee  lo 
bankruptcy  irbeo  Obtained  prior  to  tbe  bankruptcy 
proeeedtiiRB.  JobnsoD  v.  Bogen  (1878)  ifi  Nat. 
Bankr.  Kefr.  1. 

Tbe  crediton  of  an  individual  member  of  aoo- 
parti^mbtp  bave  preference  over  those  of  another 
oiember,  and  one  member  to  tbeoreditor  of  another 
and  to  another  member,  for  any  amount  paid  In  In 
BjiwM  of  the  share  he  was  bound  to  oontrtbute,  or 
in  ezcesB  of  bis  proportioo  of  the  debts  of  the  ooo- 
eem.  Blscock  V.  Itelpsdnft  «  N.  7.97. 

Where  pay  meats  are  made  out  of  tbe  Arm  prop- 
erty and  funds,  for  tbe  purchase  or  Improvement 
of  real  estate,  not  purchased  or  used  for  partner- 
ship purposes,  the  title  befog  token  In  the  names 
of  tlie  individual  partnen,  or  of  othen  on  tbelr  ao- 
eoimt,  tbe  sums  so  paid  being  by  the  act  of  pay- 
Beut  vithdnwn  ftom  tbe  firm's  assets,  «s  be- 
tween them  and  tbe  Arm,  such  property  becomes 
the  Individual  property  of  the  partnen  or  of  tbe 
snatee.  tiie  share  or  interest  of  a  partner  being 

n  L.  a  A. 


subject  to  tatolndividDal  debts.  Cbandler  v.  Jesiap- 

(i8n>iaind.8in. 

A  deed  executed  by  a  copartner,  of  one  undlrideA 
moiety  of  oopartnershlp  real  estate  to  pay  his  In- 
dividual creditors,  aiWr  the  dissolution  of'  a 
flrm.  ooov^ng  tbe  legal  title  of  one  moiety 
thereof,  to  sut^ot  to  the  implied  trust  that  the- 
crediton  of  the  flrm  and  the  other  partnen  shall 
be  first  paid  out  of  the  partnenhip  amounts,  and 
opeiBtes  only  to  give  to  tbe  Indlrlduat  credi- 
ton named  In  It  a  lien  m  tbe  iDtarestot  snob  part- 
ner la  the  land,  after  payment  of  aU  the  partner- 
ship debts  with  interest.  Cunningham  v.  Ward- 
(1888)  80  W.  Ya.  872. 

In  tbe  case  of  a  mortgage  by  a  partner  ot  bto  In- 
dividual property  to  seonre  a  flrm  debt  ^  prop* 
erty  being  sold  and  the  partnenhip  debt  paid  tbero- 
nnder,  tbe  partnenhip  owning  a  part  of  the  real 
estate  the  title  to  which  was  In  tbe  two  partnen  as 
tenants  in  common,  a  parlnonblp  right  growing- 
out  of  the  expending  of  partnenhip  fuodson  tbe- 
bulldlogs  and  machinery,  tbe  prooMds  ot  the  sale 
being  in  the  bands  of  an  aaslgnee,  tbe  Individual) 
crediton  of  tbe  partner  are  not  entitled  In  equity 
to  bave  the  partnenblp  fund  In  priority  to  tbe- 
credlton  of  the  partnenblp,  and  the  aasignment 
giving  preferences  with  partaetship  Interests  must 
go  to  tlte  partnership  aarignee.  Kendall  v.  Bider 
(1881>a6fiaA.10aL 

b.  mkervproparfy  held  prior  to  partnenh^ 

Partnen  cannot  so  change  the  character  of  reat 
estate  originally  owned  by  them  as  individuals,  not 
derived  by  them  in  any  way  from  tbe  partnenblp 
so  as  to  give  priority  to  flrm  ever  separate  credi- 
ton by  simply  making  entries  in  the  booln  and- 
treatlng  It  between  themselves  as  partnenblp 
property  without  jdvlngsome  nottoe  ordoingsome- 
acts  equivalent  to  notice,  to  their  Individual  cred- 
iton. National  Union  Bank  of  Haryland  v.  Na- 
tional HeobanlOB  Bank  of  Baltimore  rHd.)  aSOi)- 
27  L.  B.  A.  479. 

Tenants  In  common  of  real  estate,  conveyed  tO' 
them  by  separate  deeds,  each  paying  for  the  por- 
tion conveyed  to  him  and  owning  an  undivided 
half,  afterwards  entering  into  a  parol  partnenblp 
under  which  such  property  is  to  be  considered  as 
belonging  to  the  flrm  and  using  It  for  flrm  pur- 
poses, do  not  in  equity  render  It  liable  as  firm, 
property  for  the  payment  of  the  partnenblp  debts, 
asagalnst  separate  crediton  who  bave  given  credit 
to  tbe  partnen  Indivlduany  u|>on  tbe  strength  of 
the  partnen  being  ownera  an  tenants  in  common. 
Parker  V.  Bowles  rlSTO)  67  N.  H.  491. 

Where  tbe  parties  put  Into  tbe  common  stock 
every  particle  of  property,  both  real  and  personal 
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T.  Sumner,  3  Barb.  Ch.  167,  B  L.  ed.  601, 
47  Am.  Dec.  805 ;  Jonea  r.  FUiehar,  43  Ark. 
483;  Paiffe  Paige,  71  Iowa,  818,  60  Am. 
Rep.  799 ;  Story,  Partn.  §^  97,  360.  861  ;  18 
Am.  &  Eng.  Eocyclop.  Law,  p.  611 ;  17  Am. 
A  Eng.  Rocyclop.  Law,  p.  1105. 

The  written  agreement  executed  between 
tiie  partners  on  Has  17th  May,  1870.  recltw. 
tbst  In  the  coone  of  their  bnelness,  the  three 


«xcept  household  furniture  and  apparel,  together 
with  the  liahilttlea,  without  any  ezpreaa  provislun 
with  regard  to  future  acquWtloiu  or  UabUlUea, 
«aob  aevteOat  btmaelf  of  all  pnssent  potariona 
and  blDdln;  bfmaelf  to  apply  himaelf  taKhfullr  and 
dUlgeutly  to  the  managemeat  of  the  partnersblp, 
there  beloK  no  prround  for  aapposlDK  that  the  par- 
ties eKpeoted  maj  auoli  thlnr  aa  the  Individual 
proper^  or  HabOiUea,  aaob  a  tntnaaotion  cannot 
atrtctlr  be  called  a  partnership,  Imt  rather  a  unt- 
versal  botchpot  of  all  their  properties  and  liabili- 
ties, preeeol  and  prospeotlTe,  so  tbai  the  partner- 
itaip  eredlbws  oan  olalm  no  priozltr  ov^  the 
prlTate  orodltom  of  aucta  partlee,  aucta  partlea 
atrlotlr  speaking  being  teoaota  In  oommon.  Bioe 
w.  Barnard  (IBtU  aOTL  47B, »  Am.  Deo.U. 

rv.  T7i«  position  of  mortgaoe^ 

Upon  the  queatioo  of  mortgaeea  of  partnership 
mt\  estate  and  the  powers  of  the  partners  In  re- 
apeot  thereto,  see  notes  to  Torks  v.  Tozer  (Hino.) 
ante,  BS.  and  Qalbraltb  t.  Tracy  (IlL)  ante,  VSi. 

A  mortgagee  is  a  purchaaw.  and  where  acting 
bona  fide  Is  entitled  to  the  rights  ot  such.  Norwalk 
Kau  Bank  r.  Sawyer  OBCet  88  Ohio  St.SBB;  WllUama 
r.^prlgtr  (IKU  >  Ohio  St.  088;  WUltams  v.  Bngle- 
brecht  (1E81>  ST  Ohio  St.  888. 

And  8o  is  the  mortgagee  ot  an  IniUvldnal  part- 
ner's share  where  be  acta  without  notloe  uf  tbeftct 
that  It  is  partnership  property.  Page  Thomaa 
(1885)  48  Ohio  St.  88,  H  Am.  Rep.  388;  Norwalk 
Mat.  Bank  t.  Sawyer,  supra. 

Altnougb  a  mortgagee  withoat  notice,  flndlng 
flie  legal  title  In  the  name  of  the  Indivldunl  part- 
ners, who  lends  money  and  takes  a  mortgage  oa 
the  premisee,  will  be  protected  as  a  bona  fide  pur- 
obaaer,  yet  the  judgment  creditor  oan  make  no 
•BCh  claim.  Page  t.  Thomaa,  tttpra. 

If  In  the  firm  name  partoets  make  a  promissory 
note  with  a  mortgage  upon  real  estate,  use  t^eflrm 
name  in  tliebodybut  execute  it  In  their  individual 
namea,  it  la  a  tegtd  oonveyance  from  tbe  partner- 
ship, aa  also  from  the  partners  themselves,  and 
may  be  foreclosed  against  one.  more,  or  all  of  the 
partners.   Prlntup  Bros.  r.  Tumor  (1880]  66  Oa.  7L 

Where  four  out  of  five  partners  mortgage  part- 
o«rship  real  estate  and  tbe  mortgage  Is  foreclosed 
and  the  land  sold,  the  proceedings  being  otherwise 
tegnlar.  the  sale  will  operate  to  oonrey  the  Interest 
of  fiU  the  partners  who  Join  in  the  mortgage.  Cot- 
tie  T.  Harrold  (UUJ  A  Qa.  880;  Printup  Bros.  ▼. 
Turner,  ntpro. 

Altbougb  tbe  legal  title  under  aoontract  between 
a  retlrinir  and  oontfnning  partner  for  tbe  purchase 
by  the  latter  maystUt  be  vested  in  the  partners  yet 
the  continuing  partner  being  the  equitable  owner, 
has  power  to  mortgage  the  same,  and  the  mort- 
gagee  la  entitled  to  decree  in  foredoenre.  Seaman 
r.  Hultaker  (1870  21  Kan.  SSI 

ITnder  an  oral  agreement  between  parties  for  the 
'  purchase  of  real  estate  eaob  to  contribute  his  share 
with  Uie  title  taken  In  the  name  of  one  who  gave  a 
bond  and  mortgage  for  the  unpaid  purchase 
money,  a  Judgment  in  forecloanre  prooeedinga  can- 
not be  rendered  upon  the  bond  as  against  the 
others,  aa  there  is  nothing  to  show  that  the  name 
of  tbe  party  whoee  name  appeared  In  tbe  deed  ia 
used  as  tbe  trm  name  or  that  any  otiier  person  Is 
^L.  R  A, 


brothers  imposing  the  firm  of  Moses  Bros, 
bad  acquired  titles  to  real  estate  in  the  in- 
dividual namea  of  tbe  one  or  tlie  otlier  of 
said  parties,  and  It  was  provided  by  that 
agreement,  that  all  real  estate  or  interest 
therein  then  held  by  either  of  the  members 
of  that  Arm,  in  his  individual  name,  was 
Uw  property  of  the  partneriiip,  having  been 
brought  into  the  flrm.  ok  bought  wltta  iti 


Indicated.  Williams  v.  Ollilsa  08181  T6K.T.  lS7,ie- 
veralnar  18  Hun.  4EB. 

Amortgagebyapartnwef  his  Interest  In  porU 
oemhip  real  estate,  wblob  Is  known  by  the  mort- 
gagee tobe  partnership  property,  la  nota  mortgage 
of  a  specific  part  of  tbe  real  estate.  Init  of  his  In- 
tereet  In  the  portion  mortgaged,  after  Uie  payment 
of  tbe  Arm  debts  and  liabilities,  and  the  aetciement 
of  the  aooounts  as  between  the  partoen.  Beecber 
V.  Stevens  (1876)  48  Conn.  IS87. 

Such  a  mortgagee  takes  his  interest  subject  to 
tbe  equities  in  favor  of  the  firm  creditors  and  of 
tbe  partners  fntar  se.  Smith  v.  Bvans  (18TU  K  Ind. 
636;  KeUy  v.  Button  0888)  L.  R.  3  Ch.  70S,  87  L.  J. 
Ch.  817, 19  L.  T.  N.  S.  228. 16  Week.  Rep.  1182. 

And  baa  no  priority  over  a  creditor  of  tbe  part- 
nership attachini;  the  partnership  property,  and  H 
matters  not  whether  such  creditors  are  prior  or 
subsequent  to  the  mortgage  in  point  of  time. 
Lovejoy  v.  Bowers  (1840)  11  N.  H.  404. 

It  Is  not  until  the  intereatof  a  partner  has  been 
deflnllely  aeoertalned  and  set  apart  as  his  share, 
that  bis  mortgagee  has  any  claim  under  the  mort- 
gage available  a  sains  t  such  apeclflc  property.  Tar^ 
bel  V.  Bradley  (1878)  7  Abb.  S.  C  278. 

Such  mortgagee  cannot  foredoae  as  against  a 
purchaser  underasherlfrs  sale  of  tbe  Ann  property 
to  satisfy  tbe  Judgment  creditor  of  tbe  Qrm,  Kla^ 
ner  v.  SIndlinger  (1870)  33  Ind.  lit. 

Yet  a  mortgaaee  of  one  partner  of  his  Interest  in 
partnership  real  estate,  bona  dde  withoat  notice 
of  partneiship  liabilities  bos  been  held  entitled  to 
bold  OB  against  partnenblp  oreditora.  McDermot 
T.  Laurence  (1621)  7  Serg.  A  B.  488,  10  Am.  Deo.  468. 

The  firm  credltora  have  a  right  to  be  made  par* 
ties  to  foreclosure  proceedings,  upon  a  nmrtgage 
ezeouted  by  a  partner  on  partnership  real  estate  to 
secure  his  Individual  debt  for  tbe  purpose  of  sut^ 
Jectlng  such  estate  to  the  payment  of  tbe  partner- 
ship debts.  Conant  v.  Frory  (187(B  48  Ind.  580l 

Beefurtber,  upon  theeOeotof  nolieeof  a  pox^ 
oershlp.  Infra,  head  VIL 

T.  ShBpotltkmef  Sudgmeiiftnaaon. 

Such  property  Is  subject  to  tbe  payment  of  tbe 
Judgments  against  the  tlrra  for  partnership  debta, 
In  preference  to  Judgments  aminst  the  partners  in- 
dlvldoally.  Brwin'S  App.  asSI)  89  Pa.  68S.  80  Auk 
Dec 64K;  Overb01t*S  App.  (1849)  UPa.8SI.6i  Am. 
Dec.  608. 

If  any  part  of  the  property  levied  upon  hy  virtue 
of  tbe  execution  l>elonged  to  the  firm,  aaob  prop* 
erty  will  not  tw  liable  for  any  hidebtednesa,  ex- 
cept a  partnership  debt,  untU  the  debts  of  the  Arm 
are  all  paid.    Mutr  v.  Leitcb  7  Barb.  848; 

Bchenck  v.  Ingrabam  (1BT6I  6  Hun.  40S:  Payne  v. 
Matthews  f 1886)  6  PalgeJ0,8  L.  ed.  861.29  Am.Deo.  788. 

Tbe  levy  and  mleotthe  land  upon  a  Judgment 
against  an  Individual  memtier  of  the  firm  passes 
no  interest  or  estate  Init  to  the  purchaser.  OUvei^ 
Estate  (1890)  9  L.  B.  A.  «a,  186  Pa.  4& 

Fartneis  owoiog  real  eatate  in  their  hidlvidaal 
names,  not  disoloslng  the  flwt  of  a  partnership  or 
that  their  ioteresta  In  euob  land  are  such,  cannot 
subsequently  change  the  condition  by  parol  evi- 
dence, aa  against  a  creditor  who  has  obtained  a 
lien  upon  suob  propert/.  Qeddes*  App.  0817)  84  Pa. 
488^ 
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fundi  for  partoerahfp  purposes.  The  testl- 
manj  of  M.  0.,  H.  0.,  and  A.  H.  Moses, 
taken  before  the  register,  shows  that  the  ac- 
-quisftion  of  real  estate,  after  that  aereemeot 
was  signed,  continued  as  before.  Viz.,  that 
In  many  instances  the  title  was  taken  in  the 
name  of  the  partner  effectine  the  traoBaction, 
bui  all  real  estate,  whether  the  title  was  so 


for  the  firm,  paid  for  oat  of  its  funds  and 
was  taken  and  treated  as  its  property,  and 
not  as  the  propertj  of  the  member  In  whose 

name  the  title  stood,  excepting  the  residences 
of  H.  C.  and  A.  H.  Moses  In  Hontgomery, 
and  the  residence  of  said  A.  H.  MnB"8  in 
Sheffield,  and  a  lot  given  to  him  in  Sheffield 
by  the  Sheffield  Ircm  &  Coal  Company.  A 


taken,  or  in  the  name  of  the  firm,  was  bought  I  oareful  review  of  all  the  evidence  satlsflea 


Tba  ftoe  ot  Om  eonvefaiiee  detennlDlng  Cbe 
character  of  the  title  am  to  Judttment  creditors  and 
Boitgagea,  aad  uto  suota  It  cannot  be  altered  br 
IMTdL    Holt's  App.  (1881)  SB  Fa.  257. 

A  Judgment  aKeinst  a  partoenfalp  Is  a  Ueo  upon 
the  ml  estate  of  the  indiridnal  partaenk  Borer 
Wbeel  Co.  T.  FtoMlmr  (UBS)  Mn  N.  T.  SOL 

Wltb  the  same  effect  aslfsuob  Judsment  were 
for  ttae  separate  debt  of  such  partner,  an  d  tbe  prin- 
ciple that  tbe  separate  property  of  an  Individual 
partaerlatobeflnt  applied  to  the  parmentof  bta 
•eparatedebt,  bas  never  been  held  to  sire  priority 
m  to  each  property  to  a  subsequent  Judgment  for 
an  Indtvldual  orer  a  prior  )u  Igmeot  for  a  partner- 
■blp  debt,  evea  tbough  couri«  of  equity  will  give 
but  a  mere  equitable  lien  prior  In  point  of  time 
a  prefereooe  over  a  subsequent  Judgment  in  cases 
wbere  such  prior lieo  is  speoiflc  in  lis  pwfwmance. 
Meeob  r.  Alleo  (UGB)  IT  N.  T.  ttOL  »  Am.  Deo. 
«8fi. 

'  And  a  court  of  ebanoerr  will  so  control  it  as  to 
ceetrtot  it  to  tbe  actual  interest  of  the  Judgment 
debtor  in  the  preperty,  m  as  to  fully  protect  tbe 
rlgtats  of  those  who  bare  a  prior  equitable  Interest 
In  or  Hens  upon  such  property,  or  In  tbe  proceeds 
thereof.  O'Donoell  v.  Kerr  (1676)  GO  How.  Pr.  SSI, 
following  Buohan  v.  Sumner  (1847)  2  Barb.  Ob.  106. 
a  I*,  ed.  &W,  <7  Am.  Deo.  806;  Wilkes  v.  Harper 
S  Barb.  Ch.  864,  fi  L.  ed.  672:  Sleman  v.  AusUn  (1860) 
SB  Barb.  SO;  Mcwitlcelio  HydrauHo  Co.  v,  Loughry 
(1860)  It  Ind.  668:  Peek  T.  Bears  (1808)  4  Ind.  «; 
Trouet  v.  Davla  (ItMB)  U  Ind.  W;  OUdewell  r.  Spaugb 
(18E«> » Ind.  819. 

Tbe  equitable  doctrine  being  that  a  Judgment 
and  the  leiral  lien  of  its  docket  bind  only  tlie  actual 
ioterest.of  the  Judgment  debtor,  and  are  subject 
to  an  extating  equities  which  are  valid  as  agalnat 
him.  Ells T.Touflleyaaeail Paige. 280. 2 Led. 647; 
White  r.  Carpenter  (18U»  S  Paige,  217,  f  L.  ed. 
OEB;  Qoureraeur  r.  Tttus  (1887)  S  Paige.  847,  B  L.  ed. 
1016. 

Such  lien  being  subject  to  all  equities  which  ex- 
ist against  such  land  bi  fevcw  of  third  persons  at 
the  tlmeof  tlie  recovery  of  the  Judgment.  Buohan 
T.8unuier(lW7j2  Barb.  (A.  186. 6  U  ed.  8B8;  47  Am. 
De&  806:  Uoyer  v.  Hinman  (1666)  U  N.  T.  UN^  BUs 
T.Touslcy  ilS8)  I  Paige,  280, 2  L.  ed.  84T. 

But  no  Uen  Is  created  by  tbe  reoovery  of  a  Judg- 
nent  nnm  it  la  doeheted,  and  therefore  no  ques- 
Ooo  of  notloe  or  oootest,  as  to  tbe.  priority,  can 
arise  between  a  creditor  holding  a  Judgment  not 
docketed,  and  a  party  bavlng  no  speoiflc  Hen  by 
■Bortgace.  or  any  conveyance  of  Nile,  filfden- 
bwvtav.  NorUirop  (UBS)  UHow.Pr.ini  Foot  v. 
Dillaye  (ISIS)  66  Barb.  BBS. 

And  an  amendment  of  the  docket  of  a  Judgment 
made  after  tbe  title  of  the  Judgment  debtor  had 
been  deveated  In  tbe  due  course  of  law  does  not 
operate  togiTeaUen  on  the  estate  sold  under  a 
prior  Inoumbranoe.  Sears  r.  Kaek  (18989 1  Bradf. 

m. 

So  •  Judgment  properly  entered,  but  irregularly 
docketed  through  tne  omlselon  of  the  clerk,  onder 
tbefadtial  letterof  tbe  Judgment  dAtor'sChrlsttnn 
name.  Instead  of  tbe  lolttal  letter  of  hla  surname, 
has  ou  priority  to  a  subsequeol  Judgment  properly 
entered  and  docketed.  Buohan  v.  Sumner,  aupru. 
dtatinsulsbed  in  Mutual  L.  Xoa.  Co.  v.  Dake  (IBTSJ 1 
Abb.  K.  C.  awl!  aasn  r.  Msok.  SKpro. 
9d  L.a  A. 


Wberea  Hen  of  a  Judgment  la  suspended  fay  an 
order  vacating  tlie  Judgment,  when  suob  order 
ceases  to  have  any  validity  by  being  vacated,  the 
Ifeo  la  revived.  Buohan  v.  Sumner  0847;  2  Barb. 
Oh.  186, 6  L.ed.  080,47  Am.  Deo.  806.  dlsUngutahed 
In  Ktnv  T.  Uaim  0888/  H  N.  T.  00,  8Bft,  a  ease 
where  the  judgment  hsd  not  been  docketed  so  as 
to  create  a  lien. 

If  ttae  land  la  purohased  by  the  partneta  with 
their  Individual  funds,  tbe  firm  holds  only  such  an 
interest  lo  ttae  land  as  arises  from  tbe  tact  that  II 
was  the  individual  property  of  tbe  partners,  and  as 
such  tbe  land  Is  liable  to  be  taken  for  debts 'upon 
soire  faetM,  but  a  Judgment  Is  not  a  lien  until  after 
wire  faetaa  la  issued.  Stadler  v.  Allen  (1876)  44 
Iowa.  196. 

Upon  a  Judgment  recovered  against  a  meroantlle 
firm  real  estate  can  be  sold  by  the  sheriff  under  a 
jL  fa.  issued  against  ttae  firm.  Hunter  v.  Hartln 
aStt)  2  Bleb.  L.  641. 

So  tbe  interest  of  a  eettvi  que  tnut  In  land  will 
pass  to  the  extent  of  an  execution  upon  the  land 
as  his  estata  Jarvis  v.  Brooks  a&^)  27  N.  H.  87.  fiS 
Am.  Dec.  859, 23  N.  H.  18e,foUowlDg  Pritchard  v. 
Brown  aSiSl  4  N.  H.  8B7, 17  Am.  Deo.  431. 

By  a  sale  of  land  on  a  Judgment,  tbe  Hen  of  tbe 
Judgment  and  the  right  to  redeem  are  gone. 
Sfaepard  v.  O'Nell  0848)  4  Barb.  128. 

An  InJuDCtJon  to  restrain  a  sale  of  partneiHtalp 
lands  will  be Kraoted  as  agalnat  uJudgmeDt  credi- 
tor of  one  partnor.  Harney  v.  Virat  Nat.  Bank  of 
Jersey  City  (N.  J.}  Hay  16, 1894. 

Neither  general  assignees,  nor  assignees  In 
bankruptcy,  nor  Judgment  creditors,  can  be  re- 
lieved against  a  prior  equity.  There  must  be  a 
purchase  and  a  payment  of  value  without  notice 
of  tbe  trust,  before  this  can  be  tefeated.  Btoman 
V.  Austin  (18S9)  88  Barb.  20. 

Section  £806  of  ttae  Alabama  Code  of  1886,  which 
provided  that  a  Judgment  recovered  in  on  action, 
which  should  bind  the  Joint  property  of  all  of  the 
asBoolates,  as  if  all  had  been  made  defendants  and 
been  sued  upon  tbeir  Joint  UablUty,  doea  not  apidr 
to  tbe  case  of  a  Judgment  obtained  against  partnea 
aued  In  their  oommon  firm  name  without  giving 
their  individual  names  and  under  suotaa  Judgment 
partnership  property  subject  to  exeoutlon.  and 
only  portueiship  property,  can  be  levied  on  or 
seised,  and  land  ooDToyed  to  a  partnership  in  Its 
oommon  or  lirm  name  cannot  be  levied  upon  nn* 
dersuch  an  execution  because  as  a  partnership  it 
has  neither  a  legal  title  nor  a  perfect  equity,  tbe 
legal  title  being  In  tbe  tenants  In  oommon  as  indl- 
vlduals  and  not  subject  to  be  forced  out  ot  them 
to  meet  partnership  debts,  except  by  proceedings 
In  equity,  which  destroy  pro  tonto  U>  Oharaoter  as 
lanil  and  convert  It  into  peraoualty.  Powers  T. 
Robiiwon  0300)  90  AIo.  228. 

Where  the  description  of  the  parties  to  the  deed 
Identified  the  property  as  belonging  to  a  partner- 
ship, but  the  conveyance  was  to  the  persons  named 
their  heirs  and  assigns,  creating  a  legal  title  la 
Joint  ttnaooy.  and  tbe  Judgment  was  agalnat  tbe 
same  peieons  as  Individuals,  describing  than  In 
like  manner  as  portnets,  the  single  bill  being  the 
act  of  each  under  hand  and  seal.  It  was  held  the 
judgment  necesmrily  became  a  charge  upon  the 
legal  title  with  a  right  to  sell  It  upon  exemptlonsi 
such  Judgment  being  a  charge  as  against  snfas^ 
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HI  that  tbe  decree  of  the  chancery  court  oo 
this  question  was  correct. 

Jjot  us  DOW  refer  specially  to  the  petition 
of  Kobert  Qoldiliwsite,  as  receiver  in  the 
esse  of  Paul  t.  £a<a,  in  which  It  is  stated 
that  petitioner's  claim  bad  been  adjudicated 
and  allowed  in  this  case,  for  $18,108.11.  as 
s  claim  against  the  flsstate  of  H.  0.  Hoses ; 


that  said  clsl  m  arose  on  acoouDt  of  trust  funds 
Id  said  Moses'  hands  as  a  receiver  in  the  case 
of  Paul  V.  Knox,  which  lie  advanced  to  th» 
firm  of  Moses  Bros.,  of  which  he  was  a  mem- 
ber, without  taking  tiie  security  required  by 
tiie  court ;  ttiat  Moses  Bros,  were  indebted  to 
said  H.  O.  Moses  for  said  advances  at  tbs 
time  of  tlM  general  assignment  made  by  then 


guent  pnndtssen.  Lauffer  v.  Oavett  (UfTB)  IT  Pa. 

m. 

Where  a  suit  ti  brought  asalnat  oopartnos,  or 
stalast  tbe  anrvlvots  of  a  panoenililp,  it  is  not 
neoesnry  to  declare  against  or  piar  process  as  to 

all  tbe  memben  and  to  bare  a  returo  of  turn  eat 
Umentv*  aa  to  ttaose  aot  served  la  order  to  bind 
tfaelr  Interest  In  tbe  partnership  effects,  and  in 
atUMT  ease  tbe  Judgments  will  end  tbe  partnersblp 
as  to  tbe  partnen  sued  and  served  as  to  their  Indl- 
vidual  property  and  all  tbe  propertj  of  the  part. 
Dsrsblp.  FriDtup  Bros.     Turner  (UBQ)  66  GlTL 

VL  The  posttfon  of  pureftoaers. 
The  several  memben  of  a  i»rtnersblp  firm  can- 
not be  regsnled  lo  law  as  boldlog  real  estate  as 
tenants  Id  common,  unices  It  Is  oooveyed  to  tbem 
as  suoh  by  name,  and  eaob  partner  is  required  to 
Join  in  tbe  oonveyanoe  of  real  estate  In  order  to 
pass  tbe  entirety  thereof  to  tbe  purobaser,  and 
therefore  If  one  partner  only  executes  a  oonvey- 
smoe,  wbethcr  Id  bis  own  name  or  in  tbai  of  tbe 
Arm,  the  deed  will  not  pass  anything  more  than  bis 
own  Interest.  If  oreau  v.  Saffarans  OBSBi  B  &ieed, 
MB,  S7  Am.  Dea  883. 

a.  FromOuftrm, 

The  purchaser  of  an  Interest  in  the  real  estate  of 
a  partnership  aoqulres  tbe  legal  title  and  not  a 
mere  equity.  McCauley     Fulton  (WnMOsL  BOB. 

While  a  oopartnersbip  is  solvent  and  going  oo, 
tbe  creditors,  strictly  speaking,  have  no  equity 
against  the  assets  of  the  partnersblp,  and  there- 
fore a  sale  of  any  portion  of  tbe  Joint  property  to 
one  of  tbe  partners  boos  flde  and  for  valuable  con- 
sfderatloo  wUl  be  valid  agamst  any  claim  by  the 
parUiershlp  creditors.  Waterman  v.  Hunt  (1^>  B 

Where  real  estate  Is  conveyed  to  partners  as  ten- 
ants in  oonmon,  a  purchaser  who  purchases  In 
good  fattii  without  notice  of  the  partnership  ex- 
isting will  be  protected  as  against  the  claim  of  the 
partners  and  the  partnership  creditors.  Ttlllng- 
bast  V.  ChampUn  a8«)  4  B.  L  ITS,  67  Am.  Dec.  6ia 

And  where  a  bona  flde  sale  is  made  of  tbe  prop- 
erty of  a  firm  by  Its  members,  before  any  proceed- 
ings, either  In  law  or  In  equity,  are  instituted  by  a 
creditor  of  the  Arm,  the  latter  cannot  by  any  sub- 
sequent proceeding  aoqutre  a  lien  upon  the  prop- 
erty thus  disposed  of.  Qwln  v.  Sell^  (18SS)  5  Ohio 
BLflB. 

If  the  property  be  parted  with  by  sales  severally 
made.  neltb»  party  bas  tbe  dominion  or  posses- 
sion and  there  Is  nothing  through  which  the  equi- 
ties of  the  creditors  can  work.  KoNutt  v.  Stray- 
bom  (1661)  89  Pa.  £89. 

And  a  partner  after  receiving  bis  proportion  of 
the  value  of  real  estate  belonging  to  tbe  firm,  can- 
not afterwards  be  permitted  to  urge  his  legal  title 
tathe  preludlceof  a  bona  flde  purCbaser,  who  has 
paid  the  value  to  the  firm,  nwmas  v.  Boott  QBO) 
8  Bob.  (La.)  SEA. 

b.  From  vartner  ftoldtng  iht  leffol  tttls^ 

U  tlie  legal  title  is  vested  In  one  partner  a  bona 
Me  purchaser  from  blm  of  tbe  real  estate  without 
DOtloe,  either  express  or  constructive,  of  Its  beteg 
partnership  propotj,  will  be  entitled  to  bold  It  free 
from  any  partnership  claim,  a  court  of  law  viewing 
It  in  general,  aooording  to  the  legal  title.  Hoxle  v. 
Oarr  aS3s)  1  Sumn.  178;  MoHUlaD  v.  Hadley  (1881) 
S8  L.  &  A. 


78  Ind.  680;  Parker  v.  Bowles  am)  57  H.  H.  481; 
Tarbell  v.  West  OSSU  8B  N.  T.  887;  HiMMxik  v. 
Phelps  asm  48  N.  T.  87;  Page  v.  Tbomas  (188S1  41 
Ohio  St  88, 84  Am.  Bep^  788;  Oavsnder  v.  Bulteel 
(1878)  L.  B. «  Ch.  App.  79.  48  L.  J.  Oh.  870. 88  L.  T.  N. 

B.  710,  ZS.Week.  Bep.  177. 

In  equity  as  well  as  at  law.  Buchan  r.  Samoer 
0847)  t  Barb.  ai.I(»,6L.ed.SeB,  47Am.  Dec  SOS. 

8o  If  a  bona  flde  purchaser  Is  wlttaout  Informa- 
tion equivalent  to  notice,  of  tbe  existing  equity, 
on  a  new  consideration  paid  for.  Hartln  v.  Wago- 
ner (1878)  I  Thomp.  ft  C.  608,  818. 

And  unless  tbe  record  In  the  refrister  of  deedls 
office  Indicates  that  tbe  land  Is  held  by  tbe  flrn  as 
partoemhip  property,  or  that  tbe  properrr  Is  pur- 
chased Jointly  with  partnership  funds.  Hammond 
v.  Paxtoo  (UeS)  B8  Web.  881 

Ooe  of  two  partners  purohasing  real  estate  with 
partnership  FiindB,  and  subsequently  selling  It  to 
a  third  par^  who  transfers  It  to  a  corporation  of 
which  such  partner  Is  a  member,  and  in  point  of 
fact  a  substantial  owner,  tbe  transaction  is  not  a 
bona  flde  purchase.  Haloy  v.  Associated  Laoe 
Makers'  Oo.  (1890)  88  N.  T.  S.  B.  788. 

Where  real  estate  is  conveyed  to  a  firm  fn  tho 
firm  name,  and  also  to  ooe  partner  In  trust  for  the 
firm,  the  latter  property  being  oooveyed  by  a  part- 
ner who  died  Insolvent  and  Indebted  to  the  oopart- 
nersblp  without  personal  repreeentatlves,  nothing' 
paseea  by  tbe  deed  In  the  land  conveyed  to  the  Arm 
so  as  to  oust  tbe  claims  of  putnersblp  creditors. 
Donaldson  V.  Btate  Bank  ot  Ospe  Fear(UIT>UN. 

C.  108. 18  Am.  Dec  677. 

A  third  partT,  who  bas  pnrobseed  real  estate 
from  a  partner,  cannot  be  rntxalned  by  lojunotfcm 
Issued  lo  a  suit  between  the  partners  for  the 
liquidation  and  settlement  of  tbe  partnersblp 
affairs,  from  using  or  enjoying  soob  property 
pending  such  partoenblp  suit,  where  tbe  sell- 
ing partner  bad  not  been  proved  to  be  Indebted 
to  tbe  other  partner,  such  purobaser  not  being  a 
member  of  tbe  oopartneTShip  or  connected  there- 
with,  even  though  It  be  slleged  that  snob  pur- 
chaser knew  tbiU  tits  property  was  partneiahtp 
estate  UoEeev.GMnn(1871>83La.  Ann.417. 

e.  Of  partner'B  inttrmL 

Partuer'B  dealing  In  real  estate  taking  title  deeds 
which  makes  them  tenants  In  common,  and  con- 
taining on  their  face  oo  evidence  of  tbe  tnist,  and 
therefore  not  bound  by  tbe  assignment  of  eaob 
other  for  valuable  contideratton  without  notice, 
put  It  fn  the  power  of  each  other  to  oiroumvent 
innocent  persons  by  the  exhlUtkm  of  titles  olear 
upon  their  face,  but  Incumbered  wHb  secret  equi- 
tiee.  Boyce  v.  Oostw  nSBOi  4  Btrobb.  Bq.  BB. 

The  purchaser  at  an  In  terest  f  n  tbe  real  estate  of 
a  partnership  acquires  tbe  legal  Utle  and  not  a 
mere  equity,  the  title  acquired  belog  chargeaMe  la 
equity  with  alien  In  favor  of  the  other  partnw, 
wblidi  oan  only  be  enforosd  lo  equity  and  Is  not 
recognizable  at  law.  being  simply  an  equitable 
right  to  have  the  property  applied  In  payment  of 
the  partnership  drtrta.  McOsuley  v.  Pulton  <wn) 
44  0aL8aa. 

To  tbe  same  effect,  Ooles  r.  OOlee  (18181  IB  Johns. 
180,  8  Am.  Dec  881;  Greene  v.  Graham  (1881)  B  Ohio, 
264;  Kofls  V.  Helntsen  (1880  88  Cel.  814;  Blaae  v. 
Nutter  (1841)  IS  He.  18;  Peck  v.  Ftaher  ilH&l)  7  Gush. 
887;  Buobsn  v.  Sumner  (1847)  S  Barb>  Ch.  UBL  B  L. 
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•nd  H  members  of  said  Ann,  and  are  still  In- 
debted to  him  for  the  same,  and  at  the  time 
said  MsigDmenC,  "besides  the  property 
tMltmglnc  to  H.  O.  Moses  iDdlvldoalljr,  and 
to  wlilohlie  had  tbe  legal  title,  he  also  held 
the  legal  title  to  some  real  estate,  which  in 
'Cqulty  beloaged,  after  the  adjustment  and 
payment  of  the  claims  of  said  U.  0.  Moses 


against  said  firm,  to  snld  Arm  of  Hoses  Bros,  i 
that  as  between  aaid  H,  0.  Mosea  as  an  Indt- 
vidaal  and  the  said  firm  of  Moaes  Bros. ,  the 
said  H.  0.  was  at  most  the  trustee  of  the 
Iwal  title  of  the  property  so  held  by  him  tot 
said  firm  after  the  aajustment  and  paruient 
of  the  said  debt  due  by  said  firm  to  him,  on 
account  of  said  funds  so  advanced  by  him  for 


«d.  6U.  Am.  Dee,  tUt  hang  v.  Warloit  (UM  St 
Ala.  MS,  00  Am.  Deo.  MB;  Lowe  t.  Alexander  (IflflO) 
U  CaL  286;  Dopor  ▼.  I«av«iwortta  OStl)  IT  GaL 
Ml;  Stokes  v.  Steveos  (1870)  40  Cat.  8BL 

A  purchaser  of  such  an  equity  takes  onlr  the 
Interest  wbicta  Us  vendor  has  and  is  subject  to  all 
eqalttes,  and  oannot  oompel  tbe  eonveranoe  of 
the  toffal  title  until  the  Indebtednea  Is  disotaarged. 
WllHama  T.  Lore  (UBS)  i  Head,  80^  78  Am.  Deo.  181. 

Suob  a  purehaeer.  acguinos  no  title  to  an 7  ■ban 
of  the  snrrdus  eCecte.  but  only  bfs  share  of  the 
surplns  after  an  aocomtlnR  and  ttie  adjustment  of 
«be  partnecsUp  aflalts.  Tarbell  r.  West  (18811  88 
M.  T.  280;  Mena«h  r.  WhltweU  Omt  88  N.  T.  1(7, 11 
Am.  Rep.  S8S. 

And  wlU  not  be  entitled  to  ejeetment  agalost 
•ueb  partner.  DuBree  v.  AlbMt(IB8S)100PB.  ttl. 

And  00  greater  Interest  can  be  derived  from  a 
voluutarr  sale  by  a  partner  of  his  biteresC,  or  by  a 
eale  of  tt  under  exeeation.  Beeoher  r.  Btavens 
(IBTS)  43  Coon.  68T. 

If  land  Is  eonrejed  to  partners  as  tensnls  in 
oommoii,  wltbout  mention  of  any  agreement  to 
■consider  It  as  stock,  and  one  partner  suheequently 
conveyed  his  portion  to  a  stranger  who  has  no  no- 
«loe  of  tbe  pertnershlp.  suob  purchaser  cannot  be 
aSBeted  by  any  private  agreement.  ICoDeimbtv, 
Laureooe (WDTBerg.* IL488LI0  Am.  Dee.488. 

A  purcbaaer  wttbont  notioe  of  tbe  equitable  title 
ot  a  partner  takes  It  discharged  from  tbe  trust, 
yet  tlw  preeompdoo  Is  tbat  he  takes  only  the  share 
■of  tbe  bolder  of  tbe  Iwal  title.  Coder  v.  Hullng 
<18B6lXrPa.8L 

80  equity  wlU  protects  bona  tide  purchaser  with- 
out notioe  ot  tbe  share  of  a  partner  In  partnership 
real  estate.  TllUnghast  v.  Cbamplln  (1868)  4  B.  L 
173.  «7  Am.  Deo.  Ua 

One  of  two  partners,  who  were  also  partnen  In 
otherflrms,  oouTeylnirall  bis  Interest  In  real  estate 
Aud  In  the  busluesa  of  tbe  otber  tlmis,  the  grantee 
•ccepiing  the  deed  and  coreoantlDg  to  assume  all 
the  liabilities  ot  socb  flrms.  Is  liable  upon  bis  im- 
plied promise  to  par.  such  deed  being  valid  as 
asalDSt  tbe  oredftora  of  the  firm.  OuUd  v.  Leonard 
11888)  18  Pick.  fill. 

A  purchaser  of  a  partao-^  Interest  with  record 
notioe  of  a  mortmce  ratified  by  partneis  holds 
eubleot  to  tbe  mortage  Uen.  Btrcman  r.  Tarn 

0888)»a.a8(rr. 

A  purchaser  of  tbe  share  of  a  tenant  in  common 
carrying  on  farming  busineee  In  partnership  Is  a 
tenant  In  eommoo  with  tiie  otber  tenant  In  tbe 
partoersblp  proper^,  taking  tbe  undivided  share 
of  the  grantor  subject  to  the  rigfats  of  sni^  grantor 
end  to  tbe  account  to  be  taken  between  the  part- 
nen. Mumford  T.  MoKay  0888)  8  Wend.  448,  84 
Am.  Dec.  84. 

Where  a  partnership  firm  pnrcbases  from'one  of 
Its  own  members,  who  pledges  bis  interest  in  tbe 
eompanrasao  Indemnilysjnilnst  loss,  and  guaran. 
tees  that  the  proper^  can  be  resold  within  Ave 
rears  at  an  amount  at  least  equal  to  tbe  considera- 
tion, and  tbe  lands  are  not  sold  at  the  expiiallon  of 
encb  time,  an  assignee  of  the  notes  taken  for  the 
eoosideration  cannot  assert,  a  vendor's  tteo  as 
•ga'nsta  member  of  tbe  company  who  jniaranteea 
tbe  pigment  of  the  notea.  Ooater  t.  fisok  of 
Georgia  |1«8}8<  Ala.  K. 

d.  Of  deesoscdiNinmr^sAanL 

A  purobassrol  tbe  share  of  a  deosased  partasr 
«L.iLA. 


in  partnersblp  real  estate  takes  such  property  dl^ 
obarged  from  all  trusts  or  eqidttes  In  fSvor  ot  tbe 
surviving  partner,  of  which  he  has  no  notice^ 
McNeil  V.  First  Cong.  Boa  of  Ban  Francisco  {1880 

ascai-iotb 

Where  a  bill  Is  filed  for  partition  of  lands  held  as 
partuerablp  propoty,  a  purchaser  of  a  slmre  of  a 
deoeasedpartnerlsentltledtopartltton.  Ctoeenev. 
Graham  (1831)  ft  Ohio,  fOL 

Wtiere  tbe  partner  applies  part  of  the  partner^ 
ship  property  m  the  Joint  purchase  of  a  right  of 
settlement  and  opon  tbe  death  of  one  partner  the 
survivor  sella  the  land,  after  having  it  surveyed 
under  a  treasury  warrant,  to  a  purchaser  who  baa 
notioe  of  tbe  partnersblp,  and  who  obtains  a  irrant 
of  tbe  whole  from  tbe  commonwealth,  a  purchaser 
of  the  deceased  partner's  stasre  from  bis  heir  is 
entitled  In  eqalty  to  Cbe  share  of  the  deceased 
partner.  Edgar  v.  Donnslly  (18U)  8  Hunf.  BffT. 

With  referenoe  to  tbe  question  of  tbe  power  of 
a  surviving  partner  to  sdl,  see  note  to  Oalbcaltb  v. 
nmoy  (HU  mtfe.  US,  and  to  his  power  as  sgalnst 
the  heir  In  that  respect,  see  note  to  Woodward- 
Holmes  Co.  r.  Hodd  (WnD.)  IT  L.  B.  A.  8«0b 

Cu  Under  aeeulUm  againat  finn. 

Partners  In  trade  may  acquire  the  real  estate  In 
tbetr  partnership  name,  and  a  sberKTs  sale  of  It 
In  execution  against  the  Ann  conveys  all  ttulrea* 
tate.  Hunter  V.  Martin  (1846)  8  Bich.I..8iL 

A  parobaser  of  such  real  estate  appropriated  by 
Judtrmect,  exeoutloo,  and  sale  against  all  the  part- 
oers  m  payment  of  partnership  debts  wilJ  acquire 
a  good  title  as  against  a  general  lien  of  a  Judgment 
prior  In  date  for  an  Individual  debt  of  a  part' 
ner.  Ifartin  v.  WagenerdSTS)  IThomp.*  CSOB. 
108. 

But  where  real  estate  held  as  partnership  assets 
Is  sold  under  a  decree  and  purchased  by  a  firm 
creditor  who  oanoela  his  indebtedness,  and  such 
sale  Is  'subsequently  held  void,  its  hictdents  and 
consequences  are  also  void.  Allen  v.  Witbrow 
(1884)  110  U.  B.  110. 88  L.  ed.  Sa 

A  voluntary  assignment  tor  the  benefit  of  cnedt- 
tops.  If  valid.  Is  not  a  mere  agency  of  tbe  dAtor* 
but  creates  a  trust  relatlocand  the  creditors  are 
tbe  beneficiaries  under  which  tbe  assignee  can 
maintain  an  action  to  protect  and  aet  aside  the 
sale  of  tbe  partnership  real  estate,  levied  under  nn 
attachnmt  subsequent  to  tbe  execution  of  tbe  as- 
slgnment.  Bmlth  v.  Jones  (1886)  18  Neb.  481;  Moeee 
V.  Hurgatroyd  (1814)  1  Johns.  Cb.  119,  1  L.  ed.  88,  T 
Am.  Deo.  4?8:  Sbepherd  v.  U oBvers  (1819)  4  Johns, 
Cb.ia6.lL.ed.79l;  Nloollv.Humford(lSa)}4Johns. 
Ch.  628, 1 L.  ed.  901:  Ward  v.  Lewis  a«m  4  Pick.  USt 
Hew  England  Bank  v.  Lewis  (ISSB)  8  Pick.  113:  Pln- 
gree  v.  (>>m8tock  (1888)  18  Pick.  40;  Bead  v.  Hobln. 
son  (1643)  8  Watts  ft  8.  829;  MoKlnney  v.  Rtaoads 
aSBB)  B  Watts,  818:  Bngland  v.  Bernolds  (im)  88 
Ala.  870;  Pearson  v.  BookhUi  {1848)  4&  Hon.  SM. 
t.  Under  Kctculion  offOfrut  partner. 

An  execution  maybe  levied  upon  the  Interest 
of  a  partner  In  the  firm  property,  and  It  may  tie 
so  for  tbe  payment  of  tbe  Judgment,  but  the  pnp> 
chaser  only  acquires  tbe  Interest  of  tbe  debtor, 
subject  to  tbe  settlement  of  the  debts  and  llablltles 
of  the  firm,  as  be  onlf  bolds  such  interest  as  tbe 
partner  has  on  final  settlement  and  accounting  of 
the  affalis  of  Uie  fbrm,  and  the  rights  of  ttie  part- 
ners on  sodi  aeoounttng;  Balney  v<  Nanoe  3819 
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the  QBe  of  said  firm,  And  thftt  said  property 

to  which  he,  said  H.  C.  Moses,  thus  held  the 
legal  title  imiividuallj,  was  the  individual 
property  of  said  Henry  Moses  in  equity,  to 
.the  amount  and  extent  of  said  advances,  for 
said  drm,  and  being  so,  petitioner  as  the 
creditor  of  said  Hetiry  C.  Moses  and  tlie 
bolder  of  said  debt  is  entitled  to  have  said 
property  regarded  aa  the  Individual  property 
of  said  Ilenrr  C.  Moses,  and  to  be  paid  out 
of  the  proceeds  thereof,  if  the  same  Is  suffi- 
cient therefor."  We  have  quoted  this  lan- 
gliage  of  the  petition  to  ahow  the  more 


plainly  the  position  and  contention  of  tfao 
petitioner.    In  short,  this  is  the  statement 

of  the  proposition,  that  real  estate  belonging 
to  a  partnership,  but  Btandiag  in  the  name 
of  one  of  the  partners  at  the  time  of  the  io- 
Bolvency  of  the  firm,  is  the  individual  prop- 
erty of  such  partner  to  the  extent  of  bis  claim 
against  the  firm,  so  that,  to  such  extont,  nub 
property  must  be  distributed  among  his  In- 
dividual creditors,  rather  than  among  thfr 
creditors  of  the  partnership.  When  fit.  C. 
Moses  lent  the  money  in  bis  hands,  as  re- 
ceiver, to  Moses  Bros.,  be  was  guilty  ot  a 


64  DL  W;  Boas  v.  Heodetson  (1877)  7T  K.  OL  ITDt 
Treadwell  v.  Rascoe  (1^)  U  N.  C.  fiO;  Price  v.  Hunt 
(im)  38  N.  C  ^  Latbam  v.  Bimaions  ilffiK)  48  N. 
C.  27;  McCutchon  v.  Davla  (Tex.)  AprU  24,  1883: 
Olaggett  V.  KUboume  aim  »  U.B.1  Black,  846. 
IT  Led.  218. 

That  Is  suoh  partoer*B  interest  In  the  flrmanetB, 
vbloh  remain  Bft«r  the  aatfsfaotton  of  the  part- 
nership debt«.  Osborn  v.  MoBrtde  (Un)  16  Kat. 
Bankr.  Re<r.  83, 8  Sawr-  WO. 

He  gets  merelr  tbe  Jwal  estate  of  the  defendant 
In  the  ezeoution.  whether  tbe  purchaser  knew  that 
tbe  propertr  was  partaersblp  property  or  not,  as 
sucb  a  purchaser  takes  subject  to  all  equities 
whether  he  knew  of  them  or  not.  Rom  v.  Heuder- 
ion,  suvra;  Folk  r.  Gallant  (183B)  IB  N.  a  SBB^  U  Am. 
Dec  410. 

But  it  bona  fide  and  witbout  notice  be  seqntree 
a  title  valid  as  agalnBt  the  firm  0 red! tors.  Buck  v. 
Winn  (18S3)  U  B.  Hon.  SaX 

A  purohaserof  partnership  real  eetate  at  an  ex- 
ecution sale,  acalnst  one  partner  who  holds  in 
trust  for  the  Ann,  fa  not  a  bona  fide  purchaser, 
where  he  has  notice  of  eucb  boldlDK,  and  cao  ac- 
quire no  Interest  berond  tbe  ioterest  of  his  debtor : 
after  the  payment  ftf  all  partnership  debts.  Crow 
V.  Drace  (i8t&)  U  Mo.  m  Black  v.  Lonir  (ISTU  80 
Uo.  181,  followed. 

The  purchaaer  of  the  interest  of  one  of  several 
partners  of  leasehold  property  held  by  them  under 
a  lease  signed  by  all  but  in  tbelr  individual  names 
and  not  as  partners,  who  purchases  at  an  execu- 
tion sale.  Is  entitled  to  partition,  ^nd  In  the  absence 
of  notice,  tbe  partners  caDoot  show  by  parol  evi- 
dence that  It  was  partnership  property.  Cowden 
V.  Galroe  (1869)  28  Mo.  471. 

g.  The  UabOity  to  tee  to  the  appUcotion  of  pwreluue 
moneif. 

Where  a  conveyance  of  pertnerBhip  real  estate  Is 
executed  by  all  the  partners  and  conveys  all  their 
title,  tbe  grantee  will  not  be  aocountable  for  tbe 
disposition  of  tbe  consideration  by  the  Arm,  or  any 
one  of  Its  members.  Lincoln  v.  White  (1849)  80  Me. 

an. 

A  purchaser  In  such  a  case  is  not  bound  to  see  to 
tbe  application  of  tbe  purchase  money,  as  sucb  a 
burden  would  greatly  reduce  the  value  of  the 
property.  Meftfbben  v.  Perin  (189ZJ  49  Fed.  Hep. 
183,  foUowlnfr  Tillloghaat  v.  Cbamplln  (ISCD)  4  R.  I. 
173.  67  Am.  Deo.  610;  Griffey  v.  Nortbout.t  (1671)  6 
Helsk.  746,  decided  under  tbe  Tenneesee  statute. 

Tbe  purchaser  of  partnership  real  estate  from  a 
survlvloe  partner,  even  though  nfth  notice  that  it 
te  partnership  property,  will  be  protected  as  against 
a  mnappltcation  of  tbe  purchase  money  by  such 
partner,  where  be  acts  bona  fide  and  without  do- 
tloe  of  tbe  fraudulent  Intent  of  such  partner; 
outer  where  be  purohaaee  with  notice  secretly  and 
wltb  the  preaumed  knowledge  of  such  fraudulent 
Intention.  TiUlngbast  v.  Cbamplln,  tupra, 

VIL  TTuqueMonof  notice. 
Tbo  positloa  of  a  pnrotaaaer  or  mortgagee  la  af- 
fected by  the  queation  of  noUoe^  It  being  a  mate- 
SB  L.  B.  iL 


rial  quettl<m  In  determining  tbe  validity  of  the 
purchase  or  mortgage  of  partnership  real  estate 
whether  tbe  purchaser  has  or  has  not  notice  of  the 
fact  that  it  is  partnership  property,  especially  when 
he  procures  his  title  from  a  partner  In  whom  the 
legal  estate  Is  vested  or  where  such  title  Is  vested 
i:>  tbe  partners  as  tenants  In  common. 

Tbe  question  as  to  whether  real  eetate  held  on 
partnership  account  is  cbanteabie  in  the  bands  of  a 
purchaser  wltb  tbe  paj  meat  of  the  parlnerahlp 
debts,  depends  upm  the  question  whetber  niob 
purchaser  has  actual  or  oonstniotlve  notice  at  tbe 
tlmeof  his  purchase  that  it  belonged  to  the  part- 
nership. If  he  has  notice  it  Is  so  chargeable,  if  not 
be  is  exonerated  to  the  extent  o<  the  purchase 
money  paM  by  him.  Hoxle  v.  Garv  (1880  1  Sumn. 
17& 

Whether  knowledge  that  tbe  property  Isocoupted 
and  used  by  the  partnership  la  constructive  noUoe 
that  It  is  owned  by  the  partnership,  must  depend 
upon  the  fact  whether,  under  all  tbe  annum- 
stanoes  which  are  known  to  the  plaintiff,  sucb  oo- 
cupatton  by  tbo  partnership  is  so  Inoonsistent  wltb 
ownership  separately  by  tbe  partners  that  the 
plaintiff  in  the  exerdse  of  reasonable  care  aod 
judgment  ought  to  have  taken  noUoeand  made  in- 
quiry, and  If  the  result  uf  sucb  Inqnlrr  would  have 
been  knowledge  that  tbe  property  bas  been  con- 
verted from  separate  to  partnership  property,  auch 
question  being  a  mixed  oue  of  law  an4  faoL  Par- 
ker V.  Bowles  (im)  SI  N.  H.  WL 

Where  tbe  legal  title  to  partnership  lands  le 
vested  In  one  partner,  bis  bona  tide  gntutee  or 
mortgagee  takes  bis  title  free  trom  the  equities  of 
the  other  partneia,  or  of  oopartnerBhip  cieditors. 
but  If  he  baa  notice  Uiat  tbe  land  ia  parcucrt-hip  as- 
sets, be  takes  subject  to  their  equities.  Tiirbell  v. 
West  (1881)  86  N.  T.  S87;  Hlscock  v.  Phelps  (18Ki  49 
N.  T.  97;  Cavander  v.  Bulteel  (1878»  L.  R.  9  Ch.  App. 
79,  48  L.  J.  Cb.  870,  2»  I*  T.  N.  8.  710,  22  Week.  Rep. 
177. 

So  if  a  petaon  knows  that  a  particular  real  estate 
is  partnership  property  and  ectempts  to  acquire 
title  toa  portion  of  It  from  one  alone  without  tto 
knowledge  or  oonwnt  of  the  other.  Parker  v. 
Howies  (ISrei  67  N.  H.  491;  Dyer  v.  Clark  (1843)  5  Met. 
503. 89  Am.  Dec  flB7. 

The  following  cases  are  to  the  same  effect:  Priest 
V.  Chonteau  (1884)  8K  Ho.  888.  U  Am.  Bep.  SH,  fol- 
lowing Hatlaok  v.  James  (I860)  13  N.  J.  Eq.  128t 
Forde  v.  Herron  (1814)  4  Munf.  816;  UcDermot  t. 
Lautence  (1821)  7  Berg.  &  R.  488.  10  Am.  Dec  468; 
Frini'  V.  Oranofa  (1844)  16  Oonn.  260. 

If  Uie  purohasw  has  notice  that  tbe  property  be- 
longs to  the  partnership,  that  fact  will  put  him 
upon  Inquiry  as  to  whether  or  not  there  are  part- 
iierBblp  dcbls  to  which  It  is  liable.  Hoxle  v.  Oarr 
d632)  1  Sumn.  173. 

And  tbe  same  is  the  case  wltb  a  mortgage  by  one 
partner  to  sec-ure  bis  own  private  debt.  Norwalk 
Nat.  Bonk  v.  SHwyer  (1882i  88  Ohio  St.  8W:  Williams 
V.  Sprigg  (I85S)  6  Ohio  St.  688:  Wllllanu  V.  Engle- 
tireoht  (1881)  37  Oblo  St.  883. 

Not  only  as  tn  debts  existing  at  tbe  time  the 
mortgage  takes  effect,  but  also  those  arising  auba»- 
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%HaxAi  of  traiti  Id  which  his  txm  partici- 
pated, if  they  knew  the  character  of  the  fund 
that  was  lent  them.  By  so  doinx  he  lacnrred 
a  peraonal  liability  on  himself  to  account  for 
the  money,  and  the  borrowers.  If  chargeable 
with  a  knowledge  of  the  violated  duty,  in- 
curred  a  aimilaT  pecuniary  liability ;  but,  In 
ooDtracting  the  debt,  even  if  they  partici- 
pated In  the  breach  of  duty,— ai  we  before 
DOW,  in  refereoce  to  this  same  matter,  de- 
cided,— Uiat  fact  did  not  change  the  nature 
of  the  obligation,  so  aa  to  fasten  a  lien  on 
thefr  property  for  Its  payment.  A  lien,  as 
we  have  said,  is  never  an  incident  of  a  con- 


tract or  money  oblljcatbrn  nnleii  made  so  by 

the  contract  or  by  some  rule  of  law.  The 
proposition  submitted  does  not  differ  materi- 
al ]y  from  the  same  question  presented  and 
decided  in  cases  heretofore  before  us  on  ap- 
peal. It  caunot  be  sustained  without  over- 
ruling these  and  many  other  cases  in  this  and 
other  courts.  QokUhteaiU  t.  EUi^,  99  Ala. 
497 ;  KUiton  t.  Motet,  9S  Ala.  ^^S,1 ;  17  Am. 
&  Eng.  Encyclop.  Law.  p,  1195,  and  iiotu 
a,  s. 

^hat  we  have  said  Is  equally  applicable 
to  each  of  the  cases  set  forth  in  the  tran- 
script,—that  of  Bobert  QokUhwaite,  Beeeiver 


VneDtly.  Face  v.  Tboswa  flSBN  48  Ohio  St.  88,  H 
Am.  Rod.  788. 

Vtaere  the  parobasers  do  not  asaert  Ivnotance 
(bat  there  ar«  at  the  time  of  tiie  purchase  partner- 
■blp  debts  due.  the  flooompanylas  fact  that  one 
partner  is  In  the  ezolusire  powcbbIod  aa  to  the 
other  la  calculated  to  awaken  suaploloo  and  Incite 
Inqu&T  on  the  part  of  a  diligent  and  watobfol  poi^ 
obam.   Hozle  v.  Carr  (1882)  1 8umn.  179L 

me  New  York  statute  deolares  that  do  implied  or 
reetiltlnir  trim  sball  be  alleged  or  ettabllshed,  to  de- 
feat or  prejudice  tbe  title  of  a  purchnwr  for  a  valu- 
able  OODSideratlon,  and  without  notice  of  the  trust. 
Stomom  V.  Boburck  (1804)  29  N.  Y.  818,  a  case  where 
tbe  purcbaae  takes  effect  from  time  of  actual  sale, 
moA  does  not  reach  baok  br  relation  of  the  date  of 
thejodgmeot. 

But  ■Doh  a  trust  will  attach  m  tbe  bands  of  a  bona 
flde  porcbaaer  or  mort^ffeewlthDOtioetakloff  un- 
der a  ooDveranoe  from  tbe  bolder  of  tbe  letnU  es- 
tate, whore  the  conveyance  mokes  no  reference 
to  tbe  land  belus  pertoersfalp  stock,  but  vesta  the 
title  in  tbe  eevenl  members  as  tenants  In  common. 
Arnold  V.  WalQWTlght  (ISSl)  8  Ufnn.  8tS8,  80  Am. 
Dec.  448;  Whltnev  v.  Gotten  (1878)  88  Hies.  888:  Dyer 
V.  Clark  <184S}  A  Het.  882. 89  Am.  Deo.  807;  Hozle  v. 
Ctarr.  mt-prfK  Forde  v.  Herron  (lbU>  4  Hunf.  818; 
HoDermot  v.  lAur«Doe  (UU)  T  8ecv.  *  K  488, 10 
Am.  Dec  468. 

Where  reel  estate  Is  used  br  the  partnership  in 
tbe  course  of  its  bustneaB,  that  fact  of  Ita^  fur- 
dMics  notice  to  a  purchaser  from  one  of  tbe  patt- 
ners  that  tbe  property  belongs  to  tbe  partnersbtp 
and  to  ibe  subject  of  partnership  rights  and  UabU- 
|lie&  Buck  V.  Winn  OaeOlUfi.  Hod.  820. 

Purcbasen  are  not  required  to  search  for  Judg- 
ment item,  further  tban  to  examine  tbe  proper  In- 
dex.  UetE  V.  State  Bank  of  BrownvIUe  (1878)  7  Neb. 
IIS:  Banoe^  App.  ilStU  1  Pa.  408;  Bldgway's  App. 
oaaO)  U  Fa.  in.  88  Am.  Dea  ttB;  wood  v.  Beynoids 
0814)  7  Watts*  8.  «Nk 

Although  a  mortgagee  without  notice,  finding 
the  legal  title  In  tbe  uame  of  the  Individual  part- 
ners, wbo  leads  money  and  takes  a  mortgage  on 
tbe  premises,  will  be  protected  aa  a  bona  tide  pur- 
obaser,  yet  tbe  Judgment  creditor  can  make  no 
•ucb  cUim.  Page  v.  Thomas  (1886)  48  Ohio  St.  88, 64 
Am.  B«p.  78& 

A  vendor  of  teal  estate,  who  IB  himself  a  partner 
tai  the  Una  pnnAasIng  tbe  same;  cannot  assert  a 
vendor^  Hen  as  agalostsnbsequent  creditors,  mort- 
gagees, and  purohamrs  without  notice  of  his  lien. 
Coster  V.  Bank  of  Georgia  (1853)  24  Ala.  8T. 

Where  there  ts  nothing  upon  the  record  In  the 
office  of  tbe  resMer  of  deeds  to  Indicate  or  sutrgeat 
that  the  land  beloogs  to  tbe  partoershlp.  although 
It  ibows  tbat  tbe  lands  are  conveyed  to  tbe  defend- 
ants Jointly,  not  showing,  however,  tbat  the  pur- 
nheer  is  made  with  partnersblp  funds,  the  purcbiuer 
Is  not  bound  by  notloe  of  the  possession  and  use  of 
■neb  property  by  tbe  firm,  so  as  to  make  the  land 
cfaarjieable  as  partnersMp  asNla.  "***■""*"'*  r. 
Paxton  (18e»  88  Wah. 
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Bo  a  party  wbo,  without  notloe  of  a  partnership* 
advances  money  to  one  holding  tbe  equitable  ea- 
tateln  realty,  part  whereof  Is  applied  In  completing 
tbe  contract  of  purohaactbe  same  being  tn  the 
possfltwCon  of  no  ooe,  holds  tbe  same  as  against  the 
partuerahip  and  as  against  a  receiver  appointed  to 
wind  up  ftaaffafrs.  Blcbmond  v.Voorhees  (Wasta.> 
Deo.  18.18M. 

If  executors  of  a  deceased  partner,  at  the  time  of 
taking  a  mortgage  upon  mill  property,  are  aware 
tbat  it  Is  In  fact  owned  and  used  by  the  Arm  as 
partnerahlp  property,  it  must  be  taken  Uiat  tbey 
are  also  aware  that  the  law  holds  it  liable  like  other 
partnership  assets,  to  the  payment  of  the  debts,  to 
the  exclusion  of  tbe  Individual  debts  of  tbe  mem- 
ben,  and  tbey  are  therefore  guilty  of  a  breach  of 
trust  In  taking  the  mortgage.  HUler  v.  Proctor 
a870)X0Ohlo8t  442. 

Where  the  lessor  of  lands  leased  to  a  partoerablp 
purchases  tbe  share  of  one  partner  and  subse- 
Quently  mortgages  the  property,  the  new  firm's 
possession  is  suffloient  notloe  to  the  mortgagee, 
tbat  tbe  prior  firm  bad  placed  erections  upon  such 
property  and  tbat  the  same  are  not  Included  in  the 
mortgage,  as  one  partner  oannot  by  his  own  act 
defeat  tbe  rights  of  bis  copartners.  Kerr  v.  Kings- 
bury 0876)  80  Uicb,  160,  88  Am.  Bep.  802. 

A  conveyance  of  real  estate  made  by  one  part- 
ner, using  and  ilgnltig  the  firm  name  for  tbe  pur- 
pose of  securing  an  advance  of  money  to  the  firm 
duly  recorded,  the  subscribing  witness  testifying 
tbat  he  saw  tbe  firm  signing  the  same,  will,  upon  an 
attachmmt  by  another  creditor,  work  an  equitable 
assignment,  and  being  wltbln  tbe  provisions  of  the 
Texas  statute  relating  to  tbe  reoording  of  deeds 
will  give  constructive  notloe  of  the  asslgnmetit. 
Baldwin  v.  Blohardeon  asTD)  88  Tex.  16. 

The  purchaser  of  a  share  of  a  party  let  Into  a 
partnership  for  tbe  purpose  of  purchase  and  Im- 
provement of  city  property  has  suffldeut  notice 
of  tbe  partnership  and  of  its  object  to  render  his 
share  liable  to  all  the  equities  of  tbe  other  part- 
ners, the  deed  proTlding  tbat  such  partner  Is  to- 
bold  as  Joint  tenant  witb  tbe  otben,  and  to  con. 
form  in  all  respects  to  the  objects  of  the  agreement 
executed  between  them  for  tbe  improvement  and 
sale  of  Buoh  property.  Boyoe  v.  Coster  (18B0)  4 
Strobh.  Bq.  26. 

In  Cavauder  v.  Bulteel  (1878)  L.  R.  8  Ui.  App.  78, 
48  Ik  J.  Cb.  870,  29  L.  T.  N.  S.  710L  n  Week.  Rep.  m, 
the  claim  of  a  mortgaRce  of  an  abacondiog  partner 
having  notice  of  the  partnership  was  postpurcd  to 
tbat  of  tbe  conUnuiog  partner  even  though  tbe 
debts  paid  by  tbe  latter  were  subsequent  In  date  to 
tbe  mortgage,  his  knowledge  tbat  tbe  premises 
were  m  tbe  possession  of  tbe  Arm  as  partnership 
assets  being  constrtictlve  notloe  of  the  partner- 
ship. 

See  forthar  as  to  notloe  of  real  estate  being  part- 
nership proper^,  note  to  Robinson  Bank  v.  UlUer 
UU.)  27  L.  U.  A.  488,  aod  Natloiial  Union  Bank  of 
Marybmd  v.  Matloaal  Mechanics  Bank  of  Balti- 
more (MdJ  27  L.  R.  A.  430,  bead  XUL  B.W. 
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Mow,  ofMt  M«  tUerm  in  mmA  cam  mutt  <ii 
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Let  the  appellanta,  each,  pay  one  half  «C 
the  ooits  of  this  appeal. 

Rehearing  denied. 


TENNESSEE  SUPREME  COURT. 


AngTtst  8HACKT,  Appt., 
t. 

ILLINOIS  CENTRAL  B.  CO. 

A  conatooctiiratf  notmnaet—lfrfciidto 
•btalnehejip  rateaof  flrelf  htwbteh  r«- 
lieves  the  carrier  from  UablUty  for  lose 

of  the  sooda  la  shown  where  a  mao  of  1  ntelhgeooe 
■hips  In  a  basket  with  a  rope  around  It  without 
maUne  known  tta  contents  a  quaotity  of  atlks* 
aatlna,  laoea,  ourtalna,  allrer  apoooa  and  other 
valuable  articles,  most  of  which  were  tor  sale  bj 
bis  wlte,  la  her  bnaiDeflB  asa  drcaamakeranct  mil- 
liner, and  remaina  silent  when  lie  hnra  the  oar- 
rler'g  agent  desIgnatliMr  them  as  "houaebold 
foods"  the  rate  on  whloh  la  very  mmb  Um  than 
tbat  OB  manhaiiftlas. 

(April  IMflOU 

APPEAL  by  plaiDtifl  from  a  fudgmeot  of 
the  Circuit  Court  for  Shelby  UouDty  over- 
Tuliog  a  judgment  of  a  justice  of  the  peace  in 
piainUfl'B  favor  Id  an  action  brought  to  recover 
the  value  of  cerlaio  goods  lost  wbile  in  defend- 
ant's possession  for  transportation.  Affirmed. 
The  facts  are  stated  Id  the  opinion. 
Mr.  Frank  ZiDnnerman  for  appellant. 
Mem*.  Bates  ft  Fentress*  for  appellee; 
It  was  a  flrross  fraud  to  attempt  to  ship  sucb 
articles  aa  freight  wtthoat  notifying  the  com- 

Kay  of  the  character  and  value  of  the  articles, 
all  auch  cases  the  carrier  is  not  liable. 
2  Am.  &  Eng.  Encyclop.  Law.  pp.  705,  706; 
MiatouH  Pae.  B.  Co,  t.  Jbr*  (Tex.)  18  Am.  & 
Eng.  R.  R.  Css.  038:  Bwthern  Exp.  Co.  v. 
Womaek,  1  Heiak.  258;  HutchlDson,  Carr. 
e§  318. 314;  HumphrejfM  v.  Any.  148  U.  S.  627, 
{?  L.  ed.  B87. 

Wilkes,  J.^  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  before  a  justice 
«f  the  peace  in  Shelby  county  to  recover  from 
the  defendant  railroad  company  the  value  of 
a  hamper  basket  and  its  contents,  shipped 
over  the  road  by  the  plaintiff  from  Chicago 
to  Memphis.  There  was  judgment  before 
the  justice  of  the  peace  for  $156. 50  and  costs, 
from  which  the  railroad  company  appealed 
to  the  second  circuit  court  of  Sbel  by  county, 
where  the  case  was  tried  before  the  judge 


without  a  jury,  and  Judgment  was  rendered 
for  the  defendant  railroad  company,  and 
plaintiff  has  appealed  to  this  court,  and  as- 
sigQed  errors. 

Plaintiff  is  a  native  of  Hamburg,  Oer- 
many.  He  left  that  ctty  In  1881,  and  went 
to  the  Argentine  Republic,  where  he  Tft> 
maiued  until  1800;  thence  to  Brazil,  whets 
he  stayed  six  mouths ;  tbeuoe  to  Chicago,  is 
1891 ;  and  thence  to  Hempbis,  in  1893.  He 
was  married  io  1892,  in  Chicago,  hts  wife 
having  been  before  and  since  her  marriage  s 
dress-maker  and  milliner  for  a  number  of 
years.  When  about  to  leave  Chicago  for 
Memphis,  on  the  ISA  of  December,  1808,  the 
plaintiff  delivered  for  shipment  to  the  agent 
of  the  Illinois  Central  Railroad  Company  a 
lot  of  freight  to  be  shipped  to  Memphis,  con- 
sisting of  four  boxes,  two  trunks,  three 
barrels,  one  aewlDR  machine,  one  table,  ons 
bundle  table  leaves,  two  bundles  of  toj 
chairs,  two  bundles  of  bedding,  one  basket 
and  contents,  and  a  numt>er  of  other  small 
articles.  Plaintiff  carried  these  goods  to  the 
depot,  accompanying  the  express  driver,  and 
bis  statement  is  that,  the  day  being  bitterly 
cold,  all  were  eager  to  be  relieved  as  soon  aa 
practicable.  Tbe  agent  of  the  railroad  com- 
pany, seeing  the  lot  of  articlesto  be  shipped, 
cried  outtoulsassistant,  "  Household  goods.* 
and  plaintiff,  standing  by,  heard  this,  but 
said  nothing,  but  ejcplaios  in  his  testimony 
that  he  had  never  previously  shipped  any 
goods  by  freight,  and  did  not  know  there 
were  different  rates  of  charges  depending  un 
different  claasiflcatlous  of  freight.  He  in- 
quired tlie  amount  ot  tbe  freight  bill,  but 
was  told  he  could  pay  It  at  Hemphie,  and  be 
made  no  reply,  and  said  no  more.  The  goods 
were  placed  in  a  freight  car,  and  it  was 
sealed,  and  so  remainea  until  It  reached  its 
destination,  when,  upon  opening  the  car.  and 
delivering  tbe  remainder  of  tiie'goods.  it  was 
ascertained  that  tbe  basket  and  contents  were 
missing,  and  they  have  never  been  found  or 
deliveied,  though  search  has  been  made  for 
them  by  the  railroad  company.  The  goods 
were  billed  at  1,700  pounds,  and  the  fn-ight 
rate  charged  was  43  cents  per  100,  being  what 
la  known  as  a  "fourth-clnss"  freight  rate. 
Upon  tbe  bill  were  written  the  wonis, 
"Owners'riskrel.  tOTaluelS.OO."  Plaintiff 
testifies  that  he  did  not  know  the  meaning  of 


Nora.— The  above  oaae  falls  clearly  within  tbe 
fully  eetabllsbed  rule  whlob  denies  recovery 
asalnat  a  carrier  for  the  Ion  of  goods  which  the 
atalpper  has  by  fraud  Induced  the  carrier  to  take 
without  Imowlng  their  nature  and  value.  But  this 
ease  nppbes  tbe  rule  to  a  sblptnent  In  which  the 
fraud  la  possibly  to  be  regarded  as  constructive 
only  and  In  whloh  the  goods  seem  to  be  all  proper 
S8  L.  R.  A. 

gcc  also  33  L.  R.  A.  GOO. 


for  shipment  aa  fright  but  at  higher  rstee.  Tbs 
case  therefore  makes  a  striking  Ulustratlon  ot  the 

rule. 

As  to  the  effect  of  mlsi'epieeontleg  values  of 
goods  shipoed.  see  also  cases  as  to  llmltatloa  oC 
amount  of  liability  In  noU  to  Bnllou  v.  BarleUL  L> 
UL.B.A.4ai 
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then  words ;  that  tfany  wen  oot  explained  to 
him ;  and  be  could  not  ascertalo,  chough  he 
inquired  of  several  persona ;  but  the  best  iro- 
preasion  be  could  get  was  Uiat,  If  the  goods 
ware  lost,  he  would  receive  fSOO.  The  words 
an  shown  to  mean  that  the  goods  are  shipped 
«t  the  risk  of  the  owner,  and  the  railroad 
oompany  released  of  all  liability  beyond  %5 
per  100  pounds.  The  freight  rate  charged  48 
cents  per  100  pounds— was  the  usual  rate 
charged  for  household  goods,  and  the  railroad 
employes  state  that  they  were  received  and 
dipped  as  snch  household  goods.  This  bas- 
ket isdescrlbed  as  being  about  S  feet  long  and 
■H  feet  wide,  there  being  two  of  them  lashed 
tf^cether  w\ik  a  rope  or  clothes  line,  ilo  (me 
-except  the  wife  of  the  plalntifF  testifies  as  to 
the  contents  of  the  basket,  but  she  states  that  it 
-contained  the  following  articles :  A.  blue  suit 
-of  men's  clothes,  $^ ;  set  table  cloths  and  nap- 
kins, $9;  linen  table  cloth,  $1.75;  one  linen 
tfthle  cloth,  $1.85 ;  one- half  dozen  solid  silver 
Cable  spoons.  maAed  "A.  S.."  $1Q :  2  dozen 
linen  towels,  $13;  7  yards  black  basket 
«1oth,  $4.30;  10  vsrds  flgured  cotton  cloth, 
$1.25;  8  yards  red.  plush,  $4.60;  8  yards  gray 
ottoman  silk,  $3.76 ;  3  yards  red  satin,  $1.- 
fiO;  3^  yards  blue  velvet,  $5.35:  10  yards 
black  silk  grenadine,  $10 ;  7  yards  Henrietta 
■cloth,  $8.75;  5  yards  brown  flannel,  $8.35; 
box  tidies,  ribbons,  and  notions,  $4  ;  2  vases, 
48;  black  skirt,  with  ruffle,  $8.50;  bed 
apread,  $1.35;  3  pictures  and  frames,  $4;  8 
atlk  scarfs,  $3.50;  chenille  table  spread, 
$7.00;  3  pair  lace  curtains.  $7;  7  roll  styles 

ficturea,  $5.35  ;  1  pair  pillow  shams.  $3.60; 
rubber  wrapper,  $8.50;  total  $156.50.  It 
•ppears  from  the  statement  of  Mrs.  Shackt 
that  these  articles  were  In  the  main  goods  to 
be  aold  by  her  In  her  business.  The  pictures 
were  of  members  of  the  family,  and  the 
spoons  a  gift  from  her  mother. 

It  is  insisted  bv  plaintiff  that  there  was  no 
intentional  fraua  upon  his  part  in  dipping 
•Omm  foods,  and  that  he  did  not  know  the 
rates  of  charges  depended  on  the  classification 
«<  the  freight  or  character  of  the  goods 
«bipped,  and  that  the  circuit  judge,  was  In 
error  in  denying  him  a  Judgment  for  the  value 
irf  the  goods.  Plaintiff's  counsel  assents  to 
■tbe  proposition  of  law  that  when  the  value 
<tf  the  goods  Is  deliberately  and  intentionally 
concealed  by  tbe  shipper  for  the  purpose  of 
-dieating  the  carrier  out  of  his  reasonable 
hire,  the  carrier  would  not  be  liable  in  case 
of  loss,  and  the  shipper  could  have  no  relief. 
Bat  it  is  insisted  that  In  this  case  the  shipper 
was  inexperienced,  and  never  shipped  anr- 
Ching  In  his  life,  and  did  not  know  the  rules 
4>f  railroad  companies  in  fixing  rates  and 
■classing  freights,  and  hence  was  not  guilty 
<tt  Intentionally  defrauding  or  attempting  to 
defraud  tbe  railroad  company.  We  are 
unable,  from  the  facts  disclosed  in  this 
record,  to  regard  the  conduct  of  plaintiff  in 
Cbe  light  In  which  counsel  plsces  It.  Plain- 
tiff was  a  man  of  Intelligenoe,  about  thirty- 
tfve yean  of  aga,  who  h^  bareled  much;  a 
nadblnist  by  trade.   His  wife  had  also  en- 

Sied  in  business,  and  It  is  hardly  credible 
t  these  two  persons  should  have  been  so 
ignorant  In  regard  to  shipments  of  goods  as 
tiiey  profess  to  hare  been.   Indwd,  the 
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circumstances  nf  the  shipment  tend  mors 
strongly  to  establish  a  case  of  premeditated 
imposition  on  tbe  railroad  company  than  one 
of  simple  ignorance  and  Innocence.  The 
shipment  of  silks,  satins,  laces,  curtains, 
silver  spoons,  and  other  articles  of  value  la 
a  basket  with  a  rope  around  it,  and  without 
making  known  its  contents,  is  not  satis* 
factorlTy  explained  upon  the  ground  of 
Ignorance.  They  had  two  trunks  in  the  same 
wipment,  both  with  locks,  and,  while  the 
proof  does  not  disclose  in  detail  what  they 
contain,  we  cannot  presume  their  contents 
were  so  valuable  as  the  contents  of  this 
basket,  without  heightening  the  fraand  in 
the  transaction ;  and  no  good  reason  is  jglven 
why  these  valuables  were  not  placed  tii  the 
trunks,  except  as  to  the  pictures,  that  were 
too  large  for  that  disposition  to  be  made  of 
them.  We  can  but  regard  this  action  of  the 
plaintiff  in  standing  by  and  assenting  to  the 
statement  that  they  were  bous^old  goods,  as 
well  as  the  manner  In  which  they  were 
shipped  and  packed,  as  a  constructive,  if  not 
actual,  frbun  upon  the  railroad  company  to 
obtain  cheaper  rates  of  freight  than  could 
otherwise  be  had.  Some  of  the  articles,  es- 
pecially the  silver  spoons,  would  not  have 
been  shipped  as  frelgbt  by  the  defendant 
company  on  any  terms,  and  none  of  the  ship- 
ment  was,  strictly  speaking,  "household 
goods,"  except  a  few  articles;  the  silks  and 
other  goods  being  in  piece,  never  having  been 
used,  and  upon  these  the  rate  would  have 
beep,  if  shipped  at  all,  as  high  as  $t.7U  per 
100,  instead  of  48  cents,  as  charged.  It  is 
true,  this  rate  was  not  fixed  when  tbe  goods 
were  delivered  at  Cblcago,  but  It  was  so 
fixed  afterwards,  and  assented  to  by  the 

Slaintiff  when  he  reoelTed  the  goods  at 
[emphls. 

The  case  of  Sumphrevt  T.  iVrry,  148  U. 
S,  627,  37  L.  ed.  687,  Is  a  well-considered 
one,  Mid  lays  down  in  emphatic  language 
tbe  noQ-IiabliitT  of  the  cairier  of  bagnge 
under  similar  facts.  In  thatcase  a  traveling 
salesman  for  a  jewelry  firm  boueht  a  pas- 
senger ticket  for  psssage  on  a  railroad,  and 
presented  s  trunk  to  be  checked  to  the  place 
of  destination,  without  informing  the  agent 
of  the  company  that  the  trunk  contained 

Iewetry,  which  it  did,  and  without  being 
nquired  of  by  the  agent  as  to  what  it  did 
contain.  He  paid  a  charge  for  overweight  as 
personal  baggage,  and  the  trunk  was  checked. 
It  was  of  a  dark  brown  color,  and  of  a  kind 
known  as  "jewelry  trunks."  It  had  been  a 
practice  of  the  jewelry  company  to  send  out 
trunks  filled  with  goods,  the  trunks  being  of 
similar  character  to  the  one  in  question ;  and, 
as  a  rule,  they  woe  checked  as  personal 
baggage.  But  there  was  no  evidence  to  show 
that  iKe  railroad  company  or  their  agents 
knew  what  the  trunks  contained.  Now,  that 
was  a  much  stronger  case  tlian  the  one  at  bar, 
because  in  that  case  tbe  articles  were  checked 
as  personal  baggaffe.  and  yet  the  supreme 
court  held:  (iT  There  was  no  evidence 
shoving  or  tending  to  show  that  tbe  agent  of 
the  rellrMd  company  had  any  actual  knowl- 
edge of  the  Contents  of  the  trunk  ;  (2)  that 
there  was  no  eridenoe  from  which  It  could 
fairly  ho  said  that  the  agent  had  reasm  to 
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baliere  that  the  traok  ooDtained  Jewelry ; 
(t)  the  agent  was  not  required  to  Inquire  as 
to  the  ooutenta  of  the  trunk  so  presented  as 
personal  baggage ;  and  (4)  the  companj  was 
not  liable  for  the  loss  of  the  contents  of  the 
trunk.  This  is  an  Importaat  case,  and  re- 
Tiews  many  cases  on  Uie  subject,  and,  coming 
from  the  hrehestcourt,  Is  strongly  persuasive. 
In  9  Am.  a  £ng.  Eapyclop.  Law,  pp.  79S, 
708,  are  given  many  Instaoces  of  concealment 
of  the  nature  and  value  of  the  articles  shipped 
which  have  been  held  to  release  the  carrier 
from  liability.  In  Mittouri  Pac.  B.  Go.  v. 
Tffrk  (Tex.)  18  Am.  &  Eng.  R.  R.  Cas.  638, 
it  was  held  that  when  goods  were  dipped 
as  freight  the  shipper  must  use  no  artifice  or 
fraud  to  deceive  the  carrier  whereby  his  risk 
la  increased,  or  his  care  and  diligence  les- 
sened. If,  there  be  such  fraud  or  conceal- 
ment, the  carrier  Is  relieved  from  liability. 
If  money  be  placed  in  a  trunk  without  com- 
municating the  fact  to  the  carrier,  and 
shipped  as  freight,  the  shipper  is  guilty  of 
fraud.  In  HutiSiinson  on  Carriers  (sees.  218, 
S14)  U  Is  said :  "  Fraud  may  be  as  effectually 
practiced  on  the  carrier  by  silence  as  by  a 
positive  and  express  misrepresentation.  A 
neglect  or  failure  to  disclose  Uie  real  value 
of  a  package,  and  the  nature  of  its  contents. 
If  there  be  anything  in  its  form,  dimensions, 
w  other  outward  appearance  which  Is  cal- 
culated to  throw  the  carrier  off  his  guard, 
wliether  so  designated  or  not.  will  be  conduct 
amounting  to  a  fraud  upon  htm.  The  inten- 
tion to  impose  upon  him  Is  not  material. .  It 
Is  enough  If  such  is  the  practical  effect  of  the 
conduct  of  the  shipper,  as.  if  a  box  or  pack- 
age, whethw  designedly  or  tot,  li  so  dis- 
guised as  to  cause  It  to  resemble  such  a  box 
or  package  as  usually  contains  articles  of 
little  or  no  value,  whereby  the  carrier  is 
misled ;  for  by  sui^  deception  the  carrier  is 
thrown  off  his  guard,  and  neglects  to  give 
to  the  package  the  care  and  attention  which 
he  would  have  given  it  had  he  known  its 
actual  value.— "And  if,  under  such  circum- 
•taocea,  money  or  other  valuables  concealed 
In  a  iMckage  be  lost  by  his  negligence  or 
carelessness,  it  would  be  unjust  to  charge  him 
with  their  full  value,  because  such  conceal- 
ment would  be  a  fraud  upon  him  as  respects 
his  oompeosatlon  for  the  carrisKe,  and  a  de- 
ception as  to  Qi6  degree  of  care  which  the 
package  required,  and  with  which  he  would 
nave  guarded  It  had  he  been  told  the  truth  : 
as  where  money  or  jewels  or  other  articles  ct 
great  value  are  put  Into  a  valise  or  box, 
which  is  generally  used  to  contain  things  of 
comparatively  small  value,  and  delivery 
mude  to  the  carrier  without  Informing  him 
of  the  cratents,  there  belne  nothing  in  Uie 
appearance  of  the  valise  or  Sox  to  iodicate  or 
to  apprise  the  carrier  that  it  was  of  more 
than  ordinary  value,  it  would  be  an  im- 
position upon  him,  and  the  law  would  not 
lend  its  aid  In  such  a  case  to  make  him  ac- 
countable for  the  money  or  other  valuable 
oontenta  If  they  should  be  lost. " 

In  the  case  of  KuUr  v.  Michigan  Oeni.  R, 
Co.,  1  Biss.  89,  Fed.  Cas.  No.  7,955.  Jud^ 
Drummond  charged  the  jury  that  if  a  railroad 
company  knew  that  Immigrants  like  the 
plaintiff  were  In  the  habit  ol  putting  valua- 
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ble  article*  and  money  among  their  honaa- 
hold  goods,  and  from  such  knowledge  might 
have  Inferred  that  plaintiff's  box  might  con- 
tain money,  then  it  became  the  duty  of  the- 
company  to  make  Inquiry,  in  (Hder  to  relieve 
itself  from  liability.  Tha  Supreme  Courtof 
the  United  States,  commenting  on  this  caa^ 
said :  "  VfTe  do  not  think  such  view  ii  sound.*' 
Eumphreyt  r.  Parry,  14817.  B.  648,  87  L.  ed. 
595. 

We  te»M  error  in  the  record,  and  affirm  m» 
jud^umtni     tA«  eovH  hdow,  with  ooata. 


STATE  U  Tennetsea 
]Uiy  F.  AL8T0K  *t  A 


(NTenn.ffi.) 

I.  The  rl|^t  of  ■ace— Ion  to  the  prop- 
ertr  of »  dMoaMd  perMm  whether  by  law 
or  fnberiranoe  Is  a  creature  of  statute  law  anA 
DOt  a  natural  rlffht  beyond  loslslatlve  control. 

8.  A  imx  on  the  privilege  of  recelvinir 
property  hy  haberltaooe  or  wlU  or  otherwls» 
at  the  death  of  the  former  owoer  li  nota  tax  o» 
the  property  or  on  the  risht  of  aUeoation. 

8.  A  diacrtmlnatlon  between  direct  do- 
■cicnrtanta  nad  eoUMeral  kindred  aoA 

.  straDiierB  does  not  make  a  ooUateial  Intaeittaiioe 
tax  unoonstttntlonaL 

4.  Exempting*  everjr  estate  onder  tw» 
hundred  and  fifty  dollars  1»  value  but  not 
exempUns  that  sum  lo  larger  estates  from  a  boo* 
oesrion  tax  does  not  make  the  tax  uDOonsUtu- 
UooaL 

(April  n,  IMJ 

CROSS-APPEALS  from  a  decree  of  the 
cult  Court  for  Lauderdale  County  in  a  pro* 
ceeding  to  collect  a  succession  lax;  the  state 
appealing  from  so  much  of  the  decree  as  failed 
to  find  certain  property  subject  to  the  lax,  and 
defendants  appealing  from  so  much  of  tbe  de- 
cree as  held  tbe  statute  which  imposed  tbe  las 
to  be  constitutional.   Modified  and  affirmed. 
The  facts  are  stated  la  the  opinion. 
Mr.  John  P.  OftoM  for  the  State. 
Meaart.  W.  O.  Lynn  and  W.  B.  Lyw 
for  defendants. 

Wilkeaw  J.,  delivered  the  opinion  of  the 

court: 

This  cause  involves  the  constitutional ity» 
and  to  some  extent  the  ccmatrnctlon.  of  diap- 
ter  174  and  section  7  of  chapter  89  of  the- 
Acts  of  1893 :  Uie  former  being  an  act  to  pro- 
vide for  a  collateral  ialierltanoe  and  succes- 
sion tax,  and  the  latter  a  section  of  tbe  gen- 
eral revenue  law  passed  at  that  session.  The 
court  below  held  the  acts  to  be  constitutional ; 
that  the  Interests  passing  under  the  will  of 
John  J.  Alston  to  his  widow  and  to  hi*' 
brother,  Volney  B.  Alston,  were  not  subject 


N0TB.--8ee  reoeot  deoWous  <A  Maine  and  ] 
cbusettsnpholdiiiff  theoonstltuthMialityotlDberito 
anoe  or  succesBton  taxes,  lo  State  v.  Ramhn  (He> 
ML.iUA.en^and]Unotv.WlnthEW  (Ma«Jfl>X^ 
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to  tuch  tax,  but  that  other  deTltes  and  lega- 
ciet  were  subject  thereto,  ai  will  be  more 
fallT  explained  hereafter.  Both  the  state 
and  the  iwrtiea  held  liable  appealed,  but  the 
■tate  haa  anIgDed  no  errora. 

The  facta,  as  ngned  upon,  are  substantlall  j 
as  follows :  Dr.  John  J.  Alston  died  Id  Laa- 
derdale  oouDty  in  June,  1894.  He  left  a  will 
which  was  duly  prolmted,  and  his  widow, 
Mary  Fr&noes  Alston,  is  his  executrix.  He 
owned  the  personal  property  and  real  estAe 
laferred  to  in  his  will.  This  will  cItos  to 
his  widow  certain  notes  on  Jones  and  otiien ; 
■ome  mill  machinery ;  a  life  interest  in  tracts 
of  S3S  acres,  IdO  acres,  60  acres,  and  5  acres 
of  land ;  all  cash  on  hand  or  deposit ;  the 
lenta  of  a  storehouse  in  Heaping,  Tenn.,  dur- 
ing life;  the  diTidenda  and  profits  on  his 
$8,000  of  stock  in  a  Ripley  bank  tor  life ; 
and  possibly  some  ottier  property.  To  his 
niece  Mrs.  Lee  A.  Crutcher  and  her  husband, 
W.  C.  Cmtcher,  be  gave  two  tracts  of  land  dur- 
ing life,  one  containing  340  acres  and  the  other 
12|  acres,  with  remainder  to  their  children. 
He  also  gave  to  his  niece  and  her  husband 
oertain  Iits  stock.  To  Mrs.  HcCowan  and 
Mrs.  Origgs,  two  nieces,  he  gave  a  remainder 
Intereat  in  the  tracts  of  120  acres  and  SO 
acres,  in  which  a  life  estate  was  given  to 
the  widow,  providing  that  the  widow  might 
give  them  possession  before  her  death,  if  idie 
chose  to  do  sa  The  285-scre  tract  and  the 
S-acre  tract  of  land  given  to  the  widow  for 
life  are  directed  to  be  sold  at  her  death,  and 
prooeeds  to  be  divided,  one  half  to  the 
testator's  Inother,  Volney  8.  Alston,  and  the 
other  half  to  two  nephews,  William  and 
James  Dyer. 

The  decree  of  the  conrt  below  is  substan- 
tially that  the  property  given  to  the  widow, 
Maij  F.,  and  the  brother,  Volney  8.,  is  not 
mbjeet  to  tha  successicm  ot  inheritance  tax 
provided  by  such  acts,  bat  that  such  of  it  as 
was  given  to  William  and  James  Dyer  was 
subject  to  SDcb  tax ;  but  nothing  was  decreed 
as  to  the  property  given  to  Lee  A.  Crutcher 
and  her  husband. 

It  is  stated  by  counsel  representing  the  de- 
fendanta  that  there  Is  a  clerical  mlBtake  In 
the  decree,  in  that  the  liabilities  of  the  prop- 
erty given  to  William  and  James  Dyer  are 
■djadioated,  when  it  was  Intended  to  adju- 
dicate the  rights  of  Mrs.  Lee  A.  Cnitcner 
and  her  husband,  and  It  is  agreed  that  it  may 
be  treated  ai  corrected.  William  and  James 
Dyer  are  not  parties  to  the  agreed  case  In  the 
court  below,  nor  In  this  court ;  but  Mr.  and 
Vn,  CmtdKor  are  parties  im  both  conrts,  and 
their  oonnael  in  this  court  appears  for  them, 
and  waives  the  error,  and  submits  the  ques 
tlon  as  to  their  liability.  Considering  the 
nond  as  thua  corrected,  we  proceed  to  ex- 
amine ttie  questions  presented. 

It  Is  manifest  that,  by  the  express  tenna  of 
the  acts  referred  to,  none  of  too  property  of 
the  testator  passing  under  his  will  to  his 
widow  Is  subject  to  the  tax  therein  provided  : 
and  we  proceed  to  examine  as  to  the  liability 
of  the  property,  personal  and  real,  given  by 
the  will  to  Lee  A.  Cmtoher  and  her  husband, 
W.  C.  Crutcher. 

The  flrst  section  of  chapter  174,  Acts  189S. 
provides  for  a  tax  npoD  all  estatas,  real, 


personal,  and  mixed,  altunte  tn  the  state, 
whether  the  person  d>'iuK  seised  live  In  the 
state  or  not,  passing  either  by  will  or  inher- 
itance, or  by  any  deed,  grant,  bargain,  gift, 
or  sale  made  in  contemplation  oi  death,  or 
to  take  effect,  in  possession  or  enjoyment, 
after  the  death  of  the  grantor,  to  any  person 
or  body,  corporate  or  politic,  in  trust  or  oth- 
erwise, when  the  property  thus  passing  goes 
to  any  other  than  the  father,  muther,  hus- 
band, wife,  children,  and  lineal  descendants : 
provided,  that  no  estate  valued  at  less  than 
|3S0  shall  be  subject  to  said  duty  or  tax, 
and  that  the  term  "children"  shall  not  be 
construed  to  apply  to  adopted  children. 
This  act  was  Intended  to  put  into  operation 
a  general  system  of  succession  or  inberitanoe 
taxation,  and  to  repeal  all  laws  in  conflict 
with  it.  It  was  approved  April  10,  1898, 
and  fixes  the  rate  of  taxation  at  tS  on  the 
|I00  of  value  of  the  property  passing.  Oa 
tlie  same  day,  but  whether  prior  or  subse- 
quent in  point  of  time  does  not  appear,  the 
general  revenue  act  was  passed  for  that  ses- 
sion, being  chapter  89,  and  In  the  seventh 
section  of  the  latter  Act  a  similar  tax  is  pro- 
vided and  assessed.  This  section  differs 
from  chapter  174  In  that  it  exempts  property 
passing  to  the  same  parties  mentioned  In 
chapter  174.  and  in  addition  the  following 
persons :  Brothers,  sisters,  the  wife  or  widow 
of  a  son,  and  husband  of  a  daughter,  and  any 
legally  adopted  child ;  but  no  mention  is 
made  of  exemption  of  estates  of  leas  tbui 
$230  in  value.  No  error  is  assigned  nor 
point  made  as  to  this  variance;  and  as  the. 
question  of  the  effect  of  the  variance  is  in  no 
way  presented,  and  as  to  the  parties  before 
us  cannot  arise  directly,  we  express  no  opin- 
ion as  to  this  variance  and  its  effect,  If  any. 

It  is  contended  that  the  acts  are  unconsti- 
tutional because  they  attempt  to  restrain  and 
restrict  the  devolution  of  property  by  will 
or  inheritance  by  placing  a  tax  upon  sudi 
devolution:  and,  again,  because  the  act  is 
partial.  In  that  the  tax  is  imposed  If  the 

riroperty  is  given  to  certain  persons,  but  not 
f  given  to  others;  and,  again,  that  the  tax 
is  not  equal  and  uniform,  because  small  es- 
tates, of  leas  than  $250  In  va]u&  are  exempt 
from  its  operation,  while  those  of  that  amount 
or  over  are  subject  to  Its  provisions. 

In  considering  these  grave  questions,  a 
short  history  of  succession  and  inheritance 
taxes  may  not  be  Inappropriate.  Such  taxes 
were  recognized  by  the  Roman  law.  1  Gib- 
bona,  Decline  and  Fall  of  the  Roman  Empire, 
pp.  168.  164.  They  wece  adopted  in  Eng- 
land in  1780,  and  ure  been  much  extended 
since  that  date.  Dowell,  Hist.  Taxn.  p.  148 ; 
Act  20  Oeo.  IIL  chap.  28;  46  Geo.  IIL 
chap.  28;  16  &  17  Vict.  chap.  61;  Oreen  v. 
Orojt,  a  H.  Bl.  80 ;  EiU  v.  Atknaon,  2  Merlv. 
4S.  Such  taxes  are  now  In  force  generally 
In  the  countries  of  Europe-  Review  of  Re- 
views, Feb.  1898.  In  the  United  States  they 
were  enacted  in  Pennsylvania  in  1626 ;  Mary- 
land. 1H44;  Delaware,  1869;  West  Virginia, 
1887  ;  and  still  more  recently  in  Connecticut, 
Zfew  Jersey,  Ohio,  Maine,  Massachusetts,  in 
1801 ;  Tennessee,  in  1891,  chapter  25,  now 
repealed  by  chapter  174,  Acts  1898.  They 
were  adopted  In  North  Caroliaa,io  1846,  hut 
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repealed  in  1888 ;  were  enacted  Id  Ylrgtnfa 
in  1844,  repealed  in  1859,  re-enacted  In  1808, 
and  repealed  in  1884.  In  New  Hampshire, 
Wisconsin,  Miuneaota,  and  Vermont,  such 
laws  have  been  passed,  but  held  unconatltu- 
tlonal  on  various  grounds. 

Upon  general  pnnciplea,  the  right  to  tax 
the  succession  or  inlieritance  of  property  is 
founded  on  a  reasonable  basis,  since  tnc  right 
of  any  person  to  succeed  to  property  of  a  de- 
ceased person,  whether  by  will  or  Inherit- 
aace,  ' .  a  creature  of  statute  law,  and  the 
nanner  in  which  It  sliall  paas  by  no  means 
ft  natural  right,  a  Bl.  Cora.  p.  10;  8  Kent, 
Com.  12tb  ed.  835;  Dos  Passos,  Collateral 
Inheritaoce  Tax,  30;  Brettun  v.  Fox,  100 
Mass.  284  ;  Mager  t.  Grima,  49  U.  B.  8  How. 
400,  12  L.  ed.  1168 ;  Waliaet  v.  Myers,  88  Fed. 
Bep.  184.  4  L.  R.  A.  171 ;  Bften  v.  Lynch- 
bvTff,  76  Va.  937 ;  State  v.  Dalrymple,  70  Md. 
SM.  8  L.  R.  A.  873;  Patten  v.  mke  Ominty 
Comr$.  66  N.  C.  861 ;  Strode  v.  Com.  53  Pa. 
181 ;  Be  Saift'e  Ettate,  187  N.  T.  77,  18  L. 
R.  A.  708 ;  Ourry  v.  fencer,  61  N.  H.  634, 
00  Am.  Rep.  887. 

This  idea  is  recognized  almost  unireraallT 
by  statutes  which  Drovide  the  manner  lb 
which  property  shall  descend  in  the  absence 
of  any  will  of  the  deceased,  and  in  statutes 
which  regulate  the  passage  of  property  by 
will.  As  the  right  to  succeed  depends  upon 
the  law  of  the  state,  it  follows  that  the  state 
may  regulate  that  right  as  public  necessity 
or  policy  may  dictate,  and  may  subject  it  to 
such  burdens  and  reasonable  conditions  as 
may  best  subserre  the  purposes  of  Uie  state. 
It  must  be  borne  in  mind  that  the  tax  is  not 
upon  the  property,  but  the  right  or  privilege 
of  acquiring  it  by  succession.  It  is  a  condi- 
tion upon  which  the  person  may  take  the  es- 
tate of  a  deceased  relative  by  inheritance,  or 
testator  by  bis  will.  It  is  a  retention  by  the 
state  of  a  part  of  a  deceased  person's  prop- 
erty, which  the  state  may  taxe  to  meet  Its 
necessities,  and  which,  in  oenatn  cases,  it 
may  take  in  loto,  as  in  eases  of  escheated 
property.  It  is  not  a  tax  upon  the  right  of 
alienation,  but  on  the  privilege  of  receiriag 
by  inheritance  or  will,  or  otherwise,  at  the 
death  of  a  former  owner.  Strode  y.  Ctm.  S3 
Pa.  181 ;  Elyre  r.  Jae(A,  14  Oratt.  481,  78  Am. 
Dec.  867 ;  Petera  v.  Lynchburg,  76  Va,  039 ; 
Be  Hotoe't  Ettate,  3  L.  R.  A.  835.  and  note, 
112  N.  Y.  100 ;  SeJtootfield  v.  Lynchburg.  78 
Va.  866;  (Uymer  v.  Qm.  52  Pa.  189;  Cfar- 
penter  t.  P)mn»ylvania,  68  U.  S.  17  How.  468, 
15  L.  ed.  129;  IVedenckMm  Louisiana,  64 
U.  8.  23  How.  447,  16  L.  ed.  578;  T^ton  v. 
State,  38  Md.  577;  State  v.  DairympU.  70 
Hd.  298,  8  L.  R.  A.  873  ;  He  B&utard.  5  Dem. 
487 ;  State  t.  Mann,  76  Wis.  469 ;  Minot  v. 
Winthrop,  162  Mass.  118,  36  L.  R.  A.  259 ; 
StaU  T.  Hamlin,  86  Me.  495,  26  L.  R.  A. 
683;  Scholey  v.  Beui,  90  U.  8.  28  Wall.  881. 
38  L.  ed.  99 ;  iitf  Knaedler't  WiU,  140  N.  Y. 
877:  Be  Merriam'a  Bulate,  141  N.  Y.  470. 

In  Curry  r.  Speneer,  (il  N.  H.  634.  80  Am. 
Rep.  887,  the  constitutionality  of  such  a  tax 
was  denied  on  the  ground  that  the  act  impos- 
ing it  was  discriminating,  unequal,  and  not 
proportioual.  But  they  have  been  sustained 
In  very  many  cases,  only  a  few  of  which  we 
cite :  Mager  r.  Grima,  40  U.  S.  8  How.  1 
38L.R  A. 


12  L.  ed.  1168;  Seholey  r.  Bew,  90  U.  8.  38 
Wall.  881,  28  L.  ed.  00:  Be  How'e  Betate. 
112  N.  Y.  100,  3  L.  R.  A.  835.  and  note; 
WaUace  v.  Myers,  88  Fed.  Rep.  184,  i  L-  R- 
A.  171 ;  Byre  v.  Jacob,  14  Oratt.  423.  78  Am. 
Dec.  867 ;  Tyaon  t.  State.  28  Md.  677 ;  StaU 
V.  Dalrymple,  70  Md.  394.  8  L.  R.  A.  879; 
Be  MePheraon,  104  N.  T.  306,  68  Am.  Rep. 
602;  Strode  T.  Com,  Iffi  Pa.  181;  Miwa  ▼. 
Winthrop.  163  Mass.  118,  26  L.  R.  A.  359. 
Iifthe  latter  case  the  right  to  transmit  prop- 
erty is  called  a  privilege,  and  also  a  com- 
modity, in  the  sense  of  Uie  constituiion  of 
Massachusetts,  and  which  the  state  has  a  right 
to  sell  at  a  reasonable  price.  Bee  also,  B» 
Bomaine's  Bttaie.  137  N.  Y.  80,  13  L.  R.  A. 
401 ;  Be  Houx's  Estate.  113  N.  Y.  100,  2  L. 
R.  A.  825,  and  note;  Oatlin  v.  Trinty  College 
Tnuteee.  118  N.  Y.  188,  8  L.  R.  A.  30e. 
Upon  reason  and  aathorltr,  we  are  of  opin> 
ion  that  the  tax  is  oonstltntional,  and  maj 
be  sustained  as  a  tax  upon  the  priTilece  or 
oondieioD  of  leoeiTing  property  bj  will  or 
inheritaace. 

It  is  next  Insisted  that  the  tax  is  not  made 
uniform,  hut  bears  unequally,  inasmuch  as 
a  distinction  and  difference  is  made  between 
direct  descendants  and  collateral  kindred  and 
strangers.  If  this  Is  so,  it  has  abundant  rea- 
son upon  which  to  sustain  such  discrimina- 
tion, for  the  moral  claim  of  collaterals  and 
strangers  is  less  than  of  kindred  in  the  direct 
line,  and  the  privilege  is  therefore  greater. 
It  is  well  settled  that  classifications  may  be 
made  of  privileges  for  purposes  of  taxation, 
and  it  has  generally  been  done  in  our  levraue 
laws;  the  only  restriction  being  that  the 
classifications  should  be  natural,  and  not  ar- 
bitrary. State  V.  Seldier.  8  Heisk.  389;  FtiU 
gum  V.  NashviUe,  8  Lea,  685  ;  Bobbin*  t.  ShOby 
County  Taaing  Diet.  18  Lea,  808;  DemoviOe 
V.  Davidson  Oou^,  87  Teno.  318  ;£e  Bfwe'e 
Eetate,  119  N.  Y.  100.  8  L.  R.  A.  685, 
and  note;  State  r.  BamUn,  86  He.  495,  36 
L.  R.  A.  683.  We  conclude  that  the  tax  la 
not  unconstitutional  because  it  discriminates 
between  direct  descendants  and  collateral 
kindred  and  strangers. 

Again,  it  is  said  the  tax  is  unooastlta- 
tlonal  because  of  the  $350  exemption,  and  It 
is  properly  said  the  exemption  Is  not  of  8350 
out  of  all  estates  but  that  estates  under  $860 
in  Talue  are  exempted  from  any  tax.  Id 
other  words,  an  estate  worth  $949  escapes 
taxation,  but  one  of  $250  or  over  is  subject 
to  tax.  It  is  peculiarly  within  the  province 
of  the  legislature  to  declare  what  privileges 
shall  be. taxed  and  what  exemptions  may  be 
allowed.'  in  order  to  make  taxes  hear  moat 
lightly  upon  those  least  able  to  bear  them; 
and  the  exemption  of  small  estates  is  neither 
arbitrary,  nor  Is  it  devoid  of  good  reason, 
inasmuch  as  the  expenses  of  administration 
are  proportionately  much  greater  in  small 
than  in  larger  estates.  In  the  various  states 
where  such  taxes  are  imposed  there  is  a  sim- 
ilar exemption  depending  on  the  size  or  vmliia 
of  the  estate.  In  New  York  the  limit  Is  $500; 
in  Pennsylvania,  $250;  In  Maryland,  New 
Jerdey,  Delaware,  Maine.  Michigan,  andCal* 
ifornla,  $590 ;  In  Connecticut  and  West  Yir* 
ginla.  $1,000 ;  In  Ohio  and  Massachusetts, 
110.000.   Doubt  M  to  the  oonstitufcionalitf 
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of  this  ux  on  the  ground  of  the  exemption 
bu  been  expressed  In  StaU  r.  JVann,  76  Wis. 
469;  StaU  t.  Qorman.  40  Mloa.  282,  3  L. 
R.  A.  10i  \L6Dwv.  Htutingt,  89Hlnn.  110. 
But  In  nuuiy  other  esses  the  exemption  has 
not  been  held  to  affect  the  validity  or  consti- 
tutionality of  the  acL  Bee  the  cases  already 
cited,  and  specially  the  case  of  Minot  t. 
WinOrop,  162  Mass.  118,  26  L.  R.  A.  269. 
We  are  of  opinion  that  the  act  is  not  Invalid 
or  unooostltatimiftl  at  aocoont  of  the  exemp- 
tion. 

The  remit  ii  that  tmder  the  provlsioDs  of 
the  Acta  of  1808  the  property  given  by  the 
will  of  John  J.  Alston  to  his  widow,  Hair 
F.  Alston,  is  not  sabject  to  the  tax  imposed 
by  said  acts.  The  lire  stock  given  to  W. 
C.  and  Lee  A.  Crutcher  Is  linble  to  such  tax, 
m  well  as  their  life  estate  or  interest  in  the 


tracts  of  240  and  12^  acres  of  land  ;  the  said 
Lee  A.  being  a  niece  of  the  testator,  and  W, 
C.  Crutcher  a  stranger  In  blood.  The  inter- 
eats  given  by  the  will  to  Uie  children  of  W. 
C.  and  Leo  A.  Crutcher ;  to  Volney  B.  Al- 
ston ;  to  William  and  James  Dyer ;  to  Mrs. 
HcCowan  and  Mrs.  Origgs,— are  all  estfttee 
or  interests  In  remainderr  and,  by  the  express 
terms  of  chapter  174,  cannot  be  taxed  until 
the  termination  of  the  life  estates  in  the  same 
premises,  and  the  question  of  their  liabilitj 
cannot  now  be  properly  adjudicated. 

Ths  deens  of  tAs  mtrt  Mou  it  msUMi  m 
herHn  indieatdd,  and  othwwiae  affii-med.  The 
coats  of  this  cause  on  appeal  wiU  be  paid  one 
half  by  the  state  and  the  other  hal  f  by  W. 
C.  and  Lee  A.  Crutclier.  The  costs  of  the 
court  below  will  remain  ai  herein  adjudi- 
cated. 
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1.  One  who  eroMea  on  m  raflro&d 
fiBnyboat  In  vlolatton  of  the  roles  of 
tlw  eompnnx  ngainat  the  emrrylng 
of  peseonnore  upon  ■uob  boat,  and  after 
fMHKsludlos  his  vtolt  again  enters  tbe  compaoy^ 
yard  and  tiie  boat,  remains  a  trespasKr  In  pro- 
eeedlnir  ttiroufrh  ttie  yard  to  reaob  a  publlo  fer> 
ryboat  after  be  to  ordered  otr  tbe  mllroad  boat, 
Kltbouffb  the  emv\oyi»  of  the  company  direct 
him  as  to  the  way  throncb  tbe  rard  to  the  terry 
landinc,  where.  If  he  were  oarrled  baiok  on  the 
railroad  boat  he  wonld  have  had  to  pass  through 
another  yard,  and  there  was  no  other  way  to  tibe 
ferry  than  through  the  yard. 

S.  A  Uoensee  paeeiinf  throngh  a  raU- 
road  yard  la  yniltj  of  coatribatory 
B^U^ene*  which  wlU  prevent  reoovery  for 
taijury  from  b^ng  run  orer  by  an  engine  which 
passed  him  on  one  tcaok.  switofaed  on  to  the 
track  on  whfoh  he  was  wallcios.  and  rerened  Its 
direotioa  where  be  does  not  look  to  tbe  rear  but 
walks  on  from  twentr  to  thirty  yards  before  be 
Is  overtaken. 

(IMvnary  B, 

IJ1RROR  to  the  Clrcnit  Court  of  the  United 
!i  Statea  for  the  Western  DEatrlct  of  Ten- 
aeasee  to  review  a  judgment  In  favor  of  p1aln> 
tiff  In  an  action  brougbt  to  recover  damages 
fw  personal  Iniariea  alleged  to  have  resulted 
from  defendants  negligence.  Btvemd. 


Statement  by  Lnrton.  Circuit  Judge: 
This  writ  of  error  was  sued  out  by  the 
Kansas  City.  Ft.  Scott  &  Memphis  Railroad 
Company,  against  which  company  the  ap- 
pellee, Jesse  U.  Cook,  recovered  a  judgment 
for  damages  sustained  by  being  run  over  by 
a  locomotive  engine  while  running  backward 
In  Us  private  switching  yards  in  the  village 
of  West  Memphis,  state  of  Arkansas.  The 
suit  was  begun  in  a  state  court  at  Memphis, 
Tenn.,  from  which  the  railway  company,  aa 
a  nonresident  corporation,  removed  the  suit 
to  the  circuit  court  of  the  United  States  for 
the  western  division  of  the  western  district 
of  Tennessee.  West  Memphis  is  a  small 
village,  of  from  two  to  three  hundred  in- 
habitants, and  Is  immediately  on  the  west 
bank  of  Mississippi  river  and  opposite  the 
city  of  Memphis.  The  cars  of  the  appellant 
company  coming  from  tbe  west  and  north- 
west are  transferred  by  a  railway  ferry  from 
West  Memphis  to  the  east  bank  of  the  river. 
On  both  banks  of  tbe  river  were  inclined 
railway  tracks,  by  means  of  which  Its  trains 
were  loaded  on  or  discharged  from  the  steam 
ferry.  These  inclined  tracks  connected  with 
switching  yards  on  both  sides  of  the  river, 
where  trains  arriving  and  departing  were 
made  up.  and  where  continual  switebing  was 
going  on.  The  steam  ferrr  was  owned  and 
operated  exclusively  by  the  railway  com- 
pany, and  did  not  engage  in  any  other  busi- 
ness than  that  of  transfcrrlufr  railway  trains 
from  one  side  of  the  river  to  tbe  other.  The 
offlcera  of  the  boata  were  twohiblted  from 
carrying  passengers  other  than  those  la  tiie 
company's  can,  and  its  servants  and  em- 
ployes.  There  was  a  regular  steam  passenger 


Nora— Tbe  above  case  Is  believed  to  be  without 
any  direct  or  close  precedent  in  reapeot  to  tbe 
sikaraoter  as  a  trespasser  of  a  person  passing  over 
prtrate  grounds  by  a  dangerous  route  which  the 
owner  dlreolB  him  to  take  la  leaving  the  prem- 
tsea.  It  must  be  observed  that  tbe  court  by  no 
neus  InUmates  tbaC  tbe  owner  of  tbe  premises 
had  tbe  right  to  Insist  on  the  tieepesser's  exit  by 
as  unneccflsarily  daogeroM  route,  but  expressly  i 
says  tbe  same  danger  woold  be  risked  in  going  i 
through  a  similar  railroad  yard  tr  the  passenger  1 
ML.& A. 


had  been  permitted  to  recross  the  ferry  and  re- 
turn as  be  came.  Tbe  sabetanoe  of  tbe  doctrine 
of  the  ease  seena  to  be  that  one  who  has  tres- 
passed upon  dangerous  premises  oontinues  to  be  a 
trespasser  while  leaving  them  by  a  route  whicb 
the  owner  cbooees  for  htm  and  compels  him  to 
take,  at  least  when  that  is  aa  safe  as  any  other 
exit.  As  to  the  general  subject  of  Uabillly  to 
trespassers,  see  Gordon  v.  Cummlnga  (UassJ  L, 
R,  A.  SM,  and  fwta 
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ferry  operated  between  Memphis  »nd  West 
HempbiB  for  the  accommodation  of  the  gen- 
eral public.  The  defendant  in  error,  a 
farmer,  from  the  state  of  Htsslssippl,  and  a 
granger,  was,  while  visitine  friends  In 
Memphis,  informed  by  them  that  be  could 
pan  over  the  river  on  railway  transfer  boats 
without  charge,  and  from  the  we«t  side  get 
a  better  view  of  a  great  railway  bridge  in 
course  of  constnictton  across  the  Hlssissippi. 
Acting  upon  this  information,  and  wholly 
from  motives  of  cariosity,  be,  together  with 
Bcmut  dunce  acquaiDtwioBa,  went  aboud  one 
of  the  tranffer  Doats.  and  crossed  to  West 
Memphis.  His  presenoe  on  the  boot  seems 
to  have  been  unobserved,  as  no  questions 
were  asked  him  or  fare  or  permit  demanded. 
He  then  made  his  way  throngh  the  yards  of 
the  company  to-a  point  from  which  be  could 
examine  the  railroad  bridge.  When  ready 
to  return,  hla  friends  having  returned  by  way 
of  the  uncompleted  bridge,  he  made  his  way 
back  through  the  switching  yard,  and  down 
the  incline,  and  onto  the  transfer  boat.  He 
found  thereon  a  passenger  train  about  to  be 
transferred  to  Memphis.  He  was  asked  by  the 
conductor  of  the  train  if  he  had  come  down 
on  the  train,  to  which  he  replied  that  he  had 
not.  Shortly  afterwards  he  was  approached 
by  one  of  the  officers  on  the  boat,  who  asked 
him  if  he  had  come  across  on  the  boat,  who, 
on  beioir  told  that  he  hod  not,  said  that  the 
boat  di3  not  take  passengers,  and  that  be 
could  not  return  that  way.  He  then  asked 
.  what  he  must  do.  and  was  told  that  he  would 
have  to  get  off  and  go  to  the  depot,  when  be 
would  find  a  ferrybmt  which  would  take  him 
•cross.  He  offered  to  pay  to  cross,  but  was 
told  aKaln  that  that  boat-did  not  take  pas- 
senger} across.  Cook  then  says  he  asked  the 
officer  to  show  him  the  way  he  must  go,  and 
that  the  officer  touk  his  arnn,  and  told  him 
that  be  must  get  off,  and  must  go  up  Hbo 
railroad  track.  The  west  bank  of  the  river 
is  a  low  bottom,  and  subject  to  overflow. 
The  railroad  company-,  for  its  own  uses,  had 
made  an  embankment  which  was  entirely  oc- 
cupied  by  its  tracks  and  switches.  The  top 
of  this  embankment  was  above  high  water. 
This  embankment  and  its  tracks  constituted 
the  switching  yard  of  the  company.  At  the 
time  of  the  accident,  the  river  was  out  of  Its 
banks,  and  there  was  water  on  both  sides  of 
the  embankment.  On  this  embankment  there 
were  four  principal  tracks,  besides  switches 
and  spur  tracks.  These  tracks  were  quite 
close  together,  there  being  a  space  of  four- 
teen feet  between  the  center  of  one  track  and 
thecenterof  that  ad  joining.  Itwaspossible 
to  walk  between  the  tracks,  then  being  a 
minimum  of  two  feet  clear  space  when  each 
track  was  occupied  by  the  widest  cars  In 
use.  Between  tlie  outside  tracks  and  slope 
of  the  embankment  it  was  possible  to  walk 
In  safety  at  some  points;  at  others  the  slope 
of  the  embankment  was  too  great.  The  West 
Memphis  depot  was  near  the  northern  end  of 
this  yard.  The  regular  ferry  landing  was 
Immediately  in  the  rear  of  this  depot.  One 
of  the  streets  of  the  village  crossed  this  yard 
at  the  north  end  of  the  depot,  and  this  street 
was  the  route  both  to  depot  and  ferry  landing 
behind  it.    There  was  no  other  way,  In  the 


then  stage  of  the  river,  for  one  to  get  from 
the  transfer  boat  than  that  by  way  of  this 
embankment  to  the  depot.  When  uiere,  one 
could  turn  to  the  left  on  this  traveled  way 
and  go  west  to  the  village,  or  turn  to  tbie 
right  and  go  down  to  tiie  feref  laodlag.  Tho 

Sotnt  when  plaintiff  was  overtaken  sod  run 
own  was  about  260  feet  south  of  the  street 
or  way  crossing  the  yard  at  depot,  and  on  the 
direct  and  only  way  out  of  the  yard,  whether 
be  wished  to  turn  east  or  west  when  he 
reached  this  street.  One  of  Dlalntlff's  wit- 
nesses, acqoalnted  with  tbH  loeatloo,  in 
answer  to  a  Question  as  to  whether  there  was 
any  other  way  Cook  could  have  gotten  up  to 
the  depot  except  by  those  tracks,  said : 
"  A  f ter  he  got  off  the  transfer  boat,  he  would 
have  to  come  up  the  tracks  to  get  out  any- 
where.* A  plank  walk  led  from  back  end  d 
depot  to  the  leny  landing.  By  all  the  testl- 
monv  it  Is  shown  that  engines  at  taafna  wen 
In  almost  continuous  motion  within  the  lim- 
its of  this  yard,  and  all  agree  that  it  was  an 
extremely  dangerous  place  for  use  as  a  walk- 
way, especially  bv  one  unacquinted  with 
the  tracks  and  their  uses. 

Argued  before  Taft  and  Lurton,  (XrvuU 
Jvdga,  and  Severens,  JHttriet  Judge. 

Mr.  WaUace  Pratt,  with  Mmn.  E.  F. 
AdaM  and  C-H.  Trimble*  for  pklntiff  In 
error: 

It  is  not  negligence  In  the  state  of  Arkansas, 
where  the  common  law  prevails,  for  men  mn- 
nlng  a  locomotive  in  a  private  switching  yard 
to  nil  to  see  a  person  walking  along  a  niutiad 
track  for  his  own  purposes,  or  to  warn  him  cS 
the  approach  of  the  locomoUve  by  bell  or 
whistle. 

St  LouU.  2.  M.^  8.  S.  Oo.  v.  Jf<mday,  4» 
Ark.  287. 

In  the  absence  of  statute  this  Is  the  general 
law  of  negligence  In  the  United  States. 

M<Mle  A  0.R.00.  T.  Bintvd,  84  Miss.  784; 
LouUvilU.  N.  0.  <ft  T.  R.  Oo.  v.  Cooprr,  S8 
Miss.  368;  DooUjf  v.  JHobile  d  0.  R.  Co.  00 
Hiss.  650;  MdUU  AO.  R.  Co.  v.  Watty,  69  Misat 
146;  QUu»  V.  Memphit  A  0.  B.  Co.  94  Ala. 
581;  Oanddaria  v.  Atchiaon,  T.  A  8.  P.  R.  Oo. 
(N.  M.)  Aug.  21,  1891;  Smith  v.  Firrdi/ea 
(Tex.)  Dec.  23,  1891;  MeDnmott  v.  Eentv^Ja 
ObtU.  a  Cto.  98  Ey.  408;  OatU  v.  CindnnaU, 
N.  0.  A  T.  P.  B.  Oo.  fEy.)  May  4,  1808; 
LouittOle  AN.R.O0.  V.  Keilem  (Ey.)  Feb.  14, 
1808;  LittU  SehnptkOl,  Nav.  R.  A  Goal  Oo.  v. 
Norton,  24  Pa.  469,  04  Am.  Dec.  073;  PhUa- 
dflphia  A  R.R,  Oo.  v.  HummeU,  44  Pa.  878, 
64  Am.  Dec.  407;  Mufherrin  r.  Delamirt,  L. 
iC  W.  JS.  CSr.  81  Fs.  875;  Finfawm  t.  Chiamo, 
B.A  <lR.Oo.  \  Dill.  679;  mmrU  Omt.  B. 
Oo.  V.  Godfrey,  7  HI.  600.  22  Am.  Sep.  118; 
Tffrre  HauU  A  2.  R.  Oo.  v.  Orafiam.  95  Ind. 
280.  48  Am.  Rep.  719;  Johnaon  v.  BottonAM. 
Pattroad.  125  Mass.  75;  Morriatetf  v.  Eattem 
2t.  Co.  126  Mass.  877,  80  Am.  Rep.  686; 
Wrisht  V.  Botton  A  M.  BaOroad,  120  Massb 
440;  Wright  v.  Bovton  A  A.  B.  Co.  142  Maasw 
296;  yieholton  v.  Brie  R  Oo.  41  N.  T.  52S; 
OMeaQO  A  N.W.  B.  Co.  r.  Smith,  46  Mtoh. 
604,  41  Am.  Rep.  177;  2Uinoi$  Cwt.  B.  Oo.  T. 
nail,  72  111.  2SS;  Baltimore  AO.  B.  Co.  T. 
aehwindling,  101  Pa.  268.  47  Am.  Bep.  708: 
TmMnirode  t.  South  Ooatt  &  Cb.  St 
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<:!«1.  209:  Fan  Sehaitek  t.  B^idaon  Riier  R.  Co. 
•48  N.  T.  BtT:  Bkhmond  dt  D.  R.  Co.  t.  An 
4£non,  81  Oratt.  812,  81  Am.  Rep.  7'iO:  iMttg 
T.  BoUidny  Oreek  R.  Co.  43  Xown,  077;  Monit 
T.  Okieago,  B.  A  Q.  B.  Oo.  4S  I<  wa.  '^9;  ^n»- 
-j*r  T.  Vhietigo,  R.J.  A  P.  R.  Co.  68  .owa.  603; 
lUinou  Cent.  R.  Oo.  r.  Betherington,  88  II). 
filO;  HcGiarm  r.  Indianapolit  A  V.  R  Oo.SS 
Ind.  819;  BaUimore  A  0.  B.  Oo.  t.  BtaU,  63 
Ud.  479.  eO  Am.  Rep.  388;  8t.  Louia,  1.  M.  A 
S.  B,Co.^.  Awmm,  86  Ark.  41;  8t.  Uuit,  1. 
M.  A  8.  B.  09.  Y.  LedbetUr,  45  Ark.  346; 
OarHngton  t.  LauitvUio  AN,B.Oo.  88  Ala. 
472;  Toemm  T.  Southtm  POe,  A  Cb.  10  L.  K. 
A.  189,  86  Cal.  874. 

Tbe  fact  tbat  pUiotiff  wai  struck  while 
walking  aloDg  tbe  track  in  tbe  ncinily  of  a 
bigliway,  but  not  upon  tlw  highway,  does  not 
«]ter  the  case. 

8t.  LouU.  I.M,A  &  ROf.T.  Monday,  49 
Ark.  265:  JSbIUm  t.  MieAigan  Gmt.  &  Cb.  65 
Micb.  186. 

Evideoce  that  there  was  a  crossing  near  the 
qplace  of  tbe  accideDt  was  iDadailssible. 

OarHngton  v.  LouiwiUe  A  N.  R.  Oo.  88  Ala. 
-472;  Savannah  A  W.  R.  Oo.  t.  Meador;  95 
Ala.  187:  Hale  r.  Colvnibia  A  O.  R.  Co.  84  S. 
O.  292;  Nedv  t.  ChaHotto,  0.  A  A.  B.  Co.  88 
e.  C.  136;  Ghicago,  R.  I.  A  P.  B.  Oo.  T.  Ein- 
4nger,  114  Tl.  79;  Texa*  A  N.  O.  B.  Oo.  T. 
flaw,  4  Tex.  Civ.  App.  18. 

If  the  captain  of  tbe  boat  bad  authority  to 
^rmit  him  oo  applicatioD  to  walk  aloof;  tbe 
tracka  of  defeodiDt,  the  Berranti  of  defend- 
«Dt  DOt  aware  of  this  action  of  the  captain 
vcre  under  no  obligation  to  protect  plaintiff 
ibj  taking  steps  to  prevent  it,  unless  they  bad 
•done  some  act  to  mislead  him;  and  if  they  bad 
so  reas<')o  to  anticipate  tbe  dancer  to  which 
be  exposed  himself  they  owed  him  do  active 
■dntr. 

Rieharda  t.  Okieago,  St.  P.  A  K.  O.  R.  Co. 
«1  Iowa,  436;  BsrHMS  v.  Old  Oalon$  R.  Oo.  148 
Haas.  535. 

As  tbe  captain  of  the  boat  bad  no  authority  to 
oury  panaengen  on  or  ovpr  tbe  ynrds,  lie  could 
^ve  no  license  to  phliniiCF  to  walk  in  Ibe  yard. 

Virginia  Midland  R.  Co.  v.  Boaeht,  88  Ya. 
470;  Rtary  t-  LouinOU,  If.  0.  A  T,  R.  Oo.  40 
1a  Ann.  82. 

If  a  licence  was  given  htm  to  walk  along  tbe 
trarks  be  accepted  it  with  the  condition  that 
lie  was  not  thereby  to  impede  defendant's  bus- 
teesa  by  getting  in  tbe  way  of  its  trains  and 
that  he  must  look  out  for  himself  without  in- 
«rea«iog  the  measure  of  viftihince  which  tbe 
law  imposed  npon  defendant  white  condncting 
Its  businm  on  its  own  grounds. 

Mittovri  Pae.  R.  Oo.  v.  Moaflog,  67  Fed.  Rep. 
••21;  MeAdoo  v.  Bi^mond  A  D.  R.  Oo.  105  N. 
C  140;  Barttoa  v.  Old  Oolong  R.  Co.  and  Rie/t- 
«n/«  V.  Chicago,  8t.  P.  A  K.G.B.  Co.  iupra; 
Meredith  v.  Bieimond  A  D.  B.  Go.  108  N.  C. 
-616. 

Plaintiff  was  gnllty  of  contributory  neicli- 
^nce  in  stepping  npon  defendant's  track  with- 
out looking  or  listening  for  moving  trains. 

Chicago,  B.  I.  A  P.  R  Oo.  v.  Houtton,  95  U. 
fl.  697.  34  U  ed.  543;  SehoJUldv.  Okieago.  U.  A 
8t.  P.  S.  Co.  114  U.  8.  616,  29  L.  ed.  824:  MobiU 
A  0.  R.  Co.  V.  i>ifmid,  64  Miss.  784;  Horn  v. 
Battimon  AO.R.O0.H  Fed.  Rep.  801 ;  Mio- 
•emn  Pae.  B.  Of,T.  Matdeg,  evpra;  FiattoR  r. 
»  L.  R  A 


Sa$e  Tennetiiee,  V.AO.R.  Oo.  12  L.  R  A  184, 
89  Tenn.  870;  St,  fMiia,  I.  M.  A  8.  &  Oth  T. 
Monday,  49  Ark.  266. 

Tliis  is  equally  true  where  the  accident  hai^ 
pens  in  a  town  or  city,  and  though  plaintiff 
stepped  off  from  one  track  on  to  another  to 
avoid  an  engine  approaching  In  front. 

MoMle  A  0.  R.  Oo.  v.  Stroud,  Minouri 
Pae.  B.  Co.  v.  Moeeleg,  and  Chicago,  R.  1.  A 
P.  R,  0>.  T.  Soueton,  eupra;  Richard*  v.  Chi- 
cago, St.  P.  AKO.  B.0o,81  Iowa,  426;  iev  v. 
:E!a*t  Tenneaaee,  V.AO.ROo.96  Ga.  71;  Tbis- 
nitr.  Inter-State  OontoL  Bapid  lYaneit  R  0». 
45  Kan.  608;  Jehneeti  v.  IViMKZafe,  46  Minn. 
845. 

Mr.  Qmmgm  GilUwaSf  for  defendant  !■ 

error: 

The  rule  reanirlng  one  who  goes  npon  •  rail- 
road track  to  look  and  listen  u  not  universal 

Iforn  r.  BaUimore  A  0.  B.  Oo.  54  Fed.  R«p. 
801. 

In  the  present  case  the  plaintiff  bad  no  rea- 
son to  suspect  that  any  train  would  or  could 
approach  tiim  from  bebind. 

Tbe  plaintiff  was  surprised  by  the  switching 
from  one  track  to  the  other  and  tbe  Injury 
thus  c&us^d 

Patton  V.  Boat  Tenneaaee,  V.AO.B.  Oo.  13  L. 
R  A.  1H4,  89  Teon.  870;  2  Wood.  Railway 
Law,  1804,  1805. 

It  is  the  duty  of  a  railroad  In  mnnlng  Its 
trains  along  streets  or  oib«  frequented  pifloes 
to  czrrcise  great  caution. 

BnVtfontaine  AJ.B.ao.T.  Snyder,  18  Ohio 
8t.  899,  98  Atn.  De&  17B. 

Backing  a  train  In  street  or  across  crossing 
without  a  lookout  at  notice  Is  .  gross  o^ir 
gence. 

Robinaony.  Weatern  Piie.  B.  Oo.  48  Cal.  409; 
Barley  v.  Chieago  A  A.R.Oo.4  Biss.  480. 

Where  one  is  rldinar  free  by  consent  of  tbe 
company  fairly  obtained,  he  U  a  passenger  and 
entitled  to  all  riirlits  and  privileges  as  such. 

3  Wood.  Railwav  Law,  1089.  1040;  Todd  v. 
Old  Colony  A  F.  ^  R.  Co.Z  Allen,  18,  »0  Am. 
Dec.  49. 

One  riding  by  invitation  ia  a  passeneer. 

3  Redf.  Railways,  336;  Phi'addphia  A  R.  R. 
Oo.  V.  Derit)/,  65  U.  S.  14  How.  483,  14  L.  ed. 
608:  ThM  "A'ete  WoridT  v.  King,  67  U.  8. 16 
How.  469.  14  L.  ed.  1019;  Baton  v.  DOaware. 
L.  A  W.  R.  Oo.  1  Am.  Law  Record,  131. 

A  railroad  is  bound!  as  to  its  passengers  or 
persons  upon  iia  premises  by  invitation  to  see 
to  it  tbat  its  premises  are  in  aucb  condition  in 
alt  respects  tbat  a  person  in  exercise  of  ordinary 
care  can  leave  (hem  without  injury. 

2  Wood,  Railway  Law,  11A4;  &ard  T.  Osis- 
neeticut  A  P.  Rittra  R.  <h.  48  Vt.  101. 

It  must  not  put  passengers  off  In  a  danger- 
ous place. 

Wood.  Railway  Law,  736,  1128,  1134,  and 
note  S;  Oolumhua  A  T.  Cent.  R.  Go.  v.  Farrelt, 
81  Ind.  408:  Memphia  A  G.  R.  Oo.  v.  Whitfield, 
44  Miss.  468,  7  Am.  Rep.  699;  Ddamatyr  ». 
Milwaukee  A  P.  da  Oh.  R.  Co.  24  Wis.  578; 
Hobeon  V.  Korthenatern  R.  Go.  L.  R.  10  Q.  B. 
371:  3  Wood,  Railway  Law,  UOft.noiafi;  Ovy 
V.  Neu)  York.  0.  A  W.  R.  Co.  80  Hun,  399; 
Chance  v.  St.  LouU,  J.  M.  A  8.  B.  Co.  10  Mo. 
App.  851. 

When  forcing  tbe  plaintiff  to  leave  tbe  boat 
St  tbis  dangerous  place,  it  was  the  duty  of  tb« 
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company  to  warn  blm  of  tbe  daogerous  char- 
acter of  the  place  and  situation. 

3  Bedf.  Hallways,  282;  Dermrt  v.  Loomer, 
21  Conn.  254;  Mc/Mtn  t.  Burhank,  11  MIqd. 
277;  Dudley  y.  Smith,  1  Campb.  167;  Cockle  v. 
SouOteaatem  A  G!?.  87  L.  T.  M.  &  820;  2 
Wood,  Hallway  Iaw,  1166.  note  i. 

Lurton.CVreut'f  Ju^ft,  delivered  the  opin- 
ion of  the  court : 

The  most  favmble  atatement  of  the  elr- 
onmstancea  Immediately  attendant  upon  the 
accident  ie  that  made  by  the  defendant  In  er- 
ror: The  statement  was  that  while  In  the 
yard  of  the  appellant  companv,  under  tbe 
circumstances  heretofore  stated,  and  while 
making  his  way  through  that  yard  for  the 

Eurpose  of  reaching  Uie  passenger  ferryboat, 
B  was  walking  upon  the  moat  westerly  of 
the  yard  tracks  when  he  met  an  engine,  with 
tender  attached,  coming  from  the  direction 
of  the  depot ;  that  he  stepped  off  of  that  track 
to  the  one  on  his  left,  and  had  walked 
twenty  or  twenty-flve.  yards  in  a  northerly 
direction  upon  that  track  when  some  one  be- 
tween him  and  the  depot,  towards  which  he 
was  walking,  called  out  to  him,  "The  train 
Is  going  to  run  over  you ;"  that  he  Immedi- 
ately looked  back,  when  he  was  struck  and 
knocked  down  and  run  over  by  an  engine 
moving  backward,  with  Its  tender  in  front. 
Be  made  an  effort  to  climb  or  catch  onto  the 
rear  of  the  tender,  failed,  and  was  run  over, 
losing  a  leg,  and  austalniag  other  very  ser- 
ious injuries.  At  the  same  time  a  train  was 
passing  on  the  track  he  had  sliortly  before 
abandoned.  He  says  he  beard  no  bell  or 
whistle,  and  did  not  hear  the  engine  ap- 
proaching from  the  rear.  The  engine  which 
ran  over  him,  he  says,  was  the  same  engine 
which  he  had  met  and  given  way  to  when  he 
stepped  over  to  the  track  next  on  his  left. 
Tliat  envlne  had  just  brought  in  the  Kansas 
City  train,  bad  been  taken  charge  of  by  the 
roundhouse  employes,  cut  louse  from  its 
train,  and  was  being  taken  to  the  roundhouse. 
To  get  there,  it  had  to  be  taken  towards  the 
transfer  landing  on  the  west  track,  to  a  point 
about  midway  between  the  depot  and  incl  ine, 
and  then  switched  to  the  track  next  east,  and 
backed  some  200  yards,  on  the  track  upon 
which  Cook  was  walking,  to  the  roundhouse 
switch.  According  to  the  theory  of  plain- 
tiff, this  engine  passed  Cook,  then  reversed 
its  direction,  and  took  the  trade  plaintiff  was 
on,  and  ran  him  down. 

Plaintiff's  contention  Is  that  the  railroad 
company  was  neg'Igent  In  not  warning  bim 
of  bis  danger  in'^tlme  to  get  off  the  track. 
He  says  a  switchmtm  was  seated  un  the  rear 
end  of  tbe  tender,  wit-b  bis  legs  hanging 
over,  and  that  he  should  have  seen  the  danger 
and  given  him  notice.  This  very  employe 
was  introduced  as  a  witness  by  the  plaintill, 
and  he  testifies  that,  as  soon  as  he  saw  him 
on  the  track,  he  warned  tbe  engineer,  but 
that  there  was  not  time  to  do  more,  for  the 
rear  of  the  tender  struck  him  and  tiie  injury 
was  done  before  anything  couM  be  done  to 
avoid  it.  There  was  no  evidence  that  any 
employe  on  the  engine  or  tender  was  aware 
«f  the  duigerous  pusition  of  plaintiff  until 
at  the  vary  moment  of  the  collision,  and 
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no  evidence  that,  after  his  dangm  becain» 
known,  any  effort  to  avoid  injury  would  brnw 
averted  the  catastrophe.   The  evidence  as 
whether  a  bell  was  being  sounded  was  cod- 
tradictory.   If  any  duty  rested  upon  the  iwEl- 
road  company  to  keep  some  one  on  the  look- 
out ahead,  or  to  keep  a  bell  sounding,  whea 
engines  or  cars  were  being  moved  over 
tracks  and  switches,  then  there  was  evidence 
tending  to  show  negligence.   But,  if  the 
liability  of  the  railroad  company  depends- 
upon  the  exercise  of  all  reasonable  precautioib 
to  avert  the  impending  danger  after  It  had 
knowledge  of  the  dangerous  position  of  the 
plaintiff,  then  the  plaintiff  made  no  caso, 
and  the  request  made  to  so  instruct  the  Jury, 
on  the  conclusion  of  all  the  evidence,  should 
have  been  granted. 

There  was  no  queBtl<Hi  as  to  the  duty  of  fbm- 
railroad  company  at  a  public  road  crossing. 
This  yard  and  tliese  tracks  were  crossed  by 
what  the  witnesses  call  a  "  paper  street, "  near 
the  depot.   But  that  way  was  several  hundred 
feet  north  of  where  this  accident  occurred. 
Still  further  north  was  anoUier  path,  crossing 
at  a  point  where  there  was  but  one  track. 
Neither  was  there  any  question  as  to  the  dn^ 
of  a  railrrad  company  to  a  passenger.  The- 
court  very  properly  eliminated  every  qnea- 
tton  of  that  sort  by  telling  the  jury  that  tbere- 
was  no  eviilcDce  tending  to  show  tbe  relation 
of  passenger  and  carrier. 

Was  the  railroad  company  guilty  of  any 
oegHgencet  The  answer  depends  upon  tbe- 
duty  and  obligation  rating  upon  it  In  re- 
spect to  a  person  In  Its  private  Bwltchlne  yard 
under  tbe  circumstances  detailed.  When  he- 
crossed  from  Memphis  to  West  Memphis,  he 
did  so  in  violation  of  the  regulations  of  the 
company  owning  and  operating  tbe  transfer 
boat.  He  did  so  without  tbe  Invitation  of 
any  one  baving  authority  to  suspend  that 
rule.  Whether  his  presence  on  the  boat  wa» 
unobserved,  or  he  was  there  by  the  improper 
connivance  of  those  on  the  boat,  Is  equally 
immaterial,  for  he  was.  In  either  event,  there 
without  legal  right,  and  necessarily  a  tres- 
passer. When  he  had  concluded  bis  visit  t» 
tbe  west  bank,  and  again  entered  tbe  yard  of 
the  company,  and  again  entered  upon  the 
boat,  he  resumed  his  status  as  a  trespasser. 
This  much  the  court  distinctly  charged.  The- 
only  duty  which  the  law  Imposed  under  such 
circumstances  is  that  the  owner  thus  intruded 
upon  will  not  wantonly  and  unnecessarily 
Inflict  Injury  upon  the  trespasser. 

Tbe  learned  judge  who  presided  upon  the 
trial  in  the  circuit  court  was  of  opinion  that 
when  he  left  the  boat,  under  order  of  its  offi- 
cer, and  undertook  to  make  his  way  througb 
the  yard  of  the  company  to  the  public  ferry, 
a  little  higher  up  the  river,  while  going 
through  the  yard  the  duty  of  tbe  company 
was  to  afford  him  that  degree  of  protection 
due  from  the  company  to  strangera  In  that 
yard,  by  some  species  ot  invitation  or  1 1cense, 
express  or  implied.  The  view  entertained 
by  the  circuit  court  Is  best  shown  by  his  in- 
struction to  the  jury  on  this  point,  m  regard 
to  which  be  said : 

"I  think  any  reasonable  man  will  say  that, 
because  he  was  violating  their  rules  and  reg- 
ulations in  belnx  on  their  boat,  they  had  d» 
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right  to  embuTBsa  him  In  any  way  by  put- 
ting him  off  their  boat,  ud  then  claiming 
he  «M  ft  tiMpaiwr  on  their  grounde  because 
he  WM  a  tnapancf  then  origiD&Uy.  Wheo 
ihej  determined  (o  enforce  their  rule  that  he 
ahoutd  not  come  back  across  the  river  oo  their 
boat,  they  necessarily  Imposed  upOD  him  the 
dnty,  and  it  appears  from  the  proof  in  this 
case,  beyond  any  sort  of  dispute,  that  the 
captain,  or  somebody  <m  tlie  boat  whom  he 
tn^  to  be  the  captain,  told  him  he  must  go 
to  the  Bryan,  and  come  back  across  the  rirer 
CD  that  boat.  He  was  undertaking  to  do 
that.  Nov,  I  say  to  you  that  it  would  be 
wholly  uDreasoDable— andjou  know  it  would 
be  unreasonable — to  say  that  that  man,  as 
Mtainst  this  company,  putting  him  in  that 
situation,  was  a  trespasser  upon  their  prem- 
iaea  upon  the  other  side  of  the  river,  if  it 
waa  necessarr  for  him  to  be  on  those  premises 
to  xet  to  the  ferryboat  Bryan.  However  much 
he  was  an  intruder  on  the  boat,  he  was  not 
ao  intruder  on  their  premises  when  they  put 
him  off  and  would  not  bring  him  back,  and 
(bey  cannot  hold  him  to  the  responsibility 
(rf  Ming  a  trespasser  on  their  incline  and 
tracks  If  you  find  from  the  circumstances  and 
altnatloa  of  that  Incline  and  those  tracks  that 
it  was  a  reasonable  thing  tor  him  to  be  in 
and  about  those  tracks,  and  a  necessary  thing 
for  him  t«  be  in  and  about  those  tiwto  to 
get  to  the  ferryboat  Bryan." 

To  this  the  court  added  that  he  could  not, 
OD  the  other  band,  be  oalled  a  licensee: 
"They  did  not,"  said  the  court,  **io  other 
wfwda,  license  him  to  be  over  there,  and  give 
him  a  special  privilege  to  go  over  their  tracks 
and  by  their  yard  in  order  to  get  to  the  ferry- 
boat Bryan ;  and  I  should  not  say,  under  the 
circurastaoces  of  this  ease,  that  he  could  be 
cal  ted  a  '1  icensee. '  He  was  neither  a  licensee 
nor' a  trespasser.  He  was  an  unfortunate  man 
whom  Uiey  refused  to  take  across  the  river, 
and  who  had  to  go  to  another  boat,  and  must 
pass  over  and  across  their  tracks  to  do  so.  If 
you  find  the  fact  that  way." 

As  to  tlie  measure  of  care  required  from 
the  company  towards  so  anomalous  a  man, 
the  court  said  to  the  Jury :  **  Now,  what 
dutT  did  they  owe  hlmT  He  seems  to  sug- 
gest bv  his  counsel  that  they  owed  htm  some 
■OTt  of  a  soeclal  duty  to  look  out  for  him 
while  he  was  in  their  yard  and  on  their 
tracks,  because  they  had  put  him  there.  I 
do  not  think  he  can  claim  that  position  un- 
der the  law.  They  were  not  under  an  obli- 
gation to  issue  an  order :  'Look  out  for  this 
man.  We  have  put  him  off  the  transfer  boat 
to  go  to  the  steamer  Bryan.  Keep  a  special 
lookout  for  him. '  They  were  unoer  no  such 
oblieation  to  him.  But  they  owed  to  him 
that  kind  of  reasonable  care  and  diligence 
that  every  railroad  company  and  every  person 
ronning  their  engines  would  owe  to  a  man 
found  on  tbelr  tracks  withoat  fault  upon  his 
part." 

If  this  view  was  entertained  upon  the  as- 
mmption  that  the  direction  given  as  to  the 
way  to  the  ferry  landing  operated  to  send  the 
appellee  through  this  dangerous  yard,  which 
Bigbt  have  been  avoided,  then  his  honor  was 
nistakeB  to  the  Umu  in  quo.  There  was, 
■t  the  Umd  sta^e  of  the  river,  no  way  ctt  the 


boat  or  premises  of  the  railroad  comgtany  that 
did  not  require  the  appellee  to  go  through  the 
yard  and  to  the  depot.  When  once  there,  be 
could  turn  to  tbe  left  at  the  path  or  street 
which  crossed  the  yard  at  that  point,  and 
thence  west  to  the  village,  or  he  could- 
turn  to  the  right,  and  take  the  plankway 
down  to  the  ferry.  When  the  company  dls- 
oovered  him  thus  Intruding  upon  its  boat.  It 
had  cme  ot  two  things  to  do, — either  to  carry 
htm  over  in  violation  of  its  rule,  or  to  say 
to  him,  "Oet  off  my  boat,  and  get  off  my 
premises,  and  cross  the  river  by  the  means 
open  to  you  and  all  others."  If  It  carried 
him  over,  which,  of  course,  it  was  not  bound 
to  do,  he  would  have  been  subjected  to  the 
same  kind  of  danger  in  getting  up  the  Incline 
and  through  its  yard  on  the  Memphis  side  as 
that  which  confronted  him  on  the  west  side. 
Hia  case  was  like  Uiat  of  a  man  found  tres- 
passlng  in  the  center  of  hlg  neighbor's 
premises.  If  ordered  off,  he  must  cross  a 
portion  of  the  premises  to  get  off.  Cook  had 
BO  placed  himself,  of  his  own  volition,  that 
he  was  a  trespasser  where  he  was  found,  and 
must  continue  a  trespasser  until  he  could  get 
off  of  tbe  premises  upon  which  he  was  In* 
trading.  To  tell  him  where  he  could  take 
the  public  ferryboat,  and  point  out  to  him 
the  way  thereto,  under  the  circumstances, 
did  not  operate  as  a  license,  and  change  .he 
relation  which  he  bore  to  the  railroaa  com- 
pany, or  impose  on  It  any  duty  which  had 
not  before  rested  upon  it  in  regard  to  one 
who  was  on  Its  premises  without  invitation, 
ezpniss  or  Implied.  The  narrow  embank- 
ment elevated  above  high  water  was  cov- 
ered with  a  network  of  railway  tracks,  at 
intervals  connecting  with  each  other.  It  was 
the  place  where  trains  were  broken  up,  and 
outgoing  trains  made  up.  Engines  and  cars 
were  from  the  necessities  of  a  great  businesa 
in  continual  motion  backward  and  fOTward; 
and  passing  from  one  track  to  another.  The 
business  of  the  company,  tbe  rapidity  of 
transportation,  the  success  with  which  that 
business  should  be  conducted,  and  the  dan- 
gerous character  of  the  work  required  to  be 
there  done  demanded  Uiat  the  business  of  such 
a  yard  should  be  surrendered  to  the  com- 
pany's  own  uses,  free  from  any  Interference, 
and  untranimeled  by  unnecessary  restrictions 
upon  the  manner  in  which  its  trains  should 
be  there  bandied.  Tiiat  a  straKgHnK  village 
lay  behind  this  yard,  and  tliat,  to  reach  the 
public  ferry,  it  was  necessary  to  cross  the 
yud,  cannot  alter  the  case  as  to  this  appellee. 
At  a  street  crossing  other  and  different  dutiea 
are  impcned,  by  reason  of  tbe  fact  that  the 
public  and  the  railroad  at  public  crossings 
have  equal  and  reciprocal  rights  and  duties. 
But  these  rights  and  duties  at  public  crossings 
do  not  enlarge  tbe  public  rights  or  extend  the 
company's  duties  to  points  in  its  private  yard 
not  occupied  as  publto  streets.  At  tbe  cross- 
ing the  public  bad  certain  legal  rights,  but 
upon  its  tracks  generally,  and  inside  its 
switching  yards  especially,  one  uninvited 
has  no  legal  right  whatever.  That  this  ^ard 
was  uninclosed  does  not  alter  tbe  question. 
We  are  not  dealing  with  a  case  of  premises 
exposed  to  tbe  curiosity  of  persons  incom- 
petent to  look  out  for  tbemaelTsa^w  with  tbo 

Digitized  by  CjOOg  IC 


UmxBD  Statba  CiBcmr  Coon  <hp  Apfeaia 


Feb.* 


^onseqneDce*  to  uilinals  led  by  insttnct  upoa 
an  uniDclosed  aod  daogeroiu  apace.  Tliat 
tbiByard  was  prirate  property,  and  was  used 
for  purposes  which  made  its  use  aa  a  walk- 
way exceedingly  dangerous,  was  a  thing 
whirh  nnv  man  competent  to  go  without 
.guardianahlp  must  be  assumed  conclnalTely 
to  know.  Upon  such  premises  the  plaintiff 
below  had  no  business,  no  legal  right,  aud 
-necessarily  was  an  Intruder.  Having  no  legal 
right  to  be  where  he  was,  the  uompanj  stood 
In  no  such  relation  to  him  as  It  would  to  one 
at  a  street  crossing,  or  to  a  passenger,  or  to 
an  employs  whose  daty  kept  him  ln~the  yard. 
Aerkf^  r.  Humphrevt.  14S  U.  S.  4S0,  86  L. 
«d.  709.  It  was  Degligence  per  M  for  one  to 
Intrude  himself  into  such  a  place,  and  his 
presence  there  Imposed  no  particular  duty 
upon  the  company,  except  that  general  duty 
which  every  one  owes  to  every  other  person 
4o  do  him  no  intentional  wrong  or  injury. 
Its  liability  for  failing  to  discharge  this  duty 
-can  only  arise  when  It  becomes  aware  of  the 
-dauger  In  which  he  stood.  This  switching 
yard  was  private  property.  In  NieJioUon.  v. 
Srie  R.  Co.,  41  N.  Y.  630,  where  the  ques- 
tioD  was  as  to  the  legal  right  of  a  stranger 
to  use  the  ordinary  track  of  a  railroad  as  a 
walkway,  and  who  was  injured  by  a  collision 
with  some  cars  which  had  been  insufficiently 
«ecured  and  had  broken  loose,  the  court,  oon- 
ceming  tlie  liability  of  the  company  to  one 
thus  injured  and  the  right  of  the  company 
concerning  the  use  to  which  it  might  put  Its 
own  property,  said  :  "It  had  the  same  un- 
qualified right  which  every  owner  of  prop- 
«rty  has  to  do  with  his  own  as  he  pleases,  and 
keep  it  and  use  It  where  and  as  fas  oleasea  on 
hli  own  ground,  up  to  the  point  wliere  such 
use  becomes  a  nuisance. "  Where  no  statute 
affects  the  question,  the  railroad  company  Is 
under  no  obligation,  with  reference  even  to 
its  employSs,  to  keep  a  special  lookout  In  its 
own  yard,  or  to  keep  a  bell  ringing  when  an 
engine  or  train  is  in  motion.  AerltfeU  v. 
Humphrey*,  tupra.  In  the  case  last  cited,  the 
court  said  thnt  "the  ringing  of  bells  and  the 
sounding  of  whistles  on  trains,  going  or  com- 
ing, and  switch  engines  moving  forward  or 
backward,  would  have  simply  tended  to  con- 
-  fusion."  Every  one  about  such  a  yard  as  an 
employs  or  a  trespas^r  must  be  taken  to 
know  the  hazards  of  the  situation,  and  that 
safety  requires  the  utmost  vigilance.  The 
danger  is  apparent,  and  every  Instinct  of 
self-preservation  sounds  a  loud  warning. 
Missouri  Pac.  B.  Go.  v.  Moietsu,  6  0.  C.  A. 
641.  6T  Fed.  Rep.  921. 

Plaintiff  was  not  rightfully  In  the  yard; 
his  being  tiiere  was  negligence.  The  railroad 
company  owed  him  do  duty  except  to  avoid, 
-after  discovering  his  danger,  any  wanton  or 
unnecessary  injuty  being  done  him. 

In  a  case  decided  by  the  supreme  court  of 
Arkansas,  It  was  said  :  "The  plaintiff  being 
wrongfully  upon  the  track,  no  duty  arose  in 
his  favor  until  his  presence  was  discovered 
for  the  company  hod  tlie  right  to  run  its 
trains  witho'ut  reference  to  the  possibility 
that  unauthorized  persons  might  straggle 
upon  Its  tracks.  It  was  not  bound  to  an- 
-tlcipate  the  intrusion.  And.  after  he  had 
been  seen  upra  the  track  ^y  the  men  in 
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charge  of  the  train,  they  might  act  apm  tlw 
presumption  that  he  would  step  aside  In  time 
to  avoid  a  collision,  unless  it  was  so  obvious 
that,  owing  to  his  condition  or  circumstances 
over  which  he  had  no  control,  he  could  not 
extricate  himself  from  the  danger  which 
menaiMd  falm.   The  sole  duty  which  the  cor- 
poration owed  to  him  was  not  wantonlv  or 
with  reckless  carelessness  to  run  over  him 
after  his  situation  was  perceived."  St.  lauis, 
I.  M.  <S>  S.  R.  Go.  v.  MoTtila^,  49  Ark.  307. 

The  same  rule  was  announced  by  this  court 
In  the  case  of  Newport  HetM  d  M.  V.  Cb.  v. 
Etnee,  6  U.  S.  App.  185,  8  C.  O.  A.  131.  and 
fid  Fed.  Rep.  862,  where  the  qnestlim  was  as 
to  the  liability  ol  the  Tatlroad  to  one  of  tta 
employes  who  had  gone  to  sleep  upon  Its 
tracks.   We  cite  a  few  of  the  many  cas& 
which  support  the  view  we  have  announced  : 
Jficfiolson  V.   Srie  R.  Oa.  41  N.  Y.  626; 
8,ildana  v.  OaltetUm,  H.  d  3.  A.  B.  Co,  4» 
Fed.  Rep.  868;  JfoKfa  A  0.  B.  0».  t.  Aroud, 
64  Miss.  784;  International  d  &.  N.  S.  <h. 
V.  Cocke,  64  Tex.  168;  IntematicnaX  A  G.  N. 
R.  Co.  V.  Oareia.  75  Tex.  691. 

But  if  it  be  assumed  that  plaintiff  was  a 
licensee,  and  that  the  railroad  company  was 
guilty  of  negligence  in  not  sooner  discord- 
ing jils  presence,  yet  the  negligence  of  the 
plaintiff,  under  the  undisputed  facts  of  this 
cf-m,  so  grossly  contributed  to  hii  own  Injury 
as  to  bar  any  recovery.  In  such  a  place  he 
was  under  the  highest  obligation  to  exercise 
the  utmost  degree  of  vigilance  in  looking 
out  for  approaching  engines  or  cars.  Not- 
withstanding the  appellee  knew  that  he  was 
in  the  midst  of  a  network  of  tracks  and 
switches,  be  did  not,  after  Iwing  driven  off 
of  one  track,  take  the  slightest  precaution  to 
look  out  for  a  train  coming  on  him  from  the 
rear.  A  train  immediately  followed  the 
engine  to  which  he  had  given  way  on*the 
western  track.  The  noise  of  Its  passage  only 
made  it  the  more  Important  that  he  should 
use  his  eyes  to  see  to  it  that  no  train  ran  on 
falm  from  front  or  rear.  If  It  be  sasnmed 
that,  when  he  crossed  from  one  track  to  the 
other,  he  did  look  to  the  rear,  though  this  Is 
not  shown,  yet  be  afterwards  walk^  on 
straight  aliead  for  from  twenty  to  thirty 
yards,  according  to  his  own  account,  without 
looking  bebind  blm.  The  duty  of  one  under 
such  circumstances  is  not  only  to  look  each 
way  on  going  upon  a  railroad  track,  but  to 
continually  exercise  vigilance  an^*  "hserve 
the  track  behind  as  well  as  before.  The  luty 
of  looking  is  a  continuing  one.  P-^uvn  r. 
East  Tennessee,  7.  d  O.  B.  Go.  «i  Tenn.  370, 
13  L.  R.  A.  184.  It  1b  no  answer  to  say  that 
he  did  not  expect  that  this  engine,  which  had 
passed  hlra  on  one  track,  would  switch  onto 
another  track,  and  reverse  Its  direction.  In 
a  yard  full  of  tracks  and  switches,  he  had  no 
right  to  take  such  a  thing  for  granted.  The 
case  in  this  respect  is  totally  unlike  that  of 
Patton  V.  East  Tennessee,  V.  d  O.  R.  Go., 
cited  above.  There  the  plaintiff  stepped  off 
the  track  to  let  a  train  pass  him.  When  it 
had  passed,  as  he  supposed,  he  stepped  back, 
and  resumed  his  journey,  without  looking 
behind  him.  Within  a  few  yards  he  was 
overtaken  and  run  over  by  some  cars  which 
had  broken  loose  from  the  train  ahead,  and 


Digitized  by 


Google 


UH. 


U7 


following  through  their  own  momen- 
torn.  The  court  thought  that,  nader  tuch 
exceptional  circuoiBtances,  the  question  as  to 
whether  the  plaiotlEF  was  guilty  of  such  a 
degree  of  contributory  negligence  as  should 
bar  his  recorery  might  be  flubmitted  to  a 
JutT'  Here  the  plaintilt  was  In  a  plaoe 
where  there  was  continuous  moTemfnt,  back- 
ward and  forward.  Switching  from  me  track 
to  another  In  the  breaking  or  making  of  trains 
was  to  be  anticipated  by  any  man  who  was 
^baerraat.  '  It  can  never  be  assumed  that  cars 
•re  not  approaching  on  a  track,  or  that  there 
la  ao  danger  tberenvm.  S^ioit  r.  Chicago, 
Jr.  dat.P.  B,  Co.  160  U.  B.  245,  87  L.  ed. 
1088.  The  Dolsefi  about  him  made  it  all  the 
more  Impoi^uit  that  he  ^ould  not  rely  no  his 
•ense  of  ttearlng  alone.  Under  the  circum- 
Aancesof  this  ease,  the  failure  of  the  plain- 
tiff to  watch  his  rear  was  gross  netrligence. 
MUkutv  POe.  B.  Co.  T.  MoteUy,  6  ~C.  C.  A. 
«41,  m  Fed.  Rep.  Ml.  It  ta  true  that  ques- 
tt(H»of  negligence  and  contributory  negli- 
(enoe  are  ordinarily  questions  of  fact  to  be 
passed  upon  -by  a  juty ;  yet.  when  the  un- 
aiaputed  erldence  la  so  conclnsiTe  that  the 
court  would  be  compelled  to  set  aside  a 


verdict  returned  fn  opposftfon  to  It,  tt  may 
withdraw  the  case  from  the  Jury,  and  direct 
a  verdict.  Elliott  r.  Chicago,  M.  <fi  St.  P. 
R.  Co.  cited  above;  Miuouri  i^u.  R.  Co.  v. 
Moteley,  cited  above ;  Aerkfet»  v.  AuntpArms, 
145  U.  8.  4S0,  86  L.  ed.  7S8;  SewpoH 
A  M,  V.  Oo.  V.  Binee,  «  U.  8.  App.  173-180, 
3  0.  C.  A.  121,  and  52  Vei.  Kep.  m.  **  VTheo 
the  evidence  leaves  no  doubt  that,  if  Uie 
plaintiff  had  made  any  proper  use  of  bis 
senses,  he  could  have  botii  seen  and  heard, 
in  due  season,  an  approaching  train,  and 
thereby  have  avoided  injury,  the  question  Is 
one  of  law,  and  not  a  question  (or  the  jury.  * 
Blount  V.  Grand  Trunk  R.  Oo.  H  C.  0.  A. 
626.  61  Fed.  Rep.  875.  If  but  one  Inference 
can  be  legally  drawn  from  the  facts  of  a  case, 
a  direction  for  a  verdict  in  accordance  with 
that  inference  Is  proper.  Horn  v.  Baltimort 
A  0.  R.  Go.  6  V.  8.  App.  881,  i  0.  a  A. 
846,  and  64  Fed.  Rep.  801. 

The  request  for  a  peremptory  instru3tlon 
should  have  been  allowed.  Fot  this  and  the 
other  erron  we  have  Indicated,  tht  eaat  dmmI 
ba  rmandtdt  «>'J^  dtreetiont  to  auard  •  mw 
trial. 


OALITOBNIA  SUPREHB  OOUBT. 


J.  W.  mOBAH,  Retpl., 

V. 

P.  OOLOAN,  State  Controller,  Appt. 


.ObL 


1.  That  coyotes  are  a  pest  and  eoourge  to 
the  breeders  of  abeep  and  other  Bmall  domestlo 
Mimafa  tB  a  matter  of  oommoD  knowledge. 

ft.  To'parorlde  adequate  means  of  de- 
Ihnu  agpalnst  eoyotesK  wtthln  ttie  veaeral 
poUoe  power  and  does  not  violate  ruDdainental 
principles  of  fzee  gorernment  or  fnCHnge  upon 
the  oriirtnal  rights  of  the  ottiieii. 

S-  A  BtatntO  gtwing  a  bonnty  for  UUtng 
oofotM  la  oot  ■  TlolatloD  of  the  conatltutlonal 
provMoD  Bgmlnrt  gifts  of  public  money. 

4.  The  presentation  to  the  board  of 
waainers  wblob  by  PoL  Code,  section  872,  la 
required  before  the  oontroller  can  draw  his 
wamint  for  a  claim,  !•  not  excused  bj  the  Act  of 
March  81,  IBB!,  In  case  of  a  claim  for  a  bounty  for 
kllllDg  otqrotee,  althoniA  the  act  provides  for 
provloc  the  elalm  and  Obtainlnir  a  oenifloate 
tkatuuf  fnm  the  board  of  snpsrdsoca 

(OnBakeortacr.) 

C  ITo  iHipropriatioa  is  mad*  by  a  statute 
pnivldingfuruieparBuatofB  bouotrottGont 
of  the  cenetal  fund  in  the  tieasnrj  for  each 
eorote  whieb  shall  be  Aaatrored,  since  the  total 
amount  wblob  may  be  devoted  to  aacb  porpoae  is 
notspeeUM. 


(OetoberflO^UOU 

APPEAL  by  defendant  bom  a  |adginent  of 
the  Superior  Court  of  8acnitnento  Countr 
In  favor  of  petitioner  in  a  proceeding  for  a  writ 
of  mandamus  to  compel  defendant  to  pay 
bounties  which  petitioner  claimed  for  killing 
coyf>tes.  Renerud. 
The  facts  are  stated  in  the  opinions. 
Mr.  W.  H.  H.  Hart*  Ady-Qen.,  tot  ap- 
pellant. 

Msaan.  Freeman  A  Bates  for  respond- 
ent 

Searis.  Ok.  J.,  filed  the  following  opin- 
ion: 

The  Act  of  the  legislature  of  the  state  of 
Oallfornia,  approved  March  81,  1891,  en- 
titled "An  act  fixing  a  bounty  on  coyote 
scalps"  (Stat.  1891,  p.  880),  provides  in  its 
first  section  that  "any  person  who  shall  kill 
and  destroy  uny  coyote  or  coyotes,  in  any 
county  of  this  state,  after  the  passage  of  this 
act,  shall  be  paid  a  bounty  of  five  dollars 
out  of  the  general  fund  in  the  state  treasurr 
for  each  coyote  so  destroyed. "  The  second 
section  of  the  act  provides  that  the  person 
killing  any  coyote,  as  provided  in  section 
1,  shall  present  the  scalp  containing  ttie 
nose  and  ears  of  the  coyote  destroyed  to  any 
officer  authorized  to  administer  oaths,  and 
nuike  and  subscribe  to  an  affidavit  showing 


iroia— Vor  eoostttatloiialltr  of  appropriations 
of  puMio  money,  see  Daggett  v.  Oolgan  (CaL)  U  L. 
B.  A.  474,  and  note;  Waterloo  Woolen  Mfg.  Go.  v. 
Wianahan  (N.  T.»  14  H  B.  A.  481;  and  also  later 
«Mc«:  BoDrav.HartK3aL}UI..B.A.481;  Patty  V. 
Oolgan  (GbL)  U  L.  B.  A.  744;  Oacttoir  v.  mvlor  (& 
Dak.*  15  Ik  B.  A.  Ml;  loaUtutkm  for  Bdnoatkn  of 
Mote*  BUodv.  HeadMBOB(Ook>JUIkB.A.ait 

»L.a  A. 


Vasson  v.  Vayne  County  Oomis.  (Ohio)  IT  L.  B.  A 
796:  Gonlln  t.  Bao  Pranciaoo  City  *  County  Bupra. 
(ObL)  21  L.  B.  a.  474;  Uarion  Twp.  Board  of  Educa- 
tion V.  State  (Ohio)  SS  I*  B.  A.  770;  State  v.  Hoof* 
(K^)»L.B.  A.774. 

Tor  seetarlao  appropriations,  see  note  to  8ynod 
of  Dakota  V.  State  (S.  Dak.' U  L,  B.  A.  4U 


See  also  33  L.  R.  A.  752;  45  L.  R.  A  788. 
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time  and  place  Uiat  audi  animal  was  killed, 
vhich  Kalp  and  affidavit  may  be  deposited 
with  the  clerk  of  the  board  or  BuperTisora  of 
the  county  in  which  such  coyote  was  killed. 
Bection  8  provldeB  that  the  board  of  auper- 
visoiB  shall  quarterly  determlDe  the  number 
of  scalps  deposited  with  the  clerk,  and  by 
whom,  and  shall  five  to  each  penon  who 
may  have  deposited  acalpe  a  certiflcate  cer- 
tifled  by  the  clerk,  showing  the  number  of 
scalps  deposited  by  sudi  person,  and  the  sum 
due  him  at  the  rate  of  fire  dollars  per  scalp, 
asd  then  proceeds  as  follows:  "Sach.  cer- 
tificate may  be  presented  to  the  controller  of 
the  state,  who  may  draw  his  warrant  on  the 
general  fund  In  the  state  treasury  for  the 
snm  named  therein,  in  favor  of  the  person 
entitled  thereto."  The  remaining  sections 
provide  for  the  destruction  of  the  scalps,  and 
that  no  bounty  shall  be  paid  for  scalps  un- 
less presented  within  three  months  after  the 
coyote  1b  killed.  The  respondent,  J.  W. 
Ingram,  in  1898,  kilted  seventy-three  coy- 
otes In  the  county  of  Kern,  state  of  California, 
In  due  time  presented  the  scalps,  and  made 
affldarlt  as  by  law  provided,  and  In  due  and 
proper  form  re<%iTed,  after  an  examination, 
etc.,  a  certificate  of  Uie  clerk,  under  seal  of 
the  board,  showing  that  he  had  killed  sev- 
enty-three coyotes,  and  that  there  was  due 
•aid  Ingram  uie  sum  of  $866  from  the  state 
of  Caltfornla.  The  certiflcate  was  presented 
to  appellant  as  controller  of  the  state  April 
86, 1894,  and  a  demand  made  that  he,  the  said 
controller,  draw  his  warrant  on  the  general 
fund  in  the  state  treasury  in  favor  of  said 
J.  W.  Ingram  for  said  sum  of  |365,  which 
was  refused.  Respondent  thereupon  filed  an 
afildavit  in  the  Buperior  court  tn  and  for  the 
county  of  Sacramento,  setting  out  the  fore- 
going facts,  and  showing  a  compliance  with 
the  terms  of  the  statute,  and  averring  that 
"after  allowing  and  paving  all  warrants 
drawn  by  the  state  controller  against  the  gen- 
eral fund,  and  all  claims  allowed  hy  the 
state  board  of  examiners  for  the  forty-fifth 
fiscal  year,  there  remains  more  than  auffl- 
olent  in  said  fund  to  meet  the  said  warrant 
demanded  by  the  said  Ingram."  The  sworn 
affidavit  or  petition  admitted' "that  said 
claim  of  said  Ingram  has  never  been  pre- 
sented to  nor  acted  upon  by  the  state  board 
of  examiners. "  An  alternative  writ  of  man- 
date issued  to  appellant,  as  per  the  prayer 
of  the  sworn  petition  tlierefor.  Appellant 
appeared,  and  demurred  to  the  affidavit  and 
petition  upon  various  grounds,  among  which 
were  tliat  it  did  not  state  facta  sufficient  to 
constitute  a  cause  of  action  ;  (3)  that  it  fails 
to  show  that  the  claim  was  presented  to  the 
board  of  examiners  before  being  presented  to 
the  state  controller :  (3)  it  does  not  show  that 
said  claim  Is  exempt  from  the  provisions  of 
section  673,  Pol.  Code;  (4)  it  falls  to  show 
tliat  there  Is  an  appropriation  or  available 
fund  for  the  payment  of  the  claim  ;  (6)  that 
said  act  Is  unconstitutional  and  void,  In  that 
it  seeks  to  create  an  obligation  on  the  part 
of  the  state  which  would  be  a  gift,  and  with- 
out sufficient  conaidetatlon.  The  demurrer 
was  overruled,  and,  appellant  refusing  to 
answer,  such  proceedings  were  thereupon 
had  that  a  peremptory  writ  issued  to  appel* 
S8  L.B.  A 


lant,  commanding  him  to  draw  hts  warrant 
upon  the  treasury,  etc    Defendant  appeals. 

The  statute  In  question  comes  within  th* 
purview  of  the  police  power  of  the  state. 
This  power  is  said  to  extend  to  the  protec- 
tion of  tlie  lives,  limbs,  health,  comfort,  and 
quiet  of  all  persons,  and  the  protection  of 
all  property  within  the  state,  it  is  a  power 
inherent  In  the  state  by  rlrtue  of,  and  one 
of  the  atteibutee  of,  its  sovereignty.  Under 
tlie  exercise  of  this  ^neral  police  power, 
persons  and  property  are  subjected  to  re- 
straints and  burdens'ln  order  to  secure  the 

Sineral  comfort,  health,  and  prosperity  of 
e  stete.  of  the  perfect  right  in  the  legisla- 
ture to  do  which,  as  was  said  by  Redneld, 
Oh.  J.,  in  Thorpg  r.  Rutland  A  B.  B.  Co., 
97  Vt.  140,  69  Am.  Dec.  635,  *'no  question 
ever  was,  or  upon  acknowledged  general 
principles  ever  can  be,  made,  so  far  as  nat- 
ural persons  are  concerned. "  It  is  coexten- 
sive with  self -protection,  and  Is  often  re- 
ferred to  as  "  the  law  of  overruling  neces- 
sity." It  Is  that  Inherent  and  plenary  power 
In  the  state  which  enables  it  to  prohibit  all 
things  hurtful  to  the  comfort  and  welfare  of 
society.  iMke  Fiou)  v.  Bom  Bill  Gemet«r$ 
Oo.  70  111.  193,  33  Am.  Rep.  71.  How  far 
the  provisions  of  the  legislature  can  extend 
is  always  submitted  (subject  to  constitu- 
tional limitations)  to  Its  discretion,  provided 
Its  acts  do  not  go  beyond  the  great  principle 
of  securing  the  public  safety;  and  Its  datj 
to  provide  for  the  public  safety,  within  well- 
defined  limito  and  with  discretion,  is  impera- 
tive. "  All  laws  for  the  protection  of  lives, 
limbs,  health,  and  quiet  of  the  person,  and 
for  the  security  of  all  property  within  the 
atete,  fall  within  this  general  power  of  gov- 
ernment. "  &ait  T.  JTovM,  47  Me.  189.  "  Any 
law  which  goes  bevond  that  principle,  which 
undertakes  to  abolish  rights,  the  exercise  of 
which  does  not  involve  an  infringement  of 
the  rights  of  others,  or  to  limit  the  exercise 
of  rights  beyond  what  is  necessary  to  pro- 
vide for  the  public  welfare  and  the  general 
security,  cannot  be  included  in  the  polio* 
power  of  the  government  It  is  a  govern- 
ment usurpation,  and  violates  the  principles 
of  abstract  justice,  as  Uiey  have  been  de- 
veloped under  our  republican  institutions.* 
Tiedeman,  Pol.  Powers,  pp.  4,  6.  The 
Statute  of  March  81,  1801,  is  not  within  Uie 
limitation  to  the  exercise  of  the  police  power. 
That  coyotes  are  a  pest  and  scourge  to  tiie 
breeders  of  sheep  and  other  small  domestic 
animals  is  matter  of  common  knowledge. 
To  provide  adequate  means  of  defense  against 
this  common  enemy  to  those  engaged  in  an 
important  industrial  pursuit  la  clearly  within 
the  general  police  powers  of  the  legislative 
branch  of  the  government,  through  which  all 
police  power  is  exercised.  .  The  statute  \% 
not  then  void  In  the  sense  that  it  violates 
the  fundamental  principles  of  free  govern- 
ment, and  infrinees  upon  the  original  rights 
of  the  citizen.  This  remark  Is  indulged  for 
the  reason  that  it  has  been  said  by  some  of 
the  most  eminent  juriste  of  our  country  that 
the  state  legislature.  In  the  absence  of  con- 
stitutional limitetlons,  is  not  so  far  omnip> 
otent  that  it  can  pass  valid  laws  violative 
of  the  fundamental  theories  upcm  whtcb  e^ 
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llchtened  goTerninent  Is  ooDStmcted.  Oaidtr 
w.BuU,  SlJ.  R.  S  Dall.  880,  1  L.  ed.  648; 
jmdnton  T.  Leland,  27  U.  S.  2  Pet  057,  7 
L.  ed.  S58:  Taylor  t.  Porter,  4  Hill,  145,  40 
An.  Dec.  £74 ;  Qot^n  t.  Stonington,  4  Coan. 
900,  10  Am.  Deo.  121 ;  Variek  w.  Smith,  6 
PalRe,  187,  8  L.  ed.  650,  28  Am.  Dec.  417; 
Griffith  T.  Orauififrd  County  Oomrt.  20  Ohio, 
600;  Aw*  Que,  S  Pick.  169. 

Tbere  is  no  suggestion  that  the  statute  In- 
frlngestfae  Federal  ConstltutloQ.  It  remaios 
then  to  inquire.  Does  It  Tiolate  any  OTovision 
of  the  constitution  of  this  state  f  The  con- 
tention of  appellant  Is  that  the  bonnty  pro- 
vided to  be  paid  by  the  statute  Is  a  gift,  and 
Inhibited  by  the  thirty 'first  section  of  article 

4  of  the  Oonfltitution  of  California,  which, 
•0  far  u  applicable,  is  as  follows:  "The 
legiilatnn  shall  have  no  power  to  give  or  to 
lend.  .  .  .  Nor  shall  It  hare  power  to 
make  any  gift  or  authOTlxe  the  making  any 
gift  of  any  public  money  or  thing  of  valne 
to  any  individual,  municipal  or  other  cor- 
poratf<m  whatever."  A  "gift"  has  been  Ju- 
atcially  defined  ss  "a  voluntary  transfer 
of  his  property  by  one  to  another,  without 
any  conef deration  or  compensation  therefor." 
Gray  T.  Barton,  55  N.  T.  72,  14  Am.  Rep. 
161.   To  the  same  effect  is  3  Bl.  Com.  440; 

5  Stephen,  Com.  109 ;  2  Kent.  Com.  437.  A 
"bounty"  signifies  moneys  paid  or  a  premium 
offered  to  enoourage  or  promote  an  object,  or 
procore  a  particular  act  or  thing  to  be  done. 
JMar  T.  DanuerM,  8  Allen,  84.  A  sum  of 
money  or  other  things  given,  generally  by 
the  government,  to  certain  persons,  for  some 
service  they  have  done  or  are  about  to  do  to 
the  public  Ahbe  v.  AUen.  80  How.  Pr.  484. 
The  terms  "bounty"  and  "reward"  are  nearly 
allied  In  meaning,  the  distinction  being  the 
fonner  ta  said  to  be  the  appropriate  term 
whoe  the  fervtces  or  action  of  many  persons 
are  desired,  and  each  who  acts  upon  the  offer 
may  entitle  himself  to  the  promised  gratuity 
without  prejudice  from  or  to  the  claims  of 
otbers,  while  a  reward  applies  to  the  case  of 
a  single  service,  which  can  be  only  once  per- 
formed, and  tiierefore  will  be  earned  only  by 
the  oerson  or  co-opemtlng  persons  who  suc- 
ceed while  others  fall.  Black,  Law  Diet,  ti- 
tle Bounty.  A  primary  meaning  of  "  bounty" 
Isgoodnesa,  kindness,  virtue,  worth;  (2)  lib- 
erality in  bestowing  gifts  or  favors,  gracious 
or  liberal  giving,  generosity,  munfaceace ; 
(8)  a  premium  offered  or  given  to  induce 
men  to  enlist  in  the  public  service,  or  to  en- 
courage any  branch  of  industry,  as  husbandry 
or  manufactures.  Webster.  As  applied  to 
bounties  given  by  statute,  there  is  a  consid- 
eration implied ;  so  long  as  the  consideration 
is  not  rendered,  it  remains  a  mere  offer  or 
privilege,  which  may  Im  taken  away  by  a 
repeal  of  the  statate;  but  when  earned,  by 
cmplying  with  the  conditions  of  the  stat- 
ute, the  right  to  tiie  bounty  becomes  vested. 
Cooley.  Const.  Ltm.  6th  ed.  pp.  471,  472; 
Batt  Sofiinaw  lifq.  Go.  v.  Eatt  Saginaw,  19 
Hlch.  250,  2  Am.  Rep.  82;  Eatt  Saginaw 
SaU  Hfg.  Co.  v.  East  Saginaw.  80  U.  8.  IS 
Wall.  878.  aO  L.  ed.  611 ;  P^U  v.  Board  of 
Asfe  AudUort,  9  Mich.  837.  There  being  a 
consideration  for  the  claim  of  respondent, 
tendered  by  him  under  the  ofter  of  the  stat- 
•8I.K& 
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ate.  the  money  claimed  ts  not  a  elft  and  Is 
not.  therefore,  obnozioaa  to  the  provision  of 
the  constitution  quoted  tupra.  Syer  v.  &ock- 
xoett,  14  Cal.  184,  78  Am.  Dec.  084.  Our  at- 
tenUon  is  not  called  to  any  other  constitu- 
tional provision,  either  state  or  federal,  witJi 
which  the  statute  in  question  Is  claimed  to 
conflict ;  hence,  we  conclude  that  as  the  stat- 
ute comes  within  the  general  welfare,  for 
which  the  legislature  Is  authorized  to  pro- 
vide  under  Its  polioe  powers,  and  not  being 
violative  of  the  fundamental  law,  it  must  be 
upheld  as  a  valid  and  subsisting  law. 

Should  the  claim  have  been  presented  to 
the  state  ixmrd  of  examinersT  The  trial  court 
evidently  proceeded  upon  the  theory  that,  as 
the  Act  of  March  81.  1801,  provided  that 
any  person  who  shall  kill  and  destroy  any 
coyote  or  covotes  in  any  county  of  the  state 
shal  1  be  paid  a  bounty  of  five  dollars  for  eadi 
coyote  so  killed,  out  of  the  general  fund  of 
the  state  treasnry,  and  provided  for  taking 
the  proof  thereof  and  Issuing  a  certificate 
therefor  by  the  board  of  supervisors  of  the 
proper  county,  and  provided  that  "such  cer* 
tlflcate  may  be  presented  to  the  controller  of 
state,  who  may  draw  his  warrant  on  the  gen- 
eral fund  In  toe  state  treasu^,"  etc..  It  dis* 
pensed  with  the  necessity  oi  a  presentation 
of  the  claim  to  the  state  board  of  examiners. 
Section  660  of  the  Political  Code  provides 
that  any  person  having  a  claim  against  the 
state,  for  which  an  apf-roprlation  has  been 
made,  may  present  the  same  to  the  board  (of 
examiners)  ;  If  the  board  approves  tlie  same, 
they  must,  under  section  661,  indorse  their 
approval  thereon,  and  transmit  the  same  to 
t£e  controller,  who  must  thereupon  draw  his 
warrant,  etc.  If  no  appropriation  has  been 
made  for  the  payment  of  a  claim  provided 
for  by  law,  or  if  an  appropriation  made  has 
been  exhausted,  the  Doard  must,  upon  ap* 
proving  It,  transmit  It  to  the  legislature, 
with  a  statement  of  their  approval.  Section 
672  is  as  follows :  "The  controller  must  not 
draw  his  warrant  for  any  claim  unless  it  has 
been  approrod  by  the  board,  and,  when  here- 
after the  controller  Is  directed  to  draw  his 
warrant  for  any  purpose,  thi^  direction  must 
be  construed  as  subject  to  the  provisions  of 
this  section,  unless  the  direction  is  accom- 
panied by  a  special  provision  exempting  it 
from  its  operation."  Section  673  exempts 
official  salaries  and  claims  upon  the  cootln- 

f;ent  fund  of  either  house  of  the  legislature 
rem  the  operation  of  the  foregoing  sectiona. 
It  will  be  perceived  that  by  section  672  a 
direction  to  the  controller  to  draw  his  war* 
rant  in  payment  of  a  claim  which  has  not 
been  approved  by  the  hoard  of  examiners  la 
not  sufficient,  unless  it  is  accompanied  by  a 
special  provision  exempting  it  from  the  op- 
eration of  that  chapter.  We  find  nothing  In 
the  provision  of  the  statute  In  question  ex- 
empting the  claims  therein  provided  for  from 
the  section. 

Respondent  contends  that  there  was  no  ne- 
cessity for  presenting  the  claim  te  the  board 
of  examiners;  that  it  has  been  audited  and 
made  certain  by  the  action  of  the  board  of 
supervisors,  so  that  no  duty  remained,  except 
to  make  payment ;  and  in  support  of  this  view 
we  are  referred  to  Meytr  v.  iVr(«r,  06  Cal. 
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•7;  FrMhitt  t.  Chamberlain,  6S  Ca).  608  ; 
Greem  Omnty  w.  Daniel,  103  U.  S.  187.  2Q 
L.  ed.  9d;  Lincoln  Oeunti/Y.  Lumng,  188  U. 
S.  583,  88  L.  ed.  767.  Meyer  t.  Porter  waa  a 
caw  in  which  a  mandate  was  sought  against 
the  treasurer  of  Sacramento  to  compel  him  to 
pay  out  of  funds  in  the  city  treasury  certaio 
past-due  and  payable  coupons  belonging  to 
bonds  Issued  by  tbe  city  under  a  statute 
passed  in  1858,  and  which  provided  an  Inter- 
est and  stnklog  fund  for  the  payment  of  the 
interest  umuany,  and  the  bonds  at  maturity. 
It  was  claimed  on  behalf  of  the  city,  among 
other  things,  tbat  the  coupons  sliould  have 
been  presented  for  ezaminatlon,  audit,  and 
allowance  to  tbe  board  of  trustees  and  audi- 
tor, pursuant  to  a  statute  in  1868.  This 
court  held,  however,  that,  as  the  law  under 
v/hlch  the  bonds  issued  made  it  the  duty  of 
the  treasurer  to  pay  tbe  ooupona  in  the  man* 
ner  and  out  of  the  fund  provided  for  that 
purpose,  no  warrant  was  necessary  to  author- 
ize their  payment.  In  FreehiU  v.  Chamber- 
lain the  same  qu«tIon  was  raised,  and  the 
court  held  that  the  statute  under  which  the 
bonds  were  issued  established  them  as  debts 
to  be  paid,  and  hence  tbat  neither  tbe  audi- 
tor nor  tbe  board  of  trustees  had  any  discre- 
tion or  authority  to  reject  tbem,  or  prevent 

fiayment.  It  will  be  observed  tbat  these  eases 
DTolved  contracts  entered  Into  by  tbe  city 
under  and  pursuant  to  a  statute  authorizing 
them  BO  to  do,  and  providing  tlie  time,  place, 
and  manner  of  payment,  and  that  the  Act  of 
1868  (SUt.  186S.  p.  415}  was  a  law  passed 
long  subsequently,  and  Imposing  new  bur- 
dens npcm  the  holders  of  city  Donds.  In 
GreeTie  County  t,  DaniH,  where  a  like  ques- 
tion was  raised,  it  was  held  that  the  issuing 
of  tlte  bonds  by  the  county  court,  signed  by 
its  presiding  officer,  was  the  equivalent  of 
audtting  by  the  same  body,  as  required  by  a 
statute  in  case  of  claims  against  um  county, 
and  tbat  the  amount  and  validity  of  the  li- 
abUitv  were  definitely  fixed  when  the  war- 
rants issued.  Id  Lineein  County  y.  Ijuning 
it  was  held  tbat  a  similar  clause,  requirinff 
claims  to  be  presented  to  the  countv  commis- 
sioners, etc.,  applied  only  to  unliquidated 
claims  and  accounts,  and  did  not  apply  to 
bonds  and  coupons.  Saviyer  v.  Q^an  (de- 
cided April  Si  1894),  108  Oal.  i»83.  related 
to  the  duty  of  the  controller  to  issue  bis 
warrant  In  payment  of  coupons  upon  bonds 
issued  under  an  act  passed  In  1857,  known 
as  "Indian  War  Bonds;"  and  it  was  held 
tbat,  in  view  of  the  provisions  for  their  pay- 
ment under  the  law,  it  was  not  necussary  to 

E resent  such  coupons  to  the  ezamlnen.  The 
oard  of  examiners  was  not  provided  for  un- 
til 1858  (Stat.  1898,  p.  213).  Since  that 
date  it  has  been  In  force,  and  section  673  of 
tbe  Political  Code  embodies  substantially  tbe 
same  provision  as  section  5  of  the  original 
act.  A  "claim"  is  a  demand  of  some  matter, 
as  of  right,  made  by  one  person  upon  an* 
other,  to  do  or  forbear  to  do  some  act  or  thing, 
as  a  matter  of  duty.  The  controller  roust  not 
draw  his  warrant  for  any  claim  unless  It  has 
been  approved  by  the  board,  and.  If  directed 
so  to  do.  It  must  be  subject  to  section  672, 
tupra,  unless  ttie  direction  .la  accompanied 
by  a  special  provlsfai  exempting  It  frmn 
tSUVL  A. 


the  provision  of  said  section  673.    The  stat- 
ute in  regard  to  bounties  for  killing  coyote* 
may  be  construed  to  direct  the  controller  to 
draw  his  warrant,  but  it  does  not  In  any 
way  exen^t  It  from  the  operation  of  sucK 
section.    Whatever  the  rule  may  be  tn  f  aiioa 
which  do  not  come  within  the  technical  defl- 
uition  of  tbe  term  "claim,"  we  are  of  opin- 
ion that.  If  any  force  Is  to  be  given  to  thf» 
sectlcm  In  any  case.  It  applies  u>  the  present 
one.   Tbe  controller  can  never  draw  his  war- 
rant upon  the  treasntor  except  when  directed 
•o  to  do  by  B(Hne  law ;  and,  if  such  dtrectton 
alone  is  sufDcient  to  require  it,  then  we  m% 
once  do  away  with  the  force  and  effect  of  » 
salutary  provision  of  tbe  statute,  enacted  aa 
a  safeguud  of  the  treasury.   It  will  not  do 
to  say  that  the  supervisors  have  audited  tho 
claim,  and  that  that  is  sufficient   The  stat- 
ute has  designated  the  board  of  examiners  a» 
the  body  by  which  the  audit  must  be  made, 
and  either  such  audit  of  a  claim  must  be 
had,  or  a  special  provision  exempting  tbo 
claim  from  such  audit  must  be  contained  in 
tbe  direction  to  tbe  controller,  before  It  be- 
comes his  duty  to  issue  his  warrant  For 
this  reason  we  are  of  opinion  tbe  court  be- 
low erred  In  awarding  the  writ  of  mandate 
against  tbe  controller,  and  the  judgment 
should  be  reversed,  and  the  oomt  below  dt* 
rected  to  diunlss  the  writ. 

I  concur :   Belelwr»  CL 

Per  Cnrlanu 

For  the  reasons  given  In  tbe  {ongoing 
opinion,  the  judgment  i»  reverted,  and  tbe 
court  below  direct«d  to  dismiss  the  writ 

I  concur  in  tbe  judgment :  Fitag;era]d« 

IlMtty,  OJi.  J.,  tad  Van  Timmt,  J.,  did 

not  participate  In  tbe  foregoing  decisicm. 

A  petition  for  rehearing  was  subsequentlv 
filed  in  response  to  which  on  November  9S, 
1694.  the  following  oplnim  was  filed: 

Per  Onriamt 

The  parties  to  this  cause  unite  tn  asking 
tbe  court  to  determine  the  qoeetlw  whether 
or  not  the  act  entitled  the  "  CS^ote  Scalp  Act" 
makes  an  appropriation  for  tbe  .payment  of 
claims  under  it  In  order  to  comply  with 
this  request  the  judgment  herein  Is  set  aside 
and  a  rehearing  granted,  and  It  is  ordered 
that  the  cause  MiOTthwith  resubmitted,  and 
that  either  par^  may  within  fifteen  days 
from  tills  date  file  addititnal  points  and  aa- 
thoritiea  on  the  question  of  suidi  apiwoprin* 
tlon  tf  he  so  deems. 

After  rehearing  Heiushaw*  J.,  on  Feb- 
ruary 38.  1896,  on  behalf  of  the  eoon  dellT-. 
ered  the  following  opinion : 

npm  Joint  petition  of  appellant  and  re- 
spondent this  cause  was  ordered  to  be  beard 
In  bank  for  the  determlnatlMi  of  the  single 
qnestifm  whether  or  not  tbe  act  under  con- 
sideration ("An  act  fixing  a  bounty  on  coy- 
ote scalps.  *  Stat  1891.  p.  380)  made  aopro- 
priatioD  for  the  payment  <^  claims  arising 
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nder  It.  The  opinion  heretofore  rendered, 
fled  October  80,  1804,  itsnds  ocxiflrmed,  and 
what  U  now  added  !•  to  be  omutroed  with 
It. 

The  objectiona  raised  to  the  safBoiency  of 

the  act  are  (1)  that  no  appropriation  at  all 
U  made  by  It;  (8)  that,  if  an  appropriation 
is  made,  that  appropriation  is  void  for  un- 
certainty in  amount. 

It  is  pioTided  by  aecticm  8^  article  4.  of 
Um  CcnuMltuttMi  tut  "no  mmey  ehall  be 
drawn  frmn  the  treaaniy  bat  In  consequence 
of  appropriations  made  by  law,  and  upon 
warrants  duly  drawn  thereon  by  the  control- 
ler." liiis  Inhibition  is  supplemented  by 
subdlTlalon  17,  S  488,  Pol.  Code :  **  No  war- 
rant must  be  dnwn  unless  authorized  by  law, 
and  upon  an  unexhaosted,  specifleapproprla- 
tim  proTided  by  law  to  meet  the  same. 
Every  warrant  must  be  drawn  upon  the  fund 
out  of  which  It  Is  payable  and  specify  the 
serrices  for  which  It  ia  drawn,  when  the  lia- 
bility accrued,  and  the  specific  appropria- 
tion applicable  to  the  payment  thereof." 
The  Constitution  of  1840,  art.  4,  §  ^>  pro- 
vided: "No  money  shill  be  drawn  from 
(be  treasury  but  in  couseqnence  of  appro- 

Erlatloos  made  by  law."  By  act  of  the  leg. 
tlature.  In  1864  the  duties  of  the  controller 
were  expreeaed  in  terms  substantially  the 
tame  as  those  now  found  in  subdivision  17 
of  section  488  of  the  Political  Code,  shore 
quoted.  SUt  18&4.  p.  SO.  The  laffa  of  the 
state  regardiag  appropriations  hare  thus  been 
uniform  from  a  rery  early  day,  and,  if  any 
eonbarlet^  of  opinion  be  found  in  the  ad- 
judlo^  cases,  It  cannot  be  explained  upon 
the  ground  of  changed  prOTisions  in  the  law. 
One  of  the  earliest  eases  npon  the  qufstion 
of  spproprlfttion  is  that  of  PeopU  r.  Broo/a, 
16  Cu.  98.  The  act  there  In  question  pro- 
Tided  that  the  sum  of  $1S,000  per  month,  or 
a  sum  less  than  that,  iu  Bocordaooe  with  the 
CMtnct  to  be  entered  Into,  "is  hweby  sp- 
propriated  out  of  any  money  In  the  treasury 
not  otherwise  appropriated. "  It  was  claimed 
that  no  specific  appropriation  of  funds  In  the 
treasury  had  been  made.  The  oplnioD  by 
Field,  CA.  J.,  is  an  elabwate  exposition  of 
tlK  law,  and  In  It  he  sayi:  "To  sn  appro- 
priation, within  tiie  meanlnc  of  Hie  consti- 
tution, nothing  mors  Is  requisite  than  a  de- 
signation of  the  amount  and  the  fund  out  of 
which  it  shall  be  paid.  It  is  not  essential 
to  Its  validity  that  funds  to  meet  the  same 
should  be  at  the  time  in  the  treasury.  As 
m  matter  at  fact,  then  hare  seldom  been  in 
lbs  tressury  the  necessary  funds  to  meet  the 
tereral  amounts  spproprlated  under  the  gen- 
eral appropriation  acts  of  each  year.  The 
appropriation  Is  made  In  anticipation  of  the 
receipt  of  the  yearly  rerenues.  It  constl- 
tntes.  indeed,  the  authority  of  the  controller 
to  draw  his  warrants,  and  of  the  treasurer, 
vhen  In  funds,  to  pay  the  same,  and  that  Is 
all.  When  the  oonstitutlmi,  therefon^  says 
thst  no  money  shall  be  drawn  from  the  treas- 
ury but  In  consequence  of  appropriations 
SMde  by  law,  it  only  means  tliat  no  moneys 
shall  be  drawn  except  In  pursuance  of  ]aw  ; 
sod  when  the  Act  of  April  18.  1654,  pro- 
vides that  no  warrants  shall  be  diawn  except 
there  be  an  unexhausted,  speoiflo  approprla- 


tion  to  meet  the  same,  it  means  only  that 
the  controller  shall  not  draw  a  warrant  for 
a  specific  object  when  he  has  already  drawn 
for  the  full  amount  of  the  appropriation 
made  fur  that  object "  The  true  test  ss  to 
whether  any  particular  langua^  In  an  act 
ia  sufficient  to  make  an  appropriation  is  here 
found.  "To  an  appropriation,  within  the 
meaning  of  the  constitution,  nothing  more 
is  requisite  than  a  designation  of  tiie  amount 
and  toe  fond  oat  of  which  it  shall  be  paid." 
If  the  amount  be  certain*  one  of  the  naaons- 
for  the  con8titatl(HiaI  requirement  Is  com- 
plied with,  in  that  the  people  are  enabled 
to  determine  how  much  of  their  Qioney  is  to- 
be  devoted  to  the  named  purpose.  The  de- 
signation of  the  fund  lllcewise  enables  the 
people  to  see  how  much  of  the  moneys  sst 
apart  to  a  particular  fund  is  to  be  drawn 
from  It  ana  used  tat  the  specific  end.  But 
under  out  system,  countenanced  by  the  cus- 
tom of  years.  It  Is  not  necessary  In  all  cases 
that  the  act  In  terms  should  name  the  fund. 
The  general  fund  itself  is  defined  to  be  "tbe- 
moneys  received  into  the  treasury,  and  not 
specifically  appropriated  to  any  other  fund." 
Pol.  Code,  %  4S4.  From  these  moneys  all 
appropriations  are  paid  which  are  not  madr 
rayahle  out  of  any  other  especially  namel 
fund. 

The  language  of  the  act  here  under  con 
sideration  Is  as  follows:  "Any  person  who 
shall  kill  or  destroy  any  coyote  or  coyotes- 
shall  be  paid  a  bounty  of  five  dollars  out  of 
the  general  fund  In  the  state  treasury,  for 
each  coyote  so  destroyed. "  The  queation  re- 
mains whether,  measured  by  tbe  rule  aboTO 
given,  this  language  constitutes  an  appro- 
priation. We  think  not.  The  fund  from 
which  the  bounties  are  to  be  paid  ia  expli- 
citly designated,  but  the  amount  of  money 
in  the  general  fund  devoted  to  the  payment 
of  these  bounties  la  not  specified.  Tlie  lan- 
guage lacks  the  first  essential  to  an  effi- 
cient appropriation.  There  is  no  designated 
amount,  and  consequently  there  is  no  "speci- 
fic appropriation"  to  be  exhuuated,  unless  11 
can  be  said  that  the  whole  general  fund  is 
set  aside  as  a  specific  appropriation  to  the 
end  in  view,— a  proposition  not  seriously  to 
be  considered.  Iteemne  w.  Bell,  4  Cal.  888. 
It  is  freely  conceded  that  the  use  of  technical 
words  in  a  statute  is  not  necessary  to  creata- 
an  appropriation.  But.  while  no  set  form 
of  language  Is  requisite,  upon  the  other 
hand  there  are  some  things  which  plainly 
enough  are  not  severally  an  appropriation. 
A  promise  by  Uie  government  to  pay  money 
is  not  an  appropriation,  A  duty  on  the  part 
of  the  legislature  to  make  an  appropriation 
Is  not  such.  A  promise  to  make  an  appro- 
priation is  not  an  appropriation.  Usage  of 
paying  money  in  the  araence  of  so  appro- 
priation cannot  make  an  appropriation  for 
future  payment.  JHaiins  v.  8^U,  30  lod. 
888.  The  utmost  that  can  be  claimed  for 
the  act  under  consideration  Is  that  it  pledges- 
tlie  good  faith  of  the  state  to  the  making  of 
an  Appropriation.  Herein  the  language  of 
the  supreme  court  of  Colorado,  In  ln*titut& 
for  Bduealion  of  Mute  d  Blind  v.  Henderton. 
IB  Colo.  105,  18  L.  R.  A.  808,  is  peculiarly 
apposite:  "To  psnnit  the  disbnisement  of 


Digitized  by 


Google 


tSt  NoBEH  Oabouna 

«n  indefloite  amount  of  money,  as  these 
bounty  acts  contemplate,  la  to  Introduce  an 
element  of  uncertainty  into  these  calculations 
that  will  seriously  embarrass  both  the  legis- 
lature and  the  departmentB  in  giving  effect 
to  our  state  constitution  with  relation  to  the 
levving  of  taxes  to  meet  appropriations.  If 
the*  legislature  desires  to  pay  bounties,  It 
may  do  so  for  all  proper  purtioses  by  mak- 
ing tlie  necessary  appropriations  therefor. 
Thus  the  public  funds  of  the  state  will  be 
protected,  and  the  safeguards  provided  by 
&e  vigilance  of  dw  framers  of  our  funda- 
mental law  will  be  given  a  oonstructton  best 
calculated  to  prevent  the  evils  aimed  at." 
The  conchislon  thus  reached  is  in  no  wise 
affected  by  such  cases  as  San  Franeiieo  v. 
Dunn,  69  Cal.  78,  and  Grand  Lodge,  I.  0. 
G.  T.  of  Calif omia  v.  Markham,  103  Cal. 
169.  In  tiiose  eases  the  acta  construed  made 
contribution  to  the  support  of  indigents, 
under  section  23,  article  i,  of  the  Constitn- 
tion.  As  to  the  act  under  consideration  in 
Grand  Lodffe,  I.  0.  Q.  T.  <ff  California  r. 
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(.  H.a  J 

1.  A  dty  1*  not  liable  fbr  the  acte  of  ita 
■Ml  Willi  lo  the  managenieDt  of  fireworks 
wbleb  Its  offloen  are  managing  wltbont  lawful 
auttaoxlty. 

S.  A  mwDlripallty  to  not  aaaworaUe 
tW  tho  torts  of  a  aervant  except  where  the 
wrong  complained  of  to  aoaotdoDe  Intbe  course 
of  Its  lawful  employmeot,  or  so  omiSBloa  of  a 
du^  devolving  upon  bim  as  Incident  to  auoh  ser- 
vloe. 

8*  Anfhorl^  to  expend  paUle  rnonex 

fbr  pyrotechnic  dtoplay  and  oondnot  It  un- 
der ttaeausploea  of  tbedtyofD  cere  is  not  Inotiidea 
In  general  power  to  pass  ordlnanoea 

lAprU  U.  IBHb) 

APPBAIi  1^  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Wake  County  in 
favor  of  defendant  In  an  action  brought  to  re- 
cover damages  for  personal  injuries  recelred 
by  plaintiff  through  the  alleged  negligence  of 
defendant's  servanls  lo  the  management  of  a 
display  of  fireworks.  Affimud. 
The  facts  are  stated  in  the  opinion, 
J/M«r«.Battle  ft  Mordecai.  for  appellant; 
The  charge  was  that  the  Jury  might  find 
from  the  evidence  that  the  defendant  turned 
over  the  wt>rk  of  sending  up  the  fireworks  to 
experts  as  independent  contractors  or  jobmen, 
■nd  if  they  should  so  find,  then  the  defendant 
was  not  liable. 
A  contractor,  who  rimply  undertakea  to 

Nom— As  to  UabUlt7  of  ettr  for  Injuries  eaused 
byflreworks.saealsoBoBDlODv.  Vedger  (Hass.)  18 
L.  B.  A.  8B6,  and  note;  also  the  later  eases  of  Spelr 
v.  Brooklyn  (N.  T.)  &  L.  B.  A.  Kl,  and  FIfleld  v. 
Pbcenlz  (Arts.)  M  L.  B.  A.  4801 
S8  L.a  A 

See  also  43  l^.  R.  A.  295. 


Sdfbbicb  Codbt.  Ara. 

Harkham,  the  constitution  Itself  provide* 
the  manner  of  the  making  of  the  appropria- 
tion, and  the  act,  conforming  to  the  manner 
prescribed,  baa  the  constltatTai  of  tbe  state 
for  Ita  direct  authority.  In  Am  Avnoaa* 
V.  Dunn,  $upra,  it  was  held  that  no  legis- 
lative action  Is  required  to  give  force  to  the 
constitutional  proviso,  and  that  upon  the 
happening  of  the  contingency  the  language 
of  tne  constitution,  ex  woprio  tigora,  acted 
as  an  appropriation,  and  aualifled  the  gen- 
eral constitutional  inhibition.  These  cases, 
therefore,  are  not  in  point  apm  the  pieaent 
question. 

For  this  reason,  in  addition  to  those  here- 
tofore given,  tht  judgment  it  rewrted,  and  the 
court  &low  directed  to  dismiss  the  writ. 

We  concur:  T^ple*  J.;  Oarontte 
J.;  HarrUon.  J.;  KeFarlaadt  J- 

Beat^,  Oh.  J.,  and  Vaa  Fleet.  J.,  did 

not  participate  in  this  decisiOB. 


SUPREME  COURT. 

bring  about  a  result  after  his  own  methods.  Is 

not  a  servant.  But  one  Is  such  who,  though 
he  is  to  have  a  slipulated  price  for  a  thing,  ex- 
ecutes tt  under  the  direction  or  superintendence 
of  the  employer. 

Bishop,  Non-Cont.  L.  g  602. 

An  Independent  contractor  is  one  who  ren- 
ders service  in  the  course  of  an  occupation, 
representing  tbe  will  of  his  employer  oiOj  as 
to  the  result  of  his  woik.  and  not  ai  to  tbe 
means  by  which  it  Is  accomplished. 

a  Thomp.  Neg.  §§  18,  32,  8»a,  p.  899. 

In  Winoall  v.  Brititon,  83  N.  0.  6S4,  Amade 
a  contract  with  B  that  B  should,  forastipu- 
isted  sum,  remove  a  houae  from  one  side  of  a 
street  to  the  other,  and  the  plaintiff  was  Inh 
Jured  by  B's  negligence.  A  was  hdd  respon- 
stbie  for  it 

One  who  on  account  of  peculiar  skill  It  em- 
ployed by  the  day  to  oversee  work  for  his  em- 
ployer, and  who  takes  the  entire  charge  of  it, 
is  yet  BO  for  a  servant  that  his  employer  b  an- 
swerable for  his  mslfeesance. 

Morgan  v.  Boaman,  83  Ho.  688. 

The  sending  up  of  fireworks  in  a  dty  Is  In 
itself  dangerous.  Under  such  drcumstanoes 
the  employment  of  a  separate  contractor  Is  no 
defense  to  tbe  one  for  whom  the  work  li  done. 

Thomp.  Neg.  §  24,  p.  901. 

The  fsct  that  the  men  who  came  out  with 
the  fireworks  may  have  been  in  the  employ  of 
the  persons  from  whom  tiie  flxeworka  weie 
purchased  does  not  in  law  make  tbon  any  the 
less  the  servants  of  ttie  city. 

WjfUie  V.  Patmer,  19  L.  R.  A.  886.  187  N. 
Y.  248;  Wood  v.  Oobb,  18  Allen,  68. 

It  tbe  public  was  induced  to  attend  by  an 
invitation,  express  or  implied,  a  person  injured 
by  tbe  default  or  neglect  of  defendant  can  re- 
cover. 

OampMl  T.  Boyd.  88  N.  C.  129, 48  Am.  Be^ 
740. 

Tbe  undertaking  was  not  tfltra  tfrm. 

t  Tbomp.  TSfeg.  g  4,  p.  787;  Oo/un  t.  S«m 
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ronl.  4  L.  B.  A.  408, 118  N.  T.  032;  Salt  Lake 
Citt  r.  SbOiiter,  118  U.  8.  9S6.  80  L.  ed.  176; 
Joan,  Neg.  Hud.  Corp.  g»  173,  176.  179; 
aprir  T.  aroMyn.  21  L.  B.  A.  641,  189  N.  Y. 
6. 

The  dty  was  liable. 

Mearetv.  Wilmington  Comn.  81 N.  0.  78, 49 
Am.  Dec.  412;  i^MM-v,  Bnokti/n  and  CbA«n  v. 
Aw  Fonfc,  nipni. 

Jfiw«,  J.  ir.  HoUUb^  Mid  Stnmir  * 
8troB|r  f or  an;idke. 

Avmx,      dellvared  the  (vision  of  the 
«oiut: 

The  prlncliMl  questions  inesented  by  this 
•ppeel  are:  FInt,  wlieuer  the  city  of 
RsielKh  wea  empowered  by  any  general  or 
ipeelu  BtatDte  to  purchase  flrewwks,  awl 
iwder  a  committee  to  direct  the  manner  of 
making  the  display;  second,  wiiether,  if  no 
each  authority  bad  t)een  delegated  to  the 
mnnlclpality  it  would  be  answerable  for  the 
wroneful  conduct  of  agents  acting  within 
the  scope  of  its  imtructioo  to  them,  but  in 
the  exercise  of  anthorlty  not  delegated  to  It  by 
the  legislature.  It  will  posaibfy  aid  us  In 
the  elucidation  of  these  questions  to  lay  down 
some  Keneral  fundamental  rules  defining  and 
Axing  the  limits  of  municipal  powers.  So 
kmc  as  a  ctty  keeps  within  the  purview  of 
Its  delegated  Mtthority,  It  is  not  respcmsible 
for  any  aet  of  Its  agents,  done  in  the  excrclee 
of  Its  Judicial,  dlscretionnry,  or  legislative 

Sower*,  except  wtiere  subjected  to  such  lia- 
ility  by  some  express  provision  of  the  con- 
■tltntion  or  of  a  statute.  MoJfUt  v.  AaheviU«, 
108  K.  C.  3R6;  HiU  v.  C/tarMU  Atdar- 
■wit,  72  N.  G.  66.  21  Am.  Rep.  461;  1 
Shearm.  A  Redf.  Neg.  ^  262 ;  Boitmvn  v. 
enamOs,  42  Ohio  St.  626.  61  Am.  Rep.  867. 
But  when  such  a  corporation  Is  acting  in  its 
ministerial  capacity,  or  Its  corporate,  as 
distinguished  from  its  governmental,  diaT- 
acter,  in  the  exercise  of  powers  conferred  for 
its  own  benefit,  and  assumed  voluntarily,  it 
is  amwerable  for  the  torts  of  its  authorized 
•geot,  snbject  to  the  Hmiiatlon  that  such 
wnmgful  acts  must  not  only  be  within  the 
scope  ot  the  agency,  but  also  within  the  lim- 
its <rf  the  municipal  authority.  MoMU  v. 
AshnOie,  108  N.  0.  364,  3  Dill.  Hun.  Corp. 
4th  ed.  ^  968  (766).  In  the  section  cited 
above.  Judge  Dillon  says:  "If  the  act  com- 
plained of  necessarily  lies  wholly  outside  of 
the  general  or  special  powers  of  the  corpora- 
tion,  as  conferred  by  Its  charter  or  by  statute, 
the  corporation  can  In  no  event  be  liable  to 
an  action  for  damages,  whether  It  directly 
commanded  the  performance  of  the  act,  or 
whether  It  t>e  done  by  officers  without  Its  ex- 
press  command ;  for  a  corporation  cannot,  of 
eonrse,  be  Impliedly  liable  to  a  greater  ex- 
tent than  it  could  make  itself  by  express  cor- 
porate TOto  or  action. "  Referrfng  esneciallv 
to  the  wrongful  acta  of  agents  of  muhicipaf- 
Ities.  the  saa.e  author  says  in  a  subsequent 
section  (969a)  :  "As  to  torts  or  wronghil 
sets  not  resting  upon  contract,  but  which  are 
uttni  WPM  in  the  sense  above  explained  (viz. 
wliolly  ud  necessarily  lieyond  the  possible 
eoope  of  the  idiartered  powers  of  the  mnnic- 
naliiy),  we  do  not  see  on  what  principle 
tkey  can  create  an  Implied  IIabilll7  on  the 
ttURA.  18 


part  of  the  mnnlclpality.  If  they  may,  of 
what  use  are  ttra  limitations,  of  the  chartered 
corporate  powers r  2  Thomp.  Neg.  787; 
Smith  V.  RoeAeaier.  76  N.  T.  506 ;  Albanp  v. 
Cuniijf,  2  N.  T.  166.  It  is  not  denied  that 
if  the  agent,  In  the  course  of  his  employ- 
ment, Is  guilty  of  negligence,  or  commits 
even  a  willful  trespass,  with 


the  belief  and 

Intention  that  the  act  will  Inure  to  the  bene- 
fit of  the  principal,  then  not  only  does  the 
doctrine  of  respondeat  tuperior  apply,  but 
both  principal  and  servant  may  be  made  to 
answer  for  the  resulting  damage.  Bee  au- 
thorities cited  in  Tate  v.  Greeneboro,  114  N. 
C,  on  pnges  416.  417,  24  L.  R.  A.  671 ;  ea- 
peclaljy  2  Dill.  Hun.  Corp.  g§  979,  080,  «« 
teq.;  Heaett  v.  Swift.  8  Allen,  420;  Johnatm 
V.  Barber,  10  111.  425,  60  Am.  Dec.  416; 
Wright  V.  Witeox,  19  Wend.  848,  82  Am. 
Dec.  507.  "Without  express  power,"  says 
Judge  Dillon,  1  Mun.  Corp.  g  149  (100)  ^a 
public  corpomtion  cannot  make  a  contract  to 
provide  for  celebrating  the  Fourth  of  July, 
or  to  provide  ao  entertainment  for  its  cittsena 
or  guests.  Such  contracts  are  void,  and,  al- 
though the  plaintlil  complies  therewith  on 
his  part,  be  cannot  recover  of  the  corpora- 
tion." Eodgee  v.  Bu^alo.  2  Denlo,  110:  8 
Diil.  Mun.  Corp.  916  et  teq.;  AuHin  T. 
Chggeehall,  12  R.  I.  829,  84  Am.  Ren.  64a 
It  la  needless  to  cite  further  authority  in  sup- 
port of  tlie  proposition  that  if  a  city  Is  not 
empowered  to  contract  a  debt  for  the  puroose 
of  making  a  display  on  a  national  holiday, 
or  on  such  an  occasion  as  the  centennial  an- 
niversttry  of  its  existence  as  a  municipality, 
it  would  follow  of  necessity  that  it  could 
not,  by  empowering  agents  to  supervise  a 
display  tliat  it  could  not  lawfully  pay  for, 
subject  its  taxpayers  to  liablll^  for  the 
willful  wrong  or  negligence  of  such  agents^ 
when  they  are  acting  entirely  outside  of  the 
scope  of  any  duty  that  the  city  is  autiiorlzed 
to  Impose.  2  DID.  Mun.  Corp.  ^  96Uo.  A 
municipality  is  not  answerable  for  torts  of 
a  servant,  except  where  the  wrong  com- 
plained of  Is  an  act  done  in  tlte  course  of  his 
lawful  employment,  or  an  omission  of  a  duty 
devolving  upon  blm  as  an  incident  to  such 
service. 

Before  entering  upon  the  consideration  of 
the  sufficiency  of  the  statutes  relied  upon  t» 
authorize  the  action  of  the  mayor  and  alder- 
men of  the  city  In  making  an  appropriation 
and  appointing  a  committee  to  purcnaae  the 
necessary  articles  and  to  supervise  the  pyro- 
technic display  on  the  occasion  referred  to^ 
It  is  perhaps  l>est  to  recur  to  the  rule  that  a 
municipality  is  clothed  with  those  powers 
only  which  are  granted  In  express  terms,  or 
necessarily  or  fairly  Implied  from  or  incident 
to  those  expressly  granted,  and  which  it  Is 
essential  to  exercise  in  order  to  carry  out  ob- 
jects and  purposes  of  creating  the  corpora* 
tion.  1  Dill.  Mun.  Corp.  (66) ;  State y. 
Webber,  107  N.  O.  963.  In  all  of  the  cases 
relied  upon  by  p1nlnt1£f's  counsel  it  seems 
that  the  municipalities  had  the  autliority  to 
pass  an  ordinance  or  make  an  order  under 
col  or  of  authority.  It  has  not  been  contended 
or  allcsred  that  Uie  action  Is  founded  upon 
the  creation  of  a  nuisance  by  the  city,  nor  can 
It  be  snooesafully  maintained  that  the  uie  of 
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inwwkB  Ib  analogooB  to  the  case  of  blockini 
•p  a  public  highway  which  It  la  the  duty 
of  the  mualclpality  to  maiotaiD  ia  good  con> 
dition.  The  charter  of  the  city  (Laws  181)1, 
ohap.  848),  graota  to  the  mayor  and  alder- 
men wluBn  asaembled,  the  following  powera : 

"Seo.  81.  That  the  aldermen  when  con- 
Tened  shall  bare  power  to  make  and  provide 
for  the  execution  thereof,  such  ordinances, 
by-laws,  mles  and  regulations  for  the  better 
gOTemment  of  the  city  as  they  may  deem 
necessary :  provided,  the  same  be  allowed  by 
the  prarlslona  of  this  act  and  be  oonslstent 
with  the  laws  of  the  land. 

"Bea  83.  The  board  of  aldermen  shall 
oontract  no  debt  of  any  bind  unless  the  money 
ti  in  tlie  treasury  for  its  payment,  except  for 
the  neocHary  expenses  of  the  city  govern- 
ment. 

**  Beo.  88.  That  among  the  powers  hereby 
eoDfened  on  the  board  of  aldermen,  they  may 
Ikhtow  money  only  by  the  consent  of  a  ma- 
Jori^  ci  the  qualified  registered  voters, 
which  consent  shall  be  obtained  by  a  vote  of 
the  citiKens  of  the  corporation  after  thirty 
days'  public  notice,  at  which  time  those  who 
consent  to  the  same  shall  vote  'Approved' 
and  thon  who  do  not  consent  sliall  vote  'Not 
Approved;'  they  shall  provide  water  and 
lights,  provide  for  repatrlDg  and  cleansing 
the  streets,  regulate  the  market,  take  ail 
proper  means  to  prevent  and  extinguish  fires, 
make  regulations  to  cause  the  due  ot)8ervance 
of  Sunday,  appoint  and  regulate  city  police- 
men, suppress  and  remove  nuisances,  regu- 
late, control  and  tax  the  business  of  the  Junk- 
shops  and  pawn-shop  keepers  or  brokers, 
preserve  the  health  of  the  city  from  conta- 
gious and  Infectious  diseases;  may  provide 
a  board  of  health  for  the  cily  of  Raleigh  and 
prescribe  their  duties  and  powers,  provide 
ways  and  means  for  the  collection  and  preser- 
vation of  rital  statistics ;  appoint  constables 
to  execute  such  precepts  as  the  mayor  or  other 
persons  may  lawfully  issue  to  them,  to  pre- 
serve the  peace  and  order,  and  execute  the 
ordinances  of  the  citv ;  regulate,  the  hours  for 
sale  of  spirituous  liquora  by  all  persons  re- 

{[uired  to  be  Ilcensea  by  the'bparq,  and  dur- 
ng  periods  of  great  public  excitement  may 
prohibit  sales  of  spirituous  liquor  by  all 
■ndi  persona  for  such  time  as  the  board  may 
deem  necessary ;  may  pass  ordinances  impos- 
ing pennltles  for  violations  thereof  not  to  ex- 
ceed a  bne  of  fifty  dollars  or  imprisonment 
for  thirty  days.  .  .  .  They  aliall  have  the 
right  to  regulate  the  charge  for  the  carriage 
of  persons,  Daggage,  and  freight  by  omnibus 
or  other  vShicie,  and  to  issue  license  for  om- 
nibuses, hacks,  drays,  or  other  rehlcles  osed 
for  the  transportation  of  persona  or  things  for 
hire.  Thev  may  also  provide  for  public 
schools  and  public  school  facilities  by  pur- 
diasing  land  and  erecting  buildings  thereon 
and  equipping  the  same  within  the  corporate 
llmlto  of  the  city  or  within  one  half  mile 
thereof.  They  may  also  construct  or  contract 
for  the  construction  of  a  system  of  sewerage 
for  the  city  and  protect  ana  regulate  the  same 
by  adequate  ordinances;  and  if  it  shall  be 
necessary.  In  obtaining  proper  outlets  for  the 
said  system,  to  extend  the  same  beyond  the 
corporate  limits  of  the  city,  then  In  such 
MlbRA. 


the  board  of  aldermen  shall  have  the  power 
to  so  extend  It,  and  l>oLh  within  and  without 
the  corporate  limits  to  condemn  land  for  Ui* 
purposes  of  right-of-way  or  other  require- 
ments of  the  system,  the  proceedings  for  such 
condemnation  to  be  tlie  same  as  (hose  pre- 
scribed in  chapter  49,  section  S,  of  the  Private 
Laws  of  1663  and  *63,  or  In  the  manner  pre- 
scribed In  chapter  49,  volume  1,  of  the  Code.* 
In  these  provisions  of  the  charter  and  in 
sections  8800  to  8805,  both  conclusive,  of  the 
Code,  will  be  found  enumerated  all  of  the 
powers  granted  to  Uie  olty  by  genenU  or 
special  laws.  We  do  not  think  that  tlie  gen- 
eral power  to  pass  ordinances  can  be  held  ta 
carry  with  it  by  implication  any  such  grant 
of  authority  as  tliat  to  expend  the  public 
money  for,  and  conduct  under  the  auspices 
of  the  city  officers,  such  a  display  as  that 
deacrilKd  hy  the  witnesses.  We  are  aware 
that  such  authority  has  been  assumed  by 
cities  and  towns  in  many  of  the  states,  but 
where  the  exercise  of  it  has  been  drawn  In 
question  in  tlie  courts  it  has  been  sustained 
only  when  scnne  statute  expressly  conferred 
the  power  to  make  the  appropriation  for  that 
particular  purpose.  As  we  understand  the 
authorities  cited,  the  supreme  court  of 
Haasadiusetts  has  ffiven  its  sanctftm  to  the 
validity  of  expenditures  for  such  purposes 
only  wnere  some  express  provision  of  law 
was  shown  to  warrant  it.  In  one  of  the  eases 
cited  from  that  state  (Tindlei/  v.  Salem,  187 
Mass.  171,  SO  Am.  Rep.  289),  the  court  held 
that,  even  where  a  person  was  injured  by  the 
negligent  use  <rf  flrewo^  by  the  servants  of 
a  city  that  had  ordered  the  display  for  the 

gratuitous  amusement  of  the  people,  under 
le  authority  of  a  statute,  the  city  was  not 
liable  to  answer  In  damages.  In  an  earlier 
case  it  had  been  held  that  a  city  council  must 
act  strictly  in  pursuance  of  statutory  power 
to  make  such  diaplaya  to  subject  it  to  lia- 
bility for  Injuries  due  to  the  negligence  of 
its  aervante  In  tlie  management  of  tt.  Morri- 
ton  v.  Laurenee,  98  Mass.  319.  When  no- 
statutory  authorltv  is  shown  for  a  wrongful 
act  done  under  tue  direction  of  a'  munic- 
ipality, the  supreme  court  of  Massachusetts' 
lays  down  the  general  rule  as  to  ito  liability 
substantially  as  we  have  stated  It.  Gov- 
atiagh  v.  B(Mon,  189  filass.  480,  SSi  Am,  Bc^ 
716 ;  CM*A     Eopkinton,  4  Gray,  008. 

If  there  is  no  authority  conferred  upon  the- 
mayor  and  aldermen  by  the  statute  men- 
tioned, and  we  can  discover  none  after 
diligent  search  and  examination,  it  is  Im- 
material whether  the  persons  In  Immediate- 
control  of  the  flreworlts  were  servante  acting 
under  tiie  directlMi  of  the  committee  ap- 
pointed by  a  resolution  passed  by  the  mayor 
and  commissioners,  and  stood  in  the  relation 
of  agents  to  the  city,  or  whether  they  wm 
independent  contractors.  If  the  authorities- 
of  the  city  acted  uUra  tirea  In  ordering  the 
display,  the  question  whether  they  em- 
ployed expert  pyrotechniste,  and  acted  upon- 
their  advice  after  securing  their  services,  ie 
equally  as  irrelevant.  If,  tlierefore.  It  were 
conceded  that  the  chairman  of  the  committee- 
appointed  by  the  city  for  the  purpose  super- 
vised and  directed  the  negligent  management 
of  the  flrewoAs,  and  at  such  a  place  as  It 
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I  erldence  of  »  want  of  cue  to  aelect,  w» 
think  it  was  tlie  duty  of  the  court  nererthe- 
IcM  to  tell  the  jury  toat  the  mayor  and  alder- 
■len  were  not  anthorized  by  law  to  make  an 
appropriation  for  and  direct  the  management 
of  a  displav  of  fireworks,  and  that  the  city 
waa  not  liable  to  reepoad  la  damages  for  the 
wrongful  or  oegligeut  conduct  of  a  serrant 
acting  under  Instructions  gtren  by  the  city, 
but  without  authority  of  Taw. 

For  the  reasons  given,  we  think  that  the 
oonrt  should  have  instructed  the  Jury  that  in 
■o  aspect  of  the  evlctonOB  was  the  defendant 


oorporatloa  liable  for  the  acts  of  Its  BerranlB 
In  ue  management  of  the  fireworks.  Wbetlier 
the  rulings  of  the  court  upoa  the  admlssl* 
bllityof  testimony  were  abstractly  erroneous 
or  not  Is  not  material,  since,  whether  ex- 
cluded or  admitted.  It  was  manifest  that  the 

Slaintltf  was  not.  In  any  view  of  the  evl- 
ence,  entitled  to  recover.    There  wan  n 
error  of  which  the  plaintiff  can  Justly  com- 
plain, and  Ms  judgment  mutt  be  afflrmtd, 

Hontgomery*  J.,  did  not  sik 


IOWA  SUPREME  COURT. 


STATE  of  Iowa 

ft, 

Burt  RUSSELL  sfol.,  Appt$. 
(.  Iowa...  > 

t.  Th«  dlaehftTM  of  tbm  grmnA  Jory 
npwa  moHoB  «S  f 


the 


uDon  the  irround  that  two  of  the  tnioia  nsMed 
In  the  same  oirll  townshf  p.  la  not  such  an  adjndl- 
cadoD  of  tbe  Illegality  of  ttae  grand  lurr  as  to 
defeat  tbe  lodlctmeati  fouad  by  It 
8.  An  ladictnaent  fbond  bj-  a  grandl 
Jnryi  two  persona  of  which  were  on- 
nenne—rlly  fiwm  the  mme  dwU  town- 
Alp*  Is  void  under  a  statute  which  ssjs  Uiat  not 


Nom-QnoKVotion  grmdiHronL 
L  AHm. 
n.  ObOen. 
m.  JtaUwiMu* 

IV.  Voter. 

T.  Fneluilden  and  hoimhoVInt, 
TL  nKQWven, 
VII.  Loeatay. 
L  Ooumtv. 
L  Apportkntmmd, 
  a.  Court*. 

Vm.  AVHWtfMb 

1.  Ag^ 
X  Offeent 

IX  Bfcu. 

L  OpMmandprejwHes. 

Z.  OonnwMon  wtth  prMtaoMA 

&  JnUreat. 

i,  Prowcutor. 

k  Baatton, 

k  Alitor. 

T.  Oofucf«nMosasen9iak 

XT.  Byit€md£n. 
HI.  DiMQuaUJIeaaon  for  arfm» 
XTIL  Nrgrott. 
XIV.  Women. 

XV.  Pleading  and  praetiM  genenOn. 
XVX  Ignonmee, 

zviL  lotmr- 

An  aUen  srand  Juror  la  Inoompetent.  and  an  In- 
dlottDeDt  found  br  a  Riaad  ivry  of  wbioh  he  ia  a 
mflmber  will  be  set  aside  as  Invalid  If  attacked  at  a 
pntper  time  and  In  tbe  proper  nmooer,  and  thto  ta 
tte  geoeial  nile  except  In  Indiana.  State  v.  Bay 
N  Iowa,  lOB  (mo.  arJ:  Bacantball  v.  Oohl  U  Bush, 
4BJ  (mo.  quJ:  Goto.  v.  Obertr,  t  Ta.  Obs.  SO  (pi. 
abate.);  State  v.Gole,lTWls.m(ino.qn.:pL  abate.}; 
Beldi  V.  Sute,  a  Ga.  78, 21  Am.  Bep.  SK  (pi.  atMte.). 

In  aurkowiU  V.  People.  2  Ul  m,  Itwasaafd  that 
■o  allea  la  qualified  to  aerve  as  a  Juror  lo  any  case, 
bat  Um  questkn  Involved  in  that  caae  was  as  to 
peMt  JoKwa. 

That  a  mod  Juror  Is  an  allea  may  be  pleaded  Id 
abatemenc  but  flanoot  be  reaehed  by  a  motion  to  I 
^eaak  naleaa  tbe  dlsonaUfloatlOB  is  shown  br  tbe 

*««     R.  A 


record  or  IndlotmeDk  Btata  v.  Vostar,  9  Taob  M 

(mo.  qtL). 

Andoanootbe  tnmnda  fOramotlontosetasMe 
after  tbe  defendant  has  exercised  the  right  of 
ohalleagew  People  v.  Hendenon.  28  OaL  W  (mo. 
set  aside). 

And  it  Is  too  late  to  objeot  to  aHenage  after 
pleading  to  tbe  merits.  Fenal^v.  Btate,UAA. 
MO  (mo.  qu.);Terrltorr  v.  Bomero,  S  K.  H.  m  (mo. 
new  trj;  Byrme  v.  State,  12  Wis.  S19  (mo.  qu.;  mo. 
new  tr.). 

Or  after  verdict.  8tatev.Orillln,88ta.ABn.m 
^anewtr.).  8eeBtatev.Parke,«^^ 

And  the  ri^t  of  diallenge  for  tills  eanae  may  bs 
waived  where  "dedaratlon  of  Intention**  quaMas. 
Territory  V.Harding.  Ilbmt  an.  SeoTenttoiTv. 
Clayton,  infra. 

And  tbe  burden  of  proof  Is  on  the  par^  charg- 
ing allmage  as  adisquallfloation.  Stater.  Ames 
M  Iowa,  lOB  (mo.  sr.). 

Under  Ind.  Bev.  SUb  1818,  061,  an  IndiotmeBi 
cannot  he  objected  to  beoanse  one  of  tbe  grand 
Jurors  waa  ao  alien.    State  v.  Taylor,  8  Blaokf.  iTk 

Under  Iowa  Code,  I  4281.  making  aUenage  a 
ground  of  oballenge,  a  motion  to  set  aside  tedlet- 
ment  for  that  cause  wUl  not  be  allowed.  Mate  v. 
Glbbs,  88  Iowa,  818  (mo.  aet  aside). 

And  In  fioylngton  v.  State,  2  Port.  (AUl)  100  (pL 
abatCk).  a  plea  in  abatement,  that  one  of  the  grand 
Jnrora  waa  an  alien,  waa  denied  after  indletOMnt  as 
looompetenoy  of  a  grand  Juror  cannot  be  qnes- 
tlooed  after  Oieir  action  la  completed. 

But  in  State  v.  Hlddleton,  5  Fort.  (AlB.)«k  It  waa 
■aid  that  a  plea  In  abatement  for  a  dtagnaMfloatlop 
may  be  made  after  Indictment. 

So  In  State  v.  HcO«e,aS  La.  Ann.  200  (mo.  new  tr.). 
It  was  held  that  after  a  plea  to  the  Indictment,  It 
was  too  late  to  object  that  a  grand  Juror  was  an 
alien  by  motion  for  a  new  trial,  aa  the  objeottoo 
should  he  by  motion  to  quash  or  by  plea  fo  abate- 
ment. This  overrulea  State  v.  Parka,  Infra. 

In  State  V.  Parks,  21  La.  Ann.  261  (mo.  new  tr.),  it 
was  bAld  that  objection  could  be  made  for  tbis 
cause  by  motion  for  new  trial  where  tbe  accuaed 
bad  no  laformatlon  as  to  disability,  untti  after  tilaL 

Bat  tUs  case  was  overruled  by  State  v.  HoGee, 
nipro,  and  State  v.  6nnn,88  Ia.  Ann.  fiOS  (mo.  oew 
ir.),  hoUIngthat  motion  tat  new  trial  oaimot  reaA 
iMcAJaotlon  that  a  grand  Juror  was  aa  alisn. 
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more  than  ono  person  dntll  b«  draira  aa  a  gnad 
Juror  from  Any  ofni  towrtahlp  ezf^ptJng  where 
oeoescar;  because  more  Jiirura  are  required  tbaa 
there  are  townships  In  the  cUstrtct,  and  which 
makes  it  the  duty  of  the  officer  to  reject  all  super- 
fluous namef  drawn  from  anr  townsUpw 

8*  Bm,-ving  more  member*  from  m  eiTil 
towiulilp  on  the  ^nd  Jury  than  tbe  law  per- 
mltt  ts  not  mereir  technical  error,  for  wblcb  tbe 
supreme  court  cannot  reverse  A  oonTlotlon  upon 
an  Indlctmeat  found  by  It. 


Mat, 

4.  That  m  brother  of  the  mmn  whose 
wUb  la  iB^etod  for  adultery  was  upon  the 
grand  Jury  whMi  found  tbe  Indictment,  is  not, 
under  the  Iowa  statutes,  ground  for  quashing 
the  Indictment. 

6.  Adivoree  afterthe  flndinf  of  an  iB< 
dietment  for  adultery  is  no  bar  to  further 
prosecution  of  the  Indictment,  although  the  stat- 
ute Baffl  that  no  prosecution  for  adultery  can  be 
oomm«noedbut  on  the  complaint  of  the  huatand 
or  wife,  sinoe,  after  prooeedlnm  are  oooe  oom> 


There  the  grand  Juror  became  naturalised  dur- 
ing tbe  term,  an  Indictment  was  held  vaUd  on  a 
motion  In  arrem,  as  objection  should  be  tvideata 
abatement.  Gnibb  v.  State.  14  Wis.  435  {mo.  ar.). 

And  the  grand  Juror  becoming  a  citizen  before  a 
▼otfl  Is  taken,  renders  the  Indlotmenc  valid,  under 
HonL  Comp.  8tat.,l  180,  providing  that  a  person 
who  has  "declared  bk  Intention"  to  become  a  dt- 
Im  Is  competent  as  a  grand  Juror.  Territory  v. 
Clayton.  8  Hont.l  (mo.  qn^ohaU.  SaeTorrltory  T. 
Hiirdlng,  8  Mont.  8S8. 

And  the  presumpdon  will  be  that  a  grand  Jaror 
was  oompetent'  althoufih  he  became  naturallEed 
two  moDtba  after  he  had  served  as  grand  Juror,  lo 
order  to  prosecute  a  homestead,  having  come  to 
this  oountoy  as  a  child  with  his  father,  and  living  lo 
the  parish  fbr  thirty  years  and  votlag  fvequently, 
and  servlnfT  on  grand  jurlesL  State  t.  GulUavy,  44 
Jm.  Ann.  817  (mo.  qu.J. 

Where  an  alien  was  drawn  but  was  not  on  the 
grand  Jury  that  Indicted,  the  motion  to  quash  was 
properly  overruled.  State  Brodden,  47  La.  875 
(mo.  qu.\ 

Bo  excusing  a  grand  Juror  who  !•  an  alien  will 
not  Impair  the  action  of  the  grand  Jnir.  State  v. 
Oaasey,  4il  La.  Ann.  BBT  (mo.  qu.i. 

Tbe  answer  of  a  (trand  Juror  that  be  la  not  an 
alien  prima  fade  quallOes  him.  People  v.  Freeland, 
•  Oal.  08  (chal.):  People  v.  Roberts.  Id.  214  (obJ.>. 

IL  Cltten. 

If  objection  Is  nuule  in  the  ixoper  manner,  an  In- 
dictment will  be  Invalid  If  any  of  the  grand  Jurors 
are  not  dtlaens. 

And  It  was  held  that  Ark.  Dig.,  obap.  H,  ISO,  pro- 
viding that  objection  oanpot  be  taken  after  Jury 
li  Sfrom,  refers  to  petit  Jurors.  State  v.  Brown,  10 
Aik.7B(pL  abate.). 

And  on  Issue  Joined  by  the  state  to  a  plea  In  aliate> 
ment.  tbe  burden  of  proof  Is  on  the  state  to  estab- 
lish that  the  Juror  was  a  olttaaa.  Beason  t.  State, 
14  Hiss,  tat  (pL  abatew>. 

But  a  plea  In  abatement  simply  atleglng  that  a 
grand  Juror  was  not  a  dttaen  or  a  legal  voter  of 
tke  county  Is  taidaflnlteand  Inanffleient  In  not  Ao v- 
tng  what  eonntr.  State  t.  Knaiy,  H  Vt.  84  (pL 
abate.). 

And  an  order  ^to  sum  mem  'good  and  lawful 'dt- 
frnns  who  poesesa  the  quallfloatlons  speol&ed  In  the 
statute  of  Alabatna"  Is  equivalent  to  "qnallOed 
dtlsens  of  tbe  county."  Tanoy  v.  State.  61  Ala.  141 
(obj.);  Stewart  v.  States  infra. 

UL  StaUUnce. 

Tbe  prcenmptlon  Is  thatgrand  Jurors  are  all  rea- 
■dants  of  tbe  proper  oounty.  and  If  tbe  objection  la 
made  at  tbe  ri^t  time  and  in  the  proper  manner, 
tbe  nonresldence  of  a  grand  Juror  lodlotlng  will 
disqualify  and  render  Invalid  the  action  of  the 
grand  Jury.  Temporary  absence  will  not  dlsqual- 
tly,  and  In  some  states  six  months*  resldenee  wlUi 
kitentlon  ot  becoming  a  dUsen  qnaitfles. 

And  nonreaidence  will  render  the  Indictment  In- 
valid it  properly  pleaded.  Terrltoir  v.  Woolsey,  8 
tTtab,  470  (mo.  arJi  Doyle  v.  ^te.  17  Oblo,  m  (pi. 
abate.):  State  r.  Rowland,  88  La.  Ann.  108  (mo.  qu.). 

But  six  months'  residence  with  Intention  of  be- 
eomlng  a  altlma  qualiHad  in  tlw  Wisoimsln  tenl> 
ts  I|.B.  A. 


tory  although  tbe  family  redded  elaewhanb  l4tsk 
V.  Onlted  Btatos,  1  Plnney,  77  (mo.  qu.). 

It  will  be  presumed  that  grand  Jurois  are  rso- 
Idents  of  the  oounty.  Basterllng  v.  State,  SB  Utsa. 
210  (mo.  qu.). 

That  one  of  the  grand  Jorondtd  not  rsside  In  the 
couQty  must  be  pleaded  in  abatement  where snah 
a  pica  was  allowable  before  tbe  code  took  effMA. 
State  V.  Tahl.SO  Tex.  779  (mo.  ar.). 

An  Indictment  should  be  quashed  where  one  of 
tbe  grand  Jurors  became  a  resident  of  another 
county,  which  was  deta4died  from  tbe  conncy  of 
trial,  before  tbe  Indictment.  Sute  v.  Wllooz,  104 
K.  C.817  (pi.  abate.}. 

But  In  United  States  v.  Tuska.  14  Blatohf.  ft  (pL 
abate.),  a  plea  In  abatement  that  one  wo  a  non- 
resident «aa  denied  OD  tbe  ground  that  tbti  would 
prevent  many  trials,  and  destroy  the  effect  of  the 
statute  requiring  challenge  to  be  tried  by  the  court. 

And  under  the  Texas  Criminal  Code,  art.  877.  pro- 
viding that  any  person  may  challenge  the  gtaad 
Jury  before  empaneling  and  in  do  other  way,  an 
obJecUoD  cannot  be  made  to  tbe  lodlctmenc  that 
one  of  thegrand  Jurors  wnsa  nonresident  <tf  ibe 
oounty.  Uenburgar  r.  State  (Tez.1  Karoli  L  UBB 
(obj.l. 

And  an  order  to  the  rtierlff  to  summon  eight 
"qualitied  persona**  was  sustained,  as  tbls  only 
meant  residents  of  the  coimty.  Stewart  v.  State, 
88  Ala.  TO  (mo.  qu.);  Yanoy  v.  State,  88  Ala.  141. 

And  residence  within  the  territory  a  suSdeDt 
time,  but  part  of  It  on  tbe  Indian  resarrattoo,  dM 
not  disquattry  a  gtaod  Juror.  Harless  v.  CiilWd 
Statee,  l  Morris  (Iowa)  UB  imo.  qu.>. 

And  temporary  absence  from  tbe  state  without 
the  intention  of  changing  the  reetdenoe  will  not 
disqualify.  State  v.  Alexander,K  La.  Ann.  1100 
(maqu.). 

tV.  Votm-. 

An  obJeotlbn  that  a  grand  Juror  k  not  a  roter  as 
required  by  statute  must  be  apedfle  and  deOnite, 
and  in  some  states  snob  ohJecUon  is  out  off  by  code 
provisions. 

A  ^ea  in  abatement  that  twomemben  of  the 
giMtd  Jury  ware  Dot  propmir  vegieiered  wm  not 
sustained  where  they  were  regisnted  fbr  Totlmr 
for  deleKstee  to  tbe  oonsiltudonal  ooaventiua 
which  was  the  same  as  for  general  aloetlon.  Adams 
V.  State,  IS  Pla-  SU  (pl.  abate.). 

LlBisare  not  eonduslvb  evidenoa  tbatapenon 
Is  quBliaed  to  voteon  a  but  propostlon.  State  r. 
Ofrttgdott.  14  R.  1. 28T  (pL  abate.). 

Where  the  statute  requires  the  oommlssionera  to 
seleot  from  registered  voters  such  as  are  of  ap- 
proved Integrity,  fair  otaaracter,  soand  judgment, 
and  intelllgenoe.  In  absence  of  fraud,  thdr  action 
will  be  sustained  although  they  may  not  exhaust 
the  list  of  voters  in  maUog  up  the  graud  Jury  be- 
fotetaUng  otbdri.  Beevea  v.Stata,ni1a.  627 (pL 
abater). 

And  in  State  T.  Doggan,  U  B.  U13»  Qd.  abate.), 
it  was  held  that  a  plea  In  abatement  that  one  of  tbe 
grand  Jurois  was  disquallfled  in  that  be  was  not 
quallSed  to  vote  upon  a  proposition  of  tax,  or  <or 
the  expenditure  of  money,  should  not  be  sustained, 
as  tailing  to  allege  In  wbat  partaald  grand  Juror 
was  not  qualllled,  and  pleading  a  cmiolurion  at  law 
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menoed,  tber  nwy  be  curled  on  without  fartber 
■etton  on  the  part  of  Uie  one  who  oommenoed 
Ukem. 

APPEAL  1^  defendants  from  aindgmentof 
the  Dtatrict  Coart  for  Harrison  County 
'eonvfcllng  tbem  of  adultery.  Meveraad. 
The  facta  snffldeDtly  appear  in  tbe  opinion. 


Mr.  Sanford  H.  Coehru  forappellanta. 
Metsra.  John  T.  StoM  and  Thonwa  A. 
Cheshire  for  the  State. 

Robinaoo,  J.,  dellTered  tbe  opinion  of 
the  court : 

The  Indictment  alleges  that  the  crime 
charged  was  committed  on  tlie  6t^  day  of 
September,  1893,  In  HarriBon  couuty,  In  thla 


and  tAmtlug  chat  In  tbe  owe  of  State  Davis,  tnfra, 
the  point  was  not  raised,  nor  the  question  dla- 
euHBcL 

And  a  maMon  to  qneah  an  IndtotmeDt  for  tbe 
ibo<re  teasoD.  made  after  a  plea  of  not  ruilir,  will 
not  arall.  6ta  te  v.  Halooej,  U IL  L  Sn  (sto.  qu.). 
eee  alsoState  v.  Blfe.  Infra. 

tn  State  T.  SftTlMS  B.  1. 4S>.  H  Am.  Bepb  TOt  (pL 
aliata.),that  a  jtrand  Juror  was  not  qoallBed  to  Tote 
oo  a  tax  proposition  tn  ottr  or  town,  was  faetd  to  be 
a  good  plea.  But  aee  State  v.  Duffgan,  supra. 

But  a  plea  Aat  a  grand  Juror  was  not  a  legal 
folerof  tba  eoiutr  la  Indaanlte  as  not  diowing 
what  eooBtr.  State  T.  Bnety.  W  H  (pL 
sbatej. 

And  ■  BboUar  plea  was  held  lunlBolent  under  W. 
Ta.  Acta  188B.  p.  lOB;  proridlnjr  that  an  objection  to 
giaad  Juron  cannot  be  made  br  Idea  In  abatement 
andcr  tbatseotI(Hi,t.e.,  providing  foralOTal^  oath 
ef  gnuMl  Jurors  and  prohibiting  a  plea  In  abate- 
■wnt.  Bradford  v.  State.  4  W  Yo.  78S  (pi.  abate.). 

8d  under  Kan.  Crbu.  Code,  I  TB,  prorldtng  that 
•o  objeotioo  can  be  made  for  Irregularis  in  seleo- 
Hon  of  grand  Jurors,  unkos  oo  aoooont  of  eosrup- 
tiOD,  a  plea  In  abatement  that  some  were  not  reg- 
Mersd  Toten  or  on  tbe  aneesmeot  roll  was  Insuf- 
Ment.  State  T.  Donaldson,  48  Kao.481(pL  abate.). 

And  under  Fla.  Crtm,  Oode  IM,  providing  cer- 
tain grounds  for  guasblng  an  iadictamit,  but  not 
on  tbe  ground  of  non-reglsiered  elector,  and  U.  8. 
Bev.  Btal.  1025.  providing  tbat  no  Indictment  will 
he  toauffloient;  in  matters  of  form  not  prejudicial, 
an  Illegal  regletratlon  will  not  vitiate.  Dnfted 
States  V.  Bwan,  40  Vad.  Bep.  4&1  (pL  abate.). 

Id  Dorla  v.  State,  IT.  Ohio,  Si;  a  plea  In  abate- 
BHot  that  one  of  tbe  grand  JuKOfs  wu  not  an 
•leotcrwaa  held  sufficient. 

TUseaae  was  limited  In  State  v.  Baater,  80  Ohio 
St.  6tt,  Sr  Am.  Bep.  4T8.  holding  that  a  plea  la 
abatement  tor  bias  through  relatlonahlp  oould  not 
he  iDade,and  the  Dorle  Oaas  depended  solelr  on 
BtatntoT  dlsQuallflcatlon. 

T.  Frteholden  and  Aousehaldars. 

Under  statutes  requiring  tbe  grand  Juron  to  be 
"freeholden,"  or  statute  requiring  them  to  be 
"fredolders  or  houseboldera,"  or  statute  requir- 
ing tbem  to  be  '*rteeholden  and  householden,"  If 
such  requlremeota  of  thesiatutesare  not  oomplled 
wttb  the  action  of  such  body  will  be  Invalid  as 
agslQst  proper  objection.  Wills  v.  State,  8D  Ind. 
M  (mo.  qu.;  pi.  abate.);  Com.  v.  St  Oalr.  1  QratL 
W  (pL  abate.);  State  v.  Bookafellow,  8  N.  J.  L  400 
tpL  abate.);  Kmby  v.  Com.  7  Leigh.  T47  (pi.  abate.): 
Stale  T.  flemdon,  6  Blaokf.  76  (pi.  abate.);  Barney 
V.  State.  IS  Smedea  tM.t»  (pi.  abate.);  Martin  v. 
States  tt  Tex.  S14  (pi.  abate.);  Jackson  v.  State,  II 
Vn.  »1  rpL  abateJ:  Stokea  v.  State,  H  Mfea.  «tl  (pi. 
atMte.);  HoQutUen  v.  State.  8  Smedes  A  U.  667  (pL 
abate.);  Stanler  v.  State,  IS  Tex.  W  <pL  abate.); 
Slate  V.  Duncan,  t  Terg.  271  (pL  abataJi  State  v. 
Hawklna.  U  Ark.  11  (pL  abate.). 

Aad  under  Ala.  OiAe.  1 4m;  provMing  that  ther 
•hoold  be  "hooaebolders  or  freeholders,"  an  order 
to  sumnoD  "houaeholdBia  and  treebuldets."  will 
lender  an  tudtotment  InvmUd.  Fowler  v.  State,  100 
Ala.ll{ofa].iL 

SoaMoftheaaasBdaeidalB  tamof  tbaTaildiir 


of  the  action  of  the  grand  Jurors  who  have  not  tbe 
required  quallflcadons,  on  the  question  of  plead. 
Ingand  practice  or  statutea  as  where  the  statuta 
required  that  the  Juron  should  be  "reputable  free, 
bolden  or  househoiden  of  the  county,  and  taxable 
therein,"  tbe  plea  tbat  tbe  Juron  were  not  reputa-' 
ble  f reeboldera  or  housebdiden  of  tbe  oouutj  and 
tazatrie  thertf  n  was  bald  InteSnlte  and  Insnndant. 
betfdca  Indiana  S  Ctavln  *  Hord,  Stat.,  481.  provides 
ttiat  no  plea  or  objection  can  t»  made  to  Iriegular- 
Itf  In  selection  of  grand  Juron  unlMB  corruption 
exists.  Hardin  V.  State.  8t  Ind.  847. 

Soapleatbat  one  of  tbe  grand  Jnron  was  not  a 
freeholder  nor  honsrtiolder  In  the  oouni^  was  bad. 
where  be  ml^t  be  qualified  by  owning  land  In  the 
Btete.  State  v.  Bryant,  10  Terg,  627  (pi.  abate.). 

So  a  plea  tbat  a  grand  Juror  was  not  a  freeboldae 
waslnsulllolantnnderastatuto  provldlag  thattbey 
might  be  dtber  "Creeboldera  or  bousehcMenL" 
Powen  V.  State,  87  Ind.  141  (mo.  qu.;  pL  abate.). 

And  on  obJeeUon  of  this  kind  it  was  held  tbat  a 
plea  in  abatement  must  be  TWlfled.  Com.  vJBayersi 
8I.elgb.T8e(i>Labatej. 

And  objection  by  motion  for  new  trial,  or  motton 
in  arrest  Is  too  lata  State  v.  MoUey,  7  Rich.  L.  887 
(mcar.). 

Under  Ey.  Bev.  Oode,SS, art.  1,  provUlDR  no  per- 
son shall  be  agrand  Juror  unleasa  oittaen  and  hous^ 
keeper,  and  Ky.  Crlm.  Code,  I  IM,  providing  foe 
objection  on  analgnntent  or  oattiDg  for  trial,  a  mo- 
tion to  set  aside,  not  made  until  second  term, 
wbere  tbe  grand  Juror  was  not  a  bouaekeeper,  was 
too  late.  Com.  v.  Smith,  10  Bush,  tf8  (mo.  set 
aside). 

And  In  State  v.  Allen,  1  Ala.  448  (fri.  abata),  H  waa 
held  that  oral  erhlenoe  could  not  oontradlot  the 

record. 

And  In  Xoore  v.  Com..  •  Leigh,  6M  <id.  abate.).a 
plea  that  a  grand  Juror  waa  not  a  freeholder  was 

not  sustained  by  evidence. 

And  In  Com.  v.  Ayres.  6  Qratt  MS.  It  waa  held 
where  the  Indictment  was  quaabed  because  one 
was  not  a  freeholder,  tbat  it  oould  not  be  need  as 
an  affldavtt  to  require  the  accused  to  show  oansa 
why  Information  should  not  be  filed. 

And  In  People  v.  Jewett,  6  Wend.  886  (pL  abate.). 
It  was  held  that  tbe  New  Fork  Statute  of  A  pril  U, 
1887,  providing  properly  qoallfloatlon.  was  dlre^ 
tory  and  not  mandatory. 

Tbe  presumption  Is  that  only  bouseholden  and 
freebolden  of  the  county  are  on  the  grand  Jury. 
Oomellua  r.  State,  18  Ark.  782  (mo.  new  tr.};  Wiiley 
V.  State.  48  Ind.  888  (mo.  qu.);  fieaochamp  v.  Stata 
S  Blackf.  289  (obj.). 

And  a  person  having  an  equitable  Interest  In 
land  is  a  freeholder  and  qualltled.  Com.  r.  Bel- 
mondollor.  4  Gratt.  686  (pi,  abate.). 

In  State  V.  Li^n,  7  Port.  (Ala.)  167  (pL  abate.),  a 
plea  that  a  grand  Juror  waa  not  a  freeholder  <w 
bouaeholder  waa  held  Insufficient  under  a  former 
deciflton  (unreported).  Tbe  state  having  Joined  1*. 
sue  by  affirmative  allegaUon  bad  the  burden  of 
proof,  but  tbe  Issue  was  Immaterial  and  tbe  case 
was  remanded  for  repleader. 

So  It  was  hekl  In  State  v.  Brown,  64  Ho.  867  (pL 
abate.),  tbat  a  grand  Juror  was  not  a  f  reefacdder  ce 
householder  tn  that  county,  was  not  a  good  olii}s(^ 
Hon. 
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lUte,  by  the  defendaBtfl,  who  ttieo  and  there 
had  sexual  Intercourse  with  each  other.  At 
thattima  the  defendaot  Emerine  Ruseell  was 
the  wife  of  James  Coulthard.  He  voluntarily 
appeared  and  testined  before  the  grand  Jury, 
and  asked  that  the  defendants  be  dealt  with 
aecordloK  to  law.  At  that  time  an  action  for 
divorce.  ToBtituted  by  his  wife,  was  pending, 
and  the  divorce  was  afterwaMa  granted  to 
her.  She  then  married  her  codefeooaiit,  Burt 
Rassell. 


And  under  Ala.  Code, «  ASMSOa  provMinv  that 
no  objection  can  be  Boade  to  an  indlotment  ezocot 
that  the  grand  Jury  was  not  drawn  In  tbe  presence 
Of  an  officer,  in  objection  that  the  itraod  Jurors 
irere  not  taken  from  the  list  of  housebolders  and 
ftesholdenlslnsuffldeat.  Chro8iV.State,aA]a.« 

<oidJ. 

Bo  under  W.  Ta.  Acta  188(1,  ebap.  isa,  I  S,  provld- 
ing  that  U  tbe  sraad  Juror  Is  not  a  freeholder,  it 
will  Dot  afleot  tbe  indtciment,  and  tba  t  no  objection 
riiall  be  sustained  to  an  indictment  for  dtsquatiflca- 
tlOD  ftf  acrand  Juror,  thatonewasnota  frcebolder 
Is  not  a  ffood  objection.  SUta  t.  Heodenon,  S»  W. 
Ta.  U7  (mo.  qu.). 

And  South  Oarolina,  11  Stat  at  L.  119, Wl,  II. 
dispensee  with  property  quallQcatlon.  State  v. 
WUIlama.  8S  S.  a  84t  (pL  abate.). 

But  in  Palmore  v.  State,  9  Ark.  US  (mo.  sot  aside), 
tt  was  held  that  Gantt^  Dltrest,  section  1978,  pro- 
hfbltlDg  tbe  motion  to  set  aside  the  Indictment  be- 
eaiise  tbe  grand  Jurors  are  not  householders  or 
fteeholden,  violates  a  constitutional  privilege,  al- 
though the  court  holds  that  tt  ia  not  neoeasair  un- 
der tbe  statute  t^t  tbe  grand  Juronsliall  behouse- 
iioldera  or  freeholders. 

Objection  that  the  grand  jury  were  (reeholdera 
and  bousebolders  will  not  avail,  altboogfa  MMs- 
Blppl  Aot  July  SO,  1870,  abolished  property  quallll- 
oatlons  as  Hiss.  Rev.  Code,  490,  provided  that  no 
objection  oan  be  made  to  tmpaoeling  the  grand 
JuiT*  Head  v.  State.  U  Mias.  749  (pi.  abater). 

The  selection,  by  the  aherlfl,  of  a  talesman  who 
Isnotabouaeholderor  freeholder  will  not  Invali- 
date, and  Ala.  Code  1878,  M  to  objections,  does  not 
apply,  being  supplanted  by  Act  Deoember  19,1878; 
but  it  was  said  that  an  erroneous  direction  of  the 
oourt,  as  to  class  of  persona  to  be  selected  from, 
would  be  fataL  Oliver  v.  State,  M  Ala.  8  (pi. 
abateO. 

VL  TaxtMyen. 
'  Vtader  tbe  atalulea  requiring  payment  of  taxes 
as  condition  precedent  of  right  to  act,  an  Indict- 
ment will  be  invalid,  where  some  of  the  members 
are  not  taxpayers.  If  objection  is  made  In  the 
proper  manner.  State  v.  Bnrbam  Fertilizer  Co.  ill 
H.  G  8B8  (noo.  qu.):  Avltett  v.  State.  76  Md.  610  (pi. 
abato.):  State  v.  Grlffloe,  T4  K.  a  816  (mo.  qoj;  State 
V.  Jones.  8  Bob.  (LaJ  816  (ma  nu,);  State  t.  Hay- 
wood. 91  N  C  847  (ma  qu.);  Stata  t.  Watson,  88  N. 
O.  «H  (pL  abate.). 

In  Qeorgla  as  the  grand  Jnnia  are  taken  from 
tbe  receiver's  returns  there  Is  an  Implied  quallflca- 
tlon  that  they  are  tazpayers.  United  States  v. 
Odltcs,  1  Woods,  G  CI  490  (mo.  qu.). 

But  in  Doited  States  v.  Benson.  81  Fed.  Rep.  888 
(PL  abatew),  it  was  beM  that  a  plea  In  abatement 
Oat  tbe  grand  Jury  was  inoompetent  because  some 
were  not  taxpayers,  was  a  technical  objection,  be- 
sides U.  S.  Rev.  Stat.,  I  KSd,  provides  that  no  Indict- 
ment found  in  tbe  United  Suiee  court  shall  beln- 
autBdent  as  to  mattera  of  form  which  are  not 
prejudicial. 

And  an  objection  was  not  susfafned  where  a  mo- 
tioDtoqoashwasnotmadelDtlme.  Statev.  Black- 
burn, 80  N.  C.  471  (mot  4Uj;  Stata  v.  Baldwin.  Id.  8B0 
(BOb  qu.). 
W  U  B.  A. 


I  1.  The  defendnnts  had  not  been  held  to 
await  the  action  ot  tlio  grand  Jury,  and  had 
no  opportunity  to  object  to  It  until  after  the 
indictment  had  been  found.  Before  pleading 
to  it  they  moved  to  set  it  aside  on  two 

f [rounds,  the  substance  of  the  first  of  which 
B  that  the  grand  Jury  by  which  the  Indict- 
ment was  found  was  illegal,  for  the  reason 
that  two  of  Its  memtiers  were  residents  of  the 
same  township.  The  motion  was  overruled. 
Ai  we  underslaud  the  record,  at  the  tenn  of 


Tbt  fact  thata'grnnd  Juror  had  paid  his  taxes 
after  he  waadrawn,  will  not  sustain  a  plea  In  abate- 
ment in  norida.  Oolbns  v.  State,  81  Fla.  S74  ipL 
abate.). 

And  failure  to  pay  poll-tax  that  Is  not  yet  doe 
will  not  render  a  grand  Juror  dlsqualifled.  Smith 
V.  State,  SO  Fla.  408  (pi.  abate.). 

Under  B.  L  Judicial  Act,  chap.  T,  I  1.  pro  riding 
all  persons  over  tweotv-flve  years  of  sge  and  qual- 
ifled  to  vote  on  a  tax  propoeltlon  or  expenditure  of 
money  In  a  town  shall  be  liable  to  serve  ss  Jurors, 
a  plea  in  abatement  that  some  graod  Juroia  bad 
not  paid  their  tax  WbS  Insunolent.  as  payment  of 
taxes  on  realty  la  not  a  condition  pteeedent,  and 
owning  a  certain  amount  of  realty  quallflea  tbem 
to  vote  on  a  tax.  under  B.  I.  Const,  art.  X,  I L  State 
V.  Klfe  (B.  I.)  Hay  25, 16H  (pi.  abate.).  See  State  v. 
Duggan,  15  B.  L  112,  subhead  Four,  for  other  caaea 
on  this  siatuta. 

TIL  LorolOtf. 
Grand  jurors  must  be  from  the  ooimt7  wfaera  tba 
crime  has  been  committed  unleas  there  has  been  a 
change  of  venue,  and  tbe  accused  may  waive  his 
rights  In  such  a  case,  but  tbe  right  to  a  trial  by 
Jurors  In  tlie  vicinage  cannot  be  taken  away  by 
statute. 

Under  a  statute  providing  for  apporttoomeot 
throughout  the  county.  substaDllsl  compliance 
witb  tbe  same  is  sulTloIent. 

And  the  provislun  of  the  local  grand  Jurlea  whhln 
the  Bubordlnato  dlstrtot  of  a  ooun^  for  certain 
courts  la  valid. 

As  to  the  grand  Jurors  in  the  federal  court  being 
uken  from  tba  dlvisloD  of  the  distctot  tbmn  k 
some.oonfllct. 

1.  Omnty. 

tTnleas  the  grand  Juror  is  from  the  eounty  re- 
quired by  law,  an  objection  that  be  la  not  from  the 
proper  county  should  be  sustained.  OarkT.State^ 
1  Ind.  2SS  (nio.  qu.);  Feters  v.  United  States  (Okie.) 
Sept.  7, 1801  (mo.  new  tr.l;  lAura  v.  Btttte,  38  Miss. 
171  (mo.  new  tr.n  Oarpenter  v.  State,  '*  How.  (HlsaJ 
168.  U  Am.  Deo.  118  (obJJ. 

Where  tbe  statute  provldea  for  trial  In  tUhtt 
ooun^for  offenses  committed  witbin  one  hundred 
rods  of  the  county  line,  tbe  accused  cannot  t>e  in- 
dicted by  a  grand  Jury  ot  the  county  outside  of 
that  where  the  offmse  was  eommltted,  under  IlL 
Const,  art  t.i9,  providing  for  trial  in  such  county. 
Buckrice  V.  People,  UO  III.  SB  (pi.  abate.). 

But  an  Indictment  purporting  to  be  by  grand 

Jurors  Of  the  state  oC  O  Inquiring  of  crimes  and 

oltenMs  within  and  for  the  eounty  of  Hooroe  wiU 
bebeldtobeagrmndJuTTOfthatoounty.  Uackey 
V.  Btatp,  S  Ohio  St  ass  (ubj.). 

And  if  It  is  discretionary  with  tbe  court  to  direct 
a  vacancy  to  be  filled  from  the  Hat  or  county,  the 
oourt  may  order  them  filled  from  the  oountj. 
Jones  V.  State,  IS  fla.  888  (pi.  abated. 

I.  ApportlonmenL 

Under  Iowa  Code  18)98, 1  XU.  providing  that  not 
more  than  one  person  shall  be  drawn  as  a  grand 
Juror  In  a  township,  and  section  ISTT.  providing  for 
motion  to  set  aside  if  not  selected  as  prescribed,  a 
tallnte  to  follow  tbestatnto  In  seleothig  will  Jaadfy 
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«cHirt  At  wblch  tbe  Indictment  wu  found,  and 
after  It  waa  returned,  tha  grand  jury  was 
diiduut^ged  on  motion  of  tbe  oounW  attorney, 
for  the  alleged  reason  that  two  of  the  grand 
Jurora  resided  In  the  same  civil  township, 
*and  did  at  the  time  the  grand  Jury  were 
drawn."  We  do  not  think  that  action  of  the 
distrifit  court  waa  such  an  adjudication  of  tlie 
lenlity  tif  tbe  grand  Jury  as  to  affect  the 
liabllky  of  the  defendants  under  the  indict- 
ment  found,  bat  the  validity  of  that  must 


be  determined  tm  the  merits,  withoat  regard 
to  the  action  of  the  court  In  dtsehaiglnK  the 
JuiT.  Orand  Jurors  are  drawn  sabsSuitially 
as  follows :  On  or  before  the  first  Monday 
of  September  of  each  year  the  county  auditor 
apportions  tbe  number  to  be  selected  from 
each  election  precinct,  which  amount  In  the 
aggregate  to  seventy-five,  and  causes  written 
notices  of  the  apportionment  to  be  delivered 
to  one  of  the  Judges  of  electicn  In  each  pre* 
ctnct.   The  judges  thereupon  eelect  tiie 


a  motlOD  to  tetsaUe.  See  BiAza  v.  Bosbell  (mo. 
•etaride). 

And  where  tbe  names  from  three  townships  were 
eliminated,  tbe  indletmeat  was  invalid.  State  v. 
ileakert  n  fowa,  8S8  (nio.  qn.). 

And  to  where  tbe  equalltr  In  prednots  required 
bj  tbe  elatuie  wm  not  followed,  a  plea  In  abate- 
BMutshouMbeeuatatoed.  &iTtonv.6tate.U!Neb. 
MO  (pL  abatej;  Botaannaa  v.  State,  U  Neb.  200  (pL 
abatej. 

Bat  a  plea  In  abatement  should  be  dvemiled, 
where  Ketk  Civ.  Code.  I  868.  prOTtdlnfr  that  sniDd 
Jnron  sbaU  be  selected  proportionately  from  eaoh 
precinct,  was  aabstantlallr  followed.  FoUn 
Mate.  14  Neb.  610  (I^-  abat&>. 

Under  MlDnenota  Bpeotal  Laws  ISn,  obap.  2U, 

ptovldtnff  that  gnoA  jurors  for  B  oouoty  shall 

be  •elected  from  qualified  eleotota  oC  tbe  several 
wards  tai  Sc.  Fanl  and  towns  of  said  connty,  all  tbat 
torequlred  Is  that  tbe  whole  of  tbe  oouoty  shall  be 
otlUied,  refrardleoB  of  ward  or  town  lines.  State  v. 
Hawks,  66  Kino,  OB. 

I  And  under  Tows  Code,  H  288,  XK,  prorldinff  for 
an  apporttonmPDt  tfarousbont  theoonnty,  where 
there  was  no  name  from  one  township,  and  two  of 
tbe  bouds  sappUed  two  names  from  tbe  delinquent 
townships,  wbtoh  were  ac<t  drawn  on  this  graod 
Jury,  the  Irrepulsrlty  will  not  vitiate.  State  v. 
Brandt,  41  Iowa,  SU  (mo.  set  aside). 

And  under  Towa  Code,  I  ttOS.  pnAiMtlna  a  ohal- 
leoge  after  tbe  frrand  Jiuyare  ewom,  an  objection 
on  aooount  of  Improper  apportionment  will  not 
avail.  State  v.  Fleroe  Uowa)  Hay  8, 1894  (mo.  qu.; 

A  plea  In  abatement  to  qua.lflcatlon  or  oompe- 
teooy  nt  rrand  Jurors  is  s  proper  mode  of  objeot- 
tag,  but  irreeularlty  in  apporiloninr  that  does 
ootaotooompeiency,  must  be  objected  to  by  ohal> 
iBoga.  HuUns  V.  State,  17  Ohio  St.  fi83. 

Objeetloo  to  qualtfioatlon  of  grand  Juror  for 
Improper  apportioDmeot  can  only  be  made  by  one 
under  prosecution,  and  in  tbiscssetlie  motion  to 
quaah  the  array  did  not  sttow  he  was  under  prose- 
cution, although  he  was  sabeequently  fadloted. 
Thayer  v.  People,  t  DougL  (lUob.).417  (mo.  qu.). 

And  a  motion  to  quasb  because  three  townships 
weie  not  represented  waa  properly  overruled, 
where  tibe  oounty  commlsBionMs  added  names 
from  Mid  townabtps  after  the  venire  was  returned, 
as  objeotioo  should  be  by  plea  In  abatement,  and 
tbe  grand  Jntr  was  properly  quallfled.  Besides  N. 
OL  Code Crbn.  Proa, I  sn.  provides  that  arevislon 
«f  Jair  Usia  will  not  vitiate,  U  ttie  law  has  been 
SQlMantiallr  complied  with.  State  r.  Haywood, 
VN.att7imo.  qiU. 

8.  Clourta 

tTnder  HL  Const.,  art.  8,  1 20,  provldlag  tbe  re- 
«order*B  court  of  (Aieaso  staoidd  be  tbe  drouit 
eeortof  Oook  ooanty  with  tbe  same  JnrlsdlotiOD, 
a  ursod  Jury  of  the  orimlnal  oourt  was  properly 
convened  from  the  oounty.  Perl  v.  People,  tt  lU. 
IT  (mo.  new  tr.). 

But  wbrae  the  act  Umlted  the  JnrisdloUon  of  the 
eonrttotbeoityaf  Ohtaago,  tbe  Jury  ooold  not  be 
taken  from  tbe  oounty  outdde  the  ol^.  BellT. 
Peopte,  S  UL  >B7  (mo.  quj. 

•SURA. 


A  statute  authorising  grand  Jaion  for  a  speelal 
court  from  a  part  of  Uie  oounty  is  not  unoonstftii* 
tlonsl.  Ellis  V.  State,  SB  leon.  8B  (pi.  abate.). 

And  that  Ineligible  penons  were  drawn  but  not 
on  the  grand  Jury  is  ootagood  plea,  ss  wberea  ieA> 
dentor  Baltimore olt7 and  ineligible fOr  tbe oonrt 
of  Baltimoreoonmrwasdrawn.  Btetev.Olasetnr. 
ODUd-SOa. 

So  the  act  requiring  that  tbey  dumld  be  drawn 
from  the  Immediate  vlolnlty  of  a  court  Is  not  on. 
oonBtitutiooal.  WlUlama  v.  State,  SI  Ala.  88  (obj.). 

An  aot  establishing  a  speoial  court  at  0  — ■  with 
JurlBdlotlon  over  certain  districts  did  not  db- 
quallfy  the  dtlieiw  of  such  districts  from  being 

grand  Jurors  m  a  drouit  oourt  at  H  in  tbesame 

oounty.  Wlllianuv.  8tRte.8HeiBk.87(mo,ar.;mo. 
new  tr.). 

It  Is  not  a  valid  objeotlon  that  a  section  of  the  act 
of  establishlDg  court  of  P  oounty  at  U—  re- 
quires grand  Juron  to  be  taken  from  that  beat  and 
that  all  reaideut  dtlaens  of  tbat  beat  sImU  be  ex- 
cluded from  terms  of  eonrt at II — .  Sandsvav. 
State,  &S  Ala.  188. 

And  under  an  aot  requiring  the  gxand  Jnrr  to  be 
summoned  from  the  county,  the  fact  that  tbe  ter- 
ritory was  not  limited  to  that  of  ttie  court  la  the 
oounty.  Is  immaterial.  Splto  v.  State  (Tttz.)  Nov. 
ii.ie8a(obj.). 

TTnder  Act  of  Congress,  AprU  I,  IMO^  providing 
for  division  into  four  dislr  els,  but  eoMsUtuMog 
fae  Judicial  dlstrlot,  where  a  grand  Jury  was  not 
drawn  from  Ihe  whole  district  as  Intended,  but 
from  a  local  division  made  for  holding  court,  an 
Indictment  wss  InvaUd.  United  States  v.  Dlzon.  U 
Fed.  UepbtfL 

But  tbe  converse  waa  held  in  United  States  v. 
Wan  Lee,  U  Fed.  Bep.  707  (obJ.  ev.). 

And  an  objection  that  tbe  grand  Jurors  wese  not 
all  from  the  eastern  district  of  South  Carolina  wlU 
not  avail  where  tbe  practice  had  been  similar  for 
nearly  one  half  a  century.  United  States  T.  But* 
ler,  1  Hughes,  O.C4Bt  (OhaL;  mo.  qn.}. 

And  an  objection  that  the  grand  Jurjr  was  not 
taken  from  the  oounty,  but  from  the  Judldal  dis- 
trict, was  Insufflolent  as  Aot  of  OouRreas  Septem- 
ber 9, 1850.  appUee  wben  tbe  Jurlsdlotlon  isooex- 
tensive  wltb  the  dhtrlot.  Petals  ChMntlVtah. 
11  (mo.  qu.J. 

A  party  obtaining  a  change  of  venue  and  quash- 
ing the  Indictment  cannot  then  complain  tbat 
be  ahould  be  indicted  by  tbe  grand  Jury  of  tbe 
oounty  wtaiob  oriainallr  indicted  him,  as  hlsttfit 
may  be  waived.  Parker  v.  Com.  U  Bosh,  lU  (objj. 

YUL  BxempUom, 

L  Age. 

Exemption  by  reason  of  old  age  Is  not  a  dtoqaall- 
Itoatlon  tbat  will  mvalldate  an  Indictment.  State 
T.  Brooks.  •  Ala.  9  (pL  abate.):  Breeding  v.  State, 
11  Tex.  m  (pl.  abate.);  Booth  v.  Com.  18  Qntt  SU 
fpL  abate.);  Carter  v.  State,  75  Qa.  7<7  (pL  abate.); 
Weeks  v.  State,  81  Hiss.  400  (obJ.):  Davison  V.  Peo- 
ple, SO  IlL  aa  (pL  abate.;  mo.  qu.:  mo.  arO*  Splgeoer 
V.  State,  V  Ala.  888  (mo.  qn.).  ^  _ 

And  It  was  snM  to  betbs  nile  In  Ooas.  T.  Frttohett, 

Ht/ra. 
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quired  nambeT  of  peraoM,  and  return  their 

names  to  the  county  auditor  with  the  election 
returns.  Code,  284,  286.  288.  The  re- 
turns thus  made  Decesaarlly  show  the  town- 
ship In  which  each  one  of  the  seventy-five 
jurors  resides.  When  a  grand  Jury  is  to  he 
drawn,  the  county  auditor  or  his  deputy  is 
required  to  write  out  the  namee  of  persons  on 
the  liBt  on  separate  ballots.  Id.  §240.  The 
drawing  la  conducted  as  follows:  After 
thorou^ly  mixing  the  ballots  so  prepared, 


"  the  clerk  or  bf  s  deputy  ibsn  draw  there- 
from the  requisite  number  of  jurors  to  serv» 
as  aforesaid,  and  shall,  within  three  day* 
thereafter,  Issue  a  precept  to  the  sheriff,  com- 
mandinff  him  to  summon  the  said  jurors  to 
appear  before  the  court  as  provided  in  sec- 
tion 280  of  the  Code.  When  the  grand  jury- 
shall  be  composed  of  five  jurors  only,  the 
number  drawn  sliall  be  eight,  and  when  the 
grand  jury  shall  be  comixMed  of  seven  mem- 
bers the  number  of  grand  jurors  to  be  drawn 


Bxemptlon  on  account  of  old  am  wu  not  a  dlo- 
quallflcatlon  at  this  time  of  service,  wbere  the  act 
exempted  tiut  provided  tlint  It  sbouhl  not  dl*> 
quallff.  Garter  v.  State,  76  Oa.  W  (pL  abate.): 
Jackeoo  t.  State,  78  Ga.  Ntl  (pL  abated:  State  t. 
HUler,  S  Blaokf .  85  (pL  abate.). 

And  in  Oreen  v.  State,  U  Hd.  123,  48  Am.  Bep. 
SU  (tno.  ar.),  a  tnotloii  in  amst  because  a  grand 
]uror  was  over  age  was  overruled  on  tbe  ground 
that  exemption  does  not  disqualify,  and  an  obleo- 
tlon  should  be  made  at  an  earlier  stage  In  tbetrlaL 

Although  S.  J.  Bev,  Stat.,  681, 1  a,  makes  want 
uf  statute  qnalifloatlon  a  groandof  idiallenge  toa 
Juror,  but  gives  no  right  to  cballmge  the  array  by 
motion  to  quaalt.  because  one  Is  overage^  Stater. 
Black  (N.  3,)  Haroh  ai,  18B0  (mo.  qu.). 

And  over  age  does  not  dtogualtry  Id  Georgia  al- 
though tbey  were  disqualified  by  Georgia  Aot, 
1888,  bat  oompetenor  waa  lestored  by  Georgia 
Act  December  S,188i.  £oeb  T.Btate.  n  9a.  »B 
ad.  abate.). 

But  nnderthe  llorida  statute  requiring  that  he 
must  be  under  sixty  yean  of  age,  this  «IU  dts- 
guaUfy.but  k  not  sustained  by  evidence  In  this 
eaasu  KItrcd  t.  State,* Ha.  V(pL  abate.). 

It  a  grand  juror  was  excused  for  over  age,  the 
presumption  is  that  It  was  properly  done,— for  the 
<tef  endant  or  the  oourt  could  not  require  him  to 
men.  State  t.  Brown,  18  Hinn,  688  (mo.  anj. 

&  Offleer. 

That  a  grand  juror  is  exempt  as  an  officer  la  not 
a  disqualifloatfon  which  will  render  him  incompe- 
tent, and  wtU  not  lovalldate tbe  Indictment.  State 
T.  Wright,  68  He.  828  (mo.  qu.;  pi.  abate.);  State  v. 
Qoimby,  61  He.  806  (mo.  gn.);  Owens  v.  State,  28 
Tex.  App.  668  (pL  abate.);  State  v.  Stuukle,  41  Kan. 
466  (mo.  qu.;  pL  abote.);  Glaaslnger  v.  State,  84 
Ohio  St.  aoe  (pi.  abate.);  State  v.  Adams,  SO  Iowa, 
488  (obj.);  Re  Nowland,  2  Jebb.  1  (chaL). 

And  under  Ky.  Oen.  StaL,  chap.  82,  II.  providing 
DO  elvfl  offloer  should  be  competent,  the  court 
erred  in  setting  aside  an  indictment,  because  tbe 
foreman  was  a  school  trustee.  Uotton  to  set  aside 
Kot  having  been  made  promptly,  the  right  was 
A^ived.  Com.  T.  Pritclwtt,  U  ^isb,  817  (mo.  set 
BtXle). 

And  hi  Rex  t.  Sliertdan.  31  How.  St.  Tr.  618 
(dial.),  a  challenge  before  sworn  that  one  of  tbe 
grand  Juroza  was  an  offlcc-btilder  and  In  the  em- 
ploy of  tbe  government  was  notalloved  at  that 
tliiie,batltwaBBasicested  tbatobjeetloneould  be 
made  plea. 

And  In  Re  Headley,  Buss,  ft  B.  0. 0.  IIT,  It  was 
suggested  tliat  a  British  or  Irish  peer  ought  not 
to  serve  on  a  grand  Jury  except  ao  Irish  peer  who 
laa  member  of  Uie  house  <d  commons^  whlob  sug- 
gestion was  adopted. 

And  on  a  plea  In  abatement  that  a  grand  juror 
was  a  surreyor  of  the  highway  and  disqualifled, 
tbe  aoonsed  was  entitled  to  a  Jury  on  that  issue. 
Day  V.  Com.  t  Gratt  BO  (pi.  abate.). 

niat  tbe  oourt  tn  Its  disoretJon  exonsed  a  deputy 
sberiff,  who  wasalsoawltoeiBifrom  serving  on  tbe 
grand  Jury,  was  not  error.    State  t.  Sohleler 
(Idaho)  April »,  lau  (mo  set  asldaM 
28L.R  A. 


8.  Owrur  of  grUt-mttL 
Although  1  Va.  Bev.  Code,  chap.  75,  dlsqnallflea 
an  owner  of  a  gist-mill  from  tiehig  a  grand  juror 
a  plea  In  abatemmt  not  looatiDg  the  mill  Is  insnt- 
flelent.  Koran  t.  Com.  8  Leigh,  aU(pLalMHaJ. 

IX  Bias. 
L  Opinion  onA  preiudice. 

Some  ooortfl  hold  that  bias  or  an  opinion  ftmned 
by  a  grand  Juror  will  not  dtsquallfy  blm.  State 
Hughes,!  Ala.  666  (obal.);  State  v.  Baltimore  A  O. 
U.  Oo.  16  W.  Ta.  8SS,  88  Am.  Bep.  803  (mo.  new.  tr.); 
State  V.  SheltoD,  01  Iowa,  8S3  (ohaL);  State  v.  BUI. 
tegs,  77  Iowa,  417  (chal.);  Com.  t.  Woodward,  IBT 
UaBs.61S(pL  abate.);  State  r.Baoilin,4rOQini.M; 
86  Am.  Bep.  64  (pi.  abate). 

And  other  cases  hold  the  same,  but  this  on  tb» 
ground  of  mode  and  manner  of  objection.  Patrick 
V.  estate,  16  Neb.  880  (ohaL);  Williams  v.  State,  0» 
Oa.  11  <pl.  abate.);  State  v.  Rand,  83  M.  H.  216  (mow 
ttr.)i  Lee  v.  State,  00  Ga.  706  (pL  abate.);  People  t. 
Jewett.8'Wend.8I4(ohaL:  mo.qn.);  HoBlok  v.  Peo- 
ple, 40  111.  868  (obal.);  United  States  v.  White,  * 
Cranoh.  0. 0. 467  (pL  abate.);  People  v.  Colmere, » 
Cel.  681  (mo.  se^  aside). 

But  In  Stewart  v.  State,  18  Ark.  744  (mo.  ar.),  and 
tn  Pike  County  Justices  v.  Griffln  A  W.  P.  Plank 
Road  Go.  16  Qa.  80  (chalW,  It  was  held  tbat-^iafoo 
or  favor  Is  a  good  oause  of  objection. 

Where  an  objection  forsoch  aoauselsanowea 
the  evidence  must  be  clear  in  order  to  sustain  tbe 
same.  Com.  v.  (TIark,  8  Browne  (Pa.)  825  (chal.); 
United  States  v.  Oune  (Cal.)  68  Fed.  Bep.  7W  (mo. 
qu.);  State  v.  Hinkle,  6  Iowa,  880  (pL  abate.);  Ter- 
ritory V.  Staples,  2  Idaho.  778  (mo.  set  aside);  Stat* 
v.  Gnilok.  10  Iowa.  98  (cbal.). 

Wbere  objection  was  by  plea  In  abatement  tbaS 
a  grand  juror  was  prejudioed  and  malicious,  the 
the  oourt  held  that  such  plea  came  too  late,  distln- 
gnlsblng  State  T.  Bookafellow,  6  H.  J.  L.  406.  where 
a  grand  juror  was  not  a  freehold«>r,  on  the  ground 
that  in  tbe  latter  oase  the  ststote  absoluteir  die- 
qualifled,  but  in  this  case  tbe  plea  should  have  been 
made  by  challenge  and  besides  thedefondants  were 
convicted  on  their  own  oonfeestoDs,  and  Imper- 
fectiona  In  preliminary  proceedings  would  not 
prejudice.  Olbbs  v.  State,  46  N.  J.  L.  MS,  «6  H.  J. 
L.  n«,  40  Am.  Bep.  788  {pL  abate.). 

Tbe  fact  that  a  grand  juror  is  politically  preju- 
diced or  a  partisan  in  politics  will  not  beadlsquali- 
floatlon.  TTnlted  States  t.  Bsgan,  80  Fed.  Bep.  60» 
(pi.  abate.). 

And  In  Scarlets*  Ckae,  U  Ooke.S6,  it  was  said  that 
an  indictment  will  be  void  where  a  malicious  per> 
son  procured  bimaelf  a  place  on  the  grand  jury  br 
oonfOdeiating  with  the  clerk;  as  11  Hen.  IV.  pro> 
vldes  that  no  indiotment  should  be  found  Iv  enr 
persons  named  to  the  jnstloes  without  dueietuma 
from  the  sheriff  but  by  lawful  people  returned 
without  nomination. 

But  the  convene  was  held  In  Oom.  llKmipson, 
4  Leigh,  «r.  M  An.  Deo.  188  (pL  abataj.  whaiw 
there  was  oo  oormptkm  shown. 

And  impersonation  by  another  aotliw  as  gnnd 
juror  renders  tbe  Indictment  void.  XTlzon  T.Stats^ 
08  Ala.  686  (pL  abate.' 
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■lutll  be  twelve;  provided  that  in  dnwiiig 
mch  mud  Jory  not  more  than  one  person 
•ball  M  dimwB  as  a  grand  juror  from  any 
civil  township  excepting  where  the  grand 
lurj  la  hy  law  required  to  be  drawn  from  a 
district  ooDtaiuing  fewer  civil  townships 
than  the  number  of  grand  jurors  required  to 
be  summoned ;  in  which  case  If  the  number 
of  cItII  townships  in  auch  district  be  not  less 
than  one  lulf  of  the  number  of  jurors  re- 
qulndt  not  more  than  two  persona  shall  be 


Bnt  penaadlnr  others  oot  to  attead  whereby  the 
Juror  procured  a  plaoe  on  the  ]urj.  will  oot  1d< 
nitdate,  wbere  those  absent  are  not  shown  to  be 
entf  ried  tor  hatiog  been  selected.  State  v.  Head, 
UILL4Mfpl.  abated. 

Tbe  exclusion  of  a  Uaied  penon  will  not  jnstltr 
a  Diotloa  to  quadk  Vnttad  Btaisa  v.  Balvln.  « 
IM.  Kep^  am  (mo.  qn,). 

Under  Dakota  Grim.  Code,  t  IS,  sub.  6,  provldloir 
tar  obaUenire  to  mand  Jurm  tf  he  Is  so  prejudioed 
that  he  oaanot  act  ImparUallr,  the  refusal  of  chsl> 
lenge  will  tovnUdate.  People  t,  vnntennnte,  1 
Dak.  08  (obal.). 

Aaron  Burr  olaf coed  tbe  rlsbt  to  eballenm  tbe 
(tand  Jory  **fOr  favor"  and  the  oounsel  for  the 
■ovemmeot  admitted  bis  rlvbt  otofaaUeose.  Tt 
was  aumcated  that  the  jurors  mlyht  wltbdraw  and 
lhassare  all  question  aatoevldeooeof  blas.wblcA 
anaiweilnn  waa  adopted.  When  tbe  foreman  asked 
to  be  eseuaed  tor  bavlnr  formed  an  optotou  tbe 
oourt  nilpd  that  be  must  have  declared  an  optntoc 
Another  frand  juror  claimed  to  have  an  opinion 
as  to  law  end  facta,  and  be  was  permitted  to  with- 
draw. TrIalofAaronBnrr,  Bob.  ed.10. 

The  aeouaed  cannot  have  a  vrand  Jury  rea»- 
■embM  In  order  to  prove  that  thegr  had  unqnallOed 
eplalOHh  People  v.  Tmven.  88  Oil.  tn  {mo.  set 
aside}. 

Andtbecrand  Jory  wIDnot  beealledtoexpnr. 
late  tbemaetves  as  to  an  opinion,  by  a  par^  ex- 
pectlnc  an  lodlcbnent,  as  Ala.  Code  D\g„  t  U,  r»- 
Krtcta  tbe  pleadioi;  In  abatement  for  the  airay,  or 
MsgoalUlcntion  of  Ua  membeta  to  tbe  term  at 
iriileta  tbe  faMHctment  k  found.  State  v.  caarlasa, 
U  AhL  IT  imo.  for  leave  to  cbal.). 

And  in  People  v.  Manahan,  88  CU.  08  (obJ.>,  where 
three  of  tbe  tblrteen  were  oballenged  for  opinion 
tv  a  patty,  the  court  ordered  the  rrand  Jury  not  to 
Donafdar  bM  caae.  and  ordered  aspeclal  rrand  Jury 
to  oooalder  his  ease,  to  which  he  objected,  but  this 
vasaotamw. 

%,  OMHWflfim  triOk  preefout  trIaL 
Some  cnaea  hold  that  wbere  a  crand  Juror  bas 
■rvad  on  a  prevtons  grand  Jury,  wbloh  had  in- 
dieted  the  aooosed  for  the  some  offense  or  served 
onaformartrlal  Jory  for  the  sameolTense.  it  will 
dkqnalttr.  UnUedStateav.  Jone8.81Fed.Bep.7at 
(pL  abate.):  State  v.  GlUksk.  7  Iowa,  287  (mo,  qu,y. 
State  V.  OaborDe,Sl  Iowa,  880  (obal.). 

Ibe same qusstton  waa  made  In  Stated.  Oirie,  19 
WiB.Ui,8BAm.  De&antmoi  qn-t,  bnt  tbe  case  was 
■averasd  on  another  point, 

Other  onaes  hold  that  servtoe  on  a  ooroner^  Jury 
fnthesameoffenaewUlootdlaqualify.  Someput 
thk  roUav  on  a  question  of  pleadlos  and  praotloe. 
Lee  V.  State,  MOa.  TUB  (fri.  abate.);  State  v.  Lomoo, 
M  N.  a  m  rpL  obatej;  Slate  v.  HoBatfre,  8  N.  a 
UwBeposL  K  (BO.  arj;  Batts  v.  State,  MOa.  808 
(pLabaani. 

a.  MenaL 

The  Interest  of  a  rrand  Juror  has  geneially  been 
Md  lasuflolent  dtequalttloatlon  to  render  an  m- 
ilf  sat  Invalid;  as  that  the  ynmd  Jnror  was  in- 
tiiialea  In  a  bank,  in  a  eharie  of  bunrlary  or  em- 
bsBtfman^  aacapt  when  be  ia  proaecotcr,  for 


drown  as  grand  jurors  from  any  such  towo- 
ship;  and  U  the  number  of  civil  township* 
be  leaa  than  one  half  of  the  numtter  of  jurors 
required  not  more  than  three  persons  shall  be 
drawn  as  grand  Jurors  from  any  such  town- 
ship. If  more  persons  shall  be  drawn  from 
any  civil  township  than  are  hereby  author- 
ized it  shall  be  the  duty  of  the  ofUcer  draw- 
ing such  grand  jury  to  reject  all  superfluous 
names  so  drawn,  and  to  proceed  with  the 
drawing  until  the  req aired nnmbur  of  jurors 


wbloh  see  that  subhead.  State  v.  Klokey,  10  N.  J. 
I<.87(mo.qu.;  pL  abate.);  Holland  v.  Ctom.(B  Pa.  SOS. 
88  Am.  Rep.  758  (ohal.;  mo.  qu.^;  State  v.  Braioerd. 
SSTt.  888, «  Am.  Bep.  818  (pi.  abateJ. 

Bat  la  these  cases  the  queadoo  waa  decided  on 
pleadlnff. 

So  wbere  the  board  ot  trustees  had  returned  one 
of  their  mem  ber  and  a  ftrand  Juror  bad  contributed 
to  pay  wltnem*  ezoensea,  or  was  Iniereated  in  pros- 
eoutlnit  liquor  selling  in  Mat  oouoty.  this  did  not 
disqualify  him  In  tbe  liquor  case,  and  objection 
cannot  be  made  by  plea  In  abatement  but  by  oh&l- 
lenite.  before  th^  are  sworn.'  Koofa  v.  Bmte,  It 
Ohio  SL  808  (pi.  abate.). 

And  that  a  rrand  Juror  Is  Interested  as  a  tax- 
payer Is  not  vrouDil  for  a  dtaqnallflcetkMi.  Com. 
V.  Byan,  8  Han.  SO  (mow  qaj;  State  v.  Newfsne,  It 
Tt.  m  (pL  abate.). 

Aod  that  he  waaa  rerident  of  tiie  town  oKOoan^ 
from  wliliiTi  lliw  ileriiiiilaiil  iiiiilimileil  funds  did  not 
dlMiUDli^.  Oom.  V.  Brown.  1  L.  R.  A.  620, 147  Mam. 
«5  (pi.  abate.). 

Bat  In  Qnera  v.  Upton  St  Leooarda.  10  Q.  B.  BK, 
It  was  said  that  Inteieatcd  penona  ongfat  not  to 
serre  on  trand  Juries, 

L  PrasseHftora 

That  tbe  itand  Juror  la  prcaeontor  In  some  states 
disqnaUfles  by  statute,  but  objeotkm  moat  be  made 
promptly  and  may  be  waived,  as  to  whether  or  not 
It  tea  good  objection.  In  absence  of  statute;  the 
eases  are  not  united  but  dtsaareemeat  omnes  from 
Um  mllncs  on  the  manner  and  mode  of  objecting^ 

Althoufh  ta  some  statea  It  Is  provided  by  Btatut* 
that  a  iMtiaecutor  Is  dtoquallBed  from  aoclng  as  a 
grand  Juror,  a  prosecution  may  be  preferred  upon 
knowledge  of  two  of  the  grand  Jurors.  State  v. 
Terry,  80  Ho.  888  (mo.  qaX 

Bo  wbere  tbe  statute  In  Ark.  Msnst  Dig.,  18088. 
provides  that  a  persoo  held  to  answer  may  objeet 
to  a  (nrand  Juror,  If  he  Is  a  prosecutor.  If  be  has  oot 
beeo  held  toaoswer.  the  act  does  ootapply.  Baker 
V.  State,  68  Ark.  818  (mo.  set  aside). 

That  tbe  prosecutor  was  a  member  of  die  grand 
Jury  IndMJnjr  cannot  be  objected  by  motion  to  ar- 
rest. Johnson  v.  State,  08  Chfe.  179  (mo.  sr.). 

And  If  a  pros<>outlng  wlUiess  merely  appeared  tn 
response  to  a  subpcena  he  waa  not  disquallOed,  al> 
though  Nev.  Stat,  1888,  |k  *.  provided  oballenge  If  a 
grand  Juror  waa  a  proaaentor.  State  v.  HUIaln,  8 
Ner.  409  (chaL). 

And  an  objectloo  by  amteut  curia  that  a  grand 
Juror  ori gloated  a  oomplalnt  for  murder  whlob 
was  Ukely  to  come  before  the  irrand  Jury,  was 
overruled.  Tuck  or *«  Osae,  8  Haas.  88S  (obj.). 

A  plea  ia  abatement  that  thegrand  Juror  waa  an 
agent  ofthe  prosecutor  Is  Insufficient  wbere  obal- 
lenge  could  have  been  made  twrore  Indictment. 
Tisber  V.  State  (Oa.)  Jan.  S7, 1891  (pi.  alwte.). 

Under  Texas  Code,  art  877,  providing  for  chal* 
lenge  to  array  and  prohibiting  objections  to  quall- 
floatiODe  in  any  other  way  and  providing  for  suob 
challenge  by  prisoner  In  Jail,  the  failure  to  make 
such  ohallenge  at  the  proper  time  will  prevent  an 
obJsoUoa  by  plea  hi  abatonent  that  ths  gian* 
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«tift11  be  secared."  Code,  section  341,  u 
amended  in  1886  by  section  2,  chapter  43, 
Acts  2l8t  Gen.  Aasem.  It  lias  been  decided 
frequently  that  when  then  has  been  a  sub- 
«tantial  compliance  vith  the  provisions  of 
the  law  in  dmwlng  a  grand  jury  an  iodict- 
ment  reinmed  by  it  should  not  be  set  aside 
on  account  of  some  slight  departure  from  the 
Atatute  in  the  drawing,  and  some  of  its  pro- 
Tisiuns  liave  been  held  to  be  directory.  State 
V.  Anaaieau,  IB  lom,  44 ;  Stat*  t.  SnigM, 


19  Iowa,  94 ;  StaU  w.  Oarnep,  20  Iowa,  88 : 
3tca«  T.  Brandt.  41  Iowa.  600. 

It  Is  claimed  that  the  provisions  of  the 
statute  now  under  consideration  are  direc 
tory,  and  that  the  motion  to  set  aiide  the  in- 
dictment on  the  ground  stated  was  properly 
OTemiled.  But  none  of  the  cases  cited  rose 
under  the  Statute  of  1886,  and  the  part  of 
that  statute  quoted  has  not  been  held  to  be 
directoiy  merely.  The  case  of  Btat^  t.  D*- 
Bord,  88  Iowa,  108,  waa  decided  slnoa  tt  - 


Ji'T  »  was  a  proseautiDff  witness.  Kemp  t.  State, 
U  Tex.  Appw  m  (pL  abatej. 

That  one  of  the  irrand  junm  was  an  aSBWaat 
prosecutor  for  the  couutr  in  a  speotal  case  affnlnst 
anotber  party  wbo  waa  lodloted  by  that  frrand  Jury 
would  not  afleet  an  Indlotmenc  aiiatnst  a  party 
whom  be  was  not  employed  to  iM-oseoute,  but  as  to 
tbecsse  Id  wtalotatae  wulDterated,  It  was  MM  that 
«uoh  Indlotment  would  be  wonhlow,  People  v. 
Zander.  83  kOoh.  IW  (pL  abated. 

Onder  Mo.  Ber.  Stat  1880,  H  WT,  4IM.  a  rrtnd 
Juror  mlyht  be  ohaUenced  tor  telug  a  prosecutor 
«ra  wltnesa  Bute  v.  WUUanuon,  106  Uo.  KS2  (pL 
abate.). 

Id  United  States  t.  Reed,  i  Blatobf.  4SS  (am.  qu.), 
4t  wu nld that 2  N.  T.  Rev. StsU, TM,  M,  pro- 
Tldlnif  tibjeotloD  to  competeney  of  fraud  Juror  b^ 
fore  sworn  beoause  be  Is  a  prosecutor,  aod  that  do 
•other  challeDg«  to  the  array  shall  be  allowed,  Rp> 
plies  to  the  federal  ooort.  and  a  ohalleDge  to  ma  fo> 
dividual  ffraud  Juror  because  he  has  not  freehold 
-qualifications,  or  not  competent  as  to  aire,  or 
biased,  may  be  made,  but  a  oballeuRe  to  the  array 
ia  BbullBbed,  but  tbe  qufatloo  wai  as  to  Improper 
venire. 

But  in  natt«d  States  v.  miUania,  1  Dm.  US, 
where  the  idea  In  abatement  was  that  the 
.ffrand  Juror  waa  a  prosecutor.  It  was  held  that  the 
-objection  would  be  good  tf  taken  by  a  pereou  un- 
dn  prosecution  who  baa  been  held  to  answer  by 
war  of  chaUense  before  the  Jury  la  sworn,  but  If 
Hlnn.  Bav.  SUt.  UOS,  p.  6BS,  providing  ttaat  a  per- 
aoD  held  to  answer  may  challenge  a  proseoutor  or 
wlbiees  appUea  under  Act  of  Oongren  July  20, 1840, 
providing  for  same  qualifloatloo,  that  this  means 
age,  oltizensfalp  aDd  Dot  proseoutor  (refualnir  to 
4ollow  United  State*  v,  Beed,  «t(pnij,  and  that  he  la 
jiot  disqualified  (oourt  divided). 

B.Relatloil. 

lo  absence  of  prohibitory  statute,  the  relation- 
ahlp  of  grand  Jumr  with  proeeoutor  or  party  In* 
Jured  IsDotagood  objection. 

Some  of  tbe  cases  decide  this  on  the  question  of 
jileading,  as  that  a  grand  Juror  was  a  nephew  of  tbe 
murdered  man  Is  not  a  good  plea  In  abatement. 
State  V.  Easter,  80  Ohio  8t,  51£,  27  Am.  Bep.  4T8  <pL 
abate.). 

So  a  similar  objeotlon  was  waived  by  not  plead- 
ing in  abatement  In  Florida.  Reynolds  v.  State,  88 
fla.  801  (ma  ar.). 

So  a  plea  In  abatement  or  motion  to  quash  on  the 
,#round  of  relationship  of  prosecutor  Is  InauflBoteot, 
where  oballenge  cx>uld  have  been  made.  lasoeUes 
T.  State,  90  Ga.  847  (pi.  abate.). 

And  that  the  son  of  tbe  proeecutor  lo  a  larceny 
case  waa  a  member  of  the  irrand  Jury  sod  actively 
participated,  will  not  vitiate  tbe  indictment.  If 
the  obJecUon  had  been  made  by  challenge  It  might 
have  bf>en  different.  State  v.  Sharp,  110  N.  C.  004 
(pi.  abate.). 

And  objection  that  a  grand  Juror  was  brolher- 
'In-law  of  the  complaining  witness  will  not  Invall- 
■date.  Ooou  T.  Uaag,  10  Lena  L.  Sev.  MS  (mo.  qu.). 

S.  AifE«r. 

ff  thestatnte  Is  mandatotr  problUtlng  a  party 
48L.R.A. 


ttom  serving  as  grand  Juror,  If  be  has  a  suit  pend. 
Ing  at  court,  It  will  disqualify  bim.  State  v.  Smith, 
EO  N.  C.  410  (pL  abate.);  State  v.  Gardner,  104  H.  C 
TS9  'roo.  qu.). 

But  ttals  objection  must  be  made  In  proper  time 
and  In  tbe  proper  manner,  or  It  will  not  avaO. 
State  V.  PotIa,  ICON,  a  4S7  (pL  abate.). 

And  In  State  v.  Bdens,  86  N.  OL  fiSB  (pi.  abate.).  It 
waa  held  that  a  grand  Juror  is  not  dtaquallfled  by 
reason  of  havlngasult  pending  In  tbe  same  county 
In  another  oourL 

T.  OonsetmHoHSaertylei. 
BzouslniraJurcvtai  ■  eapltaloase  for  eonselea- 
Uous  scruples  is  proper.  OroM  v.  State,  S  Ind.  Mi 

(exception);  Jones  v.  State,  8  Blaokf.  475  (cbal.). 

Or  a  HormoD  in  a  polyaamy  case.  ClawsoD  v. 
United  States.  114  U.  S.  477,  »  L.  ed.  17B  (mo.  set 
aside);  United  States  t.  Beynolds,  1  Utah,  m  (pL 
abate.!. 

X.  Prior  atntoe. 

Statntes  provldliur  that  no  persons  shall  be  ap- 
pointed to  serve  as  Juror*  more  than  onoe  In  a  oer^ 
taloperiod.bavebeenhelddirectorymerely.  State 
V.  Ooz,  est  Vt.  471  (pL  abate.):  Bloodworth  v.  State, 
•  Baxt.  tu, »  Am.  Bep.  IMS  (pU  abate.). 

And  lo  State  v.  BIsoo,  411  Ohio  St.  648  (pi.  abatej, 
It  waa  held  that  SS  Ohio  Laws,  108,  providing  for  the 
selection  of  persons  who  bad  not  served  as  r^ulat 
Jurors  In  a  court  of  record  In  the  oounty  wltblo 
two  yeats,  did  not  disqualify  a  grand  Juror  who  had 
served  on  the  petit  Jury  In  aoourtof  record  In  the 
same  town. 

And  tbe  same  was  held  in  Both  v.  State,  3  Ohio 
C.  Ct.  Bep.  W  (pL  abate.),  but  tbe  same  case  holda 
that  Ohio  Bev.  Stat..  I  Sin,  providing  tor  oballenge 
to  a  person  called  as  Juror  having  served  as  talea- 
man  In  any  court  of  record  In  twelve  months,  ap- 
plies to  petit  Juroia  only. 

And  under  Ala.  Bev.  Code.  1 4187,  providing  that 
no  objection  to  the  formation  of  a  grand  Jotr 
oould  be  made  after  Its  organisaUoa,  an  objection 
tiian  the  record  did  not  show  that  they  had  not 
performed  prtor  service,  wos  InsulBoient,  Moses  t. 
Btate.58  Ala.  nT(obJ.). 

And  wblbt  an  obleetlon  on  this  ground  Is  aoanae 
fbr  oballenge  under  U.  S.  Kev.  Stat.,  1812.  n  Is  not 
a  dlsqualifloatloD  that  will  Inralldata  the  Indlot- 
ment.  but  where  tbe  aocueed  bad  do  opportunity 
to  ohaUeDge,  be  may  plead  In  abatementa  dlsquall- 
tlcetlon  of  a  grand  Juror.  nnludStatca  v.  Beeves, 
8  Woods,  C  a  IBB  (pl.  abatc.1. 

And  Oregon  Civil  Ctode  1882,  •  918,  prohibiting 
service  aa  Juror  In  a  circuit  court  more  than  onc<> 
a  year,  appllea  only  to  petit  Jurors  in  tbe  circuit 
oourt,  as  tbe  grand  Jury  la  Oregon  la  summoned  tn 
tbe  county  court.  United  Statea  v.  dark.  40  Fed. 
Hep.  683  (Alaska)  (mo.  qu.). 

But  Ind.  Bev.  Stat..  138,  p.  858,  providing  that 
grand  Jurors  can  only  serve  for  one  year.  Is  man- 
datory. Baraer  v.  State.  6  Blackr.  188  (pL  abate.). 

Under  2  Ind.  Rev.  Stat.  187S.  p.  41V,  providing  no 
challenge  to  the  array  can  be  made  unices  uoder 
affidavit,  a  challenge  of  prior  service  of  grand 
Jurors  not  so  made  was  properly  overruled.  Ho- 
OaiT  V.  State,  n  Ind.  sao  (ohaU 
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cDkcted.  bat  conalrued  other  proTlBioiu  of 
the  law.  In  Slat«  r.  Beekey,  79  Iowa.  868. 
It  appeared  that  a  xraod  Jutj  had  been  drawn 
Id  mtmner  aa  follows:  The  ballots  cootain- 
iDg  the  names  returned  from  each  of  fifteen 
townships  were  separated  and  sealed  Id  sepa- 
rate  envelopes.  Thwo  were  placed  in  a  box, 
from  which  twelve  envelopes,  that  being  the 
fequirad  number  of  jurors,  were  drawn.  The 
hallols  in  each  envelope  were  then  taken  out, 
placed  In  a  box,  and  one  ballot  drawn  there- 


■soostiiv a  Jnror  for  prior  serriM  Isnot  error, 
fliBtB  T.  Ward,  «B  Vt.  10  (pL  abate.). 

XI.  ByHanden. 

Some  oases  hidd  that  under  a  statute  tequlrlnR 
talesmen  to  be  Ailed  from  qusllfled  olf  Izens  of  the 
«onDLr  If  they  are  Oiled  from  bystanders  the 
prooeedlDya  are  void.  Coach  r.  State,  88  Ala.  IflS 
<mo.  qo.);  FInler  v.  State,  61  Ala.  801  (limited  Cross 
T.  State,  «8  Ahu  40)  (mo.  sr.). 

Aad  to  the  same  effect,  Jones  t.  State,  U  Neb. 
4H  (mo.  qu.). 

But  to  Cross  V.  Btata,  nqpRt,  iiwassahl  that  this 
defect  wonld  not  avail  If  attacked  ooUateraUy. 

But  under  a  statute  requirlos  the  psnd  to  be 
fllled  from  the  body  of  tbe  oonn^  from  persons 
tavlDs  tlw  proper  quallfloatloiis,  the  fact  that  tbe 
sberIC  IIIM  tbe  same  from  petaons  at  the  oonrt- 
bonsedoorwfll  DotavoMttaelnUetnuat  Fletober 

People,  81 ZIL 110  (obj.);  Jtan  v.  Terrttarr.  1  Wash. 
dlOaOhqu.). 

And  10  tbe  sasse  eflaot,  Johnaton  t,  fltstst  T 
anedss  ft  H.  88  (mo.  vtX 

And  to  the  same  effect  where  obieetlOD  was  not 
made  before  Indlotment,  DowUnr  v.  State,  8 
«Bedes*K.«6i(cbaU. 

And  mob  action  was  attained  beoanss  a  motion 
1aamstwssiisedaftn>apleatotbenKvtts.  Mont- 
^onsry  v.  State,  8  Kan.  868  (mo.  sr.). 

Aod  onder  Illinois  Grim.  Code,  I  ill,  provldlnff 
Ibat  Indlotment  abonU  not  be  quasbed  for  dIsquaU 
ttmtlon  of  grand  Jnron,  and  objection  Uiat  the 
psnel  was  oompleted  fHHn  bystandeis  wID  not 
•vsIL  Nealon  r.  People,  88  Dl.  App.  481  (mo.  ooe- 
nct  record). 

Aad  norMa  I«ws  18m,ehap.a)tf.aad  Ind.  Bev. 
ftst.  IBBl.  I  Mt,  and  Tennmeee  Aet  1817,  Azk.  Code, 
<  M,  provide  for  WllnB  tbe  panel  from  bystantea. 
Lowrance  v.  State.  4  Terg.  146  (mo.  sr.);  Newton  v. 
«tate.  21  Fla.  68  rpl.  abate.);  Burrell  v.  State.  12» 
iDd.  M  (PL  abatoJ;  KunnelST.  States  88  Ark.  121 
ino-setSBiaeK 

Under  Ohio  Ber.  SUt..  I  SITS,  prOvMlnr  for  set- 
-ttsf  Slide  tbe  wbole  array  tf  tbe  grand  Jorors  are 
Dot  sekoted  as  prescribed  by  Jaw,  but  Uiat  oo  tn- 
dlcimentcan  be  quashed  for  Irregularity,  a  motion 
toqnssh  beoauaesone  wen  taken  frombjnrtanders 
wsi  properly  ovetruled;  besides  Ohio  Bev.  Btst., 
f  nsa.  provtdlDr  for  tvstandets,  Is  held  apidlcable 
10  this  oonnty.  HaCtethy  v.  State,  6  (Hilo  a  Ot. 
Rep.  eST  (tno.  qa.). 

Is  ^person  v.  BUte,  S  Lsa,  881  (pL  state.),  It  was 
stM  that  If  a  Jaror  was  taken  from  bystaiiders  It 
dom  not  vitiate  au  Indlotment  found  by  blm  and 
twdve  ffTSBd  Jurors  taken  from  Uie  venire.  This 
esn  qseetlons  whether  dlsqualtflcatlon  ot  one  will 
iDTtltdBte  wliere  twelve  qnallfled  ooneurred  and 
fonnd  a  true  bill.  Tbe  plm  In  atatement  In  this 
ens,  however,  did  not  show  that  the  grand  Juror 
«is  disqualified. 

XTL  DtoquolOleaUon /or  crliML 
Omh  mstalnlog  tbeaotioD  of  frrand  Jurors  where 
stme  of  tbem  hare  been  obarged  with  Infamous 
erimcs  were  KenenUly  decided  on  tbe  question  of 
PlMding.  Btate  v.  Deaeoo,  8  Baxt.  Ul  <pl.  atate.); 
«tate  V.  WlttlngtOD.  88  La.  Aon.  1408  (obaU;  Woods 
8tate,aiez.Appw4B0(pLaba«sA 


from,  and  the  person  named  on  the  ballot 
drawn  was  summoned  as  the  juror  from  his 
township.  It  was  held  that  there  was  a  sub- 
stantial departure  from  the  requirements  of 
the  statute,  and  that  an  lodictraent  found  bj 
the  grand  Jury  so  drawn  should  be  net  aside. 
It  appears  to  us  that  the  same  concltisiou 
must  be  reached  in  this  case.  It  Is  the  K«t>* 
eral  rule  that  ** negative  terms  in  a  statute 
show  a  legislative  intent  to  make  the  provis- 
ion Imperative  requiring  a  strict  performance 


Or  that  the  evidence  dU  not  sustain  the  objection. 
Btate  V.  Smitb,  88  La.  Ann.  1414  (mo.  new  tr.). 

When  the  record  shows  "balloted  for.  elected, 
tried,  and  sworn"  It  Is  equivalent  to  **  good  and 
lawful  men."  Turner  t.  Btate,  8  Humph.  118  (ohJ.]w 

An  accused  person  may  at  arraignment  show  by 
plea  tbat  his  Indictors  were  not  "proM  «t  leootaa 
hofatn«8"  as  the  Indiana  statute  prescribing  man> 
oer  of  seleoUoD  fhould  be  ooostmed  as  Stat.  8  Hen. 
xr.,  chap.  8.  Tattler  v.  State,  4  Katohf.  78  (pi. 
abate.). 

Under  8  Hen.  IT.,  chap.  9,  providing  tbat  grand 
Jurors  aball  be  proM  et  lenfoles  Aomlnes  it  was  beld 
that  persons  outlawed  la  personal  actions  oould  be 
ohalleoged  for  that  cause.  Wlthlpole's  Oase,  Cro. 
Car.  134  (pi.  abate.). 

Iowa  Code,  section  8881,  giving  the  defendant  the 
right  to  challenge  when  held  to  answer,  does  not 
give  the  prosecuting  attorney  right  to  cballenge 
for  cause  where  four  grand  Jurors  were  Implicated 
in  an  offense  and  removed.  Keltler  v.  State,  4  Q. 
Oreene,  281  (mo.  set  aside). 

Hawk.  P.  a  8,  chap.  2617.  ssys  many  Indictments 
In  Inferior  courts  iX  Ktib.  818:  8  Ksbu  471;  1  Ld. 
Ba;m.G03.(i(W  have  been  (Oa  Bits.  710:  OrcJaa 
695;  Palm.2a2,88B;2BoUe.400:8BolIe,88;8Hod.U8: 
Popham,  S08)  quashed  for  went  of  wordBi"prolKWfli 
et  [walkun  Aominum"  In  tbe  caption  ai  the  tndlo^ 
ment,  siting  forth  by  what  person  It  was  fonnd 
a  Keb.  688;  8  Keb.  471;  1  Lev.  808). 

Bat  Uils  Is  said  to  be  no  exception  to  an  lodlet- 
nent  found  In  tbe  court  of  king's  beuch,  or  grand 
sessions,  or  counties  palantlne,  and  hath  been  9 
Keb.l85.20S;lKeb.lI0:Gro.Jao.41:l  610.  108,887:8 
Bolle,  an  overruled  as  to  Indlotmenta  In  other 
courts:  because  all  men  shall  be  tntsoded  to  be  hon. 
est  and  lawful  until  the  contrary  appear. 

He  Is  sustained  by,  1  Keb.  880; Palm. 888;  Id.8e8B 
2  Bolle,  400;  Oro.  Jao.  688;  1  Sid.  106;  Oro.  Jao.  4L 

He  Is  not  sustained  by,  SKfeb.806;lLd.BaTm, 
688;  Id.  807;  1  Sid.  887;  1  Lev.  808. 

And  rulings  were  on  other  ressoos  In,  1  Keb.  81^ 
8  Keb.  185:  Id.  47L 

And  rultogs  were  on  other  reasons  combined  with 
tbis  objection  to,  Cro.  BUs.  7S1;  %  Bolle, 88;  Slfod. 
122;  Popham,  808. 

In  King  V.  Farre,  1  Keb.  888  (ezoep.),  It  was  laUl 
here  the  entry  ts  on  tbeir  oaths  present,  without 
saying  "profms  st  legnlrs  komffus,"  bat  Infill  InfteKw 
courts  whkjh  are  removed  hither  It  is**pn>bOBe( 
feoalea^  wbloh  dlffermce  was  sgxeed  upon  and  ex- 
ceptions  overruled. 

King  V.  nts,  1  Keb.  MK  says  where  an  taMUotDsent 
did  not  Bay**pmM  A  lepalss  homfiu^'  **yet  betaig 
for  talcing  away  the  stones  of  a<diurdi**  tbsoourt 
would  not  quash  It. 

King  v.Poo]Ji  Keb.  188,— an  Indlotment  did  not  say 
"probonim  A  leooftum  Aomlmim  wbloh  per  curiam 
iswdl-eooujch.  and  rutod  one  way  and  the  otbeg 
but  beoansB  it  wss  not"  v^  el  onnli*'  It  wss  quashed. 

2  Keb.  206,— ibere  Is  no  case  of  that  Undon  that 
pag& 

nUm.  882,  Le  Oouotee  de  Bsrksh^  Oase,— tbe  li^ 
dlotment  was  quashed  for  omlaslon  of  probonim  <8 
leffiiUum  Jlomftnm. 

King  V.  Horrls.  2  ^b.  <ri.-whllst  tbe  Indlotmeii* 
doeg  not  appear  to  hnre  s(  prebos  st  Isffolei  homliwiW 
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in  respect  to  both  time  and  maDner."  28 
Am.  &  Eng.  Encyclop.  Law,  p.  456,  note  3; 
SutbcrlancT  Slat.  Conatr.  ^4M;  StnttY.  Hit- 
mantel,  21  Wis.  574 ;  Bladen  v.  PhitatMphia, 


the  otjectlon  wm  to  the  illegaUon  ai  to  the  none 
■Dd  seuood  that  tbe  allegation  as  to  furatomvwom 

to  Inquire  «1W  not  say  "pro  Dominn  Rege." 

1  Palm.  38D,— tlie  IniHotment  was  quasbed  iMlob.  £1 
Jao.)  because  It  omitted  proborum  legalivm  Tumi- 
mm. 

Bex  T.  Browne,  1  Ld.  Harm-  Cn,-it  appears  that 
the  words  were  omitted  but  the  point  waa  not 
mde  in  ttist  caaa. 

Bex  T.  Laaab.  1  Ld.  Baytn.  SOB,— in  neither  oase 
doee  tbe  qnescioi  appear. 

In  Hamond  Queea.  Cro,  Blls.  7S1,  the  Indfot- 
meot  was  gnashed  forthe  omtsfllon  of  these  words 
and  because  tbe  venue  was  left  out. 

In  Kinv  V.  Hluton,  8  Mod.  122,  the  Indictment  was 
quashed  heoanse  tbe  words  "on  tbe  oath  of  twelve 
probct  et  Uoalet  Aonrifus"  was  left  out. 

In  Roy  V.  HiUer.  S  BoUe,  400,  tbe  tndlotmeot  was 
quashed  for  ondaslon  of  wonls,  "probates,  ato." 

In  FlHok^  Case.  S  BoIIe.  82,  the  Indiotment  was 
quashed  where  it  omitted  the  words  "probalea.  etc.** 
and  also  omitted  the  venue. 

In  Harlsoo  v.  Brrlngton,  Fopbam,  MB,  It  waa 
iatd  tbe  names  should  be  In  the  Indictment,  for  per* 
adventure  the;  are  not "  prdbaUt,  etc." 

Id  Olly^s  Case,  Cro.  Jaa  886,  the  caption  did  not 
■how  that  tfaer  were  pnibateg,  etc,  of  the  oounty. 

In  Le  Roy  v.  Walker.  ISM.  100,  ttw  oblecthm  was 
overruled  for  tbe omiealon  of  ibeM  wocdi'*prv- 

In  Boy  V.  Oeellera.  1 81d.  867,  the  words  were  omit- 
ted but  there  was  no  ezpreea  rullnir  upon  It. 

In  Bande's  Oase.  Cro.  Jao.  il,the  case  was  In  king's 
bench  and  tbe  words  were  omitted,  but  tbe  omis- 
sion was  beld  to  be  no  ground  for  ezoeptl<Hi  be- 
oause  "tbeysbatl  be  so  ioteoded  unless  tbe  oon- 
trary  be  shown." 

In  Pigge  V.  Gardner.  1  Lev.  £08.  the  Judgmeot 
was  in  oourt  of  Ely  and  It  was  objected  that  the 
writ  of  Inquiry  of  damages  Is  "per  mtcramentutn 
duodeefm,"  etc,  and  not  "proAomm  et  legdlUim 
homfnum."  But  the  exoeptloo  was  overruled,  for 
the  court  being  a  royal  franchise  It  is  not  as  In  case 
of  InferiOT  oourts. 

Orifrlnally  the  grand  Jnrora  were  also  trial  Jurors, 
and  after  aocuBloir,  tried  the  defendant,  but  grad- 
oally  a  ohange  waa  made  and  a  travene  Jury  was 
adopted. 

ITnder  Leg.  Ethel  lU.,  8,  tbe  practlop  was  for  the 
twelvesenlor  thanes  to  go  out  and  tbe  reeve  with 
them  sad  swear  on  Ibe  relic  that  Is  given  them  In 
hand,  that  they  will  aoouse  no  innocent  man  or 
eonoeal  any  crime.  Lecserl  History  Jury  System. 
IM. 

Ifteftntenaotmentlnrerard  to  asslaBlsttaecon> 
stltutdon  of  Clarendon  adopted  In  1164,  whereby 
Henry  IL  checked  the  power  of  the  ohuroh,  to  the 
eSeot  that  laymen  should  not  be  accused  except  by 
legal  aoausers,  and  If  tbe  offcndlns  persona  he  such 
that  none  will  dare  to  aooose.  the  sheriff,  upon  tbe 
requisition  of  the  bishop,  shall  cause  twelve  lawful 
men  of  tbe  vicinage  or  town,  havlnqr  Bwom  before 
the  bishop,  to  declare  Ute  truth.  Id.  187. 

Tbe  asslie  of  Clarendon  two  yean  later  required 
twelve  lawful  men  of  caob  tauMredwlch  four  law- 
ful men  from  each  township  to  present  orimlnids  In 
their  district,  the  persons  so  presented  beinf  sent 
at  onoe  to  tbio  ordeal.  Id.  1R9. 

And  tbe  asalie  of  Northampton  In  1186  provided 
Oiat  persons  acoosed  of  certain  crime  be  on  the  oath 
of  twelve  knUrbts  of  the  hundred,  and  If  there  be 
nokntgbta,  on  tbeoatfa  of  twelre  free  and  lawful 
Dim,  and  by  oath  of  four  men  in  each  township, 
tbepartrlstobesuhjeotedtotbe  ordeal  of  water, 
Ctf  L.  R  A. 


See  aIhu  32  L.  R.  A.  950. 


60  Pa.  4A4.  The  statute  f  n  question  does  not 
merely  direct  tbe  maancr  of  drawing  jurors, 
but  provides  that  "not  more  tbso  one  persoD 
shall  be  dntwn  m  a  grand  juror  from  any 


and  If  he  fall,  tbeo  suffer  the  loss  of  one  foot.  lA, 
140. 

Tbe  ordlnanoe  of  UM,  Rich,  L.  was  for  foor 
sworn  knlgtits  in  eaoh  county  to  cboosc  two  for 
eacb  hundred,  and  the  latter  two  co-opt  ten  men* 
making  twelve  tor  eaoh  oounty.  Stubbs,  Seleet 
Charter.  27. 

Theabolitlon  of  the  ordeal  by  the  lateral  Ooob- 
cll  in  121S  led  tbe  way  to  the  usage  of  a  second  or 
trial  Jury  to  timveiae  tbe  decision  of  the  former  or 
grand  Juiy.  Id.  I43t. 

TTTt.  iTearoet, 

All  statutes  dtocrlmloatlng  against  the  negroes  !■ 
formation  of  a  grand  Jury  are  contrary  to  tbe  nur- 
teentb  snd  Fourteenth  Ameodmrata  of  the  tTotted 
Rtates  Constitution.  Be  parte  rirginla.  100  U.  &. 
880. 25  L.  ed.  678  (hab.  corp.);  Con.  v.  Johnson.  78 
RT.60B  (obj.)  (of  Judge  criminally  proeecotedliNeal 
V.  Delaware,  103  U.  8.870, 26  L.  ed.  SKmo.  qu.>:  Bueh 
V.  Kentucky,  lOTU.  8ullO,2rLed.a6i  (mo.  set 
aside). 

But  after  a  plea  of  not  guilty,  and  petition  for 
removal  of  cause  to  tbe  federal  oourt,  a  plea  in 
abatement  on  this  ground  was  too  late.  Cooper  v. 
State,  64  Hd.  40  ipL  abate.). 

And  habeas  corpos  on  tUs  ground  was  denied  la 
federal  court  where  proper  obJeoUoiu  were  not 
made  in  the  state  oonrt  as  there  was  a  remedy  by 
review.  Wood  v.  Brush,  140  U.  a  S»,  88  L.  ed.  U 
(hab.  com.!. 

And  under  Ala,  Bev.  Code,  H  4067,  4187.  provldlaff 
that  no  objection  for  dtsqualltloatloo  can  be  made 
except  that  the  grand  Jury  were  not  drawn  in  die 
presence  of  the  offloer,  an  objection  that  nesToea 
were  eioluded  would  not  avail.  Boulo  v.  Ettate,  K 
Ata-IB  (pl.  abate.). 

And  where  a  party  waives  bis  right  to  objeot;  bs 
cannot  object  by  habeaa  oorpoa.  Haggard  t.  Oov. 
79  Ky.  806  (bab.  corp.). 

An  obJeotloD  that  part  of  the  grand  Juron  wen 
negroes  was  Insufficient  under  Hiss.  Code,  I 
art.  131,  providing  that  Impaneling  tbe  grand  Jury 
Is  oonolusive  evidence  of  oompetency  except  for 
fraud.  Leev.6tate,4SHias.iU  (pl.abate.>. 

And  a  white  man  oannot  oomplaln  that  negroes 
were  not  cm  tbe  pand.  Gbn.  v.  Wrigbt,  IB 
4SAm.Bep.a»(obJ.). 

JJV.  Women. 

Under  Wash.  Terr.  Code  1881.  providing  Ibat  all 
elcctoTS  and  botM^^Meta  shall  be  competent  grand 
Jurors,  if  a  married  woman  lives  with  ber  hurtMwd 
and  tB  ahouaeholder.Bhe  may  be  a  competent  annd 
Juror.  Koeencranta  v.  Territory.  2  Wash.  267  lobj.): 
Walker  v.  Walker,  Id.  286;  Hays  v.  Territory,  ft 
West  Coast  Bep.  685  (WashJ  (1884)  (ObJ.);  ScUIUw  v. 
Territory,  Id.  064  (ohj.). 

Wavhlnvton  Code,  I  SOW,  as  amended,  was  held 
unconstitutional  onaocount  of  Its  tlUe,  and  did  not 
render  married  women  eUgible  to  be  grand  Jurocs. 
Rumsey  r.  TeiTltory.8  Wash.  HBXa  ttitii.}. 

And  under  an  act  that  was  unoonstitutfoaal,  fUW 
Ing  to  confer  the  right  of  suffrage,  women  eooM 
not  act  as  grand  Jurors,  llarlantiv,  Twrltory.t 
Wash.  'J'err.  181  (cbaL:  mo.  ar.}. 

XVI  Pteadfn0  and  praetfee  OMwraniu 
Objection  that  a  grand  Juror,  who.  Indicted,  was 
disquaUfled,  should  be  made  befbra  a  plea  of  aot 
guilty,  assuoh  a  plea  Is  a  wal\-er  of  (rtijeoitoiis  to  tka 
competency  of  grand  Jurors.  Btate  v.  Hartio,  24 
N.  C.  lUI  (mo.  sr.);  MoTlgue  v.  Btate.  4  Bait  SU 
imo.  new  tr.};  Otant  v.  Srat«,  2  Tex.  App.  Ul  (abj.)t 
United  States     Gale,  10»a.8.6B,SL.ad.8S7; 
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^Til  townslilp,*  exfxptfog  Id  certatn  c&aes, 
wlWD  It  becomes  necessary  to  do  bo  ;  and  in 
the  eicepted  cases  the  Dumber  whicb  mar  be 
drawn  from  one  towaslifp  Is  mude  as  small 

ODOper  v.  Bute,  120  Ind.  877  (pU  abate.);  Terrltot?  j 
V.  Anoljo  ax.  H.)  BepL  4, 18H  (mo.  ar.). 

Aod  tbe  laiiie  was  Mid  to  be  tbe  rule  la  Curtia  v. 
Ohd.  n  Ta.  son  (mo.  ar.;  mo.  new  tr,). 

Aod  tbe  obiifrnrs  on  a  reoonnlzanoe  are  bounO  by 
lUinileatao.  Bute  ▼.'Bwroum,  8&  Hlas.20S  (plea). 

And  Id  Toner  t.  State,  78  Oa.  174  (pL  abate.),  it 
was  eatd  that  objectioos  to  competeooy  should  be 
Mde  before  bUl  Is  found. 

la  Laer  v.  State,  31  Tex,  Crim,  Bep.  78  (mo.  ret 
■Me),  under  T<»x.  (Mm.  Code,  art.  ses,  limtUns  the 
debt  to  aet  aaldoan  indictment  to  a  tew  ipeoifled 
iroundu,  not  Includlnff  disquallfloatlon.  It  was  tafU 
Ubat  aach  objection  caonot  be  made  after  ao  fo- 
Aetmeot  approTlDsrDoes  State,  28  Tex.  App.  GOB 
(nk  set  aside),  boldlng  tbe  same  and  overruUnv 
Woods  T.  State.  SB  Tax.  App^  «0.asto  adfetam  to 
tbecontrarr  wbieb  add  that  such  amotion  could 
be  made  on  the  sronnd  that  ao  improper  person 
was  present. 

Bat  in  State  r.  Mlddletoo.  ft  Port.  (Ala.)  M  (id. 
abate.1,  Itwaa  bald  tint  snob  a  ptea  najr  be  made 
after  Indlotment.  orermlint  Btviofftoo  t.  State.  • 
Fort.  (AInJ  tOO,  bat  where  Uie  question  wss  as  to 
sllan. 

Someoaseahold  ooder statutes  that  ot^eotioo  for 
Ihqualtfloatien  most  be  nude  before  tbe  grand 
|Bi7  isswom.  Logan  r.  State.  90  HIbb.  £63  (obj.) 
Durrah  v.  State,  4i  lOas.  7M  (pi.  abate.);  Head  v. 
tuu.  Id.  740  (pL  abate.);  State  t.  TarUngton.  lOe 
Ma  e4S(p).  abate.). 

And  Id  Hudspeth  v.  State,  K  Affc.  SM  (too.  sac 
■srtsvR  was  heM  that  Hsiisr.  Dig.,  Iioa^  prorldlag 
thatapeiton  held  to  answer  mar  object  tooom- 
tetencr  of  grand  Juror  before  sworn,  does  not  ap- 
^topenooswbo  had  been  Indicted  bf  aprevlous 
Itaod  Jury. 

And  a  motion  In  arrest  after  rardlot  will  not  be 
•Oowed  ae  obteetton  to  the  quallfloatloo  of  a  grand 
iam.  State  v.0brt«r,4IKBLlH^  n  An.  Dec.«Tft 
imo.  ar.). 

AidealnabataaentiB  geoerallr  tbe  proper  war 
Id  reaeb  the  obJeotlODOf  dtsquallflcattoD  uotoes  the 
Matute  proTldee  some  other  war  that  is  excduslTe. 
8UDD  V.  Oom.  a  Oratt.  M  (pL  abate.):  Com.  r. 
Brnhh.  9  HMa.  107  (pi.  abatau). 

Hub  ease  of  Com.  r.  Smith,  SHpra,  was  a  case 
wbece  the  obie<!UoD  was  to  be  an  affirming  Quaker, 
•ad  ■•  to  oatb  of  grand  Jury,  see  note  to  Bute  t. 
Hons  (Wla.)  ST  U  R.  A.  TTtL 

But  In  Com,  t.  Paiter,  X  Flolt.  6tt  (mo.  sr.),  where 
It  wss  uhjcctpii  that  some  of  tbe  grand  Jurors  were 
hnproperl^  bn  the  Jurj  because  tbe  renlre  was  not 
rijmed.  It  was  said  Com.  v.  Bmltb.  mpra,  would 
end  tbe  motion  in  holding  that  objeorlon  to  per- 
•onsl  qualiOoatlon  of  the  grand  Jurors  most  be 
■ade  before  tndlctnient  "It  is  not  necesMrr  to 
appir  tbe  remarks  bere  and  we  have  some  doubts 
Si  to  the  correctness  of  It  in  all  oasea;  and  the  ease 
In  iritteh  It  was  made  was  dooldad  npoa  amrther 
polBL" 

And  under  Louisiana  Aol  Harch  8,  ISIO,  prOTld- 
iBg  ttiat  objection  must  be  made  on  tbe  first  dsr  of 
the  term,  a  motion  to  arrest  Is  not  the  proper  mode 
10 object  to oompeiencr  of  grand  Jurnrs.  Statar. 
Molsa,  8  Kob.  I  l«.t  US  imo.  arj. 

The  dtsquHllflcatioD  of  three  wM  not  autborbe 
tbe  court  to  set  sAlde  the  wbole  paneL  State  r. 
JaaAa.  •  Tex.  83  (chsL;  mo.  qu.). 

Rut  the  disebanre  of  one,  and  substitution  oS  an- 
other without  slvlng  the  right  of  challenge  as  to 
tbelsst.  will  not  require  setting  aside  the  Indlot- 
■ent  where  tbe  dtsquallflcation  is  not  shown. 
Suiev.  Fowler.  8B  Iowa.  KB  (mou  set  aside). 

that  the  naoMs  of  aU  the  gnuid  Juron  were  not 
ML.B.A. 


as  is  practicable.  The  statute  not  only  pro- 
hibits the  drawing  of  more  than  one  juror 
from  oue  towikahlp  in  such  cases  as  this,  but 
provides  expressly  that  if  more  are  drawn  it 

on  ttie  official  list  wlU  not  be  a  disquallfloatlon. 
Sayle  v.  Btate,  8  Toz.  120  (pi.  abate.i:  Tbomason  v. 
State.*  Tex,  App.  660  (pL  abate.);  State  v.  Collrer, 
17  Nev.  275  (mOb  qu.);  Williams  v.  State,  TS  (Ja.  UO 
(p).  abate.). 

Or  that  the  oertlOcate  of  tbe  oountr  auditor  did 
not  show  tbat  the  grand  Jnrors  were  quallBed 
wbere  Won.  Gen.  Stat.,  tdiap.  100.  required  obJm> 
tloQ  to  be  br  challenge.  Btate  v.  Thomas,  UJUnn. 
4«4  (pi.  abate.). 

And  tbe  failure  of  tbe  court  to  loteiTogate  ttie 
grand  Junoa  as  to  their  Quabfloations  ai  icquhed 
br  statute  will  not  inralidate^  James  r.  State,  OB 
Ala.  380  (pL  abate.};  O'Kellr  Terrltorr.  1  Or.  U 
(error):  Sage  v.  State,  127  led.  16  (pL  abate.}. 

Tbe  presumption  is  tbat  grand  Juron  were  qualk 
fled.  Jerry  V.  State.  1  Blaokf.  BBS  (except.);  Welti, 
■orpflin  V.  State,  7  Blaokf.  188  (mo.  sr.);  Fotodamer 
V.  State,  17  Fla.  BBS  (oblJ:  Galvin  t.  State,  6  CoMw. 
883  (mo.  new  tr  J;  Stona     State,  80  Ind.  lift  (mo. 

QO.). 

And  ta  HlohOlB  r.  State. «  Mks.  BBi  (mo.  qvtX  the 
otdeedon  to  the  grand  jury  wsb  not  stated,  bat  the 
oourt  snid  Hies.  Code  IfflT.  p.  400,  makes  fraud  alona 
the  oubject  of  challenge  to  tbe  arrar. 

And  under  Indiana  2aavla*B.6tat.,48B,  I  UL 
providing  DO  objection  to  any  grand  Juror  fOr  ta^ 
regularltr  In  Mleotloo  can  be  made  unless  for  oor- 
rupUoo,  It  was  held  that  a  plea  most  show  wbr  ob- 
jection was  not  made  br  ohalleoge.  Menbtni  t. 
Stated  Ind.  14  (pL  abate.). 

And  In  Beed  r.  Btate,  1  Tex.  App.  1  rpl.  abatsOk 
it  was  held  that  ohjeotlon  to  qualifloation  can  only 
be  taken  advantagiB  of  under  Pasehall*i  IHg.  arU 
883,  which  provldoBfor  objection  br  ohallenga  at 
Impaneling. 

An  objection  t^attomer  that  a  party  would  be 
Indicted  and  that  the  clerk  said  he  would  seleat  dto- 
quallfled  grand  Jurora,  and  did,  cannot  be  made  as 
objection  can  onlr  be  made  by  one  under  prnaooni 
tlon.  Hudson  V.  State.  lBIaokr.'.817(ohal.). 

And  a  similar  ruling  as  to  objector  was  made  ta 
Roes  T.  State,!  maokf. 880 (obaL). 

And  tbe  grand  Jurors  cannot  ahow  that  evidence 
was  heard  by  them  while  one  of  them  was  Inoom- 
petent,  although  it  wbb  returned  br  a  competent 
grand  Jurr.  Com.  v.  Bkegga,  8  BuiOi,  19  (mo.  qa^ 
bond). 

As  toother  easeeon  pleading  and  praottoe,  when 
tbe  objeoiioa  was  for  stMne  r****™*'"  dlsqualiflo^ 
tlon,  see  that  subject. 

XTL  Jsaonmee, 

A  Mexican  elector  unable  to  understand  any  lan> 
guave  except  Bpsnisb  may  bs  a  oompetant  grand 
Juror  In  Colorado.  Be  AlHson,  10  jL  &  A.  110,  IB 
Colo.  688  (hab.  corp.). 

Under  Texas,  Fa80ball<s  IMg.  wt.  IMi^  pcorldtog 
that  no  obJeMloo  AouM  be  made  tbat  the  grand 
Jury  was  Illegally  constituted,  tbe.plea  that  twelva 
could  not  speak  or  uudersland  BngltBh  was  Insuflft* 
dent.  Uahl  v.  Sute,  1  Tex.  App.  127  (pL.  abate.). 
ZVII.  Lopottv. 

Under  Aet  oC  Congress  June  17, 1888,  requiring 
oatb  of  loyalty,  the  aootmod  .may  tAaileiige  for 
tbat  oausa,  although  be  Is  not  ta  prison  or  out  on 
balL  United  Stataa  v.  Blodgect.  as  Oa.  830  (obaL). 

Bote  plea  of  this  kind  was  properly  overruled 
beoausa  ladeflaite  as  to  time  and  plaoe.  United 
Statosv.  Hammond.  S  Woods,  a  a  107  abate.). 

And  a  plea  of  not  guilty  Is  a  waiver  of  objections 
to  the  competenoy  of  the  grand  Jurors  where  the 
plea  was  for  excusing  grand  Jurors  Improperlr  un* 
der  the  loyalty  aoL  United  Statea  v.  Gale.  100  U. 
|B.BB,tl  Xi.od.8Br  (mo.  arj.  L  X. 
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shall  be  the  dutj  of  the  officer  drawlnr  the 
jury  to  reject  all  superfluous  names.  It 
would  be  difflcult  for  lunfcuage  to  express 
more  clearly  the  legislative  iuteDt  to  prereut 
the  drawing  of  more  tliau  one  juror  from  a 
towDsbfp  in  counties  or  districts  having  as 
many  townships  as  there  are  jurors  to  be 
drawn.  It  was  the  intent  of  tlie  general  as- 
sembly to  secure  impartial  crand  jurors,  as 
free  from  local  prejudice  and  undue  Influence 
as  possible.  Jurors  are  more  likely  to  be  in- 
fluenced by  the  excitement  and  prejudice  of 
their  locality  than  are  those  who  reside  at  a 
distance  from  it.  If  two  jurors  may  be 
drawn  tor  one  township,  the  entire  paoef  may 
so  Im  dnwD.  Jurore  prejudiced  or  unduly 
Infiuenosd  1^  exdtement  may  not  only  ex- 
ercise an  undue  influence  to  secure  indict- 
ments which  should  not  be  found,  but  also 
to  defeat  Uie  finding  of  indictineDts  which 
the  evidence  before  the  grand  jury  demands. 
It  was  no  doubt  to  prevent  such  evils  as  these 
that  the  SUtute  of  1889  was  enacted ;  but. 
under  the  construction  contended  for  by  the 
state,  the  legislative  Intent  might,  to  a  ma- 
terial extent,  be  defeated  by  careless  or  de- 
signing officers.  Section  4260  of  the  Code 
authorizes  a  challenge  to  the  panel  when  not 
drawn  as  required  by  law,  but  the  defendants 
had  nooppo'  mtty  tomakesuchacballentre. 
A  motion  to  mt  aside  vi  indictment  mav~be 
made  under  sectira  4887  of  the  Code,  'and 
must  be  niatained  when  the  grand  jury 
"were  not  selected,  drawn,  summoned,  im- 
paneled or  sworn  as  prescribed  by  law."  It 
Js  clear  that  the  grand  jury  in  this  case  was 
not  drawn  as  prescribed  by  law.  Section 
4588  of  the  Code  provides  that,  "if  the  ap- 
peal was  taken  by  the  defendant  from  a  judg- 
ment against  blm,  the  supreme  court  must 
examine  the  recoitl,  and  without  regard  to 
technical  erron  or  defects  which  do  not  affect 
the  substantial  rights  of  the  parties,  render 
such  judgment  on  the  record  as  the  law  de- 
mands." But  it  cannot  be  said  that  the  error 
in  this  case  was  purely  technical,  or  that  it 
appean  that  the  substantial  rights  of  Uie  de- 
lendants  were  not  affected.  We  conclude 
that  a  motion  to  set  aside  the  indictment 
should  have  been  sustained  on  the  ground 
stated. 

3.  The  remaining  ground  of  the  motion 
to  set  aside  the  indictment  is  that  John 
Ooulthard,  a  brother  of  James,  was  a  mem- 
Iwr  of  the  grand  Joty,  and  took  part  in  its 
proceedings.  That  alone  would  not  have 
been  a  sufficient  cause  for  which  to  challenge 
the  juror.  Code,  g  4361.  Nor  docs  the  stat- 
ute make  It  a  ground  upon  which  the  indict- 
ment may  be  set  aside.  Id.  g  4887.  The  mo- 
tion aa  to  that  ground  was  properly  over* 
tulfld. 

8.  James  Coulthard.  the  husband  of  Mrs. 
Rusaell  at  the  time  the  offense  charged  Is 
■aid  to  have  been  committed,  was  permitted 
to  testify  on  the  trial  as  a  witness  against  the 
defendants.  It  is  insisted  that  his  testimony 
was  not  competent,  because  she  bad  ceased 
to  be  hli  wife  at  the  time  it  was  given.  The 
argument  in  support  of  that  claim  seems  to 
be  that,  as  sectltm  4008  of  the  Code  provides 
that  "no  prosecution  for  adultery  can  be  com- 
menced bat  m  the  complaint  of  tba  huaband 

asu&A. 


See  also  47  L.  S.  A.  441. 


or  wife,"  the  right  to  nuUntaln  the  proaeca* 
tlon  depends  upon  tlie  oontlnoance  of  the- 
marriage  relations ;  that  the  crime  is  against 
the  injured  party  to  that  relation;  anu  that 
public  policy  demands  the  dlBContl nuance  of 
the  prosecution  when  that  relation  ends.  It- 
is  only  necessary  that  the  prosecution  be  com- 
menced by  the  husband  or  wife.  After  that 
is  done,  It  may  be  omtinned  without  further 
appearance  or  acttoB  on  the  part  of  the  ono- 
who  commenced  it.  SttUe  v.  Btigg*,  08  ^wa, 
419.  If  the  offense  was  committed,  the  hut- 
band  had  the  right  to  commence  Uie  proee- 
cuti(m.  and  the  subsequent  divorce  and  re- 
marriage of  the  wife  did  not  cancel  the- 
offense,  nor  bar  the  prowcatiMi  fw  it ;  and 
that  li  true  wheUier  um  crime  be  legarded  a» 
agaioflt  the  husband  or  aa  againit  ttui  state. 
The  testimony  of  Coulthard  was  tiieief(»» 
properly  received  In  evidence. 

4.  In  view  of  the  conclusions  announced, 
It  la  unnecessary  to  consider  other  question* 
discussed  by  counsel.  For  the  failure  of  the 
district  court  to  set  aside  the  indictment  on 
the  flnt  ground  of  the  motion  whi^  aaaniled 
it,  th»iudgm9ntiM  meneA. 


STATE  of  Iowa,  ex  rel.  David  F.  Wi'i"i'JUt„ 

Appt., 

V. 

J.  L.FOBENEB«(aL 


(.  Iowa  ) 

1.  The  title  of  an  act  which  says  that  It 
istotaxtraflic  in  intoxteatias  liquor* 

and  reipilate  and  control  the  same  fataiir  ez- 
prewoe  the  purpose  of  theaetand  Is  net  InealU 
oteot  heoanse  the  lawmajr  be  hielieotsUaeose- 
law  without  belDff  so  named. 

S.  A  atatnte  prowUHag  amoiiff  other 
thinsa  that  on  eonsent  of  a  dtjr  oounoU 
to  wbloh  the  consent  of  s  malun  tr  of  the  electon- 
Is  a  conditlOQ  precedent,  oertaln  peoaltfca  of  a 
preliibltory  liquor  law  uaar  be  suspended,  Is  not 
onocHMtitutioDal  as  a  deletatlpn  of  levUatlva- 
power  to  tbe  people. 

8*  A  sttatnte  poxvUttlng  oertain  |»eiial- 
ties  of  a  prohibitory  liqa«n>  law  to  b» 
■uspeiided  in  any  city  or  towfevpon  flllnr 
tbe  written  oonsent  of  tbe  dCr  oouaoll  Rod  of  ttie- 
majorltr  of  the  voters  In  oUles  of  flOOO  or  more, 
but  requiring  tbe  conseat  of  6S  per  enit  of  tbe- 
voteia  of  the  smaller  cities  and  towns.  Is  not  a- 
local  or  special  law,  nor  does  It  vIolaM  a  oonstt> 
tutlooal  provision  for  ualformftr  of  operattea 
tK  f umlsb  a  diveisf^  of  laws  In  different  pans  of 
ttw  state. 

4.  Theezerdae  of  the  pardanlngpoww 
ia  not  inlHagod  by  a  statute  wfaicb  autboriae- 
the  suspeiiBiun  of  certalo  penalties  of  a  profalbt- 
torj  liquor  law  in  any  oltj  or  (owa  uptm  certain 

Hon.— Tbe  subjeot  of  dategation  of  power  by 
permitting  a  local  option  as  to  tbe  openttim  at  a 
statute  In  tbat  locality  Is  ao  fully  treated  in  tiis 
opinloD  and  brief  of  the  above  case  that  no  further 
dlBcuMlon  thereof  by  way  of  aoootatloa  seems  de- 
sirable. Astottaepowerof  tlielegta>aturetomak» 
a  statute  oontiofient  on  approval  b/  tbe  vote  nt 
tbe  people  of  tlw  whole  state,  see  Rs  Uutttolpafe 
Boffrave  to  Wmm»  (Mhb.)    I»  K.  A.m.  w«  mCs- 
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wwidHIOM  taMlndhw  tbe  oooMot  of  a  •peetOed 
fortl-JiCof  tli«  eleoton. 

iKtmu,  J.,  dfttantu 
<AprUS.lS8D 

APPEAL  br  relator  from  a  Jxidgment  of  tbe 
DUirict  Court  for  Polk  County  In  favor  of 
defendants  In  a  proceeding  brought  to  abate 
an  alleged  llqtior  nuisance.  Affirmed. 
Tbe  facts  are  stated  in  the  opinions. 
Mmn.  C.  O.  Noarae,  C,  L.  Noarae,  and 
(SuurleB  WM^enaie,  for  appellant: 

Chapter  02  of  the  Acts  of  tbe  Twenty-Fifth 
General  AsaeniblT  la  unoonsiltutional  in  that 
tts  pnrpose  and  tegal  effect  ara  to  give  to  the 
people  of  certain  cities  the  power  to  repeal  or 
abrogate  the  proTial<H>sof  the  pnAibltoiy  law. 
This  only  can  be  done  by  an  act  of  tbe  general 
aiBunbly  of  tbe  state,  expressed  in  a  constitu- 
tional manner. 

Oeebriek  t.  8lat«,  6  Iowa,  491;  State  v. 
Sendee,  9  Iowa,  208;  8t<Ue  t.  Weir,  88  Iowa, 
184, 11  Am.  Rep.  115;  BtaU  v.  King,  87  Iowa, 
462;  Parker  t.  Gim.  6  Pa.  S07.  47  Am.  Dec. 
480;  Cmn.  t.  Ld/anon  Oountjf  Quarter  Beuion'e 
Judget,  8  Pa.  801;  Morgan  r.  State,  81  Ala.  73; 
Oooley.Const.  Lim.  120-124;  Jr«tAm«i«rT.Sto<«, 
11  Ind.  482:  Thornton  t.  Territory,  8  Wash. 
Terr.  483;  Biee  r.  Fetter,  4  Harr.  (Del.)  479. 

There  la  a  bioad  diHinctlon  tietween  tbe 
power  of  tbe  legislature  to  confer  upon  dUes, 
acting  tbiongb  their  dty  coundl,  the  power 
to  enact  ordinancea  and  an  attempt  to  confer 
opoD  citizens,  acting  tbiough  tbe  ballot  or  by 
petition,  the  power  to  repeal  or  abrogate  a  law. 
Bx  parU  Wait,  48  OtL  280,  17  Am.  Rep. 

To  soipend  or  rvpeal  the  penaltlea  of  an  act 
li  to  lepcMl  or  abrogate  the  mv. 
1  Bl.  Com.  97;        T.  Bipp,  88  Ohio  St. 

no. 

The  act  b  rotd  as  not  expressing  its  pnrpoae 
b  the  title.  It  is  in  fact  only  a  license  law  to 
license  the  sale  of  IntozicatiDg  liquors,  and 
that  pnrpoae  should  have  been  expressed  in 
ttie  title. 

Stale  T.  mpp,  88  Ohio  8t  109;  Tcmngbhod 
T.  Sartpa,  82  Mich.  410,  90  Am.  Rep.  650; 
Oanlril  ▼.  Sainer,  50  Iowa,  96;  State  v.  Boaert, 
U  Ind.  196;  Jte  ffavek,  70  Mich.  898. 

The  act  Ir unconstitutional  because  the  gor- 
«nor  akHM  oan  remit  or  sospend  penalties. 

State  T.  Fleming,  7  Humph.  158,  46  Am. 
Dee.  78;  BuOer  t.  State,  97  Ind.  874  Orei^ 
rates  cases,  State  y.  Speek,  20  Ind.  211,  and 
Slate  r.  ShidOer,  61  Ind.  64;  Sterling  v.  Drake, 
28  Ohio  St.  457.  23  Am.  Bep.  672;  Attv.  Qen. 
T.  Brown,  1  Wis.  618;  Statev.  MchoU,  26  Ark. 
74.  7  Am.  Rep.  600;  Batey  t.  Oark,  26  Ala. 
188;  StmU  t.  Slem,  26  Ma  891,  «B  Am.  Dec 
4W. 

Mr.  A.  A.  Haaklna  for  sppeHees. 

Doemar.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  petition  is  In  the  usual  form 
of  such  papers,  alleging  tbat  defendant  Moore 
Is  the  owner,  and  defendant  Forkner  the  oc- 
npaat,  of  a  building  in  tbe  elty  of  Des 
Motnei  wbereln  Intoxicating  liqum  mn 
mU,  and  kapt  with  intent  to  be  sold,  con- 


traiy  to  law,  by  tbe  said  Forkner,  with  tbe 
knowledge  and  consent  of  Moore.  Tbe  pe- 
tition further  alleges:  That  chapter  62  of 
the  Acta  of  tbe  25th  General  Assembly,  fa- 
miliarly known  as  tbe  "Mulct  Law,"  is  un- 
coDBtitutlonal  and  rold  In  this :  tbat  tbe  act 
is  In  conflict  with  article  6,  section  1,  arti- 
cle 4,  section  16,  and  article  9,  part  2,  sec- 
tion 4,  of  tbe  Constitatlon,  and  of  an  alleged 
amendment  to  tbe  Constitution  adopted  June 
37,  1882;  that  the  said  enactment  Is  invalid 
because  the  operation  thereof  in  Polk  county 
is  made  to  depend  upon  the  consent  of  a  por- 
tion of  tbe  citizens  of  Polk  county,  because 
it  confers  upon  a  portion  of  the  citizens  of 
Polk  county  the  right  to  make  the  laws 
Iowa,  because  it  attempts  to  confer  (m  a  por- 
tion of  the  citizens  of  Polk  county  the  right 
to  suspend  legal  penalties  and  ha.t  proceed- 
ings under  the  law  prohibiting  the  sale  of 
intoxicating  liquors,  and  because  the  whole 
snbject  of  the  act  is  not  embraced  in  the  ti- 
tle. Tbe  petition  further  charges  that  a  cer- 
tain statement  of  consent.  In  pretended  com- 
pliance with  section  17  of  the  Act  before 
referred  to,  has  been  filed  in  the  offlce  of  the 
county  auditor,  bat  that  such  statement  ia 
not  in  compliance  with  the  act,  in  that  it  la 
not  in  proper  form,  and  is  not  verified  aa 
required  by  the  statute,  and  tbat  it  is  not 
signed  by  a  majority  of  tbe  citizens  residing 
tn  the  city  of  Des  Hoines  who  voted  at  the 
last  preceding  general  election.  It  farther 
alleges  that  defendant  Forkner  has  paid  tbe 
tax  required  by  the  act  in  question,  and  that 
he  is  not  a  registered  pharmacist.  The  de- 
fendant Forkner  admits  In  his  answer  tbat 
at  tbe  time  of  the  commencement  of  this  suit 
he  was  oondnctlng  a  saloon  at  tbe  place  1» 
qaestion,  but  denies  all  other  statements  and 
conclusions  in  the  petition,  and  avere  tbat 
he  is  complying  with  all  tbe  provisions  of 
the  Act  of  the  25th  General  Assembly  In 
question.    Tbe  case,  upon  the  issues  thus 

joined,  was  tried  to  tbe  court  on  Uie  follow- 
ng  stipulation  of  facts:  "First.  Defendants 
admit  the  establishment  of  a  place  for  the 
sale  of  totozicating  liquors  at  the  time  and 
place  cbarged  in  the  first  paragraph  of  plain- 
tiff's petition,  and  the  sale  of  intoxicating 
liquors,  but  denies  that  the  same  was  illegal, 
and  claims  the  right  to  establish  said  place 
for  the  sale  of  Intoxicating  liquors  under  tbe 

£roviBionf  of  chapter  02  of  the  Acta  of  tbe 
Sth  General  Auembly  of  the  state  of  Iowa. 
Second.  Tbe  allegation  of  tbe  petition  thai 
the  petition  filed  with  the  auditor  of  Polk 
county  was  not  signed  by  a  majority  of  tbe 
legal  voters  voting  at  the  general  election 
held  previous  thereto  Is  wlUidrawn,  and  no 
issue  IS  made  in  relation  thereto,  and  defend- 
ants shall  not  be  required,  for  tbe  purposaa 
of  this  cause,  to  prove  complianoe  wltb  tbe 
said  Act  of  the  26th  General  Assembly,  ex- 
cept to  the  form  and  verification  of  the  peti- 
tion. It  is  further  admitted  that  the  peti- 
tion or  statement  of  consent  filed  with  tbe 
county  auditor  consists  of  thirty-one  parte, 
and  tbat  the  form  of  verification  attadied  to 
all  but  four  of  aald  parts  la  a  typewritten, 
blank  tarn,  filled  oat  by  the  nouiy  public, 
and  la  tn  form  aa  Mt  out  In  defendant'a 
amendment  to  their  anawer,  and  that,  wlUi- 
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out  the  petitions  with  the  typewrittea  forma 
of  TeriScatloD,  a  Diajority  of  the  resident 
Toters'  names  would  not  bo  on  said  petition. " 

It  appears  thai  in  the  court  belong  some 
queetioD  waa  made  regarding  the  sufficiency 
of  the  Btatement  of  consent  filed  with  the 
county  auditor,  under  the  proTlsions  of  the 
act  in  question.  But  the  point  is  not  re- 
ferred to  in  the  printed  briefs,  and  was 
merely  suggested  by  coun»t.'l  for  appellant 
in  oral  argument  had  before  us  at  the  time 
of  BubmissioQ  of  tbe  cause.  We  do  not  un- 
derstand counsel  are  Insisting  upon  these  al- 
leged defects,  in  this  court,  and  will  give 
tbiam  no  further  consideration. 

The  questions  presented  by  this  appeal  re- 
late, then,  solely  to  the  cODBtltutionallty  of 
the  act  under  which  defendant  Forkner  is 
conducting  his  bualnesa.  We  may  premise 
our  discussion  of  the  case  by  sayirg  tha  we 
undertake  tbe  solatlon  of  the  proble  ih  pro- 
■ented  with  full  knowledge  of  the  ^raTu  re 
spimsibility  cast  upon  ua,  and  of  tbe  impor- 
tance of  the  questiona  involved,  and  snail 
endeavor  to  look  at  the  matter  In  the  light 
of  certain  elementary  principles,  of  which 
courts  must  ever  be  mindful.  Amone  these 
are  that  legislative  power  is  primarily  ple- 
nary, and  that  state  constitutions  are  not 
grmnrs  of,  but  limitations  upon,  that  power, 
and  be  who  would  challenge  a  legislative 
enactment  must  be  able  to  specify  tbe  partic- 
ular provision  uf  the  constitution  which  de- 
prives the  legislature  of  the  power  to  pass 
the  act ;  that  it  is  the  duty  of  the  court  to 
reconcile  statutes  with  the  constitiitlons, 
when  It  can  be  done  without  doing  vlolenoe 
to  the  language  of  either;  and  wat  In  all 
cases  of  doubt  the  doubt  must  be  resolved  in 
favor  of  the  coDstltutionality  of  the  statute. 
It  Is  likewise  true  that  the  constitution  is 
a  shield  which  the  state,  in  its  sovereign  ca- 
pacity, has  provided  for  tbe  protection  of 
public  and  private  rights;  that  unrestricted 
legislation  is  Inimical  to  both  public  and 
priTate  rights ;  and  that  It  is  our  duty  to  see 
that  no  legislation  is  enscted  which  im- 
properly intrenches  upon  the  constitutional 
rights  of  the  whole  people,  or  of  the  Indi- 
vidual, or  his  property. 

Before  entering  upon  a  discussion  of  the 
specific  objections  made  to  the  act,  It  is  well 
to  set  out  such  of  Its  provisions  as  are  ma- 
terial to  a  tnW  nnderstandlng  of  the  ques- 
tions presented.  The  act  la  entitled.  "An 
act  to  tax  the  traffic  In  intoxicating  liquors 
and  to  regulate  and  control  the  same. "  The 
first  fifteen  sections  of  the  act  relate  to  the 
assessment,  levy,  and  collection  of  a  tax  of 
$600  against  every  person  engaged  in  selling, 
or  keeping  for  safe,  Intoxicating  liquors,  and 
apon  tbe  real  property,  and  the  owner  there- 
of, within  01  whereon  intoxicating  liquors 
are  sold,  and  kept  with  the  intent  to  be  sold. 
In  this  state.  The  said  tax  Is  to  be  paid  into 
the  county  treasury,  one  half  to  go  to  the 

Knenil  county  fund,  and  the  remainder  to 
paid  to  the  municipality  In  which  the 
business  taxed  is  conducted.  Section  16  is 
ss  follows:  "Nothing  in  this  act  contained 
shall  be  in  any  way  construed  to  mean  that 
the  business  of  the  sale  of  intoxicating  liq- 
uors is  in  any  way  legalized,  nor  is  the  same 
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license,  nor  shall  the  assessment  or  payment 
or  any  tax  for  the  sale  of  liquors  as  afore- 
said, protect  the  wrongdoer  from  any  penalty 
now  provi<!ed  by  law,  except  that  ou  tbe  con- 
ditions hereinafter  providea  certain  penaltiee 
may  be  suspended.*  Section  17:**  In  any 
city  of  five  thousand  or  more  Inhabitants, 
the  tax  hereinbefore  specified  may  be  paid 
quarterly  in  advance  on  the  first  day  of  Jan- 
mrj,  April,  July  and  October  of  each  year, 
p.nd  after  a  written  statement  of  consent  signed 
br  a  majority  of  the  voters  resldinc  in  said 
city  who  Totod  at  the  last  general  election, 
shall  have  been  filed  witii  tbe  county  audltw, 
such  payments  shall  upon  the  following  con- 
ditions, be  a  bar  to  proceedings  under  the 
statute  prohibiting  such  business.  1st.  The 
person  appearing  to  pay  the  tax  shall  file 
with  the  county  auditor  a  certified  copy  of  a 
resolution  regularly  adopted  by  the  city 
council,  consenting  to  such  aalea  and  a  writ- 
ten statement  of  consent  from  all  the  resident 
freeholders  owing  property  within  fifty  feet 
of  the  premises  where  sudi  business  is  car- 
ried on."  (The  other  provisions  and  condi- 
tions relate  to  the  filing  of  a  bond,  and  to 
the  manner  In  which  the  business  shall  be 
conducted,  and  need  not  be  set  out.)  Sec- 
tion 18:  "In  order  tliat  any  city  or  town  uf 
less  than  five  thousand  Inhabitants  may  come 
within  the  provisions  of  section  17  of  this 
Act,  the  following  additional  condition  must 
be  complied  with:  A  written  statement  of 
consent  shall  be  filed  with  the  county  auditor 
signed  by  sixty-five  per  cent  of  all  the  legal 
voters  who  voted  at  the  last  preceding  gen- 
eral election  (as  shown  by  the  poll  lists  of 
said  election) ;  residing  within  such  county 
and  outside  of  the  corporate  limits  of  cities 
having  a  population  of  five  thousand  or  orer ; 
but  no  such  statement  of  consent  shall  bo 
construed  as  a  bar  to  proceedings  against 
persoDft  selling  intoxicating  liquors  in  cor- 
[>orated  towns  situated  Id  townships  of  which 
less  than  a  majority  of  the  Toters  of  the  town- 
ship, including  the  Incorporated  town,  have 
signed  a  statement  of  consent.  Nor  shall  it 
be  construed  as  a  bar  in  any  incorporated 
town  in  which  a  majority  of  tbe  voters  do 
not  sign  said  statement  of  consent, "  Section 
19 :  "  Whenever  any  of  the  conditions  of  this 
act  shall  be  violated,  or  whenem  tbe  eity 
council  or  trustees  of  the  incorporated  town 
shall  by  a  majority  vote  direct  It,  or  when- 
ever there  shall  be  filed  with  the  county  au- 
ditor a  verified  petition  signed  by  a  major- 
ity of  the  voters  of  said  city,  town,  or  county, 
as  the  case  may  be,  as  shown  by  the  last 
general  election,  requesting  it,  then  and  In 
such  case,  tbe  bar  to  proceMings  as  prorided 
in  section  17  hereof,  shall  cease  to  operate  as 
a  bar,  and  persons  engaged  in  the  sale  of  in 
toxicating  liquors  as  contemplated  by  this 
act,  shall  be  liable  to  all  the  penalties  pro 
vided  for  by  chapter  6,  title  11,  of  Uie  Codt- 
and  acts  amendatory  thereto.  .  .  ."  Sec- 
tion 84:  "For  tlie  purpose  of  protecting  the 
property  of  tbe  corporation  and  Its  inhab 
itants,  and  of  preserving  peace  and  good 
order  therein,  cities  and  incorporated  towns 
shall  have  power  to  levy  and  collect  addi- 
tional taxes  and  to  adopt  inm  time  to  time. 
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Tulet  ud  wdlunceB  for  farther  ragulating 
«iid  controlling  indi  traffic  not  in  conflict 
wHb  the  prorisioQB  of  this  act."  The  act, 
being  deemed  bj  the  legislature  of  Imme- 
diate importance,  went  into  effect  from  and 
after  its  publication,  whidi  occurred  on  the 
Sd  and  4th  days  of  April,  1891. 

It  it  insisted  that  the  act  Is  uiiconBtttu- 
tl<Kial  because  the  title  doca  not  sufficiently 
expreflfl  Its  pnrpoeea.  Section  29  of  article 
tiie  Constitution  prorides  that  "every 
act  shall  embrace  but  one  subject  and  mat- 
ters properlT  connected  therewith;  which 
subject  snail  be  embraced  within  the  title." 
It  is  conceded  that  the  act  embraces  but  one 
subject,  and  matters  germane  thereto ;  but  it 
to  contended  that  the  subject  is  not  expressed 
in  the  title,  for  the  reason  that  the  law  Is 
simply  a  lloenae  law,  and  that  the  purpose 
abould  hare  been  expressed  In  the  title.  It 
seems  to  us  there  is  no  merit  In  this  conten- 
tion. The  title  says  it  fa  an  act  to  tax  traffic 
in  Intoxicating  liquors,  and  to  regulate  and 
eontrol  the  same.  Does  it  do  more  than  this, 
and  is  there  anything  in  it  not  allied  to  the 
tnbjeci  expressed  in  the  title?  We  think 
not.  Thft  power  to  regulate  is  to  lay  down 
the  rule  by  which  a  thing  shall  be  done ;  to 
prescribe  a  rale  by  which  aljusinessor  trade 
shall  be  conducted.  And  the  power  to  con- 
trol is  to  exercise  a  restraining  Or  governing 
Influence  over ;  to  check,  to  restrain  or  regu- 
late. We  can  hardly  conoeive  how  more  apt 
words  could  have  been  used  to  express  the 
purposes  of  the  act.  It  Is  not  contemplated 
that  anvthlng  more  than  general  terms  shall 
be  used  in  tibe  title,  to  express  the  object 
soogbt  to  be  attained.  It  may  be  true,  as 
claimed  by  counsel,  that  the  act  is,  to  effect, 
a  license.  But  the  title  and  the  act  itself 
all  it  by  another  name,  and  when  the  two 
are  construed  together  there  is  no  uncertainty 
la  the  title. 

S.  It  is  next  insisted  that  the  purpose  and 
legal  effect  of  this  act  are  to  give  to  the  peo- 
ple of  certain  cities  the  power  to  repeal  or 
abrogate  the  proTlalons  of  the  prohibitory 
law,  and  that  this  can  only  be  aone  by  an 
act  of  the  general  assembly  of  the  state,  ex- 
pressed in  a  const  Itutionsl  manner.  In  other 
words,  it  is  insisted  that  the  question  as  to 
whether  the  proljibltory  law  shall  be  in  force 
•r  not  is  left  to  a  TOte  of  the  people,  and 
that  under  our  constitution  such  power  is 
Intrusted  solely  to  representatives  elected 
by  the  people,  who  can  refer  the  Question 
Imk,  to  their  constituents  for  detenni nation. 
This  contention  is.  It  seems  to  us,  based  on 
a  misappreliension  of  the  legislation  in  this 
state  relating  to  the  traffic  in  intoxicating 
liquors.  It  must  be  borne  In  mind  that  the 
act  In  question  is  a  general  law,  applicable 
alike  to  all  localities  of  the  state  coming 
within  Its  terms.  It  does  not  depend  upon 
a  vote  of  the  people  to  give  It  vitality.  It 
went  into  effect  upon  its  publication,  and 
VIS  a  complete  ana  valid  enactment  at  that 
time.  If  ft  reoeals  the  general  prohibitory 
laws  in  any  particular.  It  does  so  only  by 
tapllcatloa,  and  the  repeal  Is  not  mMe  to 
depend  opm  the  vote  of  the  people.  The 
act  Itself  works  tin  repeal  of  the  old  laws, 
if  there  Is  any  tnoonslateM^  between  them. 


It  is  no  doubt  true  that  the  general  sasembly 
cannot  legally  submit  to  the  people  the  prop- 
osition whether  an  act  shall  become  a  law 
or  not,  for  the  people  have  no  power,  under 
our  form  of  government,  in  their  primary  or 
Individual  capacity,  to  make  laws.  This 
they  must  do  by  their  representatives.  But 
the  constitutional  objection  to. the  law  la 
met  If  the  act,  when  It  came  from  the  leg- 
islature, received  the  governor's  approvu, 
and  was  properly  published,  and  was,  of 
itself,  a  complete  and  perfect  enactment. 
This  distinction  Is  nuule  clear  by  Mr.  JtuHee 
Wright  In  the  case  of  Dolby  v.  Wo^f,  14  Iowa,  * 
228,  wherein  he  says,  in  speaking  of  a  like 
objection  to  what  is  known  as  the  "Herd 
Law:"  "Neither  of  these  positions  Is  ten- 
able. They  utterly  ml^ke  the  Intention  of 
the  constitutional  proviiton  quoted,  and  mis- 
apprehend the  scope  and  spirit  of  the  de- 
cisions. In  this  ana  other  states,  which  hold 
that  the  legislature  cannot  refer  to  the  peo- 
ple the  question  whether  a  particular  aet 
shall  become  a  law.  In  all  the  cases  referred 
to,  it  will  be  found  that  ...  the  ques- 
tion submitted  wsa  whether  or  not  a  proposed 
law  should  become  operative.  Thus,  in  the 
first  case  cited,  it  was  provided  by  the  stat- 
ute, that  'the  electors  shall  determine,  by 
ballot,  at  the  annual  election  to  be  held  in 
November  next,  whether  this  act  shall,  or 
not,  become  a  law.'  If  a  majority  voted 
against  It,  then  it  was  to  be  null  and  void; 
If  for  ft,  then  It  was  to  take  effect  on  the 
day  named.  And  such  legislation  was  ex- 
pressly condemned  by  this  court  in  Santo  v. 
State,  2  Iowa,  169,  68  Am.  Dee.  487,  which 
was  recognized  and  followed  in  C/e^riek  v. 
State,  6  Iowa,  491.  The  law  In  question, 
however,  is  not  obnoxlons  to  this  objection. 
The  popular  will  Is  expressed  under  and  by 
virtue  of  a  law  that  Is  in  force  and  effect, 
and  the  people  neither  make  nor  repeal  It. 
Thev  only  determine  whether  a  certain  thing 
shall  be  done  under  the  law,  iind  not  whether 
said  law  shall  take  effect.  The  law  had  full 
and  .absolute  Titallty  when  It  passed  from 
the  hands  of  the  legislature ;  and  the  people, 
under  the  'rulo  of  .action'  therein  given  for 
their  government,  proceeded  to  act.  The 
same  rule — the  same  law — was  given  to  all 
the  people  of  the  state,  to  all  parts  of  It; 
the  same  method  for  taking  the  vote  was  pre~ 
sented  for  all  the  counties;  the  same  penal- 
ties were  attached.  As  a  result  of  the  vote, 
a  different  regulation,  of  a  police  nature, 
might  exist  In  one  county  from  what  existed 
In  another;  Just  as,  .  .  .  one  county 
might  determine,  by  a  popular  vote,  that  a 
hif^er  rate  of  tax  should  t>e  levied  than  that 
provided  by  the  general  law."  In  the  case 
of  Weir  v.  Oram,  37  Iowa,  658,  the  principle 
announced  In  the  foregoing  opinion  was  re- 
affirmed, and  the  distinction  we  have  drawn 
conserved.  In  the  latter  case  it  is  sald- 
"In  the  one  case  tlie  people  of  the  counties 
are  permitted  to  make  certain  local  police 
regulations,  to  have  the  force  of  law ;  In  the 
other,  a  law  is  enacted  by  the  legislature, 
which  can  have  no  force  In  any  county  untP 
sanctioned  by  the  vote  of  the  people  thereof.  * 
The  act  In  question  Is  complete  In  itself,  re- 
qnirtng  nothing  farther  to  give  It  validity. 
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and  does  not  deptind  npon  the  popular  vote 
of  the  people,  or,  if  It  dooa,  depends  upon 
this  vote  simply  to  determine  the  limits  of 
Its  operation.  The  rule  we  have  established, 
first  announced  in  this  state  more  than  tliirtj 
years  ago,  la  supported  by  the  overwlielm- 
tng  weight  of  authoitty.  See  Blade,  Intox- 
icating Liquors,  %  45,  and  cases  cited ;  State 
T.  Parker,  MYi.  867;  Gom.  t.  Bennett,  108 
UasB.  27;  Oom.  t.  Dean,  110  Mhss.  357; 
Glowrtnttt  t.  Howell,  70  N.  T.  337  ;  State  t. 
€Houeester  Otmntj/  OireuU  Ot.  Judge,  60  N.  J. 
L.  685,  1  L.  B.  A.  86;  Batage  t.  (hm.  84 
Va.  619 :  8ehvth«rr  r.  Bordeaux.  64  Miss.  69 ; 
Oirrdon  T.  Stata,  46  Ohio  St.  607,  6  L.  R.  A. 
749  ;  StaU  t.  Ptmd,  93  Mo.  606  ;  Feek  y.  Bloom- 
ingdaU  Tvp.  Board,  82  Mich.  898,  10  L.  R. 
A.  69;  Territorg  r.  O'Connor,  6  Dalt.  897, 
8  L.  R.  A.  856;  Cooley,  Const.  Lim.  6th  ed. 
pp.  187-145,  and  cases  cited.  Some  few  cases 
•re  to  be  found  announcing  a  contrarr  doc- 
trine. See  Parker  v.  Gom.  6  Pa.  607,  ^7  Am. 
Pec.  480 ;  Maiu  r.  StaU,  4  Ind.  343 :  and  Ex 
parte  WaU,  48  Cal.  879,  17  Am.  Rep.  427. 
The  case  in  PennsTlvania,  however,  was  aft- 
erwards overruled  in  Loeke't  App.  73  Pa. 
491,  18  Am.  Rep.  716.  And  the  case  In  In- 
diana Is  practically  overruled  in  Oroetch  r. 
State,  48  Ind.  547.  The  California  case  has 
also  been  dlBtlngutshed,  and  is  weakened, 
as  an  authority,  In  the  case  of  PeopU  v.  Mc- 
Faddoi,  81  Cal.  489.  The  case  of  Santo  v. 
&aU,  2  Iowa,  308,  63  Am.  Dec.  487,  Is  not 
in  conflict  with  the  views  we  have  expressed. 
Nor  is  the  case  of  Oeebrick  v.  State,  6  Iowa, 
493,  as  explained  In  DaOtp  y.  Wolf,  to  he 
reganled  as  establishing  a  contrary  doctrine. 
State  Beneke,  9  Iowa.  308,  simply  follows 
tiie  rule  announced  in  Santo  v.  State.  The 
case  of  StaU  Weir,  88  Iowa.  134,  11  Am. 
Rep.  116,  recognizes  the  doctrine  announced 
in  the  Oeebrick  Vaae,  that  "a  law  can  no  more 
be  repealed  than  it  can  be  made  by  a  TOte  of 
the  people." 

In  the  can  of  Dm  Moinei  t.  ^JIU,  66  Iowa, 
948,  this  court.  In  construlog  chapter  66, 
Laws  1878,  authorizing  cities  to  provide  by 
ordiaanoe  for  payment  of  salaries  to  tlieir 
officers,  in  Iteu  of  fees  theretofore  retained 
by  such  officers  under  prior  statutes,  held 
the  act  was  not  void  as  a  delegation  of  the 
power  of  legtalation  to  the  citlea,  Jvatiee 
Beck  aalng  this  langua^:  "Counsel  Insist 
that  the  act  in  question  is  void  for  the  reason 
that  the  provisions  as  to  the  salary  of  the 
officers  can  onl^  take  effect  upon  the  vote  of 
the  city  council, — a  law  of  the  state  thus 
made  dependent  upon  the  action  of  a  munici- 
pality, which.  It  Is  Insisted,  is  in  conflict 
with  the  constitution.  The  statute  confers 
authority,  to  he  exercised  at  their  discretion, 
upon  city  councils.  They  may  execute  the 
power  conferred,  or  withhold  its  execution. 
That  is  all  there  is  of  It.  The  city  has  au- 
thority from  the  state  to  pass  the  ordinonce. 
Surely,  It  cannot,  with  fairness,  be  said  that 
the  operation  of,  and  validly  of,  the  statute 
depend  upon  the  action  of  the  city. "  This, 
we  IwIIeve,  Is  the  latest  expression  of  this 
court  on  the  subject  now  under  consideration, 
and  it  ia  directly  In  line  with  the  views 
heretofore  expressed  in  this  opinion. 

That  it  Is  competent  for  the  legislature  to 
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empower  municipalities  to  mnhe  onlinancea 
and  adopt  regulations  for  controlling,  licena- 
Ing,  or  prohibiting  the  trafSc  in  intoxicating- 
liijuors.  Is  plain,  and  Is  not  questioned  Id 
this  case.  It  Is  entirely  in  accord  with  the 
principle  of  local  self-government  that  the 
power  to  enact  police  rerulations  on  mattera 
so  closely  connected  with  the  good  order  and 
prosperity  ot  a  city  should  be  lodged  with 
those  beat  qualiHed  to  judge  of  measures 
adapted  to  meet  the  emergencies  of  these 
particular  situations.  And  it  is  competent 
for  the  legislature,  in  its  wisdom,  to  invest 
them  with  tlie  authority  necessarr  to  the  ad- 
ministration of  tlie  special  purposes  of  their 
creation.  As  said  by  Judge  Cooley  In  hla 
work  on  Constitutional  Limitations,  6th  ed. 
pp.  144,  145:  "Municipal  charters  refer 
most  questions  of  local  government,  includ- 
ing police  regulations,  to  the  local  authori- 
ties, on  the  supposition  that  they  are  better 
able  to  decide  for  themselves  upon  the  needs 
as  well  as  the  sentiments  of  their  constituents 
than  the  legislature  can  possibly  be.  and  are 
therefore  more  competent  to  judge  what  local 
regulations  are  important,  and  also  how  far 
the  local  sentiment  will  assist  in  their  en- 
forcement. The  same  reason  would  apply  In 
favor  of  permitting  the  people  of  the  locality 
to  accept  or  refect  for  themselves  a  particular 

fiolice  regtriatioD,  since  this  is  only  allow- 
ng  less  extensive  powers  of  local  govern- 
ment than  a  municipal  charter  would  confer ; 
and  the  fact  that  the  rule  of  law  on  that  sub- 
ject might  be  different  in  different  localities, 
according  as  the  people  accepted  or  rejected 
the  reguTation,  would  not  seem  to  affect  the 
principle,  when  the  same  result  Is  brought 
about  by  the  different  regulations  whidt 
municipal  corporations  establish  for  them- 
selves In  the  exercise  of  an  undisputed  au- 
thority.' See  also.  ^aU  v.  Noyet,  30  N.  H. 
279;  Beach,  Pub.  Corp.  g  72;  StttU  v.  Wil- 
cox,  42  Conn.  864,  19  Am.  Rep.  686;  Tiede- 
man,  Pol.  Powers,  p.  688;  Black,  Intoxicat- 
ing Liquors,  %  217;  Dill.  Hun.  Corp.  §g  9. 
44,  and  authorities  cited.  Tlie  policy  of 
creating  local  public  and  municipal  corpora- 
tions for  the  management  of  local  cnncema 
runs  back  to  the  earliest  period  of  our  colonial 
history.  It  is  exhibited  in  all  our  legisla- 
tion, and  expressly  or  impliedly  ffuaranteed 
by  our  state  constitutions.  Vom.  v.  Roet^rjf, 
9  Gray,  608.  See  also,  the  learned  opinion 
of  Judge  Cooley  in  People  v.  Rurlbut,  24 
Mich.  44,  9  Am.  Rep.  103,  wherein  be  treats 
of  the  history  of  towns  and  townships,  their 
place  In  our  system  of  government,  and  their 
rights  of  local  self-goremment.  See  also. 
State  V.  Pond,  Oom.  t.  Bennett,  and  Savage 
V.  Com.  tupra;  and  the  learned  decision  of 
the  subject  in  ;Ka/<  V.  Otoveester  Covniy  Cir- 
cuit Ct.  Judge,  tupra;  Clarke  v.  BoeJieeUr,  29 
N.  T.  605.  In  the  case  of  Com.  v.  Bennett 
tupra,  it  is  said  :  "It  Is  equally  within  the 
power  of  the  legislature  to  authorize  a  town, 
bv  vote  of  inhabitants,  or  city,  by  vote  of  the 
city  council,  to  determine  whether  the  sale 
of  a  particular  kind  of  liquors  within  its  lim- 
its shall  be  permitted  or  prohibited.  This 
subject,  although  nut  embraced  within  the 
ordinary  power  to  make  by-laws  and  or- 
dinances, falls  within  the  class  of  police 
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legulatlons  which  may  be  iotrusted  by  the 
legiBlature  to  municipal  authority. "  It  li 
useless  to  cit«  additional  authorities,  many 
of  wliicb  are  in  the  books,  npoD  these  propo- 
Htiofia,  for  the  doctrine  is  already  the  estab- 
lished rule  in  this  state.  In  the  case  of  Mcr- 
ford  T.  Vnger,  8  Iowa,  83,  the  principle  Is 
recogDized,  and  applied  to  a  statute  which 
provided  that  it  should  not  go  into  effect  un- 
>  til  accepted  by  the  city  council  of  the  city 
of  Huacatine.  And  in  the  case  of  t. 
Xina,  87  Iowa,  462,  it  li  said:  "Counsel 
maiotalD  that  the  lav  conferring  the  power 
to  paaa  the  rati i nance  In  queation  is,  ander 
the  dedaion  of  this  court,  onconstltutlooal, 
on  the  ground  that  It  is  a  delegation  of  leg- 
Islatire  authority  to  cities  and  towns,  enab- 
ling tiiem  to  make  law.  And  this  it  certainly 
Is.  ~  Bat  cities  and  towns  do  have  legislative 
anthori^.  and  it  ia  delegated  to  them  by  the 
state;  yet  ordinances  made  in  pursuance 
thoeof.  if  within  the  authority  conferred, 
and  not  in  conSict  with  the  constitution, 
have  always  been  sustained.  It  is  the  doc- 
trine of  this  state  that  the  general  assembly 
cannot  delegate  to  the  people  the  right  to 
make  or  repeal  a  law ;  that  statutes  or  parts 
of  statutes  which  are  made  to  depend  for 
tiieir  Talidity  upon  a  popular  vote  are  un- 
constitutional. But  it  never  has  been  held 
thit  the  state  cannot  delegate  legislative 
power  to  municipal  corporations,  within 
proper  bounds." 

Turning  now  to  the  act  under  oonsidera- 
Uoa,  and  we  find  that  the  bar  to  proceedings 
under  the  pndiibitory  liquor  laws  cannot 
become  eifective  unl^  the  saloon  la  located 
iaan  incorporated  town  or  city,  and  not  then 
nnleas  the  person  who  proposes  to  engage  In 
the  business  has  authority  from  the  city  coun- 
cil. What  matters  it  that  the  saloon  keeper 
must  also  faaTe  the  consent  of  at  leaat  a  ma- 
jority of  the  electors  who  voted  at  the  last 
preceding  general  election  7  Very  many  of 
the  things  authorized  by  the  law  to  be  done 
by  a  city  council  can  only  be  done  after  pe- 
titions are  presented,  signed  by  a  certain 
number  of  the  inhabitants  or  property  liold- 
ers,  and  such  provisions  have  never  been 

{[ueationed.  Moreover,  in  some  matters  re- 
ating  to  local  self-government,  the  council 
cannot  act  until  a  vote  of  the  people  of  the 
municipality  is  had,  authorizing  them  to 
do  so.  Such  laws  have  never  been  doubted. 
It  is  unnecessary  to  cite  these  various  enact- 
ments. They  are  familiar,  not  only  to  the 
profession,  but  to  nearly  every  layman  as 
veil. 

It  is  said  by  oonnsel  for  appellant  that. 
DotwitbEtanding  the  statement  in  the  law 
itself  that  the  business  of  selling  intoxicat- 
ing liquors  is  not  legalized  or  licensed  by 
the  act  in  question,  yet  such  Is  its  effect. 
For  the  sake  of  argument,  we  grant  the  posi- 
tion, and  yet  It  does  not  alter  the  prinel- 
plea  of  law  applicable  thereto,  but  rather 
•trengthens  them.  Prohibition  remains  the 
general  rule,  and  license,  or  a  bar  to  the 
pTDceedings  against  violation  of  it,  the  ex- 
ception. To  obtain  this  license  or  bar  to 
proceedings,  it  is  necessary  that  the  city 
council,  in  the  exercise  of  the  power  con- 
ferred upon  it  for  local  regulation,  give  per- 
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mission  to  the  conduct  of  the  businest,  and 
this  it  can  do  only  upon  oeitaln  conditions, 
which  are  set  forth  in  the  act  Tlie  city 
council  also  has  power  to  levy  and  collect 
additional  taxes,  and  to  adopt  further  rules 
and  ordinances  for  regulating  and  control- 
ling the  traffic;  clearly  indicating  that  Uia 
whole  matter  is  one  of  police  regalation, 
delegated  to  the  city  council,  which  had  tba 
power  to,  but  is  not  required  to,  do  thoaa 
things  which  remove  the  bar. 

The  objection  that  the  consent  of  a  major* 
ity  of  the  electors  is  needed  befwe  the  oon- 
sent  of  the  city  council  can  be  given,  and 
that  for  that  reason  the  whole  matter  is  sub- 
mitted to  a  vote  of  the  people,  who  are  to 
determine  wliether  a  particular  law  is  to  be 
in  force  or  not,  is  fully  met  in  the  learned 
optnlwi  of  Juig»  Van  Syckel  In  the  case  of 
&at€  T.  GUnteuter  Omm^  Circuit  Ot.  Judgt 
tupra.  As  we  have  already  said,  the  consent  of 
a  majority  of  the  electors,  if  obtained,  does 
not,  of  itself,  create  the  bar.  This  is  ob- 
tained simply  as  a  condition  precedent  to 
the  city  council's  acting  in  the  matter. 
When  this  is  obtained,  the  council  may 
grant  its  permission  or  not.  as  it  sees  fit. 
The  whole  matter  is  left  with  It  to  deter- 
mine,~not  only  whether  the  bar  shall  be 
created  or  not,  but  also  the  conditions  upon 
wbicb  it  may  be  created.  SSz  parte  GhrU' 
tenam,  65  Cal.  208;  State  v.  Mmrit  Countm 
Cmnmon  PUaa  Ot.  86  N.  J.  L.  72 ;  Oroetek 
V.  State,  tupra.  It  should  be  remembered, 
too,  to  tbe  dlscoasion  of  this  matter,  that 
the  questions  of  whether  the  mulct  law  shall 
be  in  force  or  not,  and  as  to  whether  it  shall 
be  operative  in  a  particular  locality,  are  not 
submitted  to  the  whole  people,  but  only  to 
those  who,  In  the  Judgment  of  the  legisla- 
ture^were  to  be  affected  bj  the  establish- 
ment of  the  saloon.  The  vote  of  the  whole 
people  of  the  state  upon  the  expediency  of  a 
general  statute  may  be,  and  probably  is,  es- 
sentially an  act  of  legislation.  But  the  vot» 
of  a  local  constituency  is  an  assent  or  a  dis- 
sent to  an  act  of  grant  or  deprivation  dmo 
by  the  legislature,  but  affecting  themselves, 
'niis'  distinction  is  well  illustrated  in  thei 
case  of  Bank  of  Ohenango  t.  Brown,  36  N. 
Y.  467. 

The  statute  In  question  is  not  a  local  or 
apecal  law.  Not  does  it  furnish  a  diversl^ 
of  laws  in  different  parts  of  the  state,  so  a* 
to  be  obnoxious  to  the  cODStitutiou.  Nor  is 
it  a  violation  of  the  constitutional  require- 
ment that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  th« 
state.  Statt  w.  P&nd  and  Oordm  v.  St(Ue, 
aupra;  State  y.  S^veder,  61  Iowa,  197 ;  HoweU 
V.  State,  n  Oa.  224,  51  Am.  Rep.  259 ;  CM- 
more  v.  Oom.  11  Ky.  L.  Rep.  566;  Bronaom 
V.  Oberlin,  41  Ohio  St.  476,  52  Am.  Rep.  90. 

8.  Lastly,  it  is  Insisted  that  the  act  is  un- 
constitutional because  it  grants  to  the  peo- 
ple of  a  particular  locality,  or  to  the  city 
council  of  cities  or  iacorporated  towns,  the 
pardoning  power,  and  tbat  this  power  is 
lodged,  by  our  fundamental  law,  in  the  gov- 
ernor. The  constitutional  provision  with 
reference  to  this  subject  is  as  follows  ;  "Art. 
4,  §  1.  The  governor  shall  tuve  power  to 
grant  reprieves,  commutations  ud  pardons 
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After  Gonrf ctlou  of  all  offen«M  except  treaaoa 
•nd  caiet  of  impeachmeiit.  ...  He  shall 
lure  powsr  to  mntt  fines  ud  forfeltunt. 

.  .  And  shall  report  to  the  geneiml  as- 
semblr  .  .  .  each  eaae  of  repneTe,  com- 
mutation, or  pardon  eranted,  and  the  reaaons 
therefor ;  and  alio  all  pereona  in  whoie  favor 
remissiona  of  fines  and  forfeitores  ahall  hare 
been  made,  and  the  aeTeral  amounts  remit- 
twS."  It  la  clear,  the  act  ws  an  examining 
does  not  remit  any  fine  or  forfeltan,  for  none 
is  imposed  in  the  locality  where  the  act  Is 
in  operation.  Bta-bin  t.  State,  78  Iowa,  265. 
It  simply  ban  proceedings  which  might  re- 
salt  in  a  fine  or  forfeiture,  if  allowed  to  con- 
tinue. There  teno  constitatlonal  inhibition 
against  this,  unless  it  amounts  to  a  pardon. 
No  doubt,  a  pardon,  in  Its  strict  eense,  con- 
templates a  remission  of  guilt,  both  before 
and  after  a  conrlction.  Bx  parte  WeU$,  SS9 
U.  B.  18  Mow.  809,  15  L.  ed.  428 ;  £tc  parte 
Gartand,  71  U.  B.  4  Wall.  888,  18  L.  ed. 
S66:  4  Bl.  Com.  816.  Bee  also,  a  full  dis- 
cussion of  the  question,  found  In  the  opinion 
of  Juitice  Gray  In  the  case  Chm.  v.  Loekiaood, 
100  Haas.  8S8,  12  Am.  Rep.  609. 

Bat  oar  coaatltatlni,  In  terms,  says  the 
governor's  right  to  pardon  exists  only  after 
oonviotion.  It  is  clear  to  our  minds  that  the 
only  objection  to  the  act  now  under  consid- 
eration 18  not  tenable.  We  have  a  number 
of  statutes  on  our  books,  somewhat  similar 
In  character,  which  have  passed  unchallenged 
for  years,  thus  iodicatioK  that  Oie  bennh  and 
tlie  profeiaslon  generally  have  never  regarded 
ft  bw  to  proceedings  created  by  statutes  as 
an  exercise  of  the  pardoning  power.  For 
Instance,  it  is  provided  in  section  1548  of 
the  Code  that,  when  a  person  Is  tried  and 
convicted  for  Intoxication,  he  may  be  dis- 
charged, and  bis  fine  remitted,  upon  giting 
Infonnatlfm,  under  oath,  stating  when  and 
where,  and  from  whom,  he  purchased  the  liq- 
uor which  produced  the  Intoxication,  upon 
certain  acnditions  not  necessary  to  be  stated 
here.  Again,  it  is  provided  In  section  8868 
of  the  Coide  that  if,  before  judgment  upon 
an  Indictment  for  seduction,  the  defendant 
marry  the  woman,  it  la  a  bar  to  any  further 
proceedings  In  the  offense.  Again,  it  Is  al- 
lowable, under  sections  4708  and  4709  of  the 
Code,  for  the  defendant  and  the  person  In- 
jured to  compromise  certain  offenses,  with 
leave  of  the  court;  and,  when  so  compro- 
mised, proceedings  are  stayed,  and  a  bar  Is 
created  to  another  prosecution  for  the  same 
<^nse.  The  power  to  pardon  must  not  be 
•onfounded  with  the  power  of  diBpensation 
Or  suspension.  The  former  ts  undoubtedly 
a  prerogative  of  the  executive,  while  the 
latter  must  be  exercised  by  the  legislative 
department  of  tbe  government.  The  student 
of  history  will  remember  chat  one  of  the 
main  causes  for  the  English  revolution  in 
1688  was  the  unlawful  uod  corrupt  assump- 
loa  by  James  IL  of  the  power  of  dispensa- 
tion or  suspension  of  the  test-oath  statutes. 
Id  order  that  his  course  might  receive  judi- 
cial sanction,  he  corrupted  his  courts  by  tbe 
removal  of  those  Judges  whom  he  could  not 
control,  and  appointed  in  their  places  hire- 
lings who  would  do  his  bidding.  The  peo- 
ple rebelled,  and  one  of  tiie  first  statutes 
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{lassed  after  the  revolution  (1  W.  A  M.  St 
L  ch^.  8)  declared  that  the  pretended  power 
of  aaspendlng  or  dispoisinc.  with  Iewsl  or 
the  execution  of  laws,  by  legal  authority, 
without  the  consent  of  parliament,  la  illegal. 
Bee  1  Bl.  Com.  p.  148.  Blaclutone  declares 
that  "not  only  the  substantial  part  of  Judi- 
cial decisions  of  tbe  law,  but  also  tlie  f(»mal 
part,  or  nwthod  of  procedure,  cannot  be  al- 
tered bat  by  parllamoDt;  for,  if  oooe  these 
outworks  wen  demoliahed.  then  would  be 
an  inlet  to  all  manner  of  innovations  in  tbe 
body  of  the  law  itself.'  In  view  of  these 
historical  facts,  it  certainly  camiot  be  con- 
tended that  the  executive  has  power  to  twr 
proceedings  under,  or  suspend  the  operation 
of,  any  of  our  laws.  Should  he  attempt  to 
exercise  such  powers,  It  would  as  certainly 
lose  htm  his  title  as  It  did  James  IL  h(« 
crown. 

We  have,  as  best  we  may,  discussed  and 
disposed  of  eveir  objection  urged  to  tlie  con- 
stitutionality of  the  act  In  question ;  and, 
while  we  are  awan  that  there  are  some  re- 
spectable authorities  holding  to  a  different 
rule  from  that  announced  in  this  (pinion, 
yet  we  think  that  they  are  fonnded  on  a  mis- 
taken assumption  as  to  the  law,  and  fail  to 
recognize  proper  distinctions  between  tlie 
delegation  of  power  to  make  a  law.  whicli 
necessarily  Involves  a  discretion  as  to  what 
it  shall  be,  and  conferring  an  authority  or 
discntion  as  to  Its  execution,  to  be  exeroised 
under  and  in  pursuance  of  the  law.  We 
are  thoroughly  convinced  tliat  all  questions 
raised  on  this  appeal  have  heretofore  been 
determined  by  this  court,  or  that,  at  least, 
principles  have  been  announced  which,  when 
applied  to  the  facta  of  this  case,  determine 
all  of  the  objections  urged  against  the  valid- 
ity of  the  act.  It  Is  manifest,  too,  from  the 
citations  we  Itave  made,  that  the  great  weight 
ot  authority  in  this  country  supports  our 
views.  We  have  no  doubt  about  the  consti- 
tutionality of  tbe  law.  But,  had  we  any 
question  about  it.  It  would  be  our  duty  to 
resolve  our  doubts  In  favor  of  sustaining  the 
act.  With  the  policy  or  expediency  of  this 
enactment,  we  liave  nothing  to  do.  This  is 
solely  a  question  lor  the  legislature,  which 
hasseenfltto  plaoe  it  upon  the  statute  books ; 
and  to  it  must  we  look  for  its  repeal,  if  it 

groves  expedient.  We  grant  that  statements 
ave  been  made  in  some  of  the  earlier  opin- 
ions of  this  court  somewhat  in  variance  with 
the  views  herein  expressed.  But  we  think 
a  careful  examination  of  these  cases  will  dis- 
close that  there  Is  no  real  conflict. 

From  what  has  been  said,  it  follows  that 
the  jttdgment  and  decree  of  the  JHetriet  Omtrt 
are  a^med. 

Klnne.  .7.,  dissenting: 

1.  1  am  unable  to  concur  In  Ihe  opinion  of 
the  majority.  In  so  fiar  as  it  holda  tliat  tlie 
act  in  question  is  not  a  delegation  of  powers 
of  the  legislature  to  the  people,  to  repeal 
and  enact  laws,  and  therefurc  not  uoconsti- 
tutlon'al.  I  am  deeply  impressed  witli  the 
duty  devolving  upon  courts,  in  passing  upon 
the  validity  of  statutes,  to  uphold  them,  if 
posaibla  I  agree  that  tiie  statntes  should  noi 
tie  set  aside  save  wlien  tlieyL|tn  palnably  in 
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violation  of  either  the  letter  of  the  oonstltu- 
tioa,  or  of  those  UDderlylog  fuadamental 
principles  upon  which  our  fabric  of  zoTem- 
ment  rests.  In  determiDinx  the  Talidit^  of 
R  statute,  we  cannot  consider  or  gire  weight 
to  our  Judgment  aa  to  the  necesait;  tor,  or 
the  pn^riety  or  expediency  of,  the  legisla- 
tioa  in  question.  It  is  not  for  the  court  to 
determine  what  the  law  should  be,  and  thus, 
under  the  guise  of  Judicial  judKment,  create 
law,  but  Its  DTOTince  is  to  declare  what  is 
the  law.  It  18  unfortunate  that  the  legisla- 
tUm  tooching  a  subject  which  so  engrosses 
the  attention  of  the  people,  and  upon  which 
the  ccmTictiODB  of  men  are  so  decided  and 
antagooistic,  should  afford  any  ^ust  reason 
id  questioning  its  constitutionality.  When 
it  is  ao  clearl}[  apparent  that  the  real  purpose 
,'-whi<di  the  legislators  bad  in  mind,  in  the  at- 
tempted enactment  of  this  statute,  could  have 
been  so  easily  and  certainly  sccomplished  by 
the  passage  of  a  proper  law,  which  would 
have  had  the  force  and  effect  of  a  completed 
act  of  legislation  wheo  it  left  their  bauds 
and  had  been  approved  by  the  governor,  It 
seems  Incomprehensible  that  they  should  have 
abdicated  their  powers  as  a  law-making  body, 
and  deliberately  violated  a  solemn  duty  de- 
volved upon  them  by  the  constitution  of  the 
■tate.  The  Importance  of  the  question,  as 
well  aa  the  wish  I  have  had  to  leach  a  con- 
clusion In  liarmony  with  my  brethren, — a  re- 
sult always  desirable,  and  especially  so  In 
a  case  like  this,  which  so  deeply  affects  the 
well-being  of  all  the  people  of  the  state,— 
faw  led  me  to  give  much  time  and  considera- 
tion to  the  question  presented.  After  a  care- 
ful consideration  of  the  views  of  the  major- 
ity, and  a  thorough  investigation  of  the 
authorities  bearing  upon  the  question,  I  am 
impressed  with  the  conviction  tbat  some  of 
the  provisions  of  the  act  are  clearly  in  viola- 
tion of  tiie  constitution  of  the  state,  nnd  are 
a  direct  assault  upon  the  very  fundamental 
inrinclplee  opon  which  our  form  of  govern- 
ment is  bssed.  I  cannot,  therefore,  elUier 
Bsaent  to  the  views  of  the  majority,  nor  can 
I  content  myself  without,  as  briefly  as  I  may, 
expreasiug  my  views  touching  this  ques- 
tion. I  shall  not  set  forth  the  act  in  detail, 
itself.  I  shall  refer  to  so  moch  of  It  as  Is 
set  out  in  the  opinion  of  the  majority,  and 
hereafter  state  sach  other  of  its  provisions  as 
may  be  necessary  to  a  full  nnderstandiog  'of 
mj  views.  The  act,  as  will  be  seen,  under- 
ukes  to  tax  the  business  of  selling  intoxicat- 
ing liquors,  through  the  person  of  the  seller, 
the  owner  of  the  property  wliere  the  business 
is  Gwried  on,  and  also  the  property  in  which 
the  business  Is  conducted.  It  thai  providoi, 
in  section  16,  that  "nothing  In  tills  act  con- 
tained sball  be  in  any  way  construed  to 
mean  tbat  the  business  of  the  sale  of  Intoxi- 
cating liquors  Is  In  any  way  legalized,  nor 
Is  the  same  to  be  construed  In  any  manner  or 
torn  AS  a  license,  nor  shall  the  assessment  or 
payment  or  any  tax  for  the  sale  of  liquors, 
as  aforesaid,  protect  the  wrongdoer  from  any 
penalty  now  provided  by  law,  except  that 
OS  conditions  hereinafter  provided  certain 
pmalttes  may  be  suspended."  After  thus 
aanouocing  that  they  were  not  legalizing 
the  business,  and  DOt  orafMring  author!^  to 
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license  the  traffic,  they  proceed,  by  sections 
17  and  18  of  the  Act,  to  make  provision  for 
legalizing  the  boslnest  and  exacting  a  li- 
cense, at  the  option  el  a  certain  number  of 
lenl  voters,  and  of  the  city  council  la  cities, 
ai^  boards  of  trustees  in  incorporated  towns, 
upon  the  performance  ot  certain  acts  by  the  ' 
one  desiring  to  sell,  and  of  certain  other  cltl> 
zens.  The  act  also  provides  for  the  suspen- 
sion of  the  penalties  of  the  existing  pronlb- 
itory  laws,  and  bars  all  proceedincs  under 
such  laws,  up<m  the  petltl<»i  and  action  here- 
tofore referred  to  being  procared  and  had. 
Section  19  of  the  AxA  provides  that  tiie  bar  to 
proceedings  under  the  existing  law.  creatad 
by  the  performance  of  the  acts  before  men- 
tioned, shall  cease  to  operate  In  favor  of  the 
party  whenever  he  violates  the  conditions,  at 
the  option  of  the  city  oooncU,  or  trustees  of 
a  town,  m  whenevw  It  is  ao  petltlwed  by  a 
majority  of  the  citlzuis.  In  all  such  oases 
the  liauor  seller  Iwcomes  liable  to  all  of  the 
poialtlea  of  the  prohibitory  law.  But  In  no 
case,  according  to  the  wcMralng  of  the  act, 
are  proceedings  under  the  proliibitory  law 
suspended  or  barred,  or  penalties  suspended, 
anless  the  requisite  number  of  legal  voten 
petition  therefor.  The  ingenuity  of  the  law- 
making power  has  often  been  severely  taxed 
in  the  preparation  and  promulgation  of  pro- 
hibltory  license,  tax,  and  local-option  liquor 
laws;  but  It  is  safe  to  sav  that  the  act  in 
controversy  is,  in  many  of  Its  features,  un- 
like anything  to  be  found  in  any  statute  re- 
lating to  intoxicating  liquors. 

3.  It  is  a  rule  everywhere  asserted,  and 
nowhere  denied,  that  the  power  of  the  legis- 
lature to  enact  and  repeal  laws  cannot  be 
delegat«i  to  tiio  people:  that  the  people.  In 
their  primary  capacity,  have  no  power  to  ei- 
ther enact  or  repeal  a  law.  SUUe  r.  Witeoas, 
42  C(Un.  869,  19  Am.  Bep.  686 ;  JSs  part* 
Wall.  48  Cal.  m.  IT  Am.  llep.  426 ;  lMk$'a 
App.  72  Fa.  491,  18  Am.  Bep.  716 ;  FiU  w. 
State,  42  Hd.  90.  30  Am.  Bep.  88 ;  Parker 
V.  Om.  6  Pa.  518,  47  Am.  Dec.  480 ;  JtfoiM 
V.  ^te,  4  Ind.  842  ;  PeopU  v.  (Mlint,  8  Micb. 
848 ;  SteUa  v.  Copeiand,  8  B.  I.  86 ;  Biee  v. 
Fott«r,  4Harr.  (Del.)  479;  State  v.  Touna, 
29  Minn.  474 ;  State  v.  Swiiher,  17  T».  441 ; 
People  V.  Stout,  28  Barb.  358 ;  State  v.  Bond, 

Mo.  606 ;  Fleek  v.  Bloomingdaie  Tup.  Board, 
62  Mich.  808,  10  L.  B.  A.  69 :  Santo  v. 
StaU,  2  Iowa,  202,  68  Am.  Dec.  487 ;  Oeebriek 
v.  State,  6  Iowa,  491;  State  v.  Beneke,  8 
Iowa,  208;  State  v.  Weir,  88  Iowa,  184,  11 
Am.  Bep.  US;  State  T.  King,  87  Iowa,  467. 

This  doctrine  Is  fully  recognized  In  the 
majority  opinion.  The  contentim  arises  over 
tiie  question  as  to  what,  in  a  given  case, 
constitutes  such  a  prohibited  delegation  of 
power.  The  argument  of  the  majority  is 
based  upon  the  claim  that  the  act  being  com- 
plete in  form,  and  so  framed  that  its  pro- 
visions may  be  taken  advantage  of  by  the 
people  of  any  portion  of  the  state,  It  is  not 
dependent  upon  the  action  of  the  people  for 
Ita  validity,  and  that.  If  It  operate  to  repeal 
tlie  prohibitory  laws  such  repeal  Is  not  de- 
pendent upon  the  action  of  the  people,  but 
Is  accomplished  by  the  law  Itself.  In  mr 
judgment,  not  one  of  these  claims  Is  well 
,  founded.   It  must  be  understood  that  I  am 
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not  BOW  dealing  with  tbe  taxing  featiuet  of 
this  BO-called  law.  but  with  that  part  of  it 
which  undertakes  to  suspend— or,  Eoore  prop- 
erly speaking,  repeal — the  provisions  ef  the 
prohlbitorj  liquor  laws  upon  petition  of  a 
certain  number  of  ctcizens  and  the  action  of 
the  council  or  board  of  trustees,  as  the  case 
may  be,  which  may  be  had  only  after  such 
ft  petition  has  Iweo  filed,  and  after  the  per- 
formance of  certain  other  acts  provided  for, 
whereby  the  sale  of  liquors  Is  licensed  and 
attempted  to  be  legalized,  and  the  further 
provisions  of  which  act  undertake,  upon  tbe 
aaid  petition  of  citizens  and  other  acts  done 
thereunder,  to  revive  or  reinstate  sucb  pro- 
hibitory laws  in  all  respects  as  if  the  same 
had  never  been  suspended  or  repealed. 

I  maintain  that,  in  so  far  as  the  af^  in 
question  relates  to  those  matters,  it  is  of  no 
more  efficiency  than  a  blank  sheet  of  paper. 
It  is  not  a  legislative  aot.  It  is,  at  most,  a 
mere  proposition  submitted  by  the  legisla- 
ton  to  the  people,  of  which  thcnr  may  avail 
themselves  at  their  will,  by  the  petition, 
thereby  giving  force  and  vitality  to  the  act. 
True,  in  form  it  is  an  act  of  the  legislature ; 
that  18,  it  bears  the  signature  and  approval 
of  the  proper  officers,— and  in  that  sense  only 
can  it  be  said  to  be  a  completed  act.  The 
same  thing  may  be  said  of  any  other  act 
which  may  nevertheless  be  in  fact  in  plain 
Tiolatlon  ot  the  constitutional  provisfons. 
In  arriving  at  a  determiwition  of  this  ques- 
tion, we  may  be  aided  bv  a  consideration  of 
what  constitutes  some  of  the  essentials  of  a 
law.  Law  is  a  rule  of  action  prescribed  by 
the  supreme  power  of  the  state,  commanding 
what  IS  right  and  prohibiting  wliat  Is  wrong. 
Hence,  the  act,  to  be  valid,  most  be  more 
than  a  mere  prapositlon  submitted  to  the 
people.  It  must  command  something.  As 
Is  said  in  the  case  of  Qeebriek  v.  State,  o  Iowa, 
497:  "The  legal  leglBlative  power  must 
command.  It  must  not  leave  to  the  people 
the  choice  to  obey  or  not  to  obey  its  reijuire- 
ments.  It  is  not  a  law  enacted  according  to 
the  reqairements  of  the  conaMtution,  if  there 
Is  left  to  the  action  and  choice  of  the  people 
jmoa  whom  it  is  to  operate  the  determination 
of  a  question  which  may  result  in  a  want  of 
uniformity  in  the  operation  of  a  law  of  a 
general  nature."  True  it  is,  by  this  act  the 
power  is  granted  to  the  citizens  to  petition, 
but  it  is  a  mere  prlvile^  or  power,  not  a 
oommand.  Hence,  in  this  respect,  the  act 
lacks  tills  essential  element  of  a  law.  The 
grant  of  power  is  to  tbe  people,  by  petition, 
in  conjunction  with  the  act  of  tiie  council 
or  boanl  of  trustees,  to  put  in  force  certain 
proposed  legislation,  and  repeal  existing 
statutes,  in  cities  and  towns,  when  they  may 
elect  so  to  do ;  and  the  election  of  the  people, 
thus  expressed,  is,  by  the  act,  made  an  ab- 
solute prerequisite  to  the  cliange  in  tbe  law. 
The  suspension  or  repeal  of  tbe  existing  pro- 
hibitory liquor  laws,  and  the  putting  in 
force.  In  their  stead,  of  a  lloense  law,~and 
(he  protection  of  the  liquor  seller  from  the 

{trovisions  and  penalties  of  such  prohibitory 
Bws,  are  all  based  solely  upon,  and  initiated 
by,  Uie  petition  of  Uie  requisite  number  of 
citizens  in  a  certain  community.  They,  and 
they  alone,  by  the  petition,  make  It  possible 
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for  the  city  oonncll  or  board  of  trustees  to 
create  a  tum  and  penalty.   In  (he  abseao* 

of  the  petition,  there  Is  no  rule  and  no  pen- 
alty, as  the  provisions  of  the  act  in  that  re- 
spect command  nothipg,  and  do  not  become 
vitalized  into  life  imtTl  the  requisite  peti- 
tion Is  presented,  and  certain  otner  steps  are 
taken  thereunder.  Ko  rule  of  law  and  no 
penalty  is  created,  Umd,  until  (he  pei^Ia 
nave  petitioned,  and  not  tiien  unless  the 
council  or  board  of  trustees  act  in  further- 
ance of  the  wishes  of  tbe  petitioners.  What, 
then,  gives  effect  and  vitalitv  to  these  pro- 
visions of  tbe  act?  Manifestly,  not  the  law 
itself,  but  tbe  petition  and  the  action  had 
thereunder.  The  so-called  legislative  act 
is.  In  these  respects,  lifeless,  ineffective, 
without  force  In  and  of  itself,  but  life  is 
breathed  in  the  act  by  the  petition  and  the 
acts  thereunder.  Tbe  old  law  Is  suspended 
or  repealed,  not  by  the  actof  the  legislature, 
for  we  must  remember  that  that  act  com- 
mands noUiing,  requires  no  act  of  the  peo- 
ple to  be  done,  but  the  suspension  and  repeal 
of  existing  laws  is  accomplished  as  I  nave 
stated.    Not  only  is  the  old  law  thus  re- 

ficaled,  but  the  new  order  of  things  estab- 
Ished  ;  but  tbe  law  thus  enacted  bv  the  peo- 
ple themselves  may  be  set  aside  without  the 
intervention  of  the  legislature,  and  the  pro- 
hibitory law  re-established  by  petition  of 
the  people,  or  by  act  of  the  council.  80  the 
prohibitory  law  may  be  repealed  in  one  lo- 
cality, and  remain  undisturbed  in  another 
locality,  and  yet.  In  the  fa<%  of  all  these 
facts,  ft  is  cootended  that  t^e  law,  as  an  act 
of  legislation,  is  effective  in  and  of  itself. 
If  Uie  petition  and  acta  had  thereunder  do 
not  operate  to  suspend  or  repeal  the  pro- 
hibitory law;  if  such  action  does  not  kItb 
life  and  efficacy  to  an  enactment  which,  in 
the  absence  of  these  acts,  is  a  statute  In  form 
only,  having  no  force, — why  Is  it  that  the 
act  In  question  may  be  in  force  In  one  lo- 
cality and  lifeless  In  another?  Clearly,  then, 
it  is  the  petition  and  tlie  acts  thpreiinder 
which  repeal  tbe  prohibitory  law.  The  leg- 
islature has  not  commanded  the  repeal  of  tbe 
law,  but  has  said  to  tiie  people  of  the  several 
communities,  "By  your  petition  and  certain 
other  action  shall  the  law  he  repealed."  The 
law-making  power  remits  to  the  people  the 
task  of  repealing  the  law,  and  thereby  in- 
vests them  with  its  own  legislative  author- 
ity,—delegates  it  to  (hem,  urontes  its  pre- 
rogative, and  undertakes  to  confer  It  on  a 
body  not  sutborlzed  by  the  constitution  to 
make  laws.  It  is  contended  that  the  act  it- 
self works  the  repeal  of  the  old  law.  How 
can  that  be  when,  as  we  have  seen,  the  act 
commands  nothing, — not  even  a  vote.  It  is, 
in  that  respect,  not  mandatory,  but  a  grant 
to  petition  for  a  law.  The  theory  may  be 
plausible,  but,  in  my  judgment,  is  not  ten- 
able. As  la  well  said  in  the  disseoting  opin- 
ion of  Reed,  J. ,  in  Stale  v.  Qloveesier  County 
arevit  Gt.  Jvdge.  50  N.  J.  L.  685,  1  L.  R. 
A.  86:  "If  this  statute,  as  I  have  already 
remarked,  delegated  to  the  people  the  power 
to  do  that  which  is  legislation,  th-n.  It  does 
not  matter  how  perfect  its  form,  It  Is  void. 
.  .  .  The  assumption  that  the  vote  Is  the 
result  of  the  law,  and  not  the  law  of  the 
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TOte,  is  only  a  half  tnith.  The  voie  fs  the 
result  of  the  law.  and  the  law  1b  the  reaalt 
of  the  vote.  Unless  a  scheme  framed  by  the 
legislature  had  provided  for  a  rote,  of  course, 
there  would  be  no  vote.  So  the  votes  grow 
out  of  the  statute.  But  because  the  vote  Is, 
in  this  sense,  a  part  of  the  scheme  of  legis- 
lation, it  1b  no  less  true  that  all  the  people, 
as  a  legislative  body  of  last  resort,  is  in- 
trusted with  the  determination  of  the  final 
question. — law  or  no  law.  It  adds  to  those 
bodies  to  which  the  constitution  coofldes  the 
mpproval  of  law  another  body.  It  makes  the 
Talidlty  of  the  framework  which  the  legis- 
lature has  drafted  to  depend  ujpon  another 
mind  than  the  IcKlslature  Itself.  Both  the 
legislature  and  the  people  concur  in  the 
work,  but  because  each  contributed  to  the 
perfection  of  the  statute  makes  none  the  less 
tbe  act  of  each  legislation.  * 

The  argument  of  the  majority  opinion 
amoaDU  to  this:  That,  whue  the  legisla- 
ture cannot  pass  a  law  to  take  effect  upon 
tta  approval  by  a  vote  of  the  people,  it  may 
pass  a  law  whereby  the  people  of  the  various 
localities  of  tbe  state  may,  by  vote  or  peti- 
tion, avail  themselves  of  Its  provtsloni.  To 
my  mind,  the  last  scheme  is  no  less  an  In- 
vasion of  tbe  provisions  of  the  constitution 
than  is  the  former,  for,  it  must  be  admitted, 
in  the  latter  case  the  act  has  no  force  and 
effect  ontil  its  proposed  benefits  are  accepted 
in  the  manner  provided  herein.  As  is  said 
by  Morse,  J. ,  in  JPiek  v.  Bloomingcl(Ue  Ttep. 
Board,  tupra:  "I  have  no  appreciation  of 
•ucb  an  argumeot.  It  amounts  to  this,  and 
this  only :  The  legislature  says  to  the  peo- 
ple, 'Do  you  want  this  law  or  not?  If  you 
want  it,  you  can  have  it.  If  you  don't 
want  it,  you  can't  have  It.  Now,  meet  at 
jour  polling  places,  and  vote  upon  It,  and 
*  oake  your  choice. '  If  In  such  a  case,  the 
people  do  not,  by  an  election,  make  the  act 
a  law  or  reject  it,  then  1  am  obtuse.  This 
would  be  a  convenient  thing  for  a  legisla- 
ttira  wishioK  to  shirk  their  responsibility, — 
to  submit  all  their  lavs  to  the  vote  of  the 
people,  for  If  they  can  submit  one  they  can 
all ;  but  it  is  not  the  way  provided  by  our 
4Knistitatlon  for  Um  enactment  of  laws." 
Ads  oonfeiiing  powers  upon  municipalities 
are  upheld  becaiith:  of  the  fact  tbat  they  are 
complete  and  valid  laws  when  they  come 
from  the  hands  of  the  legislature,  and  the 
happening  of  the  contingency  or  event  which 
fumtshes  tbe  occasion  for  the  exercise  of  the 
power  gives  no  additional  efficacy  to  the  law 
itself.  Touching  this  matter,  f  quote  ap- 
provingly the  language  of  Wasner,  J.,  in 
Lammtrt  v.  LtdaOl,  jte  Mo.  1^2,  21  Am. 
Hep.  411-  "It  derives  Its  whole  vigor  and 
vitality  from  the  exercise  of  the  legislative 
will,  and  not  from  tbe  vote  of  the  people. 
.  .  .  It  must  operate  by  virtue  of  Uie  leg- 
islative authority,  and  not  depend  upon  pop- 
ular action  or  people's  suffrages  for  its 
Tiiality.'  And  Sherwood,  J.,  in  &ate  v. 
iVad.  93  Ho.  606,  says:  "In  certain  classes 
•of  cases  .  .  .  relating  to  mere  local  or 
mimicipal  objects,  it  is  perfectly  competent 
for  the  legislature,  by  a  law  complete  in  it- 
-aelf. — one  denouncing  penalties  lor  its  vio- 
lation,—to  submit  to  tbe  people  of  cotain 
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localities  to  determine  by  their  votes  whether 
some  small  minor  regulation.  Incident  to, 
but  not  necessary  to,  the  existence  of  the  law 
itself,  shall  be  adopted.  But  If  the  law  is 
not  complete,  if  It  has  no  self -enforcing  pen- 
alty, when  It  leaves  the  hands  of  tbe  legis- 
lature ;  if  It  is  a  mere  proposal  to  tbe  people 
of  certain  localities  to  determine  woetner 
certain  printed  matter  wbicb  appears  on  the 
statute  books  shall  become  a  law  or  no,  —then 
such  a  proposal  Is  a  clear  delegation  of  leg- 
islative power,  and  for  that  reason  uoconsU- 
tutional. "  It  is  said  that  the  legislature  may 
pass  a  law  to  take  effect  upon  contingency. 
That  Is  true.  In  that  respect  I  approve  of 
the  rule  laid  down  by  Reed,  J.,  in  State  v. 
Oloueetter  County  CHrcuit  Ot.  Judge,  $upra, 
where  he  says :  "The  difference  between  the 
statutes  based  upon  a  valid  contingency  and 
those  based  upon  a  oratiogency  void  as  a 
delegation  of  legislative  power,  may,  I 
think,  be  clearly  stated.  The  first  is  a  stat- 
ute ordaining  a  fixed  rule  of  civil  conduct, 
applying  to  a  certain  prescribed  condition  of 
fact,  which  may  arise  infuturo.  The  last 
is  a  statute  which  leaves  to  the  people  the 
power  to  say  whether,  when  such  a  rule  hai 
been  enacted.  It  shall  ever  become  operative. 
One  leaves  the  rule  a  law  ready  to  operate 
upon  the  subject-matter  whenever  It  arises. 
The  other  leaves  it  to  another  to  say  whether 
tbe  rule  shall  ever  become  a  law. "  It  would 
be  an  interesting  study  to  review  and  com- 
ment upon  very  many  cases  touching  what 
Is  a  delegation  of  legislative  power,  but  the 
length  ot  this  opinion  forbids.  I  can  only 
say  that  the  rule  I  contend  for  finds  abundant 
support  In  the  following  cases  (I  do  not  claim 
tbat  they  are  all  exactly  In  piolnt,  under  a 
state  of  facts  Biich  as  we  have  in  tbe  case  at 
bar,  but  in  principle  they  recognize  the  doc- 
trine upon  which  this  dissent  is  based)  : 
Parkgr  v.  €hm.  6  Pa.  507.  47  Am.  Dec.  480 ; 
MaUe  V.  State,  4  Ind.  843;  Se  parte  Walt, 
48  Cal.  279.  17  Am.  Rep.  4^  ;  People  v.  Cot- 
lin»,  8  Mich.  S43 ;  Rice  v.  Foster,  4  Harr. 
(Del.)  479;  Barto  v.  Himrod,  8  N.  Y.  483. 
59  Am.  Dec.  506 ;  Staie  v.  Sm$7ier,  17  Toi. 
441 ;  reopU  V.  Stout.  28  Barb.  856 ;  State  v. 
Tmng,  29  Minn.  474;  State  v.  Oopeland,  8 
R.  I.  85;  Fell  v.  State,  42  Md.  90,  20  Am. 
Rep.  88;  Locke'a  App.  73  Pa.  491,  18  Am. 
Rep.  716  (dissenting  opinions  of  Reid  and 
Sharswood,  JJ.)  :  Santo  v.  State,  3 Iowa,  308, 
63  Am.  Dec.  487  ;  8t<^  v.  Beneke,  9  Iowa, 
303 ;  Oeebriok  v.  State,  5  Iowa,  498 ;  State  v. 
Weir,  83  Iowa,  184,  11  Am.  Rep.  115,  and 
many  other  cases.  It  Is  said  in  the  majority 
opinion  that  the  first  three  cases  cited  above 
have  been  overruled,  or  otherwise  weakened 
as  authority.  This  Is  a  misapprehension,  as 
will  t>e  seen  from  the  able  dissenting  opin- 
ion of  Sherwood,  J.,  in  State  v.  Pond,  tupra. 
Another  thing  worthy  of  mention  in  this  con* 
nectlon  is  that  the  opinions  much  relied  upon 
in  the  majority  opinion,  In  the  cases  of  ^aU 
V.  Gloueeater  County  Oireait  Ct.  Judge,  Stat» 
V.  Pond,  and  Faek  v.  Bloomingdale  7S^. 
Board,  were  rendered  by  divided  courts,  there 
being  able  dissenting  opinions  in  each  of 
those  cases. 

8.  It  is  said  that  this  question  Is  settled  by 
oar  own  decisions,  though  it  la  conceded  tbat 
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'statements  bare  be«n  made.  In  some  of  the 
earlier  opiiiions  uf  this  court,  somewhat  in 
variance  with  the  vievs  herein  expressed." 
Ttie  concession  was  Tarj  proper,  as,  In  my 
judgment,  the  rule  I  contend  tot  has  found 
frequent  recognition  in  the  opinions  of  this 
court.  In  fact,  aa  I  read  the  cases,  there  have 
never  t>een  but  one  or  two  departures  from  the 
rule.  One  was  in  the  case  of  Datbjf  v.  Wolf, 
14  Iowa,  228.  wherein  an  attempt  was  made 
to  distinguirii  the  case  from  the  line  of  cases 
befne  that  decided  by  the  court  It  was  said 
in  Weir  v.  Oram,  87  Iowa,  65S :  "In  the  one 
case  the  people  of  the  counties  are  permitted 
to  make  certain  local  police  regulations,  to 
have  the  force  of  law ;  in  the  other,  a  law  is 
enacted  by  the  legislature  which  can  have  no 
force  in  any  county  until  Banctioned  by  the 
vote  of  the  people  thereof. "  It  occurs  to  me 
that  the  attempted  distinction  is  more  imag- 
inary than  real.  Furthermore,  I  have  en- 
deavored to  show  that  in  fact  the  act  in 
question  can  and  does  have  do  force  witliout 
the  action  of  the  people.  Upon  a  careful 
examination  of  the  cases  of  Dea  Moines  v. 
Biilu,  6S  Iowa,  018;  Motford  v.  Unger,  8 
Iowa,  8S ;  and  State  t.  Kinp,  87  Iowa.  463,— 
It  will  appear  that  none  of  them  came  prop- 
erly within  the  rule  applicable  to  the  case  at 
bar.  It  has  always  been  held  permissible  to 
delegate  to  municipal  corporations  certain 
powers  of  legislation.  So  it  is  not  disputed 
that  the  legislature  may  make  a  grant  of 
power,  as  of  a  charter  (in  the  absence  of  con- 
stitutional prohibition),  the  acceptance  of 
which  might  involve  certain  liabilities,  and 
such  acceptance  may  be  conditioned  upon  a 
vote  of  the  people.  Nor  do  I  dispute  that 
administrative  powers  may  be  granted  to  a 
municipality,  dependent  upon  a  vote  of  the 
people.  The  case  of  Weir  v.  Oram,  87  Iowa, 
658,  la,  in  principle,  like  that  at  bar.  The 
act  (stock  act)  was  made  to  depend  on  the 
vote  of  the  people,  and  was  held  unconstitu- 
tional. The  rule  I  contend  for  has  found 
frequent  recognition  In  cases  from  this  state 
heretofore  cited.  But,  whatever  construction 
may  be  placed  upon  some  of  the  decisions  of 
this  court  which  seem  to  sustain  tlie  views  of 
the  majority,  I  am  unwilling  to  recognize  or 

eve  effect  to  a  rule  which  I  deem  so  plainly 
violation  of  the  constitution.    I  have  dis- 


cussed but  one  objection  to  this  law, — that 
it  was  an  unwarranted  delegation  of  the  law- 
makins  power.  I  think  there  are  other  and 
all-snfflcient  reasons  for  holding  it  unconsti- 
(attnul,  but  I  am  admonished  that  the  Iragtb 
of  this  opinion  precludes  their  consideration. 
Nor  is  it  necessary,  as,  for  the  reason  that  it 
is  a  delegation  of  legislative  power,  the  act 
is  void.  I  do  not  wish  to  be  understood  as 
now  passing  upon  the  question  as  to  whether 
the  taxing  features  of  this  act  may  be  up- 
held, notwithstanding  the  void  provisions  of 
the  act  which  I  have  been  considering.  II 
the  law,  as  to  the  tax  provisions,  should  bt 
lield  constitutional,  it  would  add  those  pro- 
visions to  the  existing  prohibitory  law. 
That  question  Is  not  discussed  on  this  ap- 
peal, and  it  will  be  time  enough  to  pass 
upon  It  when  it  is  properly  raised.  What  I 
do  hold  is  that  in  BO  far  as  tlie  aa  undertake* 
to  submit  to  the  people,  by  petition,  Uie 
question  as  to  whether  it  shall  hecome  effect- 
ive, and  by  such  petition,  and  other  action 
contempla^  in  the  act  to  tie  based  thereon, 
to  repeal  the  existing  prohibitory  laws,  and 
lezalize  and  license  ilie  sale  of  futoxicatlDg 
liquors.  It  is  unconstitutional,  as  a  clear 
evasion  of  legislative  responsibility,  and  a 
delegation  of  the  power  lo  puss  laws,  which 
rests  exclusively  in  the  legislature.  Let  it 
be  understood  Uiat  I  have  no  doubt  of  the 
power  of  the  legislature  to  pass  n  general  li- 
cense law  or  a  general  prohibitory  law.  but 
I  affirm  that  they  cannot  paw  such  a  law, 
and  make  its  takinr  effect  dependent  upon 
a  vote  or  petition  of  the  people.  I  think  the 
rule  of  the  majority  opinion  is  full  of  peril, 
opens  wide  the  door,  and  invites  menit>era 
of  the  legialature  to  put  as'tde  the  discharge 
of  the  duties  properly  devolving  upon  them, 
removes  the  per8f)n«l  respoDsiblllty  wliich. 
under  our  form  of  government,  must  ever 
rest  upon  the  law  making  power,  and  take* 
away  the  constitutioDul  safeguards  against 
unwise,  ill-considered,  and  hasty  legislation. 
In  brief,  it  is  a  long  step  towards  a  govern- 
ment of  the  town  meeting,  Hiid  tends  strongly 
to  encourage  the  very  evils  in  legislation 
which  nur  reprcseolutive  form  of  government 
was  created  lo  correct. 
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BALTIMORE  &  OHIO  &  CHICAGO  R 
CO.,  Appt., 
«. 

Frank  B.  PAUL. 

(  Ind  ) 

1  *  A  raUroMl  eompMiy  is  not  liable  for 
ma  injury  reclTed  on  it*  rond  by  a 

Hon.— Authtwltles  on  the  sabjeotol  aUabUity 
to  tbe  pubUo  for  aeti  of  lessees  and  oihen  uslnr  a 
franofalse  an  found  In  a  note  to  Hswv«r  v.  Whalea 
(Oblo)ULR.  A^ffiB.  Tbe  distlDCtloD  In  tbe  above 
•as*  between  tbe  generfil  pubUo  and  emplo;^  Is 
one  of  taiterest  and  Importance  altbou^  few  prece- 
dents oan  be  found  on  the  subleat. 
18  L.  R.  A. 


brakeman  lo  tbe  service  of  another  railroad 
company  and  caused  br  the  nefUcenoe  of  hit 
fellow  tervant  on  a  tratn  owned  and  operated  hr 
tbetar  em  picker. 
8>  A  iTABwal  ▼erdiet  for  plalatUT  la  mm 
action  Iter  nesrliirent  Indnriee  under  a  com- 
plHint  based  on  toe  theory  tbata  brskeraaa  was 
employed  by  defendant  la  overthrowD  by  spedal 
aoflwen  to  tnlerrORatortes  to  the  effect  thst  plain- 
tiff was  not  Id  defendant**  employ  but  In  tb* 
MDploy  of  aaotber  railroad  oompanj-  wbicb 
owned.  coDtroUed,  and  operated  the  train  whfoh 
Injured  him. 

(April  n,  UBU 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Steuben  (kmtj  la 
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fkTor  of  pUiDtiff  to  ao  actloa  brought  to  recorer 
damages  for  penooal  ioluriea  alleged  to  have 
been  leoeived  by  plaiDtm  by  reat  on  of  a  de- 
feet  In  defendant's  applfance*  and  unikiUful- 
Mss  «f  Ita  serTania.  ^mtm^. 

The  facts  are  stated  In  the  opinion. 

Mr,  J.  H.  Collins  for  appellant. 

Jtmtn.  W.  L.  Pwflald  and  B.  W.  Me- 
WMm  for  Appellee. 

HA^BMifa  J. ,  dsllTCied  optniOD  of  the 
oevt: 

Tim  diiUnet  thewy  of  the  appellee's  onn- 
plalnt  was  that  the  appellant  was  Uie  owner 
aad  operator  of  a  line  of  railway,  In  tbe 
mention  of  which  It  employed  falm  aa  a 
bnkeman ;  that  in  the  course  of  his  said 
■eTTlce  the  appellant  negligently  supplied 
to  him  oertain  defective  applianoes,  and 
aegllgently  employed  a  reokless  and  in- 
oomjpeteot  enciner ;  that  by  reason  of  such 
aegliKenoe  lu  the  appellant  the  appellee 
•uatalned  ln]nries,  for  which  be  sought  dam- 
ages. A  jury  returned  a  general  rerdlct  in 
faTor  of  ue  appellee,  and  answered  certain 
interrogatories.  One  question  in  this  court 
■jrises  upon  the  action  of  the  circuit  court  In 
overruling  the  appellant's  motion  for  judg- 
ment in  its  favor  notwithstanding  the  general 
wdlct  The  parties  ajpree  In  the  conclusion 
that,  if  the  answers  to  the  special  inter- 
rogatories stand  In  irreconcilable  conflict 
with  the  general  verdict,  the  rerdlcl  must  go 
down,  and  tbe  appellant  should  suco^: 
otherwise,  that  upon  this  question  the  ap- 
pellee should  succeed.  It  Is  also  agreed  that 
in  passing  upon  the  alleged  conflict  the  court 
ihould  '  indulge,  in  favor  of  the  general 
wdlct,  every  reasonable  hypothesis  con- 
sistent with  tbe  issues,  and  without  reference 
to  tbe  evidence.  The  propositions  tn  which 
the  parties  thus  concur  ate  of  constant  sp- 
plicaUoB,  and  admit  of  no  doubt.  Upon  the 
mmnl  verdict  and  the  special  answers  of  the 
Jury  there  is  nu  dispute  that  the  appellant 
owned  the  railway  upon  which  the  appellee 
was  injured,  but  the  bitterest  conflict  arises 
between  the  parlies  as  to  the  issues  that  the 
sppellnnt  was  operating  tbe  line,  and  that  the 
sppellont  was  the  employer  of  the  appellee, 
or  in  any  manner  responsible  for  bis  mis- 
fortune. Of  the  special  answers  returned  by 
the  Jury  were  tbe  following :  "  (?)  Are  then 
two  separate  and  distinct  railroad  corpora- 
tions, one  called  the  Baltimore  and  Ohio  and 
Chicago  Railroad  Company  and  tbe  other  the 
Baltimore  and  Ohio  Railriwd  Company  f  A. 
Yes."  "(O)  Did  one  of  said  railroad  com- 
panies operate,  own,  and  a>ntrol  the  train  of 
cars  by  which  the  plaintiff  was  Injured?  A. 
Yes,  tbe  Baltimore  and  Ohio  Railroad  Com- 
pany. (lU)  DidtheBaltlmoreandObioand 
Chicago  Railroad  Company  own,  operate,  or 
control  the  train  of  csra  by  which  tbe  plain- 
tiff was  injured?  A.  No.  fU)  What  rail- 
road company.  If  sny>  P^id  tne  plaintiff  for 
hlalaborT  A.  Hie  Baltimore  uid  Ohio  Rail, 
nod  Company. "  Tbe  thirteenth,  fourteenth, 
and  fifteenth  answers  find  that  the  train 
marter  of  tbe  Baltimore  A  Ohio  Railroad  i 
Company  employed  the  appellee,  and  that  '■ 
when  injured  he  was  in  ttu  service  of  that 
company.  Reducing  these  special  answers ! 
^  UR  A. 
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to  their  exact  import,  they  find  that  Uiere 
were  two  distinct  corporations,  the  appellant 
and  the  Baltimore  &  Ohio  Railroad  Com- 
pany ;  that  tbe  latter  company,  and  not  the 
appellant,  owned,  controlled,  and  operated 
tbe  train  by  which  the  appellee  was  injured, 
and  that  tbe  appellee  was  employed  by,  mm 
serving,  and  was  paid  by  tbe  latter  company. 
Here  is  an  apparent  conflict,  Tbe  general 
verdict  finds,  presumptively,  that  the  ap- 
pellant was  the  master  of  the  appellee,  and 
OS  such  owed  him  the  duty  of  protecting  him 
against  its  negligence  in  supplying  defective 
appliances  and  reckless  or  unsKillful  co- 
employes.  This  was,  as  we  tiave  shown,  the 
th^ry  of  the  action,  and  the  Issue  sub- 
mitted. But  the  Jury  find  specially  that  the 
appellant  was  not  the  master  of  tbe  appellee, 
and  that  another  owed  the  duty  charged,  and 
found  generally  against  the  appellant  Can 
this  conflict  be  reconciled  upon  any  rea- 
sonable presumption  consistent  with  the  is- 
sues? The  appellee's  counsel  urge  several 
supposed  contingencies  In  which  the  facts 
specislly  found  would  not  stand  in  conflict 
with  ttie  general  verdict.  They  say :  **  Our 
contention  is  that,  unless  tbe  special  findings 
show  by  what  right  or  authority  the  Balti- 
more A  Ohio  Railroad  Company  operates  this 
railroad  in  Indiana,  and  show  that  such  right 
or  authority  is  conferred  by  a  statute  em- 
powering one  railroad  company,  a  domestic 
corporation,  to  abrogate  and  abandon  tbe 
sovereign  franchise  delegated  to  it  by  tbe 
state,  end  transfer  to  another  corporation  the 
attribute  of  sovereignty  delegated  to  It,  in 
such  a  manner,  so  prescribed  by  statute,  as 
to  exonerate  the  proprietor  of  the  railroad 
from  liability  for  the  acts  of  the  other  cor- 
poration in  operating  its  rood,  whether  at 
assignee,  servant,  agent,  psrtner,  stock- 
bolder,  lessee,  licensee,  or  trespasser,  the 
proprietaiT  corp<Hation  remains  jointly  or 
severally  liable,  at  the  option  of  the  plain- 
tiff, precisely  the  same  as  if  it  continued  la 
the  sole  rightful  and  lawful  management 
its  railroad."  If  this  were  an  action  by  a 
stranger  to  the  operating  company,  this  argu- 
ment would  appear  to  poesess  much  strength, 
and  we  are  not  prepared  to  sav  that  the 
charter  company  could,  by  any  of  tLe  methods 
suggested,  escape  liability  for  an  Injury  done 
by  one  permitted  to  employ  Its  functions  to 
another,  a  member  of  the  general  public,  to 
whom  the  charter  company  owes  duties 
arising  as  the  consideration  for  charter  privi- 
leges, without  having  delegated  those  func- 
tions by  virtue  of  and  pursuant  to  authority 
under  toe  law.  Here  we  have  no  sucb  ques- 
tion. Whatever  the  attitude  of  the  operating 
company,  that  also  is  the  attitude  of  the  ap- 
pellee, since  he  was  an  operative  of  the 
operating  company ;  and  the  appellant,  so  far 
from  any  liability,  owed  him  no  duty  what- 
ever, unless  possibly  that  of  doing  nlm  no 
willful  tnjuiy.  By  the  answen  to  Intw- 
Togatories  we  learn  that  the  companies  were 
distinct;  that  tbe  appellant  was  not  the  ap- 

gillee's  master;  that  tbe  Baltimore  &  Ohio 
ailroad  Company  employed  him,  paid  him, 
'■  and  owned,  controlled,  and  operated  the  train 
,  that  injured  him.  U  the  latter  company 
\  operated  as  a  trespasser  or  a  licensee,  no  lla- 
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bility  could  exist  as  against  the  appellant. 
Parker  v.  Peniutj/ltania  Go.  184  Tnd.  673.  28 
L.  R.  A.  553 ;  Faris  v.  Hoherg,  134  Ind.  269 ; 
Woodruff  Botnen,  186  Ind.  431,  22  L.  R.  A. 
198.  This  conclusioD  la  reached  by  the  ordi- 
nary rule,  but  have  we  here  an  exception  to 
the  ordinary  ruleT  Tbisappellec'scontention 
has  strong  support  in  autliority  if  it  has  ap- 
plication to  the  case  in  baud.  The  rule  so 
contended  for,  and  its  reason,  are  tersely 
stated  in  19  Am.  &  Eng.  Encyclop.  Law,  p. 
699,  as  follows;  "The  lessor,  in  conaidera- 
tloD  of  the  grant  by  its  charter  of  extraordi- 
nary rights  and  prlTllegei  has  assumed  a 
quasi  public  character,  and  becomes  subject 
to  unusual  obligations  towards  the  public, 
end  public  policy  requires  that  it  should  not 
be  allowed  to  release  itself  therefrom  by 
transferring  its  rights  and  franchises  to  a 
lenee,  without  express  legislative  consent 
Muur  cases  are  cited  in  rapport  of  the  text. 
In  all  of  the  cases  and  text- writings  we  have 
examined  the  rule  has  been  sfaiited  with 
reference  to  the  obligations  of  the  charter 
company  to  the  public,  and  which  are  created 
by  the  enactment  of  state  leeislatures  or  by 
the  franchise ;  as  where  some  duty  is  enjoined 
upon  such  company  by  the  charter  or  laws  of 
the  state  as  to  the  maintenance  of  a  right  of 
way,  the  regulation  of  speed  of  trains,  the 

f protection  of  travelers  upon  highways  cross- 
ng  the  railway,  the  charges  as  a  common 
carrier  of  passengers  or  freight,  the  protec- 
tion of  live  stock  by  fences  along  the  line  of 
way,  and  other  obllgntions  to  the  public  not 
Involving  a  mere  orivate  contractual  rela- 
tion. With  this  rule  we  have  no  disagree- 
ment, but  we  do  deny  its  application  to 
the  case  in  hand. 

Our  researches  have  discovered  but  two 
cases  where  the  owning  company  was  sought 
to  \m  made  liable  for  an  injury  to  the  servant 
<A  the  operating  company,  resulting  from 
ne«liffence  of  the  master.  In  the  case  of  Eaat 
Line  d  R.  B.  B.  Oo.  v.  Oulberaon.  73  Tex. 
875,  8  L.  R.  A.  667,  the  conductor  of  tlie 
operating  company's  train  was  injured  by 
the  alleged  negligence  of  such  compnny  in 
•upplving  a  defective  engine  and  employing 
a  careless  engineer.  The  suit  was  against  the 
owning  company,  and  at  the  trial  It  offered 
to  prove  that  the  conductor  was  in  the  em- 
ploy of  another  company  at  the  time  using 
the  defendaot's  railway.  The  offer  was  ex- 
cluded. There  was  no  offer  to  prove  that  the 
operating  company  was  &  lessee  by  virtue  of 
may  statutory  authority,  and  in  considerinj; 
the  question  the  court  treated  the  operating 
company  as  possessing  no  valid  lease.  The 
court  stated  the  question  presented  in  these 
words :  *  We  have,  then,  the  question  of  the 
right  of  a  servant  of  a  railway  company 
operating  without  authority  or  statute  a  road 
belonging  to  another  corporation  to  recover 
of  the  owner  damages  for  personal  injuries 
lesultiog  to  him  in  the  course  of  his  employ- 
ment through  the  negl  igence  of  his  employer 
or  of  Its  offlcers  or  agents."  In  the  course  of 
the  opinion  It  was  said  :  "There  liave  been 
numerous  decisions  in  other  states  holding 
the  lessor  liable,  when  the  lease  is  unauthor- 
ized, for  injuries  to  live  stoch,  and  to  per- 
sons eroesing  the  track,  caused  by  the  negli- 
*J  L.  R.  A. 


gence  of  its  lessees.  So  it  may  now  be 
considered  the  accepted  and  settled  doctrine 
that  in  all  cases  where  one  railroad  company 
is  operating  trains  upon  the  road  of  another 
withont  authority  of  law  the  owner  of  the 
road  remains  responsible  for  the  discharee 
of  its  duties  to  the  public,  and  becomes  li- 
able for  injures  resulting  from  the  lessee's 
failure  to  perform  those  duties.  The  lessor, 
by  accepting  Its  charter,  assumes  the  obliga- 
tion to  carry  passengers  safely  over  Its  line. 
If  it  intrusts  that  duty  to  another  company, 
and  a  passenger  is  injured,  it  is  responsible. 
It  binds  itself  to  carry  all  freight  offered  to 
it,  and  to  deliver  ft  safely.  Should  its 
lessor  fail  to  do  this,  it  is  liable.  It  assumes 
to  operate  its  road  safely  and  carefully,  so 
as  not  negligently  to  destroy  or  dnmage  prop- 
ertr,  and  not  to  Injure  persons  who  have  the 
right  to  pass  on  or  near  the  track.  Should 
its  lessee  negllgentlv  do  damage  to  property, 
or  inflict  personal  fnjuries  upon  wayfarers 
crossing  the  road,  this  is  a  failure  of  duty 
on  Its  part,  and  It  is  responsible  for  the 
wrong.  But  the  duties  which  are  owed  by 
a  railroad  company  to  its  ser7ant  are  not 
duties  owed  to  him  in  common  with  tne  pub- 
lic, but  grow  out  of  the  contract  of  service. 
He  assumes  the  relation  of  servant  to  his  em- 
ployer voluntarily,  and  out  of  It  arise  the 
reciprocal  obligations  from  one  to  the  other. 
It  seems  to  us  that  the  relation  of  the  servant 
of  the  company  operating  the  road  to  the 
owner  Is  very  different  from  his  relation  to 
his  employer,  and  that  the  relation  of  the 
owner  of  the  road  to  him  is  different  from 
its  relation  to  the  general  public.  His  con- 
tract is  not  with  the  company  owning  the 
road :  and  It  may  be  askea,  Does  the  Tatter 
owe  him  the  duty  of  a  master  of  his  servant, 
or  guarantee  that  the  master  with  whom  he 
has  voluntarily  contracted  will  perform  its 
obligation  to  himf  It  may  be  that,  if  the 
injury  had  occurred  by  reason  of  a  defect  in 
the  roadbed  or  track,  and  not  by  reason  of  a 
defect  in  the  engine,  the  company  charged 
with  the  duty  of  keeping  up  the  road  would 
be  liable.  But,  if  it  were  true  that  the  in- 
jury was  caused  entirely  l>v  another  company 
operating  the  owner's  roa^  and  was  InQlcted 
upon  one  of  its  own  employes,  by  reason  of 
a  defect  In  machinery  entirety  under  its  con- 
trol, it  is  difticulttosee  upon  what  principle 
of  policy  or  justice  the  lessor  should  be  held 
liable  merely  because  it  owned  the  road.  In 
the  case  proposed  to  he  made  by  the  evidence 
offered  it  seems  to  us  that  the  liability  of  the 
deceased's  employer  would  have  been  pre- 
cisely the  same  on  the  defendant's  road  as  if 
the  train  had  iMen  running  upon  its  own 
road  at  the  time  of  the  accident.  The  act  of 
the  Missouri,  Kansas  &  Texas  Company  In 
operating  the  road  without  a  license  from 
the  IfgisUiture,  if  such  was  the  fact,  was 
mercly~iilegal  in  the  sense  that  it  was  unau- 
thorized ;and  the  object  in  holding  the  lessor 
responsible  in  such  a  case  is  certainly  not  to 
impose  a  mulct  or  fine  by  way  of  punish- 
ment. The  reason  for  the  rule  is  the  protec- 
tion of  the  public  who  need  the  protection. 
The  passenger  and  the  shipper  of  goods  have 
no  option,  but  must  avail  themselves  of  the 
services  of  the  lessees,  whether  the  lease  is 
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luthortzed  or  not.  The  law  will  not  pennit 
the  owner  ol  the  road  to  shirk  its  duty  to 
them  by  tuniliiK  over  its  road  to  another 
otHnpaoy ;  nor  will  it  permit  it  to  deny  Its 
liability  where  it  has  allowed  such  other 
oompany,  without  authority  of  law,  oegli- 
gently  to  Injure  wayfarers  over  the  track  or 
property  along  the  hoe.  There  is  no  privity 
between  the  persons  injured  in  such  a  case 
and  the  operating  company.  It  is  not  so  with 
an  employfi  who  voluntarily  enters  the  serv- 
ice of  the  lattv  company  with  a  knowledge 
of  the  facta,  ud  inrtioipatea  knowingly  in 
the  wrong,  if  wrong  i  t  be.  Where  in  similar 
cases  a  recovery  lias  been  permitted  against 
a  lessor,  it  has  usually  been  allowed  upon 
various  considerations  of  public  poliic?. 
First,  because  the  franchises  granted  are  in 
the  nature  of  a  personal  trust,  and  sound 
policy  demands,  ao  far  as  the  general  pub- 
lic is  ooncemed,  that  the  corporation  receiv- 
ing the  grant  should  l>c  held  respousible  for 
the  proper  execution  of  the  powers  granted  ; 
and,  second,  for  tlie  reasoa  that  to  deoy  the 
responsibility  of  the  lessor  would  euahle  a 
railroad  to  shirk  its  responsibility,  and  to  in- 
jure the  public  by  placiiiif  itsproperty  under 
the  control  of  irresponsible  parties ;  and, 
third,  because  a  person  wbo  has  received  an 
iajury  at  the  hands  of  the  operating  com- 
pany, and  was  ignorant  of  the  relations  be- 
tween that  company  and  the  owner  of  the 
road,  might  be  at  a  loss  to  determine  ^ttinst 
which  to  bring  his  action,  and  thereby  placed 
at  a  disadvantage  in  seeking  redress  of  his 
WTDDBB.  None  at  these  reasons  apply  to  the 
caee  of  the  servant  of  a  lessee  who  Is  injured 
through  the  neglect  of  his  emplovcr.  He 
needs  no  protection  as  one  of  the  general  pub- 
lic, because  he  can  enter  the  service  or  not, 
aa  he  chooees.  He  Is  under  no  compulsion  to 
take  employment  from  an  irresponsible  com 

ry,  and  he  certainly  knows  whom  to  sue 
a  wrong  inflicted  through  his  employer's 
neglect  for  the  latter  is  certainly  liable  to 
him  in  such  a  case.  The  reason  of  the  rule 
which  holds  the  lessor  liable  fails  in  case  of 
an  employd  of  the  .lessee  and  we  think  that, 
to  follow  it  in  a  case  like  this  would  Iw  to 
give  it  arbitrary,  and  not  a  reasonable,  ap- 
plication." 

The  case  of  Maam  ifi  A.  B.  Cb.  v.  Mayet, 
49  Oa.  S-55,  15  Am.  Rep.  «78,  is  cited  by 
some  of  the  text- writers  as  in  conflict  with 
the  last-cited  case.  There  the  president  of 
the  company  was  also  a  member  of  a  con- 
ctruction  company  engaged  in  constructing 
the  road.  He  required  uie  plaintiff,  a  serv- 
ant of  the  latter  company,  to  act  as  Sremao 
on  a  locomotive  which  was  to  carry  him  to 
a  distant  station.  En  route  the  locomotive 
collided  with  a  train  carrying  nUicers  of  the 
railway  company  in  the  opposite  direction. 
Id  the  collision  the  plaintiff  was  injured,  and 
he  sued  the  railroad  company.  The  court 
bcld  that  the  railroad  company  was  negligent 
Id  running  the  official  train  at  high  speed 
over  a  new  lino,  without  schedule,  and  with- 
oat  warning.  It  held  also  that  the  injured 
servant,  while  acting  under  the  special  di- 
rection of  the  presideot  of  the  railway  com- 
pany, was  the  servant  of  that  compMiy. 
After  thus  eaublishlng  the  liability  of  the 
38  L.  R  A. 


railway  company,  it  was  said  :  "It  cannot, 
as  it  seems  to  us,  be  presumed  that  It  was 
within  the  intent  of  tlie  legislature  to  grant 
to  this  corporation  this  extraordinary  priv- 
ilege of  flying  through  the  country,  across 
the  public  roads,  puffing  and  screaming  and 
rattling,  so  as  to  disturb  the  public  quiet, 
and  force  ever^bodv  to  get  out  of  their  way, 
with  the  additional  privilege  of  turning  the 
right  over  to  any  oUier  person  at  Its  pleas- 
ure. "  Upon  the  intent  thus  determined  the 
court  applied  the  rule  for  which  the  appellee 
here  contends,  but  it  was  not  with  an  ap- 
parent consciousness  that  the  rule  had  no  ap- 
plication if  the  injured  plaintilT  could  be 
considered  as  a  servant  of  Uie  company  whose 
negligence  directly  caused  the  Injury.  Nor 
was  it  seemingly  observed  that.  If  a  servant 
of  the  construction  company,  the  negligence 
of  the  railway  company  having  directly 
caused  the  injury,  the  recovery  was  against 
the  latter  company,  regardless  of  the  rule 
08  to  others  usi^ng  the  way.  Considering  the 
decision  in  the  flgbt  of  Uie  rule,  and  unem- 
barrassed by  the  inconsistencies  suggested 
its  reasoning  does  not  commend  itself  to  our 
judgment  with  the  force  of  the  case  of  Eatt 
Lina  d  It.  jB.  R.  Oo.  v,  Outbermm,  tupra. 

The  answers  to  interrogatories  preclude 
any  possible  joint  or  servient  relations  be- 
tween the  operating  company  and  the  appol< 
lant.  If  the  Baltimore  &  Ohio  Railroad 
Companv  operated  under  a  lease,  a  presump- 
tion of  the  Invalidity  of  the  lease  would  not, 
as  we  have  shown,  affect  the  question ;  while 
if,  that  company  was  a  licensee  or  a  tres- 
passer, the  liability  of  the  appellant  would 
be  but  the  further  removed.  It  is  urged  by 
one  of  the  appellee's  learned  counsel  that  the 
question  as  to  the  relationship  existing  be- 
tween Paul  and  the  appellant  is  Immaterial, 
and  that  the  important  inquiry  must  be  as 
to  relationship  existing  between  the  alleged 
negligent  engineer  nndthe  appellant.  Thoa 
it  Is  Intended,  we  presume,  to  argue  that  it 
was  possible  that  the  engineer  was  the  appel- 
lant's servant,  and  that,  if  so,  indulging  all 
reasonable  presumptions  in  favor  of  the  gen- 
eral verdict,  that  presumption  would  support 
the  general  verdict.  The  answers  to  the 
nintli  and  tenth  interrogatories,  above  quoted. 
And  that  the  train  was  owned,  controlled,  and 
operated  by  the  Baltimore  ft  Ohio  Railroad 
Company,  and  was  not  owned,  operated,  or 
controlled  by  the  appellant.  In  the  light  of 
the  Issue  mode  by  uie  pleadings  and  of  these 
answers  It  la  not  a  reasonable  presumption 
that  the  engineer  was  a  servant  of  the  ap- 
pellant. Another  weakness  In  this  position 
18  found  in  the  familiar  rule  of  practice  that 
tlw  pleadings  must  outline  some  single  defl* 
nlte  theory  upon  which  the  action  Is  based, 
and  that  the  parties  are  bound  by  that 
theory.  Here,  as  wo  showed  at  the  outset, 
the  theory  of  the  case  was  not  only  that  Uie 
negl  igent  engineer  was  a  servant  of  the  ap- 
pellant, bnt  that  the  violated  duty  of  the 
appellant  to  the  appellee  was  In  neglecting 
to  protect  him,  as  its  servant,  from  unassumed 
risks  of  the  service  in  which  it  engaged  him. 
Now,  when  confronted  with  a  finding  that 
he  was  not  an  employfi  of  the  appellant,  and 
that  that  company  owed  him  no  duty  as  hli 
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master,  it  le  not  ooiulBtent  with  that  thetny 
to  say  that  the  eDfineer  was  a  Hrvant  of  the 
appellant,  and  that  oompaoT  must  respood 
for  his  negligence,  though  toe  appellee  was 
not  an  employ^  of  Um  appellant,  and  that 
companj  owed  htm  but  the  duty  owing  to 
any  men  stranger.   In  oar  opinion,  the 


special  answers  of  the  jury  were  Irreconctla- 
bly  in  conflict  with  the  general  verdict,  and 
the  lower  court  erred  in  giving  Judgment  for 
the  apellee. 

7^  Judgment  <■  nesnwl,  with  instructions 
to  sustain  the  appellant's  motion  for  Judg- 
ment N0»  tUtamU. 


WSSISSTPPI  SDPRBHB  COURT. 


R  H.  WILDBEROER,  Appt., 

HARTFORD  7IRB  mSURANOB  00. 

(.  JBm.  ) 

A  policy  of  luaonuiM  iaaood  bj*  aa  in- 
amranoa  a^ttnt  of  tala  own  motloii  to 
himself  M  receiver  oC  tbe  propeitjr  insured 
Is  iDvaUd  br  reason  of  Usoooapylnsr  laeoDststent 
postjOoas,  .  unlets  the  InaarSDoe  oompanj  oon- 
■mts  to  tbe  policy. 

(VebruarrSt,  US5.) 

APPEAL  by  defendant  from  a  decree  6f  the 
Chancery  Court  for  Coahoma  County  in 
favor  of  complainant  in  a  suit  brought  to  can- 
cel a  Are  insurance  policv  and  to  eojoin  the 
bringing  of  a  suit  to  eniorce  payment  of  it. 

Wildberger  had  been  agent  for  the  Insurance 
company  at  Clarksdale,  Hiss.  He  was  re- 
quired to  make  daily  reports  to  the  general 
agent  of  the  company  of  all  insurance  effected 
by  him.  At  tbe  beginning  of  1893  attachment 
inits  were  issued  against  Harris  Brenner  fol- 
lowed by  bUls  in  equity,  and  Wildberger  was 
made  receiver  of  Brenner's  property  and  Bren- 
ner made  an  assignment  to  him  under  order  of 
the  court.  Boon  afterwards  Wildberger  as 
scent  of  the  insurance  company  Issued  to  bim- 
self  a  policy  covering  the  property  in  his  hands 
as  receiver.  Be  mailed  a  stateigent  of  It  Id 
due  time,  but  h^ore  It  was  approved  the  prop- 
erty was  destroyed  by  fire,  and  the  company 
rejected  the  policy  and  denied  liability  on  it. 
Wildberger  brought  suit  (o  enforce  it  and  the 
company  then  Instituted  this  suit. 

Further  facts  appear  In  the  opioion. 

Mr.  Sam  C.  Cook  for  appellant. 

MMtrt.  Miller,  Smith  ft  Birah  tta  ap- 
pellee. 

Whltlleld.  •/.,  delivered  the  opinion  of 
tbe  court : 

The  cases  mainly  relied  on  by  counsel  for 
appellant  are  TTiampton  v.  Phmix  2nt.  Oo.  at 
Brooklyn,  N.  T.  186  U.  S.  84  L.  ed.  408, 
and  Northrup  v.  Qtrfnania  F.  Int.  (h.,  48 
Wis.  430,  88  Am.  Rep.  816.  The  former  is 
wholly  Inapplicable.  Kearney  never  was  the 
agent  of  the  insurance  company,  nor  was 
Thompson.  But  Kearney,  being  receiver, 
was  approached  by  the  a^ent  of  tlie  insurance 
company,  and  solicited' to  insure  the  trust 
property,  which  he  did,  and  paid  the  pre- 

Nora,— On  the  jteneral  question,  when  an  loaur- 
anoe  aftent  fs  tbe  agent  of  Oie  Inaured,  see  note  to 
If  lehlgan  P  p3  Co.  v.  Hlohlgao  Vin  *  Uarlne  Ins. 
Co.  (MkJh.)  fti  L.  B.  A.  an. 
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mlum  out  of  the  trust  funds,  prior  to  any 
order  directing  him  to  do  so,  and  the  com- 
pany set  up  as  one  defense  that  be  had  no  au- 
thority  so  to  use  the  trust  funds  in  paying  the 
premium  before  such  order,  and  that  the  con- 
tract was  Told  as  to  tbe  company  on  that 
ground,  which  defense  was  of  course  scouted. 
The  cases  are  utterly  unlike.  The  court  held 
that  the  title  of  property  in  a  receiver's  hands 
is  In  its  owner's,  and  the  possession  ia  the 
possession  of  the  court ;  but  these  matters  ara 
aside  trom  the  real  point  under  discussion. 
In  the  other  case  the  owner  of  the  property 
Insured  sent  his  son  to  the  Insurance  agent, 
Edwards,  to  get  insurance,  and,  after  it  was 
gotten,  put  the  insurance  agent  In  diarge,  to 
guard  and  watch  it.  and  ^without  compensa- 
tion, BO  far  as  appears.  The  insuranoe  agent 
was  not  the  general  agent  of  the  owner  or  the 
property.  That  this  case  Is  understood,  to 
hold  that  the  guarding  the  property  was  a 
collateral  matter,  aside  from  the  insurance, 
is  shown  by  what  Mr.  Biddle  says  about  this 
case  In  section  497,  vol.  1,  of  bis.  work  on 
Insurance,  when  he  observes:  "Of  course, 
a  mere  employment  by  the  other  party,  in 
another  matter,  would  not  be  mnterial. "  The 
oplnlm  in  tbe  case  confines  it  within  its  own 
limits,  and  cites  no  authorities.  We  have 
examined  all  the  authorities  dted  in  1  Am. 
&  Eng.  Bncyclop.  Law,  pp.  800,  801.  nou  1, 
and  find  them  to  be  cases  where  a  "middle 
man"  receives  commissions  from  both  parties 
merely  for  bringing  them  together.  He  was 
not  the  agent  of  eitlier  pqrty  In  the  contract 
made  by  and  between  them  after  they  met. 
Of  this  class  of  cases,  Dixon,  0%.  J.,  is 
quoted  in  Barry  v.  Sdtmidt,  B7  Wis.  174.  4ft 
Am.  Rep.  85.  as  saying :  "A  broker,  whose 
undertaking  merely  to  find  a  purchaser  at  a 
price  fixed  bv  the  seller,  or  at  a  price  which 
shal  1  be  satisfactory  to  the  seller  when  be  and 
the  purchaser  meet.  Is  In  reality  only  a 
'middle  man, '  whose  duty  Is  performed  when 
the  buyer  and  seller  are  brought  together,  and 
as  to  whom  the  policy  of  the  law  which, 
excludes  double  compensation  has  been  con- 
sidered inapplicable."  But  where  tbe  agent 
of  the  seller  is  the  agent  of  the  buyer  in  the 
sale  Itself,  a  different  principle  ootaina,  as 
is  clearly  shown  in  Rupp  v.  Bamjmn,  1ft 
Gray,  401,  77  Am.  Dec.  416.  The  true  doc- 
trine governing  here  Is  thus  expressed  in  an 
elaborate  note  at  page  381,  7  Am.  St.  Rep.  : 
"Therefore  it  is  an  undisputable  rule  of  law 
that  unless,  with  the  free  and  intelligent  con- 
sent of  his  principal,  given  after  full  knowl- 
edge of  all  tbe  facts  and  olrcumstances,  the 
agent  cannot,  in  the  same  transaction,  act  for 
I  both  principal  and  tbe  adverse  party."  Tliia 
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fa  tta  prindpl*  which  mast  omtiol  hem. 
The  leoeiTer  nen,  of  hia  own  motion,  lamed 
Hkeab  policies  to  himself,  aa  recelTer,  acting 
in  tbeir  issuanoe  as  the  agent  of  the  com- 
panies. The  companies  knew  nothing  of  it 
till  after  the  property  was  destroyed.  A 
receiver  is  not  an  agent  The  veir  term 
"receiver"  n^atiTcs  such  an  Idea.  He  is  an 
indifferent  perBon,  holding  property  for  the 
parties  nltimately  entitled.  But  he  receives 
a  commission  as  receiver,  which  gives  him 
•  direct,  personal,  pecaniaiy  interest.  As 
Agent  of  the  insurance  company,  It  is  his  duty 
to  look  with  Uie  clearest  and  most  critical 
eye  to  the  risk,  moral  and  physical.  As  a 
ncelver,  It  It  his  peracmal  Interest  to  keep  In 
existence  the  propaty  in  bis  custody,  so  as 
to  increase  his  o<»nmlasions  by  the  increased 
labor  bestowed  upon  the  property.  Besides, 
It  is  to  be  noted  In  this  case  that  an  assign- 
ment was  executed  to  Wildberser  as  as- 
algnee,  and  he  therefore  had  the  legal  title 
and  possession  for  the  purposes  of  the  trust, 
ander  the  assignment,  in  addition  to  the 
jKMsessIon  whloi  be  had  as  receiver,  which 
faat  is  really  the  possession  of  the  court. 

Counsel  on  neftiier  side  have  furnished  us 
-with  an  identical  case,  and  we  have  been 
unable  tn  flod  one.  It  may  very  well  be 
that  the  genwal  principle  set  forth  in  Mechem 
4m  Agency  (sect.  68-4^  so  manifestly  covers 
the  ease  at  bar  tiiat  It  has  not  been  seriously 
questioned.  It  was  very  pertinently  observed 
by  Sir  W.  M.  James,  /.  J. ,  in  hinama  A 
S.  P.  TeUg.Co.  v.  India  Rubber,  Qutta  Pereha 
A  Tekg.  Work*  Co.,  L.  S.  10  Ch.  615,  14 
ICoak.  Eng.  Rep.  7S9:  "  The  clearer  a  thing 
la,  the  more  dlfBcuIt  It  la  to  find  any  express 
authority,  oranyi^etem  exactly  to  the  point.'* 
We  are  clearly  of  opinion  that  aa  Insurance 
•gent,  who  has  been  appointed  receiver  of 
proputy,  cannot,  of  his  own  motion,  with- 
out the  consent  of  his  principal,  issue  as  such 
agent,  to  himself  as  such  receiver,  a  policy 
•I  insurance  valid  aeainst  such  principal, 
because  his  duties  of  the  two  positions  are 
inotmslstent,  and  he  does  have  a  direct  per- 
•mal  Intareet  to  the  extent  at  least  of  his 
commlsslona  "A  contrivance,"  It  has  been 
pithily  put,  "which  reduces  the  two  parties 
to  one,  and  admits  an  agent  representing  an- 
tagonistic interests  to  make  a  bargain  by 
himself,  is  so  far  against  the  policy  of  the 
law  that  the  omtrnct  it  held  to  be  void,  nn- 
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less  the  principal  cbooset  afterwards,  and 
with  knowledge  of  all  the  clronmstanoes  that 
affect  his  possessions,  to  ratify  the  act  of  his 
agent."  MereantiU  Mut.  ln».  Of.  v,  Bopt 
Ins.  Co.  8  Ho.  App.  411.  cited  7  Am.  Bt. 
Rep.  381.  note,  tupra. 

The  two  parties  principals  here  are  the  in- 
surance company  uid  Wildberger  acting  for 
himself.  And  it  may  with  equal  fnoe  be 
said  that  the  same  human  being,  subject  to 
the  temptations  springing  from  thst  self-ln- 
terest  which  leaves  the  balance  so  "rarely 
right  adjusted"  in  the  best  of  men,  cannot 
by  some  magical  process,  separate  himself 
into  two  wholly  distinct  characters,  and  In 
one  character,  as  agent  of  an  Insoranoe  com- 
pany, contract  with  himself  In  another  char- 
acter, as  receiver  or  otherwise,  having  always 
a  personal  Interest  In  the  contract  adverse  to 
bis  principal.  It  would  require  a  bcul^ 
for  Judicial  analysis  which  could 

"  Sever  and  divide 
A  hair  twlxt  nortii  and  north-west  tide." 

— «  casuistry  too  refined  and  sublimated  for 
the  practical  affairs  of  business  life  to  find 
in  a  doctrine  that  would  uphold  such  a  con- 
tract a  rule  of  action  safe  for  common-sense 
dealing.  "Ko  man  can  serve  two  masters. " 
I%a  decree  it  ther^ort  affirmed. 

Cooper,  Ch.  J.,  specially  concurring: 
I  concur  In  the  result  announoed  in  this 
case,  for  the  reason  that,  in  my  opinion, 
Wildberger.  as  agent  of  the  insurance  com- 
pany, could  not  contract  with  himself  as  re- 
ceiver, unless  the  contract  should  be  ap- 
proved bv  his  principal  with  full  knowledge 
of  all  the  facts.  In  the  opinion  of  my 
Brother  Whitfield,  I  think  too  much  promi- 
nence Is  given  to  the  fact  that  Wildberger.  as 
receiver,  was  entitled  to  commissions  on  the 
property  administered  by  him  as  receiver. 
That  fact  is  not.  In  my  opinion,  influential. 
Badlejf  v.  Ladd,  70  Miss.  668.  If  the  receiver 
was  not  entitled  to  any  commission,  the  same 
rule  of  dlsquallflcatlon  to  make  the  ocmtract 
would  control.  The  oppoeing  interests  rep- 
resented by  him,  tbe  adverse  duties  he  owed 
under  the  circumstances.  In  my  opinion,  pre- 
cluded him  from  maklog  the  losurance  con- 
tract sued  on,  without  regard  to  whether  he 
was  or  was  not  entitled  to  compensation  as 
leoelver. 
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A  eradMor  auy  raalt  m  porHoB  of  Ua 
debt  by  vohiouur  ondlts  In  order  to  bring  Ms 


cdaln  wltfam  the  JurMlotloa  of  an  mierlor 
ooniti 
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A  PPEAL  by  defeudaola  from  a  Judgment  of 
JX  tihe  Circuit  Court  for  Sebastian  County 
in  favor  of  plaintiff  in  an  action  brought  to  en- 
J(rin  the  collection  of  a  Justice's  Judgment  and 


Vom-Fskmlorir  ertdttM  to  bring  (KM  WiUHn  ^ 
rimUcUon  ofooMrt, 
Wklle  there  Is  a  decided  oonlllct  oC  anttaorltj-  en 
«M  questfcM  of  She  Ogkt  OC  a  platotlS  to  voluo- 

muiLA. 


tarllT  remit  a  part  of  hla  olaln  to  brlD^  It  within 
the  JurlBdiotton  of  an  mf  erior  court,  there  la  a  pre- 
ponderanoe  In  favor  of  the  rule  adopted  br  the 
principal  oasa  and  oourti  as  wcU  as  leaMatutes 
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to  bare  the  same  declared  rold  and  Mt  aside. 
Severted. 

The  facts  suffldcntly  appear  Id  the  opinioD. 

Mr.  JoMphH.  Hill*  for  appellRDts: 

The  amount  claimed  the  plaiDtiff  is  the 
test  of  Uie  juriadiction  of  a  justice  court,  so  far 
as  the  amouDl  io  coDtrorersy  is  conccrued. 

Berry  v,  Linton,  1  Ark.  263;  Dillard  v.  Hoel, 
a  Ark.  449;  Lafferty  v.  Day,  7  Ark.  2fll; 
Ckattm  T.  Eeffley,  SI  Ark.  818;  8lteniU  v. 
WUton,  29  Ark.  884;  Little  Book,  M.  B.  A  T. 
BaUiBay  T.  Maneea,  44  Ark.  100. 

Tbe  amount  claimed  by  the  pl^otiff  is  the 


Bum  in  coDtroveny  and  detwinlnea  the  Juii^ 

dictioD. 

BeamcM  T.  Martin,  9  Ark.  168;  DiOard  t. 
Ifod,  9Upra;  Emjutead  r.  OoHing,  6  Ark.  588. 

A  great  majority  of  the  courts  have  held 
that  a  voluntary  remission  of  part  of  a  c1aim» 
so  as  to  jeive  jurisdictioD,  is  proper  aad  legal, 
and  it  confers  jurisdiction  upoo  the  court  to 
try  the  case  after  the  remittitur  is  made. 

Herren  t.  CampbeU,  IB  VL  28;  Perkint  r. 
Sieh.  12  Yt.  595;  BoutvaeU  t.  jVffMn.  Id.  008; 
Danforth  t.  &ae€ter,  28  Yt.  490;  Mempier  T. 
Sehnader,  17  Ho.  S68;  ifenny  t.  JBekMan^^ 


have  la  a  number  of  Instances  dtsplared  a  tendency 
toward  departure  from  tbe  more  rlfrtd  rule  pre- 
▼loualy  adopted.  Some  of  tbe  states,  however, 
have  Bteadl^  clung  to  tbe  opposite  rale,  that  a 
voluntary  remtaslon  for  that  purpose  oanoot  be 
permitted. 
L  The  TVie  parmtUtng  TtimUgUm, 
XL  Therule  aa affected  hv  the eharneter  of  tliedatm. 
a.  AcUotuforanvneertatn  amomiU, 
Ik  Heltons /or  on  amount  eertoln. 
0.  AetlanatnwhtehJurlBdieaon  dflpmdsiqwn 
the  value  of  the  propetiylntM. 
IIL  fiemlitlon  of  tntereeU 
17.  Btaeienylngtheriatt  tormtt. 
T.  WhateonetUvUtartmltglon, 
VL  Whenmade. 

L  The  rule  ■permttttnoremtubm. 

It  has  been  frequently  held  tbat  a  creditor  mav 
voluntarily  relloqulab  a  partnf  hts  demand  for  the 
purpose  of  hringlng  it  within  tbe  Jurisdiction  of  an 
Inferior  court  whose  Jurisdiction  Is  limited  to  cases 
Id  which  tbe  amount  in  controversy  or  the  amount 
claimed  does  not  exceed  a  deelcnated  amount. 
Cupenter  v. Wells,  6601. 4A1;  Witt  v.  Heretb,  8  Bias. 
m;  Uatlack  v.  I«re.  38  Mo.  282;  Denny  v.  Eokel- 
kamp,  ao  Uo.  140;  Bempler  v.  Schneider.  17  Ho.  208; 
Phillips  V.  Fltspatrlck,  M  Uo.  276;  Bowdltota  v. 
SallBbury.  9  Johns,  866;  Oarraway  v.  Burton,  ^ 
Humpb.  lOB;  Berber  v.  Kennedy.  18  Htnn.  218. 

And  that  be  may  waive  the  exoesa  over  the  ]u- 
rMloUonal  limit  of  tbe  Inferior  oourt  and  main- 
tain an  aottoD  therein  for  tbe  balance.  Wharton 
V.  King,  68  Ala.'  86B:  Klnr  v.  DouRherty.  S  Btew. 
(Atau>4eT;  LltcbOeld  v.  Daniels,  1  Colo.  268:  Lebanon 
Hln.  Oo.  of  New  York  v.  Consolidated  BepubUoan 
Mln.  Oo.  6  Colo.  871  (dictum):  Haiwood  v.  Doherty, 
8  Gray,  878. 

And  In  Denny  y,  Eidcelkamp,  supra,  the  motive 
toduolns  the  abatement  was  held  to  betmmaterlaL 

But  see  South  CarOlloa  and  West  Vlririnfa  esses 
set  out  supra  under  heading;  Suls  denying  (he  rUM 
to  remit-,  In  which  tbe  purpose  to  confer  jutlsdlo- 
tlon  Is  deemed  a  material  reason  tat  tbe  adoption 
of  t^e  opposite  rate. 

Thus  the  holder  of  a  note  the  amount  of  whtoh 
exceeds  tbe  Jurisdictional  Unit  of  a  Justice  of  tbe 
peace  may  credit  it  with  an  amount  which  wlU  re- 
duce it  within  such  limit  and  sue  in  Justice's  oourt 
tor  the  balance.  NIbba  v.  Hoody,  6  Slew.  A  P. 
(Ala.)  198;  Lltchfleld  T.Danlela.  aad  Witt  T.Hrreth. 
tuifra. 

And  he  may  Indorse  a  debt  which  he  owes  the 
maker  thereon  and  thereby  reduce  bis  claim  bo  as. 
to  bring  It  within  the  Jurisdiction  of  a  Justice  of 
the  peace  though  Ms  indebtedness  to  tbe  maker  is 
not  yet  due.  Korsockt  v.  Foster,  £0111.81. 

And  tbe  same  rule  applies  to  actions  of  indebi- 
lotiM  (uwumpttt  and  debt  upon  asMuted  oootraots. 
Oarraway  v.  Burton,  tupnt. 

Bo  the  balance  of  an  open  aooonnt  originally 
more  than  tbe  JuiJsdioUtmal  Umlt  of  a  Jiattee's 
court,  but  which  has  been  rednoed  within  the  Umit 
28  L.  R.  A. 


by  oredlts.  Is  recoverable  In  that  oourL  Baird  v. 
Nichols,  2  Port  (Ala.)  1B6. 

Andaplalntifl  in  an  action  on  arunnlog  account 
may  reduce  his  claim  by  admitting  Just  enough  oi 
tbe  defendant's  counterclaim  to  bring  It  within  tb* 
Jurisdiction  of  a  Justice  where  it  does  not  appear 
tbat  the  derendaot's  claim  as  it  originally  stood 
would  be  determinable  In  any  other  form  than 
that  selected  by  tbe  plalnWf.  Bhreve  t.  Skoele,  9 
Ho.  216. 

So  a  claimant  on  the  argument  of  a  motion  b^ 
fore  a  Justice  of  the  peace  against  a  ooostable  for 
failure  to  make  a  return  In  wblch  a  sum  greater 
tbsn  tbe  limit  of  the  Justice's  Jurisdiction  Is  claimed 
may  remit  a  part  tbereof  so  as  to  bring  It  within 
the  Jurisdiction.  Henderson  v.  Plumb,  18  Ala.  74. 

And  tbe  ptalntlfl  In  an  aorlon  In  wblch  an  attach- 
ment Is  Issued  by  and  returnable  before  a  Justice 
of  the  peaoe  in  which  the  sum  claimed  exceeds  th» 
Jurisdiction  of  the  Justice,  may  on  saob  return 
lease  the  excess  against  the  defendant^  objection 
and  thus  bring  the  case  witbin  the  Justloe's  ]uria> 
diction.  Solomon  V.  KosB.  49  Ala.  106. 

So  in  Wllhelma  v.  Noble  Bros..  86  Qa.  SW.  tb» 
county  oourt  was  held  to  have  JuriadlotltHi  of  an 
action  on  anote  for  tl25,  In  wblch  the  plaintiff 
claimed  only  SlOO  to  be  due  bim  tn  bis  declaration 
under  Georgia  County  Court  Acts  IW-a,  p.  66.  con* 
fOrrlng  Jurisdiction  thereon  in  all  civil  cases  in 
which  not  more  than  $100  Is  elaimed  aa  damages  or 
principal  sum  due. 

And  the  holder  of  a  promissory  note  exceeding- 
in  amount  the  Jurlsdlcttonal  limit  of  the  oouncr 
oourt  In  Oeorgla  may  remit  the  excess  by  an  entry 
on  the  note  and  bring  suit  for  the  balance  in  that 
court,  and  this  right  Is  not  taken  away  by  Oa.  Act 
1888,  whioh  omits  the  |»ovlelon  of  a  previous  stat- 
ute on  tbe  same  subject  expressly  allowing  a  ocedl* 
tor  to  reduce  hie  demand,  whether  tbe  Jurisdlctloik 
Is  to  t>e  exercised  at  tbe  monthly  or  tbe  semi-an* 
noal  seesloo.  Stewart  v.  Hiompson,  86  Oa.  820. 

But  see  Oeorgla  ossea  dted  stgmi  nndw  heading^ 
.Actions  At  an  amount  oerlobi. 

Bo  a  defendant  In  Justice's  oourt  Is  authorized  br 
Ohio  JuBtioe's  Code  1858.  I  108,  to  withhold  the. 
amount  of  his  claim  which  is  In  exoeas  of  tbe  Jus- 
tice's Jurtsdictton  and  make  the  amount  withheld 
the  subject  of  a  separate  aotion,  but  this  retatea- 
only  to  liquidated  claims.  Where  the  claim  la  un- 
liquidated the  whole  excen  must  be  remitted  in- 
order  tooonfer JurisdioUoo.  Woolever  v.  Stewart. 
aeOhioBt.l46,88Ani.  Bep.800. 

And  the  pblntlff  in  an  action  in  the  distrlet- 
oourt  of  New  Jersey  may,  under  Act  April  4.  ISO, 
N.  J.  Bev.  Supp.  p.  200, 1 9,  waive  tbe  exceaa  of  hls- 
claim  so  as  to  reduce  It  to  $200  from  a  Judgment 
ftn-whieh  an  appeal  will  lie  but  which  cannot  be 
reviewed  by  certiorari  under  H.  3.  Bev.  Supp.  p.  2U«. 
118.  Qnimbyv.  Hopping.  S2y.  J.  L.  117. 

So  in  Wlsoonsin  the  holder  of  a  note  may  reduoe- 
hlB  claim  BO  as  to  bring  It  within  tbe  Jurlsdlotioa. 
of  a  Justice  of  the  peace  br  the  indorsement  ot.a 
credit  thereon  though  no  aetual  payment 
made^  HeOormlokT.  BohlnH>n,lPlDoey.  CK 
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80  Mo.  140;  Malone  T.  Eopkint,  40  Mo.  A.pp. 
131;  Konotki  v.  Fotter,  20  Dl.  33;  Baymondv. 
»reM,Zi.m.  118;  Wright       Smith.  76  III. 

T.  Fan  I^llen,  68  Mich.  80; 
T.  Murpky,  S  Iowa,  85;  Ouliertton  t.  Tomlin- 
mm.  Morns  (Iowa)  404;  Buah  x.  m$on.  Id.  817; 
Byndt  Fay  Bro$.  70  Iowa,  488;  F(ir(?3/  t. 
tftUa,  2a  N.  T.  B.  R.  94;  Clark  v.  Denure.  8 
DcDio,  819;  P«(bi»i  v.  Shelop,  12  Johns.  48B; 
Boiomon  t.  Am,  49  Ala.  196;  Boute  t.  Lomi  t«r, 
4*  Ala.  a07;  King  t.  Dougherty,  2  Stew.  (Ala.) 
481;  Zrfniff  T.  BaMMd,  48  Ala.  608;  Wharton 
T.         60  Ala.  865;  OuOeif  r.  Lat/brook,  8  Ind. 


And  to  Lester  Trauih,  6  Wli.  680,  It  wu  held 
that  a  ^dgment  of  a  JuaUce  of  the  peace  In  exoesEi 
of  the  amount  claimed  Id  the  ad  damnum  will  be 
nroreed  unlen  a  nonlttltur  !■  eotered. 

In  'Brans  t.  Head,  7  Wfs.  809,  however,  it  was 
beld  that  the  plaiotiff  Id  an  aotloD  on  a  due-blU  for 
upwards  of  $1,000  before  a  Justloe  of  the  peace  can- 
not after  Issue  Joined  aDdtbetestimonycloaed  in- 
done  a  reduotloD  of  btsdemaiid  tbereon  ao  as  to 
brinv  it  below  SIS  as  that  wooM  deprire  the  de- 
feodant  of  the  rifrfat  to  appeal. 

And  an  offer  br  the  plaintiff  to  release  ell  of  the 
note  in  suit  above  the  limit  of  theJustlce*B  Jurls- 
dieClon  In  an  action  thereon  entered  up<m  the  back 
of  the  note  br  the  Justice  when  it  was  filed  with 
Um  ts  not  an  Indorsement  of  a  payment  or  credit 
on  the  note  which  will  aothorlze  the  Justice  to 
reader  Judgment  tbereon  as  required  by  Wis.  Bev> 
Btaf.  c^D.  180. 1 «.  FcK  v.  Felt.  19  Wis.  19L 

TbB  above  ruledo(>a  not  sppljrtoaotionsonao- 
eountln  Wisconsin  as  theamouetof  the  account 
and  not  that  sought  to  be  received  Is  made  the  test 
of  Jurisdictloo.  See  infra,  Wiscoosin  cases,  under 
taeadlnit.  Bale  tfenvtnir  the  rloM  u>  remit. 

Dleta  are  to  be  found  Id  many  other  cases  which 
turn  opon  other  questions  sustalnlDir  the  doctrlue 
of  the  above  cases. 

Thus  in  Crahtree  t.  Cltatt,  S»  Ala.  181.  It  was  heid 
that  a  Justice  of  the  peace  cannot  reader  Judgment 
for  an  amount  wltliiD  Ibe  limit  of  hla  Jurisdiction 
on  a  note  wblcta  with  the  legal  Interest  accrued 
thereon  exceeds  such  limit  unless  the  plalntlfl  en- 
ten  a  credit  for  (he  excess  or  otherwise  releases  It 
before  or  at  tbe  time  of  Its  rendition. 

And  in  Hall  Blever.  Uorrls  (Iowa)  118.  holding 
tbat  the  amount  claimed  and  not  tbe  wbole  of  the 
plalntltTs  account  is  the  criterion  of  the  Jurisdic- 
tion of  a  Justice  of  tbe  peaoe,  the  court  said  If  the 
ncoonnt  has  been  reducefl  by  payment  or  allowable 
oihete  to  the  preeorlbed  limit,  or  If  the  plaintiff 
will  voluntarily  relinquish  all  over  that  amount, 
be  la  entitled  to  sue  In  Justice's  court. 

And  In  DaltOD  v.  Webster,  83  N.  a  2T0,  tt  was 
held  that  a  Justice  of  the  peaoe  has  do  JurisdictlOD 
of  au  actloD  In  which  tbe  principal  sum  demanded 
exceeds  the  limit  of  his  Jurisdiction  unless  the 
plaintiff  remlta  the  ezoess  and  tbe  same  la  eotered 
ot  record. 

And  tbe  same  was  held  In  an  action  of  replevin 
to  Tbomllr    Pierce.  10  Colo.  m. 

And  In  Novllle  v.  Dew,  Oi  N.  C  <8,  It  was  said 
that  a  plaintiff  nmy  remit  a  part  of  bis  cause  of 
■ctkm  to  bring  tt  within  tbe  Jurisdiction  of  a  Jus- 
tice. 

See  also  Mabry  r.  Uttle.  19  Tex.  889,  In  which  the 
question  whether  tbe  holder  of  a  promlsaory  note 
can  voluntarily  reUoquIsh  tbe  excess  of  his  de- 
mand above  tbe  limit  of  tbe  Jurlsdlntlon  of  a  Jus- 
tice of  tbe  peaoe  for  tbe  purpose  of  bringing  an  ac- 
tion before  him  was  raised  but  not  decided. 

And  see  also  oases  cited  infra  under  beading. 
mat  eonataiifei  a  remMon,  nearly  aU  ot  whleb  at 
latest  Infereotiallj  support  the  above  doctrine 
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28fi;  Htmington  t.  Benrg,  6  BlacU.  68;  S^- 
good  T.  Doheriy,  8  Gra^,  878;  Ctoriwoay  t. 
Burten,  4  Hamph.  108;  WaUaeet.  Brown,  85 
».  H.  217;  LitchjUld  v.  DanieU,  1  Colo.  268; 
Fdtv.  Fat,  19  Wis.  195;  Woolner-v.  Stewart, 
86  Ohio  St.  146.  88  Am.  Rep.  S69;  Brantley  t. 
Finch,  97  N.  C.  91;  Froelich  v.  Southern  Km. 
Oo.  67  N.  C.  1;  Wiaeman  v.  Witherovt,  90  N. 
C.  140;  NbvilU  V.  Dew.  94  N.  C.  48. 

Georgia  is  cited  on  both  Bides  of  Als  qae*- 
tion. 

Nichot*  v.  McAbee,  80  Oa.  8;  Owt.  Stonim, 
58  0a.  406. 


n.  TturttUataffecteabyOwtiluiracter  of  Vie  claim. 

Some  of  tbe  cases  make  the  character  of  tbe 
claim  the  criterion  as  to  the  right  to  remit  a  part 
of  it. 

Thus  In  PerMns  T.  Btota,  It  Tt.  806.  the  rule  is  laid 
down  tbat  when  the  amount  of  damages  Is  wholly 
UDcertaiD  and  subject  to  eetlmatloo  the  plaintiff 
may  choose  bis  court  by  limltlngblsolalm  for  dam* 
agea,  but  wben  tbe  contract  Itaetf  stipulates  the 
Quantum  of  damages  and  this  appears  either  from 
the  declaration  or  the  evidence,  tbe  Jurisdiction  Is 
determined  thereby. 

So  tbe  plaintiff  la  an  action  In  a  JusUoe's  court 
on  a  note  wblcb  together  with  tbe  attorney's 
fee  claimed  was  more  than  tbe  limit  of  tbe  Jus- 
tice's Jurisdiction  cannot  after  the  defendant  had 
entered  hla  exception  and  plea  to  tbe  Jurlsdlc 
tlon  and  while  insisting  upon  the  attorney's  fee. 
reduce  bis  claim  ao  as  to  bring  it  within  the  Juris- 
dictional limit,  though  It  was  said  that  perbape  be 
might  have  abandoned  his  attorney's  fee  which 
was  distinct  and  severable  from  the  principal  of 
tbe  note.  Burke  v,  Adooe,  8  Tex,  Civ.  App.  ttL 
a.  AetinnM  for  an  uneertatn  onuwat. 

On  the  one  hand  It  has  been  held  that  the  plaintiff 
in  an  action  fur  unliquidated  damages  may  limit  tbe 
amount  of  recovery  by  tbe  demand  he  makes  to  a 
sum  within  the  Jurisdiction  of  a  Justice  of  the 
peace  and  bring  his  action  in  Justice's  court  al- 
though tbe  Injury  or  trespass  complained  of  may 
be  to  property  of  a  value  beyond  the  limit  <rf  the 
Jusl  Ice's  Juriidlotlon.  De  Gamp  HfUer.  14  N.  J. 
L.517. 

Thus  In  Tyler  Cotton  Press  Co.  v.  Chevalier,  M 
Ga  4H,  tbe  Jurisdiction  of  the  city  court  was  sus- 
tained in  an  action  for  damages  for  wrongful  dis- 
charge of  an  employ^  where  the  amount  demanded 
was  within  its  Jurtodlotlon  but  the  proof  showed 
that  the  amount  due  on  the  contract  In  suit  was 
more  than  the  limit,  the  oourtsaying  that  "a  plain- 
tiff may  lay  his  damages  at  what  he  pleases  and 
can  recover  no  more.'' 

ADd  tbe  bolder  of  a  claim  In  assumpsit  may  aban- 
don a  portion  of  it  so  aa  to  reduce  It  to  an  amount 
within  the  Jurisdiction  of  a  Justice  of  the  peaoe 
and  maintain  an  aotioD  for  the  balance  before  him 
upon  tbe  irround  that  aa  the  Identity  of  tbe  claim 
does  not  depend  upon  tbe  amount  demanded  there 
oan  be  no  objection  to  such  an  abandonment  of  a 
part  of  it,  Danfortfa  t.  Streeter,  28  Tt  190. 

So  one  who  bas  aa  accouot  against  another 
which  exceeds  the  Jurisdictional  llmltof  a  Justice's 
court  may  receipt  tbat  account  for  tbe  excess  and 
bring  suit  for  the  balance  Id  that  court.  Falter  v. 
Sparks,  89  Tex.  186. 

This  case  was  distingnlsbed  tn  Burke  v.  Adoue,  3 
Tex.  Civ.  App.  M,  od  tbe  ground  that  in  this  the 
court  was  not  without  Jurisdiction  and  it  was 
sought  to  attack  the  Judgment  ooHaterally. 

Nor  is  a  Justloe'B  Jurisdiction  ousted  by  the  fact 
tbat  there  is  another  item  In  tbe  account  sued  on 
whl<A  the  plalntlS  might  haTe  elaimed  and  whleb 
If  olaimed  would  have  made  the  aooount  exceed 


Digitized  by  Google 


Abcahbas  SnPBBiiB  Court. 


The  role  bu  nndergoDe  BometblDijf  of  a 
chftnge  in  Texu. 

FwUr  T.  Bparkt,  88  Tex.  188;  OtRe  Avff, 
09  Tex.  887;  Burktv.  Adni$,  8  Tex.  Otr.  App. 
484. 

The  geoeral  rule  li  that  a  demand  of  a  cred- 
Itw  agUDSt  bis  debtor  wbicb  io  the  flrat  lo- 
ttance  was  beyond  tfae  juriadlctioQ  of  the  jus- 
tice may  be  reduced  by  fair  and  honest  off- 
aets  or  credits,  or  hj  remtttltar  so  that  the 
amount  claimed  maybe  within  the  jurisdiction 
of  the  joBtice  wid  be  may  entertain  a  suit  for 
tiie  recoveiy  thereof;  but  there  are  exoeptions 
to  the  rule. 


13  Am.  A  Eng.  Encyclop.  Law,  p.  488. 
Memn.  Huphrvgr  A  Warn«r.  for  a^ 

pellee: 

In  OoUinaw.  ChUinM,  87  Fa.  887.  Mr.  JviHet 
Woodward  raid,  wberetbepIaintllTs  claim  has 
not  been  reduced  by  payments  to  the  statutory 
standard,  be  cannot  give  the  justice  Jarisdic- 
tion  by  remitting  part  and  suing  for  the  bal- 
ance. 

Bowr  T.  MeOyrmiek,  78  Pa.  487;  Peter  ». 
Sehloater,  61  Pa.  489. 

In  Simpton  t.  MeStmion,  1  Nott  ft  McG. 
193,  the  court  aald:  "It  ta  u  acknowledged 
principle  of  law  that  consent  cannot  give  ja- 


liis  jurisdlattooal  Umlt  ta  amount.  Stone  t.  Whw- 
low,  7  Tt.  sn. 

Or  bj  proof  at  the  trial  of  an  notion  for  money 
bad  and  received  In  whloh  the  amount  demanded 
was  withjo  hts  Jurtadlotlon.  of  an  iodebtedDeai  be- 
yond the  limit.  Stevens  v.  Pearson,  S  Vt.  606. 

And  a  Jnatloe  of  Uie  peace  ts  not  deprived  of 
lorMlotlon  of  an  action  In  tbe  nature  of  a  giKintum 
owruft  (or  work  dona  or  Bervioea  performed  In 
whieh  tlie  emount  of  tbe  demand  1b  wltbln  his 
JurisdleOoo  br  proof  tbat  tfae  servloes  rradered 
wen  worth  more  than  the  amount  at  whieh  bis  Jur- 
Miotlon  was  limited  as  a  person  may  demand  leas 
than  his  servloes  are  wortb.  Ooldthwalte  v.  Dent, 
S  HoOord,  L.  288. 

Bo  Id  Wlffhtman  T.  Oarilsle,  li  Tt  M,  fn  which 
lliere  were  two  oounts  each  setting  forth  a  breach 
of  wanantTto  tbe  danaceof  tbe  plaintifl  In  the 
sum  of  8Ittl  demanding  Judgment  for  tbat  sum 
whicb  was  the  limit  of  tbe  court's  Jurisdiction,  tbe 
rale  wsa  laid  down  that  tbe  plaintiff  need  not  sak 
for  all  be  Is  entitled  to  recover  tnit  mar  demand 
IMS  and  thereby  ooofer  Jnrisdlotloo  though  tbe 
ease  upon  its  merits  would  belong  to  a  higher 
court.  Nothing  was  said,  however,  to  indicate 
whether  one  of  tbe  oounts  was  remitted  or 
whether  both  were  for  tbe  same  breach. 

And  te  Alexander  T.  Tbompson.  as  Tex.  598,  It 
was  held  tbat  jurisdiction  attacliee  In  an  action  on 
an  account  where  the  amount  for  which  Judgment 
Is  prayed  to  within  the  Jurtsdlotlooal  limit  though 
tbe  aggregate  of  the  Items  would  have  exceeded  It. 

Andtbeaame  mie  was  applied  to  an  aotlon  of 
•BBumprit  lo  Xe^na    Blngletoo,  i  Wis.  lU. 

But  there  was  nottalng  in  either  of  these  cases 
oonoemiog  a  remlmlOQ  or  waiver  of  the  balance. 

b.  Act<on«  for  an  ntnount  certain. 

On  tbe  other  hand  In  Burke  v.  Adoue,  8  Tez.  Civ. 
App.  ttt.  It  was  said  tbat  "when  the  amount  to 
wbleh  tbe  plahittS  appears  from  Us  ailegattona  to 
be  entitled  is  a  fixed  som  end  Is  beyond  that  whtefa 
the  law  tias  empowered  the  court  toadjudtcate.tbe 
plaintiff  should  not  be  permitted  to  entered  a  flc- 
tltlous  credit  for  the  avowed  purpoee  of  giving 
JnrMlotlon.'* 

And  In  Thompson  t.  Colony.  A  Tt.  SI,  It  was  beM 
thattbeod  damnum  clause  of  Roomplalnt  does  not 
decide  the  question  of  Jurlsdloiloo  la  tbe  first  In- 
stanoe  where  the  declaration  shows  a  cause  out- 
side of  the  Jurisdiction  of  tbe  court  in  which  It  to 
brought  and  to  which  the  od  damnum  to  fitted. 

In  Herren  v.  GarapbeU,  19  TL  !S.  however,  it  was 
held  that  an  Indoreemeot  on  a  promissory  note  as 
a  paymentof  BBum  which  will  reduce  It  within  the 
Jnrtsdlctltm  of  a  Justice  of  the  peace  when  no  suob 
peymentWBS  ever  made,  for  the  express  purpose  of 
oonferriog  Jurisdiction  upon  tbe  Justice,  Is  not 
fraudulent  or  Injurious  as  against  tbe  debtor  and 
does  not  prevent  the  lustlce's  Jurtodietlon  from  at- 
taching. 

So  the  holder  of  a  promissory  note  cannot  bring 
bto  olalm  thereon  within  the  Jurisdiction  of  a  Jus- 
tice's oouit  by  entering  a  credit  thereon  wltbou 

88  L.  n.  A. 


ttieoonsent  of  the  debtor  as  tbe  notewasaaenfipa 

eontract,  Oox  v.  Stanton,  U  Qs.  400. 

And  in  Tyler  Cotton  Press  Co.  v.  Chevalier,  M  Oa. 
4H,  It  was  said  that  a  plaintiff  cannot  reduce  a  de- 
mandteatlDgoooontraotao  as  to  confer  jurlsdio* 

tlon. 

But  see  oontrary  role  adopted  ta  Georgtai  oaaea 
otted  supra  under  heading,  Ths  rale  psmttttlng 

remdslon. 

Cox  V.  Stanton,  Mipra,  distlngnlBbes  Wllhelms  t. 
Noble  Bros,.  M  6a.  MS,  upon  tbe  tects,  but  does  not 
Indicate  wherein  they  are  unlike  sad  twth  that  case 
and  Tyler  Cotton  Press  Co.  v.  Chevalier,  are  over. 
ruledby  Stewart  r*.  Thompacm,  W  Oa.  ats.  at  least 
eo  far  aa  tbay  might  be  deemed  appUoalMe  to 
eonn^  ooorta. 

e.  Actions  In  wftfcA  iurtodfetfon  (fepends*  upon  t)U 
oolues  of  (he  pFoperty  fn  niO. 

As  a  general  rule  the  dootrine  of  rMnlasion  Is  not 
deemed  applies  ble  to  aoUons  in  which  tbe  value  of 
tbe  property  In  suit  tomadetbe  test  of  Jorlsdiotlon. 

Tbun,  a  Justices'  Jurisdiction  may  be  defeated  In 
an  aotlon  for  the  recovery  of  i^peoiflo  property  un- 
der a  statute  making  It  dependent  upon  tbe  value 
of  tbe  moperiT  by  abowiog  tbat  Its  value  would 
exceed  the  limit  thouirti  U  to  alleged  to  be  below  it- 
Butler  V.  Trvle,  30  Ho.  478. 

And  an  action  of  claim  and  delivery  for  the  re- 
covery of  specific  property  in  which  the  value 
thereof  to  found  to  be  more  than  |C0  to  not  one 
that  can  be  brought  with! a  the  Jurisdiction  of  a 
Justice  by  remittitur  as  in  that  esse  tbe  valueof- 
the  property  constitutes  tbe  oriterlon  of  Jurisdfo- 
Uon  under  N.  C  Code,  •  SSL  NovlUe  v.  Dew, 
9ftN.a«, 

A  pbilntlff  In  an  aotlon  of  r^levte  In  wblck  the 

value  of  the  property  sought  be  recovered  to  in 
excess  of  the  Jurisdiction  of  a  Justice  of  the  peace 
cannot  confer  Jurisdiction  upon  blm  by  demanding 
judgment  for  a  aum  wttbta  tbe  Jurlsdlotional  limit 
ta  ease  powcssloo  oannot  be  had.  Bbesior  t. 
Amador  County  Super.  Ct.  70  CaL  fiU. 

And  a  remittitur  of  all  the  alternate  value  of 
ohatteta  t)eyond  theamountoverwbloha  Justice  of 
the  peaoe  to  given  jurisdiction  In  an  aotlon  for  Clie 
reoovery  thereof  or  what  to  tbe  same  thing  aver- 
ring a  value  which  does  not  exceed  It,  to  not  a  re- 
llnqutotament  of  a  part  of  the  cause  of  action 
which  wlU  bring  tt  within  tbe  JusUoee*  Jurtodlotlon 
under  Ala.  Code  UTB.  •  7B7,  snbseo,  I,  oonllning 
tbelr  Jurtodlotlon  tocases  bi  wbleh  the  value  of  tbe 
property  sued  for  does  not  exceed  SBO.  Carter  v. 
Alford,64  Ala.23e. 

So  a  Justice  of  the  peace  has  no  Jurtodtotloo  of  an 
action  for  forcible  entry  and  detainer  under  CaL 
Const.,  art,  9,  S  11.  conferring  Jurisdiction  fn  suidi 
cases  where  tbe  rental  value  does  not  exceed 
twenty-five  dollars  per  month,  sad  Cal.  Code  Civ. 
Proc-,  1 118,  contqlntng  the  same  limit,  where  the 
complaint  alleges  that  the  rental  value  did  not  ex- 
ceed that  sum.  tractbe  overwhelming  weight  of 
evidence  Fbows  that  ft  did  exceed  It.  fiallerino  T. 
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risdictioD,  much  less  can  the  act  of  one  party 
do  so.  Il  has  been  orten  determined  that  a 
plaintiff  canoot  release  a  part  of  hfs  demand  to 
ttring  hte  can  vlthiD  an  Infdlor  jnrisdiciion." 

Benty.  Orar«,  8  HcCord,  L.  S80,  IB  Am. 
Dec.  683;  Todd  t.  Oatee,  20  W.  Va.  464; 
James  v.  Stoket,  77  Va.  32S;  Hanabrough  v. 
Stinnett,  23  Oralt.  593;  Froelieh  v.  Soui/iem 
Baep.  Co.  tn  N.  C.  1;  Wigeman  t.  Withertno, 
«0  N.  C.  140;  Cox  T.  Stanton.  BS  On.  406; 
Hmaer  t.  MeKennon,  1  Baxt.  387;  Atkew  v. 
Aakeuf.  49  Hin.  806;  Bom  t.  Nateftet,  J.  A  G. 
R.  Co.  01  Miss.  15;  Fenn  y.  Harrington,  64 
Miss.  7S8:  Eaent  v.  Keen,  4  N.  J.  L.  208; 
HoweU  T.  Berneit,  20  N.  J.  L.  265. 


T.  LUCB.  8S6 

Id  Berry  t.  Linton,  1  Ark.  262,  Lacy,  J., 
said:  "Can  the  plaiotiff,  by  anitfof  several 
demands  in  one  count,  not  only  evade  the  ex- 
press provisions  of  the  constitution,  but  com- 
mit what  is  termed  in  law  a  fraud  upon  the 
instrument  itself,  and  ^thereby  confer  a  juris- 
diction  upon  the  circuit  court,  which  it  was 
never  intended  it  should  poesessf  Certainly 
not." 

In  Fither  t.  EaU,  1  Ark.  376,  the  court  said: 
"To  assume,  then,  for  anv  legal  tribunal,  a  Ju- 
risdiction greater  or  less  uanla  conferred  upon 
it  by  th«  constitution,  or  as  to  given  bj  Its 
plain  and  obvious  intent,  to  virtually  to  abro- 
gate and  destroy  all  the  dtotincUons  and  dl- 


InBendersoQV.  Desborouffb,  S8  Mich.  170,  how- 
-«ver.  It  was  he\A  that  a  Justioe  of  the  peaoe  ts  not 
depriFed  of  JtiriadlotioD  tn  an  action  of  replevin  In 
whtcta  the  deolarattoa  statm  the  value  of  theprop- 
-ertf  Boufrbttobe  leoovered  at  a  figure  within  bta 
Jorlidlction  br  tbe  testfmoo  j  of  the  defendant  upon 
tbetrfalahowIniritBTaliwtobe  more  dian  tbe  Ja- 
rMlctlODal  Umlt. 

And  IQ  Burt  v.  Addtoon.  74  Mlcfa.  nO,  It  was  faeld 
tbac  tbe  jortsdlcUon  of  a  JusUoe  of  the  peaoe  In 
leplevlo  does  not  depend  upon  the  value  ot  the 
property  tn  faot  bat  upon  tbe  value  as  allee«cL 

So  in  Tbomllr  v.  Pierce,  10  Colo.  26a  It  was  beid 
that  an  aotioo  of  replevin  shoold  be  dismissed 
where  on  appeal  from  JasHoes'  court  a  judflrment 
for  BO  amount  la  excem  nf  tbe  justfoes*  juriadlcilon 
k  rendered  and  tbe  i^lnttlldoei  hoc  oiler  totemtt 
aheoxoesi. 

m.  Rtmimionof  tnterett. 

Tbe  rule  that  the  ezoees  ot  a  olalm  over  the  Juris- 
•diatlotial  limit  of  the  court  may  be  remitted  Is 
nsnallyappUed  to  Interest,  tbe  remMon  of  wblob 
Is  aometlnes  allowed  In  states  In  wblob  a  temMon 
-of  a  part  of  the  principal  It  not  permitted. 

Thus  in  FeoDsylvanla  a  plalntUt  maj  remit  a 
part  uf  tbe  Intereoton  tala  claim  so  as  to  brlait  It 
wUbln  tbe JurMleMonaCaJastioeL  Woodv.Lov- 
-ctt,  1  Pennjrp.  n:  Kraus  r.  Bh&hart,  1  Chester  Oo. 
Rep.»4. 

And  in  Bower  v.  HoCormtok,  78  Pa.  4X7,  It  was 
■aid  that  Interest  Is  a  mere  Inoident  wblob  may  be 
waived  but  no  part  of  tiie  prlnelpal  can  be  thrown 
away. 

And  In  Bvans  v,  HaD,  15  Pa.  MS,  it  was  iald  that  a 
noncbiim  of  interest  la  very  unlike  a  voluntary  re- 
-ductkm  of  tbe  principal. 

Soaiuslloe  of  the  peace  baa  Jurisdiction  of  an 
aetkm  upon  a  note  for  Just  tbe  amount  of  his  Jur- 
IMHctlODal  limit  where  the  plalntlfl  does  not  claim 
interest.  Simpson  v.  CpdeffratT,  2  IIL  SU:  Bates  v. 
Bnlktey.  7  III.  V»:  Bentley  v.  Wrisht.  S  Ala.  907. 

And  tbe  bolder  uf  a  note  may  remit  tbe  Interest 
jiDd  thereby  briOF  his  claim  wltbln  the  jurisdiction 
ot  a  Justioe  of  the  peace  and  sue  for  tbe  principal 
in  bis  court  where  tbe  Interest  added  would  raise 
tbe  amount  atwve  the  luriadlctloDai  limit.  Boy- 
mooa  V.  Btrobel.  24  lU.  113. 

Or  be  may  remit  all  tbe  interest  thereon  which 
would  make  the  claim  exceed  the  jurisdiction  of 
tbe  court,  and  maintain  bis  action  for  the  balaooe. 
Wriirbt  V.  Smith,  7B  lU.  818;  Bvans  v.  Hall.  45  Pa. 
SOk  Oriffltb  V.  aute,  9  N.  J.  L.  a». 

And  a  notice  issued  by  a  Justice  of  tbe  peace  stat- 
ist'tbattlte  plaintiff  claimed  $800  upon  a  promis- 
sory note  with  10  per  oent  attorney's  fees  thereon, 
and  JarMlotion  viven  in  said  note  to  any  Justice 
of  tbe  peaoe.  irlvee  tbe  Justioe  Jurisdiction  uodor 
Iowa  Code,  I SS8,  provldlnir  for  Jurisdiction  by  con- 
•rat  to  the  amount  of  tUO  as  the  provlsioo  for  at- 
torneys' fee*  will  be  Tvarded  as  desorfptlve  and 


not  as  asking  Judgment  for  that  amount.  "Uoag  v. 
Xioughran.  41  Iowa,  MS. 

Bo  Interest  oo  an  open  oooount  may  be  waived 
by  a'fallnre  to  claim  It  and  the  ootioa  may  be  thus 
brought  within  (he  Jurlsdiotlou  Of  a  Justioe  Of  tbe 
peaoe  where  with  the  Interest  added  it  would  exceed 
tiie  Jurisdictional  Umlt  Kirk  v.  Grant, «?  Hd.  410. 

It  Is  optional  with  the  owner  of  an  account 
whether  he  will  claim  Interestun  It  or  notand  when 
he  does  not  claim  it  the  Jurisdiction  of  the  Justioe 
of  tbe  peace  t>efore  whom  an  action  thweon  Is 
brought,  is  not  affected  by  the  faot  that  hy  adding 
the  Interest  the  account  would  amount  to  more 
than  bis  Jurisdictional  limit.  XurtS  V.  Bardlnv, « 
Port.  (AhL)  121;  Paiire  v.  HbrBan,  28  Tt.  tUi  OrUIu 
V.  Aiken,  ft  Vt.  177. 

Nor  Is  the  Jurisdiction  of  a  Justice  of  the  peaoe 
of  an  aottoo  on  a  book  aooount  affected  by  tlie  ao- 
orual  of  Interest  during  its  peadenoy  so  as  to  raise 
tbe  demand  above  the  JurMlotlonal  llmlf  where  It 
was  within  it  at  the  time  the  action  was  brought,  as 
the  interest  Is  a  mere  Inoident  of  the  claim  wbloh 
can  be  waived.  Phelpav.  Wood,8Tt.M>. 

In  New  Jmey,  however,  aod  pertmpa  la  some  of 
tbe  other  states,  tbe  right  to  remit  Interest  was 
made  to  depend  upon  the  question  as  to  whether 
tbe  rigbt  to  Interest  Is  a  port  of  the  contract  or 
transaction  by  trhloh  the  right  to  the  principal  in- 
debtedness is  aoqulied  or  a  mereluoldeut  to  ft. 

TbvB  In  Howell  v.  Burnett.  90  N.  J.  L.  fK,  the 
court  laid  down  tbe  rule  that  wberea  person  eaters 
Into  an  express  contract  to  pay  a  certain  sum  of 
money  on  a  given  day  with  interest,  tbe  ood tract 
isenttra  and  the  creditor  cannot  Toluntarlly  mid 
without  the  consent  of  tbe  debtor  relinquish  any 
part  of  It  either  principal  or  Intnest  In  order  to 
give  Jurisdiction  to  a  Justice,  but  where  Interest  Is 
not  provided  for  in  tbe  contract  or  the  indebted - 
ness  consists  of  a  running  aooount  upon  whlUh  the 
law  would  allow  Interest  by  wmr  of  dsmages  for 
failure  to  pay  be  may  or  may  not  at  his  option  de- 
mand It. 

So,  a  Justice  has  Jurisdiction  of  on  action  against 
the  InhaUtauts  of  a  town  for  a  balance  for  main- 
taining paupers  thereof  wbloh  would  with  tntereet 
at  7  per  oent  exceed  $100  where  the  plaintiff  de- 
mands no  more  Interest  than  with  tbe  principal 
would  amount  to  that  sum.  Saddle  Blver,  Bergen 
County,  V.  Colfax, «  N.  J.  L.  lao. 

And  a  holder  of  a  promissory  uote  payable  a 
specified  time  after  date  which  makes  no  provision 
for  Interest  may  relinquish  his  olalm  for  damages 
for  detention  of  the  debt  tn  violation  of  tbe  con- 
tract and  sue  for  the  principal  only  so  as  to  taring 
It  within  the  Jurisdiction  of  a  JuMioe  of  tbe  peace. 
Howell  V.  Burnett,  80  N.  J.  L.  8U. 

So  in  Hopper  v.  Sieelman,  8  N.  J.  I..  468,  it  was 
held  that  a  creditor  may  take  any  rate  of  Interest 
lees  than  tbe  legal  rate  In  order  to  bring  bis  claim 
within  tbe  Jurisdiction  of  a  Justice  of  the  peace. 
But  Id  this  ease  it  did  not  appear  whether  the  de- 
mand In  suit  was  payable  with  Interest  or  not. 


16 


Digitized  by 


Google 


ABKAJim  BOTBEMB  CotmT. 


Jam., 


▼isloDB  of  each  leparate  constltutiooal  jaris- 
dictioD  between  the  several  and  respective 
courts,  aDd  thas  by  iotendment  and  conatruc- 
tAnn,  pro  lanto,  to  ordain  a  wholly  differeot 
will,  or  rule  or  action,  from  the  one  laid  down 
and  enjoined  by  the  constitution." 

Fiizgerald  v.  Beebe,  7  Ark.  806,  46  Am.  Dec. 
285;  Qregori/  v.  Wiliiamt,  24  AtIl.  177;  Wil- 
ton T.  Mason,  8  Ark.  496;  Bantta  t.  Morrow, 
48  Ark.  Ill, 

Rlddlefc*  <7. ,  delivered  the  oplaion  of  the 
court: 

Tbis  was  an  aotttm  brought  by  the  appel- 


lee Cornelia  P.  Luce,  to  declare  void,  and 
enjoin  the  collectioo  of,  a  Judgment  in  favmr 
of  appellants,  and  against  one  Sallle  Fal- 
coner. The  judgment  complained  of  waa 
rendered  by  a  Justice  of  the  peace  April  20, 
1891,  upon  a  promissory  note  executed  by 
said  Sallie  P.  Falconer  on  July  8,  1888.  for 
the  sum  of  $306.50,  with  interest  at  10  per 
cent.  A  transcript  of  this  judgment  having 
been  filed  with  the  clerk  of  the  circuit  court, 
as  provided  bv  law,  it  Is  claimed  by  appel- 
lants  that  said  Judgment  is  a  lien  upon  cer- 
tain land  which  appellee  purchased  from 
Sal  lie  Falconer  after  said  transcript  was  filed. 


In  Tan  G-teeen  v.  Tao  Houten,  6  N.  J.  L.  822,  how- 
ever. It  was  held  Uiat  If  a  note  li  not  paid  when  due 
fntereit  most  be  added  and  If  It  amoants  to  more 
tban  ClOO  a  Justice  of  the  peace  has  no  juiJs^iotlon 

of  an  actfoQ  thereoD. 

But  this  cose  waa  oritlolsed  and  eald  to  be  over* 
ruled  la  Howell  v,  Burnett,  mipra. 

The  New  Jetsejr  rule  li  andoubtedl^  otaanited  by 
K.  J.  Bev.  Supp.  p.  MO,  approved  April  4,  IB81.  See 
Qutmbr  V.  Hopping.  U  N.  J.  Xi.  117,  under  headinsr, 
BuU  denylno  the  right  to  remit. 

Bo  In  Farkburat  v.  gpaldtng-.  17  TL  m,  it  was 
beld  that  a  JudflrmeDt  creditor  may  waive  his 
claim  for  Interest  and  maintain  an  action  upon  the 
Judgment  alone  before  a  Justice  of  the  peace 
where  the  amount  of  the  Judgment  la  within  the 
limit  of  bis  Jurlsdlottoo,  but  with  the  Interest 
added  It  would  be  beyond  It,  as  auoh  a  ease  would 
be  different  from  one  In  which  the  payment  of  in- 
terest was  a  part  ot  the  oonrruct  Itself. 

So  In  South  Carolina  a  plaintiff  could  notentitle 
himself  to  an  action  In  a  court  of  limited  Jurisdic- 
tion by  voluntarily  releasing  the  interest  on  a 
promissory  note  where  the  Interest  and  principal 
-  would  exceed  the  limit  ot  the  oourrs  Jurlsdlotlcn, 
Chough  the  court  said  the  rule  Is  different  where 
bona  fide  payments  are  made.  SU  Amand  v. 
Oerry,  2  Nott  &  McC.  1ST. 

And  Interest  after  a  promissory  note  became  due 
though  It  was  not  stipulated  on  the  taoe  of  the 
note  was  held  a  part  of  the  contract  which  the 
court  bad  no  discretion  to  refuse  and  which 
the  bolder  oould  not  abandon  bo  as  to  bring  bis 
claim  within  the  Jnrladlctlon  of  an  inferior  court, 
In  Simpson  v.  McMllllon.  1  Nott  *  HcC.  192. 

These  cases,  however,  are  based  upon  the  former 
South  Oaroima  doctrine,  denjrlng  all  right  to  remit. 

IT.  ItiOe  danytno  the  right  to  remtL 

A  number  of  the  earlier  cases,  however,  deny  all 
power  on  the  part  ct  the  plaintiff  to  affect  JurH- 
dlctfon  by  remission  or  voluntarr  credits.  But 
that  role  has  been  abaDged  by  statute  or  other- 
wise in  a  number  of  the  states  though  some  ot 
ihem  still  clmg  to  It. 

Thus  under  the  earlier  Illinois  decisions  a  Justice 
ot  the  peace  had  no  Jurisdiction  In  an  action  on  a 
note  for  an  amount  In  excess  of  his  Jurlsdlctlooal 
limit  though  It  bad  been  reduced  below  tt  by 
credits.  SJmpson  v.  BawUogs,  2  HI.  28. 

Or  ot  an  action  upon  an  account  under  HI.  Act 
1817  limiting  the  Jurisdiction  to  cases  In  which  the 
whole  amount  of  the  accounts  ot  either  party  shall 
not  exceed  SlOO  where  the  plaintiff's  orlglni^  claim 
exceeded  that  amount  though  It  was  subsequently 
reduced  by  credits  to  lees  tban  that  sum.  Clark  v. 
OomelluB,  1  III.  21:  Blue  v.  Weir.  Id.  288. 

And  a  credit  givenbya  creditor  to  his  debtor  for 
rent  of  lands  whiob  he  had  never  oooupled  with 
the  assent  of  the  debtor  was  held  note  bona  ftde 
oredit  by  wUoh  the  amount  of  tte  Indebtedness 

ML,  &A. 


might  be  reduced  so  as  to  bring  It  within  the  JarfB> 
diction  of  a  Jastlcel)  court,  in  Sands  v.  Delap,  9  liL 

m 

In  Hufunio  v.  Hloholson.  2  m.  SIS,  however*  tt 
was  held  that  a  credit  might  be  allowed  upon  an 
Indebtedness  so  as  to  bring  it  within  the  Jurisdic- 
tion of  a  Justioe  of  the  peaoe  under  Hllnols  Act 
March  2,  U3B,  though  tbe  aooount  had  not  beMs 
llQuldated  between  tbe  parties. 

And  In  Kaymond  v.  StrotML  2i  HL  118,  It  was  said 
that  the  cases  holding  tbe  former  rule  arose  before 
the  passage  of  the  Aot  of  1888,  conferring  Jurisdio- 
tlon  where  tbe  sum,  tbongh  originally  above  the 
Jurisdiction  ofaJusHoe,  bad  been  reduced  1^  fair 
credltstoasumwlthlnlt.  See  also  subsequentlllt 
nolB  cases  cited  supra,  under  beading,  ZfM  mle 
permatlng  remfMlon. 

Bo  In  Bomb  Carolina  tt  was  formerly  held  that  a 
plaintiff  could  not  give  tbe  defendant  a  credit 
without  his  consent  so  ss  to  reduce  the  demand 
against  him  withio  the  summary  Jurisdiction  of  an 
Inferior  court  as  this  would  be  oonferring  Juri^ 
diction  by  his  own  act.  Bent  v.  Graves,  8  MoOord. 
L.  280. 15  Am.  Dec  VSH. 

And  In  Ramsay  v.  Court  of  Wardens  of  Charles- 
ton. 2  Bay,  180,  It  waa  held  to  be  a  legal  fraud  for 
which  a  writ  of  prohibition  would  lie  to  prevent 
the  Inferior  oourt  from  taking  cognlBmoe  of  tbe 
case. 

See  also  St.  Amand  v.  Gerry,  2  Nott  A  HoO.  481, 
and  Simpson  v.  McMllllon,  1  Nott  k  Hca  19B,  set 
out  under  heading,  RemMon  of  Interest. 

In  Melton  v.  Blltson.  8  Brev.  809.  however,  hold- 
ing that  a  Justioe  of  the  peaoe  could  not  give  jadg> 
ment  for  an  amount  In  excess  of  his  Jurlsdloilonal 
limit  though  the  excess  consisted  ot  Intereet  whiob 
accrued  after  tbe  suit  was  brought,  Itwassaid  that 
Judgment  might  have  been  rendered  for  a  sum 
within  the  limit  It  tbe  plaintiff  had  been  willing  to 
remit  tbe  excess  as  tbe  Justioe  had  Jurisdiction  at 
the  oommenoement  of  the  aotlon. 

And  under  8.  C  Code,  •  71,  giving  trial  Justloea 
Jurlsdlctloo  In  actions  upon  contxact  or  for  tlia 
recovery  of  money  when  tbe  sum  claimed  does  not 
exceed  9100,  a  Justice  Is  notdeprived  of  Jurisdlcttw 
because  the  plaintiff  reduced  the  amount  of  bla 
cause  wblch  was  In  excess  of  that  amount  so  as  to- 
bring  It  withio  his  Jurtsdlctiw.  Oatawba  Mills  T. 
Hood  (8.  a)  Sept.  17, 18H. 

So  tbe  early  rule  in  North  Carolhia  was  that  a 
phtlntlff  could  not  give  a  Justioe  ot  the  peace  Jurto- 
dlctlon  by  entering  a  fictitious  credit  upon  a  bond 
without  tbe  consent  and  against  the  wishes  of  the- 
defendant  as  It  would  be  a  fraud  upon  the  law. 
Moore  v.  Thomson.  U  N.  C  221, 09  Am.  Deo.  fiUO. 

And  antedating  a  credit  oa  a  note  so  as  to  have 
the  effect  of  reducing  the  amoant  due  thereon  to 
a  sum  within  the  Jurisdiction  ot  a  Justioe  of  the 
peace  would  be  an  evasion  and  would  not  confer 
Jurisdiction.  Bamsour  v.  Barrett,  60  N.  a  MBl 

Bemlssion  of  a  part  where  the  tnrlDoipal  sum- 
A^ff^AmA  exceeds  the  JoilsdSetlooal  UmU.  hoi^ 
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Bsfore  the  oommencement  of  this  suit  against 
Sallie  Falconer,  appellaots,  in  order  to  give 
the  justice  of  the  pMce  Jurisdictioo,  remitted 
ft  portioD  of  the  amount  due  on  the  note,  by 
placloe  thereon  the  follovrlag  Indorsement: 
'CredU  by  amoant  remitted.  $7.90."  The 
Justice  of  the  peace  treated  thisasaremtsBion 
of  that  amount  from  the  principal  of  the 
note,  and  issued  a  summons  to  the  defendant 
Sallie  Falconer  to  appear  and  anawt^r  the 
claim  of  appellants  for  the  sum  of  $399  and 
interest  due  upon  said  note.  Sallie  Falconer 
falling  to  appear  on  the  return  day,  the 


justice  of  the  peace  rendered  Judgment 
against  her  for  the  amount  sued  for,  $399 
aud  interest.  As  It  is  stated  In  the  agreed 
statement  of  facts  that  the  object  of  this 
remission  of  $7.60  wss  to  give  jurisdiction 
to  the  Justice  of  the  peace,  and  as  the  juutioe 
and  the  parties  before  him  looked  at  it  in 
that  light,  and  treated  it  as  a  rcmisBlon  of  a 
portion  of  the  principal  of  the  note,  we  feel 
convinced  that  such  was  the  Intention  of  the 
appeHants  In  making  the  same,  and  shall 
consider  it  as  a  remission  of  so  much  of  the 
principal  of  the  note  as  exceeded  $S99.  The 


ever,  Is  vxprenly  ivorlded  fcv  br  M.  C.  Code, 

tm. 

Uoder  thia  provision  it  li  onir  where  tbe  prlo- 
cipal  sum  demended  exceeds  the  jurtediottooal 
Umit  that  the  plaintiff  Is  required  to  remit  the  ex- 
wtm  to  <»der  to  iclve  a  Justice  of  tbe  peace  Jurlsdio- 
ttOD,  and  where  tbe  demand  is  withlo  the  limit  sn 
socount  filed  by  the  plaintiff  abowlnff  a  lanrer  turn 
to  be  due  do«e  not  require  a  renlHlon.  Bnmtler 
V.  ElDch.«TN.G.SL 

Bat  a  remlaslOD  under  tbe  North  Oarolloa  coq- 
sUtutlonal  provision  reatrlctlor  the  Jurlsdicdon  of 
jueticea  of  tbe  peace  must  be  of  aUtbeezceeiaver 
tbe  ]uri«diotioDal  limit  absohiielr.  A  defendant 
cannot  be  permitted  to  set  up  a  eounrerolalm  for 
■o  much  as  will  ejctiOKUtab  the  plaintiff^  claim  and 
ncovcr  an  amount  equal  to  the  Jurisdictional 
limit.  DeiT  T.  Stubbs,  83  H,  C.  889; 

Bo  In  New  Jersey  a  credit  was  formerly  required 
to  be  real  and  acoordioff  to  tbe  tmtb  to  redooe  a  de> 
mand  so  as  to  bring  It  within  the  Jurlidlotion  of  an 
inferior  oourt.  Souders  v.  Stratton,  3  N.  J.  L.  118; 
OolweU  T.  Paroell^  N.  J.  14S;  and  see  dictum  In  La 
BiwT.  Bouffbaner,4jR.  J.LIDL 

In  Souden  v.  Btrotton.  mtpra,  tbe  CTedIt  was  one 
for  services  performed  and  considerations  of 
friendship  and  food- will  wblcb  was  disallowed. 

And  in  Farley  t.  Hdnttre.  U  M.  J.  L.  190.  the 
ilthtto  rednoea  demand  so  as  to  affect  Jnrlsdlo- 
aoo  seems  to  have  been  otmflned  to  cases  of  fblr 
and  real  oredlta  and  off-sets. 

N.  J.  Her.  Supp.  800.  approved  April  4. 1884.  how- 
ever, aatboriseB  a  par^  to  an  action  in  a  district 
eoart  to  widve  any  part  of  bis  claim  In  excess  of 
tbe  Jurisdictional  Umlb  Qnlmlqr  v.  Hoppins,  tt 
N.J.L.UT. 

So  in  HiSBMpid  the  test  of  JurlsdtoUon  in  an 
Mtloa  for  tbe  value  of  property  destroyed  or  in- 
Jwed  li  tbe  sura  sued  for  unless  snob  amount  has 
been  intentionally  dlmlnisbed  for  the  purpose  of 
ifivtoK  tbe  oourt  Jurisdiction.  Koes  t.  Nacheo,  J. 
AaB-OceiHISB.  15. 

And  a  yastiM'*  oourt  bss  no  Jurisdiction  of  an 
■eiicmto  raoovar  danam  forthe  Boss  of  a  mule 
alkved  to  be  worth  9U0  but  whiob  is  proved  on 
appeal  to  be  worth  pxJO  under  Hiss.  Oode  ISTl, 
•  18K,  conferrlDff  Jurisdiction  where  the  amount 
of  tbe  demand  does  not  exceed  $lfiO.  Askew  v. 
AakBw,ttlflH.aiML 

Bo  In  Wtooonsln  a  Justice  has  no  Jurisdiction  In 
an  action  upon  sn  account  for  a  sum  lorerer  than 
his  Jurisdictional  Umit,  tbourh  It  has  been  reduced 
below  It  by  payments  or  credits,  as  the  amount  of 
tbe  aeommt  sued  on  and  nottlie  balance  due  Is  the 
lest  ot  Jorisdletlon.  Woodward  v.  Gamnr,  8  PId* 
ney.SIL 

And  In  Pennsylvania  credits  which  wllJ  reduce 
the  demand  in  oontroversy  so  as  to  bring  It  wltfaln 
tbe  Jurisdiction  of  a  Juetloe  of  tbe  peace  must 
amonnt  to  and  be  admitted  as  payments.  Hofar- 
land  V.  O'NeU.  US  Pa.  £80. 

No  Jurlsdietion  Is  conferred  upon  an  inferior 
oonrt  by  a  premeditated  remlssioQ  of  a  part  ta  tbe 
eWn  for  the  purpoee  of  fflvloff  Jurisdiction  which . 


is  not  on  eotuoi  credit  but  a  mere  tbrowlnr  off  of 
part  Bower  v.  McCormick,  73  Pa.  427;  Peter  v. 
BohlOBser,  81  Pa.  *38;  Colllna  v.  Collins.  87  Pa.  387; 
James  v.  Prick,  13  Phlla.  443;  Carey  v.  Branch  No. 
K,  1  Legal  ChFonlole,  170:  Baer  v.  Oarrett,  3  Luzerne 
Legral  Reg.  120, 2  Legal  Chronicle.  207;  Torbert  v. 
Tocum,  8  Legal  Chronicle.  818. 

And  In  Hoore  v.  White,  11  W.  N.  O.  208.  It  was 
held  tbat  a  plaintiff  cannot  remit  a  portion  of  an 
entire  claim  so  as  to  bring  the  residue  wltbln  a 
Justice's  Jurisdiction. 

In  Bower  v.  McCormlok,  nipra.  and  Stroh  v.  0h- 
rlob,l  Wattsft&sn,  tbe  mle  Is  laid  down  tbat 
wbeie  the  plalnturs  elalm  la  reduced  within  the 
limits  of  a  Justice's  Jurladictton  by  direct  payments 
or  dealings  which  amount  to  or  are  admitted  to  be 
actual  payment  the  Justice  has  Jurisdiotioa,  but 
where  It  to  not  tbns  reduced  by  payment  Jurlsdiiv 
tlon  cannot  be  given  by  remitting  a  part. 

Bo  tbe  receipt  by  a  creditor  of  wood  and  coal  ftam 
tbe  debtor  under  an  agreement  to  allow  for  it 
what  was  right  cannot  be  regarded  as  a  payment 
or  aet-off  by  whiob  tbe  creditor's  claim  may  be  re- 
duced so  as  to  bring  it  withm  tbe  Jurisdletkm  of  a 
Justice  of  tbe  peace  James  v.  FriolE,  ti^pra. 

And  one  having  a  demand  exceeding  the  limit  of 
the  Jurisdiction  of  a  Jugtioe  of  the  peace  cannot 
confer  Jurisdiction  upon  a  Justice  by  allowing  a 
set'Off  or  eonnterolalm  so  as  to  rednoe  tt  wltbln  the 
Hmlt  where  allowanee  does  not  consist  of  an 
actual  payment  ta  aomethfav  aeeepted  as  sncb. 
Stroh  V.  Uhrleb,  sapm;  James  v.  Frfok,  8  W.  N.  a 
881. 

But  to  oust  a  Joatioe^  Jurisdiction  there  must  be 
a  positive  averment  that  tbe  credit  given  was  lltv 
cltlouB  and  merely  for  the  purpose  of  giving  Juris- 
diction.  WUlloma  V.  Shields,  2  W.  N.  C.  178. 

In  Cleaden  v.  Yeotes,  ft  Whart.  U.  bowevor,  li 
was  beid  that  the  court  of  oommoo  pleas  has  Jurts- 
dlctlon  upon  an  appeal  fkom  an  alderman  in  an  ac- 
tion on  a  demand  for  a  sum  less  than  $100  although 
the  plalDtiff  had  a  right  to  recover  more,  where  he 
obooees  to  reduce  his  demand  below  that  s<im,  tbe 
oourt  saying  tbat  **it  never  has  been  doubted  that 
a  plaintiff  may  reduce  hli  demand  to  tbe  standard 
of  a  limited  Jurisdiction  by  lopping  off  the  excess.** 

And  in  Dorrah  v.  Wamock,  1  Penr.  &  W.  21,  It  was 
said  that  a  plaintiff  may  rednoe  his  demand  so  as  to 
telag  tt  within  tbe  Jurisdlotlon  of  an  tnlerlw 
oourt. 

And  in  Hoffman  v.  Daweon,  11  Pa.  280,  tbe  Juris- 
diction of  the  Justice  was  upheld  on  a  demand  for 
tn.iiO  where  the  account  was  for  $410  on  which 
there  were  credits  to  the  amount  of  $310.S0on  the 
ground  tbedemandwasuDdertlOOi  But  there  was 
Dothlng  to  show  whether  the  credits  were  volun- 
tary or  not. 

Tbe  three  cases  last  above  cited,  however,  would 
appear  to  have  been  overruled  by  cases  subse- 
quently decided.  See  Pennsylvania  cases  cited 
supra,  and  In  Bower  v.  McCormick,  78  Pa.  4Zt,  they 
were  compared  with  tbe  casee  holding  the  opposing 
doetrine  and  the  latter  were  followed. 

as  tbm  Wast  Virginia  statute  glvlntf  a  Justica 
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?[u«tioa  for  at  to  detennlne  fi  whettter 
DTlsdiction  can  be  conferred  upon  n  Jostioe 
of  the  peace  In  that  way. 

The  decisioDs  of  the  different  states  upon 
the  question  whether  a  plnlntffl  may,  by 
remitting  a  portion  of  the  amoun:.  due  him 
on  a  note  or  contract,  brine  his  case  within 
the  Jnrfedictlon  of  an  loferMr  court,  are  vary 
ocnmicting.  This  court,  w  ftv  as  we  know, 
has  never  passed  directly  upon  this  question  ; 
but,  in  several  cases  touching  the  question  of 
Jurisdiction,  its  reasoolug  is  along  the  lines 
adopted  by  those  courts  that  sustain  the  right 
of  the  plaintiff  to  bring  his  action  within  the 


Jurisdiction  of  an  inferior  court  by  remitting 
a  portion  of  his  claim.  Our  constitution  pro- 
vides that  Justices  of  the  peace  shall  have 
juiisdictioQ  "exclusive  of  the  citcuit  court 
In  all  matters  of  contract  wheo  the  amount 
in  controversy  does  not  exceed  the  sum  of  one 
hundred  dollars,  excluding  interest ;  and  con- 
current Jurisdiction  In  matters  of  contract, 
when  m  amount  In  controversy  does  not 
exceed  the  sum  of  three  hundred  dollars,  ex- 
clusive of  Interest."  It  will  be  seen  that  the 
Jurisdiction  of  a  Justice  of  the  peace  in 
matters  of  contract  depends  upon  the  amount 
In  controversy,  exclusive  of  Interest.  In 


Jortodlctlon  wbare  the  aoioaot  olalmed  does  notex- 
oeed  $100,  and  autfaoiisloff  a  party  In  whoas  favor 
a  finding  Is  made  Id  ezoesi  of  •acta  amount  to  re- 
lease the  exoeeeand  have  Judgment  for  the  reirtdue, 
fslMld  not  to  aotboriie  or  perm  tt  the  plaintiff  to 
leduoe  bis  olalm  by  felsved  oredlts  for  the  purpoee 
of  glvloff  the  Justloe  JatMlotloo.  Todd  v.  Oates, 
»  W.  Ta.  4M. 

And  while  the  amonnt  claimed  ta  the  snrnmoos  Is 
the  etitexioo  of  Jorladlctton  Id  Joettoee'  oonrt  an 
aoUoo  therein  will  be  dismissed  wbeaever  It  ap- 
pears b7  the  evldenoe  or  otherwise  that  tbe  denund 
of  tbe  plaintiff  bas  been  zeduoed  br  felcned  credits 
or  otheririse  to  briof  it  within  the  Justloes*  Jarls- 
dletlon.  iMd. 

Y.  WhiAtmMMMmarmmmon. 
Tbe  llmltattoo  br  a  plelDttff  of  his  claim  Id  tbe 
od  damnum  clause  of  his  oompfadnt  toa  som  wttMa 
the  Jurisdiction  of  tbe  oourt  ta  which  be  brinn  his 
•oUoD  operates  per  K  as  a  remittance  of  whatever 
mar  be  due  lo  exoeas  thereof.  Lftohfield  v.  Dan- 
Ms,  1  Oolo.  206;  Sanborn  v.  Oontra  Oosta  Oounty 
Snper.  CL  flO.Oal.  tftt  Bntobsr  v.  SmUh,  M  OUo  8L 

sot. 

Id  Bni^nd.  however,  the  opposite  rule  that  It  Is 
aot  an  abandonmentiMrssof  tbe  smSm.  obMns. 
Tloes  T.  Arnold.  UJnr.MI,TDowL  ft  L.IST.  S  0. 

B.«nu  L.  j.ap.ff. 

TbeplalDtiff  most  do  some  aot  In  oonrt  at  tbe 
trial  IndloaUnB  bis  tattsotkm  to  abandon  tbeezesas. 

DM. 

But  tbls  role  would  appear  to  have  beenobaDged, 
lur  at  least  modified,  tqr  Ooun^  Oouzt  Bala  »  of 
UM,aB  abandonment  of  tbe  ezeessbrtncreqnlved 
to  be  entered  ta  the  partlonlsn  before  sarrloe.  See 
■nsrllsb  oases  olted  WVaaader  heading,  IFhan  made. 

Plaintiff  Is  presumed  to  have  remitted  the  ezoess 
of  a  olalm  lAloh  exceeds  tbe  Jurisdiotlooal  limit  »f 
Cbe  oonrt  te  wUeb  be  sues  In  amount  wbare  he  de- 
«naods  Jndfmsnt  fOr  an  amonnt  wttUn  ouoh  Umit. 
flowdtteti  V.  BalisbuiT,  f  Johns.  Mc  Bemlngton  v. 
fleary,  6  Blaokf.  68. 

But  theabaudoament  must  have  been  tiieaot  of 
the  plaintiff  or  sosae  (me  aoting  for  Urn  and  1^  his 
•Dthorttr; tt  oannot  be  doae  br  the  Jndgeon  Ms 
own  authoritr-  HtU  v.  Swift,  1  Jnr.  N.  &  MT.  10 
■xoh.  7SB,  U  L.  J.  Bxch.  m. 

Tbm  ajustloe  nf  tbe  peace  has JurlsdlcUon  <tf 
anaoliim  m  wUob  the  amonnt  demanded  and 
somibttobeTeooveied  IswltiilntbeJorMtctional 
thntt  tbooffh  the  Indebtedness  sued  on  exceeds  It. 
Cshlll  T.  I>olph,  1  Johns.  Oas.  888;  Bowdltoh  v.  BaUs- 
InnT.  tapra:  Haptrood  t.  Doberty,  8  Grav,  878;  Ho- 
Ter  V.  JohDsoD.  TB  Iowa,  ISS;  Cutler  t.  Larbvook. 
« Ind.  t85;  Clllej-  v.  Tan  Fatten,  08  Ulcb.  80:  Wll- 
hdroe  V.  Noble  Bros.  80  Oa.  001;  Barber  r.  Keanedy . 
UHlnn.  817;  Keeean  v.  Slnsrleton.  5  Wis.  lU. 

ADd  Id  OsblU  V.  Dolph,  mpra.  It  was  held  that 
Uie  plaintiff  need  not  set  out  the  credit  flven  to 
reduoe  tbe  Indebtedness. 

This  rule  waa  applied  to  an  action  for  eonveislon 
la  whtob  tbe  complaint  aUeged  the  proper^  taken 
t8  U  R.A. 


to  be  of  tbe  value  of  |2S0  and  that  plaintiff  vbs 
damaced  t>r  tbe  detention  in  the  sum  of  $S0  pnr- 
Ina  Judffment  for  (280,  $1  leas  than  the  Jurisdic- 
tional llDilt  in  Sanborn  v.  Oontra  OoMa  Countv 
8uper.Ct.0OaU.US. 

And  to  an  action  for  damages  for  negllgenoe.  Id 
Stewart  t.  Baltimore  *  O.  B.  Oo.  88  W.  Va.  08. 

And  to  an  attaobmsDt  prooeedlug  In  wfaloh  tbe 
affidavit  showed  an  Indobtodness  laroelr  Id  exoeea 
of  the  Jurisdiotioaa]  limit  of  the  JosUoe,  In  BeaoeU 
V.  Ingersoll.  Si  Wend.  118.  overruled  oo  other 
groundi  m  Wood  t.  Baodall,  0  Hill.  88ft. 

And  to  a  decdaratlOD  oooststlngot  eeveral  ooudu 
aggregattDg  mora  than  tbe  amount  limited,  lo 
BtHlBMiv.  Baufoid,«GaLlTiiTMtlBV.]iBSCoa.  1 
Johns.  Oss.  itw 

ADd  to  me  demanding  a  balanoe  of  aooouot 
wltbln  tbe  jarisdtotlonal  Unit  where  the  demand 
exceeded  It  but  did  not  exceed  the  limit  appUoa. 
ble  to  tbe  wlMleamount,m  <hhin v. DOlpii, and 
Tattle  V.  Haston.  mffra. 

In  TbompaoD  v.  Coloor.  6  Tt.  n,  bowever.  It  was 
beld  that  the  od  damnum  will  not  give  Jurlsdlotfon 
where  the  sabjeot-matter  declared  on  shows  that 
It  does  aot  exist. 

8o,aooart  has  Jurfsdlodon  of  an  aetkmnpon  a 
bond  tbe  penaltr  nf  wfaloh  exceeds  Its  JnrMlotlonal 
limit  where  tbe  plaintiff  demaads  JudgmeDt  for  a 
sum  wlthta  It.  Wssbbura  v.  Parne,  S  BlaiAt.  tUt 
Andflteon  v.  Varns.  7  HaAf.  Mt  Stone  v.  If nriAr. 
S  Iowa,  8B|  Oalberlaoa  v.  TossUnsoo,  Iforrls 
(Iowa)  4H;  Cavender  v.  Ward.  M  B.  CL  471k  Fowler  r. 
HcDaDlel.  0  Helak.  S88:  State  V.  Iwnbett,  84  W.  Ta. 
388;  Boomer  v.  Lalne^  U  W«>ld.«Ki  QloCer  v.  Ores- 
lar.lDeLOo.lbip.86C 

It  Is  to  be  otaerveaoattheoonrtsof  Pennsrl- 
vanla  and  West  Ttrglnia  do  not  permit  remtaslon 
of  a  part  of  a  olalm  to  confer  jurledlctlon  upon  an 
Inferloreoort.  See SKprOibeadioir.  Awls  tfsnvfng  the 
r<0M  U»  rsmtt. 

Tbe  opporite  rale,  however,  that  a  Jnatlee  oannot 
entertata  an  action  on  ft  bond  the  penaltr  of  vidcAi 
exoeeda  his  JurMlotlonal  limit  tbottgta  tbe  damagee 
olalmed  for  tbe  breach  thereof  are  wltUn  It  Is  maln> 
tained  la  some  of  the  states.  Oogglos  v.  Rarratl, 
88  M.  0. 817:  State  v.  Bonsseau.  71 N.  0.  IM;  State  v. 
Porter,  68  N.  a  140;  Ifoirii  v.  Saunders,  06  N.  a  188: 
Pitman  v.  Dwyer.  8  Ho.  App.  WO;  Bishop  r.  hoe- 
man.  4B  Uioh.  S8B:  Durfee    Dean,  88  Mlcb.  887. 

In  Ooggtns  T.  Harrell,  nqira.  which  was  an  action 
uponaoonBtable^s  bond.thla  doctrine  was  fdaceA 
upon  tbe  ground  that  as  the  bond  is  beU  br  the 
■Mte  as  bustee  for  all  persona  that  might  be  In- 
jured br  abreaob  of  Its  condMona,  ooe  of  sncb  per- 
sons can  remit  no  part  of  tbe  penal^  thereof. 

And  tbe  penaltr  of  tbe  bond  aued  open  and  not 
the  damages  olainied.  Is  the  sum  demauded  within 
tbe  North  OaroUna  oonetltuttonal  provJeion  limlt- 
log  the  Jarlsdlctlon  at  Justioes  of  tbe  peace. 
Hedgeoook  v.  Davis,  84  N.  a  650. 

Bo  Id  Stephenson  v.  Porter,  48  Ifo.  888,  It  waa 
held  that  tbe  aooouot  sued  on  and  the  spedffo 
items  olalmed,  and  not  the  amount  stated  In  tka 
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Laf«rt]i  r.  Dav,  1  Ark.  960,  it  was  held  that 
'the  amotmt  claimed  by  the  plaintiff  la  the 
warn  tn  controTeray ,  anddetermlQestheluria- 
dictioD."  and  that.  U  the  amouot  sued  for  be 
within  the  Jurisdiction  of  a  justice  of  the 
peace,  the  defendant  cannot  defeat  tiw  Joria- 
dlctiOD  by  showing  Uiat  he  owes  the  plaintilf 
nora  than  he  has  sued  for.  In  State  v.  Seog- 
ffin,  10  Ark.  828,  Judge  Scott,  discussioff  a 
question  coDceraing  the  jurisdiction  of  a 
juatioe  of  the  peace,  refers  to  the  point  raised 
here  as  follows:  "So,  upon  a  like  founda- 
tion, it  baa  been  repeatedly  held  by  the 
supreme  ooart  of  Alabama  that,  although  an 


T.  I4CCB.  SM 

open  account  for  an  amount  beyond  the  Jurta- 
dictlon  of  a  justice  cannot  be  broken  up  so 
as  to  ground  several  actions  before  him,  yet 
the  plaintiff  may  elect  to  proceed  for  an 
amount  within  his  jurisdiction,  by  discard- 
ing so  much  of  his  account  as  may  be  beyond 
the  justice's  jurisdiction,  and  proceed  only 
for  such  items  as  may  amount  to  the  sum  of 
that  jurisdiction ;  aod  also  of  a  note  or  bond, 
after  being  reduced  by  voluntary  credits, — 
the  recovery,  in  all  such  cases,  goinir  to  the 
whole  contract,  and  extinguishing  all  claim 
to  that  which  was  discard^. "  He  concludes, 
on  this  point,  that  a  contract  originally  be- 


vnjve  for  Judgment,  must  De  taken  as  Show- 
iDff  tbe  debts  or  balaiioe  sued  for  tn  suits  Instituted 
iMfore  JosUeei  ot  tbe  peace. 

80  a  set<olt  tot  a  sum  greater  ttaian  tbe  Umtt  of 
tbe  JurisdlctkHi  of  a  Justice  of  tfie  peace  inters 
posed  in  sn  action  for  a  snm  wlllilD  bta  jurMtctloD 
upon  wblob  the  defendant  asks  for  tbe  disfnlasal 
of  tbe  oomplaint  with  ooats  but  for  no  afflrmatlTe 
relief  does  not  deptivethe  Justice  of  Jurisdlotloa. 
Horphj  V.  Brans,  U  Ind.  817. 

And  tbe  same  was  held  ot  a  set-off  for  a  tam 
hiselr  In  exoeas  of  tbe  JuBttoe's  juhsdlotlonal 
BmltnpOD  wtaieb  tbe  defendant  prayed  Judgmeot 
fW  tbe  amount  that  might  be  found  due  not  to  ez- 
eeed  tbehmlt  In  Fate  t.  Bhafer.  19  Ind.  ira. 

So  a  court  is  not  deprived  of  Jorlsdlcclon  of  an 
action  In  Tbioh  tbe  plalntIO  olalms  an  amount 
within  tbe  Jurlsdictton  by  the  fact  that  the  evi- 
dence shows  that  tbe  defendant  is  Indebted  to  blm 
InanamoaotlnenMS  of  Its  Jurbdfetlonal  Itmlt. 
■Long  T.  Bakelleld.  48  Ala.  006:  Bills  t.  Snider.  1  Til. 
283:  VelviD  Hall,  7B  Oa.  186:  Tyler  Cotton  Presa 
Co.  V.  ChersHer.  68  Ga.  4H;  Lafierty  v.  Day.  T  Ark. 
nO:  Parley  v.  CHbbs,  »N.  T.  8.  B.  H;  fleoUlo  v. 
ta.  H  HlnD.  U;  Dodger  r.  Nlobnlla,  »  L.  T.  V.  S, 
UL 

And  an  aooount  stated  and  exhibited  upon  the 
trial  of  an  action  In  Justioe's  court  which  ghowea 
demand  for  a  sum  above  tbe  Hmit  ot  the  Justice's 
Jurisdiction  doea  not  deprive  Um  of  JurMtetion 
when  be  did  not  demand  by  the  summons  or  loslat 
OD  the  trtal  upon  more  than  the  Jurisdictions) 
amount.   Brantley  t.  FInoht  97  H.  GL  DL 

And  In  Parley  r.  Oibbs,  supro,  it  was  held  that  no 
objection  to  tbe  JurlsdiotKn  of  a  JosUce  of  tbe 
peace  will  be  entertained  because  the  evidenoa 
shows  that  tbe  amount  due  exceeds  Us  Jurisdic- 
tional limit  where  the  plaintiff  electa  to  take  Judg- 
ment for  a  snm  wltbin  It. 

And  la  Putnam  t.  Shelop,  12  Johns.  48Bi,  it  was 
held  that  a  plaintiff  In  an  action  In  Justice^  court 
sounding  In  damages  who  proves  damages  In  an 
amouDt  beyond  the  Jurisdictional  limit  of  the  Jus- 
tioe  may  waive  his  claim  for  tbe  exoessand  take 
Jodgmmt  tor  the  balanoe. 

Bo  tbe  Jurisdiction  of  a  Justice^  court  Is  not  de- 
Teetsd  Iv  s  verdict  for  damagee  In  ezceas  of  the 
JnriedicUooal  amount  where  the  amount  laid  in 
Om  summons  or  declaration  is  wUUn  tt.  Telvtn 
T.IIall.7BOa.l81 

And  tbe  plaintiff  In  an  aoUra  In  Justloe^  court 
may  before  Judgmeot  remit  any  part  ot  the  sum 
found  tn  bis  favor  by  the  verdtot  of  the  Jury  in 
order  to  bring  tt  within  the  Juriadladon  of  tbe  Jns< 
Uoe  and  takejudgment  tor  tbe  residue  If  It  does 
not  exceed  suob  jorlsdlrtlon  or  the  turn  claimed 
by  the  declaration,  dark  v.  Denure,  8  Denlo.  819; 
Barber  v.  Boee,  B  HOI,  75;  Gllea  v.  Sploks,  U  Oa. 
105:  LoDlsville,N.A.*  a  B.O0.  v.  Breokenridge. 
•aisd.uiL 

In  Wan  v.  Pambro.  St  On.  UB,  however.  It  was 
held  that  a  defendant  who  loterposes  a  counter- 
alaim  within  the  JuWiotkm  of  the  otnirt  upon 

»  L.R.  A. 


whioh  a  verdict  Is  rendered  tor  an  amonnt  in  ex- 
cess thereof  cannot  be  allowed  to  write  off  tbe  ex- 
cess and  bare  Judgmeot  for  the  balance,  under  Oa, 
Code,  f  4181.  providing  for  the  set-off  of  the  one 
claim  against  tbe  oOi^, 

And  a  plaintiff  in  an  aotkm  upon  an  aooount  In 
exoeca  ot  tbe  court's  Jurisdlotton  who  reoelves  a 
verdict  for  an  amount  in  excess  of  tbe  limit  can- 
not oonfer  Jurisdiction  by  remitting  tbe  exoess. 
Barker  r.  Baxter,  1  Finney,  407. 

VL  When  mad*. 

While  a  remtssion  ot  a  part  of  a  claim  li  usually 
made  by  a  voluntary  oredit  betore  suit  or  by  bring- 
ing suit  for  a  leas  amount  tban  tbe  whole,  it  may 
asageneral  rule  be  made  during  tbe  pendency  of 
tbe  action  as  well  aa  betore  Its  commeDcement. 

Thus  in  HoFhallBroe.  v.  Jobneoo.  115  N.  C.  296,  It 
was  held  thata  remittitur  by  the  plaintiff  ottiw 
excess  of  bis  idalm  orer  the  Uoilt  of  tbe  Jintloe'a 
Jurisdiction  made  before  tbe  Justice  sufficiently 
shows  Jurisdiction  where  the  summons  did  uot 
atate  tbe  amount  sued  for. 

And  an  admisrion  bytiM  defendant  who  bad 
flleda  oounteardalm  In  an  action  In  Justfoe^  court 
for  more  tban  the  Jurisdlotlooal  amount  mule  to 
tbe  Justice,  that  be  only  oislmed  a  balance  which 
was  within  the  Jui4sdlotloaal  lunlt.  Is  sufficient  to 
austaln  the  JurtodlotiOD.  West  r.  Hatfield,  Morris 
(Iowa)4Se. 

And  a  Justioe  of  the  peaoe  before  whom  an  ac- 
tion of  replevin  is  brought  in  which  the  property 
seized  was  returned  to  tbe  defendant  because  of 
the  failure  of  tbe  pl&intlfl  to  give  bond  when  it 
proceeded  as  an  acUoo  for  damages  only,  and  the 
damages  were  ascertained  at  a  sum  In  excew  of  the 
limit  of  ills  Juriadiotion,  may  permit  the  plaintiff 
to  remit  the  exoess  and  upon  such  remission  he  has 
Jurisdiction  to  render  Judgment  for  the  part  not 
remitted.  HtU  v.  Wilkinson. »  Beb.  JOB. 

And  In  Bodger  v.  Hloholls.  S8L.  T.  H.  S.  4a.lt 
was  held  not  to  be  necessary  Id  an  action  fur  tort 
in  which  tbe  evidence  aho  wed  damages  In  excess  ot 
the  Jurladlotlonal  limit,  that  tbe  plalntiS  should 
have  abandoned  tbe  e»MflS  before  trial. 

00  a  Justice  of  the  peaoe  has  power  to  allow  tm 
amendment  of  a  writ  returnable  before  blm  before 
the  trial  redudng  the  ad  damnum  to  a  sum  wltbin 
bis  jurisdlotton  where  he  baa  Jurisdiction  of  tbe 
parties  and  subjeot-matter.  Hart  r.Waltt,S  Allen. 
D3B  (trespass  to  real  eetate);  IMz  v.  Huntreea,  S 
Allen,  684  note,  (action  ou  oontraot);  Converse  v. 
DamnrisootU  Bank,  16  Me.  481. 

And  tbe  same  is  held  of  tbe  court  of  oommon 
pleas  In  Indiana.  Brown  v.  Lewis,  10  End.  XStiHar- 
ytcy  r.  Pergusoo,  10  Ind.  898. 

Andwheretbecourtacqulreajurlsdlotiooby  the 
servloe  of  a  summons  which  does  not  state  the 
amount  sought  to  be  ceoovered  tt  has  power  to 
amend  tbe  conidalntbr  reduolog  the  amount  de- 
manded so  as  to  brlDir  tt  within  Its  Jurisdiotion. 
Van  aief  v.  Tan  Vetditen,  180  S.  T.  on;  McDooaM 
V.  IVueadail,  dted  In  17  Hun.  Ik 
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jood  the  juriBdictiOQ  of  a  Justice  may  be 

Eroperly  brought  within  It  bj  credit,  if  the 
ftlance  only  Be  claimed.  A  large  number 
of  caaei  by  the  coarts  of  the  diffwent  statee 
m  this  questioD  may  be  found  collated  In  an 
opinion  b^  Chi^  Juitiee  Bleckley  In  a  case 
lately  decided  by  the  supreme  court  of  Geor- 
gia.  After  saying  Uiat  "whether  a  creditor 
whose  demand  is  created  by  express  contract, 
such  as  a  promissory  note,  can  voluntarily 
abandon  a  part  of  his  claim,  or  enter  a  credit 
upon  It  for  the  express  puipose  of  reducing 
it  within  the  jurisdiction  of  a  siren  court, 
is  a  question  upon  which  authorities  differ," 
he  add!  that  **lt  is  probable  the  weieht  of 
decisions  is  with  the  afflrnutlTe."  SUwart 


V.  Thompmm,  86  Q*.  880.  The  antboritiei 
on  this  guestioQ  may  also  be  found  collated 
OD  pages  61  and  62  of  "  Courts  and  Their  Ju- 
riidlctlCHi,'' a  book  hy.Jvdge  Works,  where 
the  authw  states  the  rule  as  follows:  "A 
plaintiff  may  bring  his  action  for  leas  than 
is  due  him,  remitting  the  balance,  and  thus 
bring  bis  case  within  the  jurisdiction  of  an 
inferior  court. "  See  also  note  to  Grayton  t. 
WiUiamt,  13  Am.  Bee.  569,  where  the  editor 
cites  a  number  of  cases  holding,  in  substance, 
that  it  Is  not  the  amount  of  the  plaintiff's 
claim,  but  the  sum  that  he  aotuallyJdMnuidB, 
which  determines  the  jurisdiction. 

We  have  been  fttvored  by  briefs  horn  the 
counsel  representing  the  different  putte*  to 


Tbe  ameadmeot  In  Van  dlef  v.  Tan  Teohteo, 
•upro,  was  made  to  conform  the  pleadings  to  tbe 
proof,  and  ootblov  wlOi  relation  to  remlaalon  ap- 
pears Id  the  case. 

In  Bouse  T.  lAssHer.  Ala.  B07,  It  was  held  that 
a  plalntlfl  in  an  aotton  for  tbe  recovery  of  personal 
property  in  apeeU  orl^lDftting  In  Justice's  cxiurt.  Id 
wl^h  the  eomplaint  did  not  show  tbe  value  but 
wUch  <nappeal  to  itae  olroult  oourt  was  alleged  to 
bean  amonntlD  exoessof  tbejustloe'ejurisillctloa, 
should  be  allowed  to  amend  fatsoompleint  in  the  dr- 
eutt  oourt  by  reduotDff  tlM  amount  so  as  to  bring 
It  within  the  limits 

And  In  I^mberton  t.  BaTmond,  V  Hlnn.  126, 
where  the  oomplalut  was  amended  br  reducing  tbe 
amouQt  demnuded  so  as  to  bring  It  within  tbe  Jus- 
tice's jurisdiction  and  both  parties  proceeded  with 
the  trial.  It  wsa  held  that  the  conduct  of  the  par- 
ties after  the  amendment  ooafored  Jurisdiction. 

But  an  allowance  In  a  bill  of  particulars  in  an  ac- 
tion setting  forth  a  claim  for  aerrloee  In  ezoess  at 
tbe  jurisdlotlonal  llmlcof  the  oounty  court  In  Eng- 
land, will  not  aid  the  JurlsdiotloQ  thereof  where 
ttiere  wasnoerldenoecUCanaooountstatedorofan 
agreed  balanoe  and  the  defendant  did  not  admit 
the  amouutallowed  as  constituting  a  part  payment. 
ATardsT.Bhodes,8Exoh.8DS.ai  L.  J.  Ezoh.  106, 17 
Jur.TL 

So  In  Owyer  v.  Rathbone,  17  N.  T.  S.  B.  MS,  tbe 
rule  that  an  amendment  may  be  allowed  where  tbe 
oourt  has  acquired  jurisdlotton  was  applied  to  a 
oomplalnt  alleging  a  demand  for  $1,000  or  there- 
abouts, 91,000  being  the  Jurisdictional  limit,  upon 
which  onlrtfiOOorthereabouts  had  been  paid,  pray- 
logtliatanaooountbetakeaandjudgmentrendered 
for  irtiatever  remained  due.  an  amendment  being 
allowed  making  the  demand  for  a  sum  oerlalo  on 
tbe  theory  that  the  original  oomplalnt  contained 
no  demand  for  a  deflntte  sum  of  money. 

So  a  writ  of  prohibition  will  not  Issue  to  an  in- 
ferior oourt  on  the  ground  that  the  debt  In  suit  In 
an  action  l>efore  It  Is  greater  than  Its  jurisdlotlonal 
limit  where  the  plaintiff  will  remit  all  beyond  the 
jurlsdictioDHl  amount.  People  y.  Ifarlne  Oourt  of 
New  fork,  80  Barb.  8U.  - 

A  summons  Issued  by  a  justloe  in  an  action  of 
trespass  on  the  oase  pluolng  tbe  damageeataflg- 
we beyond  the  limit  of  his  Jurisdiction,  however, 
Qonfen  no  jarlsdiotlon  over  the  defendant  and 
does  not  autborlice  the  plaintiff  to  ti^  judgment 
on  default  for  a  sum  within  the  Jurisdlotlonal 
hmlt.  Tager  v.  Hannah, «  Hill,  SSI. 

And  a  summons  placing  tbe  damages  at  a  figure 
beyond  tbe  limit  of  the  court's  Juriedtctloo  cannot 
be  amended  by  reduoing  It  to  a  figure  within  the 
limit.  Hclntyre  V.  Carriere.  17  Hun,6t. 

And  a  Justice  of  the  peace  before  wbomao  action 
Is  brought  In  whloh  the  notitie  claims  an  amount  In 
excess  of  his  jurisdiction  does  not  acquire  Jurisdic- 
tion by  the  ButeequoQ  t  filing  of  a  petition  therein 


'  after  a  demurrer  to  the  jurisdiction  has  been  filed, 
claiming  less  than  the  Jurledletlooal  amount. 
H  ynds  V.  Fay  Bros.  70  Xowa.  488. 

Nor  can  a  writ  brought  tn  a  poUoe  oourt  with  an 
ad  ddfnmun  beyond  its  JurlsdloUon  be  amended  on 
appeal  by  inserting  an  amonnt  within  It.  Mo- 
Quade  V.  O'Nell,  15  Gray,  fiS,  77  Am.  Deo.  8tO:  Dun- 
barv.  BltUe,?  Wis.  lUl 

And  an  offer  to  remit  tbeezoess  <a  a  Judffment 
over  the  Jurisdictional  limit  of  a  Justice  of  the 
peace  In  an  action  tried  by  blm  will  not  cure  error 
In  overruling  a  motion  to  dismiss  the  action  upon 
the  filing  of  a  second  paragraph  of  the  complaint 
during  the  pendency  of  an  appeal  by  which  tbe  de- 
mnnd  for  judgment  was  xalsed  above  the  jnrlsdlo- 
tional  Umlb  Pritobard  t.  BarthokMaaw,  4B  Ind. 
819. 

And  Uie  defendant  In  an  matSoa  In  justloe^  oourt 
oannoton  motion  to  dlraalsabis  oerttorari  to  review 
the  Justice's  Judgment  on  tbe  ground  that  be 
claimed  a  Bc  t-off  of  more  than  ffiO  and  that  therefore 
an  appeal  would  lie,  write  off  his  claim  so  aa  to  re- 
duce It  below  m  for  the  purpose  of  nphtfldlng 
Juribdiotlon  by  oerCforarL  HeDouald  v.  IMekeua, 
68aa.77. 

So  in  Pluoket  v.  Evans,  Z  B,  Dak.  484,  it  was  held 
that  a  defect  in  jurisdiction  due  to  the  fact  that  the 
summons  clsimed  a  sum  with  Interest  whloh  would 
amount  to  more  than  the  limit  of  tbe  court^a  juris- 
diction Is  not  cured  by  a  written  oonsenc  filed  at 
the  time  of  the  trial  remlttlDg  tbe  excess,  but  it 
was  said  that  a  party  might  undoubtedly  reduce 
bis  claim  to  an  amount  within  a  juBtice*s  jurladlo- 
tlon  by  credlisorothwwlae  prorided  It  was  done 
before  the  oommenoement  of  the  suit  and  the  sum 
claimed  was  within  the  oourt^  jurisdiction. 

In  England  tbe  rule  Is  that  payment  of  part  of  a 
claim  In  orderto  reduce  tbe  amount  below  lOOX  so 
that  tbeeoUon  can  be  sent  from  the  high  oourt  to 
tbe  oounty  court  must  have  been  made  bef<»e  the 
action  wsa  commenced.  Hodgaon  v.  Bell,  L.  B.  M 
Q.  B.  Div.  625. 

But  the  Jurisdiction  for  the  purpose  of  ordering 
an  action  brought  In  the  BnglMi  high  court  to  be 
tried  in  the  oounty  oourt  under  tbe  BngUsh  Ootmty 
Courts  Act  UBS,  I  n,  providing  therefor  wbcswthe 
claim  Indorsed  on  tbe  writ  does  not  exceed  100£or 
Is  reduced  by  payment,  set-off.  or  otherwise  to  a 
sum  not  esceedios  100£,  is  not  defeated  by  a  ooun* 
terolalm  for  unliquidated  damages.  OoUford  v. 
Lambeth  tlS86]lQ.  a  92. 

And  before  the  County  Court  Bute  85  of  18G8  re- 
quiring an  abandonmentortheezoeas  of  tbe  Juris- 
dictional limit  to  be  entered  on  tbe  particulars  be- 
fore service,  it  might  be  made  at  any  tlroebefon 
the  hearing  provided  it  was  by  soma  act  In  court, 
and  a  minute  of  tbe  abandonment  made  by  tbe 
Judge  at  tbe  hearing  gave  him  Jnriadloaon.  Isaac 
V.  Wyld,  8 1.  M.  *  P.  ITfi.  T  Bzch.  UB,  XIL.  J.  Bxch. 

4B,ujur.im  r.a.B. 
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this  oauBft,  in  vhich  the  cases  apon  this  ques 
tloD  bv  the  courts  of  the  differeat  atAtes  hare 
been  aiscussed  and  commented  upon  io  an 
able  and  admirable  way,  but  It  would  serve 
DO  useful  purpose  to  ftutber  discuss  such 
cases.  We  will  only  announce  our  cooclu- 
sion  that  the  appellants  had  the  riffbt  to  bring 
tiieir  case  within  the  lurlsdiction  of  the  jua- 
tioe  of  the  peace  by  remitting  a  portion  of 
the  principal  of  their  note.  We  do  not  see 
that  it  is  any  violation  of  the  rights  of  a 
debtor  to  allow  his  creditor  to  remit  by  rol- 
oatary  credits  a  portion  of  his  debt,  and  tlitia 
IvlDg  his  claim  wltbtn  the  jurisdiction  of  an 
Inferior  court.  Afier  the  judgment  of  the 
Inferior  court  is  rendered  upon  the  reduced 
claim,  the  part  remitted  Is  completely  extin- 
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[  guished,  and  can  never  afterwards  be  asserted 
against  the  debtor.  If  tlie  creditor  desires  to 
avail  himself  of  the  speedy  Justice  furnished 
bv  these  Inferior  courts,  at  the  exnense  of  a 
portion  of  his  claim,  he  should  be  allowed 
to  do  so.  We  therefore  conclude  Uut  the 
judgnient  of  the  justice  of  the  oeace  against 
Sal  lie  Falconer  for  $299  and  Interest  was 
valid. 

T/ie  daeree  of  the  Oireuit  (hurt  deelarinff  taid 
judgment  void,  and  tnjffining  the  eoUeetion  of 
the  mme.  i$  therefore  Ttverted.  and-  tile  cause 
remanded. 

HugheflfJ.,  being  absent,  did  not  par- 
ticipate. 
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CBBHICAL  NATIONAL  OF  NEW 

YOftE 

e. 

David  ABM8TR0NG.  Receiver  of  the  Fi- 
delity National  Bank. 

IBB  Fed.  Bep.  sn);  tt  Ved.  Hep.  8l9.i 

1.  The  flMtthataa^Boerantboriiedto 
bovTOw  moner  far  »  bank  is  enga,g^ 
tn  deftmndiiif  It  will  not  prevent  tbe  Uabil- 
ttr  of  the  bank  on  «  loan  obuloed  by  him  for 
the  bank  from  aootber  bank,  whloh  haa  no 
knowledge  of  bis  fraud. 

Mm  Tk*ol«lmaof  oredltonof  Miuolv- 
mat  natkmal  bank  oMuwt  beredneed 
tar  any'  credit  for  oolleottons  from  oollater&i 
made  after  tbe  declared  insolvencr  of  the  baak, 
whether  before  or  after  proof  of  claims. 

8.  lBt«re*t  eannot  be  allowed  on  div- 
idends from  an  Insolvent  oaUonal  bank  be- 
tween  the  time  when  they  are  declared  and  the 
subsequent  preeentatlon  of  claim*,  although  the 
eredJtor*!  delay  m  |Mt)vlDg  olalma  was  due  to  an 
erroDooua  belief  that  collateral  held  bj  Uie 
ciedltor  waa  applioabls  to  these  olaimg. 

4.  Tkm  MfhHMlof  a  eradltor  of  a  n&< 
ttoaal  baak  to  aecefit  dlTldends  under 
an  offer  by  the  receiver  of  tbe  bank  of  a  oertalo 
amount,  made  without  prcjudlrc  to  ihe  creditor^ 
olalniB,  will  prevent  olalmluir  interest  on  the 
amountof  the  dlvUend  that  offered,  but  toterest 
naj'  be  oollaoted  on  tbeexoeasof  tbe  dividend 
to  which  tbe  creditor  was  entitled  above  the 
amouDtcrfTeced. 

6.  For  a  reaaonable  time  taken  br  a  re- 
ceiver of  an  liuolveDt  bank  to  reject  or  acce^tt  a 
claim,  which  In  tbia  case  was  twenty  daj-s,  do 
Interest  should  be  allowed  on  a  dividend  upon 
ttaeelaim. 

^  Toehar^anatioBalbaiikonaloan 
Ofmmey*  the  persons  maklnir  It  must  see  that 
the  oflloer  or  agent  aotlog  for  tbe  bank  bad 

Hon.— Tbe  above  decision  la  of  great  Impor- 
tanoe  on  tbe sublectof  collections  from^collateral 
seeorttr  as  affecting  the  amount  of  claims  aintinst 
lasoIveDt  national  baafea.  The  preoedeota  are  very 
fully  presented  In  the  report  of  the  case. 

For  ezceptlonsj  to  prohibitions  of  prefeTeooee  by 
oatkmal  twoka.  see  nete  to  Umlra  8av.  Bank  t. 
OaviB(N.T.}»I..aA.M 
96L.a  A. 
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special  authority  to  borrow  money  orthatblsaot 
was  ratlflod. 

7.  Tbe  effeet  ot  an  offer  to  pay  divi- 
dends upon  a  part  ot  a  claim  against  an  In- 
solvent bank.  In  preventing  the  mimlogot  In- 
terest in  case  the  offer  Is  rejected,  will  be  de- 
stroj-ed  by  an  absolute  dental  of  liability  in  a 
BubtieciueDe  suit  to  compel  the  ailowanoe  of  the 
entire  claim. 

(November  IS,  UnS.) 

CROSS-APPEALS  from  a  judement  of  tbe 
Circuit  Court  of  the  United  States  for  ibe 
Southern  District  of  Ohio  Id  s  proceeding 
brought  to  establish  a  claim  Burninat  an  in- 
solvent bank,  ibe  plaintiff  appealing  from  so 
much  of  tbe  decree  as  refused  to  allow  Ibe 
claim  to  the  full  amount  and  defendant  ap- 
pealing from  so  much  as  refused  to  reduce 
the  claim  to  the  amount  designated  by  the 
receiver.  Becersed. 
Tbe  facti  are  slated  In  the  opinions. 
Before  Brown,  Circuit  Juttiee,  and  Taft  and 
LurtOD,  Circuit  Jvdget. 

Mr.  William  Worthin^on,  for  plaintiflF: 
Tbe  proper  rule  for  ascerlaiuiog  dividends  Is 
to  ascertain  tbe  amount  due  upon  tbe  claim  at 
tbe  date  of  the  creation  of  tbe  trust  io  favor  of 
general  creditors  (i.  «.,  in  tliis  instance,  the 
suspension  of  the  bank),  regardless  of  cot- 
laterals,  and  pay  dividends  upon  this  basis, 
until  by  dividends  and  collections  from  col- 
liiternls  tbe  claim  has  been  paid  ia  full,  or  tbe 
sswts  are  exhausted. 

IT.  S.  Rev.  Slat.  §S  5284-S2S6,  5242.  and 
section  1,  of  tbe  Act  nf  June  30,  1876,  19  Slat, 
at  L.  6S.  Supp.  to  Rev.  Stat.  Ist  ed.  p.  31Q.  and 
2d  ed.  .p.  107,  create  a  trust  In  favor  of  creditors 
of  an  ifisolveot  bank,  and  ibis  li  un  has  lis  in- 
ception, not  in  the  appoioloicut  of  the  re- 
ceiver, but  in  tbe  commi^ion  of  the  act  of  in- 
solvency which  led  to  tbat  uppoiDiment. 

First  Kat.  Hank  of  Selma  v.  Cfa%,  88  tJ. 
S.  21  Wall.  609,  33  L.  ed.  687;  l^t  v.  Arm- 
$tro>iff,  146  U.  8.  m,  86  L.  ed.  1050. 

Holders  of  circnlating  notes  have  a  flral 
lien;  only  tbe  balance  is  available  for  distribu- 
tion among  otbrr  creditors.  Tbe  distribution 
mtist  be  "ratable"  that  Is,  upon  one  rule  or 
proporttoD,  applicable  alike  to  all.  and  necea- 
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nrily  mtut  have  refereoce  to  the  amouDt  due 
the  creditor. 

Tbe  statute  fixes  a  time,  and  one  time,  vltb 
reference  to  which  all  calculatiooa  are  lo  be 
based.  Tbe  dividend  must  be  "ratable."  It 
caoDOt  be  ratable,  that  is.  In  tbe  same 
ratio  of  proporiion,  unteas  the  same  basia  is 
adopted  for  al]  claims,  that  is,  unless  tbey  are 
all  eBtimated  at  the  same  point  of  time. 

This  can  he  attained  only  by  ealimattng 
every  claim,  once  for  nil,  aa  ft  stood  when  the 
trust  in  favor  of  crcdiiOi'S  arose;  that  is,  io 
tbls  case,  when  tbe  banli  suspended  payment. 

United  Statet  T.  Knot,  111  D.  8.  784,  28  L. 
cd.  60S. 

The  ^Ting  of  collateral  ia  not  a  payment  or 
satisfaction.  The  debtor  ytbo  has  given  col- 
lateral security  remains  a  debtor,  notwilb- 
standing,  to  tbe  full  amoant  of  the  debt. 

T.  United  8tate$,  92  U.  a  628.  28  L. 

ed.  514. 

Tbe  amount  due  upon  tbe  claim  when  tbe 
Insolvency  of  the  bank  la  declared  la  not  af- 
fected by  tbe  fact  that  tbe  claim  was  secured. 

Eaatern  Tomu7iip$  Bank  T.  Vermont  Nat. 
Bank,  22  Fed.  Bep.  186. 

The  statute  furnished  a  complete  code  for 
the  dtstribtttion  of  the  effects  of  an  Insolvent 
national  bank,  and  Its  provisions  cannot  Ix 
departed  from. 

Cook  Oounty  Nat.  Bank  ef  Chicago  v.  United 
Staten.  107  U.  8.  445,  448,  27  L.  ed.  537,  538. 

Although,  for  purposes  of  ascertaining  (he 
rights  of  creditors  inter  tete,  and  their  several 
proportions  of  tbe  moneys  to  be  distributed 
pre  rata  aa  dividends,  interest  is  computed  to 
tbe  declaration  of  Insolvency,  yet  as  to  tbe  In- 
solvent bank  and  its  stockholders  interest  sub- 
sequenily  accruinglsa  debt,  and  must  be  paid 
In  full  before  anv  part  of  the  asscta  is  divided 
among  Ibe  slocknol tiers. 

National  Bank  of  the  Oommonteealth  of  Neto 
York  V.  Meetuinie*  Nat.  Bank  of  Trenton,  9A 
U.  S.  487.  24  L.  ed.  176;  Richmond  v.  Inne. 
121  0.  8.  27.  64,  80  L.  ed.  864,  876. 

All  dividends  must  be  computed  upon  tbe 
amount  due  on  the  day  of  insolvency. 

MilhT^i  App.  &5  Pa.  481;  Patten's  App.  45 
Pa.  161,84  Am.  Dec. -479;  Brough'$  Estate.  71 
Pa.  460;  GTaejr»  App.  79  Pa.  146;  MtUer't 
Sktate,  82  Pa.  118,  22  Am.  Rep.  754;  Morion 
T.  OcldiMll,  8  8tn>bb.  Eq.  163;  AOen  v.  Daniel- 
son,  IB  R.  L  480;  Midgekv  v.  SSoeomb,  82  How. 
Pr.  423;  Findlay  v.  Hosmer,  2  Conn.  850; 
Moses  V.  RanM,  2  N.  H.  488;  Brmon  v.  Mer- 
chanU  d  Farmers  Nat.  Bank,  79  N.  C.  244; 
Logan  v.  Anderson,  18  B.  Mon.  114;  Oitizens 
Bank  ef  Paris  v.  Patterson,  78  Ky.  291;  Re 
Bates,  118  III.  B34,  60  Am.  fiep.  888; 
Third  Nat.  Bank  of  Detroit  v.  Haug.ll  L.  R. 
A  827.  92  Mich.  607;  K^g  r.  Millar,  83  Or. 
4i  Q;  Matthews  v.  giSdeitti/  Title  A  Trvet  Oe.  52 
Fed.  Rep.  687. 

Interest  should  be  allowed  on  dividends. 

Armstrong  v.  American  Exch.  Nat.  Bank, 
188  U.  8.  m,  83  L.  ed.  747. 

Tbe  proposition  was  not  In  fact  without 
prejudice,  but  unequal,  and  burdensome  to 
tbe  Chemical  Bank,  and  its  acceptance  might 
result  in  the  loss  of  actual  rights  of  substantial 
value. 

Tbe  refusal  of  tbat  offer  bas  not  forfeited 
S8  L.  R  A. 


tbe  right  to  Interest  thereafter  sccrulng  upo» 
unpaid  dividends. 

Xoare  v.  Norman,  18  L.  K.  A.  869.  52  Minn.. 
88. 

On  rehearing. 

For  a  tender  to  be  efiScacIoua  in  stopping  In- 
terest the  following  things,  among  otbers.. 
mxtst  appear:  An  offer  to  pay,  made  absolutely^ 
and  uncondltlooally,  except  as  to  requiring  a. 
voucher  for  the  sum  propcned  to  be  paid.  Tne- 
sum  offered  must  be  the  full  amount  due  on 
someparticalvclaim.  Tbeaum  offered  must  be- 
actually  produced  and  tendered  in  tegal  lender 
money,  unless  tbe  actual  production,  or  objec- 
tion to  tbe  kind  of  money  offoed.  be  waived. 
Tbe  offer  must  be  kqit  open,  and  always  ready 
for  acceptance. 

Dixon  V.  Clarke,  6  O.  B.  866;  4  Benjamin. 
8ales,  4tta  Am.  ed.  by  Bennett,  pt.  6,  chap.  2. 
§§718-738;  2Chitty,  PI.  MSO;  1  Saunders,  PL 
&  Pr.  88,  note  f;  2  Oreenl.  Ev.  gg  600-608;  1 
Sutherland,  Damages.  *443-474,  igg  ^60-^78^ 
Sei/sv.  Roder.  1  Head,  19. 

In  courts  of  equity  the  rules  are  the  same. 

3  Dan.  Cb.  Pr.  *1898-1896;  3  Jones,  Hortg. 
886-902:  Gammon  v.  Stone,  1  Ves.  Sr.  889: 
/tisAop  V.  Ghnreh,  2  Ves.  Sr.  873;  Oarforth  v.. 
Bradtev,  Id.  678;  Webster  v.  Fireneh,  11  HI. 
254;  MeOalU]/  v.  Otey,  90  Ala.  808;  Braek  v. 
Bidy,  18  Ohio  St.  806;  Kortrigki  Oaiy,  2L 
N.  Y.  848,  78  Am.  Dee.  146;  Tufhitl  v.  Mor- 
ris. 81  N.  Y.  100;  Werner  v.  7Ve&,  197  N.  Y.. 
217. 

Armstrong's  offer  falls  far  abort  of  comply- 
ing with  tbe  requirements  of  the  law  as  to  bow 
a  tender  should  be  made. 

T%omaey.  Beans,  10  East,  101;  Pmeney  v. 
Romberg,  8  Jur.  746;  Dimn  v.  (Hark,  supra^ 
Searlet  v.  Sedgiam,  5  El.  &  Bl.  689;  PhiUpottv 
y.  Clifton,  10  Week.  Rep.  186:  Graham  T. 
Linden.  50  N.  Y.  647;  Weiverto^e  App.  (Pa.)L 
Cent.  Rep.  897. 

A  tender  must  be  clear,  certain,  and  definite;, 
if  it  be  obscure,  if  there  be  doubt  as  to  what, 
would  be  the  position  of  tbe  creditor  if  he  ac- 
cepted it,  it  bas  no  virtue,  and  its  refusal  can- 
not be  urged  agaiDst  him. 

Potte  V.  Plmeted,  30  Hicb.  148;  ProOfir 
Behinson,  85  Mich.  284. 

Mr.  John  S.  Herron.  for  defendant: 

Tbe  claim  of  the  Chemical  Bank  is  the- 
amount  actually  due;  that  ia  what  must  be- 
proved  or  allowed,  or  judicially  adjudicated 
by  a  court  of  competent  juriadictlon. 

Be  PaU^er,  14  Fed.  Rep.  247. 

According  to  the  proper  construction  of  the- 
national  hanking  act  a  dividend  is  payable  only 
upon  tbe  amount  actually  due;  upon  tbe 
aiiiount  for  which  a  judgment  would  be  ren- 
dered If  suit  be  brought  against  the  bankrupt; 
tbe  insolvency  of  tbe  bank.  If  It  takes  no  ri^ts. 
from  the  creditor,  adds  none  to  bis  claim;  and 
tbe  doctrine  tbat  a  particular  time  Is  estab- 
lished at  which  all  claims  must  be  valued,  ap- 
plies only  lo  matters  in  which  all  are  interested 
alike,  and  not  to  matters  such  as  payments  on- 
particular  claims,  and  is  established  in  the  In- 
terest of  equality  among  the  creditors,  and 
not  to  destroy  equality. 

It  was  the  duty  of  the  Chemical  National: 
Bank  to  collect  tbe  collateral  paper  aa  It  ma- 
tured, and  to  apidy  whatever  It  received  to  th* 
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MttafMtkm  pro  tanto  of  the  itibt  u  securitj 
for  wlucb  it  wu  given.  The  dfect  of  psy- 
meDti  received  from  coIlBteiBli  ramained  toe 
nme.  Such  psymenti  abould  be  applied  to 
the  ■attafaction  of  the  debt  afterwards,  as  be- 
fore. 

Wbe  ler  T.  Nmebould,  16  N.  Y.  898:  Qrten- 
wood  V.  Taifter,  I  Rtua.  ft  H.  185;  Maton  v. 

WUu  Bkivping  Cb.  L.  R  8  Ch.  779;  Amory  v. 
Aniiei*,  16  Uaw.  809;  Farnum  t.  BouteUe, 
IS  Met.  1C9:  St^ier  r.  Loring.t  Cueb.  687; 
Fint  Nat.  Bank  of  Bottm  r.  Baatern  R.  Co. 
m  Haas.  524:  Jfu^efM  Boamb,  8S  How. 
Pr.  438;  KnoMFtmon,  18  R.  I.  90; 
Sairit,  3  Nat.  Baokr.  Beg.  105;  Third  IfaL 
Bank  of  Baltimore  r.  Lanahan,  66  Md.  461; 
Wheat  r.  JHngU,  8  L.  R  A.  876,  82  S.  C.  473; 
B»  P^neeh,  S  Wash.  844.  See  WurU  t.  Bart, 
18  Iowa,  B15;  Stoiy,  Bq.  Jur.  %  6881 


T»A*  OwvuA  Judge,  delivered  the  oplnioo 
of  the  court: 

Tbese  are  croBs-appeala  from  a  decree  of  the 
circuit  court  for  the  southern  district  of  Otiio 
dlrectiog  the  receirer  of  the  inaolvent  and 
defunct  Fidelity  National  Bank  of  Clncic- 
natl  to  allow  a  claim  of  the  Cbemlcal  Na- 
tional ^nk  of  New  York  agatnat  the  asaeta 
in  hl8  handa  for  $905,460.  The  Chemical 
Bank,  the  oomplaioant  below,  objects  to  the 
decree  on  the  ground  that  the  claim  abonld 
have  been  allowed  for  $800,000  and  interest, 
while  the  lecelTer  objects  to  the  decree  lie- 
cause  the  claim  as  allowed  was  not  reduced 
by  about  $10,000. 

On  March  fi,  1887,  the  Chemical  Bank 
placed  to  the  oredlt  of  the  Fidelity  Bank 
$800,000,  the  proceeds  of  a  call  loan,  as  col- 
lateral for  wbicb  a  number  of  bills  receivable 
had  been  pledged.  E.  L.  Harper,  vlce-pres- 
fdent  of  ttie  Fidelity  Bank,  who  secured  tbe 
loan,  directed  that  tbis  credit  be  transferred 
on  tbe  books  of  the  Fidelity  Bank  to  bis 
individual  account.  This  was  done,  anttthe 
money  waa  checked  out  by  Harper. 

On  June  81,  1887,  tbe  Fidelity  Bank  sus- 
pended payment.  Its  doors  were  closed  by 
order  oi  the  comotrolter  of  the  currency 
upon  that  day,  anif  on  tbe  27th  of  tbe  same 
month  tbe  comptroller  appointed  tbe  defend- 
ant, Armstrong,  Ita  receiver.  None  of  the 
eoUaterala  on  uie  $800, 000  loan  had  been  col- 
lected by  the  Chcnnical  Bank  befwe  the  re- 
ceiver took  possession  of  tbe  Fidelity  Bank. 
Bubseouently  three  notes  made  by  J.  W. 
Wilshlre,  and  indorsed  by  John  V.  Lewis, 
for  $2^,000  each,  which  were  among  the  col- 
laterals for  tbe  $300,000  loan,  were  collected 
by  tbe  Chemical  &nk;  and  another  not^ 
having  the  same  maker  and  indorser,  for  an- 
other $25,000.  could  have  been  collected,  had 
tbe  Chemical  Bank  not  been  neglifont  in  foil- 
ing to  demand  payment  and  to  notify  the  in- 
dorser, for.  though  Wilshire  the  maker  was 
insolvent,  Lewis  tbe  indorser  was  able  to  pay. 
The  Chemical  Bank  bod  made  other  advances 
to  the  Fidelity  Bank  upon  which  it  lind  re 
ceived  other  collateral.  In  tbe  belief  that  it 
was  entitled  to  use  all  the  oollateral  In  its 
hands  to  pay  all  the  obligations  of  the  Fi- 
delity Bank  to  ItseH  without  regard  to  the 
28  Ii^  B.  A. 


particular  loans  upon  which  particular  col* 
lateral  had  been  deposited,  the  Chemical 
Bank  bad  gone  on  making  collections,  and 
bad  applied  the  proceeds  of  the  collateral 
indiscriminately  to  the  aggregate  debt,  so 
that  it  bad  paid  tbe  entire  indebtedness  of 
the  Fidelity  Bank  owing  to  it,  and  had  on 
hand  a  balance  of  $88,000,  which  it  turned 
over  to  the  receiver.  Tbe  receiver  objected 
to  the  "massing"  of  tbe  collateral,  and  in- 
sisted that  tbe  Chemical  Bank  could  not  use 
collateral,  given  to  secure  one  obligation,  to 
pay  another.  This  resulted  in  litigation,  in 
which  tbe  receiver  was  successful,  and  ob- 
tained $286,000  from  the  Chemical  Bank. 

And  so  it  happened  that  on  the  25tb  of 
April,  1800,  and  not  until  then,  the  Chemi- 
cal National  Bank  presented  its  claim  for 
$300,000  on  the  loan  already  referred  to.  The 
recelTer  objected  to  the  claim,  on  the  ground 
that  $75,000  wbicb  tbe  bank  bad  collected 
on  tbe  collateral  before  proving  lis  claim, 
and  about  $9,000  thereafter  collected,  and  the 
$25,000  which,  through  ito  negligence,  it 
had  failed  to  collect,  should  be  credited  on 
the  claim. 

The  answer  of  the  receiver  made  tbe  de- 
fense that  the  Fidelity  Bank  could  not  be 
held  liable  for  tbe  $30U,OUO  loan,  because 
Harper  bad  negotiated  it  without  tJie  know- 
ledge of  the  other  offlcera  of  the  bank,  and 
had  fraudulently  appropriated  tbe  proceeds 
of  the  loan  to  bis  own  uses.  The  defense  has 
not  been  pressed  on  us  by  counsel  for  tbe 
receiver,  and  certainly  cannot  be  sustained. 
Tbe  evidence  Is  undisputed  that  the  Clieini- 
cal  National  Banb  had  no  knowledge  that 
Harper  was  engaged  in  defrauding  tlie  Fi- 
delity Bank,  and  dealt  with  blm  as  an  au- 
thorized officer  of  that  bank,  and  the  money 
waa  placed  to  its  credit.  Tbe  debt  was, 
therefore,  the  debt  of  tbe  Fidelity  Bank. 

The  next  question  is.  Shall  creditors  of 
an  Insolveat  national  bank,  in  proving  their 
claims,  be  required  to  allow  any  crwit  for 
collections  from  collateral  made  subsequent 
to  the  declared  Insolvency,  and  before  proof 
of  claim?  If  so,  shall  the  claims  as  proven 
be  also  subsequently  reduced  by  collections 
from  collateral  made,  after  proof,  and  before 
dividends  are  declared,  thus  varying  the 
basis  of  distribution  from  dividend  to  divi- 
dend? Or  shall  the  rule  In  bankruptcy  be 
followed,  by  which  tbe  creditor  holding  col- 
lateral shall  be  required  to  reduce  his  claim 
by  the  actual  collections  and  the  estimated 
value  of  his  uncollected  collateral? 

The  court  below  held  that  tbe  creditor 
should  be  required  to  allow  a  credit  of  all 
collections  made  before  filing  his  proof  of 
claim,  but  not  of  those  made  thereafter.  Tbe 
recel  ver  contends  that  tbe  rule  In  bankruptcy 
is  the  proper  one,  while  the  complainant  bank 
maintains  tliat  It  should  be  allowed  to  prove 
its  claim  as  it  existed  at  the  moment  of  de- 
clared insolvency. 

It  is  singular  that  in  the  years  during 
which  tbe  national  banking  act  has  been  in 
force  tbe  foregoing  questions  have  not  been 
settled  by  a  decision  of  the  supreme  court. 
It  is.  for  the  federal  courts,  a  new  and  im- 

Eortant  question,  and  has  received  at  our 
ands  tbe  consideration  it  deaervea.  We  hav* 
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hcKB  greatly  asslitcd  hj  the  elaborate  and 
able  written  and  oral  arfcumenta  of  counael 
for  botli  piirtlfg,  in  wliicli  all  the  many  de- 
cided cases  prcsenliog  the  same  or  analogous 
questions  have  been  industriously  reviewed 
and  discussc-d. 

By  section  6234,  Rev.  Btat. .and  section  1  of 
the  Act  of  June  80,  1876  (19  Stat,  at  L.  63) ,  It 
Is  made  the  duty  of  the  comptroller  of  the 
currencv  to  appoint  a  receiver  to  wind  up  a 
national  banking  association  whenever  the 
comptroller  shall,  after  examination,  have 
become  satisfied  of  Its  insolvency.  It  is  the 
duty  of  the  receiver  thus  appointed  to  take 
possession  of  the  boolu  and  effects  of  the 
bank,  liquidate  its  assets,  and  pay  tbe  money 
thus  realized  Into  tbe  treasury  of  the  United 
States. 

Section  5285  makes  it  tbe  duty  of  tbe  comp- 
troller thereupon  to  give  notice  by  public 
advertisement  for  three  months,  calling  on 
all  persons  baring  claims  against  tbe  asso- 
ciation to  present  the  same,  and  to  make  legal 
proof  thereof. 

Section  5343  declares  void  all  transfers  of 
Its  property  by  the  national  bank  after  the 
f»mmission  of  tbe  act  of  insolvency,  or  in 
contemplation  thereof,  to  prevent  distribu- 
tion of  Its  assets  In  tlie  manner  provided  In 
said  national  banking  act,  or  witb  the  view 
to  prefer  any  creditor,  exceot  In  payment  of 
its  circulating  notes.  And  it  further  pro- 
vides that  no  judgment  or  Injunction  shall 
be  Issued  a^Inst  the  bank  or  its  property 
befiire  final  judgment  In  any  suit,  action,  or 
proceeding  in  any  state,  ooun^,  or  munici- 
pal fmurt. 

Section  6386  provides  that,  after  making 
full  provision  for  the  redemption  of  the  cir- 
culating notes  of  the  association,  "the  comp- 
troller shall  make  a  rataiile  dividend  of  the 
money  so  paid  over  to  him  by  such  receiver 
on  all  such  claims  as  may  have  been  proved 
to  bis  satisfaction  or  adjudicated  in  a  court 
of  competent  Jurisdiction,  and  as  the  proceeds 
of  tbe  assets  of  audi  association  are  paid  over 
to  him,  shall  make  further  dlvldtfnds  on  all 
claims  previously  proved  or  adjudicated,  and 
tbe  remainder  of  the  proceeds,  if  any,  shall 
be  paid  over  to  tbe  shareholders  of  such  as- 
sociation or  their  legal  representatives  in 
^^OTtitm  to  the  stock  by  them  respectively 

Tbe  suspension  of  tbe  bank,and  its  seizure 
1^  tbe  comptroller  and  his  appointee,  the 
receiver,  work,  by  operation  of  law,  a  trans- 
fer of  the  title  to  the  assets  of  the  bank  from 
the  bank  to  the  comptroller  and  receiver,  in 
trust  to  reduce  Ihe  assets  to  money,  and  ap- 
ply them,  as  directed  by  the  national  bank- 
ing act— first,  to  the  redemption  of  the  cir- 
culating notes  of  the  bank;  and,  second.  In 
ratable  distribution  to  tbe  creditors  of  tbe 
bank.  Scott  v.  Armstrong,  146  XJ.  S.  499,  86 
L.  ed.  1059;  United  States  v.  Knox,  111  U. 
8.  784,  38  L.  ed.  603. 

It  Is  manifest  tbat  It  would  utterly  defeat 
the  object  of  tbe  banking  act  if,  after  the 
suspension,  tbe  assets  remained  subject  to 
levy,  execution  or  attachment  and.  there- 
fore, that  the  oassing  of  the  assets  into  the 
hands  of  the  receiver  removes  all  tbe  prop- 
erty of  the  bank  from  liability  to  process  to 
38  L.  R  A. 


'  secure  satisfaction  of  judgm^ta.  Fint  Sat. 
Bank  cf  Selma  v.  Oe&g,^  U.  S.  31  Wall. 
609,  33  L.  ed.  687. 

Tbe  right  which  a  creditor  of  the  bank  had 
before  suapensioQ  of  levying  an  executi<Hi  to 
satis^  his  judgment  is  sone,  and  for  it  is 
substituted  a  fixed  and  dennite  interest  In  the 
assets  as  a  securltv  for  the  payment  of  his 
debt,  which  it  is  uie  purpose  of  the  banking 
act  to  reduce  to  money,  and  apply  on  his 
debt,  with  all  convenient  speed.  We  see  no 
reason  why  this  does  not  apply  as  well  .to 
creditors  who  bold  collateral  as  to  those  who 
are  unsecured.  It  Is  well  settled  that  tbe 
holding  of  collateral  does  not  prevent  a  cred- 
itor from  enforcing  his  claim  In  the  ordinary 
way  by  judgment  and  execution  against  a 
debtor  without  any  deduction  for  his  collat- 
eral. Lev)i»  V.  Vnittd  ^tet,  93  U.  S.  618, 
23  L.  ed.  518. 

When  the  secured  creditor  Is  required  by 
the  transfer  of  the  assets  in  trust  for  winding- 
up  purposes  to  forego  his  right  to  satisfy  bis 
entire  debt  out  of  tbe  property  of  the  bank 
by  levy  and  execution,  why  should  there  be 
substituted  for  that  right  anything  less  than 
that  which  the  unsecured  criedltor  gains  by 
yielding  up  tbe  same  rlght¥  Take  the  case 
of  two  creditors  of  the  bank  for  $1,000  each, 
(me  with  collateral  and  the  other  unsecured. 
Before  suspension,  the  one  has  two  modes  of 
collecting  bis  debt — first,  by  levy  and  execu- 
tion for  |1,000;  and,  second,  by  reducing 
and  applying  the  collateral.  Tbe  other  has 
but  one.— that  of  a  levy  and  execution  for 
$1,000.  When  the  bank  suspends,  tbe  unse- 
cured creditor  acquires,  in  exchange  for  bis 
right  to  levy  on  the  property  of  the  bank  to 
make  $1,000,  an  undivided  interest  In  the 
assets  held  by  the  reraiver,  after  the  circu- 
lating notes  are  paid,  which  bears  the  same 
ratio  to  the  entire  assets  of  the  bank  as  $1,000 
does  to  the  entire  indebtedness.  If  so,  why 
should  not  tbe  secured  creditor,  who,  before 
the  suspension,  bad  also  the  right  to  make 
$1,000  by  levy  on  the  property  of  the  bank, 
receive  the  same  ratable  interest  In  the  assets 
held  by  tbe  receiver?  Tbe  suspension  of  tbe 
bank,  and  Its  seizure  by  order  of  tbe  comp- 
troller, have  no  effect  to  change  the  rights 
of  tbe  creditor  with  reference  to  bis  collat- 
eral. He  enjoys  praclsely  tbo  same  advantage 
over  the  unsecured  creditor,  wlUi  respect  to 
the  collateral,  tbat  he  did  before  the  suspen- 
sion. With  reference  to  obtaining  satisfac- 
tion out  of  tlie  general  assets  of  tbe  bank 
before  suspension,  their  rights  were  equal. 

must  their  rights  be,  after  the  sequestra- 
tion of  tbe  assets  for  ratable  distribution. 
Illustrations  are  put  to  show  ttie  injustice 
of  the  view  we  are  advocating.  A.  lias  a 
claim  of  $1,000  against  the  bank,  for  which 
be  holds  bonds,  worth  $600.  as  security.  B. 
has  a  claim  of  $500.  A  dividend  of  60  per 
cent  Is  declared,  and  A.  receives  $500  on  his 
claim,  leaving  $600  due,  which  he  subse- 

auently  satisfies  out  of  the  collateral.  A.  is 
lus  paid  in  fall,  while  B.  receives  but 
$350.  Now.  It  is  said  that  A.  who  bad  a 
claim  of  $500  which  was  unsecured,  has  had 
his  unsecured  claim  paid  In  full,  while  B., 
who  also  had  an  uosecnred  claim  for  tbe  same 
amount,  haa  only  received  $360,  whidi  moat 
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be  najoit  and  l&eqnitsble.  The  fallacy  in 
ttb  argament  la  Id  anumlDgtbat  A.  had  an 
nnsecured  claim  for  $500.  He  bad  a  claim 
for  $1,000.  lecured  hy  $500  of  collateral,  all 
of  it  applicable  to  every  dollar  of  tbe  debt. 
'So  part  of  tbe  debt  was  unsecured.  Tbe  same 
thing  was  true  of  his  interest  in  tbe  asdets 
of  Uw  bank.  That  waa  applicable  to  erery 
&Mt  of  the  $1,000.  He  had  two  lecnritiea 
for  llie  payment  of  bis  debt,  one  of  which 
he  held  in  commoD  with  all  the  creditors, 
tbe  other  of  which  be  bad  obtained  by  law- 
ful contract  from  hia  debtor.  It  is  a  rule  of 
equity  that,  where  a  credltw  holds  two  se> 
CDritfea,  one  of  which  he  haa  in  common 
with  othen,  and  tbe  otber  of  which  he  holds 
for  his  sole  use,  he  nmy  be  required  to  col- 
lect hia  debt  first  out  of  tbe  security  for  his 
Bole  beoeflt,  so  that  those  who  bold  In  com- 
mon with  bim  may  have  more  to  apply  to 
their  debts.  But  this  rule  can  never  be  In- 
voked where  he  who  has  the  two  securities 
cannot  pay  himself  in  full  out  of  both.  Ha 
was  given  tbe  two  securities  to  pay  his  debt, 
ud  he  cannot  be  deprived  of  nfs  primary 
eqniU'  for  the  benefit  of  some  one  else  who  ft 
less  /ortuaate  In  his  security.  S  Pom.  £q. 
Jur.  g  1414;  Story,  Eq.  .lur.  5Mb. 

The  national  banking  act  was  framed  to 
secure  equalitv  of  distribution  among  the 
craditon,  so  nr  as  ia  conalatent  wiu  the 
nerlona  oonbact  rlghta  of  those  creditora. 
If  CM  creditor  secured  collateral  for  hia  loan 
when  iDAde,  that  produced  an  inequality  be- 
tween him  and  tbe  otber  creditors  who  have 
no  collateral  which  it  cannot  have  been  the 
purpoae  of  the  banking  act,  in  its  provisions 
for  winding  up  the  Insolvent  bank,  to  mod- 
ify, reduce,  or  defeat. 

it  ia  true  that  under  tbe  bankruptcy  act  it 
was  provided  that  a  secured  creditor,  if  be 
would  prove  for  his  full  claim,  must  sur- 
render his  collateral,  or  else  be  content  to 
prove  for  tbe  fMfference  between  his  full 
claim  and  the  value  of  bis  collateral.  Rev. 
Stat.  §  S075.  The  bankruptcy  law  is  not 
now  in  fbroe,  however,  and  It  was  expressly 
held  Id  the  case  of  Oook  Oounty  Nat.  Bank 
OfUeago  v.  VtUted  State*,  lOr?  D.  S.  445, 
L.  ed.  S87,  that  the  prioritleffaud  method 
of  distrlbntioD  under  the  bankrupt  law  bad 
no  application  to  tbe  wlndlcg  up  of  insolv- 
ent national  banka.  It  was  said  that  the 
national  banking  act  ooolalned  wltliia  itaelf 
a  complete  system  for  distributing  the  assets 
and  determining  tlw  priorities,  and  that  a 
priority  secared  to  the  United  States  under 
the  bankrupt  law  would  not  be  enforced  in 
their  favor  under  tbe  banking  act.  In  deliv- 
ering the  opinimi  of  Uie  court,  Mr,  Justice 
Field,  referring  to  the  bankruptcy  law,  said : 
"That  enactment  waa  dealing  witn  the  estates 
of  peraoDS  adjudged  to  be  insolvent  under 
that  law,  and  covers  only  the  distribution  of 
tbeir  estatea.    It  has  no  furtl  er  reach. " 

The  rule  In  banknipty  was  no  tbe  rule  in 
equity,  b«»U8e  it  ignored  tlie  riglita  belong- 
ing to  tbe  secured  creditor  befure  tbe  back- 
ruptcy  took  place,  nnil  materially  modified 
and  reduced  tbe  advantage  over  unsecured 
eieditora  which,  In  tbe  original  contract  of 
pledge,  tbe  debtor  bad  Intended  to  secure 
blm. 
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The  question  we  are  discussing  Is  one  which 
haa  arisen  in  determining  the  proper  rat- 
able distribution  of  assets  under  nearly  all 
acts  for  the  settlement  of  insolvent  estates 

and  for  tbe  winding  up  of  Insolvent  corpora- 
tions. 

In  Maasachuaetta  (Amor]/  v.  Franeit,  16 
Mass.  809),  in  Iowa  (IPitrte  v.  Ottrt,  18 
Iowa.  615),  in  South  Carolina  (IFAaK  t. 
DingU,  82  8.  O.  478,  8  L.  R.  A.  875),  and 
In  Washington  (At  Pramh,  5  Wash.  844), 
It  was  held  that  the  rule  In  equity  Is  the 
same  as  the  rule  in  bankruptcy,  and  that  the 
secured  creditor  can  prove  only  for  the  bal  - 
ance  of  hia  debt  after  the  collateral  shall 
have  been  applied.  It  was  so  held  by  &r 
John  Leach,  master  of  the  rolls,  in  Orun- 
wood  V.  Taylor,  1  Russ.  &  M.  186.  In  Amorp 
V.  FrancU,  tupra.  Chief  Jvatiee  Parker  re- 
pudiates the  view  that  the  secured  creditor 
should  t>e  allowed  to  prove  for  his  full 
claim,  without  deduction  for  collateral,  on 
tlie  ground  that  be  "would  In  fact  have  a 
greater  security  than  that  pledge  waa  in- 
tended to  give  bim;  for,  originalfy,  it  would 
have  been  security  only  for  a  proportion  of 
the  debt  equal  to  Its  value ;  when,  by  prov- 
ing tlie  whole  debt,  and  holding  the  pledge 
for  tbe  balance,  it  becomes  security  for  as 
much  more  than  its  value  as  is  the  dividend 
which  nuy  be  received  on  the  whole  debt." 
With  macb  deference  to  tbe  great  jurist 
who  advanced  this  argument,  we  think  that 
it  quite  incorrectly  stales  the  effect  of  tbe 
contract  of  pledge,  whic-b  is  that  tbe  collat- 
eral shall  be  security  for  tlie  whole  debt, 
and  every  part  of  it,  and  therefore  is  as  ap- 
plicable to  any  lialanoe  which  remains  after 
payments  from  other  sources  as  to  the  orig- 
inal amount  due.  Tlie  view  of  the  supreme 
udicial  court  of  Massachusetts  was  adopted 
nto  a  statute  which  deprives  the  subsc-qtient 
cases  in  that  state  of  much  tiearing  upon  the 
(luestion  before  us.  The  otlier  cases  cited, 
and  especially  GrMtiwood  v.  Taylor,  seem  to 
rest  on  tbe  rule  In  equity  requiring  a  cred- 
itor with  two  funds  as  security,  one  of  which 
he  shares  with  others,  to  ezbaust  his  sole  se- 
curity first.  An  already  said,  the  rule  has 
no  application  when  its  operation  would 
prevent  tbe  creditor  from  paying  bis  whole 
claim. 

The  great  weight  of  authority  in  England 
and  this  country  Is  strongly  opposed  to  the 
view  that  a  creditor  with  collateral  Bliall  be 
thereby  deprived  of  the  right  to  prove  for 
bis  full  claim  against  an  insolvent  estate. 
Oreentpood  v.  Taylor  was  questioned  by  Lord 
Cottenham  in  Matott  v.  Bogg.  2  Myl.  &  C. 
448,  448,  and  was  expressly  repudiaied  as 
authority  in  tbe  court  of  chancery  appeals 
In  KtUoek'a  Oaae.  L.  R.  8  Ch.  709,— a  case 
which,  upon  this  point,  is  cited  with  ap- 
proval in  Leicit  v.  Dvited  8tata.  fl3  U.  S. 
818,  28  L.  ed.  618.  In  Uils  country,  the 
Mas-snchusetts  doctrine  was  dissented  from 
by  the  supreme  court  of  New  Hampshire  in 
the  early  case  of  J/mm  v.  Rantet,  8  N.  H. 
488.  Otber  cases  which  fully  support  tlie 
views  we  have  expressed  are  ;  People  v.  Item- 
ingUm,  131  N.  Y.  Sa8,  8  L.  R.  A.  4.S8:  lie 
Batee,  118  III.  S24,  50  Am.  Rep.  883;  Find- 
tag  T.  Bmner,  S  Conn.  860;  Logan  t.  An- 
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derton,  18  B.  Hon.  114 ;  dtaem  Bank  of 
Paris  V.  Patterton,  78  Ky.  391 ;  Brotcm  v. 
Merchant*  *  Farmert  Hat.  Bank,  79  N.  C. 
244;  Eellogg  v.  Miller,  33  Or.  406;  MilUr'g 
EataU,  83  Pa.  113,  32  Am.  Rep.  754  ;  (Trturf  a 
App.  79  Pa.  146;  Patten' »  App.  45  Pa.  151, 
84  Am.  Dec.  479 ;  Milter's  App.  8S  Pa.  481 ; 
Allen  T.  DanieUon,  15  R  I.  480:  n*r(I  J^af. 
Bank  of  Detroit  t.  ffaver,  82  Mlcb.  607,  11 
L.  R.  X.  827 :  WMf  T.  Bank  of  Rutland,  19 
Vt.  403.  Compare  also,  Kortlaii4er  t.  Elaton, 
2  C.  C.  A.  657,  53  Fed.  Rep.  180;  Bank 
Gaset,  93  Tenn.  487. 

The  exact  poiat  which  is  commoo  to  all 
the  foregoing  authorities,  and  which  they  all 
aastain,  is  that  a  creditor  who  has  proved  his 
claim  BgalDst  ao  iosolTent  estate  under  ad- 
ministration can  collect  his  dlridenda  with- 
out any  deduction  from  his  claim  as  proTeu 
for  coIlectioDS  made  from  collateral  after  his 

{•roof  of  claim  Is  flied.  There  is  one  author- 
ly,  and  only  one,  which  apbolcU  the  view 
that  a  creditor  who  has  once  proved  hit  claim 
shall  reduce  that  claim  by  all  collections 
made  before  the  dccliiration  of  each  divi- 
dend, on  the  theory  that  be  is  entitled  to  a 
ratable  distribution  on  bis  debt  as  it  is  at 
the  time  of  distribution,  and  the  collections 
made  after  proof  of  claim  and  before  each 
dividend  must  reduce  the  debt  pro  tanto. 
This  authority  Is  Third  Hat.  Bank  of  Balti- 
more v.  Laiiahan,  66  Hd.  401.  The  argu- 
ment ah  inconvenienti  would  weigh  strongly 
against  following  this  case,  even  if  its  con- 
citiaion  were  not  wrong  in  principle.  The 
rule  it  lays  down  would  require  a  readjust- 
ment of  the  basis  of  distribution  at  the  time 
of  declaring  every  dividend,  and  would  in- 
Tolve  endless  labor  and  confusion.  But  the 
rule  cannot  be  sustained,  because  its  adop- 
tion proceeds  od  the  theory  that  Uie  claim 
of  the  creditor  In  reference  to  the  sequestered 
assets  of  the  debtor  and  the  debt  against  the 
debtor  are  and  continue  to  be  one  and  the 
same  thing.  ,Thls  la  a  fnndamental  error. 
The  amount  of  the  claim  as  proven  li  a  mere 
measure  of  the  creditor's  right  and  interest 
in  the  fund  realized  from  ue  assets.  The 
claim  as  proven  is  a  claim  I'n  rem,  and  not 
in  personam.  This  may  be  illustrated  in  re- 
spect to  interest.  As  against  the  insolvent 
hank  the  debt  of  the  creditor  continues  to 
bear  interest  As  against  Che  assets,  Interest 
is  calculated  only  to  the  date  of  the  suspen- 
sion and  the  vesting  of  the  title  of  the  assets 
in  the  receiver,  united  States  v.  Knox,  111 
U.  8.  784,  28  L.  ed.  608 ;  Rtehmand  v.  Irons. 
121  U.  8.  87.  64,  80  L.  ed.  864.  876 ;  Wor- 
rant  Finance  Co'»  Case,  L.  R.  4  Ch.  643; 
Be  Joint  Stock  Discount  Oo.  L.  R.  6  Ch.  86. 

It  is  true  that  If  the  assets  are  more  than 
iaffielent  to  pay  all  debts,  then  the  creditors 
are  allowed  dividends  to  ptty  the  interest 
due  from  the  debtor  bank  (National  Baiik  of 
the  Commonwealth  of  New  Tork  v.  Mechanic* 
Nat.  Bank  of  Trenton,  94  U.  8.  487,  24  L. 
ed.  176),  but  in  the  measuring  of  the  share 
of  each  creditor  in  the  fund,  interest  beyond 
the  date  of  suspension  Is  not  calculated.  It 
will  not  do  to  say  that  the  date  fixed  for 
stopping  of  interest  on  all  olnima  is  a  mere 
matter  of  convenience  in  calculatlwi,  which 
works  no  injury  to  any  one,  becaiiM  all  are 
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treated  alike.  The  creditor  with  a  debt 
bearing  8  per  cent  interest  is  very  Injuriously 
affected  in  comparison  with  the  creditor 
whose  debt  bears  but  4.  The  contract  of 
the  former  against  the  debtw  entitled  blm 
to  doable  the  onnpensation  for  delay  In  pay- 
ment which  the  latter  waa  to  receive,  and 
yet  in  the  distribution  of  the  assets,  for 
which  they  both  may  have  to  wait  several 

f'ears,  the  former  has  no  advantage  over  the- 
alter.  If  the  ratable  share  of  creditors  ia 
the  assets  must  vary  with  the  increase  or  de- 
crease of  the  debt  against  the  debtor,  the  re- 
fusal to  allow  interest  on  claims  beyond  the 
date  of  suspension  would  be  a  gross  injus- 
tice to  those  who  are  entitled  by  contract  to 
the  higher  rates  of  interest.  The  only  prin- 
ciple upon  which  the  rule  adopted  by  the 
Supreme  Court  in  United  State*  v.  Ktiox,  111 
U.  8.  784,  28  L.  ed.  603,  and  by  the  court 
of  chancery  appeals  in  Warrant  Finance  Oo't 
Gate,  L.  K.  4  Ch.  048,  can  be  supported  ia 
that,  upon  the  transfer  of  the  aasets  by  oper- 
ation of  law  to  a  trustM  for  creditors,  the 
rights  of  creditors  in  the  assets  are  fixed, 
and  are  to  be  detitrniined  as  of  that  date,  and 
are  not  affected  by  what  may  subsequently 
affect  the  debt  by  reason  of  which  they  ac- 
quire their  Interest  therBtn,  subject  always 
to  the  limitation  that  the  unouut  to  be  re- 
ceived by  them  from  all  sources  shall  not 
exceed  their  original  debt  and  interest.  Said 
Chief  Justice  Waite  in  United  State*  v.  Knox, 
supra:  "The  business  of  the  bank  must  stop 
when  insolvency  is  declared.  Rev.  Stat. 
^  5228.  No  new  debt  can  be  made  after 
that.  The  only  claims  the  comptroller  can 
mognize  Id  the  settlement  of  the  affairs  of 
the  bank  are  those  which  are  shown  by  proof 
satisfactory  to  him,  or  by  adjudication  of  a. 
competent  court,  to  have  had  their  origin  in 
something  done  before  the  insolvency.  It  ia 
clearly  his  duty,  therefore,  in  paying  divi- 
dends, to  take  the  valne  of  the  claim  at  that 
time  as  the  basis  of  distrlbtttton.'* 

This  principle,  thus  applied  to  interest, 
must  have  equal  application  to  oredlts  frank 
collections  on  collateral. 

The  cases  we  have  already  cited  fully  con- 
firm the  foregoing  view  as  to  credits  after 
t^e  filing  of  uie  proof  of  claim.  It  Is  vigor- 
ously coatendad,  however,  that  they  do  not 
onintenance  the  view  that  credits  shall  not 
be  allowed  on  claims  for  collections  made 
after  insolvency  declared  and  before  proof  of 
claim.  The  exact  point  has  been  passed  upon. 
In  but  a  few  cases.  In  Ketloek's  Case,  L.  R 
8  Ch.  769,  the  court  of  chancery  appeala 
adopted  the  rule  that  collections  on  collateral 
before  filing  proofs  of  claim  in  proceedings 
to  wind  up  an  insolvent  company  should  be 
deducted,  bat  tbaX  snbsequent  collectlona 
should  not  be. 

The  supreme  court  of  Pennsylvsnia,  in 
MiUer'a  App.,  85  Pa.  481,  in  Patten's  App.. 
45  Pa.  151,  84  Am.  Dec.  479,  and  in  several 
subsequent  cases ;  and  the  supreme  court  of 
Rhode  Island,  In  AMen  t.  DaniOaon,  IS  R. 
I.  480.— took  the  contrary  riew,  and  held 
that  no  collections  made  on  collaterals  after 
the  transfer  of  the  assets  in  trust  could  be 
used  to  reduce  tha  claims  of  secured  credit- 
on,  whether  made  before  or  after  filing  proof 
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«f  claln.  In  Mortan  v.  Caldaell,  8  Strnbh. 
£q.  189.  the  chancellor,  in  a  moat  coDvtnc- 
Ingopinfoo,  readied  theaatne  result;  but  ia 
Wieat  T.  IHjigk,  83  S.  C.  478.  8  L.  R.  A. 
875.  the  Bupretne  court  of  South  Carol  fna 
deMroyed  the  authority  of  tbnt  cnse  in  that 
^te  by  adopting  tbe  rule  in  bankruptcy  as 
to  tbe  claims  of  secured  creditors. 

Aoareful  consideration  of  tlie  question  and 
«f  tbe  principles  whif^  must  govern  its  dfl>' 
dsion  aatiatlea  ua  that  tlierc  it  no  logical  basis 
foiP  iBT  distlocUon  between  the  effect  of  col- 
lections made  after  inaolvency  and  before  fil- 
ing proof,  and  of  those  made  after  filing 
proof.  Either  they  must  both  reduce  tbe 
claim  before  dividend,  or  they  must  Iw  eiven 
no  effect.  Tlie  theory  upon  which  all  tbe 
caaes  refusing  to  reduce  tbe  claim  by  collec- 
tloDB  Bubseouant  to  filing  proof  mnst  be  sup- 
pMted.  la  that,  at  tlie  time  of  filing  proof, 
the  Intereat  of  the  claimant  In  tbe  assets  is  a 
Axed  one.  not  to  be  varied  bv  subsequent  in- 
crease or  decrease  in  tbe  aebt  against  tlie 
4«tginal  debtor.  What  reason  Is^tliere  for 
fixing  tbe  date  of  filing  proof  as  tbe  time 
when  the  interest  of  creditors  In  the  assets  is 
to  be  determined?  That  is  a  date  varying 
with  each  creditor,  and  dependent  on  all  sorts 
of  cootlugencies.  Tbe  time  when  a  man's 
Interest  is  fixed  and  limited  in  property  Is 
what  the  act  is  done  by  which  either  tbe  le- 

fal  or  the  equitable  title  Is  transferred  to 
im.  As  we  heve  seen,  the  time  for  fixing 
the  emount  of  the  claim,  so  far  as  stoppage 
4rf  interest  is  oonoemed,  la  the  date  of  the 
declared  insolvency.  The  same  date,  by  tbe 
doaeat  analogy,  must  be  taken  as  the  date  for 
stopping  reduction  of  tbe  claim  by  credits 
from  collections  on  collateral.  That  is  the 
time  when  the  creditor  is  deprind  of  bis 
wual  remedy  of  suit,  Judgment,  am]  exeou- 
tlwa,  and  his  equitable  iDtcrest  la  the  assets 
la  aahatituted  therefor.  Upon  that  date  each 
creditor  becomes  the  ownef,  for  tbe  purpose 
of  securing  his  debt,  of  that  part  of  tbe  aa- 
•eta  of  the  bank  which  bears  the  same  ratio 
to  the  whole  property  as  bis  debt  bears  to 
the  aggregate  lodebtraness.  This  intf>r«st  in 
tbe  assets  remains  fixed' and  coostaut  until 
his  debt  is  paid.  In  MUler'$  App.,  85  Pa. 
•481.  a  debtor  executed  a  general  assignnieiit 
for  the  benefit  of  creditors.  Subsequently 
the  assignor  became  entitled  to  a  legacy, 
which  was  attactied  by  a  creditor.  It  was 
held  that  aucb  creditor  was,  notwithstanding, 
entitled  to  tbe  diviilend  out  of  tbe  asaigned 
estate  on  the  whole  amount  of  his  claim  from 
the  time  of  the  execntlfm  of  the  assignment. 
Jutticf  Strong,  afterwards  of  tlie  Supreme 
Court  of  tbeXnlted  States,  said:  "In  the 
deed  of  aaslgnment  tbe  equitable  ownership 
of  all  tiie  assigned  property  passed  to  the 
creditors.  Tbey  became  general  proportion- 
era,  and  eac^  creditor  owned  such  propor- 
tioute  part  of  tbe  whole  as  the  debt  due  to 
him  was  of  the  aggregate  of  the  debts.  The 
extent  oi  his  interest  was  fixed  by  tbe  deed 
of  trust.  It  was.  indeed,  only  eqtiitable; 
.but,  whatever  it  was,  be  took  it  under  the 
deed,  and  it  was  only  as  a  part  owner  that 
he  had  any  standing  In  court  when  tbe  dls- 
tribotlon  came  to  be  made.  It  amounts  to 
very  little  to  argue  .  .  .  that  MUler'a  le- 
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covery  of  the  legacy  operated  with  precldely 
the  same  effect  hs  if  a  voluntary  puymciit 
bad  been  niwle  by  tlie  assignor  after  tlie  as- 
■ignmcnt;  tliat  is,  that  it  extinguiahed  the 
debt  to  the  amount  recovered.  No  doubt  it 
did,  but  it  is  not  as  creditor  that  he  is  en- 
titled to  tbe  distributive  share  of  the  trust 
fund.  His  rights  sre  those  of  the  owner  by 
virtue  of  the  deed  of  assignment.  The 
amount  of  the  debt  as  to  htm  Is  important 
only  so  far  as  It  determines  the  extent  of  liis 
ownership.  Tbe  reduction  of  that  dclit, 
therefore,  after  the  creation  of  the  trust,  and 
after  his  ownership  had  becmne  vested.  It 
would  seem,  must  be  immaterial." 

Tbe  theory  of  tbe  rights  of  creditors,  se- 
cured and  unsecured  in  tbe  assets,  so  admir- 
ably stated  by  Mr.  Jiutiee  Strong,  is  the  only 
one  which  will  support  the  many  cases  we 
have  cited  above  In  which  collections  after 
proof  of  claim  were  not  uredited  in  reduction 
of  dividends.  In  no  one  of  tliem  Is  there  any 
limitation  of  the  ratio  decidendi  inconsistent 
with  our  view,  excepting  in  Eetloek't  (Jaie, 
L.  R.  8  Ch.  769,  and  perliaps  in  the  language 
of  the  supreme  court  of  Vermont  in  We»t  v. 
Bank  of  Huiland,  19  Vt.  403.  In  the  cases 
cited  from  New  York,  New  Hampshire,  Con- 
necticut, Kentucky,  North  Carolina,  Illi- 
nois, Oregon,  and  Michigan  the  only  reason 
why  the  exact  point  here  raised  was  not  de- 
cided as  we  have  decided  it  was  because  In 
those  cases  no  collections  had  been  niatle  be- 
tween insolvency  and  proof  of  claim.  In 
Kdloek'9  Cam,  after  deciding  on  principle 
that  the  rule  in  bankruptcy  as  to  oollnteral 
is  not  the  rule  in  equity,  the  learned  lord 
justices  fix  the  date  of  filing  proof  of  claim 
as  tbe  date  after  which  claims  should  not  be 
reduced  by  proceeds  from  oollaieral.  Tliey 
do  this  as  if  they  were  making  a  rule  of 
court,  and  do  not  base  their  conclusion  on 
noy  argument  as  to  the  rights  of  the  creditor, 
but  ohiefly  on  the  ground  of  convenience. 
Under  the  companies"'  auls.  the  court  of  clian- 
oery  was  ve^ittAl  with  a  lurge  discretion  in 
formulating  rules  for  the  winding  up  of  In- 
solvent companies.  The  conclugfnn  in  Kel- 
loek'a  Cote  on  this  point  is  what  lAfrd  Juttiet 
Oitfard,  in  tlie  Warrant  Finance  Go'$  Com, 
L.  R.  4  Ch.  648,  647,  calls  "Judge made" 
law.  The  American  cases  In  PcDosyWania 
and  Rhode  Island  fix  the  claim  of  the  cred- 
itor as  a  constant  quantity  from  and  after  the 
declared  insolvency.  They  argue  out  tills 
result  as  a  matter  of  right,  and  not  as  a  rula 
of  convenience.  We  fully  concur  In  thecon- 
cluslon  reached  tor  the  reasons  staled,  and 
we  arc  of  opinion  that,  even  as  a  matter  of 
convenience,  tbe  date  of  declared  iosoUenry 
is  the  better  date  from  which  to  estimate  all 
claims.  The  date  Is  the  same  for  every  cred- 
itor. It  is  fixed  for  him.  and  depends  on  no 
volition  of  his.  It  is  preHSc<l  upon  us  that 
under  this  nile  mudi  Inequality  will  result. 
It  Is  said  that  a  man  who  collects  his  collat- 
eral the  duy  before  the  declared  Insolvency 
win  liave  the  right  to  prove  and  receive 
dividends  on  hut  a  part  of  the  original  debt, 
while  tbe  man  who  collects  liia  collateral  the 
dav  after  tlie  declared  insolvency  can  use  bis 
full  claim  to  draw  dividends.  We  sec  no 
anomaly  or  injustice  In  this.   It  grows  out 

Digitized  by  Google 


UnnBD  Statbs  Cibcuit  Coubt  of  Affbuo. 


Not., 


of  the  DEture  of  the  tnoBfer  In  tnut  fctr  tba 
benefit  of  both.  It  is  much  more  logical  to 
bare  such  a  difference  created  by  operatioa 
of  law  or  by  deed  of  assignment  and  change 
of  title  tlian  by  the  mere  voluntary  act  of 
the  creditor  in  filing  proof  of  claim. 

Our  conclusioD  npon  this  main  question  In 
the  case  makes  H  unnecessary  for  us  to  con- 
sider other  questions  discussed  by  counsel, 
which  were  material  only  in  the  view  taken 
by  tJie  court  below  on  the  Issue  just  con- 
sidered. If  the  Chemical  Bank  should  re- 
ceive from  dividends  and  collections  pay- 
ment of  the  debt,  principal  and  interest,  now 
owing  to  it  by  the  Fidelity  Bank,  the  ques- 
tion Would  arise  whether  it  could  not  prop- 
erly be  charged  with  the  note  for  $35,000 
which,  through  negligence,  it  failed  to  col- 
lect. It  is  quite  clear,  however,  that  divi- 
dends declared  and  to  be  declared,  together 
with  all  collections  from  collaterals,  iaclud- 
Ine,  as  such,  the  note  just  referred  to,  will 
Un  far  short  of  paying  the  $800,000  and  ia- 
tereat  due  the  Chemical  Bank  on  the  original 
debt.  The  question  suggested,  therefore, 
does  not  arise  on  the  facts  of  the  ease. 

T/i£  deerM  iM  court  bdow  it  reverted,  with 
instructions  to  enter  a  decree  ordering  the 
receiver  to  allow  the  claim  of  the  Chemical 
National  Bank  for  $800,000,  with  interest  to 
the  day  when  the  Fidelity  Bank  suspended 
and  was  taken  charge  of  by  the  agent  of  the 
comptroller. 

A  rehearing  was  subsequently  had  after 
which  on  January  2,  1894,  Taft*  Oireuit 
Judge,  dellrered  the  foliowing  opinion: 

In  the  opinion  already  filed  In  this  case 
consideration  was  not  giren  to  the  question 
of  interest  apcm  dividends  due  to  the  Chem- 
ical National  Bank.  Dividends  on  claims 
against  the  Fidelity  National  Bank  were  de- 
clared by  the  comptroller  of  the  currency  as 
follows:  October  81,  1887,  25  per  cent; 
June  16,  1889,  10  per  cent;  June  80,1890,  10 
per  cent ;  and  August  S,  189t,  ft  per  cent. 

Although  the  receiver  took  charge  of  the 
BSfaets  of  the  Fidelity  Bank  In  June,  1867, 
the  Chemical  Bank  did  not  present  its  claim 
for  allowance  until  April  5,  1890.  The  de- 
lay was  due  to  the  fact  that  the  Chemical 
Bank  bad  in  Its  hands  when  the  Fidelity 
Bank  suspended  payment  a  large  amount  of 
hills  receivable  belonging  to  the  Fidelity 
Bank,  the  proceeds  of  which  the  Chemical 
Bank  supposed  it  could  lawfully  apply  on 
this  claim,  and  pay  it  In  full. 

On  April  35,  1890,  the  receiver  made  the 
following  offer  to  the  attorney  for  the  Chem- 
ical Bank  : 

"The  receiver  of  the  Fidelity  National 
Bank  hereby  rejects  the  accompanying  claim 
for  the  amount  stated,  he  claiming  that  all 
suras  realized  or  which  should  have  been 
realized  on  the  collaterals  left  with  the 
Chemical  National  Bank  as  security  for  this 
loan  phould  be  credited  on  the  same,  and 
said  claim  reduced  In  that  amount ;  and  that 
all  sums  that  may  hereafter  be  realized  on 
said  collateral  should  be  used  to  reduce  the 
amount  of  this  claim.  He  Is  willing,  and 
now  offers,  to  accept  a  proof  of  claim  from 
the  Chemical  Natlfflial  Bank  for  the  sum  of 
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two  hundred  thousand  dollars,  and  to  pay 

to  It  the  dividends  heretofore  paid  and  to  M 
hereafter  paid  to  other  creditors  thereon, 
without  prejudice  to  its  rights  to  sue  upon 
the  balance  of  said  account  not  so  allowed  ; 
with  this  stipulation,  however :  that  should 
the  court  hold  in  any  action  that  the  TDCelTer 
is  right  in  his  said  claim,  and  Is  entitled  to 
have  all  sums  realized  or  which  should  han 
been  realized  on  said  collaterals  credited  on 
Bald  claim,  and  a  dividend  paid  only  on  the 
balance  of  the  same,  then,  and  In  that  case, 
all  sums  hereafter  realized  from  said  col- 
laterals shall  be  applied  to  reduce  the  amount 
of  said  claim  herein  offered  to  l>e  allowed, 
and  the  same  percentage  on  such  collections 
acoouQted  for,  by  the  Chemical  National 
Bank,  to  the  receiver,  as  have  been  paid  to 
It  by  them. 

"David  Armstrong, 
"Receiver  Fidelity  National  Bank.* 

The  offer  thus  made  was  not  accepted. 

We  are  of  the  opinion  ttiat  no  Interest  can 
be  allowed  on  any  dlTtdends  due  the  Chem- 
ical Bank  for  the  period  intervening  between 
the  time  when  such  dividends  were  declared 
payable  and  the  presentation  of  the  claim  of 
the  bank.  The  damage  to  the  Chemical 
Bank  from  this  delay  was  self-imposed. 
The  money  applicable  to  such  dividends  lay 
during  this  period  of  two  years  and 
moDths  in  the  treasury  of  the  United  States 
drawing  no  Interest.  It  would  be  manifestly 
unjust  to  the  other  creditors  to  reduce  their 
shure  in  the  assets  of  the  defunct  Imnk  to 
compensate  the  Chemical  Bank  for  a  loss  of 
its  own  making.  However  bona  fide  its  be- 
lief may  have  been  in  its  power  to  pay  its 
debt  in  another  way,  we  do  not  see  why  the 
other  creditors  should  he  made  to  sailer  tor 
its  mistake. 

The  question  whether  the  Chemical  Bank 
should  receive  interest  on  the  dividends  to 
be  paid  on  the  $200,000  which  the  receiver 
offered  to  allow,  turns  on  the  further  ques* 
tioa  whether  he  affixed  to  his  offer  to  pay 
these  dividends  a  condition  which  woula 

firejudice  in  anyway  the  rights  of  the  Chem- 
cal  Bank.  The  counsel  for  the  bank  con- 
tends that  the  receiver's  offer,  properly  con- 
strued, required  the  bank  to  agree  that  tf 
the  court  should  decide  that  the  claim  most 
be  reduced  by  all  sums  which  had  been  or 
should  have  been  realized  before  the  present- 
ing of  the  claim,  then  the  bank  would  reduc* 
Its  claim  not  only  by  so  much  thus  adjudi- 
cated to  be  a  proper  reduction,  but  also  br 
any  sums  realized  after  presentation,  though 
not  adjudicated  to  be  proper  reductions. 
The  language  of  the  receiver  in  his  offer  Is 
not  as  fortunate  as  it  might  be,  but  we  do- 
not  think  it  can  bear  the  construction  con- 
tended for. 

When  the  offer  was  made,  the  Chemical 
Bank  had  collected  $75,000,  and  had  negli- 
gently failed  to  collect  $23,000.  This,  ac- 
cording to  the  receiver's  contention,  reduced 
the  claim  of  the  bank  to  $200,000.  The 
Chemical  Bank  had  other  collateral  appli* 
cable  to  the  debt,  bat  this  had  not  then  been, 
collected.  According  to  the  receiver's  oon- 
tentlon,  collections  on  this  latter  collateral 
should  also  reduce  the  claim. 
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The  obscurity  In  the  receiver's  language 
arisea  from  tbe  clause  In  the  second  para- 
graph which  follows  the  clause  "that  the 
receiver  is  right  in  his  said  claim."  The 
following  clause  reads  thus:  "And  is  en- 
titled to  lUTe  all  sums  realized  or  which 
should  hare  been  realized  on  said  collaterals 
credited  on  said  claim,  and  a  dividend  paid 
(Hil  J  on  the  balance  of  the  same. "  It  is  man- 
ifest that  "his  said  claim"  refers  to  the  re- 
ceiver's statement  of  his  rights  in  tlie  first 
paragraph,  in  which  he  maintained  that  tlie 
Chemical  Bank  must  reduce  Its  claim  by  all 
■uma  then  or  thereafter  realized  from  col- 
lateral, or  which  should  have  been  realized 
therefrom.  The  clause  following  the  words 
'his  said  claim"  was  evidently  Intended  to 
be  a  mere  repetition  of  that  statement.  If 
tbe  statement  and  its  repetition  are  capable 
of  havins  the  same  meaning,  they  diould 
be  given  It.  "All  sums  realized'  may  mean 
"ail  sums  now  realized,**  or  It  may  mean 
"all  sums  now  or  heresifter  realized."  To 
have  tbe  same  meaning  as  the  claim  of  the 
receiver  already  stated  in  the  first  paragraoh, 
and  specifically  referred  to,  tbe  words  must 
be  given  the  latter  meaning.    The  receiver's 

Sropoaition  was,  therefore,  to  allow  and  pay 
ividends  upon  $200,000  of  the  claim  with- 
out prejudice,  on  tbe  one  hand,  to  the  right 
vt  the  Chemical  Bank  to  sue  for  the  allow- 
ance of  the  remaining  $100,000,  and  without 
prejudice,  on  the  oUier  hand,  to  tlie  right 
of  the  receiver  to  reduce  the  claim  below 
$300,000  in  case  the  court  should  hold  such 
reduction  proper.  Thus  construed,  the  offer 
was  an  equitable  one,  and  the  refusal  of  the 
Chemical  Bank  to  accept  dividends  under 
oondltifms  which  did  not  prejudice  its  right 
Id  any  way  roust  prevent  the  payment  of  in- 
terest to  it  on  dividends  due  the  $300,000 
part  of  Its  claim.  Tlie  money  which  it 
eonld  have  dnwn  on  this  part  of  the  claim 
remained  In  tiie  United  States  treasury,  earn- 
lug  no  Interest.  Tbe  Chemical  Bank  cannot 
dutfge  the  otho-  crediton  with  Interest  for 
its  own  delay. 

It  remains  only  to  consid^  the  interest  on 
the  dividends  to  be  paid  on  the  $100,000 
which  should  have  been  allowed  by  the  re- 
ceiver in  accordance  with  tlie  opinion  of  this 
court  at  the  time  that  he  rejected  the  claim. 
Hie  question  at  Issue  between  the  receiver 
and  the  Chemical  Bank  was  one  of  such  doubt 
that  it  would  have  been  quite  improper  for 
him  not  to  try  it  in  court.  The  chance  of 
bis  sustaining  bis  view  was  snfflciently  erent 
to  make  any  reasonable  expense,  in  seeking 
to  Diaintain  it  In  court,  a  fair  charge  against 
the  other  credltora  because  of  the  possible 
benefit  they  might  derive  by  a  successful 
Issue  of  the  litigation.  Now',  a  part  of  the 
reasonable  expense  of  refusing  to  pay  what 
Is  lielleved  to  be  an  unjust  claim,  but  which 
is  held  thereafter  to  be  a  Just  one,  is  tlie 
damage  from  the  delay  to  the  person  to  whom 
the  payment  should  have  been  made,— a  dam- 
age which  is  measured  by  interest  on  the 
amount  due  and  unpaid  during  such  delay. 
It  is  equitable  sod  just,  therefore,  that  the 
share  of  the  other  cieditors  in  the  assets  of 
the  Iwnk  should  be  reduced  by  enough  to 
pay  tbe  interest  on  the  delayed  dividends  on 
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the  $100,000  from  the  dule  of  the  rejection 
of  tbe  claim  until  such  dividends  are  paid. 
This  conclusion  is  fully  sustained  by  the 
decision  of  the  supreme  court  in  the  case  of 
Armitrvng  v.  Ameriean  Ejceh.  Sat.  Bank, 
133  U.  B.  433.  88  L.  ed.  747.  In  that  case— 
which  also  grew  out  of  tiie  failure  of  the 
Fidelity  Bank— the  creditor  bank  had  pre- 
sented its  claim  to  the  receiver,  in  Septem- 
ber, 1887.  and  it  was  rejected.  Tbe  circuit 
court  held  that  the  claim  should  have  been 
allowed,  and  adjudged  that  interest  must 
also  be  allowed  on  the  dividend  declared 
October  81,  1887,  until  the  dividend  should 
be  paid.  The  supreme  court  affirmed  the 
circuit  court  both  in  regard  to  the  validity 
of  the  claim  and  also  as  to  the  Interest,  say- 
ing, upon  page  470,  183  U.  3..  and  page 
760,  88  L.  ed. :  "The  allowance  of  that  in- 
terest is  necessary  to  put  the  plaintiff  on  an 
equality  with  other  creditors." 

We  Uifok  that  the  receiver  was  entitled  to 
take  a  reasonable  time  in  which  to  consider 
and  reject  or  accept  the  claim  of  tbe  Chem- 
ical National  Bank  after  its  presentation; 
that  twenty  days  was  not  unreasonable  ;  and, 
therefore,  that  no  inlerest  elioulrl  be  slloned 
on  any  dividend  until  sfter  April  S5,  1890. 

Interest  will  be  allowed  on  the  first  two 
dividends,  on  one  third  of  (he  claim  as  al- 
lowed, from  April  35,  1890,  until  tbe  divi- 
dends shall  l>c  paid.  Interest  will  also  be 
allowed  on  the  dividend  declared  June  30, 
1890,  on  one  third  of  the  claim,  as  allowed, 
from  the  date  the  dividend  was  decisrid 
payable  until  it  shall  be  paid.  Interest  will 
also  be  allowed  on  tbe  dividend  declared 
August  S,  1891,  on  one  third  of  tbe  claim, 
until  the  dividend  shall  be  paid.  It  is  ad- 
mitted that  upon  July  25.  18U2.  the  receiver 
paid  to  the  Chemical  National  Bank  $100.- 
000.  We  think  it  just  that  this  $100,000 
should  be  applied  as  a  credit  upon  the  divl- 
dcuds  on  the  two  thirds  of  tbe  claim,  as  al- 
lowed, which  do  not  bear  interest. 

77ts  jviiffiHrnt  qf  thit  court,  iherefort,  viU  b» 
that  the  decree  of  the  court  below  ia  revemed, 
and  that  the  cause  be  rpmnnded,  witli  in- 
structions to  enter  a  decree  in  accordance 
with  this  opinion. 

Petition  for  second  rehearing  was  aubee- 
qnentty  filed  and  argued  before  Talk  and 
Iiurton,  Circuit  J udge»,a.XiAS9wr^n9,  Dis- 
trict Judge,  and  on  February  5,  1896,  Ta.ft. 
Circuit  Judge,  delivered  tbe  opinion  of  the 
court: 

This  ca^e  is  before  the  court  on  two  motions 
forareliciirin-r.  Theorlglnal  opinion  of  the 
court  filed  at  the  last  term  Is  to  be  found  in 
16  U.  B.  App.  46-5.  8  C.  C.  A.  155,  and  59 
Fed.  Rep.  872.  The  controversy  related  to 
tbe  a1  lowance  of  a  claim  for  mare  than  $^,  - 
000  in  favor  of  tbe  Chemical  National  Bank 
of  New  York,  a;;iiinst  David  Armstrong,  the 
receiver  appointed  by  the  comptroller  of  the 
currency  to  take  charge  of  the  anscts  of  the 
Fidelity  National  Bank  of  Cincinuati.  and 
to  distribute  the  same  in  accordance  with  law 
to  the  pcrBOQS  properly  entitled.  The  claim 
of  the  Chemical  Bank  was  based  on  a  loan 
made  by  it,  as  it  supposed,  to  tbe  Fidelity 
Bank,  at  the  Inatance  of  £.  L.  Harper,  the 
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▼loe-pKsfde&toftbePidelltjBank.  The  loan: 
wifl  evidenced  hj  a  oertlflcate  of  deposit  for 
the  amount  of  the  loan,  ilxned  bj  the  cashier 
of  the  Fidelity  Bank,  payable  to  B.  L.  Har- 
per, and  indorsed  by  him  in  blank.  It  waa 
secured  bj  a  large  amount  of  collateral.  Id 
the  form  of  commercial  paper.  The  amended 
answer  of  Armstrong,  in  the  court  below, 
averred  that  the  alleffed  loan  was  made  by 
E.  L.  Harper  without  authority,  and  that  the 
funds  obtained  were  never  used  by  the  Fi- 
delity Bank,  but  were  taken  by  Harper  to  bia 
own  use,  and  the  liability  of  the  Fidelity 
&tnk  for  the  loan,  or  any  part  of  it,  waa 
ttierefore  denied.  The  lasue  thus  made  waa 
not  pRMed  by  counael  for  the  receiver,  and 
wai  deci^  against  bim,  both  In  tlw  circuit 
court  and  in  this  court,  In  the  original  opin- 
Ion  filed  in  this  case.  The  decision  here  was 
made  practically  wititout  argument  by  coun- 
ael, and  is  dispoaed  of  fn  our  former  opinion 
In  a  aeotence. 

The  main  question  diacoaaad  when  the  caae 
-was  first  beard  in  this  court  waa  whether  a 
creditor  of  the  Fidelity  Bank,  holding  col- 
lateral at  tbe  time  of  the  declared  Insol  rency, 
was  obliged,  in  proving  his  claim  against  the 
insolvent  bank,  to  reduce  it  by  the  amount 
collected  on  the  collateral  after  the  declared 
Insolvency,  and  before  the  allowance  of  the 
claim.  This  coart  held  that  the  claim  of  the 
creditor  againat  the  fund  in  tbe  hands  of  the 
receiver  must  be  allowed  for  the  full  amount 
due,  with  interest  down  to  the  time  of  tbe 
declared  insolvency  of  the  bank,  without 
reapect  to  the  collateral  then  held  or  to  col- 
lections made  on  it  thereafter.  No  motion  for 
ia  rehearing  was  made  or  nanted  upon  this 
point,  ana  the  ruling  of  uile  court  thereon 
remains  unclwDged. 

Another  question  considered  in  the  former 
opinion  waa  in  respect  to  tbe  right  of  the 
claimant  bank  to  have  interest  paid  to  it  on 
dividends,  the  payment  of  which  had  been 
long  delayed  after  the  time  when  similar 
dividends  were  paid  to  all  the  other  oreditora. 
Upon  this  questliKi  tite  appellant  conceived 
that,  by  tbe  former  opinion  of  this  court,  In- 
jnstlce  had  been  done  to  it  by  allowing  too 
snull  an  amount  for  interest,  and  a  motion 
was  therefore  made  on  its  behalf  for  a  rehear- 
ing thereon.  An  examination  of  tbe  record 
led  us  to  grant  tbe  motion.  Pending  that 
motion,  no  mandate  could,  under  the  rules  of 
thla  court,  issue  to  the  circuit  court.  While 
the  case  thus  remained  within  tbe  breast  of 
this  court,  and  completely  subject  to  Its  con- 
trol, the  Supreme  Court  of  the  United  States 
decided  and  announced  its  opinion  in  the  case 
of  Western  Nat.  Bank  of  Sea  York  v.  Arm- 
^rong,  reported  lo  163  U.  B.  Mfi,  88  L.  ed. 
470,  In  which  it  was  held  that  tbe  bonowlng 
of  money  by  a  bank,  though  not  Illegal,  is 
80  mudi  out  of  the  coufm  of  ordinary  and 
legitimate  banking  business  as  to  require 
those  making  the  loan  to  see  to  It  that  the 
officer  or  agent  acting  for  the  bank  had 
special  authority  to  borrow  money,  and  thut 
where  no  aadi  apedal  authority  appears,  and 
BO  ratification  of  tlie  unautfaofiEed  act  Is 
shown,  the  bank  is  not  liable.  Therefore  the 
veceiver  made  a  motion  for  a  rehearing  on  tbe 
question  wbeUier  there  waa  any  liability  at 
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all  of  the  Fidelity  Bank  te  tbe  Chemical  Bank 
on  the  claim  asserted  and  heretofore  allowed 
by  this  court.  The  action  of  the  circuit  court 
In  allowing  the  claim  at  all  wasassigned  for 
error  on  the  cross  appeal  by  the  receiver,  and, 
as  already  stated,  though  not  pressed,  waa 
nevertheless  before  this  court  for  decision. 
Because  the  court  still  had  the  case  under  Its 
control,  and  no  mandate  had  gone  down,  ud 
t>ecause  tlie  decision  of  tlie  Supreme  Court  of 
tbe  United  States  seemed  to  throw  a  new 
light  on  the  question  heretofore  decided 
against  the  receiver.  It  was  deemed  proper  to 
grant  the  motion  to  rehear  the  question.  The 
fact  that  the  point  waa  not  pressed  by  coun- 
ael for  the  receiver  at  the  original  nearlDg 
doubtless  vested  a  discretion  In  this  court  to 
refuse  to  rehear  the  Issue  now  urged.  We 
would  not  by  our  action  in  this  case  wish  to 
establish  a  precedent  that  this  court  will 
rehear  any  caae  upon  a  question  lurking  in 
the  record,  and  not  pressed  at  the  first  hear- 
ing, lieeauae,  In  a  subsequent  deotslon  of  the 
supreme  court,  a  principle  is  eatabllsbed 
whlcb  such  question  must  be  decided  In  a 
different  way,  and  a  different  conclusion  In 
the  case  reacmed.  In  this  case,  however,  the 
moving  party  is  a  trustee  appointed,  not  by 
the  t)eneficlarleB,  but  by  the  comptroller  of 
the  currency,  and  we  nel  dispoaed  to  exer- 
cise the  discreticm  whlcb  we  have  In  favor  of 
a  triut  fund  thus  admlntitend,  whl<^  we 
might  not  exercise  In  &mr  of  parties  rep- 
resenting their  rights  in  person. 

The  supreme  court.  In  Its  ocHMtluaion  in 
Wettcm  Nat.  Bank  New  York  v.  Armttrtmg, 
differs  from  the  decisions  of  several  state 
courts  upon  the  aame  or  kindred  queatlou. 
In  Fint  Nai.  Bank  pf  AUentown  v.  AiWwm, 
11  W.  N.  C.  888,  tbe  supreme  coort  of  Penn- 
sylvania uaed  thia  language :  **We  have  no 
doubt  of  the  power  of  natltmal  banks  to  ttor- 
row  raonev  hy  means  of  negotiable  paper, 
made  or  indorsed  for  their  accommodation, 
and  that  they  are  bound  by  tlw  contract  of 
th«Ir  presidents  or  eaahlers  to  Indemoify  tlie 
person  who  may  have  accommodated  tbem 
with  his  credit.  It  is  a  usual  banking  oper- 
ation, and,  unless  expresaly  prohibited, 
would  be  necessarily  Implied  In  every  bank 
charter." 

In  Bomai  v.  Ontario  Bank.  10  N.  Y.  158, 
a  state  bank  of  New  York  waa  held  bound  bj 
a  certificate  of  deposit  Issued  by  Its  cashier 
to  evidence  a  loan  made  to  the  bank,  altbou^ 
the  cashier  made  tbe  loan  and  used  the  pro- 
ceeds for  his  individual  purpose.  Tbe  aame 
priDclple  was  applied  In  tbe  case  of  Ooatt  r. 
l)onnM.  M  N.  T.  168.  Bama  T.  Ontario 
Bank,  Is  cited  with  approval  by  the  Supreme 
Court  of  the  United  States  in  the  caae  of 
Merchant*  Nat.  Bank  at  Botton  r.  Btat$  Nat. 
Sank  of  BoKbm,  77  U.  B.  10  Wall.  804.  19  L. 
ed.  1008.  Tbe  same  principle  is  recognized 
and  approved  in  Darnell  v.  Lemt  Oountf/  San. 
Bank.  80  Mo.  185;  Sturmnv.  Bank  of  Oirde- 
viUe,  11  Ohio  St.  158.  167,  78  Am.  Dec.  296; 
JtoekmU  v.  Elkhorn  Bank,  18  Wla.  664 ;  BaU- 
Oon  Aw  Bank  v.  Sfariite  Bank  «f  JfifwatiJbBS, 
16  Wis.  120,  184 ;  Morse,  Banks  *  Banking, 
%  160.  The  effect  of  the  foregoing  cases  Is 
that  it  la  within  the  usual  oourse  of  banking 
business  for  a  bank  to  b«row  SMMwy,  and 
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tliAt  tbe  generally  recognized  authority  of  the 
cashier  or  of  the  managing  officer  of  the  bank 
extends  to  nutkine  such  loana,  anil  that, 
therefore,  any  one  clealing  with  such  officer 
bag  the  risht  to  rely  on  the  existence  of  such 
author ity'uDleea  the  contrary  appears.  That 
tbe  riffbt  to  borrow  money  is  Incident  to  the 
banking  buslneei  ii  decided  by  the  judicial 
committee  of  the  privy  council  in  Bank  of 
AuHralanay.  Breiliat,  6  Moore.  P.  C.  C.  1S3, 
198-199.  and  by  the  court  of  appeals  of  New 
York  in  Cfurtia  r.  Leaviti,  16  N.  Y.  9.  The 
effect  of  the  decision  In  Wutem  Nat.  Bank 
cf  Seu>  York  t.  Armttrong  is  to  make  the 
above  rule  as  to  the  authority  of  a  cashier  to 
borrow  money  for  the  bank  Inapplicable  to 
national  iHmka;  and  the  question  to  be  de- 
cided in  this  case  is  wheuter  there  was  any 
special  authority  vested  In  Harper,  as  the 
vtce-presidentof  the  Fidelity  National  Bank, 
to  borrow  money  for  the  bank,  or  whether, 
In  this  particular  case,  bis  act  in  so  doing 
was  ratified  by  tbe  bank.  Counsel  for  the 
appellant  states  upon  his  brief  that,  had  he 
anticipated  any  real  controversy  upon  tbe 
ouestioD  of  the  liability  of  the  Fidelity 
Bank,  there  was  much  evidence  at  band  to 
establish  spedsl  authority  of  Harper  and 
snbsequent  ratification  by  tbe  bank.  He 
therefore  asks  that,  as  the  case  must  go  back 
to  the  circuit  court,  in  any  event,  the  appel- 
lant be  allowed  to  adduce  additional  evidence 
M  tbeae  two  points.  In  view  of  the  fact  that 
tlie  decistoo  of  the  Western  National  Bank 
against  Armstrong  gave  an  Importance  to 
these  issues  which  they  did  not  have  under 
previous  adjudications  in  the  state  courts, 
and  in  view  of  tbe  discretion  we  have  already 
exercised  in  favor  of  the  receiver  to  allow  a 
rehearing  of  the  question,  we  think  it  only 
fair  to  tCe  Chemical  National  Bank,  tbe  ap- 
pellant berein.  not  to  decide  the  question  of 
special  authority  and  of  ratification  on  the 
reoord  before  us,  but  to  reverse  tbe  decree  for 
the  reasons  given  in  the  former  opinion,  and 
to  send  the  case  back  to  tbe  circuit  court, 
with  leave  to  the  parties  to  introduce  evi- 
dence 09  the  issue  whether  the  alleged  loan 
created  any  liability  against  the  Fidelity 
Bulk  at  all.  This  court  is  very  lolh  to  open 
np  a  case  for  new  evidence  upon  issues  al- 
rndy  decided,  and  has  no  intention  of  mak- 
ing s  troublesome  precedent  by  doing  so  in 
this  case.  The  circumstances  here  are  so  pe- 
culiar as  to  prevent  such  a  result. 

And  now  as  to  the  question  of  Interest, 
which  will  become  material  only  In  case  the 
llabiltty  of  the  Fidelity  Bank  la  established. 
Dividends  on  claims  against  the  Fidelity 
Bank,  which  had  been  duly  allowed,  wero 
declared  by  the  comptroller  of  tbe  currency 
as  follows:  October  81,  1887,  35  per  cent; 
June  IS,  1689,  10  per  cent ;  June  80,  1890.  10 
DOT  oenk;  August  5.  1891,  5  per  cent  Tbe 
Cbonlcsl  Bank  did  not  present  its  claim  for 
allowance  until  April  S,  1890.  On  April  25, 
1890,  tbe  receiver  offered  to  allow  the  claim 
of  tbe  Chemical  Bank  to  the  extent  of  9300,  ■ 
000,  without  prejudice,  on  the  one  hiind,  to 
tbe  right  of  the  Chemical  Bank  to  sue  for  the 
allowance  of  the  remaining  $105,000,  and 
without  prejudice,  on  the  ouicr  band,  to  tlie 
right  of  the  receiver  to  reduce  the  (Ualm  al- 

L  B.  A. 


or  Nbw  York  v.  ABUSTROaa.  841 

lowed  below  |300, 000  in  case  the  court  should 
hold  such  reduction  proper.  The  language 
in  which  this  offer  was  made  Is  given  in  the 
former  opinion.  Its  effect  we  found  to  be  as 
above  stated.  This  we  considered  to  be  an 
equitable  offer  by  ihe  receiver,  and  one  which 
ought,  in  equity,  as  between  creditors  en- 
titled  to  share  tbe  same  fund,  to  prevent  the 
payment  of  interest  upon  any  dividends 
wbich  would  have  been  paid  then  or  there* 
after,  bad  the  Chemical  Bank  seen  0t  to  ac- 
cept the  offer.  In  the  argument  upon  the  re- 
bearing,  counsel  for  tbe  Chemical  Bank  ques- 
tions the  correctness  of  the  construction  whidi 
the  court  placed  upon  the  language  of  the  re- 
ceiver's offer,  as  well  as  of  tbe  view  which 
the  onurt  took  of  tbe  proper  effect  to  be  given 
to  the  offer,  thus  construed,  upon  the  pay- 
ment of  Interest  After  a  re-examination  of 
these  two  qu^lons,  we  are  still  of  the  opin- 
ion that  our  construction  of  tbe  language  of 
the  receiver's  offer  was  correct ;  and  Uiat  thus 
construed,  If  it  bad  remained  in  force,  it 
ought  to  prevent  the  payment  of  interest  on 
the  dividends  paid  or  to  be  paid  on  the  $300.  - 
000.  Tbe  argument  of  counsel  proceeds  on 
the  tbeOTV  that  tlie  question  is  to  be  settled 
on  principles  relating  to  the  legal  tender  of 
money  duo  at  common  law.  Wo  think,  how- 
ever, that  those  rules  have  little  or  no  ap- 
plication in  a  case  like  this,  where  the  ques- 
tion is  of  equality  of  distribution  of  a  trust 
fund  between  creditors.  By  tbe  argument  on 
the  rehearing,  however,  our  attention  has 
been  especially  directed  to  tlie  state  of  the 

g leadings  below,  as  indicating  a  withdrawal 
y  the  receiver  of  this  offer  to  allow  the  claim 
for  $200,000.  In  the  court  below,  In  his 
amended  petition,  the  receiver  denied  the 
liability  on  the  part  of  the  Fidelity  Bank  to 
the  Chemical  Bank  for  this  loan,  and  this 
position  of  the  receiver  Is  emphasized  by  his 
present  motion  for  a  rehearing  upon  the  issue 
thus  made.  We  quite  agree  with  counsel  for 
the  appellant  that  the  raising  of  such  an  is- 
sue must  be  considered  to  be  a  withdrawal 
of  tbe  previous  offer  by  the  receiver,  and. 
therefore,  that  tbe  offer  cannot  now  be  used 
as  a  ground  for  refusing  the  payment  of  in- 
terest upon  dividends  upon  the  whole  claim 
for  the  period  after  April  25, 1890,  when  the 
claim  was  presented  and  rejected,  down  to 
the  time  when  such  dlvldenus  shall  be  paid. 
The  court  overlooked  this  consideration  In  its 
former  opinion,  and  to  this  extent  the  pre- 
vious decision  of  the  court  is  modified.  The 
previous  order  of  the  court  is  therefore 
changed  so  as  to  make  the  order  ss  follows : 
That  the  decree  of  Uie  circuit  court  Is  re- 
versed, with  leave  to  tbe  parties  to  adduce 
further  evidence  upon  the  issue  whether  tbe 
Fidelity  Bauk  owes  anything  to  the  Chemi- 
cal Banu  by  virtue  of  tbe  alleged  loan;  that, 
if  this  Issue  is  decided  In  favor  of  tlie  re- 
ceiver, tbe  bill  shall  be  dismissed,  and  a  de- 
cree entered  In  favor  of  the  receiver  for  tbe 
restitution  of  the  $100,000  paid  by  the  re- 
ceiver July  25,  1893.  to  the  Chemical  Bank 
on  tbe  faith  of  the  decree  of  tbe  court  below  ; 
that,  if  the  llabilitv  of  the  Fidelity  Bank  for 
tbe  loan  is  establislted,  a  decree  shall  be  en- 
tered directing  tbe  receiver  to  allow  the  claim 
for  $805,450  (being  the  amount  of  the  loon 
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and  Int«Teit  UDtll  the  date  of  the  declared  in- 
•olTeDcy,  June  21,  1887),  and  to  pay  the  div- 
ideads  accruioff  on  such  claim,  with  in- 
terest, on  those  declared  before  April  25, 
1890,  from  that  date,  and  on  those  thereafter 
declared,  from  the  date  of  their  declaration, 
until  Uie  dividends  and  Interest  are  paid,  and 
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to  take  credit,  on  the  pajment  nf  such  dlv- 
Identla  and  interest,  for  the  $100,000  bj  hl» 
paid  Julj  25,  1892,  on  the  principle  ordi- 
narily applied  in  partial  paymeuia.  The 
costs  of  tills  appeal  will  be  equally  divided. 
The  costs  lu  iLe  circuit  court  will  abide  tb» 
event. 


CONNEOTICirr  SUFBBUE  COURT  OF  ERROBS. 


A  WUHam  CLARK. 


.GmuL. 


1.  Tli«powertol«meamittlaniswlUiout 

■  retluJar  trial  and  Judgment  Is  given  to  a  Juatloe 
of  the  peaoe  bj  Oen.  StaU,  1 91.  whea  oomplalnt  Is 
made  to  him  by  srand  Jurora  of  a  refusal  to  give 
testimony  before  them. 

S.  A  saauaarx  enfkmement  of  an  uiawer 
Iqr  faapriwmlBff  awttoew  Is  notanezer- 
eiBB  of  Judicial  power  to  punlata  oontempt  of 
oouzt  as  a  ortmlnal  offense,  bat  of  administrative 
power  to  enforce  a  law  wtddi  If  enforoed  at  all 
must  tw  enforced  at  onoe. 

8*  I>iM  prooe—  tn  the  lmprlaoiim«nt  of 
a  wMaoM  fbr  refiual  to  anawor  a 
■aopar  qniwUon  nn  nnlnrrrmtinn  hjimini 
Jorois  does  not  require  a  regular  trial  and  Judg> 
ment,  but  Is  compiled  with  by  the  taue  of  a  writ 
on  oomplalnt  of  the  sraod  Juron  to  ■  Justloe  of 
thepeaoeas  provided  In  Qen.  But.,  lU. 

^epteinlisr  1,  UMJ 

APFEAIj  by  defendant  from  a  )ud;craent  of 
tiie  Court  of  Common  Pleas  for  Litchfield 
Connty  dischnrglng  defendant  upon  habeas 
OOTpus  from  the  custody  of  James  A.  Coch- 
rane, deputy  sberiif,  to  which  he  bad  been 
committed  for  refusal  to  answer  questions  pro- 
ponnded  by  the  grand  jury.  Bnenod. 
Hie  fads  are  staled  lo  the  oplnhm. 
Mmn.  Zi.  J.  NickorMm  and  W*  B. 
Smith,  for  appellant: 

The  oommitmeot  being  in  due  form,  and  in 
conformity  with  the  statute,  and  the  justice 
having  jurisdiction,  the  party  being  before  him, 
errors  and  Irregularities  of  procedure  are  not 
proper  subjects  of  tevislon  upon  a  writ  of  faa- 
twas  corpus. 

Bion't  App.  11  L.  R.  A.  694,  S9  Coon.  889, 
and  cases  cited.  ^ 

The  applicant  was  cleaHy  liable  to  be  com 
mitted  to  jail  ootll  he  answered  the  question 
set  forth. 
BtaU  V.  Teahan,  SO  Conn.  94. 
A  judgmeut  for  contempt  cannot  be  im- 
peached for  error  or  irregularities.  An  attack 
on  such  a  judgment  goes  to  the  power  to  act. 
On  habeas  corpus,  in  cases  of  contempt,  the 
mly  question  Is  one  of  jurisdiction. 

Nora.— Statutes  attempting  to  ooofer  the  power 
to  Imprison  wltnowes  for  oontempt  were  held  un- 
conatltntlonal  In  lU  BIms  (Kan.)  25  L.  B.  A.  110,  and 
LaaBeDtMTB  v.  Deaker  (Ind.)  U  L.  K.  A.  108.  but  in 
both  cases  on  the  ground  that  the  offloera  to  whom 
It  was  proposed  to  give  such  power  were  notjudi- 
otalofBtoeia.  InthepresentoasetheasBertedground 
of  uooonttltutlonalltr  ts  quite  diSereat.  As  to  Ju- 
dfolal  power  of  summarr  punishment  for  contempt, 
see  State  Kaiser  (Or.)  6  L.  B.  A.  SSI,  and  m>t«,- a« 
dayton  (Conn.)  18  L,  &  A.M,  and  mH». 
98  L.  R.  A. 


9  Am.  ft  Eng.  EoQ-clop.  Law.  p.  216;  Bb 
•U  Kearwy.  20  D.  S.  7  Wheat.  89.  0  L-  ed. 


Mr.  Daniel  DaTenport  for  appdlee. 

Hameral^,  J,,  delivered  the  opinion  of 

the  court : 

There  are  two  questions  presented  by  thio 

case : 

First.  Does  section  91  of  the  Oeneral  Stat- 
utes authorize  a  justice  of  the  peace  to  issue 
a  mittimus  without  a  regular  trial  and  judg- 
ment?  The  section  Is  as  follows:  "The 
grand  jurora  in  each  town,  or  any  three  of 
them,  may  meet  to  advise  concerning  offense* 
committed  therein,  and  may  call  before  tliem, 
at  such  meetings,  any  witnesses,  to  be  exam- 
ined touching  the  same;  and  if  any  oerson 
shall  refuse  to  appear  before  them  at  such 
meeting,  being  summoned  Yij  oompetent  au- 
thori^,  they  may  apply  to  a  justice  of  the 
peace  for  a  eavia$,  who  may  issue  one  to  bring 
such  person  before  them;  and  If  any  pettotk 
appearing,  or  being  brought  before  them, 
shall  refuse  to  be  sworn,  or,  being  sworn, 
shall  refuse  to  answer  any  proper  question, 
they  may  complain  to  any  justice  of  the 
peace  in  the  county  where  such  meeting  1» 
had,  who  shall  cause  such  penon  to  be 
brought  before  him,  and  commit  blm  to  Jail, 
there  to  remain,  at  his  own  expense,  until  he 
sliall  give  evidence  as  requirrd.    Said  grand 
Jurors,  when  so  met,  shall  have  all  the 
powers  of  a  Justice  of  the  peace,  when  hold- 
ing court,  to  commit  for  contempU"  The 
claim  is,  that  the  refusal  to  answer  a  proper 
question,  aaked  in  pnrsaanoe  of  this  section, 
constitutes  an  offense ;  tiiat  the  complaint  to- 
ri justice  of  the  peace  Is  the  commencement 
of  a  prosecution  by  complaint;  that  upon- 
such  prosecution  the  wltneas  is  entitled  to  a. 
trial  as  in  any  prosecution  for  a  criminal- 
offense;  and  that  a  mittimus  for  his  com- 
mitment to  jail  can  Issue  onlv  i^ter  final 
judgment  has  been  rendered.    This  meaning- 
imputed  to  the  statute  would  practically 
destroy  its  efflciency.    A  witness  who  refuses- 
to  answer  need  only  demur  to  the  complafnt- 
made  to  the  Justice,  appeal  from  tbe  judg 
meat  on  tbe  demurrer  to  a  higher  court,  and* 
liefore  the  case  is  determined  the  occasion  for 
whicli  the  question  was  asked  may  have- 
passed.    Such  was  the  course  attempted  In 
this  case.   The  words  of  the  statute  will  not 
bear  such  a  construction ;  and  altliough  the- 
statute,  in  various  forms,  has  been  in  force 
since  1750,  and  has  been  In  constant  use  as  a 
means  for  the  detection  of  crimes,  yet  no- 
record  can  be  found  that  tbe  claim  now  mad» 
1^  tiie  plaintiff  has  ever  befwe  been  Inti- 
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Tntted.  Tlie  plaintiff  sn^gefta  that  the  fact 
that  iD  the  RevlaioD  of  18^1,  and  until  the 
Bevlsionof  1849,  the  statute  read  as  follows: 
**  Such  Knod  jurora  may  make  complaint  to 
uy  justica  oi  the  peace,  who  sbnll  cause 
•uch  person  to  be  brought  before  him,  and, 
«n  conviction,  tball  commit  him  to  the  com- 
mon jatr  (ReT.  Stat  1821.  p.  m,  %  6).— 
proves  that  until  1840  a  trial  bj  the  justice 
was  necessary,  and  that  the  omission  of  the 
words  "on  coDvictlon"  In  the  Revision  of  1849 
did  not  alter  the  law.  The  words  "on  con- 
Tiction,"  which  were  retained  in  the  statute 
until  1840,  will  not  bear  tho  interpretation 
which  the  plaintiff  gives  them.  These  words 
were  used  in  the  original  act  of  17S0,  and 
their  meaning  clearly  appears  by  that  act. 
The  act  provides  that  the  grand  jurora  io 
each  town  ihall  meet  once  in  three  years,  or 
of  teller  If  necesaary,  "to  odvlte  concerning 
•uch  breaches  of  law  as  by  their  oflSce  they 
are  to  Inquire  after,  and  present,  and  shaft 
have  power  to  call  before  them  .  .  .  any 
persons  as  witneasea.  In  order  to  be  ex- 
amined touching  such  delinquency  as  they 
are  inquiring  after;  and  if  any  person 
refuse  to  appear  .  .  .  upon  bein^  sum- 
moned thereto  by  warrant  from  an  assistant, 
or  Juatice  of  the  peace  (who  are  hereby  di- 
rected to  gnuit  such  warrant,  on  request  of 
auch  grand  jurors)  or  shall  refuse  to  be  ex- 
aminM  upon  oath,  if  thereto  required,  such 
witnesses  may,  by  such  asaistant,  or  justice, 
on  conviction  of  such  refusal,  be  committed 
to  the  common  jail. "  "On  conviction  of  such 
refoaal,"  aa  thua  uaed.  did  not  mean  oa  oon- 
Tlction  of  an  fiffenae  after  trial,  but  aimply 
meant  on  being  convinced  of  such  refusal  in 
any  aatiafactory  manner,  and  especially  by 
the  persistence  of  the  witneas  In  hia  refusal ; 
and  the  meaning  then  attached  to  the  worda 
bu  never  been  changed. 

In  1614  ft  grand  jnry  waa  required  to  ap- 
pear before  eveiT  court  yearly  **to  make 
preaentment  of  breaches  of  auy  laws  or 
orders,  or  any  other  misdemeanors  they  know 
of  fn  their  JuriBdlctioo."  1  Col.  Rec.  91. 
Id  1068  at  least  one  grand  juror  was  required 
toappear  from  each  plantation  In  the  county. 
S  Col.  Rec  08.  In  1680  it  was  ordered  that 
the  grand  Juron  appointed  by  the  county 
oontta  should  serve  at  least  one  year.  8  Col. 
Rec  69.  In  1681  the  oath  prescribed  for 
grand  Jurors,  who  had  now  become  a  per- 
manent inquest,  waa  altered  so  aa  to  Include 
the  obligation  "with  all  due  care  and  faith- 
fulneas  to  make  diligent  search"  for  vlola- 
tiona  of  law,  aa  well  aa  presentment  of  those 
within  their  knowledn.  Id.  OS.  In  1713 
each  town  waa  required  to  appoint  two  or 
more  grand  lurors  to  serve  aa  before,  whose 
names  ahuuld  be  returned  to  the  clerk  of  the 
court,  and  a  sufficient  number  of  them  be 
summoned  as  needed.  It  will  thus  be  seen 
that  the  grand  jurws  of  the  towns  were 
offioera,  annually  appointed,  and  not  only 
eonatitated  the  grand  Inquest  of  the  coun^ 
Mtending  tiie  superior  courts  for  the  purpose 
of  preaenting  crimes,  but  were  alao  charged 
with  the  duty  at  a1 1  times  of  making  diligent 
search,  with  all  due  care  and  faithfulness, 
tot  the  discovery  of  vlolationa  of  law,  and 
of  preaenting  «ffenaea  discovered  to  the 
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judicial  authdrlty  In  each  town,  aa  well  aa 
at  the  aessions  of  the  court.    The  Act  of  1760 

K radical ly  authorized  a  local  inquest  to  be 
eld  in  each  town,  as  well  as  the  grand  In- 
quest at  the  sessions  of  the  court,  and  directed 
an  assistant,  who  waa  a  judge  of  the  highest 
court,  or  one  of  the  Juatlcca  of  the  peace, 
who  might  be  eligible  to  sit  as  judge  of  the 
county  court,  to  issue  the  warrants  necessary 
to  enable  the  local  Inquest  to  perform  Its 
duties ;  and  It  ia  evident  that  when  the  act 
directed  such  judge  to  commit  a  witneaa  who 
refused  to  be  examined  under  oath  upon  con- 
viction of  such  refusal,  It  did  not  contemplate 
any  formal  trial,  or  any  bearing  different 
from  that  which  might  precede  the  ordering 
of  a  mittimus  If  the  judge  were  holding 
court  and  had  occaalon  to  commit  a  witness 
who  refused  to  be  examined  under  oath  be- 
fore a  grand  iurj.  The  Statute  of  1760 
been  modified  In  the  proceaa  of  time,  both  by 
changea  in  phraseology  and  In  the  duties  of 
grand  jurora  and  justices ;  but  there  haa  been 
no  change  In  the  purpose  of  the  act,  or  in  the- 
authority  for  the  summary  commitment  of  a 
witness  who  refuses  to  testify.  The  omiasion 
of  the  worda  "on  conviction,"  when  the  legis- 
lature enacted  the  Revlalon  of  1840,  was 
probably  made  because  the  worda  had  lost 
much  of  their  original  aignlflcance,  or  were 
deemed  unnecesaary  In  the  present  form  of  tho 
act,  or  liable  to  misconstruction,  but,  how- 
ever that  may  be,  it  Is  clear  that  the  altera- 
tions in  the  act  made  In  1849  were  In- 
tentional, and  that  the  act  aa  altered  doea 
authorize  a  justice  of  the  peace  to  issue  a 
mlttimua  without  a  regular  trial  and  judg- 
ment ;  and  this  operation  of  the  act  haa  beta 
unquestioned  for  nearly  fifty  yeara. 

Second.  Ia  the  lasne  of  a  mlttimua,  In 
pursuance  of  section  91.  in  violation  of  any 
provision  of  the  constitution  T  The  plaintiff 
claims  that  his  imprlscnment  under  the 
mittimus  wss  unconatltutional,  because  the 
statute  authorized  the  mittlmtu  to  laaue  only 
upon  conviction  of  a  criminal  offenae,  after 
trial ;  that  the  mittimus  was  in  fact  Issued 
without  such  trial,  and  therefore  he  waa 
imprisoned witboutdueprooeasof law.  This 
argument  of  the  plaintiff  would  be  ooo- 
cluaive  If  his  construction  of  the  statute 
were  correct  Hla  brief  alao  claims  that  the 
statute  fa  unconatltutional  If  hisoonatructlon 
ia  not  correct,  and  as  the  discharge  of  the 
plaintiff  by  the  court  below  waa  right  if  the 
statute  authorizing  the  imprisonment  li  in 
violation  of  the  constitution,  we  must  con- 
sider that  question.  Section  01  dues  not  create 
auy  criminal  offense,  nor  does  it  relate  to  any 
judicial  prooeediog.  The  impriaonment  Im* 
posed  ia  not  a  penalty  for  any  crime.  It 
simply  impoaea  a  duty  on  the  pitlzen,  and 
seeks  to  enforce  that  duty  when  immediate 
obedience  Is  eaaential  by  the  temporarv  re- 
straint of  the  person.  The  restraint  of  the 
person  may  be  authorized  by  the  legislature 
without  the  iDterveotion  of  any  court  In 
many  cases  where  such  restraint  Is  necessary 
to  the  execution  of  the  law  and  the  enforce- 
ment of  police  regulations.  The  defendant 
In  a  civil  action,  who  refuses  to  torn  out 
property  for  attachment,  may  be  committed 
to  jatl  without  trial.   Selectmen  may,  with- 
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out  trial,  take  children  from  the  custody  of 
parcnta  who  oeKlect  them,  and  bind  them  out 
to  masters.  Gen.  Stat,  g  2109.  For  certaio 
infringemcolB  of  Uie  pauper  lawB  they  may, 
without  trial,  order  an  luhubitunt  of  another 
ttate  to  be  forcibly  taken  out  of  this  atate, 
and  may  expel  from  their  town  the  in- 
habitant of  another  town.  Sections  8393, 
8393.  A  tax  collector  may,  if  necessary,  com- 
mit to  jail  a  citizen  refusing  to  pay  liis  taxes, 
there  to  remain  until  payment  is  made,  or  he 
be  discharged  In  due  course  of  law.  Section 
8889.  A  collector  who  fails  to  collect  and 
pay  oTer  the  taxes  may  himself,  witlioiit 
trial,  be  committed  to  Jail,  as  on  execution 
after  judgment.  Section  8879.  The  modera- 
tor of  any  town  meeting,  or  of  any  meeting 
of  any  society  or  other  community,  may 
order  into  custody  any  person  who  refuses  to 
submit  to  his  lawful  sutfaorlty,  and  have  him 
forcibly  removed  until  be  shall  cuiform  to 
order.  Sectloo  53.  The  Instances  are  numer- 
ous and  familiar  where  officers  are  authorized 
to  restrain,  without  trial,  and  even  without 

firocess,  persons  who  persist  In  the  open  vio- 
ation  of  law.  This  power  of  summary  com- 
pluslon  to  oompllanoe  with  law  may  be  com- 
mitted to  admlnlairatlve  as  well  as  to 
Judicial  officers,  and  when  committed  to  ju- 
dlcial  officers  they  act  solely  in  an  adminis- 
trative capacity,  unless  the  power  is  exercised 
In  the  course  of  judicial  proceedings.  Sec- 
tion 91  relates  wholly  to  admintstrative  pro- 
ceedings.   It  is  a  police  regulation  for  the 

Surpose  of  protecting  society  against  crime 
T  providing  efficient  means  for  the  discovery 
«i  crime  and  the  detection  of  the  criminal. 
Our  state  has  followed  a  policy  different  from 
that  of  England  in  the  Investigation  of 
crimes.  From  a  very  early  perira  in  our 
history  we  have  charged  public  officers  with 
the  duty  of  Investigating  as  to  tiie  commis- 
sion of  offenses,  and  have  invested  them  with 
the  power  of  compelling  witnesses  to  give 
the  evidence  necessary  to  discover  the  crime 
and  the  criminal.  A  remedy  for  the  defect 
in  the  law  of  England  in  this  leRpect  has 
been  under  consideration  since  the  introduc- 
tion In  parliament  uf  the  criminal  code  bill 
in  1880.  In  other  oountrlcs  the  power  uf  In- 
vestlniion  Is  much  more  extensive.  In  In- 
dia, England  has  established  a  carefully 
guarded  system.  Qode  Crim.  Proc  §^  154  et 
teq.  But  the  power  to  authorize  such  investi- 
gatton  is  inherent  in  every  government,  and 
me  extent  and  manner  of  its  use  rest  in  dis- 
cretion of  the  legislature,  subject  to  consti- 
tutional limitations. 

In  this  case  the  law  imposed  upon  the 
plaintiff  the  duty  of  answering  the  proper 
niiestions  put  to  him  by  the  grand  Jurors, 
'i  ..ti  legisltifure' clearly  has  the  right  to  en- 
act such  a  law.  His  continued  refusal  to  an- 
swer was  an  open  and  persistent  defiance  of 
the  law  when  public  interest  demanded  im- 
mediate obedlenoe.  The  power  of  the  legis- 
lature to  authorize  his  restraint  or  imprison- 
ment so  long  as  he  continues  in  such  open 
defiance  of  law  cannot  be  questioned.  It  is 
true  that  the  right  to  examine  a  witness  and 
to  compel  him  to  testify  t>elongs  to  courts  of 
Justice,  and  la  an  essential  part  of  a  Judicial 
proceeding.  When  he  refuses  to  testify  the 
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judge  may  require  him  to  answer  or  stand 
committed.  There  is  no  trial  of  such  wit- 
ness. Ue  Is  not  committed  as  a  punishment, 
but  to  enforce  a  particular  duty ;  and  no  evi- 
dence need.  In  such  case,  be  taken.  Whart. 
Crim.  PI.  %  967.  And  when  this  power  of 
compulsion  is  exercised  by  a  court  of  justice 
it  is  naturally  held  that  tlie  exercise  should 
conform,  as  far  as  practicable,  to  the  anal- 
ogies of  juiliciiil  proceeding.  But  It  is  also 
true  that  tlie  power  itself,  while  essential  to 
judicial  proceedings,  is  not  distinctively  a 
Judiclai  power.  It  may  be  exercised  by  ad- 
ministrative as  well  as  by  Judicial  offlcera, 
and  is.  in  its  essence,  so  far  as  it  can  be  called 
distinctive  of  any  department,  distinctively 
an  sdmiDBlrative  power.  The  principle  on 
which  the  power  rests  is  that,  when  imme- 
diate enforcement  of  law  is  essential  to  its  ex- 
ecution, the  state  cannot  permit  a  citlseD  to 
obstruct,  by  his  disobedience,  such  Immedi- 
ate execution  of  law,  and  has  the  power  to 
invest  the  officer  charged  with  the  adminis- 
tration of  law,  whether  he  be  a  Judicial  or 
administrative  officer,  with  authority  to  com- 
pel, in  such  case  of  emergency,  immediate 
obedience  In  the  manner  prescribed  by  law. 
Tiie  real  nature  of  the  power  to  compel  a  cit- 
izen to  answer  a  proper  question  wlien  a  re- 
fusal to  an&wer  obstructs  the  necessary,  im- 
mediate execution  of  law  has  lieen  oliscured 
by  the  habit  uf  calling  every  such  refusal  a 
contempt.  It  is  a  contempt  in  the  sense  that 
every  open  deflanre  of  law  is  a  contempt  of 
the  authority  of  the'  state;  it  is  a  conlempt 
of  court  when  done  in  the  course  of  a  Judicial 
trial ;  but  the  summary  enforcement  of  an 
answer  Is  not  an  exercise  by  the  court  of  Its 
judicial  power  to  punish  contempt  of  court 
as  a  criminal  offense,  but  of  Its  administra- 
tive power  to  enforce  a  law,  which,  if  en- 
forced at  all,  must  be  enforced  at  once.  In 
Qnti.  T.  WUlard,  93  Pick.  478,  Chief  Jwiiet 
Shaw  says:  ''To  give  effect  to  this  power, 
it  must  he  so  applied  as  to  compel  a  specific 
performance  of  tliis  duty.  If  it  l>e  said  that 
a  witness  may  he  indicted  and  punished  as 
for  other  breaches  of  duty,  the  answer  is 
obvious  that,  besides  the  long  delay  and 
postponement  of  trials  which  this  would 
occasion,  IIk  witnesses  called  to  prove  tlie 
case  against  the  contumacious  witness  mirht. 
In  their  turn,  refuse  to  attend  or  to  testify. 
Indeed  the  necessity  for  the  existence  and 
exercise  of  this  summary  power  to  compel 
actual  and  prompt  attendance  of  witnesses, 
and  to  require  them  to  testify.  Is  too  plain 
to  be  seriously  questioned.  ^  This  distinction 
is  clearly  marked  In  our  legislation.  The 
power  to  commit  for  a  refusal  to  answer, 
given  to  every  court.  Is  not  called  a  con- 
tempt, but  is  a  power  given  to  enforce  the 
duty  to  appear  and  testify  (Gen.  Stat.  «^  843)  : 
while  the  power  given  to  every  court  to 
punish  for  criminal  contempt  Is  given  aa  a 
I  distinct  power.  Id.  ^818.  There  are  many 
Instances  where  ibis  cower  has  been  com- 
mitted to  administrative  officers.  Oounty 
commissioners  are  autiiorized  to  compel,  by 
commitment,  information  necessary  to  the 
enforcement  of  their  administrative  duties. 
The  board  of  pardons  has  like  authority  in 
the  performonoe  ol  iti  ezecuUve  dotiea. 
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Police  eommlsalonen  of  citleB  have  like  au- 
Uioiity,  aDd  Ibe  commitmeDt  may  be  ordered 
by  the  commissioner!,  and  the  mfttlmns 
■fgned  by  their  clerk.  Id.  §  185.  The  coro- 
ner may  exercise  the  same  power  In  the  Id- 
reatigation  of  crime.  Tlie  same  power  is 
inherent  In  the  legislature  without  the  eoact- 
ment  of  a  special  law.  The  same  power  has 
been  committed  by  the  leKislature  to  special 
comtnissioDS  charged  with  obtaining  in- 
formation  necessary  to  public  interests.  A 
Doted  instance  is  the  commission  of  which  the 
late  Chief  JutUee  Seymour  was  chairman ;  and 
the  oommitmeot  of  such  power  by  the  legla- 
lature  to  administratiTe  officers  has  been  held 
to  be  coDstitutional,  Noyet  r.  Bytbee,  40 
Oonn.  S82.  In  that  case  this  distinction  la 
drawn :  The  power  to  compel  a  witness  to 
answer  is  Inherent  in  a  court  of  justice,  hut, 
when  the  power  to  summon  and  examine  wit- 
nesses is  given  to  a  mere  admlnfatratlTO 
officer,  the  power  to  compel  an  answer  cannot 
be  inferred,  but  must  be  clearly  given  by 
itatate.    There  is  no  power  more  essential  to 

Sovemment  than  the  power  to  discover  and 
etect  crime.  In  the  exercise  of  that  power 
the  legislature  has  authorized  grand  jurors 
to  summon  witnesses  before  them  and  to  com- 
pel answers  to  proper  questions.  This  Is 
an  exercise  of  that  police  power  essential  to 
the  exiatsnoe  of  govanment,  and  does  not 
riolate  any  constitutional  guaranty  relating 
to  the  ooone  of  proGeediD)cs  In  judicial 
trisls.    The  witness  imprisoned  in  strict 

Surstunce  of  that  statute  is  imprlBoned  by 
ue  course  of  law,  as  truly  as  a  prisoner  duly 
coDvtcted  of  a  crime.  ImprlaoDment  in  strict 
accordance  with  that  statute  involves,  besides 
the  offleia]  character  of  the  persons  acting 
under  it,  the  refusal  of  tbe^itness  to  answer 
a  proper  question  put  by  the  grand  jurors, 
the  application  to  a  justice,  the  appearance 
of  the  witness  before  the  justice,  his  con- 
tinued refusal  to  answer,  a  finding  by  tlie 
Jnstioeof  the  facts  necessary  to  commitment, 


a  mittimus  accurately  reciting  such  facts, 
and  signed  by  the  justice.  The  finding  by 
the  justice  of  the  necessary  facta  is  not  a 


iodtctal  act,  and  does  not  Involve  a  trial. 
The  finding  is  of  that  quasi  ludlclsl  character 
which  characterizes  the  formation  of  opinion 
by  every  administrative  officer  when  he  is 
called  upon  to  perform  a  ministerial  act 
which  tM  law  authorizes  only  upon  the  ex- 
istence of  certain  conditions.  TuOein  t. 
OaUi,  00  Conn.  426. 

If  any  person  Is  imprisoned  under  this 
statute,  but  not  In  strict  pursuance  of  Its 
provisions,  he  may  be  niscliarged  upon 
iiabeaB  corpus.  Upon  such  habeas  corpus  the 
court  may  be  called  upon  to  decide  the  fol- 
lowing questions :  the  official  character  of  the 
grand  juroraand  justice ;  the  legality  of  the 
mittimus  on  Its  face:  tlie  propriety  of  the 
question  asked  ;  and  if  a  case  can  be  imagined 
where  the  mittimus  has  been  Issued  after  the 
witness  has  answered  the  question,  that  fact 
night  be  at  issue.  It  is  difficult  to  see,  and 
nnoecessary  now  to  determine,  what  other 
questions  could  arise.  A  proper  question  is 
any  question  the  witness  may  legally  be  com- 
pelled to  answer.  The  pertinency  of  the 
question  must  be  largely,  if  not  wholly,  left 
S8UR.A. 


to  the  judgment  of  the  grand  jurors.  They 
are  authorized  to  Investigate  in  secret  session. 
The  whole  object  of  their  investigation  might 
be  dereated  by  disclosing  to  a  witnens  tlie 
purpose  of  a  question.  We  do  not,  however, 
say  that  their  authority  may  not  be  so  abused 
In  pursuing  an  unjustifiable  Investigation 
that  the  wuneBS  will  be  entitled  to  protec- 
tion. The  fact  that  we  have  no  knowledge 
of  such  abuse  during  an  admlDistration  of 
the  law  for  150  years  does  not  dcmonstrat* 
that  such  abuse  may  not  occur  In  the  future. 
In  Anderion'a  Com  (decided  in  chambers  by 
the  late  Cliief  Jmliee  Storrs  in  1858),  it  was 
held  that  a  witness  imprisoned  for  refusal  to 
give  evidence  which  might  tend  to  criminate 
him  must  be  discliarged  on  habeas  corpus; 
but  the  judge  carefully  avoids  saying  that 
In  other  cases  the  decision  of  the  grand  jurors 
and  justice  may  not  be  conclusive.  The 
correctness  of  that  decision  cannot  be  ques- 
tioned, and  the  principle  on  which  it  rests 
would  require  tbe  dlsclMrge  on  habeas  corpus 
of  a  witness  Imprisoned  under  this  law,  in 
case.  If  sudi  case  could  arise,  such  imprlscn- 
ment  violated  any  other  guaranty  of  the  con- 
stitution. While  the  constlLiitloDality  of 
this  act  has  never  been  directly  decided,  it 
has  never  been  questioned,  and  was  plainly 
recognized  in  the  case  of  Be  OlayUm,  09  Conn. 
010,  18  L.  R,  A.  M.  In  that  case  a  commit- 
ment under  a  law  authorizing  the  ezamina* 
tion  as  a  witness  of  a  person  who  had  been 
convicted  of  drunkenness,  as  to  how  he  had 
obtained  the  liquor  which  caused  his  In- 
toxication, and  authorizing  his  commitment 
in  case  of  refusal  to  answer,  was  held  to  be 
legal,  and  In  due  course  of  law.  The  court 
jays :  **  For  more  than  a  century  and  a  halt 
we  have  had  upon  the  statute  book  a  law  au- 
thorizing the  grand  jurors  In  the  several 
towns  to  meet  and  advise,  and  inquire  into 
the  o£Fenees  that  bad  been  committed,  with 
power  to  summon  and  examine  witnesses, 
and,  if  need  be,  to  punish  for  contempt. 
This  proceeding  Is  but  an  extension  of  the 
same  power  to  other  officers,  for  the  same 
general  purpose,  namely,  the  protection  of 
society,  by  preventing  crime  through  the 
detection  and  punishment  of  offenders.  .  .  . 
This  objection  misconceives  the  nature  and 
character  of  the  proceeding  before  the  police 
court  The  appellant  was  not  then  before  tha 
court  as  a  defendut  In  a  criminal  proseoa- 
tlon.  That  had  been  his  position,  but  upoa 
his  conviction  that  was  (manged,  and  he  be- 
came, so  far  as  this  case  is  concerned,  merely 
a  witness.  He  was  in  no  sense  on  trial, — no 
one  was, — and  therefore  was  not  In  jeopardy. 
The  proceeding  was  not  judicial,  but  minis- 
terial. .  .  .  It  is  tlie  duty  of  all  good 
citizens,  when  legally  required  so  to  do,  to 
testify  to  any  facts  within  their  knowledge 
affecting  public  Interests;  and  no  one  has  a 
natural  rifiht  to  be  protected  in  his  refusal  to 
disrhnrge  this  duty.  Public  policy  does  not 
forbid,  but,  on  £be  contrary,  often  requires, 
legislation  to  facilitate  the  administration  of 
justice." 

Judged  by  the  analogies  of  past  leglslaticm 
section  91  Is  a  lawful  exercise  of  legislallve 
power,  and  In  tlie  f»se  aliove  cited  we  held 
that  comDclting  a  witness  by  commitment  to 
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glTe  proper  iaformatioD  essential  to  the  In- 
VflstlgatiuD  of  crime  was  not  an  unwarranted 
exercise  of  judicial  power  by  tbe  executive 
department,  where  sach  compulBion  was  en- 
forced by  a  magistrate  actinx  In  a  minis- 
terlal  capacity.  The  strongest  case  cited  by 
Um  plaintiff,  apparently  In  oonflict  with  the 
doctrine  of  Be  Olayten,  la  WMteomb'$  Oasg, 
130  Mass.  118,  31  Am.  Rep.  503.  In  that 
cue  the  court  held  that  a  law  authorizing  a 
city  council  to  commit  a  witness  for  refusal 
to  testify  was  in  riolatlon  of  the  constitution 
of  Massachusetts.  The  decision  Is  based  in 
part  on  tJhe  specIfU  phraseology  of  the  Hassa- 
chuaetts  constitution,  partTcalarly  of  the 
clause  granting  power  to  the  legialature  to 
eatablian  municipal  goTernmentt,  In  connec- 
tion with  the  fact  that  at  tbe  time  tbe  con- 
stitution was  adopted  It  was  no  part  of  the 
law  of  the  land  that  municipal  boards  of 
officers  should  have  power  to  punish  for  con- 
tempt. Tbe  expreaiioiu  relied  on  in  this  case 
relative  to  tbe  general  relations  of  tlie  several 
departments  of  government  must  be  nna  in 
connection  with  tbe  particular  facts  and  tbe 
particular  constitution  under  discussion. 
The  rule  invoked  by  tbe  plaintiff  is  not  nec- 
essarily involved  inthedecisionof  Wh\tcomb^$ 
(kue.  It  is  the  broad  rule  that  a  constitution 
establishing  separate  depvtments  for  tbe 
exercise  of  the  powers  granted,  and  vesting 
the  judicial  power  in  one  department,  nec- 
essarily forbids  the  legislature  to  authorize 
administrative  offloers.  in  the  exercise  of 
legitimate  executive  power,  to  use  any 
method  found  essential  to  tlie  exercise  of  that 
power  whicb  is  also  a  method  in  common  and 
necessary  use  in  judicial  proceedings  ;  and 
that  any  act  done  in  pursuance  of  sudh  legis- 
laiioo  18  necessarily  In  violation  of  the  con- 
stitutional guaranty  that  "no  person  shall  be 
deprived  of  life,  liberty,  or  property  but  by 
due  course  of  law."  Tliis  guaranty  of  the 
constitution  relates  primarily  to  the  protec- 
tion of  the  individual  against  unlawful  acta 
of  executive  or  judicial  officers,  and  Is  not 
by  Itwlf  a  limitation  on  the  power  of  legis- 
lation. "Dnecourseof  law"  wasoriginally 
synonymous  with  "law  of  tlie  land.*  This 
guaranty  as  it  first  appears  In  our  decla- 
ration of  rights  (Laws  1673.  p.  1),  Is 
against  any  acts  not  warranted  bv  "some  ex- 
press law  of  this  colony. "  But  tlie  establish- 
ment of  governments  under  written  constitu- 
tions, without  altering  the  meaning  of  tbe 
words,  gave  an  effect  to'their  operation  which 
was  not  felt  In  England,  nor  in  Connecticut 
until  1818.  The  written  constitution  placed 
limitations  on  tbe  exercise  of  legislative 
powers.  A  law  inconsistent  with  such  lim- 
itation is  not  law.  Hence  an  act  warranted 
by  a  law  inconsistent  with  such  limitation 
Is  done  without  "due  course  of  law.**  And 
■0,  in  determining  tbe  validity  of  an  act 
claimed  to  be  obnoxious  to  this  ancient 
guaranty,  we  may  have  notpnly  the  original 
question,  Is  the  act  clearly  warranted  by  any 
law?  but  also  tbe  additional  question.  Is  tbe 
law  authorizing  the  act  itself  Inconsistent 
With  the  limitations  contained  In  tlie  funda- 
mental lawT  But  this  difference  is  only  ap- 
parent. Under  a  written  constitution  the 
substantial  questlou  Is  tbe  same  as  it  wasbe- 
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fore  such  constitution  was  known,  — Is  the  act 
authorized  by  the  law  of  the  landT  It  Is  au- 
thorized if  warranted  by  any  speclflc  law, 
uuless  such  law  is  a  mere  color  of  law  by 
reason  of  its  inconsistency  with  the  funda- 
mental law.  Hence,  in.  each  case  when  an 
imprisonment  in  pursuance  of  statute  law  Is 
claimed  to  be  without  due  process  of  law, 
the  question  must  depend  on  the  circum- 
stances of  that  case;  not  upon  the  meaning 
of  "due  process  of  law,"  for  that  mean- 
ing is  well  settled,  but  upon  tbe  com- 
pliance of  the  particular  statute  with  the 
fundamental  law  limiting  the  exercise  of  leg- 
islative  power.  Thlsvlew  of  theorigtnwd 
meaning  of  the  phrase  "due  process  of  law" 
Is  suggested  In  the  opinion  dellvcre<i  by  Jtu- 
tice  Miller  fn  Dartdton  v.  New  Oileang.  93 
U.  S.  97,  "A  L.  ed.  616.  See  also  Latcton  v. 
Steele.  15-J  U.  3.  133,  88  L.  ed.  985 ;  Marehant 
V.  PenTuplcaaia  &  Co.  1S8  U.  S.  880,  88  L. 
ed.  781. 

No  general  deflnltloo  of  the  acts  which, 
done  under  color  of  law,  are  without  dua 
process  of  law,  can  be  given,  because  thede- 
□nition  in  each  case  depends  not  so  much 
upon  the  quality  of  the  act  as  upon  tbe  rela- 
tion of  the  particular  law  authorizing  it  to 
the  fundamental  law  which  limits  the  power 
of  the  legislature.  And  so,  in  dealing  with 
the  provisions  of  section  1  of  article  14  of 
tbe  Amendments  to  the  Federal  Constitution, 
the  United  Btntes  courts  have,  in  the  main, 
avoided  general  definitions,  and  treated  each 
case  as  suggested  in  Davidaon  v.  2ietB  Orient, 
in  view  of  tlie  question  whether  the  acts  in 
that  case  are  warranted  by  tbe  law  of  tbe 
land.  It  cannot  safely  be  affirmed  that  the 
phraseology  of  ttils  amendment  alters  tbe 
meaning  of  "due  process  of  law"  as  under- 
stood at  the  time  this  guaranty  to  the  indi- 
vidual against  the  unlawful  exercise  of 
power  by  the  agents  of  government  was  first 
incorporated  into  state  constitutions  and  into 
tbe  United  States  Constitution  by  article  5 
of  the  Amendments.  If  this  view  of  tbe  con- 
stitutional guaranty  be  correct,  tbe  imprison- 
ment of  the  plainti'ff  was  by  "due  process  of 
law. "  If  it  be  claimed  that  tlie  examination 
by  the  grand  jurors,  and  tbe  rommitment  of 
ttie  plaintiff  to  compel  an  answer  to  a  pmper 
question,  was  in  tlie  nature  of  a  judicial 
proceeding,  and  that  the  law  authorizing 
such  a  proceeding  by  administrative  oificcrs 
Is  in  violation  of  the  provisions  of  the  con- 
stitution dividing  the  functions  of  govern- 
ment and  vesting  the  judicial  power  in  the 
courts,  the  suHiclent  answer  is  that  those 
great  functions  of  government  are  not  di- 
vided in  any  such  way  tliat  all  acts  of  tbs 
nature  of  the  functions  of  one  department  can 
never  be  exercised  by  another  department. 
Such  a  division  is  iQipracticable,  and;  If 
carried  out,  would  result  in  the  paralysis  of 
government.  Executive,  legislative,  and  ju- 
dicial powers  of  necesstly  overlap  each  other, 
and  cover  many  acts  which  are  in  their  nature 
common  to  more  than  one  department.  These 
great  functions  of  government  are  committed 
to  the  different  magistracies  in  all  their  full- 
ness, and  Involve  many  incidental  powers 
necessary  to  their  execution,  even  though 
such  Incidental  powers  In  their  Intrlouo 
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cliarncter  belong  more  natnrally  to  •  different 
-depiirtmcQt.  No  act  can  be  more  clearly 
wiibio  tbe  functions  of  the  ludlclal  depart- 
ment iban  the  enforcement  of  the  payment  of 
a  debt  by  the  confiscation  of  the  property  and 
the  Imprisonment  of  the  person  of  the  debtor ; 
but  when  tbe  legislature  finds  it  necessary  to 
the  full  execution  of  the  powers  confided  to 
the  executive  department  to  authorize  such 
collection  of  debts  due  the  government  with- 
out recourse  to  the  courts,  such  a  law  is  not 
In  Tiolation  of  the  division  of  powers  made 
by  tiie  constitution.  In  Murray  y.  Boboken 
Land  A  Imp.  Oo.  S9  U.  B.  18  How.  372,  16 
L.  ed.  873,  cited  and  approved  tn  Hat  opin- 
ion of  Juttice  Miller  {Datidton,  r.  Ntiio  Or- 
iearu,  tnpra),  it  was  held  that  an  act  of  con- 
gress autliorizine  the  audit  of  tbe  accounts 
of  a  collector  oi  customs,  and  authorizing 
tbe  solicitor  of  the  treasury  to  issue  a  distress 
warrant  for  the  tx>llectioii  of  tlte  amount  of 
balance  found  due  the  government,  was  not 
invalid  as  authorizing  the  exercise  by  tbe 
executive  department  of  a  judicial  power; 
and  that  the  levy  of  such  warrant  was  not  a 
violation  of  the  guaranty  of  article  6  of  the 
Amendments,  that  no  person  "shall  be  de- 

5 rived  of  life,  liberty,  or  property  without 
ue  process  of  law."  And  in  disposing  of 
the  Claim  that  the  law  of  congress  was  InTalid 
"because  the  duty  It  autliori  zed  the  treasury  de- 
partment to  perform  was  iu  facta  Judicial  act, 
Juttice  Curtis  says So  are  all  tliose  adminis- 
trative duties  the  performance  of  which  in- 
volves an  Inqairy  into  the  existence  of  facts 
and  the  application  to  them  of  rules  of  law." 

It  Is  unnecessary  to  multiply  illustrations 
■of  this  essential  principle  of  constitutional 
law  that  a  statute  authorizing  administrative 
•ufflcers  to  perform  executive  functions  by 
methods  which  partake  of  the  judicial  nature 
is  not  necessarily  in  violation  of  the  consti- 
tutional provisions  dividing  the  functions  of 
^vemment,  and  vesting  Ibe  Judicial  power 
in  courts.  The  real  question  In  each  case  is, 
-not  merely  whether  the  act  is  of  a  judicial 
nature,  but  whether  the  act  is  legitimately 
incident  and  necessary  to  the  execution  of 
powers  confided  to  the  executive  and  legis- 
lative departments,  and  not  obnoxious  to  any 
prohibition  of  the  constltuticHi.  This  ques- 
tion has  been  answered  by  the  application  of 
various  tests.  The  one  most  frequentlv  ap- 
plied is  the  inquiry  whether  the  particular 
act  has  been  treated  aa  a  legitimate  exercise 
of  executive  power  prior  to  tbe  adoption  of 
the  constitution.  As  a  determination  of  prin- 
«lp]e  liy  the  process  of  analogy  such  inquiry 
is  Qseful,  convenient,  and,  In  most  cases, 
conclusive ;  bat  can  bardly  be  accepted  ss 
□ercHsarily  conclusive.  The  constitutional 
definiLion  of  the  three  departments  of  govern- 
ment cannot  wholly  depend  upon  the  actual 
lee'islatton  in  England,  when  parliament  was 
little  more  than  a  court  to  register  the  ex- 
pressions of  royal  will ;  or  In  Connecticut, 
when  absolute  political  power  was  concen- 
trated in  a  general  court,  and  tbe  effect  of  the 
common  law  was  siven  to  the  penal  codes  of 
the  Israelites.  Anothertest,  not  infrequently 
«pplled,  is  tbe  inquiry  whether  tbe  act  in 
■qnestion  1b  a  legitimate  exercise  of  the  police 
power  necessarily  inherent  In  government. 
^L.& A. 


The  term  "police  power"  is  often  used  ss  a 
term  of  convenience,  and  not  of  clearly  as- 
certained legal  principle.  It  was  found  to 
be  the  most  convenient  phrnse  for  designai  Ing 
the  extent  of  state  legislation,  when  such 
legitimate  legislation  covered  the  same 
ground  ioclut^  in  the  exclusive  power  of 
legislation  given  to  congress  notably  In  the 
wide  field  covered  by  the  power  to  regulate 
Interstate  and  foreign  commerce.  As  used  in 
this  connection,  the  term  has  acquired  a  more 
definite  meaning  through  the  many  decisions 
of  the  United  States  Supreme  Oourt,  but  such 
meaning  relates  rather  to  what  It  has  been 
decided  to  cover  than  to  what  It  may  in  fact 
cover.  As  Juttice  Grler  says  in  the  LianH 
Catea.  46  U.  S.  6  How.  504,  13  L.  ed.  250 : 
"Without  attempting  to  define  what  are  the 
peculiar  subjects  or  limits  of  this  power.  It 
may  safely  be  affirmed  that  every  law  for  tSu 
restriction  or  punishment  of  crime,  for  the 
preservation  of  the  public  peace,  health,  and 
morals,  must  come  within  this  category.* 
But  the  term  la  much  more  indefinite  when 
used  to  desitrnate  that  exerolse  of  executive 
power  which  involves,  and  justifies,  as  a 
necessary  incident,  the  performnnce  of  acts 
by  administrative  officers  that  may  partaire 
of  a  Judicial  nature ;  and  the  necessity  for  iti 
use  in  this  connection,  except  as  a  term  of 
convenience,  Is  much  less  obvious.  The  truth 
,  is  that  all  such  tests  are  useful  aids  in  ap- 
plying to  each  case  the  principles  of  consti- 
tutional law  that  must  control.  Our  state 
constitution  vests  In  the  three  departments  of 
government  the  wliole  political  power,  and 
the  power  to  be  exerolsed  In  tiie -several  de- 
partments Is  coextensive  with  the  exigencies 
of  government,  except  as  its  exercise  is 
restrained  by  the  declaration  of  general  prin- 
ciples and  the  specific  limitations  embodied 
in  the  constitution  itself,  including  the 
United  States  Constitution,  which  is  also  the 
fundamental  law  of  each  state.  The  mere 
apportionment  of  political  power  to  separate 
departments  does  not  diminish  the  political 
power  vested  In  the  government;  and  so, 
when  the  exigencies  of  government  demand 
the  exercise  of  executive  power  involving  as 
a  necessary  Incident  the  use  of  methods 
which  are  also  necessary  to  the  exercise  of 
Judicial  power,  tlie  authorization  by  the 
legislature  of  such  exerolse  of  power  in  such 
manner  Is  a  legitimate  exercise  of  the  legis- 
lative power.  The  legislature  must  determine 
tbe  existence  of  the  exigency  and  of  the  ne- 
cessity.and  the  courts  must  be  the  final  Judge 
in  each  case  whether  such  particular  exercise 
of  legislative  power  has  been  restrained  by 
the  general  principles  or  specific  limitations 
contained  in  the  constitution.  The  deter- 
mination of  such  limitations  of  legislative 

Sower  is  often  one  of  the  most  difficult  and 
elicate  questions  that  can  be  presented  to  the 
court,  but  the  decision  becomes  more  easy 
when  it  is  remembered  that  the  real  question 
as  to  the  exercise  in  such  case  of  a  judicial 
power  exclusively  vested  in  the  conits  Is  one 
of  substance,  and  not  of  form,  llie  Isnguago 
used  by  Justice  Harlan,  in  the  recent  case  of 
Mugler  v.  Kamat,  128  U.  B.  633,  661,  81  L. 
ed.  300,  310.  while  discussing  the  limita- 
tions imposed  by  the  United  States  Constltn- 
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tlon  on  itate  legtslatioo  in  tiie  exercise  of 
police  power,  applies  as  well  to  Uie  queetion 
under  diBcussion :  "While  every  possible 
presumptioD  Ib  to  be  indiilKed  in  favor  of  the 
validity  of  the  statute,  the  courts  must  obey 
the  constitution  rather  than  the  law-making 
department  of  governmeDt,  and  must,  upon 
their  Tesponsibllity,  determine  whether,  in 
■ny  particular  case,  these  limits  liave  been 
passed.  .  .  .  The  courts  are  not  bound 
by  mere  forms,  nor  are  they  to  be  misled  by 
mere  pretenses.  They  are  at  liberty — indeed, 
are  under  a  solemn  duty — to  look  at  the  sub- 
atanoe  of  things,  whenever  they  enter  upon 
the  inquiry  whether  the  legislature  nas 
transoeiided  the  limits  of  its  aathorlty." 

From- whatever  point  of  view  we  consider 
the  impriamment  of  the  plaintiff,  It  was  in 
"doe  course  of  law."  The  law  authorizing 
it  follows  the  analogies  of  our  legislation 
long  prior  to  Uw  adoption  of  the  constitution, 
has  been  In  force  for  150  yeais,  and  dearly 
oomes  within  tlie  most  narrow  definition  of 
Xba  police  power  Inherent  in  the  state  govem- 
nent.  It  is  also  within  the  principles  of 
constitutional  law  controlling  such  legisla- 
tion. The  power  to  punish  crime  and  to 
preserve  the  public  peace  and  morals  belongs 
to  the  state  government  In  all  its  fullnesa, 
and  is  essential  to  its  existence.  Ijegislatlon 
■uthoriaing  investi  (ration  as  to  the  existence 
of  crime  Is  a  legitimate  exercise  of  this 
power.  The  conduct  of  such  Inveatlntion 
prior  to  the  prosecution  of  a  person  ior  the 
commission  of  a  particular  crime  is  beyond 
doubt  an  executive  function,  and  in  the  exe- 
cution of  such  Investigation  the  state  has  the 
plainest  right  to  proper  Information  within 
the  knowledge  of  every  citizen,  and  to  com- 
pel the  disclosore  of  such  Information  by  any 
method  consistent  with  constitutional  limita- 
tions. In  an  emergency  demanding  im- 
mediate action  it  has  the  right  to  compel,  as 
Ohief  Juttice  Shaw  says,  Mhe  specific  per- 
formance of  this  duty,"  obligatory  on  every 
person,  and  for  that  purpose  to  hold  him  in 
eastody  of  the  law.  Such  compulsion  may 
be  SB  essential  to  the  efficient  exercise  of 
executive  power  as  of  judicial  power,  and 
Its  use  by  administrative  otBcers  Is  no  more 
an  infringement  of  the  exclusive  powers 
vested  in  tiie  judicial  department  because 
such  compulsion  Is  in  ordinary  use  in 
judicial  proceedings  than  is  the  summary 
enforcement  of  a  dent  to  the  government  be- 
cause the  payment  of  debts  can  ordinarily  be 
enforced  only  by  judicial  process  Issued  upon 

iudgment  of  a  court,  or  the  destruction  of  a 
luildlng  to  prevent  the  spread  of  a  fire,  or 
the  taking  of  land  to  prevent  the  spread  of 
disease,  because  property  can  ordlnnrlly  be 
oondemnedonlybyjudlcia)  proceedings.  It 
would  indeed  be  unfortunate  If  tlie  strength 
of  the  government  for  the  detection  and  pre- 
vention of  crime  were  crippled  by  any  con- 
stitutional provision  forbiiidluK  the  legis- 
lature to  enact  laws  similar  tn  the  one  under 
discussion;  but  no  such  prohibition  can  be 
found,  either  In  the  declarations  contained  In 
our  bill  of  rights  or  in  the  specific  llmita 
tions  of  our  constitution.  It  may  be  added 
that  this  law,  in  authorizing  a  commitment 
to  compel  an  answer  to  a  proper  question, 
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follows  the  analogies  and  provides  all  the 
essential  safeguards  of  a  summary  commit- 
ment by  a  court  for  a  similar  purpose,  with 
the  additional  security  tfaat  tlie  remedy  for 
Illegal  use  of  the  power  is  more  ample,  be- 
cause upon  a  writ  of  habeas  corpus  the  court 
may  Inoulre  more  freely  into  the  legality  of 
a  commitment  when  made  by  an  administra- 
tive oflScer,  whose  only  authority  must  be 
found  in  a  special  statute,  than  when  made 
by  a  court  In  which  the  aothority  to  commit 
Is  inherent. 

We  conclude,  therefore,  that  section  91  Is 
an  exercise  of  legislative  power  for  a  pur- 
pose included  In  tbe  powen  vested  in  the 
state  icovernment,  and  is  not  in  violation  of 
any  provision  of  our  constitution  or  of  the 
United  States  Constitution  applicable  to  the 
limitation  of  state  legislation.  As  section 
SI  authorized  the  justice  of  the  peace  to  is- 
sue the  mittimus  In  this  case  without  a  fofmal 
trial  and  judgment,  and  was  a  lawful  exer- 
cise of  leglsli^lve  power,  we  find  nothing  in 
the  record  to  authorize  the  discharge  of  the 
plaintiff  by  tiie  court  below.  Bv  his  return 
the  sheriff  Justified  under  a  mittimus,  valid 
on  Its  face,  reciting  every  fact  required  by 
law  In  order  to  auihorfzo  the  issue  of  the 
mittimus.  The  plaintiff's  reply  does  not 
contradict  a  slngfo  fact  recited.  It  does  not 
make  a  single  allegation  of  fact  Inconsistent 
with  the  validity  of  his  commitment.  It 
substantially  admits  the  ofBcial  character  of 
the  grand  jurors  and  justice  of  the  peace; 
that  the  plaintiff  appeared  before  the  grand 
jurors  lawfully  convened  under  the  statute, 
and  was  duly  sworn;  Uiat  tlie  unestiona  re- 
cited were  asked  bim ;  that  he  willfully  and 
contemptuously  refused  to  answer  the  qtMS- 
tlons ;  that  the  complaint  was  made  by  the 
grand  jurors  to  the  justice ;  that  he  was  duly 
called  Defore  the  justice,  and  then  persisted 
in  his  refusal  to  answer.  The  reply  is  sub- 
stantially a  demurrer  to  the  return  for  three 
reasons:  <1)  Because  It  docs  not  appear  by 
the  return  that  the  grand  jurors  required  the 
plaintiff  to  answer  any  questions  relating  to 
any  offense  committed  In  the  town  of  Sharon. 
It  does  sufficiently  and  clearly  appear  that 
the  examination  of  the  witness  was  concern- 
ing offenses  committed  In  said  town.  (8) 
Because  it  does  not  appear  by  the  return  that 
the  questions  put  to  the  plaintiff  were  per- 
tinent or  proper  questions.  It  does  clearly 
appear  that  the  questions  were  proper  ques- 
tions. ^aU  V.  Tedlian,  GO  Cionn.  04.  (8) 
Because  it  does  not  appear  by  the  return  that 
he  was  formally  tried  by  the  justice  as  for  a 
criminal  offense,  that  he  was  allowed  an  op- 
poKunity  to  be  heard  by  himself  and  wit- 
nesses In  answer  to  said  complaint,  or  that 
he  was  confronted  by  the  witnesses  against 
bim ;  and  therefore  It  does  appear  that  he  was 
imprlBoncd  witboutdue  procesaof  law.  The 
insufficiency  of  this  reason  has  been  shown. 
As  the  proceeding  before  the  justice  was  a 
ministerial,  and  not  a  judicial,  proceeding, 
the  provisions  of  the  constitution  relating  to 
judicial  trials  do  not  apply.  The  reply,  in 
addition  to  tlie  statement  that  these  matters 
do  not  appear  by  tbe  return,  makes  the  same 
claim  of  the  necessity  of  a  formal  trial  by 
I  way  of  alleging  that  the  plaintiff  demurred 
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to  the  oompTfttDt,  claimed  the  right  to  plead 
gailty  to  tiie  complaint,  and  to  plead  ia  an- 
iwer  to  the  allefatlonB  of  the  complaint,  and 
to  be  conrronted  vUh  the  witnesses  aeainst 
him;  that  these  claims  were  all  denied,  and 
that  there  was  do  such  trial  and  jtidKmeiit 
00  the  complaint.  But  the  replr  does  not 
allege  that  the  ptalotiff  was  deprived  of  the 
<9portuiiity  of  purgins  himself  by  answer- 
ing the  queatlma,  or  that  he  did  not  have 
full  oppOTtanlty  to  make  any  statement,  or 
present  any  reasons  he  e^*  fit,  why  the  mlt- 
tlmua  should  not  issue,  or  that  the  justice 
did  not  have  ample  reaaon  for  making  his 
finding  as  recited  in  the  mittimus.  On  the 
contrary,  the  reply  ts  a  substantial  admission 
of  all  theae  facta.  The  reply  Is  almply  a 
claim  that  the  return  la  no  justification,  be- 
cause Uie  mittimus  could  not  Issue  except 
t^ter  a  trial  of  the  plaintiff  and  judgment 
■gainat  him.  aa  io  a  criminal  proceeding. 


R.  Ga  T.  HiLWADKEa  M9 

This  claim  has  no  f&undatloo  In  law.  So 
far  as  tlie  reply  states  this  claim  by  way  of 
demurrer,  the  reasons  are  InsufScient,  and  so 
far  as  it  states  the  claim  by  way  of  direct 
assertion  tbe  allegations  are  irrelevaat.  The 
court  belnw  should  have  adjudged  tbe  reply 
insufficient,  and,  unless  the  plalotifl  offered 
to  prove  facts  showing  illesality  in  the  pro- 
ceedings, should  have  forthwith  remanded 
him  to  jail.  The  case,  as  it  appears  before 
us  especially  by  the  plaintiff's  own  claims, 
indicates  that  he  openly  and  willfully  ob- 
structed the  execution  of  the  law.  So  long 
as  he  persists  in  such  obstruction,  bia  im- 
priBonment  Is  lawful,  and  well  deserved. 

Ther$  ii  error  in  Iheiudgment  appealed  from, 
and  the  case  Is  remanded  to  the  Court  of  C!om- 
mon  Pleas,  to  be  proceeded  with  to  Judgment 
In  accordance  with  this  opinion. 

The  other  Judges  concuc. 
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GHIOAGO,  MILWAUKEE  A  ST.  PAUL 
R.  CO.,  Appt., 

ft  

City  of  UILWAUKEB,  Uapt, 

(.  Wis.  » 

1.  TIm  ttxeeptlon  In  »  ■iatntory  ^vovim- 
Um    «zempUnf    raUromd  propertj- 


NosB.— UoMNftrof  raOnKid  rf|pM  of  voir  toosMM- 
M«nt  for  loeol  tatprowmentB. 

Althoocfa  tbe  eassB  atie  not  TBiT  nnnanm  upon 
tkla  questlMi  tbe  oourts  am  not  aRreed  as  to  tbe 
nde  wblob  la  applk»bl& 

Tbere  bare  tieen  some  oaBes  In  wblob  tbe  rlgbt  of 
war  was  tield  not  liable  to  ttae  •awsBUMnt  to  tb« 
varUoular  ease  beoause  tbeie  was  no  beoeflt.  and 
oCbenfo  wMob  tbe  court  has  anumed  tbe  position 
tbat  there  oouU  be  do  beneOt  In  inch  oases.  lo  all 
of  tbeae  tbe  more  direct  queetloo  as  to  whether  or 
DOC  a  rtebtof  war  ooold  be  aSBened  and  sold  to  eo- 
foroa  parnant  of  tba  aacasraeot  bomds  to  have 
bMD  ivDored. 

Tbe  qoestlon  doea  doc  seem  to  have  been  df  reotir 
eoDSlderea  in  Bogland. 

In  North  LondoD  R.  Oo.  "Vtetrj  of  St.  Vmxj,  H 
Week.  Bep.  SIB.  27  L.  T.  H.  B.  sn,  the  ■■rwnnept 
was  on  depot  arouDds. 

Id  Great  Butern  B.  Oa  v.  Efaakoey  Board  of 
WOTka  8  App.  Caa.  687.  &8  L.  J.  H.  a  106.  «  L.  T.  N. 
B.  60ft,  a  Week.  Bep.  7flS,  revoreloir  U  B.  B  Q.  a  Mv. 
412, 61 L.  J.  H.  a  67. «  L.  T.  N.  B.  679, 80  Week.  Bepw 
TOft,  It  was  beld  that  ttae  property  did  not  bound  on 
tbe  hlgbwar,  and  In  London,  B.  AS.  GL  B,  Oo.  t.  St, 
eile*,  U  B.  4  Bzoh.  DIv.  IHS.  4S  L.  J.  H.  C.  I8S,  411.. 
T.  N.  8.  US,  a  similar  deoMon  was  made. 

In  London  k  N.  W.  B.  Co.  v.  Teatrj  at  St.  Pan- 
eras,  17  L.  T.  N.  8. 6M,  tbe  railroad  ran  beside  tbe 
hlffbwarat  ahlffber  ffrade supported  bra  retaininir 
wall  and  the  court  beld  that  ttae  land  of  tbeeom- 
paoj  bounded  on  tbe  street  and  was  iDbJeoc  to  aa- 
snsmaDt,  but  tbe  actloD  appeared  to  be  one  to 
teoover  the  amoDOt  of  tbe  aaseesment  from  the 
corporation  wltbout  anr  attempt  to  enforoo  a  liw 
aaalosC  tbe  land. 

In  HteglDi  V.  Hardhic,  B. 8  Q.  B. r, ML.  J. M. 
«ft  L.  R  A. 


frOM  taJtatloB  "exoept  Oat  tbe  same  aball  be 
Bubjeot  to  speolal  aaaeasment  for  local  Improve- 
meots"  bas  oo  operation  or  force  exoept  to  as- 
clode  aneb  asscMmeals  from  tiie  ezemptloD,  and 
leavo  them  aubjeet  to  tba  law  as  U  stood  before 
tbe  statute. 

8.  Traeka  and  nece— ary  richt  of  waj- 
of  a  railway  oompaoy  are  not  subject  to  aneas- 
meut  and  sale  fbr  benefits  br  local  bnprov^ 


a8t,»7  L.  T.  N.  B.  MS,  SI  Week.  Bep.  191.  where  a 
raUroad  was  carried  over  a  talgbwar  on  a  bridge 

and  on  each  side  of  tbe  street  waa  a  narrow  vp&at 
left  for  the  purpose  at  makliiK  repairs,  beyond 
wblob  tbe  road  waa  carried  forward  on  an  embank* 
mmt  and  andiea,  tbe  court  held  that  tbe  spaoesand 
slopes  of  the  embank ment  were  land  aubject  to  aa> 
aeaBment  for  Improrlnir  tbe  street.  But  In  that 
case  also  the  question  of  enforoing  tba  assosamnnt 
to  left  undecided. 

nviMrtv  not  eoNMpiOMb 

Id  ease  of  a  railroad  rlirht  of  waj  RSweUaaln 
those  relating  to  other  claaaes  of  property  the  aa- 
seasmeot  will  aot  bold  If  tbe  property  la  Dot  oontig- 
Qous  aa  reqnlred  by  the  statute. 

A  right  of  way  la  and  aoross  a  street  Is  oot  "con- 
tlffUOiM  property  abutting  on"  the  street  within  the 
meaning  of  tbeatatatepennltUDgAioh  property  to 
be  aaaeesed  for  an  improvement  of  tbe  street. 
South  Park  OomES,  t. Chicago,  B.*  Q.  B.0o.l0r 
m.  lOS,  afflrmlng  Cbloago,  K  *  Q.  B.  0(k  v.  Boutb 
Park  OMDia,  U  lU.  App.  86L 

Avparttf  not  benefited. 

If  tbe  property  la  oot  beneftted  tbe  aawaamoBt  • 
Bgaloat  It  will  not  hold. 

Ttae  aaeeeement  cannot  t>e  soatalDed  nnleai  banettt 
to  the  railroad  property  Is  abown.  State  v.  Bite* 
beth,  87  K.  J.  L.  8S0. 

TtaerQ  must  be  benefit  to  JusUfy  tbe  amossmenL 
Re  Public  Parks  Comrs.  47  Hun.  80S;. 

There  la  no  beoeflt  wblob  will  Justify  the  area 
meat  as  for  a  local  improvement  of  the  cost  of 
widening  ttae  paaaageway  of  a  street  under  a  rail- 
road bridge,  upon  the  traek  of  tbe  railroad  extend- 
ing on  either  ride  of  tbe  bridge^  Noomtngton  T, 
Chicago*  A.  B.  Co.  184 lU.  45U 

In  State  v.  Newark,  VM.  J.  L.  US,  It  waa  held 
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sso 

meoti.  In  the  absenoe  at  an  ezprebs  aUtutorr 

provlsfOD. 

3*  No  ben^t  to  railroad  trmokn  and  the 
acoMaary  right  ot  war.  whUA  wUl  Bustato  an  aa- 
lesament  for  heneflta,  will  aoorue  from  street  Im- 
provemeata. 

4*  TbeflMttliatalmtttaiSluHlof  arallp 
road  company  not  In  nao  for  railway  pur- 
poses will  probablr  be  required  for  such  uae  In 

:  the  near  future  wiU  not  exolude  U  from  aoeeaB- 
■wnta  for  atreet  hnproTemotts. 

(Uaroh 

APPEAL  bT  plaintiff  from  a  judgment  of 
the  OirGult  Court  for  Mllwaultee  Countj 
ia  favor  of  defendant  in  an  action  brought  to 
«et  aaide  an  asseasmeat  which  bad  been  made 
Againat  ^alntlff'a  property  for  street  improve- 
ment. Bevertod. 

Statement  by  Pinnej-,  J. : 

Thla  was  an  appeal  to  the  circuit  coart 
from  an  asaesament  of  iKneflta  made  Septem- 
ber 1,  1891.  upon  a  atrip  of  laud  owned  by 
the  appellant  In  fee,  and  used  Id  part  for  its 
tracks,  and  aa  a  right  of  way  for  railroad 
purposes,  abutting  upon  the  northerly  side 
of  Commerce  street,  and  extendiDz  from  the 
northeast  comer  of  lot  14,  in  subdiTiaion  of 
lots  3  and  8,  section  31,  in  Milwaukee,  to 
the  northwest  corner  of  block  6,  in  the  sixth 
ward  of  said  city,  for  Rrading  and  paring 
the  roadway  of  said  street  with  cedar>block 
pavement,  the  grading,  curbing  with  stone, 
«nd  planking  of  the  sidewalks,  and  the  par- 
ing of  tbe  gutters  on  said  street  opposite  said 


that  a  railroad  tnutk  could  not  be  aald  to  be  8p»- 
«dallr  benefited  by  tbe  widening  of  a  street  tfaroush 
wbtcb  It  ran,  so  as  to  be  Uable  to  agsesament  for 
the  Improvement. 

It  requires  no  argument  to  show  that  tbe  parlnff 
■of  a  footway  by  the  side  of  a  railroad  track  can 
-ooafer  no  possible  benefit  upon  tbe  property 
known  sa  tbe  riBbt  of  war,  hence  the  whole  t  beory 
which  Justifies  suoh  oharges  falls  In  this  instance. 
Mount  Pleasant  t.  Baltimore  *  O.  B.  Co.  U  L.  B. 
A.  SSO,  188  Pa.  808k 

In  IIHoois  Gent.  R.  Ob^  v.  Chicago,  111  HI.  600,  the 
oourtaald:  "IHilielt  was  proper  to  consider.  In  this 
esse,  all  bcneflta  conferred  upon  the  defendant's 
right  of  w^,  for  all  railroad  purposes,  by  the  con- 
etructkm  of  the  improvement,  It  Is  manifest  that 
Itlwould  be  unjust  to  charge  upon  tbe  land  bene- 
fits which  mlfrbt  In  tbe  opinions  of  wltneeseo  be 
-oonferred  on  the  land  sbould  It  be  devoted  to  other 
purpose*,  when  the  railroad  company  Is  prohibited 
tiT  law  from  using  the  land  for  any  but  railroad 
-parposes." 

Where  the  only  land  permitted  by  statute  to  be 
asseeaed  for  local  beneflta  Is  such  as  la  apeclally 
benefited,  land  owned  by  a  railroad  company 
>  and  used  fOr  depot  purposes,  or  atnndliig  vacant, 
cannot  be  assessed  for  laying  a  sidewalk  sinoe  It 
caonot  be  increased  in  value  for  any  purpose  for 
which  tbe  railroad  company  can  property  use  It. 
New  York  *  N.  H.  a.  Go.  V.  New  Haven,  tt  Conn. 
«a.lBAm.Repw  SBL 

Tbe  raUroad  ooeapany  has  a  qualified  easement 
or  right  In  the  land  fora  spedflo  uae  and  the  value 
<t  their  right  or  eaaement  in  the  land  cannot  be 
directly  and  substantially  Increased  by  tbe  exlet- 
-eooe  of  a  highway  adjoining  Its  right  of  way  and 
therefore  Is  not  subject  to  assessment  for  benefits. 
Bridgeport  v.  New  YoA  *  M.  B.  B,  Oo.  88  Onm. 
JBB,4Am.Bep.  88. 
SSK  R  A. 


land,  being  a  total  frontage  of  3.376  feet. 
The  amount  of  the  assessment  for  beoeflta 
was  $5,687.51  on  a  strip  of  land  between  said 
Commerce  street  and  a  line  drawn  parallel 
with  and  00  feet  northerly  of  the  center  of 
tlie  main  track  of  appellant's  railway  on 
lots  in  said  strip  numbered  88,  84,  85,  86, 
87,  and  88.  The  tracks  beginning  at  tbe 
lower  end  of  appellant's  premises,  opposite 
lot  14,  were  31  reet  above  the  grade  of  Com- 
merce street,  and  ascended,  on  a  regular 
grade,  to  the  other  end  of  tbe  premises,  and 
were  on  an  average  elevation  of  35.9  feet 
above  the  level  of  Commerce  street.  Tlra 
width  uf  the  part  of  tbe  strip  between  tbe 
ceuter  of  appellant's  main  track  and  Com- 
merce street  varied,  and,  for  the  purposes  of 
the  trial  of  the  appeal,  the  court  divided  the 
strip  into  two  parts,  namely :   The  easterly 

Sortion,  having  a  frontage  of  8lO  feet  on 
ommerce  street,  and  along  which  the  land 
between  the  tradu  and  Commoroe  atraet  waa 
considerably ,  more  than  60  feet  wide,  for 
right  of  way,  and  the  excess  was  not  used 
for  railroad  purposes;  and  tbe  westerly  por- 
tion, where  the  land  assessed  lying  between 
the  main  railway  track  is  practically  no 
more  than  60  feet  wide,  and  Is  1,666  feet 
long.  It  appeared  on  the  trial  that  the  strip 
of  land  within  the  limits  described  had  been 
used  for  railway  purposes  sinoe  1854;  that 
on  the  westerly  portion  of  the  rtrip  the  slope 
of  the  embankment  necessary  for  its  support 
came  down  practically  to  the  curb  line  on 
Commerce  street,  and  this  was  not  disputed  ; 
and  there  were  some  five  buildings  on  the 


It  Is  generally  held  that  the  mere  fact  that  prop- 
erty belongs  to  a  railroad  ocmpaoy  will  not  pre- 
vent Its  assessment. 

Land  owned  by  a  railroad  oompanylnfee  and 
without  restriction  upon  Its  nse,and  whiob  la  oocu- 
picd  only  aa  a  place  for  running  off  and  leaving 
freight  oars,  but  which  la  well  situated  for  me- 
chanical and  manuractutlng  purposes,  la  liable  for 
aaaoBsmeot  tor  a  public  sewer  by  wlii<dt  It  la  bene- 
fited. HewToik,N.H.*H.B.OaLV.HewBritatai. 
ttCooo.40. 

Depot  grounda  are  aubject  to  aseeeement.  Bur- 
lington &  M.  R.  n.  Co.  V.  Spearman.  12  Iowa.  02. 

In  Nevada  v.  Eddy,  1S3  Mo.  540,  where  the  ques- 
tion was  as  to  the  Uabilltj'  of  property  used  as 
depot  grounds  to  assessment,  the  rourt  says  that  it 
is  not  exempt  by  reason  of  tbe  constitutional  pro- 
vlslona  making  railroads  public  highways,  and  that 
there  may  be  a  dtotloction  between  properly  used 
as  right  of  way  and  that  used  fw  depot  and  yard 
purposes. 

The  property  of  a  railroad  company  oonsUtutlng 
terminal  tftcllitles  aod  dock  property  maybe  tu- 
sessed  for  improvements.  Be  Alexaodor  Ave.  41 
H.T.  &B.6tL 

BalUnad  companies  mar  be  liable  forasBessment 
upon  their  stations,  freight  depots,  end  reitatr 
shops,  which  are  benefited  by  tbe  opening  itt  h 
stroet  leading  to  ibem.  Us  Opening  of  Berks 
Street.  »  W.N.  a la 

A  distinction  has  sometimes  been  made  between 
those  cases  in  whlota  a  sale  of  the  property  was 
neceeaary  to  enforce  the  amaiment,— holding  that 
In  aaoh  cases  the  aeseesmeni  could  not  ha  noade,— 
and  those  In  which  the  anscaiment  oould  be  ool- 
leoted  suit  against  the  owner.- holding  that  la 
such  esses  the  assessment  was  valid.  TUsdlstlw^ 
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■«»stcrlj  portion  owned  by  employ^B  of  ap- 
pellant. Id  which  tliey  lived,  bat  It  was 
probable  that  in  the  near  future  the  entire 
atrip  would  be  required  for  railway  pur- 
poses. ETidenoe  was  eiven  by  serersl  wit- 
oesses  on  the  part  of  the  appellant  tending 
to  show  that  the  slope  of  the  embuiicinent 
«oald  not  be  used  for  unloading  fnl^t  of 
any  liintl.  and  that  the  Improvement  of  the 
•tnet  was  no  benefit  to  the  apDclIant's  trace 
or  itrfp  of  land,  but  some  of  them  estimated 
tbe  benefits  to  tiie  wider  poition  or  easterly 
part  of  the  strip  at  from  $5  to  $10  per  front 
foot.  On  the  part  of  the  respondent  one 
-witness  only  was  called,  and  he  gave  testl- 
wmy  tending  to  show  that  the  tteneflt  to  the 
Appellant's  property  was  (S  per  front  foot  of 
tbe  entire  length  of  the  strio,  2,375  feet ;  that 
the  ground  could  be  levefed  up  alonf  the 
westc-rly  portion  of  said  strip  by  building 
pien,  and  be  used  for  warehouses  and  for 
platforms  for  loading  materials  down  on 
mgons  on  tbe  street;  that  lumber,  stone, 
hmj,  etc.,  could  be  so  loaded;  and  that  the 
«trlp  was  accessible  only  from  Commerce 
street.  Tbe  distance  down  would  be  about 
feet.  The  appellant  asked  the- court  to 
Instruct  the  jury  :  "  (1)  You  cannot  assess 
benefits  against  lands  used  by  the  appellant 
at  tlir  time  of  the  assessment  solely  and  nec- 
€S8iirilT  for  right  of  way  purposes.  (9)  Ap- 
pellant's land,  lots  84.  85.  BO.  87.  and  88. 
tras  at  the  time  of  the  assessment  not  used 
im  any  purposes  other  than  right  of  way 
pnrposes,  and  there  Is  a  conclusive  presump- 
-tifrn  that  a  strip  fifty  feet  In  width  on  each 


-tJoD,  bowerer.  doee  not  seem  to  be  wtA\  sapporteil 
iff  tbe  defislons.  In  faot  some  ot  the  ooarts  have 
Md  that  there  was  nothing  to  prevent  asale  of  the 
cfffbt  of  way  In  eeotions  lo  enXcnos  sooh  aness- 
nwDis. 

[0  Illinois  the  easeMment  niut  tw  oollected  from 
tbe  track  ana  rlRht  of  war  of  the  raUroad  within 
ibe  district  where  the  aasessmentts  levied,  flllnoie 
OsDt.  R.  Oo.  V.  Bast  IrfUte  Work  Bpeotad  Drafnaye 
DIM.  Comre.  128  ill.  117, 

Id  Cbloaoo  CUr  B.  Oo.  v.  Chieaga,  M  Dl.  673,  U2 
Am.Bep.M.  whiob  was  a  case  ofa  street  railway 
eompany,  the  court  held  the  Bssewmeat  valid  on 
the  authorftgr  of  Chicago  v.  Baer,  U  III.  806,  and 
Parmelee  v.  aieago,  60111. 287,  but  Dicker.  J»  says: 
**were  tbts  an  open  question.  I  should  be  Inclined  to 
bold  that  tbe  rlirbta  of  rallwar  eompanh»  are  not 
property  of  such  cbnnioter  as  to  sabject  It  to  such 
■■HniiiiiiiiHi  This  class  of  assessments  creates  no 
penonal  UabUltr  upon  Uie  owner  of  tbe  property 
assessed.  Thdr  proper^  Is  not  autdect  to  tranefer 
tar  siteimtlon.  If  snbject  to  tale  Cor  tbe  amount 
SI  sii  il  the  porohaser  oould  aoquire  no  right  to 
me  It." 

Uncter  a  statute  providing  for  tbe  formatloo  of 
drainage  districts  for  *'agrlcnltiiral  and  sanltarr 
purposes"  a  mllroad  rlgbt  of  war  may  be  asMSsed 
for  beneflis  which  accrue  to  It  from  the  constroo- 
tlon  of  the  drain.  DUcola  Cent.  R.  Co.  t.  Baet  Lake 
Pork  Special  Drainage  Dtst.Comis.  tiipra. 

In  Chicago,  ELLftP.  B.Oo.T.(aiioa{tO(IlL)Jone 
».U9l,lttonld:  "VredoootdeemttneoesBtry to 
decide  whether  or  not  the  right  ot  war  of  a  rail- 
road oompaar  can  be  aasened  for  astreet  improve- 
meot  or  not  since  tbe  question  does  notarise  lo 
tUi  ease,"  and  the  Impllcatlmitrom  tbe  deeWon  Is 
Oat  tbe  court  regarded  tbe  question  as  an  opea 
ooe  Id  that  state. 

In  Chloico  *H.  W.  R.  On.  V.  FeopK  UO  ID.  HM. 
48L.R  A. 


side  of  the  omtei  line  of  said  main  track 
across  said  lots  was  and  is  necessary  for  right 
of  way  purposes,  and  such  strip  was  not 
properly  assessable  for  benefits  at  the  time 
of  the  assessment.  (8)  Bo  much  of  appel- 
lant's lauds  in  said  lots  lying  south  of  said 
tracks  as  was  necessary  to  sustain  the  em- 
biuikment  was  at  the  time  of  the  assessment 
used  solely  and  necessarily  for  right  of  way 
purposes.  (4)  If  you  flod  that  land  not  tn 
use  by  appellant  was  at  the  time  of  the  as- 
sessment designed  for  use  for  right  of  way 
and  railroad  yard  purposes,  and  was  held  for 
such  purposes,  you  cannot  assess  beneflta 
against  it."  Thoe  several  instructions  were 
refused.  Tbe  court  cbarged  the  jury  that 
the  land,  so  far  as  it  lay  beyond  the  tracka 
of  the  railroad  and  beyond  the  necessary  sup- 
ports for  those  tracks,  was  clearly  liable  to 
assessment,  if  it  was  in  fact  benefited  by  tbe 
street  made  in  front  of  It ;  that  It  was  a  ques- 
tion for  the  jury  to  determine  upon  the  evi- 
dence whether  the  land  in  the  western  por- 
tion of  the  strip,  elevated  about  SO  feet  above 
the  street,  was  snsoeptlble  of  being  benefited 
by  the  improvement  of  tha  street,  and  whether 
It  was  susceptible  of  being  benefited  at  all 
bv  the  improvement  of  the  street  running 
aloDcside  of  It,  and,  If  so,  to  what  extent  it 
could  be  so  benefited ;  that  tbe  rule  for  appoos 
Ing  benefits  was  not  affected  at  all  by  the 
cost  of  tbe  work,  nor  by  the  aotnal  anurant 
of  benefits  that  have  been  aascased;  that  the 
question  was  whether  there  was  an  actual 
benefit.  The  jury  found  a  special  verdict  to 
the  effect  t^t  tlw  easterly  portion  of  the  strip 


tt  la  said:  "There  Is  no  oonatltutlona]  or  statutorf 
exemption  against  awesdng  railroad  propertr.  tf 
spefdally  benefltad  *for  street  purposes*  and,  tbcm- 
fore,  unlen  there  Is  something  In  tbe  nature  of  the 
property  Itself  which  absolutely  precludes,  as  a 
matter  of  law,  inquiry  and  Judgment  by  tbe  droult 
court  wbetfaer  such  propertr  can  be  speoiallr 
heoeflted  by  (he  opening  or  Improving"  of  streets 
"the  court  ptslnly  had  jurisdiction  toasoertaln  and 
determine  the  fact  and  apply  tbe  law.  . .  .  Wear* 
aware  of  nothing  In  tbe  nature  ot  auctaiwOpectr 
which,  Id  a  l^al  sense,  absolutely  precludes  id!  In- 
quiry whether  It  Diar<  In  any  case  and  under  any 
clroumstanoes,  be  specially  t>eneflted"  br  a  street 
"Whatever  may  be  said  In  rw^rd  to  the  mere 
track  of  the  railway.  It  |s  ImpoeslUe  to  see  wbjr 
depot  frrounds,  and  other  real  estate  used  by  tba 
oompaoy,  may  not  t>e  beneflt«>d  by^  auob  Improve- 
mente,  and  since  the  question  of  Jurisdiction 
turns  upon  tbe  right  of  inquirr.  and  not  upon  tbe 
oorrectneaa  of  decision.  It  Is  enoogb  that  railroad 
propertr  may  somettmea,  under  certain  drcum- 
Btanoes,  be  speotaUr  benefited  bjr  Improvementa, 
to  make  tbe  decision  of  the  olnnilt  court  binding 
upon  tbe  aupreme  oourt. 

A  rallwar  eonUguoas  to  a  proposed  street  fan- 
prorement  mar  be  spodally  taxed  for  the  making 
ot  such  Imprnvement.  Chicago  A  A.  R.  Co.  v. 
Jollet,  US  111.  6U. 

Hie  track  of  a  raflroad  eompanr  when  It  bMden 
on  a  street  Is  properly  ssscamble  for  Its  due  propor- 
tion or  the  ooat  ot  the  Improvement  of  swdi  street 
and  the  assessmants  when  properly  made  will  oon- 
Btitute  a  Hen  on  tJie  propertr*  ft  I.  B.  Oo.  t. 

Hanna,  08  Ind.  WS. 

But  in  a  later  ease  the  oonrt  held  that  In  tbe  at^ 
aenee  ot  statutory  anthorltr  tbe  bed  of  the  railroad 
oannot  be  sold  to  oolleot  the  assessment.  Loala> 
Tllla,N.  A.*a  B.Oo.v.Stata,UIInd.  4tt. 
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scTDM  the  appellant's  land  was  benefited  hj 
the  IroproTemoDt  of  Commerce  street  in  the 
•am  of  fS.lOO,  and  that  the  westerly  portion 
was  benefited  thereby  in  the  sum  of  $3,980. 
A  motion  waa  made  to  set  aside  the  second 
flnding  of  the  jury,  because  contrary  to  law 
and  to  the  eTtdence,  and  to  ent«r  judgment 
letting  aside  the  assessment  as  to  that  portion 
of  the  strip,  and  to  enter  Judgment  assessing 
twneflta  in  the  sum  of  |S,025  against  the 
lands  in  the  eastern  portion  of  the  strip,  that 
being  the  sum  apparently  charged  against  it 
by  the  assessment,  or  that  a  new  trial  of  the 
action  be  granted.  The  court  denied  the 
motion,  anaTendered  jadgment  affirming  the 
assessment  made  by  the  board  of  public 
works,  from  which  the  appellant  appealed 
to  thMOonrt 

Mr.  C.  H.  Vmn  Alatlne.  for  appellaot: 
Subdivision  14  of  section  1088,  Rev.  StaL, 
muBt  be  construed  as  authorizing  special  aa- 
aessmenta  to  be  made  against  such  property  of 
a  rallwsy  company  as  is  in  the  nature  of 
things  susceptible  of  being  specially  benefited 
by  local  ImprOTemeals  or  oe  held  void  as  be- 
ing in  conflict  with  section  1  of  article  8  of 
the  Unnstitution,  requiring  taxation  to  be 
nnilotm,  wliich  means,  says  Weeia  t.  Mit- 
tcauJcee,  10  Wis.  S56,  "equJity  in  the  burden 
of  taxation." 

Section  1038,  Ber.  Stat.,  and  the  charter  of 
Milwaukee  have  not  made  the  right  of  way  of 
a  railway  company,  used  solely  for  right  of 
way  purposes,  liable  to  special  assessments, 
because,  from  the  character  of  the  property, 
the  court  can  aay,  as  matter  of  law,  that  it 
cannot  be  apectuly  hoisted  bj  local  im- 
provements. 


NfW  York  <t  N.  R.  R.  Co.  v.  Neto  Haven.  49 
Conn.  279.  19  Am.  Rep.  684;  Bridgeporl  v. 
Nne  York  *  N.  H.  B.  Co.  86  Conn.. 258.  4 
Am,  Rep.  63;  Junction  R.  Go.  v.  Phiiadelp/tiat 
88  Pa.  424;  Philadelphia  v.  PhilaMphia,  W. 
A  B.  B.  Co.  S3  Pa.  41;  Ifew  York  A  H.  B. 
Co.  V.  Morritania  Trustm,  7  Hun,  6S9. 

The  assessment  was  made  without  referencM 
to  actual  or  probable  benefits. 

JohTiaon  V.  Milxoaukee,  40  Wis.  816. 

Mr.  Burton  Hanaon  also  for  appellant. 

Mr.  C.  H.  Johnson  for  respondent. 

Pinn«7,  delivered  the  opinion  of  tha 
court: 

1.  It  la  contended  that  the  asseasment  la 
queation  is  authorized  by  subdivision  14, 
aectlOD  1038,  Rev.  ^tat.  Neither  this  aeo- 
tlon,  nor  the  chapter  in  which  It  Is  found, 
treats  of  or  has  any  relation  to  aasessmenta 
for  special  improvemcnta,  but  relates  to  gen- 
eral taxation  only.  This  section  deeiana 
what  property  shall  be  exempt  from  such 
taxation,  and  the  subdivision  relied  on  ta 
tliat  "the  track,  right  of  way,  depot  grounds 
and  buildings,  machine  shops,  rolling  stock, 
and  all  other  property  necessarily  used  in 
operating  any  railroad  in  thia  state  belong- 
ing to  any  railroad  company,  Including  pon- 
toon or  pile  and  pontoon  railroads,  shall 
henceforth  remain  exempt  from  taxation  f<a 
aov  purpose,  except  that  the  same  shall  be 
subject  to  special  assessment  for  local  im- 

£rovement8  In  cities  and  villages."  It  liad 
sen  held  prior  to  this  statute  that  such  as- 
sessments were  special  taxes  imposed  upon 
the  basis  of  special  beneflta,  ana  they  had 
bees  distinguished  from  craeral  taxes  by  tbe 
nazne  of  **  aaaeasmenta.  *   Wttkty.  JSiweMkm^ 


The  asseasmeot  was  raoognlaed  as  valM  and  K ! 
was  held  that  tt  oould  be  ooUeoted  aaa  personal 
liability  bj  action.  In  Muaoatlne  v.  GUeaso,  &  I.  ft 
P.B.00,TBIowa,6U. 

In  the  case  of  aflSMsments  Tor  local  ImprOTe- 
ments.  where  tbe  statute  directs  tbat  tbe  property 
aasened  be  acid  to  satisfy  the  claim  and  directs  tbe 
manner  in  which  It  shall  be  sold.  It  will  be  found 
not  to  forbid  fragmentair  saleaof  the  property  to 
enforce  payment  of  assessments  for  Improve- 
ments. Ludlow  V,  Cincinnati  Bouthern  Hallway 
Tnigteee,  78  Ky,  867. 

Tho  roadtjed  of  the  lallroad  company  Is  prop- 
erty legally  subject  to  aasessment  for  miiniotpal 
beneflta.  Btate  v.  PRBoaic,  64  N,  J.  L.  810. 

Land  used  by  a  railroad  company  for  Its  track 
and  crosBlog  a  atreec  at  rigbt  ansles  ta  liable  to  as- 
aeasment  for  Improvement  of  the  street  and  as  be- 
tween the  oompanj  and  the  person  doing  the 
work,  such  land  may  be  sold  to  par  the  asaeas- 
ment.  Nortiwrn  Indiana  B.  Oow  t*  Ooonelly,  10 
Ohio  St.  160. 

Tbe  New  Jers^  act  relating  to  railroad  taxa- 
tion expressly  provides  that  all  mtlroad  companies 
shall  t)e  liable  for  city  Improvements  beneficial  to 
such  property  for  the  purposes  for  wtalcb  It  Is  used 
by  tbe  company.  Slate  v.  Jersey  City,  42  N.  J.  L.  ICS, 

In  Troy  A  L.  B.  Co,  v,  Kane,S  Hun. SOfl,  U  Is  said 
tbat  the  propeoty  of  the  road  upon  wbloh  tbe  as- 
sessment was  levied  mlgrht  tw  sold  tor  non-pay- 
ment of  the  assessment.  Tbe  court  saya;  **The 
purpose  of  these  proceediofrs  Is  to  coerce  payment 
of  the  assessmeot  from  tbe  party  who  should  pay 
It.  It  does  not  lie  with  such  party  to  say  that  the 
assessment  ta  Invalid  because  one  of  tbe  modes 
provided  by  lav  for  Its  eoforoement  win  be  un- 
8S  L.  R.  A. 


productive  fa  Its  results.  Indeed  whether  ttwOI  be 
unrroductive  depends  oo  bis  own  willingness  or 
unwillingness  to  forego  tbe  iue  and  enjoyment  of 
tbe  property  whiob  would  pass  from  him  under  tbo 
sale." 

In  New  Haven  v.  Fsir  Haven  *  W.  B.  Oo..  M 
Conn.  4S2. 9  Am.  Bep.  809,  where  ttie  materials  from 
whiob  a  street  railroad  was  made  were  held  to  be 
property  subject  to  aeseB8ment,-tbe  oourt  saya 
wlUiout  deddlng  whether  a  Hen  oonld  or  oouM  not 
attach  to  tbta  property:  ''We  are  clearly  of  tbe 
opinion  that  tbe  rlgbt  and  power  to  assess  are  la 
noway  dependent  upon  a  lien.  If  the  legislature 
Intended  that  as  tbe  only  mode  In  which  tbe  ae- 
seesment  oould  be  collected  than  there  may  bo 
some  force  In  the  argument  tbat  such  property  la 
not  subject  to  assessment,  but  U  It  waa  merely  lo- 
teoded  as  seourtty  In  addition  to  the  proner  te»- 
edy  at  law  then  tlie  argument  to  without  forre." 

Liability  for  asaeesment  hns  been  assumed  In 
cased  wbere  tbe  question  of  i.-xemptlon  by  general 
exemption  olauaes  la  cbarteis  bas  been  considered. 
Jlllnota  OeaU  R.  Co.  v.  Decatur,  I<7  U.  8,  UO^  871^ 
ed.  188.  alBrming  I  L.  R.  A.  618.  IM  lU,  B2;  Ulinoto 
Cent  EL  Go.  v.  Muttoon,  141  III.  8S;  Winona  ft  St  P. 
K.  Go.  V.  Watertuwn.  1 8.  Dak.  46. 

Other  courts  have  held.  In  accordance  with  Chk- 
CAOO,  HlLWATJKBa  it  Bt.  FacL  U.  Co.  V.  MlI^WAO^ 
Kia,  that  the  assessment  would  not  hold.  See  De- 
troit, 0.  H.  &  M.  R.  Co.  V.  Grand  l{apId^  post,  p.— « 

In  Pblladelpbfa  v.  Phtladelpbla.  W.  &  B.  K.  CO., 
88  Pa.  41,  It  to  said  tne  olaim  to  assess  tbe  track  of 
a  railroad  company  for  a  street  Improvement  haa 
no  foundation  either  In  the  letter  of  the  law,  or 
In  Its  qililt,  nor  In  the  fOrm  of  tbe  remedy.  Not 
in  tbe  letter  beoaose  tbe  defsndants  do  not  owa 
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Chioaoo,  H.  ft  Bt.  p.  R  Co.  t.  Milwaokbi. 


10  Wi8.  256.  260;  Bale  v.  Smaaa,  S9  Wia. 
605.   Aad  the  object  of  tbe  exception,  which 

11  Id  the  nature  of  a  proriso,  was  oot  to  de- 
clare a  rule  upon  an  independent  subject, 
but  to  confine  tbe  exemption  to  tlie  subject 
of  general  taxation,  and  to  exclude  any  in- 
ference of  intention  tliat  tbe  section  was  to 
be  operative  as  to  special  taxen  or  assesaments 
(Endlich.  Interpretation  of  Statutes.  184. 
186)  ;  and  the  exception  could  bare  no  opera- 
tion or  force  separate  and  apart  from  the  pro- 
TisioD  it  was  designed  to  limit,  and  left  tbe 
liability  of  such  property  to  assessment  as  It 
stood  before  tbe  statute.  This  Is  evident 
from  tbe  grouping  of  the  kinds  of  property 
named  in  the  section.  Tbe  "tzaclt,  right  of 
way.  and  depot  grounds"  are  olancd  with 
"rolling  stock. "  with  "all  other  property 
neceaaonly  used  in  operating  any  railroad," 
and  "pontoon  or  pile  and  pontoon  rail- 
roads,"— kinds  of  property  which  ft  wouid 
be  Impracticable  to  subject  to  assessment  for 
local  improvements.  Otiikoth  Oity  H.  Go. 
T.  WinndfOffo  County  (at  the  present  term) 
(Wis.)  61  N.  W.  Rep.  1107. 

3.  Whether  tbe  track  and  right  of  way  of 
a  imilrood  company  Is  subject  to  assessment 
for  local  improvements  on  the  ground  of  spe- 
cial benefits,  under  the  language  of  statutes 
couched  in  general  terms  providing  for  such 
assessments.  Is  a  question  upon  which  the 
courts  have  not  been  agreed.  Tbe  system 
and  policy  of  each  state  enter  largely  into 
tbe  question,  and  give  to  It  a  local  character. 
By  ine  charter  of  Milwaukee,  tbe  Improve- 
ment of  Commerce  street  was  made  "charge- 
able to  and  payable  by  tbe  lots  fnmtiug  or 
abutting  upon  such  street  ...  to  the 
amount"  which  such  Improvement  shall  be 
adjudged  by  tbe  board  of  public  works  to 
benefit  such  lots ;  and  an  assessment  of  the 
amount  is  provided  for,  which  when  con- 
Ormed  by  the  oonncil,  its  collection  may  be 


enforced  In  case  of  non-payment  by  a  sale  and 
couveyance  of  the  lots  so  assessed.  Cltr 
Clisrter,  Laws  1874,  cfaap.  184,  subsec.  7, 
§^  a,  7.  So  much  of  tbe  lots  in  question  as 
were  occupied  by  the  tracks  of  the  railroad 
and  supporting  banks,  and  used  for  right  of 
way  purposes,  had  been  devoted  and  dedi- 
cated to  uses  in  which  the  public  had  an  im- 
portant Interest  of  a  probable  perpetual  dnm- 
tfoa ;  and  to  enforce  an  assessment  against 
such  right  of  way  and  track,  extending  about 
half  a  mile  in  distance,  by  a  sale  and  oon- 
▼eyance.  would  necessarily  dismember  and 
break  up  the  entirety  and  utility  of  the  road 
as  a  line  of  travel  and  commercial  inter- 
course, and  Interfere  with  and  impair  Uie 

fiaramount  interest  which  the  public  have  In 
t  for  these  purposes.  Tbe  property  of  the 
corporation  In  its  rood  and  appurtenances  es- 
sential to  its  operation  and  use,  annexed  to 
tho  fraricblse  of  the  company  to  maintain 
and  operate  its  road.  Is  an  eniirety,  and  fa 
thus  charged  in  the  hands  of  the  company 
with  an  important  trust  In  favor  of  the  pub- 
lic, though  tbe  [property  in  all  other  respecti 
is  essentially  private,  and  operated  for  pri- 
vate gain.  Public  policy  would  seem  to  for- 
bid a  severance  and  segri'gallon  ot  its  several 
special  or  particular  parts,  essential  to  the 
exercise  ot  the  franchises  and  the  use  and 
operation  of  tbe  road  by  forced  sale  upon 
legal  process,  or  for  an  assessment.  If  tlie 
general  language  found  la  the  charters  of 
cities  and  villages  throughout  the  state  on  tbe 
subject,  in  subsunce  the  same  as  the  provis- 
ions of  the  charter  in  question,  is  to  be  con- 
strued as  applicable  to  and  warranting  an 
assesament  against  the  track  and  right  of  way 
or  other  property  essential  to  tbe  exercise  of 
the  franciiln  of  Uie  company  and  the  opera- 
tion of  Its  road,  then  every  railwOT  In  the 
state  is  liable  to  be  thus  severed,  and  Its  con- 
tinuity destroyed,  by  the  action  of  local  au- 


the  land  sought  to  be  tibarfed  and  liave  only  tbe 
richc  of  war  over  it.  Not  In  tbe  spirit  because 
tbe  pavinc  laws  are  meaoa  of  compulsory  cootrl- 
batkm  among  the  oommon  sbaren  of  tbe  common 
bcneflt,  and  as  a  railroad  oanoot  from  Its  very 
aatate  derive  any  benefit  from  the  paving,  while 
all  tbe  RflC  of  tbe  Delgbborbood  may,  we  oaanot 
presume  that  tbe  compulsion  was  Intended  to  t>e 
appliad  to  tbem.  Not  Id  the  form  <tf  the  rantedy 
becauae  tbeexeoDtlon  for  suob  sort  of  elaiois  to 
Inart  taelat,  a  writ  Dot  oommoDly  allowed  agalDst 
eorporatiODS  and  wbiob  would  hardly  produce 
much  when  directed  against  a  public  rlgbt  of  way. 
It  would  be  strange  legislatiro  that  would  autbor- 
Mlhesotl  of  one  public  toad  to  be  taxed  Id  order 
to  raise  fUDds  to  make  or  Improve  a  nelgbtxpring 
one. 

And  Ibis  deoHon  was  followed  In  Jnnotloa  B. 
Oo.  V.  FbUa<lelpbla,  88  Fa.  424. 

The  right  of  way  to  not  subjeot  to  taxation. 
AUegbeoy  Onj  v.  Western  Fennsylvanta  B.  Co.  188 

Pa.3n. 

A  general  statutory  provision  permltling  the 
eon  of  street  Improvemoita  to  be  BSBeeaed  agalost 
abattlDg  property,  will  notbe  beM  to  apply  to  a 
lallrOBd  oonpany,  where  the  odIjt  way  that  it  ean 
be  oiforoed  wUI  be  by  sale  of  a  portion  of  tbe 
road.  Sweanv  v.  Kansas  Cliy  Il.Oo.B4  Ho.  Appk 

as. 

An  latboriMtlon  to  aMeas  teal  estate  baoeflted 
will  not  exlSDd  to  tbe  right  tolaytnuteand  run 
tbe  road  hi  a  public  strevc  The  ooort  says:  The 
tSL.  R  A. 


great  putillo  dlsadvaotage  and  iDooDTenleooe 
which  would  result  from  holding  tbe  petitioner's 
track  to  be  real  estate  bo  tbatadetacheuand  inter- 
mediate portion  of  it  oould  be  sold  to  satisfy  an 
ateessment  for  a  local  ImproTemeot  demoDstrate 
tbe  extreme  ImprotMblll^  that  any  such  rule  of 
law  oould  have  been  oontemplated  the  lei^^ 
turn."  State  v.Bamav  County  DM.  ObniClDii. 
864. 

Id  New  Toik  ft  H.  B.  Oo.  v.  Ibrrtaula  Trostee^ 
T  HuD,  898,  where  an  assessmoDt  was  laid  for  opM- 

iDg  a  street  arroas  a  railroad  ti^ok,  tbe  oourt  says 
tbe  leglsUture  have  not  authorized  tbe  sale  of 
IsDds  ooDstitutittg  the  track  of  a  railroad  In  cbe 
several  oountlea  la  whlob  the  same  Is  situated  or 
In  the  towns  Id  whlob  It  Is  assesssd  for  real  e^ 
tate,  and  they  therefore  held  that  there  was  no 
authority  to  make  the  aaseesmeDt. 

A  railroad  oompany  may  be  Tendered  liable  to 
assessment  by  the  legislature.  Hampshire  Ooun^ 
Oomrs..  Fetltloners,  148  Mast.  484. 

A  statute  permltttna  the  city  to  require  the 
owner  of  lots  ad^oent  to  streets  to  pay  lor  Im- 
provement does  not  permit  of  assessment  on  a 
mere  cMement  ot  a  railroad  to  run  its  tracks  over 
a  lot.  Muscatine  v.  Chloago,  B.  I.  ft  P.  B.  Go.  89 
Iowa.  m. 

A  mere  contrkot  right  to  run  trains  over  a  road 
ot  a  oompaoy  which  can  be  terminated  upon 
notice  to  not  property  whlob  can  be  assessed  for 
Incai  Improvements.  Louisville  ft  N.  U.  Co.  r. 
Bast  St.  Louis,  184  IlL  66S.  H.  P.  F. 
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tiiorltles  Id  city  or  village  through  which 
tt  passes, — a  result  which  we  are  presuaded 
was  not  contemplated  In  the  enactmcDt  ol  the 
charier  of  Milwaukee,  or  other  ciiarters  for  lo- 
cal muDlclpal  goTernmeDt.  While  the  com- 
pany may  be  compelled  by  mandamus  to 
operate  its  road  between  its  termini,  and  for- 
feiture of  its  franchises  may  be  adjudged 
for  ita  falluie  iPeoplt  T.  Albany  <£  V.  B.  Go. 
S4  N.  Y.  261,  88  Am.  Dec.  S»5;  People  v. 
Home,  W.  &  0.  S.  Go.  103  N.  Y.  108 ;  Union 
Bk.  Jt.  Go.  T.  Hall.  91  U.  8.  854,  28  L.  ed. 
482 ;  State  v.  Wat  Wiseonrin  B.  Co.  84  Wis. 
21s,  217),  the  company  would  be  rendered 
powerless  to  execute  its  public  trust  and  dis- 
charge Its  public  duties.  The  question  is  to 
be  Judged  oy  the  coosequeuces  which  would 
atteud  a  complete  exercise  of  the  power  of  as- 
sessment, when  carried  to  a  sale  and  coavey- 
ftnce  of  the  property  attempted  to  be  charged. 
The  authorities  hoTding  that  neither  the  cor- 
porate rights  and  franchise  of  a  quasi  pu'jlic 
oorporation  can  be  sold  00  execution,  nor 
can  its  lands  or  works  essential  to  the  enjoy- 
ment of  the  franchise  be  separated  from  it  and 
sold  under  execution,  so  as  to  destroy  or  Im- 
^ir  the  value  of  the  franchise,  were  cited 
and  considered  in  Yellow  Biner  Imp.  Go.  v. 
Wood  Gounty,  bl  Wis.  669.  663,  17  L.  R.  A. 
92 ;  and  the  principle  was  asserted  in  Ove  t. 
2Vif«  Water  Canal  Or.,  65  0.  S.  24  How.  268, 
10  L.  ed.  636,  upon  the  ground  stated  in  tliat 
case  that  the  property  seizetl  was  of  little  or 
no  value  apart  from  the  franchise,  but  was 
essential  to  the  operation  of  the  canal,  and 
in  connection  with  it  was  of  great  value, 
and  would  be  rendered  valueless  by  such 
sale,  and  that  the  franchise  by  which  the  use : 
of  the  property  was  made  valuable  would 
not  pass  by  the  sale.  The  track  and  right  of 
way  in  this  case  are  not  adapted  to  any  other 
pro^table  use.  A  sale  of  sacb  property  on 
execution,  which  included  the  very  hea  of 
the  road  as  well  as  the  ground  needed  for 
depot  and  other  buildings,  was  held  invalid 
as  to  such  pwtlons;  that  no  title  pnsaed  to 
the  purchaser;  and  that  the  company  must 
be  protected  in  the  possession  of  all  that  was 
really  essential  to  the  enjoyment  of  its  fran- 
chise. I^ymmiih  K  Go.  v.  CWtwU,  89  Fa. 
887.  80  Am.  Doc.  626. 

In  the  case  of  Tsttcw  Biter  Imp.  Co.  v. 
Wood  County,  tupra,  it  was  held  that  the 
principles  mentioned  "apply  with  equal 
force  to  tax  proceedings,  **  upon  the  ground 
"tiiat  the  rights,  franchisee,  and  plant  essen- 
tial to  the  continued  business  and  purposes 
of  a  quasi  public  corporation  are  not  to  I>e 
severed,  broken  up,  or  destroyed  without  ex- 
pr^  legislative  authoritv,  but,  on  the  con- 
trary, are  to  be  preserved  in  their  entirety, 
and  for  that  purpose  are  deemed  segregated 
from  any  other  property  owned  by  the  cor- 
poration," Audit  was  accordingly  held  that 
the  value  of  a  dam,  an  essential  portion  of 
the  corporate  rights,  franchises,  and  plant 
of  tlie  company,  was  improperly  Included  in 
the  assessment  of  the  tract  of  land  owned  by 
the  company,  and  upon  which  It  was  located, 
and  that  the  tax  extended  on  the  assessment 
was,  for  that  reason,  held  invalid  and  can- 
celed. To  the  same  effect  is  Fond  dtt  Lae 
Waiar  Co.  t.  Ftmd  du  Lae,  69  Wis.  822,  16 
18  IlRA. 


Kab.,. 

L.  R.  A.  681,  where  it  was  held  that  an  as- 
sessment for  taxation  of  only  the  lots  upon 
which  the  pumping  works  and  the  station  of 
the  company  were  situated  was  invalid  ;  that 
the  assessmcDt  sliould  have  included  the  eo- 
tlrt)  properly  of  the  company,  its  mains, 
pipes,  and  hydrants,  thro  igbiut  the  city, 
and  franchises  and  privihges  a$an  entirety, 
so  as  to  avoid  any  severai.ce  upon  sale  for 
noQ  payment  of  taxes.  These  c  ses  establish 
tlie  principle  that  the  general  provisions  of 
the  statute  concerning  the  levying  and  col- 
lection of  taxes  are  to  be  constru^  and  held 
subordinate  to  the  rule  against  severance  and 
segregation  of  the  property  essential  to  the- 
coutinued  exercise  of  such  corporate  fran- 
chises, and  that  such  a  result  cannot  be  ef- 
fected, under  the  power  of  taxation,  without 
express  legislative  authority,  and  that  gen- 
eral language  in  such  statutes  will  not  be 
held  to  authorize  such  a  result.  Manifestly, 
the  same  rule  of  construction  should  be  ap- 
plied to  the  general  language  of  tbe  charter 
of  Uilwaukee,  and,  in  the  absence  of  an  ex- 
press statute  authorizing  an  assessmrat  of 
the  tracks  and  necessary  right  of  way  of  a. 
railway  company,  the  assessment  and  sale 
thereof  for  beneats  by  local  Improvementa 
cannot  be  sustained.  People  w,  Qtlon,  126  N. 
Y.  147 ;  New  Tm-k  dH.S.  Ch.r.  HorriaaiUa 
Trwtteet,  7  Hun,  6S3. 

It  is  universally  conceded  that  all  such  as- 
sessments have  their  foundation,  rest  upon, 
and  cannot  lawfully  exceed,  the  special  ben- 
efits of  the  improvement  to  the  property 
against  which  the  cost  of  Its  construction,  tO' 
that  extent.  Is  charged.  9  Dill.  Mun.  Corp. 
761 ;  Weeks  v.  MUwaukee,  10  Wis.  259,  261 ; 
ffale  V.  Senaaba,  99  Wis.  605,  606;  DtmneUr 
V.  Decker,  68  Wis.  465,  46  Am.  Rep.  687; 
Bammett  v.  Hilad^ia,  66  Pa.  162  et  teq.,  % 
Am.  Itep.  616.  Such  an  assessment  cannot 
be  mainwned  for  general  benefits  to  tbe  com- 
munity or  locality  resulting  from  the  work. 
For  the  payment  of  such  expenditures,  resort 
must  be  had  to  general  taxation,  the  rule  of 
which  is  required  to  be  uniform.  "When- 
ever an  a.<;sessinent  upon  an  individual  Is  not 
grounded  upon  and  measured  by  the  extent 
of  his  piirticular  benefit.  It  \%vto  tanto  a  tak- 
ing of  hia  private  property  for  public  use, 
without  any  provision  for  compensation. "* 
Per  Sharswood,  J.,  to  HammeU  r.  Philada- 
phia,  lupra.  We  think  It  clear,  as  a  matter 
of  law,  that  property,  such  as  the  railroad 
tracks  and  necessary  right  of  way,  cannot  be 
said  to  be  bencHted  by  the  Improvement  in. 
question  ;  and  as  said  in  Philadelphia  v.  I^U- 
adelpMa,  W.  A  B.  B.  Cb.,  88  Pa.  48:  "It 
would  be  strange  legislation  that  would  au- 
thorize tlie  soil  of  one  public  road  to  be  taxed 
in  order  to  raise  funda  tu  make  or  improve 
a  neighboring  one."  In  Junction  B.  Go.  v. 
Philadelphia,  88  Pn.  434,  it  was  held  that  the- 
city  could  not  maintain  a  municipal  claim 
for  paving  against  or  opposite  the  roadbed 
of  a  railroad  company,  and  that  It  was  im- 
material whether  the  company  had  simply  a 
right  of  way  or  owned  the  bed  In  fee,  and 
it  was  said  that  "the  right  of  wa;  is  exclu- 
sive at  all  times  and  for  all  purp(^B,  and. 
moreover,  it  is  perpetual and  that  "a  rail- 
.  road  from  its  very  nature  cannot  derive  any 
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beneflt  from  the  parlof ,  while  all  the  rest 
of  tlie  nelgbborbood  may.  and  U  Is  not  to  be 
presnnied  that  the  compulsion  was  Intended 
to  be  applied  to  lucb  companies."  To  the 
same  purport  Is  AtUgltmy  Oity  v,  Wettem 
Pennsylvania  R.  (M>„  188  Pa.  S76.  In  which 
it  was  said  that,  "In  a  case  where  we  can 
^lore  as  a  matter  of  law  that  no  such  bene- 
fit can  arise,  the  leeislfltaTa  Is  powerlen  to 
Impose  sudi  *  burden.  It  would  not  be  a 
tax  In  any  proper  weaaa  of  the  term.  It 
would  be  a  forced  loan,  and  "would  practi* 
ally  amount  to  conflscation. "  In  Bridge- 
port T.  Hme  Tork  A  2f.  H.  R.  Oo.,  86  Conn, 
ass.  4  Am.  Rep.  68.  it  was  held  that  con- 
tingsDt,  remote.  Inappreciable,  or  oncertaln 
benefits  would  noit  authorlie  an  assessment, 
where  an  assessment  might  be  made  against 
tbe  franchise  of  the  company,  and  the  track 
and  right  of  way  were  not  liable  to  sach  as- 
sessment, and  that  the  beneBt  in  such  case 
mnst  be  direct,  immediate,  and  certain.  Kete 
Tork  A  N.  B.  R.  Co.  v.  Nea  Baten,  43 
Conn.  879.  19  Am.  Rep.  684.  "The  fact 
tint  tin  pavement  makes  access  to  the  station 
easier  shows  a  beneflt  to  the  public  at  larger 
bat  not  a  special  beneflt  to  the  company." 

It  was  ctmtended  that  the  assessment  of  the 
board  of  public  works  is  conclusive ;  that  tbe 
eotiie  strip  in  question,  including  the  track 
and  necessary  right  of  way.  was  Mneflted  by 

Sding  and  paTing  of  Commerce  street ;  and 
t  tbe  onlT  qnestion  open  to  the  appellant 
was  as  to  the  amount  of  benefits.  Section 
H,  subeec.  7,  diap.  184,  Laws  1874,  and  the 
cases  of  Teegarden  v.  Raoine,  66  Wis.  640, 
and  Diekeon  t.  Haciru,  61  Wis.  646,  were  re- 
lied Ml.  Tbe  qnestion  of  benefits  to  the  track 
and  right  ot  way  being  a  legal  one,  mani- 
festly the  assessment  cannot  oe  oooclustve, 
but  tbe  position  is  oo  doubt  correct  as  to  the 
rest  of  the  strip.  This  precise  question  was 
presented  In  AOsgheny  Oity  v.  Weetem  Penn- 
eytvania  R,  C^.,  lt»8  Pa.  883,  where  It  was 
held  that  "while  the  owner  of  an  ordinary 
lot  of  ground,  whether  an  Individual  or  cot- 
pMmtion,  cannot  be  heard  to  defend  against 


a  municipal  assessmmt  for  paving,  for  tbe 
reason  that  the  law  presumes  such  property 
is  benefited,  yet.  In  the  case  of  the  roadbed 
of  a  railroad,  the  presumption  of  law  Is  the 
other  way.  It  is  the  same  at  all  times  and 
under  all  circumstances,  hence  the  law  de- 
clares the  absence  of  heneflts.**   But,  If  the 

S resumption  is  a  disputable  ono,  the  evt- 
ence  on  the  part  of  tbe  city  did  not  tend  ta 
show  any  direct,  immediate,  and  oertaia 
beneflt  to  the  track  and  right  of  way,  and 
the  only  beneflt  indicated  by  the  testimony 
was  clearly  remote  and  contingent,  depend- 
ing upon  the  expenditure  of  considerable 
sums,  and  there  was  nothing  to  show  that  it 
would  be  Judicious  or  desirable  for  tbe  ccnn* 
pany  to  enter  upon  tbe  work.  The  beneflt 
shown,  if  any,  was  to  the  publlo  In  ^illtat* 
ing  consignees.  In  getting  heavy  freight* 
from  the  tracks,  and  not  to  the  company. 
Contrary  conclusions  have  been  reached  in 
lUinoii  Gent.  R.  Oo.  v.  Decatur.  136  111.  92, 
1  L.  R.  A.  618 ;  Muteatitu  v.  Chieago,  R.  1. 
A  P.  R.  Oo.  79  Iowa,  645 :  Northern  Indianm 
R.  Co.  V.  OonneUy,  10  Ohio  St.  159  ;  Ludlow 
V.  Cineinnati  Southern  Railtoay  Trutteet,  7S 
Ey.  888 ;  North  Beaeh  A  M.  R.  Oo'$  App. 
S3  Cal.  600. 

But  some  of  these  cases  proceed  upon  quite 
general  reasoning  and  are  not  in  harmony 
with  our  previous  decisions.  The  result  is 
tfaabthe  assessment  as  to  the  railroad  tzaok 
and  necessary  right  of  way  was  without  au- 
thority of  law,  and  it  should  bb  set  aside  a» 
to  all  the  premises  except  that  portion  of  the 
easterly  part  of  the  strip  between  the  street 
and  tracks  and  necessary  right  of  way.  Tbe 
fact  that  it  is  probable  in  the  near  future 
this  portion  of  the  atrip  will  be  required  for 
railway  purposes  will  not  serve  to  protect  it 
against  the  assessment.  Nete  York,  N.  B. 
£B.  R.  Oo.  V.  Now  Britain,  49  Conn.  40. 
As  to  this  part  ot  the  strip  there  should  be 
a  new  trial. 

1%$  judgment  <(f  the  Oireuit  Oourt  ie  reverted, 
and  toe  cause  u  remanded  for  a  new  trlaL 
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LACHHAN  &  JACOBI.  Appt*., 

V. 

Henry  BLOCK  et  O, 

(irLa.Ann.aOBD 

*l.  Snre^ahlp*  like  other  etmtraeta* 
Feqolraa  Meant  mMtfeetad  by  the 
partlai^  so  that  each  may  know  the  oCber  ta 
bound:  braes,  a  papm  sdafsssea  L,  ft  J.,  Ban 
VMdcIsco.  ObL.  worded,  **I  atrree  to  become 
■urety  to  you  for  tlU.000.  for  B.  *  B.,"  sent  to  L. 
A  J.  by  the  par^  who  obtained  It,  does  not  ood< 
stttnteaeootraet.  without  an  aoceptaaoe  In  any 
ftirmBBBaifSsteabrL.*J.tohlni  who  signs  tbe 

•SfladBOtss  by  HiLLBa,  J. 


Hora— In  oooneoUon  witb  tha  above  ease  on  the 
But^eot  of  nottoe  of  aoceptanoe  o<  ruaranty.  see 
aottloNatknal  Bzobann  Bank  v.  Osf  (OcanJ  4 

t6  L.  R  A. 


paper,  entitled  to  know,  and  to  know  seasonaMy* 
whether  be  Is  to  be  held,  and  between  blm  and  L, 
ft  J.  there  b^ir  on  oommunloatloii,  of  any  Mnd 
whatever,  ezpieesive  of  their  aasent.  Kev.  Olv. 
Ood^  arts.  1707, 1798. 1800. 1808,  et  $eq.;  HoDonough 
v.  WlnchRtter,  1  Ia.  tBB;  Gavelier  v.  Oermalo.  • 
I*.  SUi  Story,  Oanbl  8B8;  1  teukdt«  Suxetystalv^ 
HU6stSi0. 

8.  Moroan  It  ba  doobtad  fliai  coaran* 
Maa  and  latlasw  of  eradit  raqolra.  nadar 
tha  ocMuaarelal  laws,  aa  under  onr 
coda*  arimptannn  oommunlcated  to  the 
parties  sffcniog  moh  letters  or  ruanntias,  unless 
Rooeptance  Is  plainly  ImpUed.  as,  tor  InstanoSh 
when  the  guarantee  paya.  and  tbe  guarantor  re- 
oelrea,  a  oonslderatlon  for  the  guazan^.  Snoh 
aooeptanoe  Is,  as  expressed  by  tbe  Bupreias 
Oooit  of  the  United  States,  a  reasonable  retiuir^ 
ment  to  enable  thegnarantor  to  know  tbe  nature 
and  extent  of  his  HablUty,  and  to  exerdae  TlgV 
lanes  in  gnarding  agalasHoss  whtehadgfat  othse 
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wtos  be  uaknowD  to  him.  Storjr,  GoDt  I  888;  1 
Brandt,  Surctrsblp,  II  IHBetsn/.,-  Bank  of  Illlnota 
r.  8I00,  IS  La.  H3.  35  Am.  Dec.  223;  Menard  v. 
Seudder.  T  Ann.  88S,  60  Add.  Dec  810;  Douff- 
IMB  V.  RBjmolda,  SS  IT.  S.  7  Pet.  US.  8  L.  ed.  031: 
Adanu  T.Jones.  87  U.  &  IS  Pet.  m. «  L.  ed.  1060: 
DBTtaT.  Welta,  104  n.  S.  187, 26  L.  ed.  8». 
8,  The  words.  *'I  a^rree  to  become 
surety  'or  S10.00a,"  with  no  deslsDation  of  the 
debt,  vbetber  past,  present,  or  future,  will  not 
authorise  the  oonstruotloa  that  tbe  proposed 
luretySblp  extendi  to  rutare  as  well  as  past 
debts.  Such  oonttmodon  to  to  supply,  forbid- 
den br  tbe  oode,  that  which  is  neither  ex- 
prcesed  nor  Implied.  In  auob  ease  reeort  to  the 
testlmon7  to  proper  to  asoertaln  tbe  Intention. 
av.Gode,  arts.  SOBS,  80BB;  Hew  (Means  Gknal* 
Bkg.  C0.T.  Bavan,  1  lA.  Ann.  et;  Vreebind  v.  Bris- 
coe. 8  Ia.  Ann.  287. 

4.  When  a  saretyahlp  la  to  Mnd  fbr  a 
limited  period,  plainly  stated,  tbe  snret3^btp 
will  not  attaoh  to  debts  contracted  on  terms  of 
credit  ezteodlny  beyond  the  period  fixed  for  tbe 
suietyl  liability. 

5.  StKtvtea  of  uother  stat*t  not  no- 
tieed  by  onr  eonrts  nnleaa  proved,  will 
not  be  deented  to  apply  to  a  paper  made  bere, 
supposed  to  create  the  obligation  of  a  surety, 
which,  it  ttexlst^  la  to  be  performed  bare,  unless 
the  paper  Itself  ts  Olearly  wtttaln  the  soc^  of  the 
statnta,  and  unless  tbe  supposed  obllKatton  Is 
olear^  excluded  from  the  operation  of  our  law; 
It  belns  settled  that  oouits.  In  all  cases  ot  doubt 
as  to  the  application  of  tfatutes  of  other  sdktee, 
fidlowoar  la^w.  Borasv.  Heed.  SMart.  (La.>873, 
IS  Am.  Dec.  488;  Smoot  7.  RusoeU,  1  Hart.  N.  S. 
B8S;  Rlpka  v.  Pope,  6  La.  Ann.  68,  82  Am.  Deo. 
078;  Clampitt  v.  Newporc,  8  La.  Ann.  Ufi  Saul  v. 
His  Creditors,  S  Hart.  N.  8.  SST,  10  Am.  Deo.  212. 

e.  Bat  it  is  (dear  the  aappoaed  obUgu^ 
Utm  of  a  anre^  claimed  to  arlae  on  a 
paper  ezeeated,  and.  if  iHWdaeinc  any 
obUg^ation,  it  i«  to  be  perftormed  here  by 
him.  Is  a  Louisiana  oootraot.  governed  by  our 
law,  althonjrh  the  paper  Is  designed  to  be  used  by 
a  merobant  resldlnir  here  to  obtain  credit  from  a 
California  merchant,  the  law  of  wbloh  state  to 
claimed  to  dUter  from  that  of  Louisiana  on  tbe 
subject  of  suretyship.  Story,  Oonfl.  L.  II  2S3. 234, 
880.  2S4;  Pritobard  v.  Norton,  106  U.  B.  124, 27  L. 
ed.  101. 

7.  The  reeopiition  of  an  aaaerted  debt 
or  promise  to  pay  it  to  admissible,  but  not  con- 
dualTe  avalnst  the  party,  and  may  be  Aown  to 
have  been  made  In  error.  1  OreenL  Bv.  H  204, 
200. 212;  Heath  T.  Oommerelal  Bank  of  New  Or- 
leans, 7  Bob.  (lA.)  888. 

8.  Allearationa  in  a  petition  and  an  alll- 
davit  fbr  an  attachment  aro  admissible, 
only  In  evidence,  but  not  conclusive.  In  favor  of 
one  not«  party  to  tbe  suit:  hence,  such  alletnitlona 
are  open  to  explanation  and  eorreotlon  by  proof 
oterror.  1  OreenL  Br.HSDt,  200, 208.212:  1  Rice, 
Bt.  pp.  440,  447;  AbUard  v,  Carpenter,  8  Ia.  Ann. 
887. 

9.  lioaat  of  all  can  mush  aUegatlona  or 
affidavit  ffive  rise  to  any  eatoppel«  un- 
less the  basis  of  some  adTantase  obtained  to  tbe 
prejudice  of  another,  or  unless  another  has 
ohaoged  bto  position  or  acted  on  such  altegmtkma 
oraflUayit.  1  OreenL  Ev,HIO«.«A,a)B,fUL 

{Watkint,  J.,  dimnt$,) 

{March  11, 180&) 

A  PPEAL  by  plaiotiffa  from  a  judgment  of  tbe 
a.  civil  District  Court  for  the  Parish  of  Or- 
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learn  In  favor  of  defendant  Oalml  Lazard  In 
sn  aclion  brouftbt  to  enforce  payment  of  a 
debt  owing  by  Henry  Block  &  Bro.  to  the 
plaintiffs  for  which  Lazard  was  alleged  to  hiTe 
become  surety.  Affirmed. 

Tbe  facts  are  stated  in  the  ofdnions. 

Mmn.  Percy  Roberta  and  Bernard 
Titche  for  appellaDts. 

Me$sr».  Lasaraa,  BCoore  A  Lnee*  Far- 
rar,  Leake  A  Lemle*  and  Farrar,  Jonan 
A  Kmttaehnitt  for  appellee  Lazard. 

Watklna*  J. ,  deliyeted  tbe  opinion  of  the 
court : 

As  against  Henry  Block  &  Bro.,  Uils  salt 
li  brought  apon  a  matter  of  IndebtedneiB, 
aggregating  about  $10,000  In  amount,  ao- 

companied  Dy  an  attachment;  but,  as  against 
Lazard,  it  is  founded  on  an  instrument  of 
tbe  following  tenor,  rlz.  :  "New  Orleans, 
June  4th,  1891.  Messrs.  Lachman  &  Jacob!, 
San  Francisco,  Cal. — Qentleraen.  I  heret^ 
anee  to  become  surety  for  Henry  Block  9 
Bro.  for  tbe  sum  of  #10.000,  jointly  and  sev- 
erally with  Henry  Block  &  Bro.  This  agree- 
ment to  bind  me  in  the  sum  of  $10,000  until 
the  15th  day  of  October,  1891.  Very  respect- 
fully, [Signed]  C.  Lazard."  This  instru- 
ment presents  the  only  matter  In  controTersj 
in  this  case,  the  defendants  Block  ft  Bro. 
having  been  confessedly  Insolvent  at  the  ttma 
suit  was  filed,  and  at  this  time  urging  no 
defense;  and  their  property  and  assets  hav- 
ing l»een  attached  by  various  creditors  previ- 
ous to  institution  of  this  suit,  and  notably 
by  C.  liazard  ft  Co.,  of  wbicb  Arm  the  de- 
fendant C.  Lazard  la  a  member.  Various 
defenses  were  urged  In  the  court  below  oa 
the  part  of  I^uara,  the  purport  of  which  la 
as  follows,  vis. ;  (1)  lliat  there  was  no  ac- 
ceptance of  the  guaranty  on  the  part  of  the  . 

Elaintiff;  (3)  that  the  guaranty  was  procured 
y  fraud  oo  the  part  of  Block  ft  Bro.  and 
concealment  on  part  of  plaintiffs;  (3)  that 
the  debt  sued  on  Is  not  the  one  that  was 
guaranteed ;  (4)  that  tiie  Items  of  indebted- 
ness sued  on  matured  after  the  10th  of  Octo- 
ber, 1891,  and  do  not  come  within  the  limit 
fixed  in  the  contract  of  guaranty;  (0)  that, 
in  any  event,  be  can  only  be  held  liable  for 
ttouis  of  indebtedness  Henry  Block  ft  Co. 
contracted  after  June  4,  1891, — date  of  agree- 
ment. On  these  issues  the  case  was  tried, 
and  judgment  rendered  In  favor  of  the  de- 
fendant, and  the  plaintiffs  have  appealed. 

It  Is  mani  fest  that  the  first  two  defenses  are 
the  most  serious,  and  on  them  the  district 

judge  rested  his  opinion  exclusively  employ- 
ng  this  language,  viz.  :  "The  corruspond- 
ence,  the  circumstances,  the  testimony,  leave 
no  doubt.  In  my  mind,  that  the  letter  of 
guaranty  on  which  Lazard  Is  sued  was  ob- 
tained by  fraud,  collusion,  and  misrepresen- 
tation, devised  jointly  by  Lachman  ft  Jacobl 
and  the  Block  Brothers."  These  defenses 
must  be  first  analyzed. 

1.  in  limiru,  an  exception  of  no  cause  of 
action  was  propounded,  and,  by  the  judge, 
referred  to  the  merits.  As  this  is  a  suit  upon 
an  unconditional  obligation  of  the  defendant, 
who  has  not  disavoweB  his  signature,  a  cause 
of  action  has  been  plainly  stated.  Tlw  ax- 
ceptlon  must  be  overmleo. 
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S.  The  matter  of  controTersy  between  couD- 
m1,  and  that  for  the  court  to  decide,  is 
vhether  it  was  obligatory  upon  the  plain- 
tiffs to  give  the  guarantor  or  surety  notice  of 
their  acceptance  of  the  guaranty  or  surety- 
ship as  a  condition  precedent  to  ita  validity. 
The  law  of  guaranty  is  not  treated  of,  to 
nomine,  in  the  Civil  Code,  but  it  furnishes 
and  formulates  rules  for  the  interpretation 
of  the  contract  of  suretyship  in  its  stead,  the 
contract  of  guaranty  beina;  governed  and  con- 
trolled by  uie  precepts  of  tlie  law-merchant. 
In  order  to  arrive  at  an  accurate  conclusion 
wiUi  regard  io  the  question  of  notice,  it  will 
be  necessary  to  summarize  and  compare  the 
«BSential  ingredients  of  the  contracts  of  sure- 
tyship and  guaranty.  The  CodedeSnes  sure- 
tyship to  be  an  accessory  promise,  by  which 
a  person  binds  himself,  for  another  already 
bound,  and  agrees  with  the  creditor  to  satisfy 
the  obligatiOD  if  the  debtor  does  not.  Hev. 
OiT.  Code,  art.  8080.  It  must  be  restrained 
wttbia  the  limit  Intended  by  the  contract. 
Id.  art.  8030.  The  surety  la  entitled  to  liave 
the  creditor  discuss  the  property  of  the  prin- 
cipal debtor,  except  he  has  become  "Ijiound 
in  tolido,  jointly  with  the  debtor,  in  which 
case  the  effects  of  his  engagement  are  to  be 
legalated  by  the  same  principles  which  have 
been  established  for  debtors  in  Motido."  Id. 
arts.  804S,  8059.  A  guaranty  Is  a  collateral 
engagement  to  answer  for  Uie  debt,  default, 
or  mfacarriage  of  another  person.  De  Oolyar 
Guaranties,  p.  1.  That  author  states  the  es- 
sential requisites  of  the  contract  to  be  (1)  the 
mutual  assent  of  the  parties;  (3)  that  the 
parties  he  capable  of  contracting ;  (8)  that 
It  be  supported  by  a  valuable  consideration. 
With  regard  to  the  mutual  assent  of  the  par- 
ties, he  says:  "Every  contract  includes  a 
concurrence  of  intention  in  two  parties,  one 
of  whom  promises  something  to  the  other, 
who.  on  hts  part,  accepts  sucli  promise.  Un- 
til, therefore,  an  acceptance  be  given  (which 
mait  be  an  absolute  and  uncondftional  ac- 
ceptance of  the  previous  offer),  the  promisor 
Is  not  liable.  In  acoordanda  with  this  doc- 
trine, it  has  been  decided  that  a  mere  offer  to 
guaranty  ts  not  binding  until  acceptance  by 
uie  person  to  whom  the  offer  Is  made.  Till 
then  it  is  revocable  bv  the  oarty  maklog  it" 
Id.  pp.  8,  8.  Tested  bv  tbne  principles,  the 
agroeiouiit  under  consideration  must  be  re- 
garded rather  In  the  light  of  a  contract  of 
Buretyahip  tbmn  of  guaranty,  though  the  two 
eDgngementa  possess  many  similar  features. 
It  unequivocally  states  that  the  defL'tidant 
Lazard  agrees  "to  l>ecome  surety  for  Henry 
Block  &  Bro.  to  become  surety  for  Henry 
Block  &  Bro.  "for  the  specified  sum  of  810,- 
000."  It  declares  that  his  undertaking  is 
^jointly  and  severally  with  Henry  BlocR  & 
Bro."  It  Is  concluded  with  the  statement 
that  "this  agreement  [is]  to  bind  [htm]  in 
the  sum  of  $10,000  until  the  16th  day  of  Oc- 
tober. 1891."  We  find  from  the  foregoing 
recitals — First,  that  It  is  a  contract  of  surety- 
■hiD  In  terms  aa  It  Is  in  lobstanoe;  serond. 
that  the  amount  for  which  the  suretyship  is 
undertaken  is  fixed  and  certain;  third,  that 
the  contract  is  Joint  and  several,  and  Is  opera- 
tive as  a  solidary  engagement,  which  is  to 
be  construed  according  to  the  principles  that 
i6UR.A. 


have  been  established  by  the  Code  for  the  in- 
terpretation of  solidary  obligations;  fourth, 
that  it  is  of  limited  duration.  As  a  contract 
of  suretyship,  notice  of  its  acceptance  on  the 
part  of  the  creditor  seems  not  U>  be  ointem- 

£lated  by  the  code,  no  such  requirement 
eing  speciOed  lo  those  articles  treating  of 
that  subject.  On  the  question  "  of  the  con- 
sent necessary  to  give  validity  to  a  contract" 
the  precepts  of  our  code  are  quite  similar 
to  those  we  have  quoted  from  De  Colyar's 
treatise  on  the  Law  of  Qiiarantles.  It  pro- 
vides that  "  the  contract,  consisting  of  a  prop- 
osition and  the  consent  to  it,  the  agreement 
Is  incomplete  until  the  acceptance  oi  the  per> 
son  to  whom  it  is  proposed.  If  he  who  pro- 
poses should,  before  that  consent  Is  given, 
change  his  intention  upon  the  subject,  the 
concurrence  of  the  two  wills  Is  wanting,  and 
there  is  no  contract."  Kev.  Civ.  Code,  art. 
1800.  But  it  likewise  declares  that  the  pro- 
pter "is  bound  by  his  proposition,  and  the 
signiflcittion  of  his  dissent  will  be  of  no 
avail,  if  the  propoaiCion  be  made  in  terme, 
tDhich  evidence  a  deHgn  to  give  the  other  pai^ 
the  right  of  eondiiding  the  contract  bp  hie  ae- 
tent,"  etc.  Id.  art.  1U02.  .  (Our  Italics.)  It 
further  declare!  that  "the  acceptance  need 
Dot  be  made  by  the  same  act,  or  in  point  of 
time,  immediately  after  tlie  proposition;  If 
made  at  any  time  before  the  person  who  of- 
fers, or  promises,  has  changed  his  mind,  or 
may  reasonnblv  be  presumed  to  have  done  so. 
It  is  sumcient."  Id.  art.  1804.  It  further 
declares  that  "the  proposition  as  well  as  the 
assent  to  a  contract  may  be  express  or  Im- 
plied." Such  assent  "is  tmplied,  when  It 
is  manifested  by  actions,  even  by  silence, 
or  by  Inaction,  in  cases  in  which  they  can, 
from  circumstances,  be  supposed  to  mean,  or 
by  legal  presumption  are  directed  to  be  con* 
sider^  as,  evldi-nce  of  an  assent"  Id.  art. 
1811.  It  likewise  declares  that  "silence  and 
inaction  are,  also,  under  some  circumstances, 
the  means  of  showing  an  assent  that  consti- 
tutes an  obllgatioD.^  Id.  art.  1617.  And 
the  rules  on  the  subject  are  concluded  with 
the  declaration  tliat  "  when  the  law  does  not 
create  a  legal  presumption  of  consent  from 
certain  facts,  then,  as  in  the  case  of  other 
simple  presumptions,  it  must  be  left  to  the 
discretion  of  the  judge,  whether  assent  Is  to 
be  impliedfromtuem  ornoc*  Id.  art.  1818. 
These  are  the  rules  of  law  applicable  to  all 
contracts,  including  the  contract  of  surety- 
ship. Applying  them  to  the  agreement  or 
proposition  of  the  derendant  and  It  seems  to 
be  dear  that  the  plaintiffs  were  not  bound 
to  accept  same  before  it  became  complete, 
because  it  was  made  In  terms  which  evidence 
a  design  od  the  part  of  Lazard  to  give  them 
the  right  to  conclude  it  by  their  simple  as- 
sent; and  the  facts  disclosed  by  the  record 
satisfy  us  that  the  plaintiffs  acted  on  the 
defendants'  agreement  "to  become  surety  for 
Henry  Block  &  Bro."  by  extending  them  a 
line  of  credit  they  would  not  otlierwise  have 
extended  to  them.  And  that  this  Una  of 
credit  began  immediately  after  the  receipt 
of  the  defendants'  agreement  la  evidenced  by 
the  items  of  the  account  sued  on,  and  which 
are  undenled.  And,  if  acceptance  be  deemed 
essential,  the  clrcumatanoes  clearly  indicatt 
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ElaiDtiffs*  assent, — such  an  assent  as  puts  It 
etTond  the  power  of  th«  defendant  Lazard  to 
voluntarily  withdraw  from  bis  enRRKemeDt. 
Certain  it  is  that  no  forma]  notification  of 
tile  creditor's  acceptance  is  required  bj  our 
law  9M  a  oondition  precedent  to  the  comple- 
tion of  a  contract  of  suretyship.  De  Culyar 
draws  a  distinction  between  a  proposition  ot 
l^uaranty  which  is  absolute  and  uncondi- 
tional in  its  items — like  the  contract  before 
US — and  one  containing  a  mere  "offer  of 
guarautj,"  which  "is  not  binding  until  ac- 
ceptance by  the  person  to  whom  the  offer  Is 
made,"  and  which  remains  revocable  until 
■uch  acceptance  occurs.  But  of  cliis  mere 
offer  of  guuraatj  the  author  states  that  "  it 
ta  not,  as  a  rule,  necessary  that  the  accept- 
ance idioutd  be  express ;  it  mar  be  implied. 
And  in  illustration  of  that  rule  he  furnishes 
the  following  example,  viz. :  "Thus,  when 
an  offer  of  guaranty  Is  In  these  terms :  '  I 
arree  to  be  security  to  yon  for  T.  O.,  for 
wnaterer  yoU' maT  trust  nlm  with  while  In 

Sour  employ,  ancf  in  case  of  default  to  make 
le  same  good/— M  soon  as  the  person  to 
whom  It  is  giren  employs  .T.  C.  (but  not 
before)  the  Kuaranty  attaches,  and  becomes 
binding  on  ihe  party  wlio  gave  it,  witliout 
any  format  aoceptano&  *'  De  Colyar,  Guaran- 
ties  p.  8.  But  the  doctrine  is  much  more 
strongly  stated  by  an  English  judge  in  the 
following  words,  tIs.  :  ^If  a  person  offers 
a  guaranty,  and,  more  still,  if  he  signs  a 
guaranty  by  which  he  makes  himself  liable, 
and  that  be  sent  to  the  other  party,  «u«A  oiliir 
party,  if  lit  nuans  not  to  accept  th*  gvaranty, 
it  bound  exjtretdy  to  distent  mt/iin  a  reasonable 
time;  and  if  ^  ktepi  the  guaranty  on-unrM- 
tonable  time  hs  it  deemed  toaeeeptjuat  the  tame 
a*  if  he  had  attented  to  it  by  vMrdt,  and  ^  he 
hat  ener  auepted  it  either  by  teord  or  by  act  he 
cannot  afteriparda  retract.  Id.  p.  8.  (Our 
Italics.)  Pvi)e  y.  Andrew),  9  Car.  A  P.  664. 
AccordIn|;  to  this  treatise  on  the  law  of  guar- 
anty, as  It  is  understood  In  England,  aud  as 
It  IB  interpreted  in  the  English  jurispru- 
dence, even  nn  offer  of  guaranty  becomes 
binding  on  ih  -  guarantor,  witliout  other  ac- 
ceptance by  the  guarantee  than  acting  under 
It ;  and  It  is  estectiiod  tho  duty  of  the  person 
to  whom  such  offer  is  delivered  to  exgiressly 
dissent  therefrom  if  it  be  his  intention  not 
to  ac(«pt,  and  wltliln  a  reasonable  time, 
otherwise  his  acceptance  of  the  otrer  will  be 
imp!  ied.  Referring  to  the  defcndnut's  brief, 
we  find  his  argument  addrrssed  to  the  offer 
of  guaranty  exclusively.  Thus  :  "  We  con- 
tend that  the  letter  of  Lazard  to  Lachman  & 
Jacobi  was  nothing  more  nor  less  than  an 
offer  to  guarantee;  and  in  this  we  are  sup- 
ported by  tlie  jurisprudence  of  this  state, 
and,  so  far  as  we  have  been  able  to  And,  by 
tiie  jurispiiiilcnce  of  Che  United  States  Su- 
preme Court  and  the  supreme  court  of  every 
other  state  in  the  Union. "  Though  far  from 
conceding  that  the  agreement  under  consider- 
ation is  a  mere  offer  of  guaranty, — the  terms 
of  the  lostrument  Iwing  absolute  and  uncon- 
ditional,— it  is  apparent  from  casual  observa- 
tion that  the  authorities  quoted  by  the  de- 
fendants' counsel  deal  with  that  question 
exclusively.  Many  of  them  are  based  on 
letters  of  credit,  compllanoe  with  which  la 
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purely  optional  <m  the  part  of  the  party  ad- 
dressed.   RiMea  T.  Clark,  11  U.  8.  7  Cranch. 
91,  8  L.  ed.  279 ;  Edmondatoa  t.  Drake,  80 
U.  8.  5  Pet.  634,  8  L.  ed.  261 ;  Douglatt 
Reynddt.  83  U.  &  7  Pet.  199,  8  L.  ed.  681 ; 
Lee  V.  Diet,  85  U.  S.  10  Pet.  483.  9  L.  ed. 
5U3 ;  Adaim     J<ma,  87  U.  8.  13  Pet.  207, 
9  L.  ed.  1058.    Alt  of  these  cases  proceed 
upon  the  principle  that  is  announced  In  Kel- 
logg T.  Stockton,  20  Pa.  460.    "In  all  cases," 
Bays  the  court,  "  when  a  plaintiff  seeks  to 
make  one  liable  for  the  debt  of  another,  tho' 
case  must  be  plainly  made  out.    Every  am- 
biguity in  the  evidence  is  in  favor  of  the- 
defendant.    It  Is  essential.  In  such  case,  thai 
the  plaintiff  should  accept  and  give  credit 
on  the  faith  of  the  propoaitlon ;  and  it  la 
equally  necessary  that  the  guarantor  should 
be  notified  that  his  proffer  has  been  accepted, 
otherwise  there  is  no  contract.   A  mere  offer, 
not  aooepted,  la  not  a  contract,  and  a  mere- 
mental  acoeptMice  of  a  proposition,  not  OMn< 
monicatrd  to  the  par^  to  be  charged,  is  not 
an  acceptance  at  all.  In  the  eyes  of  Uie  law.* 
Ooe  r.  Buehler,  110  Fa.  866.    The  decision* 
of  the  Arkansas  court  are  to  the  same  effect. 
iMne  y.  Levitlian,  4  Ark.  84,  87  Am.  Dec 
769;  JfeCbUtmT.  (^mUiv,  23  Ark.Ma  Th» 
deoUlons  of  the  Alabama  oonrt  are  of  llk» 
tenor.  XowimT.  SWnsi,  9  Ala.  878; '^Sifibr 
r.  Fbrbet,  35  Ala.  189,  60  Am.  Dec.  496. 
The  rule  was  similarly  stated  in  Muttey  v. 
Rayner,  33  Pick.  also  in  Rankin  t. 

mUdt,  9  Uo.  674,  and  HiU  t.  Calvin.  4 
How.  (Miss.)  SSt.  Thia  rule  was  by  the  Il- 
linois court  extended  to  an  offer  to  guarantee 
the  payment  of  merchandise,  thus:  "An  of- 
fer to  guarantee  tlia  payment  of  goods  to  be 
sold  to  a  third  [>eraon  does  not  become  a  com- 
plete contract,  so  as  to  bind  the  guarantor, 
until  the  guarantee  has  given  notice  to  the 
guarantor  of  his  acceptance  of  the  guaranty, 
and  has  extended  creait  to  the  proposed  pur- 
chaser." Rvfner  v.  Zow,  88  111.  App.  601; 
Tattttig  T.  Heid,  145  111.  488.  la  Bunk  tf 
niinoit  v.  SIoo,  16  La.  680,  85  Am.  Dea  228, 
our  predecessors  seemed  to  have  followed  the 
rule  as  laid  down  in  Oremer  v.  Higgineon,  I 
Mason,  333,  Fed.  Gas.  No.  8S83,  and  iJou^&ua 
V.  Rei/nold»,  33  U.S.  7  Pet.  118,  8  L.  ed.  626. 
and  which  are  In  keeping  with  other  casea 
cited  tupra,  and  afflrmca  a  judgment  dia- 
chargins  the  proffered  guarantors  becauae 
they  hod  been  given  no  notice  of  tlie  accept- 
ance of  their  guaranty  of  a  tetter  of  credit, 
nor  of  advances  made  under  It,  "nor  until 
the  circumstances  of  the  debtors  were  mater- 
ially changed  by  the  dishonor  of  the  blll.**^ 
In  his  treatise  on  the  Law  of  Suretyship  and 
Guaranty  MK  Brandt  broadly  states  the  doc- 
trine of  the  common  law  on  this  subject  t» 
be  in  keeping  with  the  principles  announced 
in  the  American  decisions  above  quoted. 
"  A  question  often  arising  upon  commercial 
guaranties  Is  whether,  In  order  to  charge  the 
guarantor,  it  is  necessary  that  he  be  notified 
of  the  acceptance  of  tbeg<uranty  by  the  per- 
son acting  upon  it.  When  the  guaranty  is- 
a  letter  of  credit,  w  is  an  offer  to  beoome 
responsible  for  a  credit  which  may  or  may 
not  be  given  to  another,  at  the  option  of  the 
party  to  whom  the  application  for  credit  la 
made  the  great  weight  of  authorl^  to  that 
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the  Rnamntor  mustt  wltiiin  a  reasonable 
time,  be  notified  of  the  acceptance  of  tlie 
ciuraDty.'*  1  Brandt,  Suretyship,  2d  ed. 
f  186.  Bat  this  author  quotes  approvingly 
from  a  deciafon  of  the  Massachusetts  court, 
In  which  the  same  distinction  is  taken  be- 
tween ao  offer  of  guaranty  and  an  absolute 
ruanvntT  that  is  made  by  De  Colyar.  "The 
olstiDctioQ,"  says  the  court,  "Is  oetween  an 
offer  to  guarantee  a  debt  about  to  be  created, 
the  amount  of  which  the  party  making  the 
offer  does  not  know,  and  It  Is  uncertain 
whether  the  offer  will  be  accepted,  so  that 
he  may  be  ultimately  liable,  aud  the  case  of 
an  absolute' guaranty,  the  terms  of  which 
are  definite  as  to  its  extent  and  unoont.  In 
the  latter  case  no  notice  Is  necessary  to  the 
jtoarantor.  whereas  in  the  former  case  the 
contTiict  Is  not  completed  until  the  offer  Is 
accepted."  Alien  v.  Fike,  8  Cush.  288;  1 
Brandt,  Suretyship,  %  188.  The  action  In 
J>ana  t.  Welia,  104  U.  8.  169,  S6  L.  ed.  686, 
was  tMonght  on  an  unconditional  contract  of 
goaranty  to  the  extent  of  $10,000,  and  the 
answer  of  the  guarantOT  was  that  there  was 
M  notice  of  the  guarantees'  acceptance  of 
the  guaranty,  ana  of  their  intention  to  act 
nuder  it ;  but  the  court  held  that  the  rule 
requiring  notice  by  the  guarantee  of  his  ac- 
ceptance of  a  guaranty,  and  bla  intention  to 
aitt  noder  It.  applies  only  where  the  instm- 
iDent  is,  Id  legal  effect,  an  offer  or  proposal 
of  guaranty,  and  not  when  It  Is  an  absohite 
guaranty ;  the  court  maintaining  the  prioci 
pie  that  the  contract  of  guaranty  is  the  obli- 
gation of  a  surety.  The  same  distinction  was 
tKcognized  and  .applied  in  Uie  various  cases 
therein  cited  by  tne  court.  Menard  v.  8cud- 
Ar,  7  La.  Ann.  886,  66  Am.  Dec.  610,  pre- 
sents the  case  of  a  prospective  or  continuing 
gaaranty,  and  the  court  maintained  and  en- 
nntsed  the  contract,  holding  that  the  guar- 
antor had  been  constructirely  notified,  and 
was,  consequently,  bound. 

Referring  to  the  instrument  sued  on,  we 
find  it  couched  in  carefully  selected  terms, 
clearly  Indicative  of  the  defendant's  inten- 
tloD  to  bind  himself  absolutely.  Its  state- 
ment is  that  be  agrees  to  become  surety  for 
Henry  Block  &  Bro.  The  amount  is  fixed  at 
910,000.  It  is  styled  "an  agreement  to  bind" 
the  promisor  "  in  the  sum  of  $10.000. "  The 
duration  of  this  agreement  is  limited  to  the 
16th  of  October,  1891.  But  the  words  se- 
lected for  the  purpose  of  clearly  coDveying 
the  absolute  character  of  the  engiigement  are. 
"I  hereby  agree  to  become  surety  for  Henry 
Block  A  Bro,,  jointly  and  severally,"  etc. 
Tbe  execution  of  this  instrument  evidences 
care  and  skill.  It  is  not  the  work  of  a  mere 
layman.  It  is,  in  terms,  as  well  as  in  im- 
port, most  absolute  and  unconditional ;  and, 
ID  the  sense  of  all  the  authorities,  English 
as  well  as  American,  formal  notice  of  its  ac- 
ceptance by  the  plaintiffs  as  guarantees  was 
unnecessary,  and  tbe  vinculum  of  tlie  contract 
became  complete  by  its  delivery  to  them, 
and  bv  their  acting  on  it,  by  extending  to 
(be  debtors  credit  on  the  faith  of  it.  But,  if 
tbe  defendant's  coraiant  be  treated  as  a  Cali- 
fornia, rstberthanasaLouisiana,  contract.— 
the  plaintlfb  reiidlnc  la  San  Francisco,  and 
the  defendant  Luara  la  New  Orleans,— the 


situation  of  tbe  latter  is  not  improved,  be- 
cause the  atate  of  California  has  a  civil 
code,  an  article  of  which  treats  of  letters  of 
credit,  aud  declares  that  "the  writer  of  a 
letter  of  credit  Is  liable  for  credit  given  upou 
it,  without  notice  to  him,  unless  its  terms 
express  or  imply  the  necessity  of  giving  a 
notice."  Section  280.1  Ou  this  state  of  the 
authorities  and  the  law  we  feel  bound  to  bold 
that  the  plaintiffs  were  disponscd  from  giv- 
ing to  the  defendant  Lazard  notice  of  their 
acceptance  of  his  contract  of  guaranty  or 
suretyship. 

8.  The  defendant's  answer  sets  out  his  right 
to  be  discharged  in  the  form  of  a  threefold 
proposition,  thus:  (1)  That  It  was  plaiu- 
tlfla'  duty  to  put  him  In  possession  of  all 
tbe  facta  likely  to  materially  affect  his  re- 
sponsibility, but  they  did  not  do  so,  and,  on 
tlic  contrary,  concealed  the  facts  in  relation 
thereto  which  would  have  prevented  hfa  sign- 
ing the  letter  of  guaranty,  bad  he  been  made 
aware  of  their  existeace.  (2)  That  the  debt- 
ors, Henry  Block  &  Bro.,  obtained  said  letter 
of  guaranty  through  fraud  and  mlarepreseata- 
tion ;  and  tbe  course  of  dealing  between  them 
and  the  plaintiffs  were  such  as  to  fairly  lead 
the  latter  to  bcl  leve  that  the  former  had  em- 
ployed fraud  in  obtaiuing  the  letter  of  guar- 
anty, and  to  put  them  upon  inquiry  as  to  the 
circumstances  under  which  It  was  obtained. 
(3)  That,  tbe  letter  of  guaranty  liaving  been 
obtained  through  fraudulent  misrepresenta- 
tion and  concealment  of  facta,  it  was  thereby 
abrogated  and  annulled,  and  he  became  dis- 
charged ipKo  facto.  It  is  to  be  ob-erved  that 
the  allegations  are  general  In  terms,  aud  con- 
tain no  particular  designation  of  tbe  "ma- 
terial facts"  which  the  plaintiffs  suppressed, 
or  reference  to  what  particular  fraudulent 
device  or  misrepresentation  the  defendants 
Block  &  Bro.  resorted,  which  intluencfd 
Lazard  to  execute  tbe  contract  of  guaranty. 
But  the  facts  seem  to  '>(•  us  follows,  viz.  : 
Prior  to  June  4,  181)1  — d  ''v  of  the  agreement 
of  guaranty. — the  tiim  oi  Henry  lilock  & 
Bro.,  of  New  Orleans,  litul  been  exten.<4ively 
dealing  In  the  wines  sold  by  Lachmun  is: 
Jacobi,  of  San  Francisco,  through  L.  Block, 
the  father  of  Henry  Block,  as  plaintiffs' 
agent.  In  the  course  of  these  traneaciions, 
Il<!nry  Block,  individually,  had  made  cnl- 
lections  from  customers  of  his  father  t.o  the 
amount  of  about  $8,000,  and  appropriated 
same  to  his  own  account,  making  no  return 
to  the  plaintiffs.  This  deficit  occasioned 
some  corregpon donee  between  Henry  Block 
and  the  individual  members  of  the  Jacobi 
firm, — three  only  of  the  latter's  letters  pre- 
ceding the  contract  of  guaranty,  the  same 
bcarinir  dates  May  25  and  26.  1801 ;  all  others 
succeeding  It.  Those  letters  appertain  ex- 
clusively to  Henry  Block's  shortage,  and 
demand  immediate  settlement,  two  of  ihcm 
containing  casual  mention  of  the  guaranty 
only  ;  as,  for  instance  :  **  Tlie  guaranty  writ  - 
ten  of  we  want  in  such  shape  that  it  will 
coverall  you  owe  us  now  [on  mercltnndise] 
and  all  you  owe  us  hereafter,  up  to  |10.(»00, 
Nothing  whatever  is  said  in  tbe  letters  of 
Henry  Block,  replying,  on  June  2d  and  8d, 
but  in  his  letter  of  the  4tb  he  snys:  "Your 
telegram  of  8d  to  hand,  and  contents  noted. 
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and  I  wire  yon.  'Lazard  guaraaty  mailed  to 
day,  *  which  I  inclose  herewith.  If  I  or  our 
firm  owe  you  this  on  that  date,  same  will 
be  paid  by  C.  Lazard  &  Co."  TI1I3  was  the 
same  day  on  which  the  letKr  of  guaraotj  was 
written  to  the  plBintiSs,  and  mailed  to  them 
by  Henry  Block.  With  respect  to  the  exe- 
cution of  the  letter  of  Kuaranty  it  appears 
that  Henry  Block  called  oo  the  firm  of  C. 
Lazard  &  Co.,  and  requested  them  to  sign 
tlie  ffuaraaty.  It  was  not  signed  by  the  firm 
Of  O.  lAEard  A  Co.,  because  of  objections  on 
the  part  of  the  Junior  members;  but  it  was 
signed  by  C.  La/Ard  indiridually,  notwith- 
standing said  protest.  C.  Lazard  is  tlie 
father-in-law  of  Henry  Block,  and  the  busl- 
oesB  establislimeot  of  C.  Lazard  &  Co.  is 
only  a  few  squares  distant  from  that  of  Henry 
Block  &  Bro. .  the  members  of  the  two  firms 
enjoying  Intimate  social  relations,  and  all 
of  them  acquainted  with  Lacbman  &  Jacobl. 
The  reliance  of  the  defendant  Lazard  in  pro- 
curing release  from  his  contract  is :  First, 
upon  the  failure  of  the  plaintiffs  to  make 
full  and  complete  disclosures,  to  all  the  par- 
ties concerned,  of  Henry  Block's  shortage 
and  defalcation ;  and,  second,  upon  the  facts 
which  are  disclosed  In  the  testimony  of  the 
two  Lazards,  to  the  effect  that  Henry  Block 
had  procured  the  signature  of  C.  Lazard  on 
the  representation  th'at  lie  needed  It  to  enable 
him  to  purchase  600  barrels  of  wine  that  was 
a  little  specked,  on  which  he  expected  to 
realize  a  profit  of  a  few  thousand  dollars. 
The  first  is  charged  In  the  answer  to  have 
been  a  fraudulent  concealment  on  the  part  of 
plaintiffs,  which  operates  defendant's  equi- 
table discharge ;  and  the  second  was  a  mls- 
represcDtation  on  the  part  of  Block  &  Bro., 
through  wliich  the  letter  of  guaranty  was 
obtained ;  and  that  the  course  of  dealing  be- 
tween plaintiffs  and  the  Blocks  had  been  such 
as  to  lead  them  to  believe  it  bad  been  thus 
obtained.  Both  of  these  propositioos  are 
strenuously  denied  by  plalntllTs'  counsel, 
and  they  insist  tbat  they  did  not  participate 
in  the  negotiations  leading  up  to  the  execu- 
tion of  the  agreement,  and  no  Inquiries  were 
made  of  them  as  to  the  reason  or  necessity 
for  the  guaranty,  and  that  they  are,  coose- 
quently,  not  In  any  way  responsible  for  de- 
fendant's want  of  information.  They  furtber 
Insist  that  these  negotiations  were  undertaken 
and  consummated  by  Henry  Block  alone, 
and  for  bis  individual  advantage,  and  tbat 
he  alone  was  guilty  of  appropriating  their 
0ioney,  and  not  Henry  Block  &  Bro.,  for 
whom  the  defendant  Lazard  became  guar- 
antor i  hence  the  Impropriety  and  want  of 
necessity  for  any  disclosures  being  made,  the 
guaranty  being  for  the  firm,  and  not  Henry 
Block  atone. 

In  addition  the  plaintiffs  urge  as  an  es- 
toppel against  O.  Lazard  t^e  judicial  dec- 
larations made  in  the  suit  of  0.  Ixuard  tfi 
Oo.  T.  Henri/  Block  A  Bro., — a  suit  recently 
filed,  and  still  pending, — in  which  he  sued 
for  and  claimed  judgment  on  this  guaranty 
as  a  liability  of  the  defendants;  and,  as  a 
further  estoppel,  the  promise  of  C.  Lazard 
to  pay  the  amount  .of  this  guaranty  subse- 
quent to  the  institution  of  this  suit.  From 
the  record  it  appears  that  on  the  6th  of  Oc- 
98L.a  A. 


tober,  1601, — tea  days  prior  to  the  termloa- 
ti<Mi  of  the  contract  of  guaran^,— the  firm 
of  0.  Lazard  &  Co.  obtained  an  attachment 

against  Henry  Block  &  Bro.  upon  a  claim 
of  $41,698.43,  and  caused  all  of  their  assets 
to  be  seized,  C.  Lazard  making  the  affidavit. 
The  claim  on  which  this  suit  was  brought 
exceeded  the  value  of  the  assets  of  the  de- 
fendant by  nearly  tSO.OOO;  this  attachment 
being  first  In  point  of  time  and  in  rank  of 
lien.  Two  days  subseauent  to  the  attach- 
ment the  plaintiffs,  through  their  attorneys, 
made  demand  on  0.  Lazaret  for  the  payment 
of  the  account  of  Henry  Block  &  Bro.,  and 
he  admitted  his  liability,  and  requested  time 
within  which  to  pay  It.  It  subsequently 
transpired  tliat  the  $10,000  guaranty  consti- 
tuted a  part  of  the  $41,598.48  on  which  O. 
Lazard  h  Oo.  brought  suit  against  Henry 
Block  Sb  Bro. ;  and  that,  after  the  aforesaid 
demand  had  been  made,  and  the  promise  to 
pay  had  been  given  by  O.  Lazard,  the  attor- 
neys for  the  plaintiffs  In  attachment  appeared 
In  court,  and  voluntarily  remitted  the  sum 
of  $10,000,  on  the  hypotheela  that  same  had 
been  included  'through  error  of  UxXf  their 
motion  not  indicating  what  was  the  faofe 
which  was  relied  upon  as  error.  But  the 
two  Lazards,  as  witnesses,  state  that  the  er- 
ror was  that  when  C.  Lazard's  Interview  oc- 
curred he  understood  tbat  Henry  Block  St 
Bro.  had  received  the  wine  he  expected  to 
buy^  and,  if  they  bad  received  the  wine,  he 
was  indebted  for  it, — or,  In  other  words,  that 
Henry  Block  &  Bro.  had  received  the  SOO 
barrels  of  specked  wine  which  Henry  Block 
had  stipulated  to  buy,  and  on  the  faith  of 
whicb  undertaking  C.  Lazard  had  executed 
the  guaranty  ;  and  that  such  was  his  impres- 
sion when  be  sued  out  the  writ  of  attach- 
ment, though  such  was  error  fn  point  of 
fact,  Henry  Block  &  Bro.  not  having  re- 
ceived the  wine.  This  testimony— and  other 
testimony  of  like  character — was  objected 
to  by  plaintiffs'  counsel  on  the  ground  that 
it  tended  to  contradict,  change,  and  vary 
the  terms  of  the  written  contract  of  guaranty; 
but  the  objection  was  overruled,  and  the 
testimony  admitted  for  the  purpose  of  throw- 
ing light  on  the  alleged  fraudulent  misrep- 
resentation and  concealment  of  facts  material 
to  the  issue,  but  only  in  the  event  of  plain- 
tiffs being  conbected  therewith.  There  seems 
to  Iw  no  objection  to  this  ruling,  but  the 
record  furnishes  no  evidence  in  any  way 
connecting  the  plaintiffs  with  the  statement 
of  the  Lazards,  and,  consequently,  any  such 
misrepresentation  or  concealment  as  this  tes- 
timony intimates  cannot  be  considered  under 
the  restriction  placed  upon  it  by  the  judge 
a  quo.  But,  if  this  evidence  be  considered 
for  thcpurpose  of  explaining  the  defendant'! 
admission  of  liability  to  the  plaintiffs,  and, 
in  a  measure,  counteracting  the  ptaintlffs* 
plea  of  estoppel,  It  recoils  upon  him;  for 
the  account  sued  on  shows  that  tbe  plaintiffs 
sold  Henry  Block  &  Bro.  over  70O  barrels 
of  wine  between  the  16th  of  June  and  the 
28th  of  September,  1891,— within  the  limit 
of  the  guaranty, — and  It  Is  for  the  purchase 
price  of  tbe  goods  thus  sold  and  delivered 
that  this  suit  is  brought.  This  leads  to  the 
supposition  that  It  was  the  expectation  of 
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O.  Laxud  and  Henry  Block  that  the  specked 
or  fndlffereut  wine  the  latter  oontemplated 
VnylDg  coald  be  Bold  at  the  market  price  of 
good  wine.  Surely,  If  such  a  fraud  on  the 
public  was  contemplated,  plaintltTa  are  not 
censurable  for  not  havinv  participated  in  its 
oonsummatioQ.  And  this  leads  us  to  Inquire 
in  what  different  manner  Henrv  Block  could 
have  promised  himself  a  profit  of  two  or 
three  thouaaod  doliat;^  on  500  barrels  of 
■peeked  wine,  In  consideration  of  the  fact, 
which  is  patent  on  the  face  of  the  plaintiffs' 
account,  that  plaintiffs  sold  the  Block  Arm, 
during  the  tenure  of  the  guaranty,  near  BOO 
barrels  of  good  wloe  for  the  total  price  of 
$7,500.  Id  any  view  that  can  be  taken  of  this 
teatlmony,  it  w  orldent  that  it  cannot  be 
considered ;  and,  leaTlng  it  out  of  consider- 
atiim.  Lasard'B  admission,  to  the  plaiutiffi* 
attmneys,  of  his  liability  under  the  contract 
of  guaranty  or  suretyship,  stands  unimpaired 
and  binding.  Not  only  so,  but  It  leaves  the 
relinqui^meot  on  the  part  of  C.  Lazard  & 
Ce.  in  tiieir  attachment  suit  without  Justlfl- 
cation  or  excuse,  for  It  cannot  be  seriously 
argued  that  the  judicial  admissions  of  a 
party  to  a  suit  can  be  altered  at  will,  to 
the  detriment  of  the  other  party,  or  with  re- 
spect to  those  persons  haviag  an  adverse  In- 
terest in  them.  C.  Lazard  &  Go.  attached 
all  the  asseU  of  Henry  Block  &  Bro.  Theirs 
was  the  first  and  ranking  attachment  on  their 
property.  The  assets  attached  proved  to  be 
m  very  much  less  value  tbau  the  amount  of 
the  claims  of  the  attaching  creditors,  which 
Included  the  amount  of  C.  Lazard's  guaranty. 
Having  included  the  amount  of  this  guaranty 
In  the  account  sued  on,  and  C.  Lazard  hav- 
ing made  the  affidavit  for  the  attachment,  the 

iudidal  admissions  therein  contained  oi>erate 
Ike  stipulations  pour  autnti  in  matters  of 
contract,  which  cannot  be  recalled  by  the 
party  making  them  after  they  liare  been  ac- 
cepted and  acted  upon  by  the  party  in  whose 
favor  they  are  made.  Rev.  Ci\'.  Code,  art. 
1890.  And  In  this  case  it  ia  apparent  that 
the  effort  of  Lazard  &  Go.  was,  bv  their  at* 
tachmeat,  to  realize  their  own  claim  against 
t)>e  Block  firm,  and  at  the  same  lime  recoup 
the  amount  of  C.  Lazard's  obligallon  of 
guaranty  to  the  plaintiffs ;  and,  flndliig  tliem- 
■elvea  in  this  position  at  the  time  demnnd 
was  made  on  them  for  payment,  it  seems 
reasonable  and  likely  that  tlicse  attaching 
creditors  examined  tlie  situation  of  their  suit, 
and  aBceTtiined  that  ihey  were  about  to  bus 
tain  a  heavy  loss,  and  hastened  to  make  the 
necessary  remittitur.  While  there  Is  no  posi- 
tive proof  of  such  examination  having  been 
made  by  the  plaintiffs,  yet  the  inference  is 
clear  that  It  was  made,  as  they  acted  on  the 
advice  of  counsel  In  entering  their  remittitur, 
and  notifying  Xhe  attomeya  of  the  guarantees 
that  C.  Lazard  was  not  bound  as  guarantor. 
In  oar  view,  the  attaching  creditors  cannot 
be  permitted  to  thus  alter  their  position  In 
that  suit  for  the  purpose  and  with  the  view 
of  defeating  the  very  claim  on  which  thev 
attached  the  goods  of  Block  &  Bro. ,  and  for 
which  they  had  prayed  for  judgment  against 
them  therein.  To  maintam  their  rigut  to 
that  shift  their  noaitioQ  would  be  to  contra- 
dict the  aqaltable  principle  which  is  an- 
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nouncod  in  Kennar  V.  BoUidav,  19  Ia  1S4, 
to  the  effect  that  a  person  having  contracted 
to  pay  ttie  debt  of  a  third  person,  and  re- 
ceived property  out  of  which  it  was  to  be 
paid,  cannot  be  permitted  to  defeat  the  debt, 
and  retain  the  funds  that  were  placed  in  his 
hands  to  pay  it.  This  case  cornea  within  the 
equity  of  that  principle.  And  this  court  re- 
cently said  in  William  v.  QtiketonSou  Gom- 
mianoH  Co.,  45  La.  Ann.  1018,  that  "there 
are  acts  in  judicial  proceedings  which  bind 
the  parties  to  them,  even  so  far  as  third  per- 
sons may  be  concerned." 

These  conclusions  dispose  of  the  second  and 
third  paragraphs  of  the  answer,  and  leave 
the  first  for  our  determination,  it  involving 
a  question  of  law  :  Was  it  the  duty  of  Lach- 
man  &  Jacobi  to  have  given  information  to 
C.  Lazard  of  Henry  Block's  defalcation  and 
embezzlement,  in  anticipation  of  the  former 
becomlne  the  surety  or  guarantor  for  the 
latter's  firm.  In  the  first  place.  It  must  be 
kept  in  mind  that  aucb  a  course  was  not  at 
all  practicable,  because  Henry  Block  pro- 
cured from  0.  Lazard  the  contract  of  guar- 
anty In  response  to  a  tclct^mm  he  received 
from  Lachman  &  Jacobi  ou  the  4th  of  Juue,. 
1891,  and  forwarded  tlie  same  by  mail  od> 
that  date.  Consequently  there  was  neither- 
time  nor  opportunity  for  any  commuui cations' 
between  lizard  and  the  plaintiffs  in  respect 
to  it.  Ko  disclosures  were  made  by  Henry 
Block,  and  no  questions  were  asked  by  Laz- 
ard, with  regard  to  the  plaintiffs'  reasons 
for  demanding  a  guaranty,  notwithstanding 
Henry  Block  &  Bro.  were  undoubtedly  in- 
debted largely  to  the  Lazard  firm  at  that 
time,  and  had  theretofore  enjoyed  good  credit 
with  the  plaintiffs,  — circumstances  of  a  char- 
acter to  arouse  suspicion  In  the  mind  of  the 
average  business  man.  Was  the  embezzle- 
ment of  Henry  Block  a  material  fact,  which 
Jjachman  &  Jacob!  were  bound  to  disclose  as 
a  condition  precedent  to  the  validity  of  the 
guaranty ;  and  did  their  failure  to  make  the 
disclosure  operate  an  equitable  discharge  of 
Lazard  from  hia  engagement  T  It  is  our  de- 
liberate conviction  that  such  embezzzlement 
d  id  not  consti  tute  a  fact  material  to  the  agree- 
ment or  transnution  of  suretyship  or  euaranty, 
and  It  was  not  necessary  for  the  guarantees 
to  disclose  it,  and  that  their  failure  to  dis- 
close it  does  not  operate  the  release  or  dis- 
charge of  the  defendant.  To  tiiia  effect  Is 
the  weight  of  authority,  as  exliibiied  by  ad- 
judicat«l  cases  ana  the  opinions  of  text- 
writers.  De  Colyar.  Id  treating  of  the  fraud 
of  the  creditor  which  will  discharge  the 
surety,  says  that  It  was  once  supposed  that 
a  disclosure  should  be  made  of  all  material 
facts  prevailing  in  assurauces  upon  marine 
and  life  risks,  and  that  their  nou- disclosure 
vitiated  tlie  contract  of  guaranty ;  but  that 
author  slates  that  the  English  decisions  sus- 
taining that  view  have  men  overruled,  and 
a  different  and  more  liberal  rule  established ; 
citing,  among  quite  a  number  of  other  cases, 
that  of  A'orth  Bi-ithh  Ins.  Co.  v,  L/oyd.  10 
Exch.  533 ;  and  Darifs  v.  London  P.  Mar- 
ine Int.  Co.  L.  R.  8  CI).  Dlv.  469.  De  Col- 
yar, Guaranties,  pp.  257.  258.  That  author 
anprovea  the  rule  laid  down  In  Hamilton  v. 
Fodm.  18  Clark  &  F.  109,  and  which  Is 
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that  "the  criterion  whether  the  discloaure 
ought  to  be  made  voluDtarlly  Is,  namely, 
whether  there  Is  anvthiog  that  might  not 
Daturallr  be  expected  to  take  place  between 
the  parties  who  are  concerned  in  tlie  trans- 
action ;  that  Ib  to  say,  whether  there  be  a 
contract  between  the  debtor  and  the  creditor 
to  the  I'fTect  that  his  position  sliall  be  differ- 
ent from  that  the  ai>rety  might  naturally  ex- 
pect, and,  if  «o,  the  surety  is  to  see  whether 
that  is  disclosed  to  him."  And  to  this  class 
of  cases  the  author  applies  the  rule  stated  in 
Wytha  r.  Labouchgre,  8  De  O.  A  J.  698, 
which  is  tiiat  "the  concealroeDt,  too,  must 
be  of  some  material  part  of  the  transaction 
itself  between  the  creditor  and  bis  debtor, 
to  which  the  suretyship  relates.  The  cred 
Itor  Is  under  no  obligation  to  inform  the  in- 
tended surety  of  matters  affecting  the  credit 
of  the  debtor,  or  of  any  cireumstaDccs  un- 
connected with  the  transaction  in  whldi  he  ia 
about  to  engage,  which  will  render  his  poai- 
ti(»i  more  huzardous. "  Id.  p.  261.  Brundt 
in  treating  of  this  subject  formulates  a  like 
rule  Id  more  concise  and  forcible  terms,  tIz.  : 
"If,  !n  the  coDtract  of  suretyship,  tiiere  is 
any  fraudulent  concealment  on  the  part  of 
the  obligee  as  to  a  matarial  pari  of  the  traru- 
action,  to  Induce  the  surety  to  become  a 
party,  he  la  not  bound.  But,  to  be  material, 
it  must  be  concealment  of  some  fact  or  cir- 
cumstance immtduttelu  affecting  tht  liability 
of  the  mretif,  and  bearing  directly  vpon  the 
particular  tranmction  to  tohicfi  the  sureif/akip 
attaeha."  (Our  italics.)  3  Brandt,  Burcty- 
abip,  e  419.  citing  Flanagan  v.  Pttrt,  45  Vt. 
346 ;  Slorgan  t.  Bmith,  7  Hun.  244,  70  N. 
Y.  S87 ;  Stone  t.  Chmpton,  5  Bing.  K.  C. 
142.  «  Scott,  841.  Td  Conutoek  v.  Oage,  91 
111.  838,  it  was  held  that  the  non-communi- 
cated fact,  to  have  the  effect  of  a  fraud  upon 
the  surety,  must  be  one  necessarily  tutving 
the  effect  of  Increasing  tlie  surety's  reapon- 
slhility.  In  Warren  v.  BratuA,  IS  W.  Va. 
21,  the  court,  on  a  careful  review  of  author- 
ity, said:  "Our  conclusion  is  that,  unleu 
inquired  of  by  the  eurely,  a  creditor  is  under 
no  obligation  to  disclose  facts  io  no  manner 
connected  with  the  business  which  is  the 
subject  of  the  suretyship,  though  such  facts 
would  probably  have  a  decided  influence  on 
the  lurety  in  entering  into  or  declining  to 
enter  into  his  contract  of  suretyship ;  m,  for 
Instance,  in  taking  the  bond  of  a  cashier, 
the  fact  that  he  gambled  largely  might,  and 
probably  would,  influence  a  surety  in  going 
on  his  bond,  yet,  such  fact  not  being  in  any 
manner  connected  with  the  coutract"that  be 
would  faithfully  perform  his  duties  w  cash- 
ier, the  directors  an  under  no  obligation  to 
eofunlMT  a  ditdoture  ef  this  fact  io  a  turety;^ 
stating  the  general  rule  as  announced  by 
Brandt  and  De  Colyar,  aupra.  (Our  italics.) 
In  Atla*  Bank  v.  BrowneU,  0  R.  I.  168,  11 
A.m.  Rep.  281,  a  similar  cose  Is  stated,  and 
the  court  puts  the  proposition  thus:  "We 
think  it  Is  going  too  far  to  say  that  the  cred- 
itor ia  in  all  cases,  and  without  being  in- 
quired of,  bound  to  communicate  everything 
that  It  is  important  for  the  surety  to  know, 
and  that  would  increase  hts  risk.  Under 
such  a  rule  no  one  would  ever  know  when 
lie  could  rely  upcm  a  bond,  and  It  would 
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tend  to  a  great  deal  of  litigation snmmarli- 
log  the  rule  as  announced  by  said  authors. 
But  perhaps  the  most  pertinent  and  conclu- 
sive case  that  is  afforded  by  the  decisions  of 
the  courts  of  our  sister  states  is  that  of  Sopgr 
r.  Sangamon  Lodge  Trusteee,  91  III.  018,  88 
Am.  Hep.  60,  in  which  the  lodee  sought  to 
recover  a  sum  of  money  from  Its  treuKurer 
and  his  sureties,  ud  to  which  the  defense 
WAS  Interposed  by  the  sureties  that  the  prin- 
cipal was  treasurer, 'and  at  the  time  they 
signed  the  Ikond  he  "was  a  defaulter  to  the 
lodge  for  moneys  previously  received  and 
misapplied;  that  It  was  known  to  the  offl* 
cers  and  members  of  the  lodge  that  he  was 
a  defaulter,  and  the  sureties  were  Ignorant 
of  the  fact;  .  .  .  that  It  was  the  duty 
of  the  officers  and  members  of  the  lodge, 
when  the  bond  was  executed,  to  have  Tn> 
formed  defendants  tliat  their  principal  was  a 
defaulter,  and  defendants  were  misled  there- 
by." etc.  The  plaintiff  demurred  to  the  de> 
fense,  and  the  court  sustained  the  demurrer. 

The  contention  of  the  sureties,  as  stated 
by  the  court,  was  "that  such  conduct  oa  the 
part  of  the  lodge  was  calculated  to  and  did 
mislead  appellants,  and  operated  as  a  fraud 
upon  them  ;  and  the  concealment  by  the  offi- 
cers and  memtwrs  of  the  fact  that  [the  treaa- 
urer]  was  a  defaulter  when  thev  signed  bis 
l>ond  was  a  poeitive  fraud."  Rut  toe  court 
held  that  the  defense  was  not  a  good  one, 
citiug  ifor^  7.  Matamora,  78  111.  895,  30 
Am.  Rep.  266;  Pinkttaff  v.  People,  59  111. 
148.  That  is  exactly  this  case,  and  the  iden- 
tical question  here  presented  is  there  decided, 
on  tlie  ground  that  It  was  not  the  duty  of 
the  lodge  to  spontaneously  furnish  proof  of 
the  principal's  embezzlement  The  same 
question  was  again  decided  In  the  same  wi^ 
in  Home  Ina.  Go.  v.  Bolieay,  5S  Iowa,  571, 
S»  Am.  Rep.  179.  In  Magee  v.  Manhattan 
L.  Ine.  Ob.,  92  U.  S.  98,  98  L.  ed.  099,  a 
similar,  case  is  stated,  and  a  like  demurrer 
was  sustained  in  the  lower  court,  and  the 
Judgment  was  affirmed  by  Uie supreme  court, 
citing  with  approval  the  English  decisions 
quotal  by  De  Colyar.  The  theory  of  our 
law  and  Uie  teuor  of  our  Jurisprudence  Is  the 
same  as  that  of  other  states  of  the  Union. 
In  Union  Bank  of  Louitiana  v.  Bealty,  10 
La.  Ann.  878.  suit  was  brought  afalnst  the 
cashier  and  certain  of  his  sureties,  and  the 
defense  of  the  latter  was  the  same  as  it  is  in 
the  instant  case, — undisclosed  embezzlement 
of  their  principal ;  but  the  court  held  the 
sureties  bound.  The  decision  of  the  court 
was,  in  effect,  that  such  of  the  assets  as  did 
not  exist  in  kind  "existed  in  claims  of  the 
same  amount"  upon  (the  cashier  perranally) 
"  for  undetected  embezzlements. "  "  The  prin- 
cipal contract  was  not,  either  wholly  or  In 
part,  affected  with  nullity,  and,  being  good 
and  valid,  the  validitv  of  the  collateral  un- 
dertaking follows.  The  consideration  of  a 
contract  does  not  pass  to  the  mrety.  Hliobli- 
iration  arises  from  the  conslderatlmi  received 
bv  his  orincipal."  Vide  Mouton  t.  Beau- 
champ,  Id.  666.  But,  if  the  rule  of  our  law 
applicable  to  BUrctyship  be  applied,  this  de- 
fense is  wholly  unaTaillng,  because  the  code 
declares  that  "the  surety  may  oppoao  to  the 
cndttOT  all  the  azceptlais  belonging  to  tht 
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prlnciMl  debtM*.  and  which  ore  lahereDt  to 
the  debt;  bul  he  canDot  oppose  exceptions 
which  ue  penoosl  to  the  debtor."  Hev. 
Glr.  Code,  art.  8060.  Not  only  an,  but,  as 
the  defendant  Lazard's  obligation  Is,  in 
ternu.  Joint  and  several  vitb  the  debtors, 
Henry  Block  &  Bro.,  be  Is  to  be  dealt  with 
and  "his  engagement  Is  to  be  regulated  by 
the  same  priDclples  which  have  been  estab- 
lished for  debtors  toiido.'  Id.  art.  8045. 
Altogether  there  is  no  escape  from  the  con- 
«luaion  that  this  defense  of  Lazard  Is  a  bad 
one,  and  was  incorrectly  maintained  lo  the 
court  a  gtia. 

4.  (a)  It  cannot  be  laccessfuliy  urged  that 
the  debt  sued  on  is  not  the  one  that  was 
guaranteed,  for  the  manifest  reason  tliat  the 
TaoguMe  of  the  aereement  Is  that  "X  [O. 
LattrdJ  hereby  agree  to  become  surety  lor 
Henry  Block  A  Bro.  for  tlie  sum  of  $10,000, 

Iointly  and  Beverally  with  Henry  Block  & 
tro.  ;  and  there  is  no  limit,  resincLlou,  or 
designation  of  any  particular  debt  or  account, 
either  present  or  future ;  and  the  surety  Is 
bound  by  ttie  terms  of  bla  contiuct. 

(b)  It  Ii  not  a  good  defense  that  some  of 
the  items  of  indebtedness  matured  after  the 
date  fixed  in  the  agreement,  as  the  limit  of 
his  obligation.  It  is  only  material  to  in- 
quire wbetlier  the  items  of  indebtedness  were 
contracted  prior  to  the  expiration  thereof. 

{c)  It  is  not  a  good  defense  tliat  aoine  of 
the  items  of  plaintiff's  account  were  co:i- 
tiacted  by  Block  &  Bro.  prior  to  the  date  of 
the  defendantjs'  contract,  t<a  the  reason  pre- 
Tloualy  stated,— that  his  engagement  was 

rieral  "to  become  surety  for  Henry  Block 
Bro.  for  the  sum  of  tlO.OOO."  The  only 
limit  of  any  kiod  that  is  fixed  in  tbu  agree- 
ment is  that  it  Is  not  to  ramain  in  operation 
ftfler  the  20th  of  October,  mu 

Ilaring  examined  with  due  care  tlie  Tftrl- 
«U8  defeoites  set  up  by  the  surety  or  eusr- 
sntor,  and  all  the  authorities  on  the  subject, 
we  hare  reached  the  conclusion  that  the 
judgment  which  was  reuderetl  by  our  learned 
and  conscientious  brother  of  the  lower  court 
la  amMMona.  and  must  bo  reversed.  It  Is 
therefore  ordered,  adjudged,  and  decreed  that 
ttko  Judgment  aopealed  n-om  be  annulled  and 
nversed;  and  It  Is  further  ordered  and  de- 
creed that  the  plaintiffs,  Lachmao  He  Jacnbi, 
do  have  and  recover  of  and  from  the  (lefeml- 
ant  O.  Lazard,  as  surety  for  Henry  Block  & 
Bro..  the  sum  of  |10,190  64,  wiih  5  per  cent 
par  annnm  interest  from  judicial  deiimiid, 
•abject  to  a  credit  of  $594.16  aa  uf  date  of 
tfliag  lalt  and  all  ooatt  of  both  oourUb 

A  petition  for  rehearing  was  snbuequently 
41ed  in  response  to  which  WatUns,  7.,  on 
May  21,  1894,  on  behalf  of  the  court  delivered 
the  following  opinion: 

Gonslderiog  tiiat  one  ot  the  Justices  wu 
not  a  member  of  the  court  at  the  time  of  the 
•abmlssion  of  this  cause ;  that  the  atiioiint  in 
controversy  la  large,  and  the  principlci  of 
law  are  important  and  somewtiiit  aUstrii^u* ; 
and  that  the  argument  of  counsel  now  rt-pre- 
•entlng  Lazard  presents  some  novel  features, 
ffeqnlrTog  examination ;  counsel  who  pre 
pared  the  case,  made  the  argument,  and  filed 
tin  brle^  at  Ite  aDbmlisloo,  not  taking  part 
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in  this  application, — the  court  is  of  opinion 
that  the  case  should  be  aenin  argued  before 
a  final  decision  Ife  reacheB.  It  Is  therefore 
ordered  and  decreed  that  the  cnse  be  set  down 
for  oral  argument  at  the  first  fixing  of  causes 
at  the  next  term  of  the  court,  on  the  appll> 
cation  fmr  rehearing. 

After  rehearing,  the  opinion  of  (he  court 
was  delivered  by  SUller*  J.,  on  March  U, 

The  important  Issues  In  this  case,  after  the 
fullest  discussion  by  counsel,  have  been  re- 
examinnl  with  earnest  attention.  The  suit 
la  founded  on  a  paper  dated  14th  June,  1891, 
signed  by  detendant  C.  Lazard,  aildrtsncd  to 
pluiuliSs,  expressing  that  lie  agrees  to  be- 
come surety  for  Block  &  Bm.,  Jointly  and 
sevt-rully  with  them,  for  $10,000;  the  agree- 
ment to  bind  till  the  15th  Octnlter,  1881. 
The  argument  for  plalntifTa  mainrains  that 
the  paper  obtained  from  dufcndaiit  liszard 
by  one  of  the  firm  oF  Block  &  Bro.  by  him 
traiminitted  to  plaiutlfls,  residing  In  Cali- 
fornia, with  no  iuiercourse  whatarer  between 
plaintiffs  and  defendant,  either  before  or 
after  the  execution  of  tlie  paper,  binds  him 
fur  $10,000  of  tlie  indubtedness  of  Block  A 
Uio.  to  plaintlfTs,  existing  at  the  date  of  the 
letter,  or  contracted  after,  and  even  on  terma 
oF  credit  extending  beyond  the  limit  ex- 

firessed  in  the  paper.  On  the  other  band,  it 
a  contended  on  behalf  of  defendant  that  the 
paper,  importing  merely  an  engagement  to 
become  surety,  with  no  designation  of  the 
debt,  cannot,  by  construction,  be  deemed  to 
cover  past  and  future  indebtedness,  nor  debts 
contnictc'd  on  terms  of  credit  beyond  the 
period  of  defendant's  suretyship  stated  in  the 
paper;  and  along  with  these  views  of  the 
meaning  of  the  letter,  restricting  tlie  liabil- 
ity on  It,  if  an^,  tie  propo-iillon  of  the  de- 
fense is  that  this  [MipcT,  u  mere  proposition 
to  become  surety,  not  accepted  In  any  mtnle 
whatever,  never  became  a  contract,  and  hence 

f trod  need  no  obligation.    TUere  are  otber  de- 
eiisos,  but,  in  our  view,  they  require  no  de- 
termination. 

In  ordinary  significance,  suretyship  refers 
to  an  existing  oebL  As  the  code  puts  it, 
8uret,YShip  is  the  accessory  contract  of  one 
who  binds  himself  for  the  debt  of  another. 
But  it  is  not  to  Im  doubted  that  under  the 
code  the  contract  may  bind  for  future  as  well 
as  existing  or  post  indebtedness.  The  ex- 
pansiveuesa  of  the  code  may  lie  deemed  to 
embrace  suretyship  in  the  largest  sense;  In- 
cluding, of  course,  the  guaranties  and  bills 
of  creclit  so  familar  In  commercial  usage. 
Civ.  Code,  arts.  8085.  9089;  1  Bouvler,  Law 
Diet.  646.  But  It  seems  natural,  if  surety- 
ship WHS  intended  to  cover  past  and  future 
Indebtedness  of  the  debtor,  the  purpose  would 
be  expressed.  One  proposing  to  bind  him- 
self as  surety  far  indebteilness  future  and 
past,  and  desiring  to  be  undcrstoiKl,  would 
hardly  confine  himself  with  the  mere-expres- 
sion of  aercelng  to  become  suttty,  with  no 
Indication  of  the  debt  intcndeii  to  be  secnrod. 
On  the  other  hand,  the  creditor  seeking  a 
surety  fur  ezlatinK  as  well  as  prospective  li- 
ability of  bis  debtor  would  not  deem  the 
purpose  accomplished  by  the  scant  agreement 
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to  become  surety,  wlUi  no  debt  mentioDed, 
future  or  past.  Tbe  contention  of  plaintiffs 
Is,  this  court  U  to  read  Into  this  paper  that 
vbich  is  not  expressed,  and  give  it  the  largest 
itgnlflcEDce  of  suretyship;  Uiat  Is.  a  surety- 
ship up  to  $10,000  for  the  iDdebtcdness,  past 
and  future,  of  Block  &  Bro.  to  plaintiffs.  It 
must  be  borne  in  mind,  too,  that  the  surety 
la  entitled  to  a  strict  coustruction  of  his  con- 
tract He  Is  protected  from  any  intorpreta- 
tiou  of  his  contract  not  resting  on  clear  ex- 
pression or  plain  implication.  The  code 
declares  that  suretyship  is  not  to  be  pre- 
sumed, should  be  expressed,  and  Is  to  be  re- 
stricted within  the  Umite  ititended.  Civ. 
Code,  art.  8039 ;  New  Orleans  Canal  A  Bkg. 
Co.  T.  Bagan,  1  La.  Ann.  62 ;  Freeland  v. 
BritCM,  8  La.  Ann.  367.  It  seems  to  us,  to 
make  this  paper  cover  past  as  well  as  future 
Indebtedness  would  be  to  supply  by  inference 
that  which  is  neither  expressed  nor  implied. 
If  It  stands  for  past  indebtedness,  the  most 
liberal  construction,  if  any,  would  be  re- 
quired to  make  It  cover  future  debts.  If  ac- 
oeptad  u  suretyship  fox  the  future  engage- 
ments of  Block  ft  Bro.*  It  would  hardly  be 
deemed  rational  to  make  the  same  words  cover 
past  indebtedness.  The  limitation  of  defend- 
ant's responsibility  to  ISth  October,  to  our 
minds,  aids  the  construction.  8uch  a  stipu- 
lation might,  it  Is  true,  be  used  with  refer- 
ence to  an  existing  debt.  It  is  more  natural 
so  to  qualify  suretyship  for  future  engage- 
ments, and  is  not  uncommon  In  such  papers. 
Men  are  not  disposed  to  become  surety  for 
future  debts  without  restricting  their  respon- 
sibility as  to  its  duration.  That  stipulation 
serves  to  mark  the  character  of  ttie  paper,  and 
t»>incides  with  Lazard's  testimony.  Plain- 
tiffs desired  security  for  future  and  past 
debts.  It  is  quite  clear  defendant  never  in- 
tended to  give  that  which  plaintiffs  wanted, 
and  did  not,  in  signing  tbe  paper  before  us. 
Indeed,  the  proof  Is  in  the  record  that  plain- 
tiffs were  not  satisfied  with  the  paper.  In 
their  communication  to  Block  &  Bro.,  ac- 
knowledging ite  receipt,  they  st^  that  it  is 
not  In  correct  form,  and  of  no  "  legal  force 
that  they  "will  send  another."  But  it  was 
nerer  sent.  Tbe  plaintiffs'  communication 
forcibly  suggests  whether  they  were  ever  In- 
fluence by  The  paper,  of  no  "legal  force," 
IS  they  expressed  it,  but  on  whicTi  they  are 
now  asserting  defendant's  liability.  If  of 
any  obligatory  force.  It  would  seem  to  be 
beyond  their  appreciation  of  it,  expressed  to 
their  correspondent.  On  the  character  of  this 
paper,  we  have  too,  the  undisputed  testimony 
of  defendant  that  he  gave  It  on  Block's  ap- 
plication, to  enable  him  to  make  a  purchase 
of  wine  from  plaintiffs,  susceptible  of  speedy 
sale  and  quick  proSt,  so  that  defendant's 
suretyship  would  be  short.  Hence  defend- 
ant's limitation  not  to  be  bound  beyond  16th 
October,  1891,  True,  Block's  representation 
would  not  affect  plaintiffs,  If  the  paper  was 
worded  to  cover  a  wider  or  different  liabil- 
ity than  that  Intended.  The  paper  author- 
ized no  such  interpretation  as  plaintiffs  now 
seek  to  place  on  it.  Nor  are  plaintiffs  in 
any  oonaitlon  to  invoke  a  constnictioo  be- 
yorid  the  fair  Import  of  Its  terms.  It  seems 
to  Hi,  to  hold  this  paper  had  any  reference 
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to  past  indebtedness  Is  to  disregard  its  lan- 
guage and  close  our  eyes  to  the  testimony  of 

its  purpose. 

In  tlie  face  of  the  limitation  In  the  paper, 
the  defendant  is  sought  to  be  held  for  pur- 
chases of  Block  &  Bro.  beyond  the  pmod 
announced  in  plain  terms  as  the  duration  of 
his  responsibility.  Beaching  the  conclusion 
the  paper  contemplated.— the  future  purchaM 
or  purchases,— how  can  we  hold  defendant 
for  engagements  extending  beyond  16th  Oc- 
tober, 1891?  Can  this  limitation  be  deemed 
to  refer  to  the  dates  of  tbe  purchases?  They 
were  limited  to  $10,000.  There  was  no  oc- 
casion to  repeat  that.  It  is  obvious  the  ex- 
press stipulation  as  to  tbe  time  defendant 
was  to  be  bound  excluded  the  liability  for 
any  engagement  of  Block  &  Bro.  maturing 
after  Ifith  October,  1891.  To  hold  otherwise, 
it  seems  to  us,  would  be  to  avoid  the  fair 
import  of  the  restriction  In  this  respect,  and 
deprive  tbe  defendant  of  the  protection  he 
designed  securing.  On  this  ground  alone 
the  case  is  with  defendant.  But  we  have 
given  attention  to  othw  phases  at  tbe  oon- 
troversy. 

Whether  this  paper  is  to  be  viewed  ss  re- 
ferring to  past  or  future,  or  both  past  and 
future,  indebtedness  of  Block  &  Bro.,  the 
question  remains,  Did  the  mere  signing  of 
the  paper  on  Block's  request,  and  Us  trans 
mission  by  him  to  plaintifh,  produce  any 
obligation  on  defendant's  part?  Inanypolnt 
of  view,  Is  It  not  indispensable  to  the  crea- 
tion of  any  obligation  arising  on  the  paper 
that  plaintiffs  should  have  accepted  1^  and 
communicated  their  assent  to  defendant?  If, 
as  we  hold,  the  contemplation  of  defendant 
was  a  suretyship  for  future  debts  Block  & 
Bro.  might  contraet  on  the  faith  of  his  guar- 
anty, was  he  not  entitled  to  Know  that  plain- 
tiffs acted  on  it?  Can  It  be  admitted  that, 
without  the  slightest  Intimation  to  defend- 
ant that  his  guaranty  was  accepted,  plain- 
tiffs could,  at  any  future  time  short  of  pre- 
scription, present  the  paper,  and  claim  that 
defendant  was  bound  for  purchases  by  Block 
&  Bro.,  of  which  defendant  had  neither 
knowledge,  nor  even  opportunity  of  knowl- 
edge? If,  without  assent  or  communlcatioD 
of  any  kind  by  plaintiffs,  they  can  claim  in 
October  that  defendant's  paper,  signed  in 
June,  became  a  contract  the  moment  it  was 
signed,  and  on  that  theory  hold  him  liable 
for  goods  they  chose  to  sell  Block,  with  the 
same  reason  plaintiffs  might  assert  sudi  lia- 
bility years  after,  or  when  their  debtors  be- 
came bankrupt,  or  In  other  changed  condi- 
tions, when  no  sane  man  would  ask  or  give 
the  guaranty  defendant  was  content  to  sign 
in  June,  1891,  for  an  apparently  prosperous 
firm.  'The  plaintiffs'  case  assumes  a  most 
extraordinary  contract,  subsisting  and  bind- 
ing defendant,  but  with  no  assent  on  plain- 
tiffs' part,  made  known  to  defendant,  en- 
titled to  know  if  he  was  to  be  held  on  his 
guaranty ;  and  another  phase  of  the  supposed 
contract  is  that  while  defendant  was  thus 
bound,  unknown  to  himself,  not  the  shadow 
of  an  oliligation  rested  on  plaintiffs  to  fur- 
nish Block  any  goods  whatever.  It  is  dlffl- 
cnlt  to  conceive  that  a  contraet  obligation 
of  defendant  came  into  full  force  by  his 
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proffered  gnsruitj,  In  June,  1891,  wfth  Dot 
Um  slightest  iDtimstion  of  assent  or  accept- 
ance bj  tboee  to  whom  It  was  tendered. 
OontrmctB,  the  code  declare*,  arise  from  prop- 
osition b7  one  and  scceptance  hj  the  other 
of  the  parties.  As  the  code  again  puts  It: 
Consent  belne  an  operation  of  the  mind,  It 
can  bare  no  effect  in  producing  the  contract, 
unless  evinoed  in  some  manner  that  shall 
cause  It  to  be  understood  by  the  other  partv. 
In  a  Tuied  form  of  expression,  the  code  again 
declare*  the  agreement  la  incomplete  until 
■eceptanoe.  Nor  can  there  be  any  acceptanoe 
nnless  giren  within  the  time  it  was  the  man- 
ifest intention  to  allow.  The  appropriate 
time  f<w  plaiDtiffs'  assent  was  June,  when 
th^  paper  was  signed.  It  will  hardly  be 
clafmea  It  could  be  given  in  October,  when 
the  first  intimation  came  from  plaintiffs  to 
defendant  of  any  claim  of  contract  on  his 
part.  Then  Block  had  failed,  and  accept- 
ance on  the  then  condition  was  precluded  by 
both  reason  and  law.  Civ.  Code,  arts.  1707, 
1798.  1800,  1808,  1804.  etug.  The  plaintiffs' 
case  rests  on  the  basis  of  contract  without 
mutual  consent,  or  rather  of  assent  by  one 
of  the  parties  never  given.  It  would  seem 
to  find  its  answer  in  tnose  articles  of  the  code 
deflniog  the  essential*  of  contracts. 

The  paper  on  which  this  suit  Is  based  was 
executed  here.  If  it  imports  any  obligation. 
Its  performance  was  to  be  here.  Payment 
aocdrdlngly  is  demanded  here.  In  onr  view, 
our  code  IS  the  law  to  be  applied.  The  code, 
too.  Is  in  harmony  with  the  general  law  on 
Uie  sabjflct  The  result  would  not  be  at  all 
different  If  recourso  la  had  to  the  rules 
of  the  ccHnmerclal  law,  applied  In  solving 
gnestlons  arising  on  letters  of  credit  or  the 
'contract  of  guaranty,"  as  It  la  termed.  It 
Is  to  be  observed  that  the  application  of  these 
rule*  1*  not  excluded  unless  contrary  to  the 
oodal  w  statutory  provision  on  the  subject. 
Waff/urr.  Senner,  3  Rob.  (La.)  124 ;  T/iomp- 
•m  V.  Myliu,  4  La.  Ann.  210.  We  think  it 
clear  that  under  the  commercial  law  the 
guaranty  or  letter  of  credit  does  not  bind 
without  acceptance,  express  or  implied.  In- 
deed, thla  is,  in  our  view,  plninly  announced 
in  the  Louisiana  decisions,  and  to  hold  otlier- 
wise  in  this  case  would  be  a  departure  from 
Jurisprudence.  We  state  the  earlier  ease  In 
our  Report*  thu* :  Herchanth  here  gave  a 
letter  ot  credit  never  accepted  by  the  party 
fnHn  whom  the  proposed  advances  were  to 
be  obtained.  The  advances  were  mode,  and 
suit  was  brought  against  the  mercbanls  on 
their  letter.  The  decision  was,  the  mer- 
chants were  not  bound,  because,  as  the  court 
puts  it,  Uie  party  giving  the  guaranty  has 
a  right  to  know  whether  or  not  ft  is  accepted. 
The  same  questi<m  came  again  under  discus- 
sion In  a  later  case,  and,  although  the  con- 
clusion was  reached  that  acceptance  of  the 
guaranty  In  that  case  was  to  be  Implied  from 
the  anbaeqnent  relations  of  the  parties,  there 
Is  no  trace  of  any  fStmtentlMi  that  accept-ance 
in  some  form  was  not  essential.  Bank  of 
nUnaiB  T.  Soo,  18  La.  543,  85  Am.  Dec.  22it ; 
Menard  v.  Beudder,  7  La.  Ann.  885,  56  Am. 
DecL  010.  Here  there  Is  absolutely  nothing 
on  which  acceptance  can  be  implied.  The 
chal  lenge,  aa  w*  apinvclate  the  argument  fOT 
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plaintiffs,  is  to  the  code  and  our  decisions, 
and  affirms  that  no  acceptance  Is  requisite. 
Nor  can  the  least  benefit  to  defendant  come 
frmn'the  ease  they  cite  from  the  United  States 
Reports  dealing  with  this  subject,  on  which 
it  was  held  that  acceptance  was  perfected  by  a 
consideration,  however  small, — in  that  case, 
one  dollar, — paid  bv  the  guarantee  to  the 
guarantor.  7)avu  v.  104  IT.  8.  160.26  L. 
ed.  687.  That  payment  by  the  one,  and  the 
receipt  of  the  money  by  the  other,  completed 
the  contract.  It  was  a  case  of  proposition 
and  acceptance.  In  that  case  the  court  refers 
to  acceptance  as  essential,  and  to  the  line 
of  decisions  afflrming  it.  Ordinarily,  surety- 
ship is  completed  by  tbe  assent  of  both  par* 
ties  manifeBted  at  the  time  of  the  contract. 
True,  it  may  be  given  after  under  the  re- 
strictions as  to  time  and  conditions  so  clearly 
stated  In  the  code.  Here  there  is  none  at 
any  time.  There  1*  no  more  emphatic  state- 
ment of  the  nf'cessity  nf  acceptance  than  ii 
stated  in  one  of  the  leading  text-books,  thus: 
"Quaranty.  like  all  other  contracts,  requires 
proposal  and  acceptance  thereof.  If,  there- 
fore,  an  offer  of  guaranty  be  made  to  any 
person,  it  Is  his  duty  to  give  notice  of  bis 
acceptance,  or  there  will  be  no  contract.* 
Story,  Cent,  gg  852,  858,  et  teg.  Or  in  the 
language  of  the  Supreme  Court  of  the  United 
Stales:  "On  a  letter  of  guaranty  addressed 
to  a  particular  person,  or  to  persons  gener- 
ally, for  a  future  credit  to  be  given  to  a 
party  In  whose  Savot  the  guaranty  is  drawn, 
to  charge  the  guarantor,  notice  Is  necessary 
to  be  given  to  him  that  the  person  giving 
the  CTMlt  accepted  or  acted  upon  the  guar- 
anty, or  had  given  credit  upon  the  faith  of 
it.  This  is  not  an  open  question  in  this 
court,  after  the  decisions  woicb  have  been 
made  In  ButseU  v.  Clark,  11  U.  S.  7  Cranch, 
69,  8  L.  ed.  271 ;  Bdmand$ton  v.  Drake,  80 
U.  S.  6  Pet.  634.  8  L.  ed.  3S1 :  Douifiam  v. 
SWtb.  83  U.  8.  7  Pet.  118.  8  L.  ed.  636, 
and  Lee  v.  Diek,  85  U.  B.  10  Pet.  482.  9  L. 
ed.  508."  The  court  further  said,  on  page 
318,  1  L.  ed.  106:  "It  is  in  Itself  a  reason- 
able rule  enabling  the  guarantor  to  know  the 
nature  and  extent  of  his  liability,  to  exercise 
due  vigilance  In  guarding  himself  against 
losses  which  might  otherwise  be  unknown  to 
him,  and  to  avail  himself  of  the  appropriate 
means,  in  law  and  equity,  to  compel  the 
other  parties  to  discharge  him  from  future 
responsibility."  The  court,  after  referring 
to  the  various  decisions  of  that  court  on  the 
subject,  and  after  quoting  and  affirming  83 
U.  S.  7  Pet.  125,  8L.  ed.  6.31,  says:  "It  Is 
unnecessary,  after  audi  clear  and  decided 
authority  of  thi*  court  on  this  point,  to  for- 
tify it  by  additional  adjudications.  We  are 
not  aware  of  any  couQIct  of  decision  on  this 
point."  AdamK  v.  Jonee,  87  U.  S.  13  Pet. 
207,  9  L.  cd.  1058. 

It  is  claimed,  however,  that  neither  our 
code  nor  the  decision*  affmrd  any  solnUon  of 
this  controversy.  It  Is  to  be  governed,  It  Is 
urged  on  us,  by  a  statute  of  California.  This 
contention  Is  on  the  idea  that,  plaintiffs  re- 
ccivine  the  paper  in  California,  it  became 
BubjecTcd  to  the  law  there.  Tbe  statute  la 
that,  on  letters  of  credit,  notice  of  the  ad- 
vance* is  not  reqal*lte.    It  1*  aasnmed  that 

Digitized  by  Google 


966 


LomUAHl.  SUFBBMB  COUST. 


Hab., 


the  paper,— a  snretyship.as  ItKemi,— under 
onr  code,  is  within  the  purview  of  the  statute, 
aad  that  concludes  the  question.  Notice  of 
advances  on  letters  of  credit  mav  well  b6  dis- 
pensed with.  The  failure  of  such  notice  is  not 
Id  any  case  a  defense,  unless  causing  loas  to 
the  guarantor.  Louiirille  Mfg.  Oo.  v.  Welch,  61 
U.  S.  10  How.  461,  475.  IS  L.  ed.  497,  602; 
Dnvii  V.  WelU.  104  U.  8.  170,  M  L.  ed.  691. 
It  is  ooDteoded  the  California  statute  goes 
further;  applies  to  guantntlei.  letttrs  nf 
credit  or  suretyship,  and  dispenses  witli  any 
consent  to  the  contract  on  tlie  part  of  the 
guiirantor.  If  so,  tlie  law  supptiesconsent, — 
uie  foundation  of  cootracts.  We  do  not  un- 
dertake to  deiermine  the  scope  of  this  stat- 
ute. Tlie  law  of  a  contract  is  used  to  denote 
M  well  that  of  the  place  where  the  contract 
is  made  aa  of  the  place  of  performance.  The 
operation  of  the  law  of  tlie  place  of  perform- 
ance is  where  the  contract  mode  in  one  place 
Is  to  be  executetl  In  auotlier.  Story.  Confl. 
L.  §4  233,  234,  280,  284  ;  Piiiehard  t.  Iforton. 
106  U.  8.  124.  27  L.  ed.  104.  The  defend- 
ant executed  the  paper  In  this  state.  The 
performance  of  hii  contract.  If  any,  was  to 
IK  here.  Here  the  payment  of  his  alleged 
obligation  was  to  bo  (iemanded,  and  in  our 
courts  payment  Is  sought  to  be  exacted.  We 
think  his  asserted  contract  is  governed  by  our 
law.  There  is,  it  seems  to  us,  no  doubt  of 
the  character.  It  is  paper  tested  hy  our  law, 
and,  it  may  be  added,  in  questions  of  the 
application  of  laws  to  contrvcts.  In  all  cases 
of  doubt,  our  courts  follow  our  law. 

In  reaching  onr  conclusion,  the  contention 
as  to  the  asserted  estoppel  of  the  defendant, 
forming  so  large  a  part  In  the  discussion  In 
the  briefs  and  at  the  bar,  bas  not  escaped  at- 
tention. It  la  urged  that  his  promise  to  pay 
plaintiffs'  demand,  and  his  alle^tions  and 
oath  to  the  debt  sued  on  In  this  suit  of  bis 
Arm  airalDSt  Block  A  Bro.,  oonclnde  the  d^- 
f"ndnni  from  disputing  plaintiffs'  demand. 
T  le  proof  is,  demand  was  made  on  defend- 
ait  in  the  early  part  of  October,  1891,  for 
the  money  claimed  on  hia  paper  of  the  pre- 
ceding June.  It  may  well,  ws  think,  be  as- 
•umea  that  defendant  was  not  at  all  Infonned 
on  the  question  of  his  liability.   The  In- 

auiry  as  to  the  effeci;  of  his  paper  occupying 
le  attention  of  counsel  and  of  the  court  for 
months,  it  Is  not  to  be  supposed  the  defend- 
ant was  competent  to  determine  on  the  de- 
mand made  on  him  through  plaintllTs'  law- 
yer. But  the  demand  assumed  his  liability, 
and  defendant's  promise  was  expressed  in 
his  rrquest  for  time  to-  pay.  But  he  con- 
sulted bis  counsel,  wasaavfsed  there  was  no 
118611117,  and,  on  a  second  demand  being 
made,  defendant  replied,  through  his  coun- 
sel, be  was  not  bou..d  and  would  not  pay. 
It  seems  to  us  utterly  beyond  the  compass  of 
reasonable  discussion  to  hold  the  defendant 
bound  merely  and  only  because  of  hU  recog- 
nition or  promise  to  pay  an  asserted  de», 
promptly  withdrawn  on  being  apprised  he 
was  not  bound.  The  law  does  not  bind  a 
man  Irrevocably  by  his  promise  made  In  er- 
ror, and  admits  of  any  explanation  that  will 
avoid  the  promise.  A  very  familiar  illustra- 
tion, if  anv  was  needed,  that  such  promises 
do  not  bind,  li  furnished  in  the  tnttance  of 
«  L.a  A. 


the  Indorser  who,  Ijrwwant  of  his  discharge, 
{ffomiics  to  pay.  The  law  penults  explana- 
tion of  his  errur,  holds  the  promise  tor 
naught,  and,  if  he  has  paid  on  such  promise, 

fives  the  action  to  recover  back  bis  money, 
torv.  Prom.  Notes,  g  S61 ;  Cititetu  Bank 
V.  Jjugue,  6  La.  Ann.  12 ;  Oakey  v.  Bank  ef 
Louitiana,  17  E^a.  886;  Ileath  t.  Comm$reial 
Bankt^Nm  OrUatu,  7  Rob.  (La.)  384,  We 
cannot,  tlierefore,  hold  this  defendant  liable 
on  the  ground  only  tliat  oo  the  lawyer's  de- 
mand he  made  a  promise  withdrawn  soon 
after,  and  on  which  it  is  not  pretended  plain- 
tiffs extended  any  forbearance,  or  adopted  or 
omitted  any  action  whatever.  In  the  suit  of 
Laeard  A  Co.  ajcainst  Bioek  A  Bro.  tor  a  large 
indebtedness,  ft  Is  claimed  the  amount  of 
defendant's  paper  or  guaranty  was  Included, 
and  in  that  suit  the  plaintiff  made  oath  to  ob- 
tain the  attachment.  The  amount.  $41,000, 
sued  for  In  that  suit,  included  an  item  of 
$10,000  as  "outstanding."  It  appears  there 
was  no  explanation  or  discussion  between 
Lazard  and  the  counsel  who  brought  the  suit 
as  to  this  item.  If  there  had  been,  it  li  to 
be  presumed  the  suit  of  O.  Laxard  A  Ca  for 
their  debt  would  sot  have  embraced  $10,000, 
which,  if  due  at  all,  would  be  due  to  C. 
Lazard  Individually.  Least  of  all  is  it  likely 
that  the  counsel,  if  there  had  been  any  ex- 
planation on  the  subject,  would  have  per- 
mitted defendant  to  swear  to  a  debt  inclnd- 
ing  $10,000,  which  nnder  no  circumstmncea 
could  become  a  debt  until  defendant  paid  ttia 
$10,000  to  plaintiffs.  Mid  which  by  that  pay* 
ment  woulu. become  the  debt  of  Block  &  Bro. 
to  defendant,  and  not  to  his  firm,  the  plain- 
tiffs In  the  attachment  suit  Along  with  the 
fact  tbat  the  suit  as  to  this  item,  'outstand- 
ing, $10,000,*  was  neither  preceded  nor  ac- 
companied by  any  special  direction  or  Infor- 
mation from  defendant,  we  have  the  statement 
that  the  bookkeeper  of  Laaard  &  Oo.  fur- 
nished the  memorandum  making  up  the 
$41,000.  There  is  some  discussion  as  to  the 
memorandum, — whether  or  not  it  was  the 
guide  of  counsel  in  framing  his  petition. 
We  will  accept  the  ooncluslcm  must  tavwable 
to  plaintiffs  —that  it  was  furnished  to  the 
counsel,  —and  we  will  assume  It  was  intended 
to  Include  the  amount  of  $10,000.  Still  It  Is 
quite  evident  the  suit  was  brought  hastily,— 
often  the  case  In  attachmeuta,— evincing,  at 
in  this  case,  we  infer,  a  race  of  crediton 
seeking  to  secure  the  favored  position ;  and 
It  Is  perfectly  clear  there  waa  no  special  oom- 
manfcatioo  by  defendant  to  hit  counsel  with 
reference  to  this  $10,000  item,  and  not  the 
slightest  knowledge  on  counsel's  part  that 
this  paper  or  guaranty  of  defendant  formed 
any  part  of  the  attachment  suit.  We  infer 
from  the  record  that  it  waa  not  until  the  de- 
mand came  from  plaintiffs,  based  on  that 
paper.  It  became  known  to  oounael  that  the 
attadiment  suit  embraced  the  guaranty.  He 
then  told  defendant  the  explaoatirai  of  the 
$10,000  Item  should  have  been  given  before 
the  attachment  suit  was  Instituted;  clearly 
implying  that,  if  given,  the  Item  would  not 
have  included  the  guaranty.  The  suit  at  to 
the  $10,000  was  tfaereupna  diacontlnaed  on 
the  ground  of  error.  It  It  this  suit,  the  a1- 
legattont  on  which  It  vaa  based,  and  detand- 
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ADt'B  affldavlt  to  the  amount  ined  for,  that. 
It  ll  urged  on  us,  excludes  defeiidaut  frum 
denying  his  liability  in  the  present  suit. 
Let  it  be  conceded  that,  when  that  suit  was 
brought,  defeodaot  coocelTed  he  vas  bound 
4m  the  guaranty.  If  lie  was  not  in  fact  bound, 
we  we  to  hold  blm  on  tlie  grouod  that, 
wlwther  or  not  liable,  he  became  bound  be- 
cause, in  the  attachment  suit  of  his  firm 
against  Btoch  A  Bro.  the  guaranty  was  in- 
cfuded?  Uudoubtedly,  the  aDeeations  of  a 

S,rty  in  a  suit  are  evidence  against  him.  In 
ror  of  anotlier,  not  a  party  to  the  suit. 
But  are  tliey  to  be  deemed  conclusive?  Even 
as  admiaaiona,  their  value  Is  diminished  by 
Uw  fact  that  tlie  petition  In  tlie  attachment 
4uit  was  directed  and  framed  with  no  ex- 
amination or  appreciation  on  the  part  of 
counsel  or  defendant  of  the  question  of  lia- 
bility on  tbe  letter  of  guaranty.  Is  an  Im- 
preesion  of  liability  when  none  exists,  made 
the  basis  of  an  atlacbment  suit  against  Block, 
to  preclude  the  defendant  from  any  defense 
against  plaintiffs  when  bis  impression  turns 
oat  to  be  erroneous,  especinlly  when  the  suit 
against  Block  was  discontinued?  If  so,  the 
error  of  the  party  Id  dlrectiag  a  rait,  or  the 
mistake  or  lack  of  attentioo  of  oounael  to 
framing  the  petition,  is  attended  with  con- 
aequeocei  more  serious  than  are  readily  ap- 
preciated. We  cannot  accept  the  theory  that 
Mcauw,  in  the  suit  of  defendant's  firm 
•gainst  Block  &  Bro.,  the  guaranty,  which 
had  no  place  in  that  suit,  was  included,  al- 
though tbe  suit  was  discontinueil  in  that  re- 
apect,  yet  we  are  to  make  the  defendant  lia- 
ble, however  dear  tt  may  appear  to  us  tiiat 
he  was  never  bound.  That  would  be  to  bind 
defendant  by  his  erroneous  assumption  of 
liability,  or  by  the  error  of  counsel,  and  not 
because  of  any  obligation  originally  resting 
OB  him.  But  it  Is  urged  on  us  tliat  defend- 
BBt  derived  an  advantage  from  the  inclusion 
of  tbe  guaranty  In  his  attachment  suit,  and 
hence  cannot,  holdiDg  on  to  tbe  advantage, 
fcpndiate  the  allegatlraks  In  the  suit  which 
•©cured  the  suppmed  benefit.  We  cannot 
perceive  the  basis  of  fact  for  this  arsument. 
Tiie  6rm's  debt,  of  course,  excluding  the 
gwurantv,  was  $81,000.  The  entire  property 
•ttacbed  did  not  exceed  $9,000.  Finally, 
on  this  branch  of  the  case,  it  is  pressed  on 
US  that  the  allegations  In  the  attachment  suit 
are  Judicial  confessions,  within  tbe  purview 
<rf  article  S291  of  tlie  Civil  Code.  This,  In 
OUT  view,  misconceives  the  judicial  confes- 
sion,— the  subject  of  that  article.  It  can  be 
invoked  as  conclusive  by  the  party  to  the 
mlt  in  which  the  allegation  Is  made,  and, 
even  as  to  him,  may  be  revoked  for  error  of 
Uct.  Am  to  those  not  parties  to  that  suit, 
the  allegationi  are  evidence  In  their  favor, 
but  open  to  explanation  and  correction  by 
proof.  1  Greenl.  Ev.  206.  213;  Mallard 
V.  Carpenter,  6  La.  Ajm.  897.  Of  course, 
iriwn  any  sdmlBsim  or  declaration  of  a  party 
has  been  acted  on  by  another  can  be  with- 
drawn to  his  prejudice,  then  the  admission 
becomes  an  estoppel.  1  Oreenl.  Ev.  g  207. 
There  Is  not  the  faintest  pretense  that  the 
plaintiffs  in  this  esse,  save  in  one  respect,— 
the  beginning  of  this  suit,— were  influenced 
Utheeli^teitd«gieelvthe  interooiuw  be- 

«  ua  A. 


tween  their  lawyer  and  defendant,  from 
which  his  promise  is  deduced,  nor  by  tbe 
attachment  suit  of  defendanc's  flim,  or  the 
allegations  of  the  petition  In  that  suit.  The 
plaliittll's  wcreapprised  UuitdeifeDdantdid  not 
recognize  their  demand,  and  on  that  they  acted, 
t.  0.  brought  this  suit.  But  no  act  or  declara- 
tion of  defendant  is  exhibited  by  this  record 
on  wliicb,  in  our  view,  any  estoppel  can  be 
based. 

In  our  view,  tbe  case  Is  with  the  defend- 
ant on  the  ferms  of  the  paiH-r,  tbe  basis  of 
this  suit.  That  paper  ezcludps  liability  for 
tlie  engagemeata  of  Block  &  Bro.  maturing 
after  the  I5th  October,  1891.  We  have  also 
considered  the  question  whether  any  contract 
was  ever  formed,  and  on  that  issue  our  con- 
clusion Is  adverse  to  platntlfTs.  Tbe  grounds 
of  liability  urged  by  plaintiffs  have  had  our 
careful  attention.  More  mijrht  have  hem 
said  with  respect  to  the  issues  we  deem  oon- 
trolling,  as  well  ss  other  phases  of  the  con- 
troversy, but  the  views  presented  In  this 
opinion  dispose  of  the  case. 

It  it  theri^ore  ordere/f,  adjudged,  and  daereed 
thai  our  fvrmer  Judgment  in  this  tavt  be  §et 
addej  and  it  i*  now  vrdered,  adjudged,  and 
dfcrud  that  Judgment  of  the  Immt  court  i$ 
affirmed,  with  costs. 

Watklna.  J.,  dissenting: 

Various  grounds  have  been  assigned — which 
are  pressed  in  argument,  oral  and  printed — 
why  we  should  grant  a  rehearing  and  change 
our  decree ;  but  as  we  are  nil  of  the  opinion 
that  all  of  tiiem  are  groundless,  with  the 
exception  of  one,  I  will  conflM  my  argu- 
ment to  that  one,  exclusively. 

This  suit  is  brought  against  Henry  Block 
&  Bro.,  on  their  iDdebtedni-ss  to  plaintiffs 
on  open  account,  aggregating  something 
more  tlinn  $10,000,  and  against  C.  Lazard, 
on  his  written  agreement  to  bind  himself  to 
them  for  $10,000,  In  favor  of  Henry  Block 
A  Bro.  This  ajcreement  Is  of  the  following 
tenor,  viz, :  "  I  heri'by  agree  to  become 
surety  for  Henry  Bloclt  &  Bro.  for  the  sum 
of  ten  thousand  aollars.  Jointly  and  severally 
with  Hcnrj^  Block  &  Bro.  This  agrermcot 
to  bind  me  in  tbe  sum  of  ten  thousand  dollars 
until  the  15th  of  October,  1891."  The  two 
principal  grounds  of  defense  which  are  set 
up  in  the  answer  and  relied  upon  In  argu- 
ment are  (t)  want  of  notice  by  Lachman  A 
JhcoM  to  Laznrd  of  their  acceptance  of  his 
agrcc-mcnt:  and  (3)  fraud  on  their  part  Ik 
obtaining  It.  Imprimis,  these  defenses  In- 
volve a  manifest  contradiction,  that  Is  ut- 
terly destructive  of  the  defense,  in  this :  If 
plaintiffs  never  accepted  the  defendant's 
agreement,  tbev  could  not  have  been,  at  the 
same  time,  guOty  of  fraud  in  obtainlug  't; 
and.  If  they  were  guilty  of  fraud  in  pmcur- 
ing  it,  certainly  notice  of  their  acceptance 
would  have  been  an  unavailing  ceremony. 
Hiese  judicial  admissions  ought  to  be  the 
end  of  the  case. 

'  The  only  douht  there  Is  in  the  minds  of 
the  members  of  this  court  as  to  the  correct- 
ness of  our  original  opinion  is  la  relaliun  to 
the  plaintiffs'  notice  to  Laziirii  of  tlx'tr  ac- 
ceptauoe  ot  his  agreement.  The  difficulty 
of  solution  eriies  diiefly  tnm  the  difficulty 
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there  is  in  determining  what  the  iDBtrument 
of  writiog  Is, — one  of  Buretyship,  ^uarant;, 
or  a  letter  of  <vedit.  Id  my  opinion  the 
agreement  of  Lazard  Is  one  of  suretyship, 
for  the  foUowinx  reasons,  tIz.  :  (1)  Because 
the  recitals  of  the  Instrument  declare  that  "I 
hereby  ajfree  to  become  surety  for  Henry 
Block  &  Bro."  (3)  In  the  brief  of  counsel 
In  support  of  this  application,  I  find  the 
following  admission,  viz. :  "The  contract, 
on  Its  face.  Is  a  oontraot  of  suvtyship,  and 
the  court  holds  It  to  be  such."  Aeain: 
"The  court  erred  In  holding  tliat  LazarrT  was 
not  entitled  to  notice  from  the  plafatiffs  of 
their  acceptance  of  his  alleged  contract  of 
suretyship."  Again:  "The  court  erred  In 
holdfnj^  that  the  letter  missive  in  this  cause 
to  plaintiffs  was  not  an  offer  to  become  a 
surety,  within  the  meaning  of  tlis  law  upon 
that  subject."  That  these  admissions  were 
delit>erately  made  Is  attested  by  the  fact  that 
the  last  two  quotations  are  the  headings  of 
the  two  propositions  on  which  counsel  mainly 
rely,  and  one  of  which  the  court  has  under 

E resent  consideration.  (3)  They  are  in  strict 
eeping  with  the  individual  answer  of  Laz- 
ard in  this  suit,  vhereln  he  avers  that,  if  he 
Is  in  any  way  liable  for  the  account  sued  on 
Mayer  Israel  is  a  cosurety,  and  that  he  is  en- 
titled to  the  beneflc  of  division  which  be 
hereby  claims;  or.  In  the  alternative,  "the 
said  Mayer  Israel  being  a  cosurety,  he  is  en- 
titled to  recover  against  him  judgment  for 
one  half  of  the  amount  of  the  judgment  ren- 
dered against  blm."  His  pralyer  for  judg- 
ment conforms  to  the  foregoing  allegations 
of  his  answer.  (4)  In  the  demand  that  the 
attorneys  of  Lacbman  &  JacobI  made  upon 
0.  Lazard,  under  date  October  7.  1891,  they 
say,  inter  cUiat.  tiiat:    "We  hereby  notify 

Jou  that  the  indebtedness  of  Messrs.  Henry 
lock  &  Bro.  to  said  Lachman  ft  Jacobi,  for 
which  Toa  are  surety  under  your  letter  of 
June  4th,  1691.  amounts  to  $10,070.84.  You 
are  aware  that  attachments,  far  exceeding 
Benry  Block  &  Bro*8  assets,  have  been  levied 
upon  them,  and  we  demand  immediate  pay- 
ment, or  we  shall  institute  suit  promptly. 
Tours,  very  truly,  Molse  &  Titche." 

There  can  be  no  doubt  of  the  correctness  of 
our  opinion,  in  so  far  as  it  ufflrmed  that 
Lazard  sustained  towards  the  plaintiffs  the 
relation  of  surety  for  Henry  Block  &  Bro, 
Under  the  code,  "suretyship  is  an  accessory 
promlEe  by  which  a  person  Ijinds  himself  for 
another  already  bound."  Rev.  Civ.  Code, 
art.  808S.  It  Is  a  personal  and  accessory 
promise  In  favor  of  a  third  person,  primarily. 
A  mortgage  is  a  contract  of  security  for  debt. 
Id.  art.  1^278.  8o  is  a  pledge  a  contract  of 
security  for  debt.  Id.  art.  3133.  A  mortgage 
Is  "a  species  of  pledgn.  Id.  art.  8279.  All 
of  tliese  engagements  are,  in  another  article 
of  the  code, — under  the  title  "Of  Conven- 
tional Obligations," — placed  in  the  same 
catt'goiy,  thus:  "An  accessory  contract  is 
made  for  assuring  the  performance  of  a  prior 
contract  eitljer  by  the  same  parties,  or  by 
others;  such  as  suretyship,  mortgage  and 
pledge."  Rev.  Civ.  Code,  art.  1771.  As  nn 
agreement  of  suretyship,  or  accessory  prom- 
ise, notiflcatton  of  acceptance  on  the  part  of 
Lachman  &  Jacobi  vas  altogether  unnec- 
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essary  to  give  It  binding  force  on  C.  Lazard, 
(I)  because  the  law  does  not  require  sucb 
notice ;  and  (2)  because  the  terms  of  the  agree- 
ment exclude  the  Idea  of  notice  of  acceptance 
Iwing  required,    (a)  There  Is  nothing  said, 
under  the  title  "  Of  Suretyship,  **  in  the  code, 
of  such  notice  being  required, — not  even  by 
implication.    This  is  just  what  we  said  in 
our  original  opinion ;  and,  after  making  a 
quotation  therefrom,  counsel  for  applicant 
say  In  their  brief :   "True,  there  is  no  text 
of  the  law  to  that  effect,  partlcnlarlr  and 
special  ly  applicable  to  the  contract  of  surety- 
snip  ;  but  there  are  many  texts  to  that  effect 
which  necessarily  spply  to  all  contracts, 
suretyship  included.     Counsel,  in  support 
of  that  proposition,  cite  quite  a  number  of 
articles  of  the  code  (articles  1768,  1779,  1797, 
1798.  1800,  1803.   1804,  1809,   1810.  1819, 
1997,  2089),  all  of  them  being  found  under 
the  title  "Of  Conventional  Obligations,"  and 
neither  of  them  making  mention  of  the  notice 
of  the  acceptance  of  acontractof  suretyship. 
This  admission  is  an  absolute  surrender  of 
the  whole  question,  for  It  is  elementary  tliat 
the  articles  of  the  code  which  are  collated 
under  any  given  title  must  be  consulted,  In 
determining  the  essential  elements  of  the  con- 
tract which  Is  therein  speclfled.    We  may 
examine  other  articles  ana  titles  for  the  pur- 
pose of  ascertaining  the  effect  of  an  article 
under  examination,  but  for  such  .purpose 
only.    But,  strange  to  say,  counsel  add.  In 
the  very  next  sentence  to  the  one  above 
quoted,  that  "suretyship  Is  a  oommntatlve 
contract" ;  referring  to  Rev.  Civ.  Code,  art. 
1768.  under  the  title  "Of  Conventional  Ob- 
ligations," and,  in  making  that  statement. 
Seem  to  have  overlooked  the  almost  im- 
mediately following  article  (1771),  which 
declares  that  "suretyship"  is  an  "accessoiy 
contract, "  "  such  as  mortgage  or  pledge. "  It 
must  be  borne  in  mind  that  the  question  Is 
not  as  to  Lachman      Jacobl'e  consent  to  a 
contract,  but  as  to  their  failure  to  give  the 
surety  notice  of  their  acceptance  of  their 
agreement.    This  agreement  Is  an  accessory 
promUe  which  C.  Lazard  executed  In  favor 
of  Lachman  &  Jaoobl  ex  gratia.  The  primary 
oblieation  Is  from  Henry  Block  A  Bro.  to 
Lachmui  &  Jacobi.    It  Is  therefore  clear  that 
the  rules  of  law  governing  commutative  con- 
tracts are  without  application  or  analogy  to- 
the  issue,    (b)  The  terms  of  Lazard'a  agree- 
ment exclude  the  idea  of  Lachman  &  Jacobi 
giving  notice  of  acceptance,  because  they  are 
absolute  and  unconditional,  and  clearly  Im- 
port a  binding  agreement  from  and  after 
date,  for  It  cays :   "  I  hereby  agree  to  become 
surety  for  Henry  Block  &  Bro.  for  the  sum 
of  $10,000,  jointly  and  severally  with  Henry 
Block  &  Bro.    This  agreement  to  bind  me  in 
the  sum  of  $10,000  until  the  15th  of  October, 
1891."   Not  only  does  C.  Lazard  "agree  to- 
become  surety  for  Henry  Block  &  Bro., "but 
this  agreement  is  made  "  jointly  and  severally- 
with  Henry  Block  &  Bro."   Nor  Is  this  all, 
for  the  foregoing  Is  supplemented  thus : 
"This  agreement  to  bind  me  In  the  sum  of 
$10,000  until  the  15th  of  October,  1891."  To- 
hind  him  whenT   Evidently  from  the  dale 
of   the  agreement.   To  bind  htm  bowf 
Jointly  and  sevenlly  with  Henry  Block  ft- 
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Bro.  for  their  indebtedneBs  to  Lachman  & 
Jaoobl.  What  Is  the  effect  of  such  a  promise 
of  suretyship  t  Let  ub  see  what  the  code 
Bays,  under  the  title  which  treats  "Of  tbe 
BSects  of  Suretyship  between  the  Creditor 
ud  the  Surety,  "with  reference  to  this  char- 
acter of  suretTship ;  and,  lookine  Into  tbe 
code  on  the  subject,  we  find  the  foilowinf;, 
▼iz.  :  "  The  obligatioo  of  the  surety  towards 
the  creditor  is  to  pay  him  in  case  the  debtor 
should  not  himself  satisfy  the  debt ;  and  the 
property  of  such  debtor  is  to  be  preTlously 
ailcnised,  or  seized,  unteu  the  surety  should 
bftTe  renounced  the  plea  of  discussion,  or 
^ould  be  bound  in  tolidojointly  teith  tJie  debtor, 
in  whieh  caae,  the  effect*  of  hia  engagement  are 
to  be  regulated  by  tfu  aame  prindpUi  Khieh  hate 
&Mn  ettaUitKed  for  debtora  in  tolido. "  Rev, 
CIt.  Code,  art.  8045.  (Our  Italics.)  Let  us 
tiien  examine  the  principles  which  have  been 
established  for  debtors  in  tolido,  and  thus 
ascertain  what  are  the  effects  of  C.  Lazard's 
solidary  engagement  with  Henry  Block  & 
Bro.  in  favor  of  Lachman  &  Jacobi.  A 
single  reference  will  answer  the  purpose,  for 
the  provisions  of  Rev.  Civ,  Code.  art.  2094,— 
to  be  found  in  the  chapter  which  treats  "Of 
the  Rules  Which  Qovem  Obligations  with 
Respect  to  Debtors  in  Holido, "—are :  "The 
cfedltorof  an  obligation  contracted  ^nsof^, 
may  apply  to  anv  one  of  the  debtors  he 
pleases,  without  toe  debtor's  havine  a  right 
to  plead  the  benefit  of  division. "  Gfvlog  the 
same  effect  to  Lazard's  solidary  enftagement 
of  suretnhip,  he  Is  not  entitled  to  urge  the 

Slea  of  discussion  or  division ;  and  lAchman 
I  Jacobi  could  apply  to  him,  first  and  alone, 
to  pay  the  debt  of  Henry  Block  &,  Bro.,  if 
Uh^  chose.  This  Is  evidently  true,  aod 
demonstrates  that  C.  Lazard  was  not  en- 
titled to  notice  by  Lachman  &  Jacobi 
of  their  acceptance  of  his  solidary  surety- 
ship. To  arrive  at  this  conclusion,  this  court 
would  have  to  maintain  the  doctrine  that  the 
surety  in  tolido  on  any  conventional  oblisa- 
tton  would  not  be  bound,  without  the  olnl- 
gee's  formal  notice  of  acceptance  were  first 
^ven.    This  is  not  true,  of  course. 

But  it  is  Insisted  that  Lazard's  agree- 
ment Is  merely  a  mi^rcantile  letter  of  credit, 
and  hence  notice  d  acceptance  is  of  Its  es- 
■eoce.  Let  us  examine  this  proposition. 
Had  Lazard's  engagement  been  restricted  to 
the  phrase,  "  I  hereby  agree  to  become  surety 
for  Henry  Block  &  Bro.  for  the  sum  of  $10,  • 
000."  and  all  that  follows  omitted,  there 
might  have  been  plausibility  in  the  conten- 
tion :  but  the  remaining  words  of  the  sentence, 
"Jointly  and  severally  with  Henry  Block  St 
wo. , "  give  it  the  character  of  a  solidary  en- 
OBgement  with  the  plaintiffs'  debtors,  which 
Uie  code  declares  sltall  be  "regulated  by  the 
same  principles  which  have  been  established 
for  debtors  in  «)2t(2t>. "  Rev.  Civ.  Code,  art. 
8045.  And  tbe  concluding  sentence — "this 
agreement  to  bind  me  in  the  sum  of  |tO,000 
pntil  the  ISth  of  October,  1891"— even  more 
clearly  evidences  the  immediate  and  un- 
conditional effect  of  Lazard's  engagement. 
Words  more  potent  could  not  have  been 
chosen  for  the  purpose  of  showing  that 
Lazard's  evident  intention  was  to  bind  him- 
self immediately  and  in  any  contlnsen<^. 
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His  agreement  is  altogether  different  from 
the  one  that  figured  in  the  case  of  menard  v. 
Seuddar,  7  La.  Ann.  885,  5<1  Am.  Dec.  610 
Itwasof  the  following  tenor,  viz.  :  "Baton 
Rof^e,  Dec.  4th,  1849.  I  do  recommend  my 
friend,  J.  B.  Scudder.  of  tlie  parish  of  East 
Baton  Rogue,  a  planter,  and  any  funds  h« 
may  raise,  or  acceptances,  in  case  he  does  not 
pay,  I  bind  myself  to  pay.  James  McC^lop, " 
Of  that  Instrument  the  court  expressed  the 
opinion,  viz.:  "  The  common  sense  of  this 
declaration  Is  a  promiee  to  indemnify;  a 
guaranty  to  those  who  mig^  lend  his  money, 
or  accept  for  him."  (Our  italics.)  They 
also  expressed  tlie  opinion  that  notice  of  its 
acceptance  was  ncci  ssary ;  but  it  is  interest- 
ing and  instructive  to  observe  the  grounds 
they  put  that  opinion  upon.  They  say : 
"  For  when  the  letter  of  guaranty  Is  addressed 
to  the  public  at  large ;  when  it  is  a  propoti- 
tion,  and  to  attach  upon  future  transactions; 
when  it  is  unlimitdd  in  amount  and  indefinitt 
in  duration,  and  m,  bjf  it$  nature,  tubjeet  to 
recall, — it  teemt  manifestly  jutt  that  the  guar- 
antor should  be  entitled  to  notice  of  ac- 
ceptance, within  a  reasonable  time,  from  the 
person  who  undertakes  to  act  upon  Its  faith." 
(Our  italics.)  Tbe  agreement  of  Lazard  Is 
wholly  different,  in  every  respect. 

But.  if  the  agreement  of  Laznrd  be  taken 
for  a  lettier  of  credit.  It  Is  a  foreign  and  not 
a  domestic  contract.  It  was  drawn  and 
signed  in  New  Orleans,  La.,  to  have  effect 
in  San  Francisco,  Cal.  It  was  addressed  to 
Lachman  &  Jacobi,  of  San  Francisco,  by  0. 
Lazard,  of  New  Orleans.  It  was  intended  to 
form  the  basis  of  a  line  of  credit  the  former 
were  to  give  to  Henry  Block  &  Bro.,  as  well 
as  to  secure  their  existing  indebtedness.  The 
precept  of  our  code  applicable  to  this  kind 
of  an  engagement  is  this :  "  But  the  effect  of 
acts  passed  in  one  country  to  have  effect  In 
another  country.  Is  regulated  by  the  laws  of 
the  country  where  su^  acts  are  to  have  ef- 
fect." Rev.  Civ.  Code,  art.  10.  In  our  Jur- 
isprudence this  article  has  been  frequently 
applied  tosimilarengagements.  In  Whinton 
V.  Siodder,  8  Mart.  (La.)  185,  18  Am.  Dec. 
281,  it  was  held  that  "a  contract  between 
persons  separated  from  each  other  is  consum- 
mated Id  and  governed  by  the  laws  of  the 
place  where  tlie  final  assent  Is  given.  So  an 
order  for  goods,  from  one  in  Xouisiana  on 
another  In  Enirland,  is  governed  by  the  Eng- 
lish law."  Shaw  V.  OaJcey,  8  Rob.  (La.) 
861.  In  Vidalv.  Thompion,  11  Mart.  (La.) 
38,  It  was  held  that  "the  laws  and  usages  of 
the  place  where  the  obligation  is  to  be  ful- 
filled must  regulate  its  performance.'*  In 
Zaeharie  v.  O'Beirne,  6  La.  403,  It  was  held 
that  "a  mortji^age  given  In  one  state,  to  se- 
cure advances  tu  be  made  by  a  mortgagee  in 
another  state,  being  but  inchoate,  to  take  ef- 
fect on  the  latter'a  acceptance,  is  governed 
by  the  laws  of  his  domicll."  In  Bnme  v. 
Fatton,  17  La.  589,  It  was  held  that  "the 
validity  of  a  contract  made  In  one  place, 
tacitly  or  expressly  to  be  performed  in  an- 
other, depends  upon  the  laws  of  the  latter. " 
But  perhaps  the  strongest  aod  clearest  Illus- 
tration of  this  principle  of  law  Is  to  be  found 
in  the  recent  case  of  Olaflin  v.  Mayer,  41  La. 
Ann.  104R.  In  which  a  case  is  stated  in 
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which  "(he  complciioa  of  the  contract,  the) 
acceptance  of  the  price  and  conditions,  de- 

f>en(lcd  entirely  upon  the  nonresident  cred- 
tors."  *'Wlieu,"  ttie  court  Bays,  "the  agent 
exhibited  the  samples  under  their  restricted 
authority,  and  traosmitled  their  orders  to 
their  principal,  there  waft  do  ohllgation  cre- 
ated which  the  buyer  could  enforce.  When 
the  proposal  to  purchase,  aa  forwarded  by  the 
agent,  was  accepted  by  hla  principal,  then 
there  was  a  contract  created  which  the  buyer 
in  New  Orleans  could  enforce."  Again: 
■**In  the  instant  case  tbere  is  no  difference  be- 
tween the  proposal  to  purchase,  forwarded  by 
the  agent,  and  one  transmitted  through  the 
mail  by  the  buyer.  It  Is  not  doubted  that 
purchases  by  oracr,  by  the  buyer  himself, 
leeome  contract  of  tht  place  where  the  order  i» 
fUed."  {Our  italics.)  Oates  y.  Qaither,  46 
La.  Ann.  286;  Lar«n^*»  Suemion,  89  La. 
Ann.  952.  Unquesttonably,  Lazard's  en- 
gagement, considered  aa  a  letter  of  credit.  Is 
a  California  contract ;  the  city  of  8an  Fran- 
cisco beiug  the  place  of  acceptance,  as  well 
aa  the  place  where  the  orders  of  Henry  Block 
&  Bro.  where  to  be,  thereunder,  filled.  But, 
in  this  view  of  the  case,  Lazard  was  entitled 
to  no  noMce  of  acceptance,  because  the  Cirtl 
Code  of  CallForniR prnvides  that  "the  writer 
of  a  letter  of  credit  is  liable  for  credit  given 
npon  it,  without  notice  to  him,  (inle»  its 
terms  express  or  imply  the  necessity  of  gtv- 
ine  notice."  Cal.  Cfv.  Code,  §  2865.  The 
application  of  the  law  of  the  place  of  ac- 
ceptance destroys  this  contention  of  the  de- 
fendant, altogether. 

But  let  me  go  a  step  fatther,  and  consider 
Lazard's  agreement  as  a  common-law  guar- 
anty, and  what  is  the  result?  On  this  prop- 
osition it  is  only  necessary  for  us  to  consider 
one  case.— Z)flM>  v.  WeUs,  104  U.  S.  159,  28 
L.  ed.  680,  as  it  Is  conceded  to  be  the  lead- 
ing case  on  that  question.  Its  syllabus  is  as 
follows,  vii.  :  "The  rule  requiring  notice 
by  the  guarantee  of  his  acceptance  of  the 
guaranty,  and  his  intention  to  act  under  it, 
applies  only  when— tlie  instrument  being,  in 
legal  effect,  merely  nn  tifer  or  propomt — such 
an  acceptance  is  necessiiry  to  the  mutual  as- 
sent, without  which  there  can  i>e  no  con- 
tract." (Our  italics.)  Applyiiie;  that  rule 
to  Lazard's  agreement,  It  is  quite  evident 
that  he  was  entitled  to  no  notice  of  accept- 
ance, bt'cnuBo  it  Is  not  a  mere  proposal,  but 
a  solidary  engagement  with  Henry  Block  & 
Bro.  This  was  the  feature  of  the  contract 
Davisentered  into  with  Wells,  Fargo  «&  Co., 
which  the  supreme  court,  particularly  em- 

rihasized,  as  controlling  their  decision  ;  (or, 
n  treating  of  this  absolute  and  unconditional 
feature  of  it,  they  say:  "But  if  we  should 
consider  that,  notwithstanding  the  complet- 
nees  of  the  contract,  aa  such,  the  guaranty  of 
the  future  advances  was  guMeet  to  condition 
imposed  by  law,  that  notice  uumld  be  given  to 
the  guarantor  that  the  guarantee  either  would 
or  had  acted  upon  the  faith  of  it,  we  are  to 
inquire  what  effect  is  to  be  given  to  the  use 
of  the  words  which  declare  that  the  guaran- 
tors thereby  'guarantee  unto  them,  the  said 
WpIIb,  FarjTO  &  Co.,  unconditumally  and  at 
aU  timet,  any  indebiednete  of  Gordon  &  Co. , 
to  the  extent  and  not  ezceedlng  the  sum  of 
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1 110,000,  for  any  overdraft  now  made  or  th&t 
may  be  hereafter  made  at  the  bank  of  said 
Wells,  Fargo  &  Co.'  Upon  the  suppositloD 
now  made,  the  notice  necessarily  arises  upon 
the  nature  of  such  a  guaranty.  It  is  not. 
and  cannot  be,  claimed  that  such  a  condltim 
is  so  etaential  to  the  oUigatian  Viot  it  cannot 
be  waited.  We  do  not  see  what  less  effect 
can  be  ascribed  to  the  words  quoted  than  that 
all  condition*  that  would  otherwise  gvalify  th» 
obligation  are,  by  tun-eement,  expunged  from  it, 
and  made  valid.  The  agreement  becomes  thereby 
abtolute  and  v.nqaalifi9d,—fireafirom  aii  eondi' 
tion*  v^aUmr.  Thu  it  toe  nodmil,  obviout, 
and  ordinary  meaning  of  the  term*  employed, 
and  we  cannot  doubt  that  they  «xpre*t  the  redt 
meaning  of  the  partiee.  It  was  their  manifest 
intention  to  make  It  unambiguous  that  Wells, 
Fargo  &  Co. ,  for  any  todebtedneas  that  might 
arise  to  them  in  cMisequence  of  any  over- 
drafts of  Cford<»i  A  Co.,  might  securely  Xock 
to  the  guarantors,  ttitfumt  the  performance  on 
their  part  of  any  conditions  precedent  <A«ntf#, 
whatever.'  (Our  italics.)  The  conn  placed 
their  decision  squarely  upon  the  absolute 
terms  of  the  guaranty,  viz. :  "  We  guaranty 
unto  them,  the  said  Wells,  Fargo  &  Co.,  un- 
conditionally and  at  all  times,  any  Indebted- 
ness of  Gordon  &  Co.,"  and  construed  that 
language  to  be  a  waiver  of  all  conditions 
precedent.  In  other  words,  the  court  inter- 
preted those  terms  as  having  the  same  effect 
as  a  solidary  promise  of  suretyship  under  our 
law,  and  operated  as  a  waiver,  or  rather  as  a 
renunciation,  of  notice  of  acceptance  on  the 
part  of  the  guarantee.  That  declaifKi  fur- 
nishes a  conclusive  answer  to  the  oontentioD 
of  defendant's  counsel. 
*  The  next  proposition  that  la  insisted  upon 
is  that  In  no  event  can  Lazard  be  bound  for 
the  debts  Henry  Block  ft  Bro.  had  already 
ctmtracted  at  the  date  of  his  agreement, — 
Juno  4,  1891.  Why  not?  The  terms  of  hla 
agreement  are  ^neral,  viz. :  **I  hereby  bo- 
come  surety  for  Henry  Block  ft  Bro.  for  $10,  - 
000."  Also:  "This  agreement  to  bind  me 
In  the  sum  of  |10,000  until  the  15th  of  Oc- 
tober. 1891."  They  are  without  any  limita- 
tion or  restriction  as  to  any  particular  in- 
debtedness of  Henry  Block  ft  Bro.,  for  which 
Lazard  obligated  himself  as  surety,  past, 
present,  or  future.  As  a  man  binds  him- 
self, so  will  he  be  bound.  The  law  of  sore^- 
sliip  puts  no  limitation  upon  such  agree- 
ments,— quite  the  contrary;  for  the  code 
declares  that  "suretyship  is  an  accessory 
promise,  by  which  a  person  binds  himself 
for  another  already  bound."  Rev.  Civ.  Code, 
art.  8035.  That  article  may  be  interpreted 
to  mean  "already  bound"  for  an  existing  In- 
debtedness, or  for  an  indebtedness  to  be  cre- 
ated in  the  future.  The  essential  thing  is 
that  the  surety  shall  bind  himself  as  the 
oblieor  Is  bound,  and  not  differently.  But, 
if  this  is  considered  to  be  a  doubtful  proposi- 
tion, the  matter  is  put  at  rest  by  tlie  pwtlei 
themselves,  pending  their  negotiations  on  the 
subject.  OntheSStliof  Mav,  1891,  plaintiff 
wrote  a  letter  demanding  ot  Henry  Block  A 
Bro.  a  guaranty,  in  these  words,  viz.  :  "  Toa 
must  also  secure  us  in  some  way  for  money 
owing  us  for  merdioodlm,  and  a  guaranty  to 
the  amount  of  $10,000  fron  your  tatber-ln- 
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taw  wonld  be  acceptable."  This  letter  closes 
with  this  aoQtenoe,  tIi.  :  "Tbe  guaranty 
written  of.  we  mni  in  snch  shape  that  ft 
covers  all  yon  owe  us  (on  merclianai se) ,  and 
all  you  may  owe  us  hereafter,  up  to  $10,- 
000.  A  similar  request  is  made  io  their 
letter  addressed  to  llearr  Block  un  tbe  fol- 
lowing day.  On  the  8ci  of  June  these  two 
letteis  were  followed  by  a  telegram  of  similar 
purport.  Immediately  upon  the  receipt  of 
those  letters  and  telegram,  the  agreement  of 
C.  Lazard  was  procured,  and  on  tbe  4th  of 
June  the  following  letter  was  mailed  to  tbe 
plaintiffs,  viz.  :  ''New  Orleans,  La.,  June 
4lh,  1891.  Measn.  Lacbman  ft  Jacobi,  Ban 
Ftanciaoo,  Oal.— Dear  Bin :  Your  telegram 
of  the  Srd  to  hand,  and  contents  noted,  and 
to-day  wire  you,  Lazard'i  guaranty  mailed 
to-day,  which  I  inclose  herewith.  If  I  or 
onr  Snn  owe  yon  this  on  that  date,  same  will 
be  promptly  paid  by  0.  Lazard  &  Co.  Henry 
Block."  tliese  letters,  among  others,  were 
Introduced  in  evidence  by  C.  Lazard,  and 
they  are  as  binding  on  falm  as  any  other  part 
of  tbe  testimony,  and  fhnn  Its  effect  there  U 
■0  poesible  escape  tar  him.  Hence  we  have 
IKOved,  "out  of  tbe  mouth  of  his  own  wit- 
nesses," that  the  agreement  was  intended  to 
secure  tbe  payment  of  Henrr  Block  &  Bro's 
merchandise  account  then  due  to  tbe  plain- 
tiffs, as  well  as  their  future  and  proapcctive 
indebtedness  up  to  tbe  Kith  of  October.  1891. 
But  what  is  an  even  more  important  and  cwi' 

Sicuons  fact  Is  that  Lacbman  ft  Jacobi,  over 
eir  own  signatures,  negotiated  this  guar- 
anty, and  Influenced  and  procured  the  agree- 
ment, and  they  indicated  their  wflllngneas 
to  accept  C.  Lazard  as  surety  for  $10,000. 
They  telegraphed  fw  It  on  the  8d  of  June, 
and  it  was  promptly  forwarded  on  June  4tb, 
1^  mail,  and  ozpiaiiMd  by  wire.  All  of  this 
conespondence  is  put  In  erldenoe  by  0.  Laz- 
ard. 

In  OUT  original  opinion  we  held  that  the  al- 
legations of  tbe  plaintiffs'  petition  in  the  suit 
of  O.  Laeard  A  Co.  v.  Henry  Block  d:  Bro.  — 
having  been  sworn  to  by  C.  Lazard,  the 
senior  member  of  that  firm— constituted  Judi- 
cial admisslom  of  a  party  to  a  suit,  which 
cannot  be  altered  at  will,  to  the  detriment 
of  the  other  party,  or  with  respect  to  those 
persons  having  an  adverse  interest  in  them." 
The  purpose  and  scope  of  this  expression  were 
to  affirm  that,  if  it  were  at  all  doubtful  that 
plaintiffs  were  entitled  to  recover  acainst 
Lazard  on  his  agreement,  the  Judicial  ad- 
missions In  that  petition  were  conclusive 
against  blm,  notwithstanding  Lacbman  ft 
Jacobi  were  not  parties  to  that  suit ;  because 
the  amount  of  the  $10,000  surety  here  sued 
on  was  Inclnded  In  that  suit,  and  the  afSdavIt 
for  tbe  attachment  was  made  by  C.  Lazard. 
To  that  proposition  counsel,  In  their  applica- 
tion, make  a  most  determined  resistance. 
Plaintiffs'  proposition  Is  that.  In  this  suit 
aeainst  Henry  Block  &  Bro.  and  C.  Lazard 
on  tbe  account  and  contract  of  suretyship, 
tbe  latter  cannot  deny,  for  tbe  purpose  of 
relieving  himself  from  liability,  the  binding 
force  of  a  contract,  the  benefit  of  which  he 
had  sought  and  obtained  in  tbe  former  suit, 
by  procuring  few  his  firm  the  first  attachment 
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of  all  the  property  of  Henry  Block  ft  Bro., 
tbe  common  debtors  of  both  parties,  and  de- 
fendants in  both  suits  at  tbe  same  time  and 
the  appropriation  of  the  proceeds  of  the  sale 
of  the  whole  of  their  property  to  the  payment 
of  the  debts  of  hia  firm,  to  the  excliiRinn  of 
all  other  creditors,  plaintiffs  included.  Coun- 
sel for  Lazard,  in  their  brief,  do  not  deny 
that  the  unount  of  this  $10,000  suretvship- 
was  included  In  the  suit  of  G.  Lazard  'A 
V.  Eenry  Block  tfi  Bro. ,  but,  on  the  contrary, 
affirm  that  to  be  a  fact,  and  insist  that  It  wa» 
not  In  any  way  binding  on  C.  Lazard  &  Co.  ; 
for,  among  other  things,  they  say:  "Thnt 
suit  was  brought  by  tbe  commercial  firm  of 
0.  Lazard  ft  Co.  That  firm  was  absolutely 
distinct  from  0.  Lazard.  C.  Lazard's  ob- 
ligations were  not  those  of  the  firm.  C. 
Liucard'e  rights  were  not  those  of  tbe  firm. 
The  firm  waauopartv  to  this  alleged  contract 
of  suretyship.  Even  if  Lazard  had  paid  every 
dollar  of  bis  obligation,  the  Arm  could  not 
liave  recovered  a  cent  from  Block  ft  Bro.  The 
Arm  had  no  right,  power,  or  authority  to  sue 
on  any  indiTiduatclalmof  C.  Lasard."  All 
that  may  be  admitted  at  once,  tor  it  is  not 
contended  that  C.  Lazard  ft  Co.  were  in  any 
manner  bound  to  plaintiffs,  through  tbe  In- 
strumentallty of  thatsuit.  ButitTsurged — 
and  our  opiaion  holds — that  C.  Lazard'a 
affidavit  to  the  petition  la  that  suit,  includ- 
inir  the  suretyship.  Is  a  binding  judicial 
admission  of  it,  from  which  he  cannot  escape, 
notwithstanding  it  was  incorporated  therein' 
without  the  knowledge  or  consentof  bia  fine. 
Counsel  seem  to  take  comfort  from  the  fact 
that  there  was  no  averment  in  the  petition  in 
tbe  suit  of  C.  fjizard  <£  Co.  v.  llenry  Block 
(ft  Bro.  to  indicate  that  the  contract  of  C. 
Lazard  formed  a  part  of  it,  and  tticy  say  Irv 
their  brief  :  "  It  was  a  jilain  error  of  law  and 
fact  to  include  any  such  individiml  claim  of 
Lazard  in  the  suit  of  the  commercial  firm  of 
which  he  was  a  member.  This  plain  error 
of  law  and  fact  was  set  forth  in  n  mntion  and 
ftffldavit  on  December  1,  1891,  and  the  court 
permitted  the  discontinuance  of  the  suit  in 
reference  thereto.  .  .  .  Until  this  affi- 
davit Was  filed,  there  was  nothing  whatever 
In  the  record  to  show  that  tbe  claim  included 
the  alleged  guaranty.  ...  No  human 
being,  not  po-sesscd  of  the  power  of  divina- 
tion, couhl,  from  this  language  [the  allega- 
ttonsof  tlio  plaintiffs'  affldiivit],  infer  that 
the  averment  covered  s  eontinircnt  liability 
of  one  of  the  partners  of  the  firm,  in  wbitdi' 
the  firm  had  no  Interest  or  concern,  and  which 
they  had  no  right  to  set  up,  and  no  right  to- 
recover  on."  Again;  "There  is  not  a  line 
of  evidence  In  the  record  to  show  thnt  plain- 
tiffs had  any  knowledge  as  to  what  the  in- 
definite language  of  this  petition  cover^l,  or 
was  intended  lo  cover.  There  was  nnthing- 
in  the  record  itself,  when  tbe  suit  at  bar  wa» 
brought,  which  gave  the  falnlest  inkling  of 
the  fact  that  the  firm  of  C.  Lazard  &  Co.  was- 
tryiuE  to  enforce  the  individual  claim  of  one 
of  its  memliers."  The  foregoing  are  distinrt 
and  unqualified  admissions  ihnl  the  amount 
of  the  suretyship  was  Included  in  that  suit; 
that  it  was  Included  therein  by  0.  Lazard  In- 
tentionally ;  bat  that  It  had  been  by  him  s» 
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canfally  secreted  from  view,  that,  in  his 
opinion,  "no  human  being,  not  poaseascd  of 
tlie  power  of  divination, "  could  Iiave  inferred, 
from  the  "indefinite  language  of  the  peti- 
tion," that  "  it  covered  a  contingent  liability 
of  one  of  the  D^rtners"  of  his  drm.  After 
this  suit  was  filed,  on  the  6th  of  October, 
1691,  tlie  contract  of  suretyBhlp  went  to 
maturity  on  the  15th ;  but  on  the  7th  of  Octo- 
ber, previous  to  its  maturity,  the  attorneys 
for  the  plaintiff  wrote  to  0.  Lazard  a  letter 
demanding  Immediate  pavment,  on  the  pen- 
alty of  suit  instanter.  Id  that  letter  they 
say  :  "Tou  are  aware  that  attachments  far 
exceeding  Henry  Block  &  Bro's  assets  have 
beeo  levied  upon  them,  and  we  domaod  im- 
mediate parmeDt,  or  we  shall  Inatitute  suit 
prommly.  What  reply  did  C.  Lazard  make 
to  that  demand?  He  aeither  disavowed  his 
liability  nor  pleaded  prematurity,  but,  care- 
fully withholding  from  pUintifls'  counsel 
the  fact  that  his  liability  was  incorporated  in 
the  previous  suit,  asked  them  for  an  extension 
of  time,  thereby  iinquiilifiedly  admitting  his 
liability  to  the  plaintiffs.  But  the  plaintiffs 
did  not  then  institute  suit.  They  waited 
patiently  for  six  weeks,  and  only  filed  suit 
OD  the  16th  of  November,  1891,  attachinj;  the 
same  property  that  O.  Lazard  &  Co.  had  at- 
tached previously.  Id  their  petition  In  tbis 
«uit  all  of  the  facts  of  the  suit  of  0.  Laeard 
dk  Go.  V.  Henry  Block  (£  Bro.  are  circum- 
stantially related,  alleging  that  It  was  first 
In  order  and  rank  of  privilege,  and  that  all 
of  the  partoership  as  well  as  individual  prop- 
erty of  the  defendants  had  been  seized.  Set- 
ting out  fully  C.  Lazard'scontractof  surety- 
ship as  securing  the  defendauts'  account, 
plaintiffs  aver  that  in  that  suit  "C.  Lazard 
recognized  an  indebtedness  due  to  petitioners 
by  said  Henry  Block  &  Bro. ,  and  ns  covered 
by  said  contract  of  tlO,000,  and  that  U. 
[hazard  admitted  his  liability  tbfrefor,  as 

f;uBranlor  for  said  amount,  by  including  it 
D  the  aforraaid  suit.  No.  3S,  910,  and  swear- 
ing to  its  correctness. "  It  thus  appears  that 
plaintiffs  were  well  aware  of  the  fact  that 
this  suretyship  was  Incorporated  in  the 
former  suit,  notwlthstamling  C.  Lazard's 
attempted  concealment  of  it;  and  that  fact 
was  made  one  of  the  grounds  for  their  at- 
tachment, and  on  it  they  place  reliance,  as 
establishing  0.  Lazard's  admission  of  lia- 
bility. The^  also  rely  upon  Lazard's  ad- 
mission of  liability,  and  request  for  an  ex- 
tension of  time  Co  pay.  On  the  20th  of 
November,  1891, — Juet  five  days  after  this 
suit  was  filed,— plaintiffs  in  the  suit  of  C. 
Lazard  A  Go.  v.  Henry  Block  &  Bra.  obtained 
an  order  of  court  for  the  sale,  pendente  lite, 
of  all  defendant's  stock  of  merchandiEe ;  and, 
in  pursuance  of  that  order,  same  whs  subse- 
quently sold,  and  the  proceeds  thereof  ap- 
plied to  plaintiffs'  claim,  by  preference, 
under  their  ranking  attachment,  to  the  ex- 
clusion of  all  others.  On  the  80th  of  Novem- 
ber, 1891, — ten  days  subsequent  to  Stiid  order 
of  sale, — that  case  went  to  trial  on  plaintiffs' 
motloo  to  confirm  a  default,  and  C.  Lazard 
was  placed  upon  the  stand,  and  interrogated 
as  s  witness,  and  In  the  course  of  his  cross- 
examination  he  was  asked  a  great  many 
questions  in  reference  to  the  agreement  tie 


signed  OS  surety  for  the  defendants,  In  favoi 
of  Lachman  &  Jacob! ;  bis  attention  being 
invited  to  the  petition  in  the  suit,  evidently 
with  the  view  of  inducing  him  to  make  an 
admission  to  the.  effect  that  it  was  Included 
therein. 

To  all  these  questions  objection  on  objec- 
tion was  urged  by  the  plaintiffs'  counsel,  out 
they  were  all  overruled  by  the  court,  and  the 
witness  compelled  to  answer ;  the  objections, 
evidence,  and  reasons  of  the  judge  covering 
fully  fifty  pages  of  the  transcript  No.  11,1C» 
of  this  court.  But  finally,  the  day  havinjE 
been  consumed,  and  no  decisive  answer  from 
0.  Lazard  obtained  to  these  pertinent  In- 

autrles,  the  court  adjourned  for  the  day.  On 
te  following  morning,  plaintifb'  counsel 
went  into  court,  and  flled  a  very  guarded 
motion,  merely  stating  that,  'through  an 
error  of  fact  [they  hoa],  claimed  from  the 
defendants  $41,598.43. "  while  there  was  due 
C.  Lazard  &,  Co.  only  the  sum  of  $31,598.48, 
and  that  they  desired  to  remit  the  difference 
of  $10,000  on  that  account.  The  order  of 
court  followed  the  terms  of  the  motion.  Still 
entertaining  the  idea  that  they  had  effect- 
ually concealed  this  suretyship  from  view 
UD  to  that  time,  counsel  say  In  their  brief: 
**  No  human  being,  not  possessed  of  the  power 
of  divination,  could,  from  this  language,  in- 
fer that  the  amount  covered  a  contingent  lia- 
bility of  one  of  the  partnere  of  the  firm.' 
And  yet  they  complain  very  bitterly  in  their 
brief  that  our  opinion  places  an  imputation 
of  untruth  upon  the  testimony  of  Mr.  Leake, 
"  when  be  states  that  he  would  not  have  per- 
mitted this  claim  to  have  t>een  included,  had 
he  been  Informed  at  the  time,  and  that  as 
soon  as  Judge  Lazarus  returned  the  error  of 
law  and  fact  was  corrected  by  motion  and 
affidavit."  In  treating  of  the  $10,000  guar: 
anty,  the  opinion  of  the  court  says:  "We 
infer  from  the  record  that  it  was  not  until  the 
demand  came  from  the  plaintiffs,  based  on 
that  paper,  that  it  became  known  to  counsel 
that  the  attachment  suit  embraced  the  guar- 
anty. He  then  told  [counsel?]  the  explana- 
tion of  the  $10,000  [whichj  should  have  been 
given  before  the  attachment  suit  was  insti- 
tuted;  clearly  implying  that,  If  given,  the 
item  would  not  have  included  the  sruarauty. 
The  suit,  as  to  the  $10,000,  was  thereupon 
discontinued  on  the  ground  of  error.  It  Is 
this  suit,  the  allegation  on  which  it  was 
based,  and  defendant's  affidavit  to  the  amount 
sued  for,  that,  it  Is  urged  on  us,  excludes  de- 
fendant from  denying  his  liability  in  the 
present  suit."  But  I  have  shown  from  tho 
record  that  the  plaintiffs'  demand  was  made 
on  the  7th  of  October,  1891,  and  that  this  suit 
was  not  filed  until  the  16th  of  November, 
1801.  During  the  five  weeks  that  intervened, 
no  effort  was  made  towards  rectifying  the  al- 
leged error,  and  counsel  for  C.  Lazard  &  Co^ 
did  not  appear  in  court  for  that  purpose  until 
the  1st  of  December,  1891.  Under  this  sute 
of  facts,  I  think  the  judicial  averments  made 
in  the  petition  of  0.  Lazard  Go.  v.  Uenrg 
Block  (£  Bro.  are  undoubtedly  binding  on  0. 
Lazard  in  this  suit.  In  our  opinion  we  said: 
"And  this  court  recently  said  in  Wit- 
liamt  V.  Qilkeaon-8Um  Oommisnon  Go.  45 
La.  Ann.  1018,  'there  are  acts  in  Jo- 
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dlclftl  proceedings  which  bind  the  par- 
ties to  them,  eren  to  far  as  third  per- 
•ans  are  ooDcemed."*  This  prloQiple  has 
often  been  affirmed  by  this  court.  In  Morgan 
T,  Sinmard,  28  La.  Aim.  646,  the  court  sayi : 
*It  ta  a  general  rule  that  parties  are  bound 
bj  tbelr  Judicial  admiisleiiB,  and  it  la  alao 
frue  tiiat  admlastona  made  In  one  suit  mar 
sometimes  be  used  In  anoUier  suit,  although 
the  salts  be  not  the  same."  In  Sklaon  v. 
Skwt  Brot.,  11  La.  Ann,  710,  the  court  said, 
"He  is  not  to  be  heard,  who  ailegea  thlogs 
coDtTadiottwy  of  each  othor.  ■*  In  widleg  t. 
CbnnjT,  4  U.  Ann.  418,  the  court  said:  '^We 
mdetstand  it  to  be  a  rule  in  the  sdmlnistra- 
tloB  of  justice  that  a  man  shall  not  be  per- 
mitted to  deny  what  he  has  solemnly  ac- 
knowledged in  a  Judicial  proceeding,  nor  to 
ihift  his  position  at  will  to  a  contradictory 
one  in  relation  to  tbe  subject-matter  of  liti- 
gation, in  order  to  prostrate  and  defeat  the 
actUm  of  Uw  law  upon  it "  These  prtnolples 


have  been  announced  in  frequent  declalona 
of  this  court,  and  in  various  forms  of  ex- 
pressioD,  and  notably,  in  the  following,  tIe.  : 
Fbrrar  Staeg,  2  I^.  Ann.  210 ;  Wditt«r  v. 
Smith,  0  La.  Ann.  719 ;  Oibom  t.  8^em,  88 
La.  Ann.  801 ;  Foakr  BteMM,  Id.  86)1: 
.Tbstors  <8  Troden  Int.  0».  t.  De  Bmu,  81 
La.  Ann.  100 ;  Btfrru  t.  Mbemia  Nat.  Bank, 
Id,  81 ;  Folger  t.  Paimer,  86  La.  Ann.  74a 

On  the  foregoing  established  facts  and  this 
summary  of  adjudicated  cases,  I  am  of  opin- 
lOD  tiiat  this  questkin  is  set  at  rest.  And 
DOW  the  question  presented  tor  the  Berlooa 
consideration  of  tills  court  Is,  Oan  we,  in  the 
face  of  the  law  and  the  evidence,  overrule  our 
former  opinion,  and  pronounce  a  judgment 
In  favor  of  L&uunl,  declaring  him  free  from 
all  liablli^onhis  written  promise  of  suretv- 
abipT  This  question  baa  been  answered  in 
the  affirmative  by  the  majority  of  the  court, 
but  I  feel  constrained  todtasentfromthsook- 
elusion  they  have  rsaohed. 
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OOHMONWSAIVTH  of  Kentucky. 

I  Ky.  ) 

Wwbtg  to  an  employe  eheeka  for  ner- 
rliamllsn  m  advanoe  of  paf-day  on  bia  oirn 


TOluntary  applloaUon  does  net  violate  Stal,  Be»> 
tlon  1S60,  proTldlDg  that  wage  earners  "shall  be 
paid  foT  tbelr  labor  la  lawful  money"  providaA 
reasonable  periods  are  fixed  for  maklnir  pay- 
meat,  flUbougb  Itliotfaenriaelf  tbeperloda  flzed, 
even  wlthtbeoonseat  of  tbe  employ  6,  are  unrea- 
sonable BO  that  hia  neoesBlUes  may  foroe  blm  to 
apply  forandaooept  pay  Inobeoln. 


Ksntr-VtaHilttir  and  tfeet  of  atatuta  requirtna 
MOW  to  he  poM  M  bnqfHl  taonsy. 

L  OoMtMUenaaUt. 
IL  CoMfmetlMaiid^fifat. 

a.  At  (feneral. 

b.  lb  wtwm  UatuUa  appiv. 

L  aomUtuOottaUtw. 

nw  power  Of  the  legislature  to  oompel  employ 
«n  to  pay  wagea  of  employes  In  lawful  money 
and  to  piotalUt  eontzaots  tor  payma  t  m  any  othw 
medium  or  oommodlty  has  not  been  attofctber  de- 
nied la  more  than  one  or  two  decMooa.  But  In 
•evwsl  important  cases  atatutea  of  thia  Uod  have 
been  held  unoonstltutlonal  on  tbe  ground  that 
tbay  made  en  unoonstltutlonal  dlaertanlaatloa  be- 
tween tte  enployia  affected  thereby  and  otheri  to 
whom  the  statatee  did  not  apply. 

In  State  T.  Loomla,  21 L.  B.  A.  TSB,  115  Ho.  807, 
a  alatnte  protaibtttag  mining  or  manufaotnrlng 
•onoernsfrom  laaolng  fOrthe  payment  of  wages 
say  Older  or  other  evldoioe  of  lodAtedneaa  pay- 
able otberwiae  than  In  lawfal  money  of  the  United 
Blatea,anJeas  tbe  aame  h  negotiable  and  redeemable 
without  dlsoouDt  In  oaah  or  In  auppllee  at  the  option 
the  bolder,  was  held  void  aa  depriving  tbe  em- 
ptoyia  thereby  affected  of  their  liberty  wltbout  due 
pmoeas  of  law.  ChUif  Jiuoee  Black  in  hia  opinion 
aayK"W'e  plaoe  our  cooclaaion  on  tbe  broad  ground 
that  these  seotloDs  of  tbe  statute  are  not  due  pro- 
eaai  of  law  wUUn  tbe  aseaatng  of  the  eoostltii- 

88L.B.  A. 


Uon.**  This  dooMne  Is  vigorously  aanlM  1^ 
Jtadpa  Barolay  In  a  dlaaaotlog  opinion.  Another 
ground  of  tbe  deeMon  wss  that  the  statute  made 
so  uoooostttntkHial  dlserlmlnstlon  between  am- 
ployta. 

In  the  West  Tirglnia  osae  of  State  v.  floodwUI.  • 
L.B.  A,6n,a  W.Ta.lTtl|U  waa  held  notoompe* 
tent  for  the  legislature  to  single  out  owners  and 
operators  of  mines  and  manufaotoren  of  every 
kind  and  piovMe  that  they  ahooM  bear  burdena  not 
Imposed  on  other  ownera  of  property  or  employers 
of  labtw.  and  proltlblt  them  from  miAlngoontiaeta 
whioh  It  Is  competent  for  otiier  ownen  of  property 
or  employers  of  labor  to  make.  And  In  that  case  a 
atatute  prohlbltins  peraons  engaged  in  mining  and 
manutaoturlng  from  taaning  for  tbe  payment  of 
labor  any  order  or  paper  whloh  did  not  purport  to 
he  redeemable  for  its  face  value  in  lawful  money 
witbin  thirty  days  waa  held  unoonatltutloaaL 

As  a  oompanlon  to  this  case  tbe  aame  oourt  d^ 
otded  that  a  statute  prohibiting  peraoDS  sod  eor* 
poratlooa  engaged  In  nrining  and  manuCsotuitog 
from  aelliog  any  merobandlse  or  supplies  from 
stores  to  tbelr  employee  at  a  greater  percent  of 
profit  than  they  cell  toothers  was  unconstitutional 
as  olasi  leglalatlon  and  an  unjuat  boterfereace  witb 
privateoonrraotsaod  buBioFfle.  State  v.  Fire  Creek 
Coal  ft  Ooke  Go.  S  L.  R.  A.  8M.  8S  W.  Ta.  188.  Tbe 
court  In  this  cane  declared  that  such  a  statute  Is 
"an  lasulHnc  attempt  to  put  tbe  laborer  in  legisla- 
tive tutelaga  whhA  la  not  only  degrading  to  his 
18 


See  also  32  L.  R.  A.  445  ;  37  L.  R.  A.  504;  46     R.  A.  393;  47  L.  R.  A.  368. 
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EuTUCKf  CocBT  or  APPBAIJu 


(December  1,  UM.) 


APPEAL  by  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for  Lee  Couoty  convlet- 
Ing  It  of  tbe  violalioQ  of  a  statute  requiring  it 
to  pay  Its  emphnrfia  Id  .nothing  bat  lawful 
money.  IUver§ea. 
Tbe  facts  are  stated  In  the  opiaton. 
Mr.  Georee  W.  Ooiirley»  with  Mmra. 
Ed.  H.  WaUaee  and  RolMrt  RlddeU. 
for  appellant: 

Has  it  come  to  pass  that  oorporationa  and 
otbera  so  uofortonate  at  to  own  coal  mlnea, 
faciorles,  or  work  ahopt  shall  be  disorlmlaated 
■I^inst  in  making  contracts  for  labor,  while 
all  others  shall  be  left  free  to  contract?  "No 
grant  of  excIuBive,  separate  .  .  .  privileges 
uiall  be  made  to  any  man  or  set  of  men." 

New  ConsL  §  244;  Crim.  Code.  §  124;  Bill 
of  Rigblfi,  fig  a,  19;  QodeharUt  t.  Wigeman, 
113  Pa.  481. 

Mr.  WUUm  J.  Hsadxlek,  Atfi/-Q«n., 
for  the  Commonwealth. 


Hfcielrljfgt  J,,  delivered  the  opinion  of 
the  court : 

For  failing  to  pay  one  of  its  wage  earners' 
in  lawful  money,  tbe  appellant  was  indicted 
in  the  Lee  circuit  court,  tried,  found  guilty, 
and  fined  tlOO.  Ita  chief  ground  of  com  - 
plaint  on  this  appeal  la  that  the  proof  of  the- 
state  doea  not  sustain  tbe  finding  of  the  jury, 
and  therefore  the  peremptory  instruction 
asked  by  It  diould  hare  been  given  by  the- 
court.  The  statute  alleged  to  have  been 
violated  provides  as  follows:  "That  any 
corporation  or  person  or  peraoni  having  the 
ownership  or  control  of  any  factory,  muie  or 
workshop  Id  this  commonwealth,  who  shall 
violate  the  provisions  of  action  two  hundred 
and  forty-four  of  the  constitution,  reading  as- 
foUows  :  'Alt  wage  enraers  in  this  state  em- 
ployed in  factories,  mines,  workshops  or  by 
corporations  shall  be  paid  for  their  labor  in 
lawful  money,'— shall  be  guilty  of  a  mis- 
demeanor, and,  on  trial  and  conviction,  had 
in  any  court  of  competent  jurisdiction,  shall 


mRDbood  but  eubveralve  ta  his  rights  sa  a  etUaeii  of 

tbe  United  States." 

Likewise  the  HIIdoIb  deoMon  In  Frorer  v.  Peo- 
ple, 15  L.  R.  A.  498,  lil  lU.  171,  beld  that  a  statute 
prohltiltlnsr  peraooa  or  oorporatlons  engaged  In 
mlnins  or  mannftioturfnsr  to  eagtun  in  or  be  later- 
ested  In  keeping  or  oootrolUnsr  any  truck  store, 
shopiOrKheme  torfurnlshlogsuppUesorsTOoefles 
to  employes,  but  which  did  not  apply  to  those 
employing  laborers  in  other braoohea  of  buslneM, 
WBB  In  violation  of  the  constitutional  guarantj 
that  no  person  staaU  be  deprt ved  of  lite,  liberty,  or 
property  without  due  prooess  of  law.  It  will  be 
seen  that  in  eaeh  of  the  above  oases  In  whtefa  the 
statute  was  beld  unoonatltiitlonRl  the  decfelon  was 
based  In  part  at  least  upon  ttaedlsorlinlDatloD  be- 
tween persons  engaged  la  different  kinds  or  classes 
of  buBloees. 

In  the  later  treat  VIrglnta  case  of  Fed  Bpllnt  Coal 
Oo.v.8tete.l7I..R.A.>8B.a6W.ra.8CB,the  court 
by  equal  dlvliton  austalned  a  statute  prohibiting 
any  oorporatloa.  company,  flrm,or  person  Migaged 
in  any  trade  w  business  from  paylnffemployfetn 
any  scrip,  token,  draft,  obeck.  or  otiierevfdenoe  of 
Indetrtedness  payable  or  redeemable  otbwwlse  than 
In  lawful  money.  As  this  case  applies  to  penons 
•mmged  in  onv  trade  or  Inulneii  the  element  of  dts- 
CDTlmtnatimi  was  laoldnitawl  the  Judgea  austaloing 
tbe  law  ^stlngulsfaed  tbe  deolsloD  from  tbe  prior 
West  Ylnrinla  oases  on  this  ground. 

In  tbe  Indiana  case  of  Hancock  v.  Tadeo,  fl  L.  TL 
A.  47S,  121  Ind.  806,  a  statute  p[<dilbttlng  all  per^ 
■one,  Orms,  oorporationa,  eto^  ragaged  hi  mining 
or  mBDutaoturlnr  to  pay  «nployis  to  anything  but 
lawful  money  Is  sustained  against  objeotloo  on 
tbe  ground  of  dtooilmlnatlon  as  well  as  on  fie 
ground  that  It  was  an  unotmstlbittonal  deprlvu- 
Hon  of  the  right  to  eontraot 

In  Bbaffer  v.  Union  HIn.  Co.  of  Allegany  County, 
C6  Hd.  74,  it  wBB  assumed  tbat  the  legislature  oould 
enact  a  law  prohibiting  a  oorporatioD  from  pay- 
iag  wages  otherwise  than  In  lawful  money,  or 
saakiuff  a  oontraot  for  payment  ia  any  other  way. 

It  will  be  seen  that  a  very  nnsettied  etate  of  the 
lawexiBtalnrespeottostatuteaof thlsklnd.  While 
the  decisions  against  surb  statutes  in  every  case 
involve  the  element  of  discrimination  or  cJaes  leg- 
islation this  la  not  sufficient  to  prevent  some  of 
those  decisions  from  being  authority  also  for  the 
doctrine  tbat  such  statutory  restrictions  on  the 
right  of  oontraot  are  unoonstitutlooaL  Tbe  dl- 
vergenoe  of  views  among  the  Judges  indtcatee  tbe 
4Uffloultj  Qt  the  quealloB  and  tha  hmgnage  ot 
SB  L.  K.  A. 


many  opinlonsstconglyemphaBlaes  the  repugnance- 
to  any  leffblation  restricting  the  right  of  contract 
In  new  directions.  Tet  a  review  of  the  great  nanw 
ber  of  f  DStaocea  In  which  the  right  of  private  con- 
tract has  long  been  restricted  either  by  express 
statutory  provision  or  by  Judicial  application  of 
tbe  doctrine  of  public  policy  showa  that  the  oon- 
atitutlonal  rights  of  Indlvldoals  to  make  oontraot* 
is  so  far  from  absolute  that  any  aocurstedetlnl- 
tton  of  Itmlgbtbe  SBurprtse  to  many  of  those  whe- 
deny  tbe  legislative  power  on  the  subject. 

As  shown  in  the  above  case  of  Avsmt-  Bkaitt- 
TSLLM  OOAi>  Oo.  V.  Coii^  In  Kentucky,  and  possi- 
bly to  some  other  states,  the  ooosUtutlonal  ques- 
tloQ  has  been  settled  by  an  express  oonstitutlonsk 
provision. 

A  statute  forMctdinfr  an  employer  to  impose  • 
fine  upon  or  witbbold  wages  from  an  emplcqri  en- 
gaired  In  weaving,  for  any  imperfection  In  the 
weaving.  Is  held  in  Com.  v.  Perry,  li  L.  ft.  A.  9S5. 
166  Mass.  117.  to  l>e  an  unconstitutional  restricttoD 
on  the  right  to  make  reasonable  contracts,  but  the 
prindpal  ground  of  this  dedslon  Is  said  in  Re 
House  Bill  No.  ino,  post,  p. — .  to  be  that  the  stat- 
ute was  an  attempt  "to  compel  payment  under* 
oontnot  for  the  price  of  good  work  when  only  In- 
frafor  work  was  done.** 

n.  Ckmstrtutfon  and  «y«t. 

a.  In  generdL 

An  order  to  pay  "$180"  drawn  by  an  employer 
upon  a  third  person  Is  in  effect  a  direction  for  pay- 
ment in  lawful  money  of  tbe  United  States  nu& 
therefore  Is  not  in  cunfllot  with  the  Wasbington 
Act  of  February  2, 1SS8,  making  it  unlawful  to  fSBue- 
for  payment  of  wages  aoy  order  or  evidence  of  In- 
debtedness payable  otherwise  tban  in  lawful  money 
of  the  United  States.  Agee  v.  Smith,  7  Wash.  471. 

The  right  of  an  employ6  to  give  an  order  on  Us- 
employer  to  merchanta  or  others  as  an  assignment 
ot  wages  to  pay  debto  Is  beld  in  Bhalter  v.  Union 
Hin.  Oo.  of  Allegany  Count)-.  Ofi  Hd.  74,  to  t>e  unaf- 
fected by  a  statute  prohibiting  a  mining,  mwiufao- 
turlng,  or  railroad  ooporstlonsmi4(9lngtMlbands- 
or  more,  from  paying  wages  otbwwiss  than  to  legmi 
tender  money. 

Applying  wages  under  an  assignment  made  by 
an  employ^  for  a  debt  whloh  be  owed  for  goods- 
purchased  at  a  store  kept  by  Btoekholden  of  tb» 
oorporatlOD  for  which  bs  woited,  or  by  any  par- 
son other  than  the  oorporaUon  itself  sr  ttsoMsla. 
does  not  vlolats  PauaylvaBlaOorpoistiasi  As*  1874. 
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be  fined  not  exceeding;  $600  for  each  Tlolatlon 
tiiereof."  K7.  Stat,  g  1860.  The  only  com- 
petent tMtlmonT  offered  by  the  state  was  tiiat 
of  Henry  Conch,  who  was  the  laborer  whose 
wages  were  net  paid  In  lawful  money, 
according  to  the  allegatloDS  of  the  iadlct- 
ment.  He  testified  that  he  worked  for  the 
defendant  in  Ita  coal  mines  in  December, 
1893,  and  in  Januair,  1894,  under  a  contract 
that  on  a  fixed  dw^j  be  was  to  be  paid  all  the 
wages  due  him  for  the  work  done  by  bim 
daring  the  previous  month.  That  day  was  the 
Batoraaj  newest  the  IStfa  of  each  month. 
That  on  that  day  the  defendant  always  paid 
him  in  lawful  money  all  that  was  due  him. 
That  he  roluntarily  applied  to  the  defend- 
ant's clerk,  and  obtained  from  him  "checks," 
u  round  coin-like  metal,  stamped  with  the 
*  company's  name,  and  having  on  them  the 
figure  6,  10,  and  so  <»  up  to  100,  meaning 
ft  cents  or  10  cents,  and  also  the  wonu 
"payable  in  merchandise."  That  be  was 
never  asked  to  take  any  of  these  checks,  but 
applied  for  them  himself,  always  before  bis 

•  a,  prohibiting  c^aln  ootporatlODe  witfafaolding 
wages  by  in— on  oC  tbe  nJe  or  furntshtog  of  goodi 
br  anr  perecm  except  under  procsees  of  law.  Ho- 
Maaainan  v.  Hanover  Ooa)  Co.  fl  Kulp.  Ul.  Tbe 
probilritlOD  against  the  heeping  of  stores  by  suob 
oorporatloas  does  aot  apply  to  their  MockhoMers. 

Under  the  Kiglish  Truck  Aot  against  payment  of 
wages  In  goods  the  mere  payment  and  receipt  of 
wages  lo  goods  oonstttaesan  offense  altbougb  there 
was  no  prior  agreeanent  to  take  payment  in  tbnt 
way,  and  tbe  offense  is  not  purged  by  a  eubsequent 
payment  In  money  whether  it  was  voluntary  or  by 
order  of  jusdoes.  Wllgoa  v.  Cookson,  18  C.  B.  N. 
fluttS,  SL.  J.  H.  C  177,9 Jur.N.  8. 171,  t  I..T.N.  8. 
ML  UTeek.Bep.4tt. 

Where  tbe  wite  or  a  workman  received  for  blm 
an  order  from  tbe  master  whodfrecled  her  to  take 
tt  to  a  clerk  and  tbe  latter  gave  her  anotber  order 
tor  It  and  toM  ber  togo  toastoreat  which  shewas 
given  goods  only  In  payment.  It  was  held  that  as 
tbe  ^aoe  where  tbe  master  gave  ber  tbe  first  order 
was  within  the  Jurisdiction  the  offense  was  there 
complete  although  tbe  store  at  which  tbe  goods 
were  obtained  was  outside  of  the  Jurlsdlotloo. 
Attersmltb  v.  Smry,  1 BL  *  BL  4B,  a  li.  J.  H.  a  ^ 
IJnr.N.8.4>8L 

Qtvlas  obeoks  on  a  bank  flftemi  miles  away  was 
held  In  Pillar  v.  Llynvl  Coal  *  Iron  Co.  L.  B.  4  a 
P.  TBS,  88  L.  J.  C.  P.  SM.  H)  L.  T.  N.  6.088,  17  Week. 
Bap.  ivn,  to  be  a  mere  snbtwfnge  to  enable  ttie 
employer  to  pay  tbe  eatjAojb  lngof>ds  at  a  shop 
whloh  was  kept  by  tbe  former  and  at  which  the 
checks  were  in  fact  used. 

Gompetllsg  a  weaver  to  take  a  piece  of  cloth 
whtob  he  had  wovm  defeottv^  as  part  pigment 
of  his  wages  was  held  to  eonstltute  an  offense 
within  tbe  Eogllsh Truck  Act problUthig payment 
In  goods.  Smith  v.  Walton.  L.  B.  I  a  P.  IMv.lOB, 
«  Z- J.  H.  C.  K  87  L.  T.  M.  &  487. 

Although  deduotlmis  from  wagsa  for  various 
purposes  do  not  properly  eome  within  the  subject 
of  payment  of  wages  a  few  oases  on  this  gnbjeot  are 
quite  closely  connected  wltb  it. 

Is  Chawner  v.  Cummloga,  8Q.  B.  211,  U  L.  J.  Q. 
B.  in,  10  Jur.  464,  deductions  from  wageaof  a  frame* 
work  knitter  doing  pleoework,  of  charges  for 
frames  and  standing  room  aiMl  for  aboy  winding, 
sad  also  of  a  small  peroeotage  when  the  weekly 
wages  aceeded  a  certain  sum,  which  were  made 
la  aeoordanoe  with  tbe  usage  of  the  trade,  were 
beU  lawful  as  a  mere  mode  of  calculating  wages 
and  not  ceastttnthig  deduotiODS  In  the  natare  of 
payment. 


wages  were  due  under  his  contract,  and  used 
them  at  the  company's  store,  where  be  got 
goods,  etc.,  as  cheaply  as  he  could  at  any 
other  store  in  the  town.  That  these  checks 
were  a  coDvenience  to  bim  and  to  the  miners. 
On  pay  days  the  amounts  be  bad  gotten  In 
checks  were  deducted  from  the  amount  of  his 
earnings,  and  he  was  paid  the  balance  in 
money.  The  defendant  did  not  pay  money 
for  these  checks  on  pay-dsv.  On  this  proof 
it  Is  insisted  that  no  case  is  made  out :  (1) 
Because  no  time  is  fixed  by  the  witness  when 
the  ohecks  were  delivered  to  him.  As  tbe 
statute  wM  not  In  force  until  October  8, 1898. 
it  is  urged  that  a  failure  to  pay  tbe  witness 
In  lawful  money,  or  deliver  him  cliecks  for 
his  wages,  prior  to  that  date,  was  not  in 
violation  of  law.  (2)  Because,  though  in- 
dicted as  a  corporation,  there  was  no  proof 
oouducing  to  show  that  tbe  defendant  was 
such.  If  those  violating  the  statute  were  not 
Incorporated,  they  were  liable  as  individuals, 
and  not  as  the  "  Avent-Beattyville  Coal  Com- 
pany."  That  the  omission  to  prove  these 

By  equiU  division  In  tbe  exchequer  cbatnber  tbia 
case  was  followed  and  approved  in  Archer  v.  James, 
81  L.  J.  Q.  B.  168,  8  Jur.  N.  8. 168,  8  L.  T.  N.  S.  167, 10 
Week.  Bep.  48i,l  U  T.  N.  &  88, 2  Best  A  a  61,  up- 
holding deductions  from  wages  or  a  freme-work 
knitter  for  the  use  of  frames,  machine,  room.  Ore, 
goods  and  wlnSiDK.  and  also  lor  occasional  small 
Bnes  on  account  of  absence.  But  the  law  on  this 
point  was  obanged  by  the  English  Aot  of  1874, 87  and 
R8  VictM  chap.  48,  •  8.  whlchi»ohlbIls  deductions  for 
"frames,  rent  and  standing,  and  other  charges,** 
but  this  was  faeld  Inapplicable  to  fines  for  absences 
imposed  under  factory  regulations,  as  fines  were 
not  regarded  as  charges.  Wallls  v.  Tborp,  L,  K.  W 
Q.B.a8a,41K  J.Q.  B.18r.88L.T.N,S.l],  ttWeek. 
Bep.  780. 

Slack  passing  through  coal  screens  to  held  not  to 
be  included  among  "materials  other  than  minerals 
contracted  to  be  gotten"  In  coal  mining,  so  as  to 
permit  deductlous  tberef or  from  wages  payable  ao- 
cording  to  tbe  quantity  mined.  Bourne  v.  Netber> 
seal  Colliery  Co.  L.  R.  20  Q.  B.  Dl  7.  006. 87  L.  J.  Q.  Bl 
806,  60  li.  T.  N.  8. 761. 86  Week.  Rep.  406, 62  J.  P.  4GS. 

Vbe  Vraek  Aefc,  seotkm  2B,  permits  a  wiltte» 
agreement  to  deduct  from  wages  for  medlelne  or 
medical  attendance  and  materials  of  oocupatkn 
fumlBhvd  to  miners,  and  for  rent,  and  It  Is  held  that 
this  agreement  need  not  specify  tbe  amount  of  de- 
duotions  that  may  be  made  under  eaoh  head.  Cutts 
V.  Ward.aBL.J.Q.B.181,Ii.B.tQ.B.aH,UL.T. 
N.B.«li.l5Week.  Bep.4tt. 

But  an  agreement  for  deduction  on  account  of 
materials  must  make  an  absolute  oontract  of  nle 
and  not  be  a  mere  hiring  or  deposit  of  money  for 
seeurltT  against  breakagei  Ib0. 

A  dedoouonof  Od.  aweekformedlolneand  nadl> 
cal  attendance  of  a  ndnsr  to  be  paid  to  a  dub  ao- 
cording  to  the  practice  of  the  taMIe  by  eaoh  mfneri 
Is  sustained,  ibid. 

But  deduotlons  from  wages  to  create  funds  flov 
medicine  and  schools  cannot  be  sustaloed  without 
a  written  agreement  therefor.  Pillar  v,  LlyoTl 
Coal  &  Iron  Co.  L.  R.  4  a  P.  752, 88  L.  J.  a  P.  SM, » 
I..  T.  N.  8. 928, 17  Week.  Rep.  1128. 

Deducilon  of  wages  for  relief  assoolBtloiH  or 
hospitals  are  shown  In  various  oases  to  have 
been  made  In  tUs  country,  but  statutory  provis- 
ions as  affecting  them  wore  not  Involved.  As  aa 
loetanoe  of  deduotlons  of  wages  to  create  a  fund 
for  an  employe's  hospital,  see  Union  Pac.  R,  COw  V. 
Artist.  28  UR.  A.  681, 60  Fed.  Itep.a66. 

A  payntent  of  a  portion  of  an  emptoyi^a  wages 
under  an  arrangement  agreed  to  by  blm,  to  the 
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facU  is  fatal  to  the  pnMecutlon  leemi  clear 
enou^,  but,  eren  irith  the  omitted  proof  In, 
the  peremptory  Instruction  ehoald  have  been 
giren.  The  legislation  in  question  is  wbolly 
new  to  our  state.  If  it«  letter  is  to  control 
then  the  delinry  of  these  dieoks  as  payments 
on  the  wages  earned  prior  to  the  regular  pay- 
day of  the  company  is  in  riolatioD  of  law. 
A  miner  works  a  week,  and  has  earned  a 
certain  sum.  His  wages  are  not  dne,  but  he 
Is  in  need  of  prorlslons  for  his  family.  He 
applies  to  the  company  for  relief,  and  It  de- 
livers to  him,  in  part  payment  of  his  wages, 
not  lawful  mtmey,  bnt  orders  or  checks  on 
its  store  for  the  provlstODS  he  needs.  This  is 
omressedly  a  great  ontvenlence  to  the  work- 
man, and  we  cannot  believe  that  It  Is  In 
violation  of  a  reasonable  construction  of  the 
law.  The  object  of  the  legislation  was  to 
protect  the  wMk  against  the  strong,  and  the 
wage  earner  is  re^rded  as  liable  to  Imposi- 
tion and  oppreaaion  at  the  lianda  of  his  em- 

Sicker.  Tba  statute  gives  him  the  right  to 
emand  his  wages  in  numey  whenever  it  is 
dne  him,  and  any  derice  resorted  to  by  the 
employer,  at  any  contract  exacted  of  the  em- 


I,  requiring  the  acceptance  of  other  than 
awful  money  for  labor,  is  prohibited.  If  the 
time  between  pay-days  were  unreasonably 
extended,  or  if,  before  employing  laborers, 
agreements  were  exacted  ot  them  that  they 
were  to  take  even  a  part  of  their  eaminga 
in  merehandise,  the  (nfenas  against  the  law 
would  be  complete.  It  may  be  claimed  that 
this  is  an  abridgement  of  the  right  of  thoss 
laboring  under  no  disability  to  contract  lor 
themselves,  and  the  leffislation  Is  arbitrary 
and  opposed  to  the  spirft,  at  least,  of  our  bill 
of  rignta.  But  so  may  the  osocer  complain 
of  the  laws  denying  him  the  rl^t  to  enforoe 
agreements  to  pay  man  than  a  specified  rato 
of  interest  fortheuseof  money.  The  object 
in  view  is  the  same  In  all  such  legislation.— 
to  prevent  oppression  and  over-reaching.  Tb» 
law  says,  however,  that  the  wage  earner  shall 
be  paid  for  bis  labor  in  lawful  money,  but 
whent  It  does  not  say  eveiy  day  ot  emy 
week ;  hence  we  conclude  that  oontraeta 
fixing  pay-days  at  reasonable  periods  may  ba 
msdei  on  which,  and  not  before,  the  laborer 
may  demand  his  pay  In  money.  If  such 
periods  be  fixed  even  by  consent  of  tiie  la- 


tieesurarof  aslok  and  aooUentelnb  ofwhleliall 
am^yisara  members,  fortbe  esesbUstalngcrirare- 
beC  fi^d,  toheM  to  oonstttote  a  payment  Inmooey 
to  the  employi  within  tlw  BngUsh  Tniok  Act 
Beiriettv.  Allen  [18»4  A.  a  888. 

Bolt  Is  held  thata dednoOoa of  wacesformedl- 
ofne  or  mediosl  attendanoe  under  a  eonteaot  In 
WTlttng  Blroea  by  an  artlOoer  as  iwovldea  by 
seoUoQ  S8  of  the  fti«lWi  Track  Act  Is  not  In 
TktlatioQ  of  section  t,  prohibiting  the  ImposHion 
of  oondltions  by  the  employer  on  the  employM  ex- 
pendlttire  of  waces.  Isuob  T.  Qraat  Horttaon  IL 
00.0801]  3  Q.B.iBL 

fiat  moDey  ihown  by  the  books  of  employer 
oa  gotnr  into  liquidation  to  beloiur  to  a  fond  made 
ap  trom  deduottons  from  wages  to  be  used  for 
payinir  doottns,  but  whkfa  hod  not  been  so  used.  Is 
held  not  to  have  been  paid  to  the  employ**,  esp©- 
dally  when  there  was  no  written  oon tract  Cor 
suoh  deduotlou  aod  the  employer  had  not  become 
liable  to  doolora.  Ex  parte  Cooper.  L.  B.  28  C3i. 
IHv.MB,aL.T.  N.8.8T4. 

b.  Tovbom  ttaluta  applji. 

On  the  general  queatlon  u  to  what  persona  are 
bMluded  within  the  class  of  **laborers"  understat- 
ntes  providing  lorlabaen*  Hens,  pfeferenoes,and 
nenptiODS.  see  note  to  Tod  v.  Kentucky  (TdIoo  B. 
Oo.  (a  O.  App.  tth  a)  18  L.  R.  A.  80K. 

The  queatlon  who  are  workmen  or  artlfloers 
within  tbe  meaninir  ot  tbe  Bogllsh  Truck  Aot  has 
been  decided  In  seveial  coses  which  are  referred  to 
below.  A  frame-work  knitter  Is  such  on  artUoer. 
Moorhouse  v.  Lee,  4  Foot,  ft  F.  86&  See  eppUoa- 
tiODS  of  tbla  ruling  under  preceding  head  tnrespeot 
to  dedactlona  from  wages  of  such  workmen. 

One  employed  to  do  work  on  a  large  soale,  him* 
sdbl  employing  laboreii  to  do  It  and  who  Is  not 
required  to  give  his  personal  aervloes,  la  not  an 
arttfloer,  workman,  or  laborer  within  such  stat- 
utes. Sharmaa  t.  Sanders,  18  C.  B.  100, 8  Car.  *  K. 
MB,  n  It.  J.  a  P.  88. 17  Jar.  N.  8. 705. 

The  act  applies  only  to  those  who  oontraot  as 
laborers  to  use  tfaetr  personal  servtoea  and  receive 
tlioir  pay  Id  wages,  and  nottoapersoa  who  makes 
a  oontraot  to  do  oertain  work  In  making  a  cut  on  a 
railway.  Blley  v.  Warden.  S  Bxoh.  BO.  IS  L.  J. 
Bxoh.  im 

A  ooDtrootor  at  a  speolfled  prioe  per  thousand  to 
make  as  many  brlok  ss  required  fn  tbe  brick  field 
ML.  R.  A. 


of  his  employer,  flodlog  all  of  the  labor  but  none 
itf  the  matetteis,  Is  not  an  artttoer  nndra  tha 
truck  aot,  alttaoogh  he  nay  work  wltti  hla  own 

employes.  Ingram  v.  Barnes,  T  B.  *  BL  lUu  af- 
firmed Id.  182,  »  L.  J.Q.a8^aflliraed  Id.  m,% 
Jur.  N.  8.  ISO,  sfflrmed  Id.  SSL 

A  workman  tor  a  eoal  and  Iron  emnpony  wboas 
persons!  Skill  and  laborareof  the  emeooe  (tf  Ui 
oonfaoot  Is  an  artifloer.  although  part  of  the  work 
was  done  by  the  piece  and  oould  be  done  by  him  at 
home  or  by  the  tadp  ME  otoers,  and  although  be 
sometimes  worked  for  oilier  peoptau  Pfllsr  t. 
Llynvl  coal  ftlronCo.  L.B.4aP.TBI,S8Ii.  J.  a 
P.  SH,  20  L.  T.  m.  If  Week.  Bep.  1I88L 

Hie  questloo  whether  or  not  workmen  were  by 
contract  required  to  give  their  pertooal  servioes 
was  regarded  OS  the  test  of  their  otaarat^  as  artt- 
floers under  the  tnudesotlnOie  eosss  of  Bowers 
▼.  Lorekln,  0  El.  *  Bl.  064.  S6  L.  J.  Q.  &  Sri,  S  Jur. 
N,  8.  1187.  and  In  Weaver  v.  Floyd,  SI  L.  J.  Q.  Bl 
101.  U  Jur.  nft.  In  these  esses  it  wss  held  that 
butty collleis who  ietprodneB<tfmlaesatapries 
tlxed  aeocwdlng  to  the  quantity,  were  held  to  be 
artlfloers  slthou^  tiiey  might  employ  others  to  aid 
them  In  the  work.  While  on  the  other  haod  the 
act  would  not  apply  to  ooutraotors  agreeing  to  do 
aoertolnqnsnUtrof  work  for  which  On  labor  e( 
others  muat  be  employed. 

The  test  adopted  In  these  cases  is  repudiated  la 
the  later  case  of  Bleeman  v.  Barrett,  2  Hurslt.  St  CL 
984, 88  Ifc  J.  Bxch.  U8, 10  Jur.  H.  B.  «8. 0  L.  T.  N.  8. 
884, 18  Week.  Bep.  ill.  In  which  It  Is  sold  that  if  a 
oontraot  was  for  Uie  resnlt  Of  the  Wbor  and  ool  for 
the  labor  Itself  the  truck  aot  did  not  apply,  and  It 
was  held  that  a  but^  collier  undertaking  to  pecw 
forma  irteoe  of  work  by  tbe  day.  tod,  or  yard,  em> 
ploying  others  to  assist  bin  to  wbtun  he  pays 
wages.  Is  not  an  artltloer  under  tbat  aot. 

The  guard  of  a  goods  train  although  at  times  s^ 
sietlDg  in  ooupUng  and  unooupllng  and  unloading. 
Is  not  a  "workman"  wltbln  tbe  Bngllsh  Bmployen 
and  Workmen  Aotof  18?S,  seottoo  and  therefore 
the  provisions  of  (be  track  acta  relating  to  deda»> 
tlooa  from  waves  do  not  «pply  to  him.  Hunt  v. 
Great  Northern  R.  Co.  [UBll  I Q.  B.  OOL 

As  to  statutory  reatrlctlona  oo  houig  of  labor* 
see  note  to  People  v.  Phyfe  (N.  T.)  U  L.  R.  A.  Itt. 
Also  the  later  case  of  Low  v.  Bees  Printing  Co. 
(NebJ  24  L.  B.  A.  708,  and  Bltohle  v.  People,  18  L. 
ILA.— ^UBULIB.  B.A.B. 
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bofer,  wo  that  tha  effect  li  to  force  him,  by 
maoB  of  hia  neceesitiea.  to  apply  for  and 
■ooept  hli  puj  In  checks  for  meruheodlae.  the 
eoDtect  ie  ia  Tloletlon  of  law,  and  the  en- 
forced dellTery  and  payments  are  unlawful. 
But  If  fixed  at  reasonable  periods,  and  the 
Beoesaities  of  the  workmaa  demand  it,  be 
Bay,  of  hie  own  choice,  obtain  relief  of  his 
•mployer  throujeh  the  use  of  checks  for  mer- 
diuidlae,  wltfaontsubjectingthe  latterto  the 
ysoalties  denouaoed  in  the  statute  Any  other 


coDStmction  would  tn  the  end  dliiitRnuly 
afTect  the  wage  earner,  for  whose  benefit  the 
law  was  enacted.  There  has  been  no  snggea- 
tlonof  oppression  in  the  argument,  and  none 
In  the  testinMny,  growing  out  of  tlie  regula- 
tion  of  the  pay-days  In  tma  case,  uid  we  nan 
assumed  it  to  be  reasonable. 

We  think  the  proof  fails  to  show  any  Tlola- 
tion  of  the  constitution  or  the  statute,  and 
(As  Jvdffment  it  rewemd,  with  diiectioBB  to 
dismlsi  the  Indictment, 


MISSISSIPPI  SUFKBMB  COUBT. 


FEBBT  MASON  SHOE  00.  tt  al.,  Afpti,, 

9. 

W.  Gk  STKE8,  Beceirer,  etc.,  of  W.  X. 
Howard. 


1*  For  eacce— ghUy  defending  claims  to 
.  the  aMdgnMl  pn^wrty  by  ao  attempte<l 
naitelonof  salesan  aaalgnee  tor  oredltrars  mar 
be  aUowed  fOr  attonterli  fees  altboag'b  the  as- 
Mgnmmt  to  set  aside  on  a  orov-petltlon  hr  otber 
neditorat 

t.  Attorna7*a  flea*  cannot  b«  allowed 
oat  of  the  assigned  propertgr  aa 
■galMl  ereditore  enpeeeafhlly  aaeeri- 
imm  lIuBia  lliei  iinsi,  for  an  unsuaeeastnl  de* 
fense  of  tfee  ssateDment  an  asBfimee  for  ered- 
ttms  altboofb  the  sMUmment  la  declared  void, 
not  for  aotual  fraud,  but  by  reason  of  fttllure  to 
aonplj  with  aome  poattlre  requirement  of  stat> 
eta  law,  and  aUboturtt  tba  aaa^nwe  to  also  a  re- 
mtrmtut  tbecourkstnoetotooot  htodutrss  le- 
■sirar  to  detend  the  asslgomect. 

(VelHruarrlAlM^ 

APPEAL  by  cross- petitioners  from  a  decree 
of  the  Obancery  Court  for  Hooroe  County 
denying  the  relief  demanded  by  tbem  in  tbefr 
croes-peiitloni  filed  in  a  proceeding  for  the  ad- 
adoistratlon  of  the  asMts  in  the  hands  of  de- 
CrodaDt  as  assignee  fw  creditors  of  W.  E. 
Howard  which  cross-petitioners  daimed  under 
|«ior  liens.   Reverted  in  part. 

W.  E.  Howard,  an  insolvent  merchant, 
made  an  assignment  for  credilora  to  W.  O. 
Sykes,  on  November  17, 1868.  Sykes  filed  a 
petition  and  bond  and  was  appoioted  recdver 
Dy  the  court  Several  mdlton  filed  cross- 
petitions  attacking  the  aadgnment.  Borne  of 
the  property  which  came  into  Ibe  hands  of  the 
receiver  had  been  aold  to  the  insolvent  by  the 
Perry  Maaoo  Bhoe  Company.  It  asked  for  a 
readssloD  of  the  contract  of  sale  on  the  srouod 
that  the  sale  was  |»ocarcd  false  and  naudu- 
lent  re{»eaeatatiofl)S  Howard.  An  amended 
petition  was  filed  asking  for  a  personal  judg- 
ment against  Howard.  The  represeoistions  re- 
Ued  on  as  coDStitoting  the  fraud  were  made  at  a 
time  when  Howard  was  endeavoring  to  get  an 
utoision  of  time  on  a  debt  he  then  owra  and 


Nfnm.— The  present  case  not  only  preseciB  a  very 
liear  dtoUnotfam  between  the  oases  tn  whiob  attor- 
B^r^  Cns  ere  allowed  to  an  liu»iveDi*s  assignee 
and  tbosB  In  wbieb  tutit  fsaa  era  not  allowed,  but 
aakes  a  veiT  valoable  leviaw  of  tha  eiUborltMe  on 
the  question. 
«L.R.  A. 


further  when  petitioner's  representative  W.  P. 
Craddocfc  called  upon  him  for  the  purpose  of 
sellinggoods. 
W.  O.  ElUn  and  Goodbar  <b  Co.  bad  ao- 

faired  a  ivior  lien  on  the  goods  which  the 
'erry  Mason  Shoe  Company  sought  to  reclaiM 
and  the  petition  sod  bond  of  the  company  nHy 
mltted  to  the  jurisdiction  of  the  court  to  len- 
der such  decree  as  it  might  think  proper. 

When  Bykes  took  possessiou  of  the  property 
be  employed- W.  E.  Howard  the  assignor  as 
clerk  at  a  monthly  salary  to  assist  him  in  wind- 
ing up  tbe  affairs  of  tiie  concern.  Blacto, 
Ourstie  &  Oo.  attack  the  allowance  wbloh  the 
receiver  claimed  forhlscompaoaatlon  and  that 
of  bis  clerics. 
Further  facts  appear  in  tbe  opinion. 
Me$grt.  Clifton  *  Eekford,  for  Blacker, 
QursUe  &  Co.,  appellant: 

The  allowance  made  the  receive  for  attor- 
ney's fees,  under  the  circnnutaneea  of  their 
case,  waa  never  contemplated  hf  oar  atatote, 
and  wholly  unauthorized  by  law: 

1.  Because  as  receiver  he  is  an  officer  of  tbe 
chancery  court  and  was  not  the  representative 
of  either  Mrs.  M.  V.  W.  Howard,  or  W.  B. 
Howard,  or  the  unpreferred  creditor  between 
whom  in  fact  the  Htlgatlon  was  carried  on. 
The  reodver  is  onlv  anthorized  to  employ 
counsel  and  charge  the  trust  estate  with  attcr^ 
ney's  fees  in  cases  where  the  Utlgatioa  Is  fw 
the  prolectioD  and  beoeflt  of  the  estate. 

20  Am.  &  Eng.  Encyclop.  Law.  p.  18,  pi.  8„ 
note  S,  p.  180,  note  t;  Bank  of  Mittiwippi  v. 
Duncan,  63  Miss.  748;  Davie  v.  Gray.  8811.  S. 
16  Wall.  218.  ai  L.  ed  462;  MorriU  v.  JIToms. 
M  Me.  458,  96  Am.  Dec.  488:  8  Story.  Eq. 
12tb  ed.  §  889,  p.  86;  Bewrlep  v.  Bnoke,  4 
Oratt.  208;  2  Higb,  Recelvsra,  %  800. 

2.  Because  the  attorneys  here  who  repre- 
sented tbe  receiver  in  tbu  litigation  over  the 
assignment  were  also  attorneys  for  Mrs.  M,  V. 
W.  Howard,  one  of  the  parties  litinnt  to  the 
suit,  whose  interest  conflided  with  the  interest 
of  thdr  cToes-petUinner,  who  with  other  cred- 
itors had  attacked  the  aaslgnment.  The  inhi- 
bition goes  to  the  extent  of  prohibiting  tbe  re- 
ceiver from  employing  the  counsel  of  either 
litigaat  where  the  reodver  is  acting  adverady 
to  either. 

30  Am.  &  Euff.  Encyclop.  Law,  pp.  189. 190^ 
note  t;  Edwards.  Receivers,  p.  98;  Bank  ^ 
Hiagara,  6  Paige,  815,  8  L.  ed.  960;  Adame  v. 
Woode,  8  Cal.  817:  High,  Receivers.  S§  216. 
806.  82S;  Beach,  Becelveca,  g§  868.  368,  761. 
788. 
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The  receiver  ewiDot  be  allowed  a  MUty  and 
commission  both. 

20  Am.  A  Eng.  Eocyclop.  Law,  178U, 
17«<r. 

Mettrs.  Hooaton  ft  Reynolda  for  Perry 
Mason  Shoe  Co.,  appellaol 

Meaan.  Oaorg*  C.  Paine  and  Sykee  ft 
Brlatow  for  appellee. 

Whltfleldt  J.,  dollvered  the  opinion  of 

the  court : 

The  Perry  HasoD  Shoe  Oompany,  in  its 
original  cross-petition,  states  that  it  "sub- 
mite  to  the  Jurisdiction  of  the  chancery  court 
in  respect  to  all  litlffatlon  and  liability 
growing  out  of  the  bond  given  in  this  cause, " 
anj,  in  Ito  bund,  obligates  itself  to  "pay,  to 
whomsoever  the  .  .  .  court  shall  order, 
the  damages,"  etc.  There  is  therefore  no 
error  in  the  alternative  direction  to  pay  Bl- 
kia  &  Ooodbar  $561.  SO. 

The  original  cross- petition  of  the  Peny 
Mason  Shoe  Company,  "seeking,"  tn  the 
language  of  tiie  chancelloi;  in  the  final  de- 
cree, "to  rescind  the  sale  of  certain  goods,^ 
and  replevy  the  same, "  is  the  one  dismissfid, 
not  the  amended  cross-petition  asking  the 
fixing  of  a  lien  and  personal  decree  against 
W.  £).  Howard  for  $1,05S.45  worth  of  goods 
alleged  to  have  been  sold  as  a  "different  lot 
of  goods"  from  the  lot  replevied.  On  the 
return  of  the  case  into  the  court  below,  such 

fiersooal  decree  should  be  entered.  The  case 
B  still  pending  there.  There  was  no  error, 
io  this  view,  in  not  entering  the  decree  on 
the  amendad  cross-petition,  still  pending. 

On  the  merits  toe  ohancellor  must  have 
found,  as  facts,  that  the  representations  made 
by  Howard  to  Perry  were  made,  not  to  in- 
duce the  sale  of  goods,  but  to  secure  an  ex- 
tension of  time  on  post-due  indebtedness,  for 
the  payment  of  which  Perry  was  then  making 
very  urgent  demand, — threatening  suit;  that 
the  goods  sold  by  the  agent,  Craddock,  were 
sold  Defore,  and  not  on  uie  faith  of,  any  snoh 
representations,  if  then  made  "  la  general  con- 
versation" by  Howard ;  and  that  tlie  goods 
originally  sold  and  those  sold  through  Crad- 
dock were  not  sold  in  retitface  upon  the  re- 
ports of  the  commercial  agencies.  We  can- 
not say  that  these  findings  of  fact  are 
unwarranted.  This  disposes  of  the  appeal  by 
the  Perry  Mason  Shoe  CompaDy. 

The  appeal  of  Blacker,  Oiirstle  &  Co.  (it 
Is  not  a  cross-appc-Al)  questions  the  correct- 
ness of  the  chancellor's  action  in  allowing  the 
eums  set  out  in  the  decree  to  the  receiver  and 
assignee  as  compensation  for  his  services  as 
receiver  and  assignee ;  to  the  receiver  and  as- 
signee OB  attorney's  fees,  and  as  compensation 
for  W.  E.  Howard,  for  services  as  clerk. 

The  assignment  wasdeclared  void  for  want 
of  compliance  with  the  positive  provisions 
of  section  1178,  Code  1880,  the  chancellor 
finding  that  both  Mr.  and  Mis.  Howard  acted 
"in  perfect  good  faith."  The  bill  of  eicep- 
tlons  has  been  stricken  from  the  record,  and 
we  can  only  look  to  the  record,  aside  from 
the  bill  of  exceptions,  in  determining  as  to 
the  propriety  of  the  court's  action  m  these 
points. 

As  to  th«  allowance  made  to  the  receiver 
for  Howard,  we  are  not  prepared  to  say  it  Is 


unreasonable.  In  the  absenoe  of  the  bill  of 
exceptions.  Respecting  the  amount  decreed 
to  W.  O.  Sykes,  as  receiver,  the  chancellor 
manifestly  made  the  allowance  as  a  gross 
sum  for  the  entire  service  as  receiver, — not 
as  part  for  salary  as  elerk,  and  part  as  com- 
missions :  and  this,  as  to  the  mode  of  fixing 
his  compensation  was  correct,  the  receiver- 
ship being  one  "In  which  the  receiver  waa 
at  once  receiver  and  manager  of  a  business. " 
LiehUnatein  v.  Dial.  68  Miss.  58.  As  to  the 
reasonableness  of  the  compensation,  as  to 
amount,  in  the  absence  of  a  hill  of  excep- 
tions, and  "  in  view  of  the  facts  of  the  case, 
and  the  duties  and  responsibilities  of  the  re- 
ceiver," we  cannot  say  the  chancellor  erred 
in  the  exercise  of  the  large  discretion  com- 
mitted to  him  in  such  matters.  BernAeim 
Broe.  V.  Brogan,  06  Hiss.  184. 

More  difficulty  is  encountered  In  the  con- 
sideration of  the  allowance  or  the  attorney's 
fees  to  the  receiver  and  assignee.  We  ccu- 
cur  entirely  with  the  learned  dianeellor  in 
holding  that  It  was  perfectly  proper,  under 
the  circumstances  of  this  case,  for  the  attor- 
neys of  the  receiver  and  assignee  to  accept, 
subsequently,  employment  by  Mrs.  Howard, 
the  preferred  creditor.  The  service  rendered 
was  in  all  respects  the  same— Ideutlcal 
throughout—with  that  which  would  have 
been  necessary  to  be  rendered  by  the  attor- 
neys, had  Mrs.  Howard  not  been  in  the  case. 
"The  validity  of  her  debt  went  to  the  whole 
assignment,"  as  correctly  observed  by  the 
chancellor.  High,  Receivers,  8d  ed,  g  217; 
Beach,  Receivers,  %  368.  Leaving  entirely 
out  of  view,  however,  the  bill  of  exceptions, 
it  clearly  appears — especially  from  the  state* 
ments  tn  the  "petition  for  assignee  and  at> 
tomey's  fees,"  and  the  "receiver's  final  re- 
port"— that  the  amount  allowed  manlfestlr 
embraced,  in  part,  fees  for  services  in  defend- 
ing unsuccessfully  the  suite  brought  by  the 
cross- petitioners  Blacker,  Qurstle  A  Co.,  and 
others,  to  declare  tiM  asslpiment  void.  The 
former  recites  that,  "soon  after  the  fllliig  of 
bis  [ssslgnee's  petition],  numerous  cross* 
petitions  were  filed  by  various  parties  claim- 
ing to  be  creditors,"  etc.,  "setting  up  var- 
ious claims  to  and  liens  upon  the  property 
in  petitioner's  hands  as  an  officer  of  this 
court,  whereby  divers  lasuea  were  taken, 
requiring  adjudication  by  this  court,"  and 
that  said  attorneys  represented  "  this  receiver 
on  the  trial  of  the  said  issues."  etc 

The  question  is  thus  squarely  presented, 
In  the  construction  of  chapter  8  of  the  Code 
of  1893.  where  an  assignment  for  the  benefit 
of  creditors  Is  declared  void,  not  for  actual 
fraud,  but  by  reason  of  failure  to  comply 
with  some  positive  requirement  of  statute 
law,  can  the  assignee — regarded  in  the  char- 
acter of  assignee  or  of  receiver — be  allowed 
fees  for  attorney's  services  rendered  in  an 
unsuccessful  defense  of  the  assignment 
against  cross-petitlooing  creditors,  who  set 
aside  the  assignment,  and  secure  prior  liens, 
under  section  121  of  the  Code  of  1898 ;  such 
fees  to  be  charged  upon  and  payable  out  of 
such  assigned  property,  on  which  such  liens 
have  thus  been  fixed  T 

It  will  serve  to  clear  the  real  point  under 
review  of  embarrsssment  to  say  the  services 
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•f  the  attoiiMTB  of  the  assifnee  and  receiver, 
lendeied  In  Bacoeesfullr  defeDdiiiff  the  claims 
made  bj  Bolton  and  the  Perry  Mason  Shoe 
Compaaj,  In  their  croes-petitions,  whereby 
tbej  aouffht  to  rescind  the  sales  and  recorar 
the  apectflo  goods,  were  services  foi  which 
compensation  was  properly  allowable,  as 
haTingbeen  rendered  In  litigation  resulting 
In  the  preservation  for  all  entitled  to  the 
property  of  the  assignor,  either  ander  the 
•esignnMnt  or  the  cross  petitions.  These 
services  resulted  in  preventing  the  wltii- 
drawal  from  the  property  assigned  of  a  part 
of  it,  open  alike  to  those  protected  by  the 
assignment,  if  it  had  stood,  or  to  those  who, 
as  BuccesBful  cross-petitioners,  fastened  liens 
upon  it.  The  case  of  T.  T.  Haudoek  Carnage 
Co.  T.  Pier,  78  Wis.  582,  Is  decisive  of  this 
point.  Fees  were  allowed  the  assignee's  at- 
torneys in  that  case  for  successfully  defend- 
ing a  roplevin  suit  seeking  to  withdraw 
fnnn  the  proper^  assigned  a  put  of  It  The 
fioart  Mji :  "  8uoh  defense  was  made  for  the 
purpose  of  saving  the  property  then  in  con- 
trove rsy  to  the  creditors  of  the  assignor.  The 
expenses  incurred  by  her  in  making  such 
defense  should  be  reimbursed"  to  the  as- 
aixnee  "out  of  tiie  proceeds  of  the  assigned 
property.  She  must  be  allowed  all  her  neo- 
essary  disburseBients  In  that  action  in  both 
courts,  including  attorney's  fees."  The  prin- 
ciple underlying  this  allowance  is  clear.  In 
Woodntjf  V.  JVtfw  For*,  L.  E.  A  W.  R.  Go. , 
120  N.  T.  Bl,  the  trustee— one  who  had 
"acted  the  part  of  a  trustee,"  In  Juttiee 
Bradley's  language — was  allowed  compensa- 
tion for  bis  own  "time,  labor,  trouble,  and 
traveling  expenses,"  and  his  attorney's  fees 
all  incurred  In  a  successful  litigation  of 
thirteen  years'  duration,  resulting  in  the 
"creation"  and  preservation  of  the  fund.  To 
tiie  same  effect  are  Danial  v.  Fain,  6  Lea, 
268.— the  case  of  a  quasi  bill  of  interpleader, 
filed  in  the  preservation  of  the  estate :  Glark 
T.  Saugtrt  161  Mass.  64,— a  case  where  the 
assignee  made  advances  In  good  faith  to  pay 
vS  an  Insolvent's  itorkmen  before  accept- 
ing an  assignment,  and  subsequently  acting 
under  the  assignment,  which  was  set  aside, 
not  for  any  fraud  with  which  the  assignee 
was  connected,  and  where  the  court  says: 
"Tike  Jury  were  instructed  that  the  aitslgn- 
ment  was  TOfd  as  against  the  plaintiff,  and 
that  any  legal  services  rendered  to  carry  out 
or  maintain  it  could  not  be  paid  for  out  of 
the  estate,  but  that  the  defendant  had  a  right 
to  pay  a  reasonable  sum  for  services.  In  good 
faith,  to  aid  him  in  protecting  the  rights  of 
all  parties,  and  to  enable  htm  so  to  conduct 
the  business  intrusted  to  him  that  the  in- 
terests of  all  parties  affected  by  It  should  be 
guarded.  We  have  no  doubt  the  instruction 
was  right  In  what  It  disallowed.  Jlattingg 
•W.Spermr,  1  Curt.  C.  0.  504. 

With  more  hesitation,  we  are  of  opinion 
that  it  does  not  appear  to  have  been  wrong  in 
what  it  authorized  the  jury  to  allow  the  de- 
fendant. .  .  .  Tlie  instructions  to  the 
lutT,  as  we  Undentand  them,  al  lowed  the  fle- 
lenoant  only  expenses  incurred  in  the  pres- 
ervatim  of  the  property.  What  the  legal 
vervicea  wer^  we  do  not  know ;  but  we  can- 
not say  that  meh  nrrlcet  might  not  be  oec- 

M  L.  a  A. 


essary  to  protect  the  rights  <^  all  the  parties 

interested  In  the  estate ;"  citing  many  au- 
thorities. In  Hunker  v.  jfi'nf,9Fed.  Rep.  277 
felted  in  the  fifth  edition  of  Burrtll  on  As- 
signments, in  noU  7,  at  page  666,  but  omitted, 
strangely.  In  the  sixth  edition),  the  court 
says.  In  a  case  where  the  assignment  was 
declared  void  for  failure  merely  to  comply 
(as  here)  with  the  positive  requirement  of 
statute  law,  to  file  proijer  "inventory  and 
schedule"  after  disallowing  commissions  to 
the  assignee :  "  It  does  not  follow,  however, 
that  all  remuneration  should  be  denied  to  the 
respondent.  Mo  claim  under  the  void  assi  rn- 
ment  .  .  .  can  bo  regarded.  But  for  the 
other  acts  performed  by  the  respondent,  in  the 
way  of  disbursements  and  services,  which, 
considered  Independent  of  the  assignment 
Itself,  were  lawfully  rendered,  and  were 
beneficial  to  tlie  general  body  of  creditors, 
or  which  would  have  been  regularly  Incurred 
by  the  complainant  as  assignee  in  the  core  of 
the  property,  or  In  its  conversion  Into  money, 
bhnuld  bo  allowed.  The  express  assignment 
affords  the  defendant  no  protection.  He  most 
bear  all  the  charges  ana  disbursements  per- 
taining to  It.  .  .  .  But  SB  it  was  not 
illegal  for  the  debtors,  by  parol,  to  put  their 
property  into  the  possession  of  the  re- 
spondent as  their  factor  or  agent  to  sell  it, 
and  distribute  its  proceeds  among  their  credi- 
tors, though  subject  to  be  withdrawn  by  the 
debtors  at  any  moment,  on  the  payment  of 
charges,  and  subject  to  the  attacks  of  execu- 
tion creditors,  or  to  proceedings  In  bank- 
ruptcy, so  the  respondent  may  be  regarded  as 
having  done  what  he  did  under  an  implied 
request  to  that  effect,  and  to  have  acquired 
thereby  an  equitable  Men  upon  the  property 
in  his  possession  for  his  necesssry  services 
and  diBDursementa  therein,  which  should  be 
respected  lu  bankruptcy,  so  far  as  they  have 
been  necessary  and  beneficial  to  the  genernl 
creditors,  or  such  as  the  assignee  in  bank- 
ruptcy would  otherwise  have  received. "  And 
again :  **  The  Items  charged  for  the  attorney's 
fees  must  abide  by  the  sume  rule.  So  far  as 
they,  depended  upon  or  related  to  the  void 
assignment,  they  must  be  disallowed.  Sofar 
as  they  were  expenses  necessarily  incurred  for 
the  preservation  of  ihe  property  or  collection 
of  the  debts,  they  should  be  allowed,  to  an 
amount  whiclh  is  reasonable  and  just."  The 
same  principle  is  announced  In  UoMtingt  v. 
Spenter,  1  Curt.  C.  C.  607,  where  it  was  said 
that  an  assignee  having  claims  against  the 
assienor  for  money  paid  out  in  presurving  the 
fund  may  retain  it,  though  the  asslgameat 
is  avoided,  for  the  reason  tliat  "he  is  under 
no  necessity  to  set  up  the  deed.  He  has  the 
right  of  retention,  to  that  extent,  If  it  were 
wholly  Invalid,  or  had  never  been  made." 
And  the  same  dootrine  on  this  point  is  clearly 
set  forth  in  the  disi'onting  opinion  of  Eiikin, 
J.,  in  Hunt  v.  Weiner,  39  Ark.  79,  which,  as 
to  this  point.  Is  sound  ;  the  court  having  im- 
properly refused,  as  we  think,  to  allow 
charges  clearly  incurretl  in  the  prMervftlion 
of  the  pro|H-'rty.  The  parties ultimak-ly  en- 
titled cannot  (akc  the  property  bencliiiil  and 
preserved,  and  decline  to  pay  siicli  chiirt'ea. 
whether  for  services  rendered  by  Uie  nsslgnre 
or  by  attorneys  for  him,  as  clearly  were 
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rsndered  In  benefltlnx  ud  pzcmttIbc  the 
prmertj. 

Bat  can  the  ustgnee  ud  reoelvw  be  al- 
lowed fees  for  attorneji  for  Mrricea  rendered 
In  uosnccesafullT  reeistiDg  the  crose-peti- 
tlonera  who  assailed  tiie  assigament  ss  void, 
and  had  it  declared  voldT  The  serrlcea  thus 
rendered  were  DOt  in  preseTTtng  the  property 
assigned  for  all  crea iters,  but  In  directly 
resisting  the  claims  of  croas-petltloiiers,— in 
manifest  hostility  to  their  claims.  To  pay 
Uiem  out  of  the  fund  assigned,  after  the  as- 
signment Is  vacated,  and  tiie  right  of  the 
cioBS-petttioneta  to  prior  payment  over  other 
creditors  out  of  such  fund  has  been  estab> 
lished  against  the  opposition  of  the  assignee 
In  such  litigation  adverse  to  the  cross-peti- 
ttonen,  would  be  to  make  the  successful 
litigant  jny  the  counsel  of  his  adversaries  out 
of  Uie  very  property  the  right  to  which  was 
the  question  settled  by  the  litication.  Mani- 
festly, this  cannot  be  done.  In  BurriU,  As- 
iignm.  6th  ed.  p.  619,  it  is  said :  "  A  trustee 
ii  entitled  to  oe  nimbursed  his  expenses, 
though  the  trust  be  subsequently  declared 
void,  if  he  have  acted  In  good  fami."  And 
muiy  authorities  are  cited  to  support  the 
proposition,  tn  w>t€  7.  A  careful  examina- 
tion of  all  the  authorities  shows  that  the 
statement  lacks  precision.  Batoley  v.  Jamea, 
la  Wend.  61:  Be  Wilton,  4  Pa.  480, 
4S  Am.  Dec.  701 ;  Stmart  v.  MeMinn,  I 
WatU  &  B.  100,  80  Am.  Dec.  115,  and  Routs 
V.  Bovoert,  108  C.  183, — simply  announce 
the  well-settled  rule  that  the  assignee  will 
be  protected  in  all  payments  made  to  "  bona 
fide  creditors  of  the  assigaee  In  pursuance  of 
the  assignment,  before  any  other  creditors 
have  obtained  a  Hen  (general  or  specific, 
legal  or  equitable)  upon  the  assigned  prop- 
erty," as  It  is  put  by  this  same  author  in 
sectitm  411,  where  these  same  authorities  are 
cited,  and  In  the  payment  of  expenses  in- 
currol  in  preserving  the  fund.  In  Whits  v. 
HOi,  148  Mass.  81)8,  the  property  assigned 
was  a  printing  press,  and  there  were  uncom- 
pleted contracts,  partly  executed.  The  as- 
signee, ont  of  bis  own  pocket,  omtributed 
the  means  to  complete  Uieee  contracts,  for 
"the  purchase  of  materials'  (148  Mass.  800; 
and  the  payment  tor  labor,  rent,  and  other 
expenses,  and  the  court  said :  **  If  the  as- 
signees are  entitled  to  receive  all  the  proceeds 
of  the  expenditures  made  by  Kimball,  it  is 
clear  that  they  got,  not  only  the  property 
belmglng  to  White  [the  assignor],  but  also 
a  considerable  amount  of  the  property  of 
Kimball  [the  assignee].  This  is  not  just, 
and  we  think  that  Kimball  is  entitled  to 
retain  any  reasonable  and  necessary  expenses 
incurred  by  him,  in  ^ood  faith,  under  bis 
contract  with  White.  Clearly,  this  case  is 
one  touching  disbursements  made  In  benefit- 
ing and  preserving  the  propertv^  and  falls 
uiMer  the  point  first  discussed  in  this  opin- 
ion, as  to  the  attorney's  fees  in  defending 
against  the  claims  of  Bolton  and  others  to 
rescind.  This  was,  it  is  to  be  noted,  an  as- 
signment ill  good  faith.  In  Hunt  v.  WeineVf 
80  Ark.  77,  It  is  expressly  ruled  that  when 
u  assignment  Is  set  aside  as  fraudulent  by 
reason  of  some  particular  proviaion  In  It,  it 
Is  set  aside  oitlrely ;  and  tmsteea,  though 
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ereditors,  are  not  Dermltted  to  ntaia  any  part 
the  proper^  for  the  pnrpoie  of  pa^ng 
themselves,  but  an  required  to  acoount  for 
all  that  came  into  their  hands  under  the  sa- 
slgnment,  as  to  which  we  express  no  i^lnlon, 
remarking  only  that  the  converse  of  thia 
precise  point  Is  held  In  Haatiium  t.  ^)en»er, 
1  Ourt.  C.  0.  607.  But  the  HuiU  Oem  alio 
holds  that  DO  "charges,  oommlsilona,  or  ex- 
penses^dionld  be  allowed  for  any  "servloea 
or  disbursements,"  except  tfaoae  incurred  in 
preserving  the  property,  page  78;  not  even 
premiums  paid  for  insurance,  nor  "clerk 
hire, "  after  the  filfnc  of  the  bill  assailing  tho 
assignment.  It  will  be  seen  how  far  this 
case  is  from  supporting  the  citation.  Id 
PUr^t  CoMt,  aupra,  tha  court  says,  of  at* 
tomey's  teen  sought  to  be  recovered  for 
services  in  unsuccMsfully  defending  the  as- 
signment: "Oan  [the  assignee]  he  reim- 
bursed, out  of  the  moneys  in  her  hands,  for 
her  co^ts  and  disbursements  in  this  action  In 
this  court?  We  think  not.  Were  she  thus 
reimbursed,  it  would  nearly  absorb  the  fund, 
leaving  the  larger  portion  of  the  plaintiff's 
judgment  agairat  Bartell,  the  assignor,  un- 
paid. Hence,  the  effect  would  be  to  compel 
the  pl&intlff  to  pay  such  costs  and  expenses, 
although  he  has  obtained  a  judgment  there- 
for, in  this  court,  against  tha  defendant. 
Such  costs  and  expenses  were  not  incurred  for 
the  benefit  of  all  the  creditna,  of  whom  the 

rilatntiff  Is  one,  but  in  direct  hostility  to  the 
nterMts  of  the  plaintiff."   And  this  in  a 
case,  let  it  be  noted,  where  the  assignment 
bad  been  held  void  because  the  bond  re- 
quired was  void  as  having  been  executed 
by  a  married  woman, — not  for  actual  fraud. 
The  Bsslgnee  had  acted  "  In  perfect  good  faith, 
under  the  direction  of  the  court  believing 
the  assignment  valid."  Page  681.  Otarkv. 
SavyfT.  161  Mass.  06,  draws  the  same  distinc- 
tion.   In  Hunk&r  v.  Bing  (a  well -considered 
case)  0  Fed.  Rep.  280,  all  " commissions'' 
were  denied,  and  only  those  expenses  for  as- 
signee's and  attorney's  services  allowed, 
rendered  In  the  clear  preservation  of  the  fund, 
although  there  was  do  fraud ;  and  the  assigo- 
ment  was  only  declared  void  because,  as  here, 
of  failure  to  comply  with  a  positive  require- 
ment of  statute  law— a  failure  to  file  inven- 
tory and  schedule.    The  court  says  (page» 
380,  281)  :   "  Upon  these  facts  It  Is  clear  Oat 
the  defendant  can  have  no  legal  or  equitable 
claim  to  'commissions,*  as  assignee.  Tho 
assignment  became,  after  the  lapse  of  thirty 
days,  through  the  remissness  of  the  assignee, 
not  merely  voidable,  but  void,  without  suit 
or  other  direct  proceeding  to  avoid  It  There- 
fore, In  contemplation  of  law,  there  was- 
neither  assignment  nor  assignee;  neither 
trust,  trust  property,  nor  trustee.   The  as- 
signed property  reverted  by  operation  of  law 
to  the  aasifnors.   It  became  liable  to  th* 
attachments  and  exeoutlwu  of  creditors. 
.    .    .    No  claim  in  the  character  of  assignee- 
can  therefore  be  allowed  to  the  defendant; 
nor  for  the  period  of  thirty  days,  during 
which  the  assignment  was  In  force  (&■ 
Oroughweii,  17  Nat.  Bankr.  Reg.  887)  can 
any  claim  be  entertained  for  commisstona, 
since  the  assignment  subsequently  lapsed  and 
became  void,  through  what  muat  be  legallyr 
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btld  to  h&ve  been  the  fauU  oC  the  uslgDee 
blmaelf,  lo  not  filing  such  a  acliedule  ae  he 
could.'  And  the  same  rule  waa  applied  aa 
to  attomer^a  fees,  wge  968.  Aformri  can- 
Dot  Mch  feet  tie  allowed  the  attonieTi,  or 
mch  commissions  the  aaaignee,  when  the  as- 
signment  is  declared  void  for  actual  fraud, 
cBpecially  if  participated  in  by  the  assignee, 
as  in  SoUn^  w.  Urieoin  8av.  Bank,  85  Tenn. 
S70,  CH  as  to  which  the  circumstancei  are 
■uch  aa  to  charge  the  assignee  with  notice  of 
such  fraud,  as  In  EmUhh*  t,  Awn«er,l  Curt.C. 
G.  607,  506,  afine  case.  Hr.Burrill  states  the 
true  rule  In  section  881,  6th  ed.  p.  637.  By 
tax  the  beat- considered  case  on  this  whole 
■nbjeci,  ^hich  we  hare  been  able  to  find,  is 
the  case  of  May*r  t.  HoMord,  4»  Hun,  222. 
the  reasoning  In  which  we  entirely  ap- 
prove, tiiroughont.  There  oouuael  fees 
and  aasijgnee's  disbaraamenta  were  asked 
to  be  allowed  out  of  the  assigned  prop- 
aiij,  In  two  clasaea  of  cases.— one  lo  which 
the  assignee  had  successfully  resisted  at- 
tacks opon  the  assignment.  Id  which  they  were 
allowed;  and  one  in  which  the  assignee  had 
unsucG^sfully  resisted  such  attacks, Tq  which 
theyweredisallowed.  The  court  Bays.aa  to  the 
latter  (page  330,  49  Hun) :  "By  the  judg- 
ments reoovered  in  those  suits,  the  conclusion 
was  reached  by  the  court,  andsnstatoedonap 

Kklf  that  the  assignment  was  unlawful  and 
udulmt,  and  the  defenses  made  by  the  as- 
signee were  of  no  service  or  benefit  whatever 
to  the  assigned  eatate.  And  where  services 
may  be  performed  by  an  assignee  .  .  . 
the  atttborltiaa  have  never  proceeded  so  far  as 
to  sanotloB  a  claim  made  by  hfm  for  reim- 
bursement, en  account  of  soch  service,  out 
of  the  assigned  property.  On  the  contrary, 
the  expenditures  allowed  to  him  have  been 
limited  to  those  which  arc  incurred  .  .  . 
on  behalf  of  tba  assigned  estate,  and  for  Its 
beneflL  When  ttwy  reault  otherwise,  and 
prove  to  be  dlaastnraa  Instead  of  beneficial, 
then  the  rule  which  is  sanctioned  by  the  au- 
thorities by  Implication  decidedly  excludes 
their  allowance.  This  rule  has  been  sup- 
ported by  the  fact  that,  when  the  successful 
creditor  commeacea  bis  action  to  set  aside  the 
assignment  aa  fraudulent,  he  acquirea  a  Hen 
upon  the  debts,  property,  and  equitable  in- 
terests uf  the  debtor,  and  the  ellect  of  acquir- 
ing that  Hen,  in  judgment  of  law,  is  to 
entitle  him  to  the  benefit  of  the  aaslfcned 
property,  for  the  payment  of  his  iodebtedDess 
as  of  the  time  wlien  the  action  itself  to  set 
aside  the  assignment  was  commenced.*  And 
the  court  proceeds  to  review  authorities  sup- 
posed to  warrant  such  allowance,  and  shows 
tliey  are  only  applicable  lo  cases  where  the 
compensation  ia  for  such  "acts  of  the  as- 
signee, or  persons  employed  bv  him, "  as  are 
"Kir  the  benefit  of  the  assigoea  estate." 

BectlMi  582  of  the  Code  of  1892  refers  alone 
to  such  compensation  and  expenses  as  are 
proper  to  be  awarded  aa  having  Iwea  earned 
In  itfeserring  the  catato  in  the  discharge  of  a 
receiver's  ordinary  duties,  aa  does  section 
119.  And  this  rule  must  be  the  same  whether 
the  aaalgnment  is  void  for  actual  fraud,  or 
for  failure  to  comply  with  some  positive  re 
qutrement  of  the  statute  law.  The  good 
faith  of  neither  assigBor  nor  of  asrignee.  nv 
tt  L.  R.  A. 


of  both,  can  avail  to  supply  ths  lack  of  legal 
validity  in  the  assignment.  In  Uie  latter  c»se. 
As  said  in  Hunt  v.  Wnner.  89  Ark.  76,  "the 
assignees  are  chargeable  with  notice  of  the 
contents  of  the  instrument  under  which  they 
claim,  and  must  be  deemed  cognizant  of  and 
particfpators  in  the  unlawful  [not  necessarily 
fraudulent  in  fact]  object;"  citing  authori- 
ties. Thisrule,  too,  of allowiogtl^assigDee 
and  receiver  only  such  counsel  fees  as  were 
for  services  rendered  In  benefiting  and  pre- 
serving the  property  assigned,  is  strictly  in 
harmony  with  section  119  of  the  Code  of  1892. 
aided  by  section  582.  The  compensatlrai  and 
necessary  expL-pses  referred  to  in  section  582 
are  those  earned  in  benefiting  and  preserving 
the  trust  estate  for  the  parties  ultimately  en- 
titled. And  It  is  also  in  perfect  harmony 
with  Mem^hit  Oivotry  Oa.  v.  Leach,  71 
Miss.  965.  whera  tlie  counsel  fees  were 
allowed  tlw  assignee  and  receiver  for  tbe 
services  of  attorneys  who  hftd  sncoessfully 
defended  the  assignment.  No  counsel  fees 
for  such  defense  would  have  been  allowed 
there,  had  the  assignment  been  annulled,  be- 
yond such  as  were  rendered  in  preservinc  tlie 
estate.  " Qualification  of  the  assignee.'pte- 
paring  his  "petition"  and  " lnvent(»y. *  were 
services  of  this  character,  any  way.  The  true 
test,  therefore,  as  to  whether  expenses  in- 
curred by  an  assignee,  and  compensation 
claimed  by  him  for  services  rendered,  whether 
by  himself  or  his  attorneys,  are  to  be  allowed 
out  of  the  ostHte  assigned.  Is  not  whether  the 
assignment  was  set  aside  for  actual  fraud  of 
tlie  assignor  of  tlie  assignee,  or  both,  or  for 
failure  to  comply  with  some  requirement  of 
law,  statute  or  common,  but  is  to  he  found 
solely  in  the  nature  and  character  of  such  ex- 
penses and  mch  services,  as  affecting  bene- 
ficially or  Injuriously  soch  estate.  If  such 
expenses  and  such  services  benefit  such  eMate, 
better  it,  enhance  It  in  value,  preserve  It  for 
those  ultlmstely  adjudged  entitled,  whether 
under  tlie  instrument,  according  to  Its  terms, 
or  against  the  instrument,  as  successful  cross- 
petitioners  assailing  the  inslrument,  then,  in 
every  such  case,  such  ultimately  entitled 
parties  must  take  the  estate  charged  with  tbo 
payment  of  such  expenses  and  such  services. 
They  cannot  take  the  eatate  thus  bettered, 
improved,  enhanced  in  value,  or  even  pre- 
served, merely,  without  paying  for  such  ex- 
penses and  tbe  services  which  have  so  pre- 
served, bettered,  or  Improved  it.  This  is  the 
manifest  justice  of  such  situation.  And  the 
obligation  thus  to  pay  arises,  not  out  of  the 
instrument,  stall,  but.  quite  Independently 
of  tbe  instrument,  Is  raised  or  Implied  by  tbe 
law  out  of  such  situation.  In  furtherance  of 
manifest  right  and  justice.  In  this  view, 
also,  It  Is  quite  clear,  as  held  by  £akln,  J., 
In  Hvnt  V.  Weiiur,  tupra,  that  such  expenses 
and  such  services  sre  not  to  be  measured,  as 
to  time,  by  the  fact  that  they  were  incurred 
or  rendered  before  or  after  the  saslgament 
may  be  declared  void,  but  simply  and  oaly 
bv  tlie  extent  to  which  (no  matter  as  to  the  date 
oi  setting  aside  tbe  assignment)  they  have, 
as  Stated^  preseved  or  bettered  the  estate. 
This  Is  the  principle  of  T/tompnon  v,  Phmix 
Int.  Co.  <>f  Brot^ktgn,  A.  T.  136  U.  S.,  at 
pages  394,  395.  84  L.  ad.  418.    Of  such  a  teat 
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DO  partj  CftD  complaio.  Founded  In  reaaon, 
working  cot  right,  it  must  be  sound  law ; 
and,  as  Been,  U  is  the  clear  and  well-settled 
result  of  all  well-considered  authorities,  In- 
cludiag  Memphit.  Qroeery  Oo.  t.  LeaA,  71 
Hiss.,  as  shown  rupra. 

If  it  be  said  that,  however  true  all  this 
may  be  as  to  tbe  ordinary  assignee,  it  canaot 
be  of  the  aaaignee  who  becomes  a  receiver  of 
the  court,  under  chapter  8  of  tbe  Annotated 
Code  of  1892,  a  careful  consideratfoQ  of  that 
chapter  will  show  that  the  principles  an- 
nounced are  strictly  applicable  to  tbe  aa- 
flignee  receiver  therein  referred  to.  He  does 
not  cease  to  be  assignee  hj  becoming  also,  and 
additionally,  the  receiver  of  tbe  court.  His 
functions  as  receiver  supervene,  but  do  not 
displace  his  duties  as  assignee.  Whether  the 
assignment  be  lustained  or  anullod  is  im- 
material to  him,  as  receiver.  In  either  case, 
and  whether  there  be  any  contest  over  the 
aseignment  at  all,  or  not,  as  receiver  he  pro- 
ceeds with  tbe  duties  of  a  receiver,  under  the 
orders  of  the  court ;  pays  taxes,  insurance 
charges;  keeps  and  preserves  the  estate  for 
those  ultimately  entitled.  If  the  assignment 
be  sustained,  he  distributes  the  funds  re- 
alised, to  the  beneficiaries  named  In  the  as- 
signment, according  to  the  terms  of  the  as- 
signment. If  it  be  annulled,  he  distributes 
such  funds  to  tbe  successful  cross  petitf  oners, 
according  to  the  statute  (said  chapter  8). 
Over  the  administration  of  the  estate,  in 
either  case,  as  receiver,  he  presides,  dis- 
charging, In  its  preservation,  wbetlier  for 
those  claiming  under  or  those  claiming 
against  the  assignment,  the  duties  of  a  re- 
ceiver, under  the  superintendence  of  the 
court.    As  such  receiver,  he  should  take  no 

fiart  In  contests,  If  inaugurated,  but  stand 
ndifferent  between, — concerned  merely  in 
caring  for  the  estate.  And  for  these  duties 
of  administration— tbe  things  done  directly 
by  himself,  or  through  attorneys  for  him.  In 
preserving  the  estate — he  is  to  be  allowed 
compensation  on  the  same  principles  obtain- 
ing ordinarily  as  to  receiverships.  He  should 
not  employ  counsel,  as  receiver,  to  defend 
the  assignment.  If  he  does  he  takes  the  risk 
of  leimDursement  for  fees  and  costs,— to  be 
allowed.  If  successful,  and  the  estate  is 
benefited ;  otherwise,  not.  Hfo  matter  in  what 
form  the  assault  is  made  on  tbe  instrument, — 
whether  by  preferred  or  unpreferred  credi- 
tors; whether  with  purpose  wholly  tonnnul, 
or  merely  to  strike  from  It  tbe  preferences, 
under  section  124,— he  la  at  all  times,  Id  his 
capacity  as  receiver,  and  stakeholder,  a  cus- 
todian, merely,  of  the  fund,  for  those  en- 
titled. It  is  true,  he  is  to  be  made  a  partv 
defendant  to  the  cross-petitions.  But  credi- 
tors "  may  be, "  also.  If  the  assault  upon  the 
instrument  is  made  with  the  purpose  of 
wholly  setting  it  aside,  be  and  the  assignee 
'may  remain  the  sole  defendants, — rather, 
however,  in  bis  still  subsisting  character  of 
assignee,  than  of  receiver.  Thesuperwlding 
to  bis  character  of  assignee,  in  which  he  has 
usually  defended  heretofore,  of  the  duties  and 
character  of  a  receiver,  for  purposes  of  pure 
administration  of  the  trust,  is  for  tbe  said 
latter  purpose  alone :  and  it  was  not  meant 
tliat,  when  defending,  he  was  not  to  be 
28  L.  R  A. 


regarded  In  his  still  wbsitting  character  of 

assignee.  Treating  him,  then,  when  mads 
defendant,  as  defending  as  assignee,  he  would 
be  the  only  necessary  party  defeudut  to  a 
cross- petlticm  seeking  to  annul  the  assign- 
ment. Bee  Hunt  v.  Wfiner,  89  Ark.  76,  and 
the  authorities  cited,  and  Tnuteatyf  Internal 
Imp.  Fund  of  Florida  v.  Oreenough,  106  U. 
8.  637,  36  L.  ed.  1158.  But,  though  the  only 
necessary  party  defendant,  creditors  "may 
be",— uUier  creditors  "may  be,"— net  only 
when  the  object  of  the  cross-petition  Is. 
claiming  under  tbe  assignment,  to  enforce  it 
{Hvnt  v.  Weinvr,  tupra),  hut  "may  be" 
whenever  the  assignee,  not  willing  to  incur 
tbe  risk  of  costs  and  fees  incurred  in  an  un- 
successful defense,  ahall  (as,  in  prudence,  he 
always  ought  to)  notify  the  o^r  creditors 
to  defend,  or  to  indemnify  him  against  the 
loss  of  such  expenses  and  fees.  He  "  may"  so 
indemnify  himself,  and  the  parties  interested 
to  sustain  tbe  Instrument  will,  manifestly, 
heed  bis  notice,  and  defend  themselves,  or 
give  him  such  indemnity.  And  his  right  to 
this  indemnity  is  the  complete  answer  to  any 
apparent  hardship  supposed  to  arise  from  the 
construction  of  this  chapter  8  which  we  are 
anDOUDcing.  It  has,  besides,  been  expressly 
so  decided  In  the  finely  reasoned  opinion 
hereinbefore  quoted  (Maytr  v.  Hazard.  49 
Hun.  223),  when  tbe  court  says  at  page  327, 
speaking  of  fees  asked  to  be  allowed  the  as- 
signee for  attorneys  for  services  in  unsuc- 
cessfully defending  tbe  assignment:  "No 

?:ood  reascnt  appears  to  support  these  charges, 
or  the  services  and  disbursements  on  account 
of  which  they  were  made  were  hostile  to  the 
judgment  creditors,  who  have  succeeded  iu 
their  nctions;  and  for  such  hostile  proceed- 
ings tbey  cannot,  on  any  sound  principle,  be 
held  to  oe  accountable.  The  services  per- 
formed, and  the  disbursements  made,  were 
for  the  benefit  of  tbe  creditors  entitled  to  be 
paid  out  of  the  estate,  under  the  assignment, 
and  that  benefit  would  form  a  legal  lounda- 
tion  for  incurring  a  liability  on  their  part  to 
repay  tbe  expenditures.  The  assignee  is  not 
without  protection  because  he  cannot  be  al- 
lowed to  charge  these' expenditures  against 
the  assi^ed  estate,  for  ft  was  within  his 
power,  when  these  actions  were  brought,  ta 
call  the  creditors  together,  under  the  assign- 
ment, who  were  Interested  tn  maintaining 
It,  and  secure  an  obligation  from  them  to 
indemnify  him  against  any  expenditures  he 
miirht  make  in  defending  toe  actions,  and  in 
that  manner  endeavorins  to  promote  their  in- 
terests. That  fa  what  Be  snould  have  done, 
and  by  adopting  that  proceeding  he  would 
either  have  protected  himself  against  all 
possible  loss,  or  have  been  absolved  from  the 
obligation  of  resisting  tbe  actions  in  efforts 
made  to  sustain  the  assignment.  These  credi- 
tors, and  not  tbe  judgment  creditors,  are  the 
persons  to  whom  he  should  have  placed  him- 
self in  the  situation  to  look  nv  hit  ex* 
penditures.  in  case  of  an  adverse  result  in  the 
suits;  and  his  failure  to  do  that  presents  no 
legal  ground  for  charging  these  expenditures 
on  the  assigned  property,  and  in  that  manner 
practically  defeating  the  actions  brought  by 
the  judgment  creditors.  Any  other  or  dif- 
ferent rule  would  operate  m  an  Inducement 
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to  the  tmigatt  to  ourj  on  protracted  Iftln- 
tiOM  It  tbe  eipeose  of  the  estate,  and  Id  t£at 
ws7«dlniiDtBh  tlie  amount  which  should  be 
ftvallsble  u>  the  successful  judgment  credi- 
tors, or  perhaps  exhaust  it  altogether." 

19ie  d&or«e  on  the  appeal  of  th«  Psrry  Maton 
8koe  Omnpanjf  it  ajjiniieti. 

Tftt  deme  on  the  appeal  of  Blacker,  Ourrtle 
4t  Oo.  i»  aMrmed  at  to  tha  eompentation 
OMonfaJ  IF.  E.  Howard  and  W.  0.  Bgkee,  re- 
teiter  and  Mtighee,  and  it  reverted  a*  to  (he  feet 
Mowed  him  for  attoma/'t  feet  t »  dtfending  un- 
«IMMI0(%  agaitut  tSa  erou-petttiont  upon 


which  the  aaslromeDt  waji  Tacated,  aad 
remanded,  with  directioDS  to  the  court  below 
to  allow  the  assignee  and  receiver  a  rea- 
sonable sum  for  attorney's  fees  in  the  re- 
ceirership  proper,  for  services  rendered  In  tlie 
care  and  preservation  of  the  estate,  and  for 
services  rendered  in  defendtoK  against  the 
cross- petitions  of  Bolton  and  the  Perrr  Mason 
Shoe  ConLpaoy,  seeking  to  rescind  the  sales 
and  witlidraw  specific  property  from  tlie 
estate.  Costs  on  tliis  appeal  to  be  equally 
divided.    Decree  accordingly. 


PENNSYLVANIA  SUPREME  COURT. 


Julius  LEWET,  AppL, 
e. 

H.  C.  FRICK  COKE  00. 
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Tho  I'lmiilin  of  ttia  statute  of  limitations 
■fiainst  a  cause  of  action  fbr  removal  of 
eoal  from  a  itratum  beneetb  the  surface  of  land 
bj  wroivfulljr  extending  a  mine  under  lands  of 
etber  owners  besrios  only  from  the  tlmeof  actual 
dlsoovery  of  the  tresiwaB,  or  the  time  when  di». 
oovery  waa  reasonably  possible,  at  least  so  far  as 
it  applies  to  the  recoverr  of  oompenBatlon  which 
wouM  be  allowabto  on  •  bill  for  ao  account  In 
equity  In  a  state  where  equity  is  administered 
tlaougb  eommon-Iaw  forms  of  action. 

Otareh  11,  uaSu) 

APPEAL  by  plaiotlfl  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  nestmorc- 
laud  County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  valne  of  certain  coal 
which  had  been  taken  by  defendant  from  un- 
der land  owned  by  (be  plaintiff.  Reverted. 
Tbe  facu  are  stated  in  the  opinion. 
Metert.  WUliams.  Sloan  ft  GrilBth  and 
Atkinson  ft  Peoples  for  appellant. 

JKusrs.  JaMos  S.  Moorhead  and  46bn 
B.  Head  for-  appellee. 

WiUianss,  J.,  delivered  the  opinion  of 
the  court : 

The  legal  question  on  which  this  appeal 
depends  is  beset  with  dlfflculty.  The  inter- 
ests to  be  affected  by  it  must  increase  in 
magnitude  as  the  value  of  the  minerals  in 
which  this  slate  abounds  Increases.  It  Is  not 
directly  ruled  by  any  of  our  own  cases,  and 
we  are  at  lll>erty  to  treat  it  as  a  question  ol 
first  impression.  Tbe  facts  are  not  in  dis- 
pute. The  plaintiff  is  the  owner  In  fee  sim- 
ple of  a  lot  of  land  lying  in  the  outskirts  of 
tbe  borough  of  Connellsville,  containing 
abont  one  acre  and  %  quarter.  lliiB  lot  is 
underlaid  with  coal,  which  bas  not  been 


Hon.— Tbe  above  ooite  is  a  oovel  remarkable  11- 
tastratfoD  of  tbe  exceptions  to  tbe  statute  of  llml- 
tatloQS  wlihifa  arise  in  cases  of  eonoeoled  cauaes  of 
eotlon  as  It  involves  Isroorance  of  the  trt-Bpoas  and 
took  o<  opportunity  to  discover  it  rather  than  act- 
ual eoooeslnent.  See  levtew  of  oases  as  to  con- 
oealneot  by  fraud,  in  note  to  Sbelleaberger  v. 
BaoKMS  Orcbb)  S  B.  A.  ML 
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severed  from  the  surface  by  lease  or  sale,  and 
which  the  plaintiff  has  made  no  effort  to 
mine  or  remove.  The  defendant  company 
owns  a  considerable  body  of.  coal  lands  in 
the  same  nelgliborbood,  which  adjoins  and 
practically  surrounds  the  plaintfu's  land, 
and  is  engaged  in  mining  and  removing  its 
coal  throiigh  openings  upon  Its  own  lands. 
In  1884,  in  the  progrcM  of  its  mining  oiiera- 
tions,  the  defeadaDt  company  made  ao  0[>cn- 
ing  or  passageway  through  the  plaintiff's 
coal  under  one  corner  of  his  lot,  which  was 
from  75  to  100  feet.ln  length,  about  6  feet  In 
height,  and  8  to  9  feet  wide.  The  coal  re- 
moved, amounting  to  more  than  4,000  bush- 
els, was  brouc-lit  to  the  surface  through  the 
defendant's  pi'is  or  openings  on  its  own  lands, 
and  iisetl  or  disposed  of  as  its  own.  Tlie 
plaintiff  had  do  knowledge  of  tlie  trespass 
upon  him  or  the  removal  of  his  coal,  and  no 
means  of  knowledge  within  his  reach.  In 
1801,  some  seven  years  after  his  coal  was 
taken,  as  be  alleges,  he  first  became  aware  of 
his  loss.  In  the  following  year  he  brought 
this  action,  and  is  met  with  the  statute  of 
limitations  as  a  defense.  Tlie  contention  is 
that  it  began  to  run  in  1684,  when  the  coal 
was  taken,  and  had  barred  his  remedy  one 

J 'ear  before  be  knew  that  a  cause  of  action 
lail  accrued.  Tbe  court  below  so  ruled.  Tiie 
correctness  of  this  ruling  Is  the  only  ques-  ' 
tion  now  to  be  considered.  When  did  the 
statute  begin  to  run?  The  gencntl  rule  is, 
ss  stated  by  the  learned  trial  judge,  tlint  it 
begins  to  run  from  the  act  done,  but  this  is 
not  of  universal  application.  Tbe  statute 
makes  certain  exceptions.  As  to  all  persons 
who  may  be,  when  tbe  cause  of  action  ac- 
crues, "within  the  age  of  twenty  one-years, 
femmf  eorert,  non  oompoi  menlit,  imprisoned, 
or  beyond  sea,"  it  Is  provided  that  the  stat- 
ute shall  not  begin  to  run  until  such  dlsHbil- 
Ity  ceases.  In  1843  a  supplementary  shiiute 
restrained  tlie  running  of  the  limitation  g  ill 
further  so  as  to  Include  a  resident  plaintiff, 
laboring  under  no  disability  whatever,  if  the 
defendant  debtor  or  wrongdoer  should  be  be- 
yond sea  when  the  cause  of  action  arose.  As 
to  such  a  plaintiff  the  running  of  tlie  statute 
does  not  begin  until  the  return  of  the  dubtor 
or  tre»pa<iser  to  this  country,  so  that  procred- 
ings  against  him  become  possible.  It  Is  eany 
to  see  thit  tlie  mischief  wlilch  the  statute  was 
intended  to  ranedy  was  delay  In  the  asser- 
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tlon  of  •  legal  right  whtcli  It  wa»  practica- 
ble to  assert.  The  remedj  provided  was  a 
denial  of  prooesi  to  ooe  who  had  slumbered 
for  six  years  during  which  process  was  with- 
in his  reach.  The  cases  in  which  this  denial 
would  work  a  positive  and  an  apparenthard- 
ship,  so  far  as  they  were  foreseen  by  Uie  law- 
makers, were  provided  for  by  the  exceptions 
to  which  we  hAve  referred  and  by  the  Afit  of 
1842.  These  have  been  extended  by  the 
courts  so  as  to  Include  other  cases  which, 
while  not  within  the  letter  of  the  statute, 
were  held  to  be  within  the  spirit  of  the  pro- 
tIso.  Thus,  it  was  held  in  BaU  v.  Vande- 
grijt,  8  Binn.  374,  that  "it  is  the  spirit  of 
the  statute  of  limitations  to  allow  twenty-one 
years  from  the  time  that  a  person  might  make 
entiy  on  land  and  snpnort  an  action"  before 
takiuK  away  his  remedy.  For  ttilt  reascm  it 
was  decided  that  It  did  not  mn  against  one 
who  bad  a  possibility  of  title,  but  no  pres- 
ent right  of  entry.  Again,  it  was  lield  that, 
when  the  plaintiff  had  been  kept  in  ignorance 
of  his  rights  by  fraudulent  practices  on  the 

eart  of  the  defendant,  the  statute  did  not 
egiu  to  run  against  him  until  discovery  of 
the  fraud. 

The  earliest  case  I  have  found  in  which 
the  courts  of  this  state  applied  this  doctrine 
in  a  common-law  action  Is  Jone»  v.  Beet^ 
found  in  1  Smith's  Laws,  p.  80.  Tlie  case 
was  tried  at  circuit  before  Yeates  and  Siniih, 
Jutliea.  It  appeared  that  Bees  had  sold  a 
negro  to  Tones  in  1786,  alleging  him  to  be  a 
slave.  The  negro  was  in  fact  a  freeman,  bnt 
had  been  kept  in  Ignorance  of  it  by  the  fraud- 
ulent practices  of  Reea.  He  discovered  the 
fraud  and  his  own  freedom  in  1801,  and 
brought  an  action  against  Jones  for  the  pur- 
pose of  baring  his  freedom  established  in  a 
court  of  law,  and  of  reoovering  damages  for 
his  deprlration  of  IL  He  recovered.  Jones 
then  brought  an  action  against  Rees  to  re- 
cover the  price  paid  for  the  negro  some  slx> 
teen  years  before,  and  for  damages.  Rees  set 
up  tbe  statute  of  limitations.  The  court  re- 
fused to  sustain  the  plea,  giving  as  a  reason 
therefor  tliat^  "whenever  there  is  afmud,  the 
aet  of  limitations  Is  no  plea,  unless  the  fraud 
be  discovered  within  the  time ;"  that  Is,  with- 
in the  time  fixed  by  the  statute,  or  six  years 
before  suit  brought.  To  make  this  entirely 
clear,  it  was  added  that,  "while  the  slavery 
of  the  negro  was  uncontested,  the  plaintiff 
bad  no  ground  to  suppose  he  had  been  in- 
jured or  deceived ;  but,  when  he  obtained  his 
libertj  In  a  due  course  of  law,  the  plaintlil's 
cause  of  action  aocnud  against  tne  defend- 
ant." 

This  rule  was  applied  in  an  action  of  eject- 
ment in  Thovipton  v.  Smith,  7  Serg.  &  R. 
209,  10  Am.  Dec.  458,  and  was  stated  by 
Titghman.  Ch.  J.,  at  page  214,  as  follows: 
"After  the  discovery  of  the  fraud,  a  man  has 
ft  right  to  avail  himself  of  the  statute;  but 
ao  long  as  the  fraud  Is  unknown,  pending  the 
concealment  of  the  fraud,  the  statute  ought 
not  to  run.  Tlie  discovery  of  the  fraud  gives 
a  new  cause  of  action."  This  rule  has  long 
been  applied  in  equity,  where  two  good  rea- 
sons are  given  for  It  The  first  Is  tiiat  it 
would  be  ineqaitable  to  permit  a  defendant 
to  profit  bv  his  own  fraud.  The  other  is  that 
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one  who  cannot  assert  his  right,  because  the 
necessary  knowledge  is  Improperly  kept  from 
him,  is  not  within  the  mischief  tbe  sjatut* 
was  intended  to  remedy,  but  Is  within  the- 
spirit  of  the  proviso  that  restrains  Its  opera- 
tion. Courts  of  equity  go  a  step  further 
still,  and  decline  to  apply  the  statute  whero 
the  plaintiff  neither  knew,  nor  had  reason- 
able  means  for  knowing,  of  the  existence  of 
a  cause  of  action.  Butlf  tiie  cause  of  action 
be  known,  or  might  have  been  known  by  tho 
exercise  of  vigilance  In  the  use  of  means 
within  reach,  equity  follows  the  law  and 
applies  the  statute.  Hamilton  v.  SamiUon, 
18  Pa.  20,  66  Am.  Dec.  666 ;  Neap's  App.  85 
Pa.  887.  Mere  ignorance  will  not  prevent 
the  running  of  the  statute  in  equity  any 
more  than  a  law ;  but  there  is  no  reason, 
resting  on  general  principles,  why  ignoranoo 
that  is  the  result  oi  the  defendant's  conduct, 
and  not  of  the  stupidity  or  negligence  of  tbo 
plaintiff,  should  not  prevent  the  running  of 
the  statute  in  favor  oi  the  wrongdoer. 

It  seems  to  be  a  general  doctrine  in  couito 
of  law  that  the  plaintiff  U  bound  to  know  of 
an  Invasion  of  tbe  surface  of  his  close.  Hw 
fact  that  his  land  is  a  forest,  and  that  the 
defendant  goes  into  Its  Interior  to  trespass  by 
the  cuttinifof  timber,  does  not  relieve  againrt 
its  operation.  What  is  plainly  visible  bo 
must  see  at  his  peri],  unless,  by  actual  fraud, 
his  attention  Is  diverted  and  his  vigilanoo 
put  to  sleep.  But  ought  this  rule  to  extend 
to  a  subterranean  trespass?  The  surface  lo 
visible  and  accessible.  Tbe  owner  may  know 
of  its  condition  without  trespassing  on  oth- 
ers, and  for  that  reason  be  is  bound  to  know. 
Tbe  interior  of  the  earth  is  invisible  and  IB- 
accessible  to  the  owner  of  the  surface,  un- 
less he  is  engaged  in  mining  operations  upon 
his  own  land ;  and  then  he  can  reach  no  paft 
of  his  own  «>al  stratum  except  ibat  which  bo 
is  actually  removing.  If  an  adjoining  land- 
owner reaches  the  plaintiff's  coal  urougb 
subterranean  ways  uiat  reach  the  surface  on 
bis  own  land  and  are  nnder  his  actual  con- 
trol, the  vigilance  the  law  requires  of  tho 

Slaintifl  upon  the  surface  is  powerlesi  to 
etect  tbe  invasion  by  his  mlgVbor  of  tiw 
coal  100  feet  under  the  surface. 

The  case  at  bar  affords  an  excellent  iUnstm- 
tion  of  ignorance  due  to  the  defendant's  con- 
duct, and  without  fault  on  the  part  of  the 
plaintiff.  The  defendant  was  mining  its  owa 
coal  through  Its  own  shafts  or  drifts  opened 
on  its  own  lands.  In  the  course  of  Ita  opera- 
tions, and  for  Its  own  convenience,  it  pushed 
an  entry  or  passage  under  the  plaintiff'*, 
lands,  and  appropriated  the  coal  removed 
therefrom.  It  was  bound  to  know  Its  own 
lines,  and  keep  within  them.  If,  by  mistako 
or  for  any  other  reason.  It  did  Invade  the 
mineral  estate  of  another,  and  remove  and 
appropriate  the  ooal  therefrom,  good  con- 
science required  that  It  should  disclose  the 
fact,  and  pay  for  the  coal  taken.  Ita  fail- 
ure to  do  this  is,  in  its  effecu,  a  fraud  upOB- 
the  injured  owner;  and  If  he  has  no  knowl- 
edge of  the  trespass,and  no  means  of  knowl- 
edge, such  a  fraud,  wheUier  It  be  called 
constructive  m  actual,  should  jwotect  hli» 
from  the  running  of  the  statute.  We  taiv» 
felt  conalnloed  to  reoognl&e  the  aoaoeptlbll  ■ 
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1^  of  land  to  dlrlsioa  Into  as  many  eitatea 
Im  ttm  ilmpl*  M  there  ue  Btrats  that  make 
■p  the  earth's  cnut,  aod  to  protect  the  own- 
era  of  these  separate  estates  from  each  other. 
Thus,  the  possession  of  one  who  has  a  title 
lA  the  mrface  only  doe*  not  extend  to  or 
■fleet  noy  subjacent  estate.  The  occupancy 
of  ■  ooaf  stratum  for  more  than  twenty-one 
Tears  will  not  give  title  to  the  surface  abore 
it,  or  the  oil  or  gas  stratum  below  it.  The 
lav  does  not  require  imp<sai  bill  ties.  It  rec- 
oniizes  natural  conditions,  and  the  tmmuta- 
buity  of  natural  laws.  The  owner  of  the 
•urfaoe  oanoot  see,  and  because  he  cannot  see 
the  law  does  not  require  him  to  take  notice 
of,  what  goes  on  In  the  subterranean  estates 
below  him,  with  which  he  ha*  no  communi- 
cation through  openioffs  within  bis  inclos- 
ures  or  under  Iiis  control.  On  the  other  hand, 
one  who  is  in  possession  of  a  lower  stratum 
is  not  bound  to  know,  nor  can  he  be  affected 
br,  what  la  going  on  upon  the  snrfiwe  above 
him,  or  In  a  etlinower  estate  under  bis  feet 
The  owner  of  each  stratum  must,  however, 
take  notice  of  what  affects  bis  own  estate  so 
u  he  Is  In  posseasioD  of  or  has  access  to 
it.  In  the  case  before  us  no  severance  of  the 
ooal  from  tbe  surface  has  taken  place.  The 
MUe  irf  the  platntlff  extends  from  the  lurface 
Co  tli0  center,  but  actual  poasesslon  is  conDned 
to  tbe  surface.  Upon  Uie  surface  he  must 
be  held  to  know  all  that  the  most  careful 
observation  by  himself  and  his  employ^ 
eould  reveal,  unless  his  Ignorance  is  induced 
by  the  fraudulent  conduct  of  the  wrongdoer. 
But  in  the  coal  veins,  deep  down  In  the 
earth,  he  cannot  see.  Neither  In  person  nor 
tj  hli  servants  nor  employ^  can  be  eiplore 
tnelr  recesses  la  search  for  an  intruder.  If 
on  adjoining  owner  goes  beyond  his  own 
boundaries  in  tbe  course  of  his  mining  opera- 
tions, the  owner  on  whom  he  enters  has  no 
means  of  knowledge  within  his  reach.  Noth- 
Ing  short  of  an  accurate  survey  of  the  interior 
ol  ntt  neighbor's  mines  wonld  enable  him 
to  oBoertoui  the  fact.  This  would  require 
tbe  eOTvicee  of  a  competent  mining  engineer 
and  his  assistants,  liwde  the  mines  of  an- 
other, which  be  would  have  no  right  to  in- 
•ist  upon.  To  require  an  owner,  under  such 
olroumstancea,  to  take  notice  of  a  trespass 
apoo  hla  miderlylog  ooal  at  the  time  it  takes 
place,  li  to  require  an  Impossibility ;  and  to 
bold  tlut  tbe  statute  begins  to  run  at  tbe 
date  of  the  trespass  Is  in  most  ca«ei  to  take 
«way  tbe  remedy  of  the  injured  party  before 
he  can  know  that  an  injury  has  been  done 
bim.  A  resul  t  so  absurd  and  so  un J  ust  ought 
not  to  be  possible. 

In  the  English  courts  this  question  has 
•risen  quite  bequantly.  The  old  rule  ap- 
plied In  the  courts  of  law  was  that  the  stat- 
ute might  be  successfully  pleaded  as  running 
from  the  date  of  the  trespass.  In  the  courts 
of  eouity,  where  an  account  for  the  coal  that 
had  been  taken  was  asked  for,  it  was  ippl  ied 
<nly  from  tbe  discovery  of  the  trespass. 
IhoSwlnney.  Hines,  548.  Bee  also,  /fooen- 
dtaT.  Zonl  ilnnMby,  SSch.  ALef.  6d4.  If. 
after  discovery,  or  the  happening  of  any  cir- 
onmstances  calculated  to  put  the  owner  on 
notice,  be  slept  on  his  riirhte  till  tbe  stet- 
ntwy  period  bad  explicd,  he  waa  beld  boond 
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by  the  statute  in  equity  precisely  as  he 
would  have  been  at  Inw.  If  be  knew,  or  If 
by  the  exercise  of  reasonable  care  be  might 
have  known,  of  tbe  trespass,  tbe  statute  ran 
from  the  discovery,  or  the  time  when  dis- 
covery could  have  been  made.  Baiobridge, 
Mines,  SIQ,  016.  It  was  against  good  con- 
science to  permit  one  who  had  taken  the 
property  of  another  without  tiie  owner's 
knowledge,  and  who  had  failed  to  disclose 
or  to  account  for  what  he  had  taken,  to  avail 
himself  of  tbe  statute  while  the  owner  re- 
mained in  ignorance  of  his  loss.  When  com- 
pensation was  sought  by  means  of  a  bill  for 
an  account,  it  was  beld  that  tbe  statute  began 
to  run  at  the  time  of  discovery,  regardiesa 
of  the  time  of  taking.  The  same  question 
was  also  encountered  In  actions  to  recover 
for  Injuries  done  on  the  surface  by  subsi- 
dence due  to  tbe  withdrawal  of  support. 
When  tbe  action  was  trespass.  It  was  gener- 
ally held  that  the  statute  ran  from  tbe  dato 
of  the  removal  of  the  support,  which  was 
the  trespass  to  which  the  injury  was  due; 
but,  when  the  action  was  case,  tbe  subsi- 
dence was  treated  as  the  consequence  of  the 
wrongful  removal  of  the  coal  or  otlier  un- 
derlying stratum,  and  the  damages  suffered 
as  Mnseqaentlnl.  Tbe  happening  of  tbe  in- 
Jury  was  upon  this  ground  helu  to  give  a 
cause  of  action,  against  which  the  statute 
would  run  only  from  Its  date.  The  removal 
of  tlie  supports  might  not  be  known  to,  or 
be  discoverable  by,  the  owner  of  tbe  surface 
until  the 8ut»Idence  revealed  It;  and,  unless 
the  injury  consequential  to  the  trespass  could 
be  treated  as  creating  a  cause  of  action,  in 
most  cases  redress  for  a  substantial  injury 
would  be  denied  altogetlier.  Baekhmat  v. 
Sorumi,  84  L.  J.  Q.  B.  181,  0  H.  L.  Oas. 
503 ;  Smiih  v.  Tltackerah,  14  Am.  L.  Reg', 
(vol.  S,  K.  8.)  761,  and  nott.  The  reason 
for  tbe  distinction  exists  in  the  nature  of 
thioes.  Tlie  owner  of  land  may  be  present 
bv  himself«or  his  aervante  on  the  surface  of 
his  possesBions.no  matter  bow  extensive  they 
may  be.  He  Is  for  this  reason  beld  to  be 
constructively  present  wherever  his  title  ex- 
tends. He  cannot  be  present  In  tl>e  Interior 
of  tbe  earth.  No  amount  of  vlgllanoe  will 
enable  blm  to  detect  the  approach  of  a  tres- 
passer who  may  be  working  his  way  through 
the  coal  seams  underlying  adjoining  Ititxls. 
His  senses  cannot  Inform  liim  of  the  encroach- 
ment by  such  trespasser  upon  the  coal  that 
is  hidden  in  the  rocks  under  his  feet.  He 
cannot  reasonably  be  beld  to  be  construc- 
tively present  where  his  presence  Is,  in  the 
nature  of  things,  impoesible.  He  must  learn 
of  sudi  a  trespass  by  other  means  than  such 
as  are  within  his  own  control,  and.  unii) 
these  oome  within  his  reach,  hela  necesserily 
ignorant  of  his  loss.  He  cannot  reasouulily 
Im  required  to  act  until  knowledge  that  ac- 
tion is  needed  is  possible  to  hlin.  We  are 
disposed  to  hold,  therefore,  that  the  statute 
runs  against  an  injury  committed  in  or  to  a 
lower  stratum  from  the  time  of  actual  dis- 
covery, or  tbe  time  When  discovery  was  rea- 
sonably possible.  But  it  is  enough  for  the 
purposes  of  this  case  to  hold  that.  Inasmuch 
as  equity  isadmlntsteroil  in  this  state  through 
the  common-law  forma  of  action,  tbe  plain- 
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tlfl  need  not  be  turned  out  of  a  court  of  law 
In  order  to  be  admitted  at  the  equity  side  of 
the  Bame  court.  He  may  not  be  entitled  to 
itatutoTT  damaKes.  but  be  la  entitled  to  com- 

Eenaation  in  th'e  same  manner  that  he  would 
ave  been  on  a  bill  for  an  account.  For  tbls 
purpose,  tl  e  equitable  rule  that  the  statute 
Bliall  run  omy  from  dlacovery,  or  a  time  when 
discoTery  might  bare  been  made,  should  be 
applied  by  court*  of  law.  It  follows  that 
the  judgment  In  Uiis  case  must  be  raTerBed, 
and  a  new  trial  had,  in  which  the  jury 


■hoald  be  Instructed  that,  while  the  itatute 
may  be  arallable  as  against  the  penal  COB- 
aequences  of  the  trespass,  it  Is  not  awllabl« 
aa  a  defense  against  payment  for-  ths  coal 
actoally  taken  and  oonrerted  to  (he  nae  of 
the  defendant.  The  Btatuto  will  run  against 
a  claim  for  compensation  from  the  time  th« 
existence  of  the  claim  was  or  might  hare 
been  known  to  the  plaintiff,  tiie  owner  and 
occupier  of  the  surface. 

TTiejtidffment  u  rwersed,  and  a  ttnire/aoiat 
de  novo  awarded. 


FLOBIDA  SUPRBUB  COURT. 


Jonatban  0.  OBEELBT,  Appt., 

9. 

Kewton  WHITEHBAD. 

(.  na.  > 

*1.  la  m,  anlt  afl^alnst  the  ma.ker  of  a 
promiaaory  note*  payable  at  a  particular 
time  and  ptaoe.  It  la  not  neoBMarj  to  altese  In  a 
declaration  a  presentatfon  for  payment  at  the 

time  and  plaoe  named,  nor  to  prove  auob  preeen- 
taUoD  at  tbe  trial  Id  order  to  entitle  the  plalatlfl 
to  recover  on  such  note.  Tbe  oiaker  of  sucb  note 
to  Btlll  liable  to  pay  tbouffta  the  note  be  not  pre- 
eented  at  tbe  time  and  place  (teelsnated,  and  It 
devolves  upon  htm  to  show  as  matter  of  defense 
a  readloees  at  tbe  time  and  plaoe  to  meet  tbe 
note,  and  such  defense  must  be  set  up  br  plea, 
and  can  00I7  be  la  bar  of  damagea  and  oostt  of 
suit. 

t.  Th*  plea  allegtner  the  defenae  of 
readiness  to  pay  at  the  tine  and  place ; 
.desi^ated  in  a  note  must  notonly  alle^  such 
fact,  but  also  that  the  defendant  has  ever  slnoO 
been  ready  with  the  money  then  and  theire  to 
pay  the  note,  with  prafart  in  curia  of  tbe  money. 

S.  The  maker  of  a  note,  payable  at  a 
partimilar  time  and  place,  eaa  under 
propw  plea  avoid  ftitore  Interest*  dam- 
agea, and  oosta,  by  showing  that  be  was  ready 
wltfa  tbe  money  at  tbe  designated  time  and  plaoe 
to  make  payment,  and  has  ever  since  kept  the 
same  there,  but  tbls  defense  may  be  waived  by 
snbsaquent  action  taoonstoteot  therewith. 

OCarohMMw) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Duval  County  in 
favor  of  plaintiff  in  an  action  brought  te  re- 
rover  the  amount  alleged  to  tte  due  on  a  prom- 
issory note.  4glrnMi. 

Statement  by  Mabry,  Oh.  J.: 
Judgment  was  obtained  In  the  clnmit  fxrart 

•Beadeotee  by  Mabbt,  Ch,  J. 

Nora.— Tbe  questlOD  of  waiver  by  subsequent 
payment  of  Interest  of  a  maker's  defense  to  a  note 
that  be  was  at  all  times  ready  to  pay  but  that  no 
demand  was  made  at  the  time  and  place  of  pay- 
ment seems  to  be  a  novd  one.  On  the  general 
snbjeotof  demand  of  paymentofanegotlable  note, 
see  Bowon  v.  Carrol  (Tenn.)  U  L.  R.  A.  327.  and 
not*,-  Taraer  T.  Iroa  Obltt  Mia,  Oa. (WiaJ  i  L.  S.  A. 
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in  February,  1891,  by  appellee  against  ap- 
pellant in  an  action  of  asstunpsit  on  a  prom- 
issory note,  and  an  appeal  entered.  The  note 
sued  on  ia  as  follows: 

-Jacksonville,  Fla.,  Aug.  4,  188ft. 
"One  year  after  date  I  promise  to  pav  to 
the  order  of  Newton  Whitehead  one  Uiouaand 
no-100  doUan,  with  interest  from  date  at  the 
rate  of  ten  per  cent  per  annum  until  paid, 
for  value  received ;  negotiable  and  payable 
at  the  Florida  Savings  Bank ;  and  if  not  paid 
at  maturity  thta  note  may  be  placed  in  the 
bands  of  an  attorney-at-faw  for  collection, 
and  in  that  event  It  ia  agreed  and  promised 
by  the  makers  and  indorsers,  sererally,  to 

fiay  an  additicmal  sum  of  one  htmdrad  dol- 
ars  for  attorney's  fees. 

"J.  C.  Gieeley." 

The  declaration,  aied  in  NoremlKr,  1890, 
alleges  that  by  the  said  note  the  defendant 
promised  to  pay  the  sum  therein  mentioned, 
witli  ten  per  oent  interest,  one  year  after  date, 
at  tbe  Florida  Savings  Bank,  together  witt 
an  attorney  fee  of  $100  f  f  the  note  was  placed 
in  the  hands  of  an  attomer-at-law  for  collee- 
tlon  after  maturity,  but  did  not  pay  tbe  same. 

There  is  a  count  for  $100  for  attorney  fee 
due  by  reason  of  tbe  said  notes  having,  after 
maturity,  been  placed  In  the  hands  of  an  at- 
torney  at-Iaw  for  collection.  Also  counts  f« 
money  loaned,  and  for  interest  <hi  divers  same 
of  money  before  that  time  forborne  by  plain- 
tiff at  the  request  of  the  defendant. 

The  defendant  filed  two  pleas  to  the  several 
counta  of  tbe  declaration  as  follows:  "Iliat 
said  promissory  note  declared  upon  is,  by 
express  terms  in  tbe  same,  made  payable  at 
tbe  Florida  Savings  Bank  one  year  after  the 
date  thereof ;  that  defendant,  at  the  time  and 
place  named  for  the  payment  of  said  note, 
had  the  amount  of  money  ready  to  pav  the 
same  and  interest  thereon,  and  would  have 
paid  tbe  same  upon  the  presentetlm  of  said 
note,  but  that  the  same  has  never  been  pn- 
sented  for  payment  at  the  place  named.  For 
second  plea  defendant  says  that  ever  sine* 
said  note  became  due  he  has  had  the  amount 
named  in  said  note,  and  interest,  at  tbe  place 
named  therein,  and  has  been  ready  and  will- 
ing to  take  up  and  pay  the  same,  but  that 
said  note  was  never  presented  for  payment; 
but  Instead  thereof  the  plaintiffs  has  always 
declined  presenting  the  wune  for  payasiit, 
and  requested  payment  of  the  Interest  oa 
said  note  seBsi-annoaHy,  irtiitdi  was  alw^s 
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pTomptlj  pftld.  And  this  defendant  now 
makes  profert  of  the  amount  due  on  Bald  note, 
ud  pays  the  same  Into  court."  A  demurrer 
ma  aaUained  to  the  pleaa,  and  defendant 
decltniog  to  further  plead,  judgment  was 
rendered  agaloat  him  for  $1,189.42  and  costs 
of  suit. 

Counsel  filed  In  the  circuit  court  an  agree- 
ment in  reference  to  the  principnl  of  the  note 
paid  into  court  by  the  defeadaot,  but  no  state- 
ment of  its  contents  need  be  made  here. 

As  appears  from  the  record,  the  only  ques- 
tion presented  Is  whether  the  court  aned  Id 
lustalning  the  demurrer  to  the  pleat. 

Mr.  R.  B.  Arehlbald  for  appellant. 
Jfr.  John  E.  Hortridsa  for  appellee. 

Mabry,  (Si.  J.t  dellrered  the  oplnioD  <rf 

the  court: 

It  Is  now  the  accepted  doctrine  in  the 
United  States  that  in  a  suit  against  the  maker 
of  a  promissory  note,  payable  at  a  particular 
time  and  place.  It  ia  not  necessary  to  allege 
in  the  declaration  a  presentation  for  payment 
At  the  place  named,  or  to  prove  such  presenta- 
tion at  the  trial  in  order  to  entitle  the  plain- 
tiff 10  recoTer  on  such  a  note.  'What  was  the 
English  rule  on  the  subject  prior  to  the  de- 
ciaton  in  Rffwe  t.  Young.  2  Brod.  &  B.  165, 
rendered  in  1820,  is  uncertain,  an  there  was 
great  diversity  of  opinion  on  the  subject 
among  English  Judges.  It  was  at  that  time 
decided  by  liie  house  of  lords  that  if  a  bill 
of  exchange  be  accepted,  payable  at  a  par- 
ticular place,  the  declaration  must  aver  pre- 
sentment at  that  place,  and  the  averment 
must  be  proved.  It  seems  that  prior  to  that 
time  the  kinK'B  bench  had  followed  the  rule 
now  accepted  by  the  American  courts.  In 
1839  the  Supreme  Court  of  tbe  United  States 
decided,  in  the  case  of  Wallace  v.  McVonneU, 
88  U.  S.  18  Pet.  I8t),  10  L.  ed.  995.  that  in 
an  action  against  the  maker  of  a  note,  pay- 
able at  a  particular  time  and  place,  no  de- 
mand for  payment  need  be  averred  or  proved  ; 
and  since  tliat  decision  the  American  courts 
have  been  practically  unanimous  in  holding 
the  same  doctrine.  Reeve  v.  Pack,  6  Uich. 
940;  Montgomery  v.  Tutt,  11  Cal.  807;  Cold- 
wU  T.  Qmi^.  6  Cow.  371 ;  WoUoU  r.  Van 
Banttoord.  17  Johns.  248,  8  Am.  Dec.  896; 
HiOs  V.  Place,  48  N.  T.  580,  8  Am.  Rep.  568 ; 
Pajfton  T.  Whiteomb,  15  Pick.  213;  CarUy  v. 
VoTiee,  17  Haas.  889 ;  ^on  v.  Williamson,  27 
He.  149;  Armistead  v.  ArmitUade,  10  ^igb, 
526 :  WaehingUm  T.  Ptanttn  Bank,  1  How. 
(Hiss.)  230,  28  Am.  Dec.  888;  Teaton  v. 
Bemey,  02  111.  61 ;  Humplireya  v.  MattJunot, 
11  III.  471 ;  Rivha  v.  Pope,  0  U.  Ann.  61, 
S2  Am.  Dec.  670 ;  8  Randol  ph,  Com.  Paper, 
1117 ;  Btory.Prom.  Notes,  g  228.  and  notu; 
iedeman.  Com.  I^per,  @  810. 
While  the  American  courts  uniformly  hold 
that  in  a  suit  on  a  note  against  the  maker 
it  Is  unnecessary  for  a  plaintiff  to  aver  a 
presentation  of  the  note  for  payment  at  the 
time  and  place  designated  for  that  purpose, 
it  must  not  be  supposed  that  tbe  maker  can- 
not set  up  as  a  matter  of  defense,  so  far  as 
costs  and  damages  are  concerned,  the  fact 
that  he  was  prepared  with  funds  and  ready 
to  make  payment  of  the  note  at  said  time  and 
28  L.  R.  A. 
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place,  and  that  the  holder  waa  not  there  to 
receive  the  money.  The  theory  of  the  Ameri- 
cau  courts  Is,  that  the  maker  of  the  uoUl  be- 
ing the  principal  debtor,  is  still  liable  ta 
pay,  though  tbe  not«  be  not  presented  at  the 
time  and  place  designated  for  payment,  and 
that  it  devolves  upon  him  to  buow  as  a  mat- 
ter of  defense  a  readiness  with  the  money  at 
the  time  and  place  to  meet  the  note,  and  aucli 
defense  must  he  set  up  by  plea  and  can  only 
be  in  bar  of  damages  and  costs.  Such  a  plea, 
in  order  to  be  available,  must  allege  that  the 
maker  was  ready  to  pay  tbe  money  at  the 
time  and  place  named ;  that  be  has  ever  since 
been  ready  there  to  pay  the  note,  and  that 
he  brings  tbe  money  Into  court  for  the  plain- 
tiff. QiirUy  V.  Vcmee,  and  Lyon  v.  WilUam' 
ten,  Mpra. 

The  first  plea  of  the  defendant  below  was 
clearly  demurrable.  It  goes  no  further  In  its 
allegations  than  that  the  defendant,  at  the 
time  and  place  named  for  the  payment  of  the 
ntoe,  had  tbe  money  ready  to  pay  the  same 
and  Interest  thereon,  and  would  have  paid 
the  same  had  it  been  presented  for  payment, 
which  had  nevtn*  been  done.  It  does  not 
make  a  tender  of  the  money  In  court,  nor 
does  it  allege  that  defendant  had,  ever  aloce 
the  note  matured,  been  ready  with  the  money 
to  pay.  It  falls  far  short  of  the  requisites 
of  a  good  plea  setting  up  such  a  defense. 
Fordteimer  T.  Holly,  14  Fla.  239. 

The  second  plea  is  more  extensive  in  its 
allegations.  It  alleges  that  ever  slnoe  the 
□otc  became  due  defendant  had  tiie  amount 
of  money  named  therein  and  Interest,  at  the 
designated  place  of  payment,  and  had  been 
ready  and  willing  to  pav  the  same,  but  the 
note  was  never  presentea  for  payment;  that 
plaintiff  had  always  decliued  to  present  tbe 
note  for  payment,  and  requested  payment  of 
the  Interest  thereon  semi-annually,  which 
was  always  promptly  paid.  Profert  of  the 
amount  due  on  the  note  was  made  and  paid 
into  court.  Conceding  that  the  allegation  aa 
to  profert  in  curia,  In  reference  to  which 
there  is  no  contention  here,  is  sufficient,  it 
is  evident  that  the  second  plea  Is  good  under 
the  rule  of -pleading  above  stated,  unless  the 
averment  relating  to  tbe  payment  of  interest 
after  maturity  of  the  note  renders  It  bad.  It 
is  insisted  for  appellee  that  the  payment  of 
interest  on  the  note  after  it  matured,  as  al- 
leged in  the  plea,  was  a  waiver  by  the  maker 
of  aoy  defense  that  he  might  have  set  up  by 
reason  of  a  failure  on  the  part  of  the  holder 
to  present  the  note  for  payment,  and  the  rule 
as  to  a  waiver  of  protest  and  notice  by  pay- 
ment, or  promise  to  pay,  on  tbe  part -of  an 
indorser  of  a  note,  Is  Invoked.  The  rule  is 
well  settled  that  a  payment  on  a  note,  or  a 
clear  and  explicit  promise  to  pay  It  after 
maturity,  by  an  indorser,  with  full  knowl- 
edge of  the  fact  that  It  had  not  been  pre- 
sented for  payment,  operate!  as  a  waiver  of 
such  presentation  and  protest.  Whitaker  T. 
Mm-riton.  1  Fla.  29,  44  Am.  Dec.  627 ;  Curtie 
V.  Spragtu,  51  Cal.  289;  SaXi^iryr.  Baniek, 
44  Mo.  654;  Bughee  v.  ZJcnrm,  15  Iowa,  440; 
Smith  V.  Ourlee,  59  111.  221.  The  principle 
upon  which  the  maker  of  a  note  is  held  liable 
is  not  exactly  the  same  as  that  applicable  to 
the  liability  of  an  Indorser.   Tbe  maker  is 
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the  prlmaTj  debtor,  and,  as  we  have  Meo, 
no  preseatation  at  all  ia  necesBary  to  bold 
blm  liable.  But  while  thii  Is  true,  he  may 
•how  bj  of  defense^  in  a  suit  agsinst 
him  <m  a  promissory  note,  payable  at  a  par- 
ticular time  and  place,  that  he  was  then  and 
there  ready  with  the  moaey  to  make  pay- 
ment, and  has  ever  since  continued  bo  to  be ; 
and  in  that  erent,  under  proper  plea  with 
tender  In  court  of  the  money  due,  be.  will  not 
be  llablo  for  coats,  damages,  or  expenni  of 
the  ault  Ib  such  a  case  he  will  have  done 
srerythlng  under  hia  obligation  with  the 
bolder  of  the  note  to  avoid  costs,  damages, 
or  expenses,  and  in  joattce  ahould  not  be 
burdened  with  tbem. 

It  will  be  observed  that  the  second  plea 
allegoB,  in  addition  to  the  readiness  of  the 
maker  to  pay  the  note  and  Interest  at  the 
time  and  place  of  payment,  that  the  holder 
declined  to  present  uie  note  for  payment, 
but  requested  payment  of  the  Interest  thereon 
■emi- annually,  which  was  promptly  paid. 
The  note  was  past  due  sometnlng  over  three 
yean  wben  suit  was  Instituted  on  it,  and 
from  the  allegations  of  the  plea  It  is  infer- 
able that  both  maker  and  holder  of  the  note 
acquiesced  In  a  postponement  of  Its  pay- 
ment, upon  the  payment  of  seml-aDnual  in- 
terest thereon,  but  It  Is  not  nude  to  appear 
that  the  postponement  was  for  any  fixed  time. 
The  interest  on  the  note  was  ten  per  cent  per 
annum,  and  it  appears  from  the  plea  that, 
thon^  the  note  was  not  presented  foe  pay- 
ment, semi-annoal  Interen  thereon  was  re- 
quested and  paid.  This  of  course  was  a  rec- 
ognition, on  the  part  of  the  maker,  that  the 
holder  was  entitled  to  interest  on  the  note  so 
long  as  he  permitted  It  to  run,  but  it  was 
then  past  due,  and  was  liable  to  be  sued  on 
at  any  time  at  the  option  of  the  holder.  The 
contract  tn  the  note  is,  that  If  not  paid  at 
maturity,  it  maj  be  plaoed  In  the  handa  of 
•n  atteraey  for  eoUeoUon,  and.  In  that  event, 
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an  additional  sum  of  $100  for  attorney  fees 
was  agreed  to  be  paid.  The  contingency  ex- 
preesed  in  the  note,  upon  which  the  liability 
to  pay  the  attorney  fee  depended,  to  wit,  the 
placing  the  note  after  maturity  In  the  hands 
of  an  attorney  for  collection,  Is  not  denied ; 
but  the  defense  In  the  plea  is  that  the  de< 
feodant  was  all  the  time  ready  at  the  proper 
place  to  pay  the  note,  which  was  never  pre- 
sented for  payment,  bat  only  the  Interest 
Uiereon  demanded,  and  which  was  promptly 
paid.  If  the  plea  had  alleged  that  by  agree- 
ment based  on  sufflclent  consideration  the 
principal  debt  bad  been  postponed  for  a  defi- 
nite time,  and  before  the  expiration  of  that 
time  suit  had  been  instituted,  without  pre- 
senting the  note  for  payment,  a  different 

auestion  would  arise.  But  the  plea  hen 
oes  not  present  such  a  defense.  It  appears 
to  us  that  the  payment  of  the  interest  on  the 
note  after  Its  maturity,  for  the  length  of  time 
and  under  the  circumstances  stated,  amounts 
to  a  waiver  of  any  defense  that  the  maker 
might  have  had  by  reason  of  the  failure  of 
the  holder  to  present  the  note  at  the  time  of 
Ite  maturity.  The  right  under  the  circum- 
stances  stated  to  cease  pajrlng  interest  on  tlie 
note  after  maturity,  by  reason  of  a  tallare  to 
present  it  at  the  time  and  place  of  payment 
would  exist  as  well  as  an  exemption  from 
costs  and  expenses  In  the  event  of  a  suit, 
but  the  plea  expressly  alleges  that  defend- 
ant continued  to  pay  semi-annual  Inlrrest  on 
the  note  after  maturity.  In  the  judgment  of 
the  conrt  tlie  second  plea  was  also  had,  and 
the  court  did  not  err  In  snstalnlng  the  de< 
murrer  to  it. 

The  only  questions  here  relate  to  the  de- 
cision of  the  court  on  the  demurrer  to  Um 
pleas,  and  our  conclusions  thereon  already 
stated  result  in  an  i^ffirnuinee  if  theiudgmmt 
<ff  tlie  (Xreuit  Ckmrtt  and  an  orcw  will  be  an* 
tend  Boondinf  ly. 
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NORTH  OAROLmA  SUPREME  COURT. 


STATE  of  Nwth  OuoIiM 
«. 

Wmiam  HALL«f  al.,  AfpU. 

^be  eoDstrnetlve  prcMnee  of  »  mar- 
derer  In  tbe  atata  where  his  victim  ia 
•track  by  a  bullet  fired  across  tbe  state  bound- 
ar;  k  not  ■uSeleot  to  make  him  a  fugitive  from 
that  alaU  ta  tbe  atate  from  which  tbe  shot  was 
flred,  under  a  statute  prorldiair  for  tbe  arrest  of 
fDRitlTeB  and  their  surrenderpursuant  to  the  act 
oC  ooDgreaa  relating  to  lotentate  eztcadtCton. 

l<MtaadMM  Bm.  JJ^  dttMit) 
(December  sr.  IWD 

APPEAL  by  defendaDts  from  an  order  of 
tbe  Superior  Court  for  Cherokee  County 
refuaing  to  discharge  defcadaots  upon  habeas 
corpuB  from  custody  to  which  they  had  been 
committed  awaiting  arrival  of  eztraditioD  pa- 
pe.3  to  remove  them  to  Tenneewe  for  tzial 
iipoD  the  charge  of  murder.  Bneraed. 

Andrew  Bryson  lived  by  Beaver  Dam  creek 
near  the  Unou  mountaint.  Tbe  deputy  sheriff 


Viorm.—Whoanfugttivantliicel  to  ectradttton. 

Tbere  Is  moob  nnlf  ormitr  to  tbe  oaaen  upon  this 
qotaUoo. 

Mutt  have  been  in  dfmandinfi  itatt. 

The  American  cases  are  uoanfmoui  In  holding 
tbat  a  person  cannot  be  a  f  ufritlve  from  justice  ao- 
leae  he  was  in  tbe  damaDdiov  state  when  tbs  nlme 
was  oommttted. 

Tho  crime  ranst  bare  been  committed  in  thefor- 
eiicb  state,  its  Herward,  1  Bandf.  fOL 

Tbe  preaenoe  of  tlw  aooused  In  the  demanding 
state  at  tbe  tiaia  the  <dlense  was  committed  Is  a 
lurfsdlottonalftwt  ilsHltoball,4N.T,CHm.Bep. 
SB. 

One  who  at  and  eontluuoiMlr  after  the  alleged 
time  of  tbe  oonunlosion  of  a  orlme  In  anotlier  state 
bss  been  within  tbe  state  of  Indiana.  Is  not  a  f  ugl- 
Uve  ftom  Justice.  Hartmanv.ATellne,aind.SU, 

ak  Am.  Hep.  nr. 

A  resident  of  Eentuekr  oannot  be  ertradlted  to 
under  a  cbaqte  of  violating'  tbe  Alabama 
law  against  the  agent  of  a  corporation  receiving  a 
eommhaion  for  suppUes  purobaved  by  him  for  It, 
where  he  waanotat  tbe  time  In  Alabama.  £zport« 
Knowlea,  IB  Ky.  K  Bep.  ML 

The  crime  must  bare  been  oommttted  within  the 
demanding  state.  Be  Fetter.  28  H.  J.  L.  81],  Bt  Am. 
De&sat: 

Id  Dotted  States  v.  Towkes,  M  Fsd.  Bep.  BO,  one 
«t  the  defemee  made  npon  wUeb  the  dlsotetge 
from  enstodr  was  based  was  tbat  tbe  prisoner  bad 
oerer  been  in  the  demanding  statei 

Where  a  person  in  one  state  sold  a  borae  to  a  per- 
eoa  In  aootber  state,  and  was  extradited  to  tbe  lat- 
ter on  tbe  charge  trfotitalolngmoner  by  nUse  pre- 
tenses, the  ooort  beU  that  be  was  not  properly 
eztndlted,  saying:  "According  to  the  provlsloDa 
of  tbfai  law  (U.  B.  Her.  SUt.  •  66)  there  must  be  not 
cnly  the  oommisslon  of  tbe  crtane  but  tbe  person 
muat  be  a  f  ugltire  from  ttar  state  In  which  it  was 
committed,  before  the  executive  authority  oao  tie 
ealled  Into  action.  Jackson  was  not  a  fupritira 
He  had  not  in  aU  bis  life  been  in  Tenneosee:  had 
never  fled  from  it:  andhlsoase  did  not  fall  within 
Iba  potftlve  twms  of  tbe  law.**  State  r.  Jaokeon, 
1 L.  R.  A.      H  Fed.  Bep.  n 

ttL.& A. 


of  Cherokee  county  bad  advised  John  Doekry 
to  procure  a  warrant  and  arreat  Bryson. 
Doekry  was  duly  deputed  to  make  the  arrest 
and  summoned  William  Hall  to  aaslflt  faim. 
They  went  In  search  of  him  and  not  flndlag 
blm  at  borne  proceeded  toward  the  house  of 
another  man  where  ibey  suspected  tbat  he  was. 

Tbe  path  between  (he  two  places  ran  near 
the  state  line  between  North  Carolina  and  Ten- 
nessee and  crossed  the  line  In  two  places.  On 
this  path  they  met  Bryson  and  stepped  behind 
a  tree  to  wait  for  him  to  come  up.  Wlien  he 
did  so  they  called  to  him  to  stop,  at  the  same 
time  covering  faim  with  weapons.  Bryson  re- 
fused to  aiibmit  and  fired  at  them.  Hall  tfaere- 
upon  fired  bis  gun  and  Bryson  fell  dead.  It 
subsequently  appeared  that  at  the  time  of  the 
killing  deceased  was  In  the  state  of  Tennessee 
and  tbe  officers  in  the  sUte  of  North  Carolina. 
The  officers  were  arrested  and  tried  for  mur- 
der but  were  freed  on  the  ground  that  the 
North  Carolina  courts  had  no  Jurisdiction  of 
the  crime.  They  were  then  placed  in  custody 
to  await  extradition  papers  to  take  them  to  the 
state  of  Tennessee,  after  which  they  applied 
for  this  writ  of  habeas  oorpaa  and  pnxnired 
their  release  tnm  CDitody. 


Tbe  person  muat  have  fled  from  tiie  demanding 
state.   Re  Jackson,  X  711pp.  188. 

Tbe  prisoner  must  hare  been  In  tbe  state  where 
the  crime  was  committed  and  fled  therefrom.  E» 
parte  HoKean,  8  Hughes,  0.00. 

A  person  cannot  be  sent  to  a  state  for  trial  upon 
tbe  charge  of  being  aoceascwT  before  the  fact  to 
murder  committed  there,  if  he  oerer  was  In  tbat 
state  and  whatever  he  did  was  done  in  the  state  of 
hlsdomlcllwbeiehewasarrested.  Bs port* Smith. 
8  McLean,  12L 

UutlQ  England  there  seems  to  be  a  somewliat  dif- 
ferent view  of  the  question. 

In  Queen  v.  NllUns,  68  L.  J.  H.  a  IST,  It  was  held 
that  where  one  obtains  goods  t>y  false  preteoaes  by 
means  of  letters  written  to  a  foreign  country,  bs 
is  a  fugitive  criminal  subject  to  extradition  within 
tiie  meaning  of  the  statute  proridlng  that  any 
person  accused  or  oonrtcted  of  an  extradition 
crime,  committed  within  tbe  Jurisdiction  of  a  for- 
eign state,  who  Is  in  or  suspected  of  tielng  In  soms 
part  of  ber  majesty^  dtHnain.**  ssay  be  extradited. 

And  a  rimllar  ruUnff  was  made  Id  Bcv.  v.  Jaoobf. 
tfl  L.T.N.B.5IIL 

No  ctnulruetioe  preamet. 

Tbe  courts  which  have  passed  upon  tbe  question 
seem  to  agree  wlUi  Statb  v.  Ruji  in  holding  that 
there  can  be  no  oonstruotlre  presence. 

Ttie  constructive  oomnrission  of  a  orimein  a  state 
Ctom  wfalota  tbe  aoouwd  never  fled  Is  notsufflclent 
upon  wblob  to  found  extcaditkm  proceedings. 
Jones  T.  Leonard,  10  Iowa,  108,  81  Am.  Bep.  UO; 
WUcox  V.  Nolze,  84  Ohio  St.  BOO. 

Crimes  which  are  not  adually  but  only  oonstruo- 
tlvelr  committed  witbin  tbe  Jurtsdlotlon  of  the  de- 
manding state  do  not  f^  within  the  class  Intraded 
by  tbecoostltutloooraatofooDgreH.  BslI6br,n 
Ala.  KB.*  Am.  Bep.  A 

Settino  orime  in  motion. 
One  who  after  setting  In  motion  tbe  machinery 
which  result*  in  ttie  crime,  departs  from  tbe  state 
before  tbe  oonauminatk>n  of  tbe  otfenae.  Is  a  fugi- 
tive from  Justice,  itd  Oook,  48  Fed.  Bep.  888. 

The  pirpass  of  OM  jUpM. 
In  one  "ase  It  was  held  that,  to  be  a  fugitive  from 
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Farther  factB  appear  in  the  opinion. 

Ur.  O.  S.  F«i^Mm,  rorappellsntB: 

The  facts  agreed  show  that  the  prisooera 
DCTer  fled  from  the  state  of  Tenoessee.  There- 
fore th^  were  not  fugltiveB  noder  aoj  of  the 
d^nitions  given  by  dictioDariefl  aod  do  not 
oome  within  the  descriptioa  of  the  statute. 

Code,  §  1166. 

Story  says  that  "he  had  great  doubts  whether, 
upon  priociplet  of  Internatiooal  law,  and  in- 
dependent of  any  statutable  provisloDs,  or 
treaty  stipulations,  any  court  of  jui^Lice  was 
either  boaod  in  duty  or  authorized  in  its  dis- 
cretion to  send  back  any  offender  to  a  foreign 

EQTerDment,  whose  laws  he  was  supposed  to 
ave  violated. 

DniteA  Statet  t.  Davit,  8  fiuma.  482,  486. 

JurlBdiction  of  the  offense  or  subject-matter, 
and  jurisdicttoD  to  try  ibe  offender,  are  very 
different  things.  The  first  exists  whenever  the 
offense  is  committed  within  this  state,  aod  the 
second  when  the  offender  la  bronght  into  court, 
and  not  before. 

Adams  r.  PeMle,  1  N.  T.  179. 

In  JSe  parte  Beggft,  114  U.  8.  643,  29  L.  ed. 
250,  Mr.  Juttiee  Harlan  says  the  act  of  congress 
did  not  impose  upon  the  executive  authority  of 
the  territory  the  duty  of  surreadcring  the  ap- 
pellant, unless  ft  was  made  to  appear  in  some 
Iffoper  way  that  he  was  a  fugitive  from  justice. 


Justloeaiietsini  most  have  left  the  state  to  vtilcb 
he  oomnltted  the  ertme,  tor  the  purpose  of  escap- 
ing panHfameot  for  It.  Dsgant  v.lUehael,  2  Ind. 
ML 

Bat  the  we^t  of  antbority  Is  that  the  reason  for 
leavtiiff  the  state  where  the  crime  was  committed  is 
ImmaterlRl.— tbo  mere  faot  of  leaving  after  tbe 
oommisslOD  of  tbe  crime  belnfr  BUfflolent. 

Tbe  faot  tbat  a  peraon  boa  been  Indicted  for  an 
offense  wblob  in  Its  own  nature  Implies  the  actual 
presence  of  tbe  offender  wltblo  the  Jurladlctioa  of 
tbe  demanding  state  Is  sutBdent  prima  facie  evi- 
dence of  bis  bavlng  fled  from  justice  wben  found 
within  snotber  state.  Leary'a  Case,  S  Abb.  N.  0. 
«. 

A  person  who  commits  aorime  within  a  state  and 
withdraws  himself  from  sucn  Jurisdiction  without 
waiting  to  abide  tbe  oonsequenoee  of  such  act 
must  be  regarded  as  a  fugitive  from  tbe  justice  of 
such  state,  whose  laws  be  baa  Infrlnaed.  Re  Toor- 
heea,  SK  N.  J.  L.  lit. 

Tbe  faot  tbat  a  person  has  committed  a  crime  in 
one  state  and  bas  been  found  In  Hootber  establishes 
oonoluBlvelr  tbat  be  Is  a  fugitlTe  from  Justice. 
People  V.  PlDkorton.  17  Hun,  199. 

It  makesno  difference  whether  a  prosecution  was 
commenced  or  not  to  make  a  person  a  f  ugltdve 
from  Justice  within  the  meaning  of  the  statute  of 
llmltattooB.  Dnlted  States  v.  Smith.  Bmnner.  Coll. 
A  Am.  Gas.  BT. 

To  be  a  f  uaitlve  from  Justice  within  the  meaning 
of  the  act  of  congress.  It  is  not  neoeeaary  that  Ibe 
person  charged  should  have  loft  the  state  In  whkA 
the  crime  is  alleged  to  have  been  committed  after 
an  indictment  found,  or  for  the  purpose  of  avoid- 
ing a  prosecution  anticipated  or  begun,  but  sim- 
ply that  within  another  state  he  oommtited  tbat 
which  br  Ita  lawa  constitutes  s  crime,  and  when  he 
is  sought  to  tie  BUbJpcled  lolts  criminal  process  for 
bis  offense  be  bas  left  Its  Jurisdiction  and  Is  found 
within  the  territory  of  another  state.  Roberts  v. 
RUly.lie  n.  B.97,  £9L.cd.6tt:  £r  parte  Brown.  88 
Fad.Rep.«(B:  Re  Keller,  88  Fed.  Bep.8BI;  Re  White. 
6B  Fed.  Rep.  6b  Slate  v.  Blobter,  S7  Won.  4Mi  Utt>- 
ler  V.  State,  43  Tex.  197. 

A  person  may  flee  from  Justice  ahhongb  no  pro- 


It  mnst  appear  to  the  governor  of  the  stats 
to  whom  such  demand  is  presented,  before  be 
can  lawfully  comply  with  It,  first,  t]^at  the  per- 
son  demanded  Is  substantially  chatted  witn  » 
crime  afrainst  the  laws  of  the  state  from  whose 
Justice  he  Is  alleeed  to  have  fled  by  an  indict- 
ment or  affidavit  certiSed  as  authentic  by  the 
governor  of  the  state  making  the  demand;  and, 
second,  that  tbe  person  demanded  is  a  fngi- 
tive  from  the  Justice  of  the  state,  tlier-.eca- 
tive  authority  of  which  makes  the  demand. 

Boberta  v,  Ba'Uy,  118  U.  8.  90,  29  L.  ed.  644. 

Constniclive  presence  in  the  demanding 
state  at  the  time  of  the  alleged  crime  is  not 
sufficient. 

7  Am.  A  Eng.  Enqrclop.  Law,  Extradition, 
%  28.  nofev,  and  cases  dted. 

Mr.  Frank  I.  Osborne,  A^0«n..  tor  the 

State. 

Awsry*  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  were  arrested  and  are  now 
held  under  the  statute  (Code.  ^  1165),  which 
provides  that  any  ooe  of  certain  judicial  of- 
ficers therein  named,  "on  satisfactory  Infor- 
mation laid  before  him,  that  any  fugitive  in 
the  state  has  committed,  out  of  the  state  and 
within  the  United  StHtcs,  any  offense  which 
by  the  law  of  the  state  in  which  the  offense 


oess  bas  been  Issued  against  hfm.  Ttta  dqiaitiira 

of  tbe  offender  from  tbe  violnlty  of  tbe  Diaoa 
within  which  the  offense  was  committed  to  tals  usual 
rrsldence  In  another  state  for  tbe  purpose  of  avoid- 
ing punishment  forthat  or  any  other  offense,  is  a 
fleeing  from  Justice.  United  States  r.  White,  r. 
Cranch,  C.  C.  8B. 

Under  the  act  of  congress  the  aooused  may  tnslttt 
upon  proof  that  be  was  in  tbe  demanding  state  at 
tbe  time  he  was  alleged  to  have  oommltted  tbe 
crime  charged  and  eubeequently  withdrew  from 
her  Jurlsdtotiou,  so  that  be  oould  Dot  be  reached 
by  her  criminal  process.  If  the  aooused  bad  lo 
faot  never  twen  In  the  demanding  state  be  oould 
not  he  ssid  to  have  fled  from. Its  Justice.  Hzport* 
Beggel,  114  IT.  B.  642, 29  L.  ed.  SGO. 

One  who  goes  Into  a  state  and  oommlte  a  crime, 
and  then  returns  home,  is  a  fugitive  from  Justice. 
Re  Roberts,  24  Fed.  Bop.  182;  Be  Adams,  T  Iaw  Rep. 
SaS;  Klnfrebury*B  Oase,  lOS  Haas.  2S8;  Ex  ports  Swear- 
Ingen.  18  S.  C.  74. 

But  Hoore  (Extndltion,  •  BSB)  dtee  the  case  of 
Senator  Patterson  whose  return  was  sought  from 
tbe  District  of  Columbia  to  South  Carolina,  but  tbe 
court  held  tbat  be  was  not  a  fugitive  from  Justfoe. 
since  he  was  sent  by  tbe  people  to  represent  tbem 
la  Washington,  and  It  was  shown  tbat  be  was  In 
South  Oarolina  after  the  oommtarioo  of  the  alleged 
offense  and  tbat  no  attempt  was  made  to  arrest 
btm. 

In  one  oase  It  was  held  that  tbe  faot  tbat  a  fugi- 
tive has  been  brought  Into  a  state  under  a  legal 
proceaa  is  not  suffldent  to  inevent  the  sovenior 
from  arresting  blm  and  surrendering  him  to  an- 
other state,  as  a  fugitive  from  Justioe,  found  In  bis 
state.  People  v.  Bennott,  SO  Alb.  L.  J.  S80  and  42B. 

But  the  contrary  was  beM  in  Daniels'  Case, 
Blnna.Aat1es  (Rh  ed.)p.M,  dtedioflOAIb.!.. J. 

at. 

In  the  following  cases  tbe  queaticm  of  who  Is  a 
fugitive  from  Justice  wlthm  the  meaning  of  ttaeex- 
ceptlon  Id  the  statute  of  limitations  was  consid- 
ered. Btatev.  Washburn.  48  If o.Hth  United  tttatss- 
V.  Brown,SLow.  Deo.»7i  OnltadBtatflsv,  O'BrMD^ 

sDULaau  ^a.P.P. 
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WW  committed,  is  punishable  either  cap- 
itally or  bj  imprisoDment  for  one  year  <vup- 
wafds  in  any  state  prison,  shall  have  full 
power  and  aathorltv,  and  Is  hereby  required 
to  Issue  a  varraot  for  said  fuj^itive  ana  com- 
mit him  to  any  jail  within  ue  state  for  the 
•pace  of  six  months  unless  sooner  demanded 
by  the  authorltlea  of  the  state  wherein  the 
wenae  may  hare  been  committed,  pursuant 
to  Va»  act  of  congress  In  that  case  made  and 
inovided,*  etc.  u  la  manifest  that  the  prla- 
oners  cannot  be  lawfully  detained,  under  the 
nnmlstskahle  language  of  the  law,  unless  It 
has  been  made  to  appear  that  they  are  liable 
to  extradition  under  the  act  of  coneress, 
passed  In  pursuance  of  article  4,  ^  2,  clause 
of  the  Constitution  of  the  United  States, 
In  order  to  pioTide  for  the  surrender  of  per- 
sons charged  with  criminal  offenses  "who 
shall  flee  from  justice  and  be  found  in  an- 
other state."  The  prisoners  were  tried  for 
murder  in  Cherokee  cQunty,  and  upon  appeal 
It  was  held  (114  N.  C.  900),  tbat,  if  the 
deceased  at  the  time  of  receiving  Um  fatal 
inlury  was  In  the  state  of  Tennetwe,  and  the 
prisoners  were  In  the  state  of  North  Carolina, 
the  courts  of  the  former  commonwealth  alone 
had  jurisdiction  of  the  offense.  The  pris- 
oners, If  such  were  the  facts,  were  deemed 
by  tiw  law  to  have  aocompaoied  Uie  deadly 
missile  sent  by  them  across  tlie  border,  and 
to  have  been  constmetively  present  when  the 
fatal  wound  was  actually  Inflicted.  As  our 
statute  confers  no  power  to  detain  In  custody 
or  to  surrender,  at  the  demand  of  the  execu- 
tive of  another  state,  any  person  who  does 
not  fall  within  the  definition  of  a  "fugitive 
from  justice,"  according  to  the  interpretation 
given  by  the  courts  of  the  United  Btates  to 
uw  clause  of  the  Federal  Constitution  provid- 
ing for  interstate  extradition,  and  the  act  of 
congress  passed  In  pursuance  of  It,  the  only 

?|uestion  before  us  Is  whether  a  person  can, 
n  contemplation  of  law,  "flee  from  justice" 
in  the  state  of  Tennessee  when  he  hss 
never  been  actually,  but  only  constructively, 
within  its  territorial  limits.  Upon  this  ques- 
tion there  Is  abundant  authority,  emanating, 
sot  only  from  the  foremost  text-writers  and 
some  of  the  ablest  jurists  of  the  most  re- 
spectable state  courts,  but  from  the  Supreme 
Court  of  the  United  States,  whose  peculiar 
province  it  is  to  declare  what  Interpretation 
shall  be  given  to  the  Federal  Constitution  and 
the  statutes  enacted  by  congress  in  pur- 
suance of  Its  provisions,  whi<£  are  declared 
by  tbat  Instrument  tobethe supreme  law  of 
toe  land.  If  we  can  surrender  under  our 
statute  only  fugitives  within  the  meaning 
of  the  act  of  oongiess.  It  would  seem  suffi- 
cient to  cite  &epartt  Reggel,  114  U.  8.  643, 
89  L.  ed.  290.  where  It  is  held  that  a  person 
arrested  as  a  fugitive  has  a  right  "to  Insist 
npon  proof  that  he  was  within  tiie  demanding 
state  at  the  time  he  Is  alleged  to  have  com- 
mitted the  crime  charged,  and  consequently 
withdrew  from  her  Jurisdiction,  so  uiat  be 
oould  not  be  reached  by  her  criminal  pro- 
cess. *  It  Is  admitted  that  the  prisoners  have 
never  withdrawn  btmi  the  jurisdiction  of  the 
conrts  of  Tennessee,  and  nave  never  been, 
either  at  the  time  when  the  homicide  was 
ennmltted  or  dues,  exposed  to  arrest  under 
38  L.B.  A. 


{trocess  Issuing  from  them.  Bot  In  a   
nvolving  so  important  a  principle,  and  cal- 
culated to  excite  general  interest  on  the  psrt 
especially  of  tbe  legal  profession,  we  feel 
warranted  In  not  only  citing  but  quoting 
from  other  authorities.  Where  a  person  is 
charged  with  cheating  by  false  pretenses,,  by 
meansof  a  misrepresentation  In  writing  sent 
to  anotlier  state,  whereby  be  procures  some- 
thing of  value  In  the  sUte  to  which  sudi 
writing  goes,  he  Is  deemed  to  be  construe* 
tively  pr^nt  where  the  false  pretonse  is  suc- 
cessfully used,  and  where  the  money  or  prop- 
erty is  obtained,  and  is  consequently  liable 
to  be  indicted  and  punished  there,  if  he 
comes  within  the  reach  of  tbe  process  of  its 
courts.  PtopU  V.  Adamt,  8  Denio,  190,  40 
Am.  Dec.  468.  But  the  supreme  court  of 
Alabama,  in  a  case  exactly  In  point  {It» 
Mohr.  78  Ala.  S03,  49  Am.  Rep.  68),  states  tbe 
principle  applicable  here  with  great  clear- 
ness and  force.  The  defendant  was  charged 
with  cheating  by  false  pretenses  a  prosecutor 
In  the  state  of  Pennsylvania,  though  it  was 
admitted  that  he  had  never  actually  gone 
within  the  limits  of  that  state.  The  court 
said  :  "It  is  clear  to  our  minds  tliat  crimes 
which  are  not  actually,  but  are  only  con- 
structively, committed  within  the  Jurisdic- 
tion of  Uie  demanding  state  do  not  fall 
within  the  class  of  cases  Intended  to  lie  em- 
braced by  the  constitution  or  act  of  congress. 
Such,  at*  least.  Is  the  rule,  unless  tbe  crim- 
inal afterwards  goes  into  such  state  and  de- 
parts from  it,  thus  subjecting  himself  to  tbe 
sovereignty  of  Its  jurisdiction.  The  reason 
Is,  not  that  the  jurisidictlon  to  try  the  crime  Is 
lacking,  but  that  no  one  can  in  any  sense  be 
alkged  to  have  fled  from  a  stato,  in  the  do- 
main of  whose  territorial  jurisdiction  he  has 
never  been  corporally  present  since  the  com- 
mission of  the  crime. That  court  cited  to 
suBtaio  this  view  among  other  authorities, 
Whart.  Crlm.  PI.  8th  ed.  281 :  Kingtbury't 
Gate,  106  Mass.  238 ;  Ex  parte  Smith,  8  Mc- 
Lean, 131,  Fed.  Cas.  No.  13,968;  and  Wilcox 
V.  Heke,  84  Ohio  St.  620.  Bonvler  (Law 
Diet.  6S1)  defines  a  "fugitive  from  justice* 
as  "one  who.  having  committed  a  crime 
within  one  jurisdiction,  goes  into  another  In 
order  to  evade  the  law  and  avoid  punish- 
ment." The  same  writer  says,  also,  that  the 
executive  of  a  state  cannot  be  called  upon  to 
deliver  up  a  person  charged  with  a  criminal 
offense  in  another  state,  unless  it  appear  that 
such  person  "is  a  fugitive  from  justice." 
Rapaljg  (Law  Diet.  655}  defloes  a  "fugitive 
from  justice"  as  "one  who.  having  committed 
a  crime  in  one  Jurisdiction,  flees  therefrom 
into  another  jurisdiction  in  order  to  escape 
punishment."  See  also  1  Abbott,  Law  Diet. 
608,  for  definition  of  "fleeing." 

To  hold  that  a  person  who  is  liable  to  In- 
dictment only  by  reason  of  his  constructive 
presence  Is  a  fugitive  from  the  Justice  of  a 
state  within  whose  limits  be  has  never  gone 
since  the  commission  of  the  offense.  Involves 
as  great  an  error  as  to  maintain  that  one  who 
has  stood  still,  and  never  ventured  within  tbe 
reach  of  another,  has  fled  from  him  to  avoid 
injarv.  One  who  has  never  fled  cannot  be 
a  fugitive.  Jonsa  t.  Lemard,  90  Iowa,  106, 
83  Am.  Rep.  116 ;  t  Am.  A  Eng.  Bncyclop. 
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Law,  p.  046,  and  note  1,  Id.  647.  Hoon,  in 
hla  work  on  Extradition  (vol.  2,^S&\efeq.) 
after  quoting  the  extract  already  given  from 
Btggd't  Ca$e,  cites  a  number  of  other  cases, 
wherein  goveroora  of  statoa,  under  weU-coo- 
sldered  opinions  of  their  legal  advlBera,  have 
recognized  and  acted  upon  the  principle  that 
a  penoD  cannot  be  said  to  flee  from  a  place 
where  he  has  nerer  actually  been,  but  to 
which  by  a  legal  fiction  he  is  deemed  to  hare 
followed  an  agency  or  instrumeDtalit^,  put 
in  motion  by  him,  to  accomplish  a  criminal 
purpose.  Spear  (Law  of  Extradition,  pp. 
896-400)  cltea  and  discusses  the  authorities 
bearing  npon  the  aueation  whet^r  a  person 
can  be  a  lugltiTe  from  a  itate  Into  which  he 
has  never  entered,  and  not  only  reaches  the 
same  conclusion  at  which  we  have  arrived, 
but  maintains,  arguendo,  that  a  person  who 
has  been  extradited  as  a  fugitive  cannot  be 
sent  bade  from  the  demanding  state,  on  req- 
uisition of  the  executive  who  surrendered 
him,  to  answer  a  crime  committed  while  be 
was  a  fugitive,  because  one  who  is  forcibly 
taken  away  does  not,  in  contemplation  of  law 
or  in  fact,  flee  from  justice.  The  author  says 
that  to  assume  that  an  abduction  by  force, 
though  under  legal  process,  is  a  fleeing,  "is 
a  gross  absurdity,  quite  as  bad  as  the  theory 
of  fugitives  by  construction."  Had  it  not 
oeen  provided  by  the  Oonstttution  of  the 
United  States  <art.  4.  g  8,  c1.  S)  that  **a  per- 
son charged  in  any  state  with  treason,  felony, 
or  other  crime,  who  shall  See  from  justice 
and  be  found  In  another  state,  shall,  on  de- 
mand  of  the  executive  authority  of  the  state 
from  which  he  has  fled  be  deli  vered  up, "  etc. , 
the  states,  as  to  the  right  to  demand  and  the 
power  to  inrrender  fugitivee  from  justice, 
would  have  sustained  relations  to  each  other 
analogous  to  those  existing  between  inde- 
pendent nations.  StaUY.  Outshall.  HON.  C. 
538,  16  L.  R.  A.  130.  If  no  stipulation  by 
treaty  were  nowin  force  requiring  the  govern- 
ment of  the  United  States  to  surrender,  on 
requisition  of  the  authorities  of  Canada,  per- 
KHU  charged  wiUi  murder  in  that  dominion, 
those  guilty  of  such  crimes  would  flnd  this 
couotiT  a  safe  asylum.  In  the  absence  of  any 
provision  of  law  ImpoBine  upon  the  execu- 
tive of  the  state  of  North  Cnrolina  the  duty 
of  surr&ndering,  on  requisition  of  the  gover- 
nors of  other  states,  any  person  charged  with 
a  criminal  offense  in  the  demanding  states, 
except  such  as  shall  be  shown  to  have  fled 
from  Justice  within  the  meaning  of  the 
Federal  Constitution,  the  governor  must 
search  In  vain  for  authority  to  Issue  a  war- 
rant of  extradition.  In  a  case  like  this  before 
us,  as  was  la  effect  conceded  In  Be  Sultan 
(decided  at  this  term),  reported  In  116  N.  C. 
67,  port,  294.  While  astatute  passed  now,and 
making  It  murder  to  willfully  put  in  motion 
within  the  state  of  North  Carolina  any  force 
which  should  kill  a  human  being  in  a  neigh- 
boring state,  might  not  be  amenable  to  such 
constitutional  objection  as  that  discussed  In 
Slate  T.  Sn^ht,  Taylor  &  0.  (N.  C.)  66 
(44),  It  would  as  to  thli  case  be  an  txpoet 
jaieto  law.  But  in  the  exercise  of  Its  re- 
served  sovereign  powers,  the  state  may,  as 
an  act  of  comity  to  a  sister  state,  proTlde 
by  statute  Uk  the  mnender,  upon  requlsl- 
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tlon,  of  persons  who,  like  the  prisoners,  are 
indictable  for  murder  in  another  state, 
though  they  have  never  fled  from  justice.  If 
It  shall  be  proved  that  the  prisoners  were  in 
fact  In  North  Carolina  and  the  deceased  in 
Tennessee  when  the  fatal  wound  was  in- 
flicted, a  law  may  still  be  enacted  Kiring 
the  governor  the  authority  to  issue  his  war- 
rant and  deliver  them  on  requisition.  Mean- 
time it  may  be  asked,  W^hat  can  be  done  to 
provide  for  this  ca*u»  omiawS  We  may 
answer,  in  tlie  language  of  Spear(tupra,  p. 
400):  "Nothing,  l)y  any  extradition  pro- 
cess, until  there  is  some  authority  of  law 
for  it.  .  .  .  Slate  statutes  may  be  enacted  to 
furnish  a  remedy  not  now  supplied  by  either 
federal  or  state  law."  Were  the  courts,  with- 
out any  semblance  of  right,  to  supply  the  leg- 
islative omission.  It  would  bo  a  criminal 
usurpation  of  authority,  more  pemlciouB  to 
the  public  interests  than  the  escape  of,  not 
two,  but  Bcores  of  ciimloalB-  Appellate 
courts  cannot  deliberatelv  legislate  for  Uie 
punishment  of  crime  without  incurring  a 
moral  accountability  as  grave  as  that  of  the 
criminal  who  suffers  by  the  usurpation. 

The  attorney -general,  with  commendable 
frankness,  admitted  that  he  oould  find  no 
authority  to  sustain  his  contention.  It  is 
not  pretended  that  a  single  appellate  court, 
federal  or  state,  or  a  respectable  law-vriter, 
haa  given  any  other  Interpretation  to  the  law 
than  that  adopted  by  us.  Courts  cannot  ,a- 
mend  or  override  constitutions,  and  statutes, 
and,  upon  the  higher-law  idea,  anticipate 
dilatory  legislatures  by  providing  for  the 
safety  of  ue  public  In  event  that  an- 
arcbista  should  project  deadly  missiles  acroBt 
a  state  border.  Hobs  can  be  suppressed  un- 
der the  common  law  wherever  uiey  may  as- 
semble for  an  unlawful  purpoae  and  attempt 
to  put  such  purpose  into  execution.  But,  if 
they  could  not.  It  would  be  the  duty  of  the 
legislature,  not  of  the  courts,  to  provide  for 
their  suppression.  If  there  is  any  foundation 
for  apprehending  that  Uie  disorderly  ele> 
ments  of  societv  are  watching  for  opportn- 
nitv  to  take  life  and  destroy  property,  pro- 
vided they  can  see  a  way  of  escape  through 
the  loopholes  of  defective  laws,  the  repre- 
sentatives of  the  people  must  be  trusted  to 
meet,  If  not  anticipate,  emergencies  as  they 
arise.    Neither  actual  nor  possible  conse- 

anences  should  deter  judges  from  executing 
le  law  as  it  Is  plainly  written.  The  arn*- 
mentum  ab  ineonvenienti,  when  used  to  bring 
about  a  modification  of  a  well-established 
principle  of  law,  should  be  addressed  to  the 
law-maker,  whose  province  It  Is  to  provide 
a  remedy  for  any  evils  growing  oat  of  itsen- 
forcement  Addressed  to  Judges  under  such 
circumstancea  it  Is  an  Invitatlnn  or  a  tempta- 
tion offered  to  violate  their  sacred  obi Igatlona 
In  order  to  appease  the  public.  In  8pi«r'» 
Ckue,  19  N.  C.  491,  the  supreme  court  de- 
clared the  prisoner  entitled  to  his  discharge 
upon  a  writ  of  habeas  corpus  where  the  term 
of  the  «)urt  expired  pending  his  brlal  for 
murder,  because  he  could  not  be  again  put 
in  jeopardy  for  that  (KSense.  The  defect  in 
the  law  was  subsequently  remedied  by  stat- 
ute allowinc  the  court  to  continue  Into  th« 
next  wedk  if  a  fielony  were  being  tried  vben 
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the  week  expired.  But  the  ooart,  eompond 
of  Taylor,  Hall,  and  Hendenon,  did  QOt 
hesitate  for  a  moment  because  a  gulity  mao 
might  escape.  Od  the  contrary,  J%e4ge  Hall 
laid:  "The  guilt  or  iDuocence  of  the  pris- 
oner is  as  little  the  subject  of  inqulir  as  the 
merits  of  any  case  cau  be  when  It  fs  brought 
before  this  court  on  a  collateral  question  of 
law."   Courts  enforce  laws,  not  simply  to 

ftuuldi  the  guilty,  but  as  well  to  protect  the 
noocent.  The  law  which  falls  to  provide 
for  the  extradition  of  a  guilty  man  must  be 
understood  and  adhered  to,  because  It  may 
be  Invoked  as  protection  to  the  looocent, 
who  an  pRwecuted  without  cause,  against 
the  annoyance,  expense,  and  Invasion  of  per- 
gonal liberty  involved  In  being  extradited. 
There  was  error. 
The  prisoner  should  hoM  been  diteharged. 

Clark,  J.,  dissenting: 

It  ia  a  fact  agreed  in  this  petition  that 
the  defendants,  being  in  this  state,  slew  the 
deceased,  who  was  over  the  line  In  Tennessee. 
The  defendants  were  Indicted  iu  this  state 
for  the  murder,  and  convicted.  On  appeal, 
the  conviction  was  reversed,  this  court 
holding  {State  v.  BaU,  114  N.  C.  909) 
that  there  was  a  defect  of  jurisdiction 
because  the  offense  was  committed  in  Ten- 
nessee, and  that  in  legal  contemplatloo 
the  parties  committing  the  crime  were  in 
Tennessee.  If  they  were  in  Tennessee  when 
they  committed  the  crime,  they  are  now  in 
North  Carolina,  and  in  legal  contemplation 
are  necessarily  fugitives  irom  justice.  If 
they  were  not  In  Tennessee,  but  in  KorUi 
Carolina,  when  they  committed  the  crime, 
then  it  was  eiror  to  hold  that  the  defendants 
could  not  be  convicted  In  North  Carolina. 
Tbey  should  be  tried  in  the  jurisdiction  In 
which  they  were  when  the  offense  was  per- 
petrated. That  has  been  held  to  be  in  Tennes- 
see. If  that  is  sound  law,  and  the  defend- 
ants were  then  in  law  lo  Tennessee,  and  now 
in  fact  are  in  North  Carolina,  they  are  io 
legal  contemplation,  and  within  the  lan- 
guage and  purport  of  the  extradition  law, 
■fueitivee  from  justice."  This  term  Is  in- 
tended to  embrace  those  who,  having  com- 
mitted a  crime  In  one  state,  endeavor  to  evade 
justice  by  being  In  another  state,  whither 
the  ordinary  process  of  the  state  where  the 
crime  was  committed  will  not  reach  them. 
That  is  tbe  situation  of  these  deftodants. 
They  are  sheltering  themselves  from  process 
by  being  in  another  state.  They  are  charged 
with  murder  in  Tennessee,  and  are  now  where 
the  ordinary  process  of  the  courts  of  that  state 
sanoot  reach  them.  They  can  only  be  had 
tea  trial  in  the  state  of  tbe  commissftm  of  the 
crime  by  application  to  the  governor  of  the 
state  where  uiey  are  to  be  found.  They  are 
proper  subjects  of  extradition.  If  a  mob  oc- 
cupying the  Jersey  side  of  the  Hudson  should 
shell  the  city  of  New  Tork,  or  from  the 
opposite  shore  of  the  Delaware  should  can- 
nonade the  city  of  Philadelphia,  they  would 
be  liable  to  no  punishment  in  New  Jersey, 
under  the  decisions  of  the  courts,  because, 
"In  contemplation  of  law,"  the  mobs  are  in 
New  Tork  and  Pennsylvania.  But  if  it  is 
true,  as  is  contended  by  the  defendants,  that 
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the  members  of  the  mob  cannot  be  extradited 
because  the  mob  never  was  in  those  cities,  It 
would  be  a  singular  state  of  tbinffs.  This 
ruling  would  also  place  Savannah,  Memphis, 
St.  Louis.  Cincionati,  Louisville,  and  hun- 
dreds of  other  cities  and  towns  at  tbe  merer 
of  any  mob  which  might  assemble,  wltn 
weapons  of  long  range,  across  the  state  line. 
The  preamble  to  the  constitution  of  these  states 
recites  that  it  was  ordained  "  to  form  a  more 

Fierfect  union  and  Insure  domestic  tranquil- 
ity." Article  4,  g  3,  cl.  2,  provides  "^that 
any  person  charged  in  any  state  with  treason, 
felony,  or  other  crime,  who  diall  flee  from 
Justice  and  be  found  in  another  state,  shall 
on  demand  of  the  execntive  authority  nf  tlie 
state  from  which  he  fled,  be  delivered  up  to 
be  removed  to  the  state  having  jurisdiction 
of  tbe  crime."  It  would  be  a  restricted  con- 
struction, and  little  calculated  to  "form  a 
more  perfect  union  and  establish  domestio 
tranquillity."  to  hold  that  a  "fugitive  from 
justice"  in  the  purview  of  this  provision  ap* 
plies  only  to  persons  who,  being  actually  as 
well  as  potentially  in  the  state  where  the 
crime  was  committed,  afterwards  departed 
the  same.  A  person  who  places  himself  out* 
side  the  limits  of  the  state  from  thence  to 
commit  the  crime  within  said  state,  and 
ever  afterwards  avoids  going  into  said  state 
to  avoid  arrest,  as  truly  "flees  from  Jtistice" 
as  he  who,  having  committed  a  crime,  flees 
from  the  state  subsequently.  If  an  infernal 
machine  sent  by  mall  or  express  from  a  dis- 
tant state  explodes  and  kills  the  receiver,  it 
is  murder  committed  In  the  latter  state.  The 
sender  skulking  in  another  state  to  avoid 
arrest  is  as  truly  a  fngltive  from  justice  «■ 
If  he  had  accompanied  tbe  machine  to  Its 
destination  and  then  fled.  The  constitutional 

firovislon  for  extradition,  and  the  laws  passed 
n  pursuance  thereof,  it  ^onld  be  remem- 
bered, are  not  criminal,  but  remedial,  pro- 
visions. They  should  therefore  be  liberally 
construed  to  effect  the  purpose  intended  to 
be  served,  which  is  to  extend  into  anothu 
state,  through  the  medium  of  its  executive, 
the  process  of  the  state  whose  laws  have 
been  violated.  This  process,  having  no  va- 
lidity beyond  Its  borders,  can  only  he  made 
available  to  arrest  the  person  charged  with 
crime  by  virtue  of  the  governor  of  the  state, 
where  such  person  is  to  be  found,  acting 
under  the  extradition,  just  as  a  magistrate 
of  one  county  may  indorse  a  summons  issued 
by  a  justice  of  the  peace  in  another  county, 
under  the  Code.  Civilized  man  must  recoil 
from  the  practical  ruling  that  the  territory 
adjacent  to  state  boundaries  is  a  "no  man's 
land,"  and  that  murder  is  privileged  if  com- 
mitted across  a  state  line.  It  may  be  safely 
said  that  the  judge  who  first  laid  down  a 
ruling  from  which  such  result  practically 
follows  did  not  foresee  the  purport  and  effect 
of  his  decision.  We  are  called  upon  to  cor- 
rect, not  to  perpetuate,  his  errors,  though 
others  have  since  followed  him.  It  is  true 
that  this  restricted  construction  has  been 
placed  on  this  clause  by  several  courts  and 
text- writers,  but  their  opinions  are  merely  of 
"persuasive  authoritv,"  as  we  have  often 
held,  and  entitled  only  to  the  weight  due  to 
the  reasons  they  give.  Years  ago  OAanetfOM- 
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Kent  (1  Com.  477)  nid  tbat  It  would  not  do 
"  to  press  too  ctroDgly  the  rule  of  stare  deeM*, 
whea  it  is  recollected  that  over  one  thousand 
cases  Id  the  English  and  American  books 
have  been  orerruled.  ISTeo  a  series  of  de- 
cisIoDa  are  not  always  oondualve,  and  the 
rerisioD  of  a  decision  often  resolves  Itself 
into  a  mere  question  of  expediency.  His 
remark  has  received  added  force  since  by  the 
fact  that  overruled  cases  now  number  several 
tliousaad.  Eispecially  a  constltuiional  pro- 
vision cannot  be  nullified  or  rendered  of  do 
effect  by  the  errooeouB  ruling  of  a  Judge. 
When  uie  choice  is  preseotea  us  it  Is  his 
error,  and  not  the  constitution,  which  must 
be  disregarded.  This  Isclearly  so  If  the  con- 
stitution is  superior  to  the  power  of  a  court 
to  ameod  It  by  erroneous  interpretation. 
Courts  do  not  yet  claim  infallibility,  and  are 
not  above  correcting  errors,  especially  In  a 
nmtter  bo  clearly  against  the  very  intent  and 
meanlDg  of  the  Federal  Constitution  as  a 
ruling  tbat,  though  a  murder  has  been  com- 
mitted in  the  United  States,  yet  a  state  may 
be  powerless  either  to  try  the  murderer  when 
found  in  its  l)orders  or  to  surrender  him  to 
another  state  where  he  may  be  tried.  There 
is  no  authority  or  precedent  In  this  state, 
and,  this  being  with  us  a  case  "of  novel 
impression,"  we  are  not  hampered  from  giv- 
ing such  construction  to  the  clause  as  is  most 
consonant  to  our.views  of  its  true  intent  and 
purport.  It  Is  true  the  several  states  might 
pass  statutes  broader  than  the  clause  quoted 
from  the  Federal  ConBtltution,  but  it  is  also 
true  that  some  of  them  might  fail  to  do  so. 
The  Federal  Constitution  does  not  contem- 
plate leaving  the  security  of  so  manv  cities 
and  towna,  lying  near  state  boundaries,  de- 
pendent upon  the  inadvertence  or  unwillinir- 
uesa  of  the  legislature  of  a  neighboring  state 
to  pass  an  exiradlthm  law  more  liberal  than 
the  Federal  Constliution. 

Besides  our  statute  (Code,  g  116S)  is 
broader,  and  authorizes  the  arrest  of  "any 
fugitive"  who  has  committed  the  crimes 
therein  specified  "outof  the  state  and  within 
the  United  States."  A  fugitive  from  Justice 
is  simply  one  who,  having  committed  a  crime 
within  a  state,  keeps  himself  beyond  the  or- 
dinary process  of  the  courts  of  such  state. 
The  two  cases  cited  from  the  Supreme  Court 
of  the  United  States  (Ex  parte  lieggd,  114  U. 
B.  643,  29  L.  ed.  250,  and  RoherU  v.  ^V;^, 
116  U.  S.  90,  39  L.  ed.  544),  read  accordiug 
to  the  spirit  instead  of  the  letter,  sustain, 
rather  than  militate  against,  this  view;  In 
which  case  be  can  be  demanded  of  the  execu- 
tive of  any  state  in  which  he  may  be  found. 
Even  if  there  had  been-  no  constitutional  pro- 
*  vlaioD  and  no  statute,  the  comity  existing 
between  states  In  a  federal  union  would  au- 
thorize the  surrender  to  another  state  of  a 
person  who  has  committed  murder  in  that 
stat«  while  standing  in  this  state.  This 
comity  has  been  extended  to  recognize  cor- 
porations chartered  in  other  states  and  tn 
other  caaea.  Comity  certainly  should  recog- 
nize tbat  murder  is  a  high  offense  against  ibe 
laws  of  a  sister  state,  and  we  should  refuse 
to  shelter  the  offender  when  demanded  for 
trial.  In  refusing  to  discharge  the  prisoner 
I  think  there  was  no  error. 

Bk«Ra«»  J,:  I  Join  in  the  above  dissent. 


fc!ee  also  47  L.  R.  A.  SGO. 


Re  William  SULTAN. 

1.  The  dspartora  of*  porehuar 
M»ods  to  bis  borne  In  another  state  aftn  mak- 
ing criminally  telse  repreeentattons  In  leUaooa 
on  which  the  (roods  were  aubsequeotly  delivered 
to  a  oommon  carrier  and  shipped  to  bim.  Is  with- 
in the  law  ■  flight  from  juatloe  for  whloh  h«  mar 
be  surreodeted  on  a  xeqaisltion. 

B.  TheaaotlTeMidpiirpowarMmtra- 
dltion  proceedlnfl"  wblcb  may  be  oonsldered 
by  the  ^venior  ss  a  ground  for  refusing  or  r&- 
voUdk  tlie  tasuanoe  of  Us  warrant  for  the  fuck 
tlve  cannot  ba  fnqnlred  Into  In  a  haliBss  oorpiii 
ptoocedlnff. 

(Novenber  UI.UBU 

CERTIORARI  to  the  Superior  Court  for 
Craven  County  to  review  an  order  releas- 
ing from  custody  la  a  habeas  corpus  proceed- 
ing one  for  whom  the  governor  bad  issued  a 
warrant  for  the  purpose  of  returning  him  to 
the  governor  of  Pennsylvania  sa  a  fugitive 
from  Justlca  Bnemd. 

The  facts  an  sofficiently  stated  In  the  opla^ 
ion. 

Me»n.  O.  H.  Oalon  and  W.  W.  01«rk 

for  plaintiff  in  certiorari. 

Meatrt.  C.  R.  ThomM  and  P.  B.  Palle- 
tier.  for  defendant  in  certiorari: 

To  be  found  in  another  state,  after  commis- 
sion of  a  crime,  without  actual  flight,  consti- 
tutes one  a  fugitive  from  Justice. 

Paschal,  Anno.  Const.  ^  234,  p.  330. 

To  be  a  fugitive  from  justice  in  the  sense  of 
the  acts  of  congress  regulating  the  subject  and 
the  ooDStitutiuo,  It  is  not  oeressary  that  the 
parly  charged  should  have  left  the  state  in 
which  the  crime  is  alleged  to  have  been  com- 
milted,  after  an  indictment  found,  or  for  the 
purpose  of  avoidiu;  prosecution  anticipated  dr 
beguD,  but  simply  that  having  within  a  state 
committed  that  offense  which  by  its  laws  con- 
stitutes a  crime,  when  he  is  sought  to  be  sub- 
jected to  its  criminsl  process  to  answer  for  his 
offense,  be  has  left  the  Jurisdiction  and  is 
found  within  the  territwy  of  another  state. 

SoberU  v.  Beitlg,  HO  U.  S.  97,  SB  L.  ed.  648. 
'  Sultan  made  the  false  pretenses  in  Pennsyl- 
vania. Sultan  was  corporally  present  In  Penn- 
sylvania when  he  made  the  false  pretenses. 
Sultan  obtained  the  goods  upon  his  false  pre- 
tenses so  made.  The  goods  were  delivered  to 
Sultan's  agent  the  common  carrier  in  Pennsyl- 
vaniu,  such  common  carrier,  the  railroad  com- 
pany, standing  in  all  respects  In  Sultan'a 

Benjamin,  Sales,  ^  181,  p.  160. 

The  question  la,  when  Sultan  was  soufrht  to 
be  subjected  to  the  criminal  process  of  Penn- 
sylvania, was  the  crime  then  complete,  or  had 
be  commuted  a  crime  against  the  laws  of  tbat 
commonwealth? 

Re  Cook.  49  Fed.  Hep.  838;  State  t.  Weather^ 
epoon,  88  TA.  C.  19;  Moore,  Extradition  ft  In- 
terstate Rendition,  pp.  989-844. 

The  forum  thai  first  takes  cognisance  of  the 
offense,  whether  it  be  the  forum  of  the  niter 


Kora.— As  (o  who  ire  f  nstUves  sut^eet  to  extza* 
dition,  see  noU  to  case  Inunedlatalv  praeedlnc  tbls 
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lug  of  tfae  pretenoe,  or  that  of  the  receiving  of 
the  Kooda,  attaches  to  itself  Jurisdiction. 

Mboie,  Extradition  &  Interstate  Uendition, 
note  1,  p.  IMS;  Whatt  Crim.  L,  g  1206,  and 
moie  1, 

Where  &  man  Is  atrieken  in  one  state  and 
dies  in  anolber,  the  person  who  committed  the 
injury  could  be  demanded  as  a  rugiilve  from 
justice  on  a  charge  of  murder  by  the  atate  in 
which  the  mortal  wound  was  inflicted. 

Whart.  Crim.  L.  §  292,  note  £;  1  BUhop, 
Crim.  L.  ^  118;  Vnited  &aU$  t.  Ouiieau.  1 
Hackey,  498,  47  Am.  Kep.  347. 

The  Judiciary  may  review,  not  control,  the 
action  of  (he  governor  as  to  points  of  law;  but 
CBonoi  inter^re  with  such  action  as  to  any 
mmtter  of  discretion. 

JUEugi€a,9lN.0.m.  * 

Bnrwell,  J.,  delivered  the  opinion  of  the 

court: 

The  record  shows  that  the  governor  of  the 
state  of  Penosyivania  made  a  requlaition  on 
tbe  governor  of  this  state  for  the  arrest  of 
the  petitioner,  William  Sultan,  who  liad 
been  indicted  in  the  former  state  for  obtain- 
ing goods  under  false  pretenses  from  the  firm 
of  Morris  Newberger  &  Son,  of  the  city  of 
Philadelphia.  His  excellency,  the  governor, 
upon  an  examination  of  the  requisition  and 
tlie  acc(Hnpiuiying  papers.  Issued  his  war- 
rant in  due  form  for  the  arrest  of  the  alleged 
fugitive,  and  his  delivery  to  the  agent  of 
the  state  of  Pennsylvania.  Thereupon,  a 
writ  of  habeas  corpus  was  sued  out  in  his 
behalf,  and  upon  bearing  the  matter  his  honor 
discharged  the  petitioner  from  custody,  as- 
•ignlDg  two  causes  for  bis  action :  First, 
his  Undlng  as  a  fact  that  the  petitioner  was 
not  a  furtive  from  justice;  and,  second, 
that  the  process  was  instituted  and  procured 
for  the  purpose  of  enforcing  and  collecting 
«  debt  due  to  Morris  Newberger  &  Son. 

1.  The  Indictment  found  against  the  peti- 
tioner in  the  city  and  county  of  Philadelphia 
«harTCS  the  petitioner  with  having  obtained 
from"  Morris  Newberger  &  Son,  on  the  17th 
day  of  September,  lt<83,  certain  goods,  by 
certain  false  and  fraudulent  pretenses.  It 
is  In  proper  form,  and  It  is  auly  certified 
that  the  offense  therein  charged  is  a  crime 
under  the  laws  of  the  state  of  Pennsylvaniu. 
The  guilt  or  innocence  of  the  petitioner  can- 
not be  Inquired  of  In  this  proceeding.  It  Is 
not  ptetended  that  the  petitioner  was  not  In 
the  city  of  Philadelphia  on  the  17th  day  of 
September,  1892,  tlie  date  when  It  Is  charged 
In  the  Indictment  that  he  made  the  false  pre- 
tense and  thereby  obtained  the  goods.  If, 
therefme,  we  consider  only  the  allegation 
«f  the  indictment,  and  the  fact  that  the  per- 
son therein  charged  with  a  crime  against  the 
laws  of  Pennsylvania  la  now  in  this  state, 
we  must  conclude  that,  being  within  this 

Jurisdiction,  be  Is  here  to  be  considered  a 
ugitive  from  justice.    This  seems  to  be 
-conceded. 

But  it  appears  from  the  affidavit  of  Morris 
Newlierger.  which  constitutes  a  part  of  the 
document  upon  which  the  governor  issued 
bis  warrant,  and  from  the  atHdavIt  of  tlie 

Setttioner,  tiiat  the  goods,  which  in  the  in- 
ictment  ore  said  to  have  been  obtained  by 


the  petitioner  on  the  ITtfa  dar  ot  September, 
1893,  the  date  of  the  alleged  false  repnsenta- 

tion,  were  not  In  fact  delivered  to  him  on 
that  day,  but  were  on  the  6th  day  of  October, 
1^93,  delivered  by  Morris  Newberger  &  Son 
to  a  common  carrier  In  the  city  of  Phlladel- 

fibia,  consigned  to  the  petitioner  at  Newbem, 
n  this  state,  when  the  petitioner  resided, 
and  whither  he  had  gone  after  making  a  con- 
tract on  the  17th  of  September  for  the  ship- 
ment of  the  goods  to  him  at  his  home,  in 
this  state.  Assuming,  therefore,  that  the 
petitioner,  being  in  the  city  of  Philadelphia 
on  September  17.  1803,  made,  then  and  there, 
to  citizens  of  Pennsylvania,  false  and  fraud- 
ulent pretenses,  contriving  and  intending  by 
means  thereof  to  induce  tnem  to  deliver  on 
October  8,  1892,  certain  goods  to  a  common 
carrier  in  said  city  for  shipment  to  him  in 
this  state,  and  thereafter,  hut  prior  to  Octo- 
ber fl,  left  tliat  state,  and  returned  to  his 
home  here,  we  think  he  is  a  "fugitive  from 
justice."  As  we  have  said,  the  truth  or  f^- 
slty  of  the  charge  that  he  made  the  fttlse  pre- 
tenses cannot  be  inquired  Into.  If  the  de- 
livery to  the  common  carrier  be  considered 
a  delivery  to  him  (and  we  see  no  reason  why 
it  should  not  be  so  considered),  the  whole 
crime,  if  there  was  one,  was  committed  with- 
in the  jurisdiction  of  the  court  where  the 
indictment  has  been  found. 

But  it  does  not  seem  to  us  to  be  essential 
that  we  should  hold  the  delivery  to  the  car- 
rier equivalent  to  a  delivery  to  the  peti- 
tioner, before  we  can  adjudge  that  the  crime 
charged  was  committed  within  the  jurisdic- 
tion of  the  Pennsylvania  court,  for.  If  the 
false  pretense  was  used  In  that  state  by  the 
petitioner,  there  present,  to  Induce  a  citizen 
of  that  state  to  port  with  his  property  1^ 
sending  it  to  the  petitioner  In  this  state,  ana 
the  petliioner  then  fraudulently  obtained  here 
the  posscBsion  of  the  goods,  the  court  of  that 
state  has  jurisdiction  of  the  offense,  and  the 
court  of  ula  state  has  jurisdiction  also.  It 
la  said :  "Where  a  false  pretense  is  uttered 
In  A.,  and  the  money  obtained  in  B.,  the 
venue  may  be  laid  either  in  A.  or  B.  This, 
in  England,  is  finally  settled  by  statute, 
which,  however,  la  In  this  reapect  afflrmatory 
of  the  common  law.  In  several  instances 
It  has  been  held  that  the  forum  that  first 
takes  cognizance  of  the  offense,  whether  it 
be  the  forum  of  the  uttering  of  the  pretense, 
or  that  of  the  forwarding  of  the  goods,  at- 
tachesto  Itself  jurisdiction. "  Whart.  Crim. 
L.  ^  1306.  This  Is  quoted  with  approval  to 
a  Moore,  on  Extradition  and  Interstate  Rendi- 
tion, p.  943,  and  that  author  adds:  "This 
rule  does  not  apply  to  false  pretenses  only, 
but  obtains  in  regard  to  wtoua  other  kinds, 
to  the  commission  of  which  seveml  facts, 
which  may  occur  at  different  times  and 
places,  are  essential.  In  such  a  case  It  may 
be  held  that  a  man  may  be  regarded  as  a 
fugitive  from  the  justice  of  the  state  where, 
being  corporally  present,  he  commits  any  of 
the  criminal  acts  that  respectively  give  jur- 
isdiction to  punish  the  offense.  ...  As 
the  law  does  not  separate  the  elements  so  as 
to  destroy  jurisdiction  of  the  offense,  we 
should  not  divide  them  so  as  to  defeat  the 
recovery  of  jurisdiction  over  Uw  offender.* 
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It  paenu  ibat  If  a  person,  beiiw  beyond  the 
limlta  of  the  itate,  by  meant  oi  %  falee  pre- 
tense communicated  in  some  war — as  by  let* 
ter — to  a  person  in  this  state,  oDtalns  goods 
from  that  person,  he  may  be  indicted  here, 
though  he  has  never  actually  come  within 
the  state,  and,  if  afterwards  found  within 
the  jurisdiction  of  our  courts,  may  be  ar- 
rested and  tried.  1  Bishop,  Crlm.  L.  7tb 
ed.  g  109;  State  t.  HaU,  114  N.  0.  009.  It 
may  be  that  he  could  not  be  brought  by  ex- 
tradition proceedings  into  the  state,  lor  in 
such  case  he  mi^ht  not  be  considered  "  a  fugl- 
tlre  from  justice,"  but  If  be  voluntarily 
comes  within  the  Jurisdiction  he  may  be 
punldied.  As  is  sud  fn  People  t.  Adam$,  8 
Denio,  190,  45  Am.  Deo.  468,  "Impotent, 
Indeed,  must  our  laws  be,  if  the  contriver 
of  the  mischief,  by  whose  efforts  alone  the 
cheat  was  effected,  can  escape  punishment 
on  the  ground  that  he  was  out  of  the  state 
when  his  fraudulent  machinations  were  con- 
cocted, and  when  they  took  effect  within  it." 
A  fortiori  should  he  be  punishable  here.  If 
be  was  actually  present  in  the  state  when  he 
concocted  his  fraudulent  machinatlnns.  and 
only  retired  from  the  state  after  he  had  put 
them  1q  operation.  If,  therefore,  the  peti- 
tioner did  go  to  the  city  of  Philadelphia, 
and  there  make  to  Morris  Newberger  &  Son 
false  and  fraadulent  pretenses,  and  thereby 
Induced  thera  to  sell  him  goods  to  be  shipped 
to  him  at  his  home,  in  this  state,  and  the 
coods  were  so  sent,  he  Is  amenable  to  the 
laws  of  the  state  of  Pennsylvania.  He  was 
actually  In  that  state  when  the  crime  charged 
against  him  was  begun.  Now,  when  he  is 
sought  by  extradition  process,  the  crime  is 
completed.  After  beglnaiog  the  perpetra- 
tion of  the  crime,  he  left  that  state.  The 

fturpose  he  had  in  view  in  leaving  the  state 
s  Immaterial.  Kingrimry^e  Gate,  106  Mass. 
228;  Bodortt  t.  SeiUy,  116  U.  B.  80,  29  L. 
ed.  544.  He  Is  found  here,  and  must  be 
deemed  a  fugitive  from  the  justice  of  that 
state  within  whose  borders  he,  being  actually 
present,  pat  In  operation  an  offense  against 
lierlaws.  Se  Oook,  49  Fed.  Rep.  888.  Upon 
this  subject.  In  the  last-cited  case,  Jenkins, 
J.,  said :  "The  purpose  of  the  constitutional 
provision  was  that  criminals  should  find  do 
asylum  within  any  state  of  the  Union ;  that 
'the  law  might  every  where,  and  in  all  cases, 
be  vindicated. '  It  will  not  do  to  reflne  too 
curiously  upon  sudi  enactments,  so  that  the 
very  design  of  the  law  shall  prove  abortive ; 
BO  Uiat  that  shall  become  a  shield  and  a  pro- 
tection which  was  designed  as  a  weapon  of 
offense.  Can  it  be  that  one  may  not  be  re- 
garded as  a  fugitive  from  justice,  who, 
within  a  state,  hires  another  to  kill  and 
murder,  hut,  befwe  the  killing,  departs  the 
jurisdiction,  to  avoid  the  consequences  of 
the  murder  he  has  designed?  Can  It  be  that 
If  one  within  a  state  makes  false  renrRAentA- 
tions  to  procure  the  goods  of  another,  and 
departs  that  state  before  that  other  actually 
parte  with  his  property  on  the  faith  of  these 
representations,  he  may  not  be  deemed  a 
fugitive  from  justice?  Or,  to  use  the  forci- 
ble Illustration  of  counsel  at  the  argument. 
If  one  places  a  dynamite  bomb,  with  clock 
attachment,  on  ma  premises  of  another,  that 
S8  L.  R.A. 


will  explode  only  after  the  lapse  of  a  oertal» 
time,  and  death  results,  so  that  the  act  it- 
murder,  but  departs  the  state  before  the  ex- 

filosion,  to  avoid  the  consequences  of  his  act, 
B  be  not  to  be  regarded  as  a  fugitive  from 
Justice?  To  put  the  question  is  to  answer 
It.  The  subsequent  event  was  the  conse- 
quence of  the  act,  naturally  resulting  front 
It.  The  subsequent  event  was  designed  to 
happen  from  and  by  reason  of  the  act  done. 
The  event,  when  it  occurs  as  the  consequenoft 
of  the  act,  gives  quality  to  the  act,  render- 
ing it  criminal.  The  result  was  the  foreseen 
and  designed  consequence  of  the  act,  stamp- 
ing it  as  a  crime.  It  is  immaterial  whetlier 
the  agency  employed  be  an  inanimate  object 
or  a  sentient  beiug.  The  result  was  designed 
by,  and  naturally  Sowed  from,  his  original 
act,  which,  by  reason  of  the  result  and  the 
foreseen  and  intended  result,  Is  criminal. 
Departure  from  the  jurisdiction  after  the 
commission  of  the  act,  in  furtherance  of  the 
crime  subsequently  consummated,  is  a  Sight 
from  justice,  within  the  meaning  of  Uie  law.* 
S.  We  think  that  his  tioQor  also  erred  when 
he  undertook  to  inquire  into  the  motive  and 
purpose  of  this  extradition  proceeding.  In 
such  matters  the  judiciary  may  review  and 
control  Uie  action  of  the  governor  in  regard 
to  poiute  of  law,  but  cannot  interfere  with 
such  action  In  regard  to  any  matter  withla 
the  discretion  of  the  governor.  Hughet'  Ctuo, 
61  N.  C.  07.  The  executive  and  judicial  are 
co-ordinate  departraente  of  the  government. 
The  Judiciary  will  control  and  correct  the 
acts  of  the  executive  officers  only  when  they 
are  acting  contrary  to  law,  or  without  its 
sanction.  In  this  matter,  as  we  have  said, 
the  governor  was  authorized  by  the  law, 
upon  the  document  laid  before  him,  to  issue 
his  warrant  for  the  arrest  and  delivery  of  the 
petitioner.  The  law  which  clothes  him  with 
the  power  to  issue  that  warrant  invests  him 
with  a  discretion  not  to  issue  it.  or,  if  he 
has  issued  it,  to  revoke  It,  If  in  his  opinion 
his  warrant  is  sought,  not  to  aid  In  bring- 
ing the  alleged  criminal  to  trial  for  hla  oi- 
fense,  but  kt  some  other  ulterior  purpose. 
It  has  been  well  said:  "In  our  polity  the 
judiciary  have  a  power  and  are  clothed  with 
a  duty  unique  in  the  history  of  the  govern- 
ments, viz.,  the  power  and  duty  to  declare 
legislative  enactments  and  executive  acta 
which  are  In  conflict  with  our  written  con- 
stitutions to  be.  for  (hat  reason,  void,  and 
of  no  effect.  In  this,  America  has  taught 
the  world  the  greatest  lesson  In  government 
and  law  it  has  ever  learned,  namely,  that 
law  is  not  binding  alone  upon  the  subject, 
and  that  the  conception  of  law  never  reachea 
Its  full  development  until  It  attains  complete 
supremacy.  In  the  form  of  written  constitu- 
tions, which  are  the  supreme  law  of  the  land, 
since  their  provisions  are  obligatory  both 
upon  the  state  and  upon  those  subjected  to 
its  rule,  and  equally  enforceable  against 
both,  and  therefore  law,  in  the  strictest  sense 
of  the  term. "  As,  In  the  performance  of  ito 
"unique  duty,"  the  judiciary  will  declare 
no  enactment  of  the  legislative  department 
void  because  unconstitutional,  unless  It  la 
plainly  so,  likewise  It  will,  with  equal  so- 
licitude, abstain  ttom  encroadunent  on  the 
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]m>Tlnc«  ot  the  executive  deptirtment,  and 
will  never  declaru  Uie  acu  of  iu  ofllcera  il- 
legal unleM  idearly  eo,  and  not  within  tlie 
■cope  of  that  diecretion  with  whldi  the  law 
itself  has  clothed  them.  The  JiiiHeiarr  can- 
not reTlew  or  control  the  executive  in  its 
exTcine  of  tlMt  discretioiL 


STATE  of  Norlh  Oarollna 
«. 

A.  WERNWAG.  Appt 

^  N.  a  :..> 

A  sale  of  fr«ah  mmt  to  »  hotel  keeper 
within  *  district  wltbtD  which  «  Ucenae  was 
required  Is  made  where  a  dealer  outside  of  laoh 
dlstrlet  on  a  teleptaonlo  meewffe  to  brtng  some 
meat  of  a  orataln  description  brought  the  meat 
hi  his  wajioo  BDd  deJIrered  It  Id  that  dtetriM, 
rinoe  the  tittedld  not  pass  and  tbeicoodswne 
not  asoertaiDed  until  ther  were  receiTed  by  the 
purchasar. 

(Apm  80,  U8U 

APPEAL  defendant  from  a  Judgment  of 
the  Crimiaal  Cotirt  for  Buncombe  Countv 
coovictiag  him  of  selling  meat  without  a  li- 
cense in  TiolatioD  of  the  ordinances  of  the  cit/ 
of  Asbertlle.  AJ^rmeS. 
The  facu  are  suted  in  the  opfolon. 
Mr.  Fruk  L  Onborne,  AUj/  Oen.,  for 
the  State. 

Montcfomofy*  J.,  delirered  the  opinion 
of  the  court : 

The  city  of  AaheTllIe,  hj  one  of  Ita  or- 
dinaDcee.  prohibits  by  fine  the  sale  of  fresh 
meats,  wiuioat  a  license  first  had  from  the 
city,  within  a  radius  of  three  fourths  of  a 
mile  from  the  court-house  as  the  center  of  the 
circle,  except  at  the  marhet  ealabllshed  by 
the  city.  The  defendant,  who  lived  and  con- 
ducted the  businesa  of  seller  of  fresh  meats 
outalde  of  the  three-foortha  mile  limit,  re- 
ceived a  telephonic  message  from  C.  H. 
Southwlck,  manager  of  an  hotel  inside  of 
the  limit,  to  bring  to  him  at  the  hotel  some 
fresh  meats,  the  prices  being  aereed  on. 
Agreeably  to  this  message,  the  defendant 
brought,  In  his  own  wagon,  the  meats  to  the 
hotel,  and  delivered  the  same,  receiving  pay- 
ment afterwards.  In  making  this  transac- 
tl<m,  did  the  defendant  violate  the  city  or- 
dlnanoe,  and  thereby  become  liable  for  the 
floe  imposed  by  the  city?  We  are  of  the 
opinion  that  be  did.  in  the  first  place,  the 
goods  ordered  were  not  of  a  specific  character, 
and  therefore  the  oontract  was  only  execu- 
tonr.  The  witness  aald,  "  I  telei^oned  to  the 
defendant  to  send  me  some  fresh  beef  and 
fresh  mutton,  describing  such  as  I  desired." 
It  cannot  be  doubted  that  if  the  meat,  when 
delivered  at  the  hotel,  had  not  been  of  the 
kind  ordered,  the  buyer  oould  have  refused 
to  receive  It  "Where  there  is  a  sale  of 
goods  generally,  no  property  in  them  passes 


NoxB.— In  oouML'tloo  with  the  above  case  la  re- 
spect to  the  place  where  a  sale  la  perfected,  see 
Conk  V.  Hess  (PaJ  TLB.  A.  117,  and  nols. 
tSURA. 


until  delivery,  because  until  then  the  very 

foods  sold  are  not  ascertained.  *  Benj.  Bales, 
81S.   The  general  rule  Is  that.  If  It  Is  » 
part  of  the  contract  of  sale  that  the  seller 

shall  deliver  the  property  sold  at  some  place 
specified,  and  receive  payment  on  delivery, 
title  will  not  pass  until  such  delivery.  Id. 
§  885 ;  Sdmondaon  v.  Fort,  76  N.  0.  405. 

B.  The  transaction  was  executory.  Tho 
difference  between  this  and  a  sale  is  that  in 
the  latter  the  goods  which  are  the  subject  of 
the  contract  become  the  property  of  the  buyer 
Immediately  upon  the  conclusion  of  the  con- 
tract, regardless  of  delivery,  and  the  risk  of 
loss  or  injury  is  upon  the  buyer ;  whereas  in 
an  executory  contract  the  title  to  the  goods 
1b  in  the  seller  until  the  contract  is  executed. 
If,  In  this  case,  the  fresh  meats  had  been  lost 
or  destroyed  on  their  way  from  the  defend- 
ant's shop  to  the  hotel,  how  could  it  be 
thought  that  the  proprietor  of  the  hotel  would 
be  compelled  to  pay  for  that  which  he  had 
never  received,  and  which  the  defendant 
promised  to  deliver  to  him  at  his  hotel  in 
good  condition?  The  plain  meaning  of  this 
matter  is  this:  The  hotel  manager  sent  a 
message  to  a  seller  of  meats  outside  of  the 
three-iourtiis  mile  limit:  "Bring  me  some 
fresh  meats  of  a  certain  description.  If  tiiey 
are  such  as  I  order,  1  will  take  them,  and 

fay  you  For  them ;  If  they  are  not  of  the  kind 
order,  I  will  not."   Surely  there  is  no  sale 
in  this. 

8.  The  transaction  cannot  be  a  sale.  In  » 
bargain  and  sale  the  thing  which  is  the  sub- 
ject of  the  contract  becomes  the  property  of 
the  buyer  the  moment  the  contract  la  con- 
cluded, without  regard  to  whether  the  goods 
are  delivered  to  the  buyer  or  remain  In  the 

f ossesslon  of  the  seller.  Leitgr  v.  Eatt,  4^ 
nd.  588.  If,  by  the  terms  of  the  contract, 
the  seller  is  required  to  send  or  forward  the 
goods  to  the  buyer,  the  title  and  risk  remain 
in  the  seller  until  the  transference  Is  at  un 
end,  after  which  time  the  title  is  vested  in 
the  buyer.  Bloyd  v.  Polloek,  27  W.  Va.  75 ; 
Taylor  v.  CWa.  Ill  Mass.  863;  -?Vy  v.  Lueat, 
29  Pa.  866.  The  cases  of  Armttrong  v.  BeA, 
113  N.  C.  69.  and  Obvr  v.  BmUh,  76  N.  C. 
818,  are  easllv  to  be  distinguished  from  the 
cases  above  cited,  and  the  points  are  not  of 
tbe  same  character  with  those.  In  ArrMirong- 
V.  Bat,  and  Ober  v.  &ntVA,  the  orders  for 
goods  were  written  in  North  Carolina,  and 
sent  by  letter  to  Baltimore.  The  goods  were 
selected  by  the  sellers,  and  delivered  to  com- 
moa  carTiers,  unconditionally,  for  the  par- 
chasers.  The  delivery  to  the  common  carri- 
ers completed  the  contract,  and  upon  that 
completion  our  court  held  that  the  contract, 
was  governed  by  the  laws  of  North  Carolina, 
and  not  that  the  sale  was  complete  when  the 
goods  were  ordered  in  North  Carolina. 

There  is  no  merit  In  the  exception  made- 
by  the  d^endant  to  the  court's  allowing  an 
amendment  to  the  warrant  issued  by  the 
mayor.  Tbe  amendment  did  not  change  the 
nature  of  the  action,  and  therefore  the  power 
of  tbe  court  to  allow  an  amendment  was  un> 
restricted.  State  v.  Vaughan,  91  N.  O.  6Kt; 
State  V.  Norman,  110  N.  C.  484. 

Tfure  wot  no  gmr  in  the  judgnteni  ef 
court  hdm,  and  tlis  tarn  it  4^ffirmed. 
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UONTAITA  SUPKEMB  COURT. 


STATE  of  HoQtaoa,  «r  rd.  Lucien  SATES 
et  at., 

V. 

J.  K  RICEARDS  ei  al, 

 Mont.  J 

1 .  The  lowest  bidder  alttaoaffh  offiBring 
a  bond  for  the  perfonnajuie  of  the 
contract  caooot  coaipel  tbe  amrd  to  btm  of  a 
contract  for  the  publlcatloa  and  annotation  of 
oodee  wfaiota  by  the  ConelitutioDaDd  tbe  Act  of 
Harcb  7. 18b6,  the  Mate  furnlshlDB  board  is  re- 
quired to  let  to  the  >*Ioweflt  respooaibie  bidder 
therefor,"  tbo  statute  also  requiring  that  tbe 
typc-settlDSi  prlntiQff,  and  binding  shall  all  be 
done  within  tbe  state,  and  that  the  publisher  shall 
keep  suAcIent  copies  to  supply  all  demands  tor 
not  leas  than  eight  yean,  and  a  fall  complete 
■Bt  of  iteteo^ped  matrloei  of  evarr  paga  of  ty  pe 
und. 

S*  A  eorporatUm  ia  not  dlaqoaUfled  to 
bid  fbr  m.  contract  to  be  let  by  tbe  state 
furofshtiur  board  by  reason  of  tbe  faot  that  Ita 
buslDeas  manager,  who  was  not  a  stockholder  or 
officer  of  tbe  company  and  whose  salary  or  posi- 
tion would  not  be  In  any  way  affected  by  tbe 
oontract,  was  a  member  of  the  leglslatlTe  assem- 
bly wblch  passed  the  act  prorkUng  for  the  letting 
of  awdi  ooutcaac 

Olay  6,1886^ 

APHjIOATION  for  a  writ  of  mandamiM  to 
compel  defeodanls  ai  tbe  alate  furnish* 
lag  board  u>  award  relators  the  contract  for 
the  printing  of  the  public  statutea.  Ditmimd, 

Statement  by  De  Witt,  J.  : 

The  matter  before  us  is  a  decision  upon 
the  return  of  an  altematiTe  wilt  of  manda- 
mus.  The  Tespondenta,  omstUuting  the  atate 
fumlahlng  bcmrd,  let  a  contract  to  tlie  In- 
termountaln  Publishing  Company  for  print- 
iug,  annotating,  and  bindlDg  the  codes  which 
were  adopted  at  the  fourth  seeaino  of  the 
legislatlTe  assemblr.  The  act  of  the  legis- 
lature, approTed  March  7,  1895,  as  to  the 
printing  or  the  codes,  provided,  among  other 
things: 

"Sec.  4.  The  satd  codee,  as  compiled  and 
'Oodlfled  by  Bald  commissioner,  abail  be  an- 
notated by  the  publisher  thereof  as  fully  and 
completely  aa  Hill's  Annotated  Statutes  and 
Codes  of  tne  state  of  Washington,  In  so  far 
as  tbe  reports  of  tbe  supreme  court  of  tbe 
state  of  California  are  contained,  and  shall 
contain  full  aoootationa  of  the  Montana  Re- 
ports to  April  1,  1806.  They  shall  be  pub- 
lished tn  two  royal  octavo  volumes,  equal  in 
size,  quality  of  paper,  press  work  and  bind- 
ing, and  similar  In  respect  to  tbe  ^pe  uaed, 
to  said  Hill's  Codes. 

"  Sec.  R.  Tbe  stats  fumlahlng  board  of  the 
■tate  of  Montana  are  required  to  Immediately 
oontract  for  the  publication  and  annotation 
of  said  codes,  as  specified  in  this  act,  con> 
tracting  with  tbe  lowest  resp<«iBible  bidder 

Nom— Tbe  rlghtt  of  tbe  lowest  Udder  fora  putv 
He  oontract  are  tbe  subject  of  a  nofs  to  Tbomas  t. 
Mason  ( W.  Ta.)  M  L.  B.  A.  TO. 


Si*  also  .-^3      E.  A.  8>7. 


therefor,  wblch  contract  must  not  exceed  th« 
sum  of  eigbt  thoiisaml  live  hundred  and  flfty- 
flve  dollars  for  the  publication  and  annota- 
tion of  one  thousand  sets,  containing  two 
thousand,  three  hundred  pages,  or  less,  and 
two  and  8S-100  dollars  for  each  additl<nal 
page. 

'^Sec.  8.  Tbe  contract  shall  specify  that 
one  thousand  sets  shall  be  printed,  published 
and  delivered  to  the  secretary  of  state,  on 
or  before  tbe  80tb  day  of  June.  1885.  That 
tlie  type-setting,  printing  and  binding  of 
said  codes  shali  all  be  done  within  the  state 
of  Montana.  That  the  publisher  shall  keep 
on  band,  and  for  sale,  at  price  not  to  exceed 
ten  dollars  per  set,  a  sutflclent  number  of 
copies  of  said  codes  to  supply  all  demands 
for  a  period  of  not  less  than  eight  years. 
That  the  publisher  shall  also  make  and  fcxep 
on  hand  a  full  and  complete  set  of  stereotype 
matrices  of  each  and  every  page  of  type  used 
in  printing  the  codes." 

As  to  public  printing,  the  constitution  of 
the  state  provides  as  follows :  "  All  station- 
ery, prlutlog,  fuel,  and  lights  used  in  tbe 
legislative  and  other  departments  of  govern- 
ment, shall  be  furnished,  and  the  printing 
and  binding  and  distribution  of  tbe  laws, 
Journals,  and  department  reports  and  oUier 
printing  and  binding,  and  the  repairing  and 
furoishlng  the  balls  and  rooms  used  for  the 
meeting  of  the  legislative  assembly,  and  Its 
committees,  shall  be  performed  under  con- 
tract to  1m  given  to  the  lowest  resitonsible 
bidder,  below  such  maximum  price,  and 
under  aucb  regulations  as  may  be  prescribed 
by  law.  No  meml>er  or  officer  of  any  de- 
partment of  tbe  government  shall  be  In  any 
way  Interested  In  such  contract ;  and  all  Buca 
contracts  shall  be  subject  to  the  approval  of 
the  governor  and  state  tTMSurer.*  Article 
5,  §  80. 

The  application  for  tbe  writ  sets  forth  that 

on  or  about  March  17, 189S,  the  state  fumlsh- 
ing  board  caused  to  be  published  tbe  follow- 
ing notice  :  "  Proposals  for  Printing.  Office 
Stnte  Furnishins-  Board.  Helens,  Montana, 
March  13, 1695.  ^  Notice  is  hereby  given  that 
tbe  state  furnisbing  board,  in  aocordanoe 
with  the  provisions  of  an  act  oititled,  'An 
act  to  provide  for  the  compilation,  codifica- 
tion, publication,  distribution,  and  sale  ot 
the  Code  of  Civil  Procedure,  Civil  Code, 
Penal  Code,  and  the  Political  Code,'  ap- 
proved March  7,  1865,  will  receive  proposals 
for  the  printing,  binding,  publication,  and 
annotation  of  the  Political.  Civil,  Penal 
Code,  and  the  Code  ot  Civil  Procedure  of 
the  state  of  Montana,  as  codified  by  tbe  code 
commissioners.  In  two  royal  octavo  volumes, 
equal  in  size,  quality  of  paper,  presswork, 
and  binding,  and  similar  In  all  respects  to 
the  type  used,  to  Hill's  Annotated  Statutes 
and  Codes  of  tbe  state  of  Washington,  as 
fully  and  completely  as  Hill's  Codes  sre  an- 
notsted,  in  so  far  as  the  reports  of  tbe  su- 
preme court  of  tbe  state  of  California  are 
contained,  and,  as  well,  full  annotations  of 
the  Montana  Reports  to  April  1,  1895.  All 
bids  must  be  filed  with  the  secretary  of  this 
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tMard  on  or  before  April  4,  1895,  and  be  In- 
doned  'Proposals  for  Printing  Codes  of  Mod- 
tana. '    The  board  reserve  tlie  right  to  re- 

Jecl  any  and  all  bids.  J.  E.  Rickards,  L. 
totwltt,  H.  J.  Haskell,  State  FumiBliIng 
Board."  The  relators  further  state  in  their 
affidavit  apoD  which  the;  ask  for  the  writ 
of  mandamus  that,  In  pimiianee  to  aald  no- 
tice, they  labmltted  to  the  board  a  bid  for 
the  annotating,  printing,  and  binding  of  said 
«odeB,  in  the  sum  of  $7,795,  and  $3.35  per 
page  for  each  page  exceeding  2, 800,  and  that 
tbev  submitted  another  bid  to  annotate,  print 
«Da  bind,  and  deliver  the  required  number 
of  Tolames  for  the  sum  of  $8,S90 ;  that  each 
of  said  bids  was  below  the  maximum  pro- 
Tided  by  law  to  be  paid  for  said  Berviee, 
and  also  lower  than  that  of  any  other  bid 
submitted ;  that  they  offered  to  execute  a 

Sood  and  sufficient  bond  in  the  sum  of 
10.000,  or  in  any  otlier  sum  which  the 
traard  might  require.  They  allege,  further, 
tiiat  they  are  experienced  publTsbers,  and 
teBponsible  and  capable  artisans,  engaged  in 
devoting  their  serviceB,  skill,  experience, 
and  ability  to  their  business;  that  tbey  are 
flnaocially  able  to  procure  the  services  of 
competent  and  skillful  codlflers  and  annota- 
tors  to  aid  them,  and  are  competent  and  re- 
sponsible for  the  faithful  execution  of  the 
work  in  a  skillful  and  workmanlike  manner. 
They  set  forth,  farther,  that  other  proposals 
or  bids  were  filed  ;  that  the  board  examined 
the  bids  on  April  4,  1895,  and  that  the  bid 
of  the  relators  upon  the  first  proposition  sub- 
mitted was  $760  less  than  that  of  the  Inter- 
mountain  Publishing  Company,  and,  upon 
the  second  proposition  submitted,  $265  fesa 
than  the  bid  ot  said  company.  They  far- 
ther Eet  out  in  their  affidavit  that  the  Inter- 
mountain  PubllBliiog  Companv  Is  disquali- 
fied to  contract  for  said  worK,  because,  as 
they  are  Informed  and  believe,  James  H. 
Uootelth  la  a  member  of  said  company  as  a 
Btot^older  and  officer  therein,  ana  buBine.8s 
manager  thereof,  actively  and  personally  en- 
nged  in  the  management  and  promotion  of 
toe  interests  of  said  company,  and  as  sncb 
Is  Interested  in  the  contract;  and  that  the 
said  James  H.  Monteith  is  now,  and  during 
all  the  times  herein  mentioned  was,  a  mem- 
ber of  the  legislative  department  of  the  state, 
as  representative  from  Silver  Bow  countr. 
which  legislature  passed  the  act  for  said 
printing,  biDdlsg,  and  annotating  the  codes. 
Relators  further  set  up  that  by  virtue  of  the 
facts  stated  it  was  the  duty  of  the  state  fur- 
nishing board  to  award  said  contract  to  re- 
lators, ~  and  that  tbcy  demanded  that  such 
action  be  taken  by  the  board,  but  that,  not- 
withstanding the  facts  set  up,  the  board 
wrongfully,  arbitrarily,  and  in  disregard  of 
tiie  duty  enjoined  upon  it,  and  contrary  to 
the  provisions  of  the  constitution  and  laws, 
VTongfuMy  resolved  and  pretended  to  award 
■aid  contract  to  the  Intermountain  Pablish- 
ing  Company.  Relators  allege  that  they  are 
beneflclally  interested  by  reason  of  their  be- 
ing bidders,  as  described,  and  being  entitled 
to  the  award  of  said  contract,  and  also  by 
reason  of  their  being  citizens  and  tax-payers 
of  the  state.  They  prayed  a  writ  oommand- 
iDg  the  board  to  awud  said  oonteact  to  them. 


Upon  this  affidavit  an  altemstlre  writ  was 

Issued,  commanding  the  said  board  to  con- 
vene and  revoke  the  award  of  the  contract  to 
the  Intermountain  Publishing  Company,  and 
award  the  same  to  the  relators,  as  uie  lowest 
responsible  bidders,  or  to  show  cause  on  the 
l@tn  of  April  why  they  had  not  so  done. 
The  respondents  filed  a  demurrer,  and  a  mo- 
tion to  quash.  Decision  was  reserved  npon 
the  questions  raised  by  said  motion  and  de- 
murrer, and  respondents  were  ordered  to  file 
their  answer.  The  answer  being  filed,  there 
appeared  to  be  a  denial  of  most  of  the  ma- 
terial allegations  of  the  affidavit,  and  It 
seemed  that  there  were  raised  questions  of 
fact  essential  to  the  determination  of  ths 
matter.  This  court  thereupon  appointed  a 
referee,  and  In  the  order  appointing  him 
defined  the  Issues  upon  which  he  should  take 
testimony. 

The  Issues  of  fact,  as  set  forth  In  the  or- 
der of  reference  were  as  follows :  **  (1)  Was 
James  H.  Monteith,  mentioned  in  the  affi- 
davit in  this  cnse,  a  stockholder  of  the  Inter* 
mountain  PubliBhing  Company  at  the  time 
of  the  awarding  of  the  contract  herein  men- 
tioned to  the  Intermountain  Publishing  Com- 
pany, or  at  any  other  time  mentioned  to  said 
affidavit?  (3)  Is  the  said  James  H.  Monteith 
interested,  or  was  he  at  the  time  of  the  let- 
ting of  the  contract  Interested,  in  aoy  man* 
ner  whatever,  in  the  contract  awaraed  aa 
aforesaid  to  the  said  Intermountain  Publish- 
ing Companv?  If  so,  how,  and  to  what  ex- 
tent? (8)  Did  the  relators,  in  making  their 
alleged  bid,  offer  to  execute  or  deliver  to 
said  board  a  good  and  sufficient  bond  or  un- 
dertaking, or  any  bond  or  undertaking,  tot 
the  sum  mentioned  In  the  affidavit,  or  any 
sum,  for  the  performance  of  the  cootractf 
(4)  Did  the  state  furnishing  board,  lo  award- 
ing the  contract  in  question,  make  inquiry 
as  to  whether  the  relators  were  financially 
able  to  procure  the  services  of  competent  and 
skillful  codifiers  and  annotators;  and,  if  so, 
what  Inquiry  did  they  make?  (0)  Did  said 
board,  In  letting  the  said  contract,  make  in- 
quiry as  to  whetlier  relators  were  competent 
or  responsible  for  the  performance  of  the  con- 
tract in  a  skillful  and  workmanlike  manner, 
according  to  the  requirements  of  law ;  and, 
if  so,  what  inquiry  was  made?  (6)  Did  the 
board,  in  awarding  the  said  contract,  make 
inquiry  as  to  whether  the  relators  were  able 
to  annotate  the  said  codes  as  fully  and  com- 
pletely as  Hill's  Annotated  Statutes  and 
Codes  of  Washington  are  aonotatcd,  in  so 
far  as  the  reports  of  the  state  of  California 
are  contained  ;  and.  If  so,  what  Inquiry  was 
made?  (7)  Did  tbe  said  board,  in  awarding 
the  said  contract,  make  Inquiry  aa  to  whether 
relators  were  capable,  and  could  do  or  cause 
to  be  done  the  type-setting,  printing,  and 
binding  of  the  sua  codes  within  the  state  of 
Montana,  or  could  have  published  the  same 
as  required  by  law ;  and,  if  so,  what  Inquiry 
was  made?  (8)  Did  the  state  fumisbing 
board,  before  awarding  said  cootract.  meet 
for  tbe  purpose  of  considering  bids  anbmitted 
to  them,  and  what  examination  did  tbey 
make  of  said  bids?  Did  they  hear  relators, 
and  other  persons  who  had  presented  bids? 
What  inqnlry  did  they  make  as  to  the  ablll^ 
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and  qaallficatlOD  of  nld  bidden  to  perform 
the  satd  work?  What  inquiry  did  tber  make 
as  to  the  responsibility  of  thesereral  bidders, 
flnsDcially  and  otherwlseT  Was  the  deter- 
mination of  the  said  board  to  award  the  con- 
tract to  the  Intermountaln  Publishing  Oom- 
pany  baaed  upon  the  facts  Inquired  into  by 
themT" 

Tbe  referee  has  filed  a  voluminous  report 
Counsel  argued  the  law  o(  tbe  case  fully 
upon  the  motion  to  quash  and  the  demurrer, 
and  hare  also  discuraed  the  questions  of  law 
and  fact  ilnoa  the  filing  ot  the  referee's  re- 
port. 

ife«»rt.  Wilbnr  F.  Sudars  and  B.  N. 
Harwood  for  relators. 

Heairi.  Henri  4.  HaakeU.  Atty-Om., 
William  SealloB*  E.  9.  Booth,  and  Jfw 
Ella  L.  Knowloik.  Amt.  Atty  Gtn,,  for  re- 
spondents. 

Do  WHti  daliverad  the  opinion  of  tbe 
court: 

As  we  hare  viewed  this  case  from  Its  in- 
ception, there  seem  to  be  only  two  main 
propositions  for  the  decision  of  this  court: 
(1)  Hiul  the  state  fumishine  board,  Id 
awarding  this  omtract,  diaccetionaiy  pow- 
ers? Tills  is  the  question  of  law  in  the  caae. 
(3)  If  the  first  proposition  be  answered  In 
tbe  afBrmative,  dla  the  board  wisely  exer- 
cise such  discretion,  or  did  they,  as  alleged 
by  the  relators,  exercise  ft  "wrongfully,  ar- 
bitrarily, and  in  disregard  of  duty?" 

We  will  first  address  our  attention  to  the 
question  of  law.  It  Is  true  that  the  relators 
were  the  lovrest  bidders  for  this  contract,  and 
It  is  probably  true  that  they  offered  to  give 
a  bond  for  tbe  faithful  execution  of  the  same 
if  it  were  awarded  to  them,  and  ther  allege 
that  they  were  competent  and  skillful  for 
the  performance  of  the  service.  But  does  this 
conclude  the  Btat«  furnishing  boardt  Is  tbe 
offer  of  the  lowest  bid  and  tbe  tendering  of  a 
bond.snffioientto  constitute  one  the  lowest  re- 
sponsible bidder?  The  authorities  do  not  so 
hold.  The  board  must  let  the  contract  to  tbe 
lowest  responsible  bidder.  Responsibility 
includes  judgment,  skill,  ability,  capacity, 
and  integrity,  and  It  Is  the  duty  of  the  fur- 
nishing board  to  wisely  and  honestly  detw- 
mlne  Uils  question  of  responsibility.  It  is 
■aid  in  Merrill  on  Mandamus  (section  117)  : 
"The  law  generally  requires  public  officers 
who  are  charged  with  letting  contracts  for 
public  work  to  accept  tbe  lowest  bid  there- 
for, and  to  mnfce  tbe  contract  accordingly. 
When  such  bidder  has  fully  complied  on  his 
part  with  the  requirements  of  tbe  law,  be 
may  by  the  writ  of  mandamus  compel  the 
officer  to  make  the  contract  with  him.  The 
writ  has  been  considered  appropriate  In  re- 
lation to  a  contract  for  constructing  county 
buildings  (Btfren  v.  Darke  County  Comr*.  8"l 
Ohio  St.  811 ;  State  v.  LieHr,g  Gounty  Comrt. 
26  Ohio  St.  581) ;  for  state  printing  (State 
T.  Bariui,  80  Ohio  St  186 ;  Statt  r.  Printing 
Comra.  18  Ohio  St.  886 ;  AmeHean  (Jtoek  Co. 
V.  lAcking  County  Comre.  Ill  Ohio  St.  410)  ; 
for  articles  to  be  purchased  for  use  of  the 
county  for  balldmsr  a  bridge  (iVo/ifa  v. 
Bujfdo  Omntjf  Cbmff.  4  Neb.  ISO) ;  for  re- 
28  L.  a  A. 


pairing  the  Erie  canal.   PeopU  t.  Oontraeiin^ 
Board,  46  Barb.  254.    When  the  officer  is  al- 
lowed a  discretion  In  the  matter,  tbe  writ 
will  be  refused.    Id..  27  N.  Y.  878.    It  baa 
been  refused  because  tbe  officer  could  decline 
tbe  t>lda  If  hs  deemed  tbom  to  be  ezoesssiT*- 
or  disadvantageous  to  the  state  fid.,  88  N. 
T.  883)  ;  because  tbe  office  was  only  required 
to  let  the  contract  to  the  lowest  bidder  if  he 
was  responsible  {IIooU  v.  Kinkead,  16  Nev. 
217),  or  if  he  furnished  adequate  security 
{Ptopte  V.  Fay,  8  Lans.  808)  ;  because  the 
contract  was  to  be  let  to  tbe  lowest  responsi- 
ble bidder,  and  the  contract  in  the  case  re- 
quired, for  its  fulfillment,  pecuniary  ability, 
judgment,  and  skill  (Corn.  v.  MiteheU,  89 
Pa.  848)  ;  and  because  in  the  advertisement 
tbe  right  to  reject  any  and  all  bids  wa» 
reserved.    Eanlin  v.  Independent  IHii.  of 
Chartee  City,  66  Iowa,  69. 

We  quote  also,  from  the  following  aathorl- 
tles: 

It  Is  held  in  Dovotam  v.  Com. ,  106  Pa.  65», 
as  follows:  "In  the  Act  of  Assembly  ap- 
proved May  38,  1874  (Pub.  Laws,  233),  di- 
recting contracts  for  supplies  to  be  awarded 
to  tbe  lowest  responsible  bidder,  the  word 
'responsible'  does  not  refer  to  pecuniary 
ability  only.  The  act  calls  for  an  ezerciae 
<A  discretionary  powers  on  the  part  of  tho 
citv  officers;  and  if  they  act  in  good  faith, 
altnougb  erroueously  or  iodiscretely,  man- 
damus will  not  lie  to  compel  them  to  change 
their  decision.  They  may  be  ordered  by 
mandamus  to  proceed  to  do  their  duty  of  de- 
ciding and  acting  according  to  their  best 
judgment,  but  the  court  will  not  direct  them 
in  what  manner  to  decide. "  See  also.  Com. 
V.  MitcJitU,  82  Pa.  843,  as  follows:  "The 
word  'responsible'  In  the  6th  section  of  the 
Act  of  23a  of  May,  1874,  has  a  broader  mean- 
ing than  is  involved  in  tbe  pecuniary  ability 
to  make  a  good  contract  by  security  for  Ita 
faithful  performauce,  and  where  the  term  la 
applied  to  contracts  requiring  for  Uwlr  exe- 
cution, not  fmly  pecuniary  ability,  but  also 
judgment  and  skill,  the  statute  imposes,  not 
merely  a  ministerial  duty  upon  the  city  au- 
thorities, but  also  duties  and  powers  whldt 
are  deliberative  and  discretionary ;  and  there- 
fore, where  these  authorities  have  exercised  a 
discretion,  mandamus  will  not  lie  to  compel 
them  to  modify  their  decision,  even  though 
their  action  was  erroneous,  in  the  alweoce  of 
clear  proof  of  fraud  or  bad  faith." 

It  is  said  in  KeUy  v.  Ckieago,  62  111.  282, 
as  follows:  "The  complaiaants  have  merely 
submitted  a  proposal  to  make  a  certain  con- 
tract with  the  board.  How  do  they  found 
upon  that  a  right  to  have  the  board  make 
the  contract  with  them?  The  notice  for  pro- 
posals expressly  reserved  the  right  to  reject 
any  bid.  The  charter  did  not  make  It  the 
absolute  duty  of  the  board  to  let  the  contract 
to  the  lowest  bidder.  It  provides  that  'all 
cnotracts  shali  be  swarded  by  said  board  to 
the  lowest  reliable  and  respoosible  bidder.* 
These  qualities  of  being  reliable  and  re- 
sponsible. It  ti  obvious,  were  of  the  ntmoet 
importance  In  the  construction  of  a  wwk  of 
this  magnitude.  And  the  complainants  must 
have  been  the  possessors  of  these  requisites, 
as  well  as  being  the  lowHt  bidden,  to  make 
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«  ease  of  duty  on  tbe  part  of  tbe  board  to 
«ward  the  contract  to  them.  It  was  Cor  the 
board  to  determine  whether  the  complainants 
"Were  reliable  and  responsible.  It  exercised 
Its  jadgmeot  upon  the  question,  and  found 
-they  were  not  bo,  ud  for  that  reason  awarded 
the  contract  to  another  bidder."  See  also, 
the  following  from  Boole  v.  Kinlcead,  16 
KeT.  220 :  "Bectlon  0  of  the  Statute  referred 
to  provides  that  'said  board  may  adopt  or 
reject  any  and  all  bids  not  deemed  reasonable 
-or  satisfactory,  but  in  determining  bids  for 
-the  same  work  or  malarial,  the  lowest  re- 
sponsible bid  shall  be  taken,'  Laws  1H81, 
p.  59.  The  proriBlon  that  they  shall  take 
-the  lowest  responsible  bid  is  mandatory,  and 
-they  had  no  power  or  authority  to  accept  any 
-other;  but  in  ascertaining  whether  or  not  a 
bidder  was  responsible  tnev  were  required 
to  deliberate  and  decide,  ana  in  dolns  so  they 
■exercised  judicial,  not  ministerial,  func- 
-tlons.  And.  in  deciding  upon  the  responsi- 
bility of  bidders,  it  was  their  duty  to  con- 
sider, not  only  their  pecuniary  ability  to 
perform  the  contract,  but  it  was  their  right 
and  duty  to  inquire  and  ascertain  which 
-ones,  in  point  of  skill,  ability,  and  integrity, 
would  be  most  likely  to  do  faithful,  con- 
scientious work,  and  fulfill  the  contract 

f>romptly,  according  to  its  letter  and  spirit, 
n  Cbm.  T.  Mitehell,  ^  Pa.  849,  a  case  sim- 
ilar to  this,  and  under  a  statute  requiring  a 
■contract  for  stationery,  etc.,  to  be  gWen  to 
the  'lowest  responsible  bidder,'  the  court 
tiiuB  f<Hvibly  expresses  i  tself :  '  It  is  scarcely 
■open  to  doubt  but  that  the  word  under  con- 
sideration ["responsible"],  as  used  in  the 
«tatute,  means  something  more  than  pecun- 
-lary  ability.  In  a  contract  such  as  the  one 
In  controversy  tbe  work  must  be  promptly, 
faithfully,  and  well  done.  It  must,  orongbt 
to  be,  conscientious  work.  To  do  such  work 
requires  prompt,  skillful,  and  faithful  men. 
A  dishonest  contractor  may  impose  work 
vpoQ  the  city,  in  spite  of  die  utmost  caution 
■«f  the  superintending  engineer,  apparently 
food,  and  even  capable  of  bearing  its  duly 
lot  a  time,  which  in  the  end  may  prove  to 
t>e  a  total  failure,  and  worse  than  useless. 
<^ranted,  that  from  such  a  contractor  pecun- 
iary d&mag^  may  be  recovered  by  an  action 
■at  law.  That  Is,  at  best,  but  a  last  re- 
sort, tliat  often  produces  more  vexation  ttian 
profit,— a  mere  patch  upon  a  bad  Job ;  an  ex- 
•ceedingly  meager  compensation,  at  best,  for 
the  delay  and  incalculable  damage  resulting 
to  a  great  city  from  the  want  of  a  competent 
«uppTy  of  water.  The  city  requires  honest 
work,  not  lawsuits.  Were  we  to  accept  the 
interpretation  Insisted  upon  by  tbe  relators, 
the  difference  of  a  single  dollar  in  a  bid  for 
ihe  most  Important  contract  might  determine 
the  qaestlon  in  faror  of  some  unskillful 
Togue,  as  against  an  upright. and  skillful 
mwhanic.  Again,  we  know  that,  as  a  rule, 
-cheap  work  and  cheap  workmen  are  but  con- 
vertible terms  for  poor  work  and  poor  work- 
men, and  if  the  city,  for  the  mere  sake  of 
cheapness,  must  put  up  with  these,  it  is  in- 
deed in  a  most  unfortunate  position. '  " 

We  take  the  following  from  the  syllabus 
«f  PieepU  T.  DofOieimer,  OB  Bow.  Pr.  118 : 
"It  is  provided  by  dupter  684  of  Laws  of 
48  U  R.  A. 


1875  (pages  809,  810)  that  all  contracts  for 
work  to  be  done  upon  the  new  capitol  shall 
be  awarded  to  the  lowest  bona  fide  responsi- 
ble bidder  or  bidders.  Held,  that  tbe  stat- 
ute requires  tbe  succes^ul  bidder  to  be  a  re- 
sponsible one, — that  is,  'able  to  respond  or 
to  answer  In  accordance  with  what  is  ex- 
pected or  demanded,'— in  addition  to  the 
giving  of  the  bond  for  the  faithful  perform- 
ance of  the  contract.  Be  is  not  to  be  deemed 
a  responsible  bidder  because  he  offers  adequate 
security  for  the  performance  of  the  contract. 
Where  the  contracting  board  baa  passed  upoo 
the  pecuniaiT  responsibility  of  a  oidder,  and 
rejected  his  bid  because  their  conclusion  was 
unfavorable  to  him  in  that  particular,  the 
court  will  not  Interfere,  so  long  as  there  has 
been  no  abuse  of  discretion."  See  also,  re- 
marks of  the  supreme  court  of  Massachusetts 
in  the  case  of  Mayo  v.  Hampden  Oounty 
Ci>mr«.,  141Mass.  74:  "  We  need  notconslder 
whether  a  private  person  can  maintain  a 
petition  for  a  writ  of  mandamus  to  compel 
public  officers  to  perform  their  duties,  or  to 
direct  the  manner  in  which  they  shall  per- 
form them.  It  is  enough  for  tbe  decision  of 
this  case  that  there  has  been  on  the  part  of 
the  respondents  no  neglect  to  perform  their 
duty,  and  no  error  in  the  manner  In  whidi 
they  have  performed  It.  Oounty  oommls- 
sloners  are  not  required  bv  law  to  accept  the 
lowest  proposal  for  public  works.  The  stat- 
ute provides  that  all  contracts  for  public' 
works  made  by  them  shall,  if  exceeding  |800 
in  amount,  be  made  in  writing,  after  notice 
for  proposals  therefor  has  been  published  at 
least  three  times  In  some  newspaper  published 
in  the  county,  city,  or  town  interested  in 
the  wOTk.  Pub.  Stat.  chap.  22,  §  22.  It 
does  not  provide  that  they  shall  accept  the 
lowest  proposal.  It  is  clearly  the  intention 
of  the  legislature  that  Uie  county  commis- 
sioners, after  inviting  competition  by  public 
notice,  shall  have  the  authority  to  make  such 
contract  as  in  their  judgment  the  interests 
of  the  county  require.  Vn  the  case  at  bar  the 
commissioners  fully  compiled  with  the  stat- 
ute.   If,  upon  examining  the  various  pro- 

{tosals,  they  were  satisfied  that  Mayo,  the 
owest  bidder,  was  an  irresponsible  person, 
unfit  and  incompetent  to  perform  tbe  work 

{proposed.  It  was  their  right  and  duty  to-  re- 
ect  his  proposal,  and  to  make  a  contract 
with  some  other  person,  aueh  as,  In  their 
judgment,  was  the  most  adTantageoos  to  the 
county. " 

Mr.  High,  in  his  work  on  Extraordinary 
Legal  Remedies,  after  reviewing  the  Ohio 
decisions,  says:  "The  better  doctrine,  how- 
ever, as  to  all  cases  of  this  nature,  and  one 
which  has  the  support  of  an  almost  uniform 
current  of  authority,  is  that  the  duties  of 
officers  intrusted  with  the  letting  of  contracts 
for  works  of  public  improvement  to  the  low- 
est bidder  are  not  duties  of  a  strictly  minis- 
terial nature,  but  Involve  the  exercise  of 
such  a  degree  of  official  discretion  as  to  place 
them  beyond  control  of  the  courts  by  manda- 
mus. And  the  true  theory  of  all  statutes 
requiring  tbe  letting  of  such  rantracts  to  the 
lowest  bidder  is  that  they  are  designed  for 
the  benefit  and  protection  of  the  public, 
rather  than  tar  that  of  tbe  bidders,  and  that 
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they  confer  no  absolute  right  apoo  a  bidder 
to  enforce  the  letting  of  the  contract  by 
mandamuB  after  it  has  already  been  awarded 
to  another.  In  all  such  cases  tbe  spirit, 
rather  than  the  strict  letter,  of  the  law  re- 
oalrlng  the  work  to  be  let  to  the  lowest  bid- 
der, should  be  kept  in  Tlew.  And  where  the 
right  of  the  ofScers  to  enter  Into  the  contract 
ta  itself  somewhat  doubtful  mandamus  will 
not  lie.  Nor  does  tbe  mere  issuing  of  pro- 
posals, by  officers  intrusted  with  letting  con- 
tracts.  Inviting  bids  for  the  performance  of 
tiie  work,  without  binding  themselves  to 
award  the  contract  to  the  lowest  bidder, 
create  such  an  obligation  on  the  part  of  the 
officers  as  to  entitle  the  lowest  bidder  to  the 
aid  of  a  mandamus  to  obtain  the  contract. " 
See  also.  State  v.  McOrath,  91  Mo.  886; 
FimUey  v.  Pittt/>urgh,  82  Pa.  861 ;  Madixm 
T.  Baltimore  Harbor  Board,  76  Md.  895 ;  State 
v.  Seott,  17  Neb.  689 ;  People  v.  Oontraeting 
Board,  88  N.  Y.  883;  High,  £xtr.  Legal 
Rem.  §  48;  and  also  the  exhaustive  note 
upon  the  whole  aubiect  found  in  AntUraon 
V.  St.  LouU  Publie  mooU,  96  L.  R.  A.  707. 
[122  Mo.  61]. 

We  quote  these  authorities  simply  as  to 
tbe  law  as  it  Is  applicable  to  the  case  at  bar. 
There  are  some  propositions  discussed  and 
decided  in  them  which  are  not  now  before 
us,  and  upon  which  we  do  not  express  an 
opinion.  We  are  wholly  satisfled,  from  the 
authorities,  that  the  state  furnishing  board 
in  this  case  had  discretionary  power.  It  is 
tbe  intention  of  the  law  that  the  board  shall 
determine  who  is  the  lowest  responsible  bid- 
der, 

Before  leaving  the  law  of  the  case,  we  ob- 
serve that  it  is  held  by  many  authorities  that 
bidders  other  than  those  to  whom  the  con- 
tract is  awarded,  such  as  relators  here,  have 
no  standing  in  court  to  compel  by  mandamus 
the  letting  of  the  contract  to  them.  Bee  part 
of  the  cases  above  cited,  and  Anderson  v.  i^. 
Louis  Public  SehooU,  tupra,  and  cases.  It  has 
also  been  urgently  argued  that  the  af&davit 
and  writ  In  this  case  are  insufficient,  but 
these,  and  some  other  points  raised  in  this 
case,  we  prefer  to  pass,  and  reserve  an  opin- 
ion thereupon,  and  to  decide  the  case  upon 
the  merits  of  the  facts  as  returned  by  the 
referee.  It  Is  a  tn'ave  and  serious  matter  if 
a  state  board,  instead  of  fairly  and  honestlv 
awarding  a  cootrsct,  act  "wrongfully,  arbi- 
trarily, and  in  disregard  of  their  duty,"  as 
charged  In  relators'  afSdarit,  or  act  through 
favoritism  and  for  the  purpose  of  usurping 
state  patronage  for  personal  ends,  as  argued 
by  relators'  counsel.  If  such  a  wrongful 
course  is  taken  by  a  state  board,  it  appears 
that  there  is  some  method  of  reviewing  it  by 
a  court.  How  such  action  by  a  board  shall 
be  reached  bv  the  court  is  not  necessary  to  de- 
termine. Toe  gravity  of  the  charges  against 
the  board  in  this  case  baa  led  us  to  pass  all 
preliminary  questions  in  the  case,  and  to  en- 
ter upon  the  merits  of  the  facts; 

Having  determined  the  question  of  law, 
which  we  noted  above  as  the  first  matt«r  for 
consideration,  we  will  now  examine  the  facta 
and  endeavor  to  ascertain  whether  the  boud 
acted  "  wrongfully,  arbitrarily,  and  in  disre- 
gard of  dnty,"  or  -vhether  they  fairly  and 
S8U  R  A. 


honestly  exercised  the  discretion  vested  1» 
tbem.  In  a  case  which  was  relied  upon  by 
tlie  relators  It  Is  said :  "The  learned  coun- 
sel of  appellant  has  directed  most  of  bis  ar^ 
gument  to  this  question.  The  argument 
against  tbe  writ  la,  in  substance,  that  the 
statute  requires  the  auditor  to  examine  the 
proceedinga,  and  satisfy  hlnuelf  that  thej 
are  Iwal,  before  slgnlne ;  and  that  If  he  has- 
examined  them,  s^od  tecome  aatlsBed  that 
they  are  not  legal,  the  most  than  can  be  said 
is  that  he  has  committed  an  error  in  a  matter 
confided  to  his  discretion,  and  that  the  func- 
tion of  the  writ  Is  not  to  review  such  exer- 
cise of  discretion.  It  must  be  acknowledged 
that  this  argument  is  exceedingly  plausible. 
There  are  innumerable  cases  in  which  it  1» 
laid  down  that  mandamus  cannot  issue  to- 
control  discretion.  The  rule,  which  is  un- 
doubtedly correct  when  pmperly  understood, 
has  been  expressed  in  various  forms.  It  ha» 
been  repeatedly  said  that  the  writ  canDot 
perform  the  functions  of  a  writ  of  error  :  that 
it  cannot  issue  to  revise  judicial  action,  but 
can  only  compel  the  performance  of  minis- 
terial functions;  and  that  it  will  Issue  to- 
co m  pel  a  tribunal  to  act  in  some  way,  but 
not  In  any  particular  way.  These  formulas- 
undoubte^ily  express  a  truth,  but  they  ex- 
press it  in  Inaccurate  and  misleading  man- 
ner ;  and,  by  reasoning  from  them  as  If  lit- 
erally and  In  all  cases  true,  courts  ham 
sometimes  been  led  into  error,  and  have  fre- 
queutly  been  forced  to  call  acts  'ministerial* 
which  are  plainly  not  so.  An  examination 
of  the  authorities  will  demonstrate  the  inac- 
curacy of  the  above  phrases.  Thus  It  is  not 
accurate  to  say  that  the  writ  will  not  Issue- 
to  control  discretion ;  for  It  Is  well  settled 
that  it  may  issue  to  correct  an  abuse  of  dis- 
cretion, if  the  case  is  otherwise  proper.  E» 
parte  Bradley,  74  U.  8.  7  Wall.  877,  19  L. 
ed.  219;  State  v.  Lafayette  Gmtnty  Ct.  41  Mo. 
226;  OUneoe  v.  Pe^-ple,  78  111.  389;  PeopU  v. 
Nets  York  Super.  Ct.  10  Wend.  285 ;  Stocktoi* 
&  V.  R.  Go.  V.  Stockton,  81  Cal.  339 ;  Tap- 
ping, Mandamus,  14."  Quoted  from  TToMf 
V.  Strother,  76  Gal.  646.  Tiierefore,  let  n» 
inquire  whether  there  is  a  showing  In  this 
case  of  an  abuse  of  discretitm  by  the  stata 
furnishing  board. 

After  the  advertisement  for  bids,  the  board 
met  to  examine  the  same;  present,  a  full 
board.  The  meeting  was  commenced  Apri) 
4,  and  continued  to  April  6.  All  the  bld» 
were  opened  by  the  board' In  Uie  presence  of 
the  bidders.  The  bidders  then  discussed  and 
explained  their  bids,  and  their  capacity  Uy 
perform  the  work.  In  the  order  of  refercnce- 
the  referee  was  direct^  to  ascertain  what 
inquiry  the  board  made  upon  the  various- 
points  set  out  in  the  order  of  reference.  The 
examination  of  the  witnesses  by  the  relators 
sought  to  develop  as  a  fact  that  the  board  did 
not  themselves  ask  questions  of  the  different 
bidders,  and  therefore  did  not  make  inquiry. 
But  the  testimony  is  that  the  bidden  talked 
and  explained  exhaustively.  It  is  a  matter 
of  no  conseauonce  whether  the  board  obtained 
their  inforniatlon  and  facts  by  asking  ques- 
tions themselTea,  or  whetiier  the  informatioik 
came  from  the  peisons  who  possessed  the  sam» 
voluntarily.  In  fact,  one  witness  says  thak 
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at  one  time  the  bidders  all  talked  at  once, 
and  that  the  board  had  nothing  to  do  but  to 
llateo.  Mr.  Roes,  one  of  the  relators,  testi- 
fied that  he  and  liis  partner,  Mr.  EaTes,  and 
Mr.  Bond  and  Mr.  Monteith,  two  other  bid- 
ders, and  others,  were  accorded  a  full  hear- 
ing bef<»e  the  board,  touching  the  merits  of 
the  seTeral  bids  submitted,  at  well  as  the 
conditions  under  which  the  law  required  the 
codes  to  be  printed.  The  governor,  president 
of  the  board,  testified  that  Mr.  Eaves,  one  of 
the  relators,  admitted  that  be  had  not  as  good 
a  plant  as  some  of  the  bidders,  but  always 
fell  bftck  on  the  argument  that  he  could  sire 
a  Ixmd,  which  In  Itaelf  should  be  a  sufflcient 
ffuarantv  of  their  ability.  The  governor  says 
uiat  he  had  information  that  the  relators  were 
not  a  well-equipped  firm,  or  capable  of  do- 
ing the  work.  He  says  he  learned  that  it 
was  a  mechanical  Impossibility  for  one  pub- 
lishing house  to  get  out  the  codes  by  the  let 
of  July.  He  says  that  Mr.  Monteith  stated 
to  the  Doard  that  with  the  full  equipment  of 
the  Intermountain  Publishing  Company  it 
would  be  a  mechanical  imposeibiltty  for 
their  house  to  get  the  codes  out  without  as- 
sistance from  some  other  printing  house,  and 
that  Uiey  had  entered  into  an  arrangement 
with  a  capable  printing  establishment,  and 
that  with  their  help  It  would  take  all  the 
time  given  by  law  to  do  the  work.  The  gov- 
emor  says  that  he  was  satisfied  by  general 
Information  that  the  business  and  financial 
ability  of  the  relators  was  not  such  as  would 
guarantee  the  completion  of  the  work.  The 
governor  says  that  he  had  no  commercial  re- 
ports u  to  the  relators,  but  he  said,  "You 
know,  we  get  our  Impression  of  these  things 
as  we  get  our  Impression  of  business  men  and 
firms  ^nerally."  He  says  that  the  question 
of  the  financial  responsibility  of  the  relators 
was  frequently  (expressed)  In  bis  ofilce  while 
the  matter  was  pending.  He  says  his  infor- 
mation was  that  the  relators  were  one  of  the 
uullM*  printing  firms  In  the  state,  and  that 
he  lo(d»d  at  that  as  he  looked  at  anj  business 
proposition.  He  states  that  Mr.  Saves  said 
that  his  firm  could  bind  books,  but  they  had 
DO  thorough  bindery.  The  attorney-general 
•ays  that  Mr.  Monteith,  of  the  Intermountain 
Publishing  Company,  and  Mr.  Eaves,  of  the 
relators,  and  Mr.  Bond,  of  tlie  Standard  Pub- 
lishing Company,  made  explanation  of  their 
bids,  that  the  board  listened,  and  that  ques- 
tions were  propounded,  and  that  the  board 
had  a  fall  hearing.  The  board  then  ad- 
loumed  until  the  next  day,  for  the  purpose 
of  Inquiring  into  the  ability  of  the  parties 
to  penorm  the  work.  They  then  had  before 
them  Judge  Wade,  and  questioned  him  as  to 
m^lvg  the  annotatlona.  The  board  beard 
all  the  biddm  dtsctui  thoir  ability  to  per- 
form the  work,  and  the  conversation  was  only 
about  the  merits  of  the  different  bidders. 
The  board  paid  neat  attention  to  the  ques- 
tion of  the  time  in  whicb  the  work  could  be 
gotten  out.  It  being  required  by  law  that  it 
^ould  be  completed  by  July  1.  The  at- 
torney-general savs  the  board  considered  two 
propoaitions :  First,  which  of  the  bidders 
bad  the  ability  to  perform  the  contract ;  and, 
aecond,  as  to  the  annotations  to  be  used,— 
and  that  the  bidden  furnished  the  informa- 
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tlon  and  the  evidence.  Mr.  Eaves  himself 
says  that  Mr.  Monteith  fully  explained  hie 
bid,  and  stated  that  the  attorneys  of  the  stat* 
desired  the  Deering  annotations,  which  aa< 
notations  the  Intermountain  PubHfihing  Com- 
pany proposed  to  give,  while  the  relators 
proposed  to  give  annotations  by  Jw^  Wade 
and  others.  Mr.  Muntelth,  manager  of  the 
Intermountain  Publishing  Company,  as  ft 
witness,  testified  before  the  referee  that  1m 
bad  explained  his  bid,  and  how  It  was  spe- 
cific and  unequivocal,  while  the  others  were 
ambiguous.  He  stated  that  he  represented 
one  of  the  largest  printing  establishments  in 
the  state,  and  that  it  would  crowd  them  to 
complete  the  work  If  they  entered  upon  It 
at  once.  Mr.  Monteith  says  that  the  gov* 
ernor,  as  chairman  of  the  board,  stated  that 
the  board  desired  all  the  Information  they 
could  get,  and  that  they  were  arriving  at 
this  information  through  the  course  of  the 
conversation  which  they  were  having  at  that 
time.  Mr.  Monteith  said  that  at  the  two 
meetings  of  the  board  the  chairman  stated 
that  they  weie  there  for  the  purpose  of  hear- 
ing the  bidders  in  relation  to  their  bids. 
Mr.  Monteith  stated  to  the  board  that  be  had 
Inquired  as  to  the  ability  of  Ross,  Frank, 
and  Eaves  to  perform  the  talior ;  that  he  was 
informed  by  printers  of  Helena  that  they 
were  incompeient  to  perform  the  contract  If 
awarded  to  them  ;  that  they  had  no  stcreotypo 
plant;  that  they  had  no  bindery,  and  that  the 
capacity  of  their  press  was  such  that  It  was 
inadequate  for  performing  the  services;  that 
their  financial  standing  was  such  that  sup- 
plies were  sent  to  them  with  the  bill  of  lading 
attached  to  Oie  draft,  c.  o.  d.  In  the  nresence 
of  the  board,  Mr.  Bond  asked  Mr.  Eaves  If 
they  had  a  stereotype  plant  Mr.  Eaves  ad- 
mitted that  they  bad  none.  Mr.  Bond  asked 
him  if  they  had  a  binderv.  Mr.  Eaves  admit- 
ted that  they  had  none.  "^Ir.  Eaves  admitted 
that  they  had  not  yet  made  arrangements  for  a 
stereotype  plant,  but  they  bad  made  arrance* 
ments  for  binding.  Mr.  Bond  testified  mat 
Mr.  Eavea  was  beard  by  the  board,  and 
set  forth  the  merits  of  bii  bid  and  his  c^ 
pacity. 

We  do  not  purpose  to  recite  this  testi- 
mony any  further.  It  covers  268  type- writ- 
ten pages,  as  reported  by  the  referee.  The 
most  searching  examination  was  made  by 
able  counsel  into  the  acta  of  the  board. 
While  we  do  not  pass  upon  the  competency 
or  incompetency  of  all  the  testimony  intro- 
duced liefore  the  referee,  we  are  perfectly 
satisfied  that  It  appears  that  the  state  fur- 
nishing board  mnde  a  diligent  and  careful 
inquiry  into  the  skill,  competency,  and  abil- 
ity of  both  the  Intermountain  PubUdilng 
Company  and  the  relators  herein.  It  appears 
that  they  considered  all  the  facts  and  Iniorma- 
tion  which  they  could  reasonably  be  expected 
to  obtain,  and  that  they  acted  wisely  and 
discretely,  and  not  arbitrarily  and  wrong* 
fully,  upon  the  information  before  them. 
To  say  that  the  board  acted  wrongfully  and 
arbitrarily  and  In  disregard  of  dnty  is  wholly 
unsuatained  by  the  evidence.  It  Is  to  be  ob- 
served that  there  was  a  difference  of  only 
$t}66  upon  a  contract  of  some  $8,000.  With 
this  slight  difference  la  flguies,  and  this 
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HuNroueh  ihowioff  of  fair  dealing  by  the 
txMud,  It  would  be  a  lemarkable  precedent 
for  a  court  to  hold  that  Uie  action  of  the 
board  should  tie  disturbed  by  mniidamus.  It 
1b  to  l>e  observed,  further,  that  the  board  did 
not  act  hastily.  After  a  sittioK  of  ao  hour 
and  a  half  at  the  first  session,  the  board  ad- 
journed without  taking  actioD,  for  the  pur- 
pose of  makinff  further  inquiries,  aod  upon 
reassembling  they  gave  everybody  an  ample 
-opportunity  to  be  heard. 

There  is  one  other  matter  left  for  couRid- 
-eration.  The  relators  alleged  that  the  In- 
termouDtain  Publishiog  Company  Is  dis- 
qualified to  receive  the  award  of  this  contract, 
because  Mr.  Monteith  was  a  member  of  the 
legialatlve  assembly  at  all  times  mentioned 
in  the  afUdarit,  and,  as  relators  are  informed 
and  believe,  is  a  member  of  said  publishing 
'Company,  as  a  stockholder  and  officer  therein, 
and  business  manager  thereof,  actively  en- 
^ged  in  the  maDa>;ement  and  promotion  of 
the  interests  of  said  company,  and  as  such 
is  Interested  In  the  contract.  On  the  argu- 
ment made  upon  the  return  of  the  referee's 
feport,  relators  do  not  point  out  to  us  one 
syllable  of  testimony  onercd  by  them  show- 
ing or  tending  to  snow  that  Mr.  Monteith 
held  a  single  share  of  stock  in  the  Inter- 
mountain  Publi^ing  Company,  or  that  he 
had  one  dollar's  worth  of  interest  in  that 
concern.  Nor  have  we  found  such  testimony 
In  the  report.  Upon  the  contrary,  Mr.  Mon- 
-teith  testified  that  he  had  no  interest  in  the 
•contract,  or  the  proceeds  or  profits  thereof, 
and  that  he  had  not  even  a  contingent  inter- 
est in  the  profits  of  the  publlshiug  company ; 
that  he  is  paid  a  fixed  salary,  and  always 
has  been  ;  that  the  obtaining  of  the  contract 
would  not  affect  bis  salary  \a  any  way  what- 
-aver;  that  he  has  no  Interest  ti>  the  Tnia- 


mountaln  Publishing  Company,  and  did  not, 
at  any  of  the  times  mentioned,  own  any  of 
its  stock.  The  only  showing  of  Mr.  Hon- 
telth's  connection  with  the  publishing  com- 
pany 19  that  which  was  admitted  by  the 
pleadings,  to  wit,  that  he  was  and  is  busi- 
ness manager.  But  it  clearly  appears  that 
^he  obtaining  or  the  losing  of  this  contract 
would  not  siffect  bis  position  as  manager, 
or  his  salary,  in  any  way  whatever. 

We  have  given  tnls  case  a  mwe  lengthy 
consideration  than  we  at  first  intended,  ot 
perhaps  the  case  deserves.  But  we  have  done 
this  by  reason  of  the  public  character  of  the 
acts  of  the  state  furnishing  board,  and  by 
reason  of  the  fact  that  fairness  and  honesty 
must  be  demanded  in  the  acts  of  such  boara ; 
and  we  believe  it  a  wholesome  precedent  to 
inquire  closely  Into  the  conduct  of  the  board. 
We  have  heard  the  case  twice  argued,  once 
upon  the  law  and  once  upon  the  facts,  and 
we  have  appointed  an  able  and  competent 
referee  to  make  diligent  Investigation  into 
the  facts.  The  matter  of  printing  and  an- 
notating the  codes  is  a  great  public  enter- 
prise, which  ^ould  be  proceeded  with  at 
once,  but  should  not  be  proceeded  with  at 
all,  as  it  has  been  intimated,  if  there  was 
fraud,  collusion,  and  arbitrary  action  by  the 
board.  When  the  time  comes  that  a  show- 
ing is  made  of  such  conduct  by  the  o£Bcers 
of  any  state  InBtitutlon,  and  the  matter  is 
brought  to  the  attention  of  this  court  in  a 
procedure  by  wkicb  it  can  be  reviewed,  It 
will  receive  a  prompt  judgment  of  condem- 
nation. 

ThM  writ  ^mandamiu  it  dumimd, 

PembertcMit  Oh.  J.^  and  Hnnt.  J,,  con- 
cur. 


OONNECTIOUT  SUPREME  COURT  OF  ERRORS. 


John  B7R17E,  Appt., 
e. 

fiCHUTLER  ELECTRIO  MAIOJFAOTUR- 
INQ  CO.  et  aL 


.Ooan, 


J*  AtrmnafiBrbyacozpormtionofitaen. 
tire  SMefea  awd  property  of  every  de- 
•erlptlon  to  another  company  in  oon- 
■IderatloD  of  sAaies  of  stock  Id  the  latter  msde, 
not  with  the  Intention  of  wlodlng  up  Its  affairs 
and  dlvldlofr  the  stock  among  Its  own  stookhold- 
era,  nor  as  a  temporary  arrangement,  but  as  a 
permanent  Investment,  Is  ultra  vfnn  and  may  be 
■et  Hside  in  an  action  by  a  non-assontlnff  stook- 
holder. 

S.  The  profltaMeMM  or  nnprofltabl^ 


NoTB.— The  authorities  as  to  the  effect  on  a  oor- 
porfltion  of  the  total  abandonment  of  its  bustneai 
are  well  presented  In  the  report  of  the  above  ease 
which  exoeUcntly  represents  the  law  of  the  Bub« 
Jeot.  As  to  forfeiture  of  franohtse  by  mlsratlon 
from  the  state  of  iDCorporetlon.  see  note  to  North 
A  South  RolUnff  Stock  Co.  v.  People  (lU.)  Uh.TL. 
A.  462,  also  Simmons  v.  Morfoik  *  it.  S,  B.  Co. 
(N.  C)  »  L.  B.  A.  «!T. 
ML  .&  A. 

Soc  alflo  31  L.  R.  A.  416. 


new  of  a  transaetloa  br  a  oorporaUou 
which  Is  ultra  vires  does  not  affeet  tlie  rli^t  ot  a 
itookbolder  to  contest  It, 

(Jannarr8.UBIk) 

APPEAL  by  p1alnti£F  from  a  judgment  of 
the  Superior  Court  for  Hartfora  County 
in  favor  of  defendants  in  an  action  brought  to 
rescind  a  oontraet  by  which  one  of  the  defend- 
ant corporations  sold  to  the  other  its  property 
for  stock  in  the  latter  company.  Samwd. 
The  facts  are  stated  in  the  opinion. 
Me$tra.   Frank    Sullivan  Smith  and 
Watrooa  A  Buckland*  for  appellant: 
In  the  absence  of  authority,  express  or  im- 

f)lied,  such  a  subscription  is  absolutely  prohlb- 
ted  by  law. 

Unless  such  authority  be  expressly  given  it 
wilt  not  be  Implied  by  law  as  one  of  tbe  In- 
cidental powers  necessary  to  tbe  proper  exer- 
cise of  tbe  corporate  functions. 

Gent.  R.  Co.  of  Neu>  Jertey  v,  PerniK/lvania 
R.  Co.  81  N.  J.  Eq.  475;  38  Am.  Sc.  Eng. 
I  Encyelop.  Law,  p.  798;  Denny  Hetd  Go.  v. 
Sehram,  6  Wash.  184;  Buckeye  MarbU  A  Frm- 
jtoM  Co,  T.  Edrtey,  IB  L.  R  A.  263,  89  Tenn. 
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115;  Meaanie$  db  Workinffmm't  Mvt.  Bat. 
Bank  A  Bldg.  Amo.  of  A'no  Eaten,  t.  Miridtn 
Amttqi  Oo.  d4  Conn.  159. 

Id  ease  of  (be  total  abandoDmentof  tbe  bufil- 
aen  of  a  corporation,  and  the  dtepmiDg  of  alt 
of  its  asseta,  tliere  is  only  ODe  way  sanctioned 
\n  law  whereby  tbat  can  be  elTectcd  witb  Jus- 
twe  to  all  parties,  aod  tbat  is  by  a  t>ODa  fide 
Bale  for  cash  or  its  equivalent. 

Maton  T.  Pewabic  Min.  Oo.  188  U.  8.  60,  88 
L.  ed.  S24;  Shmnug  t.  Jftfnn,  7  Codd.  11; 
JHekinton  v.  Diekinton,  29  Conn.  600:  People 
T.  BaUard,  17  L.  R  A.  787,  184  N.  Y.  269; 
Baaum  v.  Buckeye  Brewing  Oo.  SI  Fed.  Rep. 
160;  Buckeye  MaibU  A  FreatoM  Oo.  r.  Harvey, 
flupra;  Or€$ham  T.  lOand  City  Sat.  Bank,  'J 
Tex.  Civ.  App.  68;  Horawets,  Prir.  Corp. 
6S  181. 208;  ikand  City  Sav,  Bank  t.  Saehtle- 
ben.  V7  Tex.  426;  Cook,  Stock  A  Stockholders, 

§5  80,  639,  667,  669.  and  cases  cited;  Kean  v. 
ohnton,  9  N.  J.  Eq.  401;  Eayden  v.  Official 
Hotel  Bed- Book  A  Direetorv  Oo.  42  Fed,  Rep. 
675;  Brvin  T.  Ortgon  S.  A  JITm^  Oo.  fl7  Fed. 
Rep.  635. 

Of  the  all-important  meeting  of  October  17, 
the  plaintiff  bad  no  notice  except  by  teleeram 
receiTed  oo  that  day,  too  late  to  attend  the 
meeting. 

Under  such  circumstances  the  doinfiB  of  di- 
rectors, In  mattera  vital  to  the  corporate  wel- 
fare, are  void. 

Bank  of  Liiile  Rock  t.  McCarthy.  0S  Ark. 
478;  iitow  v.  Wym,  7  Conn.  814,  18  Am.  Dec. 
99,  note. 

A  tingle  gtockboMerbaa  the  riebt  to  enjoin 
ultra  vire*  acts,  or  to  set  them  aside  if  coneum- 
mated. 

Cook,  Stock  &  Stockholden.  g  660. 
Ilew8.  C.  E.  Perkina  and  B.  Hanry 

Xb-de,  for  appellees; 

The  question  is.  Can  a  corporation  which  is 
loBolvent  and  unable  to  carry  oo  Its  business, 
with  no  resource  but  to  ffo  into  Insolrency  and 
be  wound  np  to  the  total  deaimction  of  all 
value  of  its  stock,  transfer  its  property  to  an- 
other corporation  and  receive  payment  there- 
for lo  its  stock  without  the  consent  of  every 
one  of  its  stockholders  T 

This  quoBtion  first  aroee,  in  1850,  in  Bodget 
w.  Nev  Sagland  Saw  Ci».,  1  R  L  847,  68  Am. 
Dec  6S4^  Thertf  a  corporation  sold  a  rolling 
mill  to  another  corporation  and  took  stock  lo 
the  latter  In  payment.  The  court,  while  in- 
tlmallng  that  the  transaction  was  valid,  decided 
tbe  case  on  the  ground  tbat  in  the  atisence  of 
f  nud  or  other  special  ground  a  court  of  equity 
woold  not  Interfere. 

In  1866,  the  precise  question  aroee  In  Tnad- 
wtU  r.  Btliaury  Miff,  (h„  7  Gray,  898, 66  Am. 
Dec.  490.  There  tbe  court  says :  "Nor  can 
we  see  anything  in  tbe  proposed  sale  to  a  new 
corporation  and  tbe  receipt  of  tbelr  stock  in 
paytiient  which  makes  the  transaction  illegal." 

This  case  was  approved  in  Euint  v.  ^ton 
Beating  Co.  167  Mass.  87.  Bee  also  Ba$vn  v. 
Buckeye  Brevinff  Go.  51  Fed.  Rep.  166;  Bvford 
T.  Keokak  N.  L.  Patkft  Co.  8  Mo.  App.  168; 
Miner'e  JHUsh  Oo.  v.  ZeUerbach,  87  Cal.  643; 
Latunan  r.  Zebanon  Valley  R.  Co.  80  Pa.  43, 
72  Am.  Dec  68S:  Cook,  Stock  &  Stockholders, 
^^686,  668;  1  Honwels,  Prir.  Corp.  gg  416, 

There  are  obki  where  tt  haa  been  held  that 
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where  a  solvent  oorpocatfam  la  carrying  ca  XmA- 
ness.  a  majority  of  the  atockholdexa  cannot  wQ 
it  out  to  enolber  corporation  for  atock  in  the 
latter,  contrary  to  the  wisbea  of  tbe  mtnoritj. 
thereby  fordng  tbem  to  become  stoekbolden 
in  a  new  corporation,  without  any  reason  or 
necessity  tbereifor. 

Maton  V.  Pewabie  Min.  Go.  188  U.  S.  SO.  88 
li.  ed.  524;  People  v.  Bal/ard.  17  L.  R  A.  787, 
184  N.  Y.  269.  136  N.  T.  639. 

Soltnea  A  Qrigga  M&-  Oo.  r.  Bolvm  A  Wet- 
aeU  Metal  Oo. ,  137  N.  T.  862,  holds  that  It  is  not 
necessarily  illegal  for  a  corporation  to  sell  itc 

Eroperty  and  take  stock  In  another  oompany 
I  payment  for  it. 

Tbe  question  in  all  such  cases  Is  whether  the 
taking  the  stock  is  loddeDtal  to  and  necessary 
for  the  better  carnrlng  on  of  ita  bugtnees. 

1  Morawetz,  Ttiv.  Corp.  g  481;  Booth  v. 
Bebinton,  66  Md.  419;  B<^mm  A  Qriggt  Mfff 
Co.  7.  Ilolmea  A  Weesell  Metal  Oo.  tupra. 

In  Egglcston  v.  BoolitOe,  88  Conn.  896,  a 
Baptist  society  was  unable  to  support  longer 
the  preadiing  of  the  gospel,  and  tt  voted  to  aell 
the  land  on  which  its  church  atood,  which  waa 
all  the  property  it  bad,  and  have  its  churck 
moved  to  New  Hartford,  to  be  used  by  tbe 
Baptist  society  ther£.  Some  of  the  society  ob- 
jected, but  the  court  approved  the  transaction, 
and  said:  "We  are  of  the  opinion  that  the  so- 
ciety acted  wisely,  as  well  as  legally,  in  diapoa- 
ing_of  their  property  in  the  manner  specified." 

Whatever  may  be  the  abstract  rule  of  law  Id 
thia  case,  this  court,  as  a  court  of  equity,  will 
not  DOW  interfere  and  set  adde  all  these  con- 
veyancee,  and  break  upawell  eslabMshed  busi- 
ness of  six  years'  standing,  merely  for  the 
pleasure  of  Mr.  Byrne,  wltEoat  any  benefit  to 
him,  but  witb  very  great  and  imparable  In- 
jury  to  others. 

Ho^a  V.  New  Baffiand  Sen»  On  1  R.  L 
847.  68  Am.  Dec.  624. 

The  doctrine  of  tttira  tim  will  not  be  en- 
forced, even  In  actlo&s  at  law,  where  It  would 
be  unjust 

Rider  Life  Bart  Oo.  v.  Boaeh.  97  N.  T.  878: 
Whitney  Arme  Oo.  v.  Barlow,  68  N.  T.  68,  20 
Am.  Rep.  504;  Atlaitie  State  Bank  of  Brook- 
lyn V.  Savery.  83  N.  Y.  891;  Palmer  y.  Mead, 
7  Conn.  149;  1  Btory,  Eq.  Jur.  g  688. 

Andrews,  OA.  J.,  delivered  the  opIni<» 
of  the  court : 
The  Schuyler  Electric  Manufacturing  Com- 

fiany  la  a  corporation  chartered  by  the  legii- 
ature  of  this  state,  and  la  located  at  Hart- 
ford. The  Schuyler  Electrlo  Company  ia  a 
corporation  formed  under  and  pursuant  to  the 

ioint  stock  acta  of  the  state,  and  la  located  at 
fiddletown.   For  convenience,  we  m»j  call 
the  first'  named  company  the  "  Hartford  Cor- 

S oration,"  and  the  other  the  "Mlddletown 
orporatlon. "  The  Hartford  corporation  waa 
chartered  "  for  the  purpose  of  manu^turlng, 
buying,- selling,  and  dealing  in  all  kinds 
of  machinery,  appliances,  and  apparatus 
adapted  to  uw  purposes  of  producing  and 
distributing  light,  heat,  or  power  by  the  use 
of  electricity,  and  with  power  to  manufacture 
and  aell  plants  for  furnishing  electric  light, 
beat,  or  power,  and  generally  to  manufacture 
auch  articles  incidental  to  ita  buslneas  aa  it 
may  deem  for  its  Interest."  Its  capital  atock 
SO 
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wu  of  two  kind!,— preferred  itock,  to  tbe 
amount  of  $360,000,  and  common  stock, 
amounting  to  $150,000.  Tbe  common  stock 
mlgbt  be  increased  to  an  amount  nut  exceed- 
ing $500,000,  but  onlj  for  tbe  purpose  of 
paying  off  and  retiring  a  corresponding 
amount  of  the  preferred  stock.  But  no  pay- 
ment was  to  be  made  wbicb  should  reduce  the 
assets  of  the  companj  below  tbe  sum  of 
$150,000.  The  articles  of  agreement  of  tbe 
Hiddletown  corporation  are  not  given,  but 
it  ii  stated  that  that  corporation  was  formed 
to  continue  the  same  biisineM  which  the 
Hartford  oorporation  waa  chartered  to  carry 
on.  By  an  agreement  between  these  two  cor- 
porations, made  on  the  17th  day  of  October, 
1887,  the  Hartford  corporation  undertook  to 
oonrey,  and  did,  In  point  of  form,  convey, 
attign,  and  transfer  to  tbe  Hiddletown  cor- 

Etratlon  "its  entire  assets.  Including  its 
tt«rs- patent,  stock,  bonds,  cboses  in  action, 
and  property  of  every  descrtpttoo,"  and  re- 
ceived in  pay  therefor  2000  tharei  of  tbe 
capital  stock  of  the  latter  corporation,  of  the 
nominal  value  of  $100  each.  These  shares 
of  stock  were  subscribed  for  and  issued  to 
certain  persona  who  had  been  named  as  trust- 
ees for  that  purpose  by  the  Hartford  corpora- 
tion, and  who  subscribed  as  aucb  trustees, 
and  were  so  named  in  the  Issne  of  tbe  same. 
The  Middletown  company  accepted  said 
transfer  of  property  as  full  payment  for  the 
said  shares  of  its  stock.  Tbe  property  so 
transferred  consisted  of  the  various  letters- 
patent  covering  the  system  of  electric  manu- 
facture and  lighting  according  to  which  the 
Hartford  corporation  manufactured  its  elec- 
trical apparatus,  and  the  machinery,  tools, 
and  appliances  with  which  It  performed  its 
work.  It  was  tbe  property  without  which  it 
was  and  Is  impossible  for  that  corporation  to 
carry  on  its  manufacture,  and  without  which 
it  la  put  entirely  oat  of  business  and  out  of 
all  active  existence.  And  tbe  Schuyler  Elec- 
tric Manufacturing  Company,  instead  of  be- 
ing engaged  in  the  manufacture  for  which 
it  waa  created,  has  become  simply  a  eettui 
que  t-nut  of  200U  shares  of  tbe  capital  stock 
of  another  corporation.  The  case  shows  that 
the  officers  and  managers  of  this  corporation 
have  Qiade  tbe  sale  and  taken  the  stock  as 
above  mentioned,  not  with  tbe  Intention  of 
winding  up  Its  affairs,  and  dividing  tlie 
stock  so  received  among  tlielr  own  stock- 
holders, nor  as  a  temporary  arrangement  re- 
•orted  to  merely  to  carry  tbe  corporation  over 
a  period  of  distress,  but  with  the  Intention 
to  hold  It  as  a  permanent  investment.  To 
anm  it  all  up,  the  result  is  to  practically 
dissolve  tbe  Schuyler  Electric  Manufacturing 
Company,  and  to  transfer  Its  business  to  the 
Schuyler  Electric  Company. 

The  plaintiff  is  the  owner  of  360  shares  of 
the  common  and  10  shares  of  the  preferred 
stock  of  the  Hartford  corporation.  He  has 
at  all  times  objected  to  all  votes  and  acta  of 
that  corporation  pursuant  to  which  it  trans- 
ferred its  assets  and  all  its  property  to  the 
Hiddletown  corporation,  and  became  tbe 
owner  of  the  stock  of  tlie  latter  compnny. 
He  brought  the  present  action  to  tbe  superior 
court,  after  the  oorporation  and  the  directors 
had  refused  to  take  any  action  to  rescind  the 
S8L.R.A. 


laid  contract,  averring  in  his  complaint  that 
the  said  agreement  of  the  Hartford  corpora- 
tion was  a  fraud  upon  him,  waa  ultra  tiret 
and  void,  and  asked  the  court  so  to  declare, 
and  to  afford  htm  some  remedy,  eitlier  by 
an  Injunction  or  by  the  appointment  of  a 
receiver.  Both  said  corporations  were  made 
defendants,  and  tbey  both  came  into  court 
and  made  answer.  Their  second  defense  seta 
forth  the  several  votes  of  the  Hartford  cor- 
poration according  to  which  tbe  Hiddletown 
corporation  was  organized ;  alleges  that  the 
Hartford  corporation  was  insolvent ;  that  the 
Middletown  corporation  waa  organized  tat 
the  purpose  of  continuing  the  business  of  the 
Hartford  corporation  ;  that  al  1  the  assets  and 
property  were  transferred  and  the  stock  re- 
ceived in  payment,  as  is  hereinbefore  stated  ; 
and  then  says  that,  "If  the  plan  for  continu- 
ing the  business  of  the  said  Schuyler  Manu- 
facturing Company  by  the  organization  of 
the  Schuyler  Electric  Company  had  not  beoi 
carried  out,  tlie  said  Schuvler  Electric  Man- 
ufacturing Company  would  have  been  com-, 
pelled  to  wind  up  its  affairs  either  under  a 
receiver  or  in  insolvency,  and  In  either  case 
tbe  assets  of  said  corporation  In  the  judgment 
of  tbe  directors  would  have  yielded  not 
much,  if  anything,  more  than  enough  to  pay 
creditors,  and  the  preferred  stock  would  hav* 
been  of  little  value,  and  tbe  common  stock 
of  no  value  whatever  and  so  the  defendant* 
aver  that  tbey  did  not  act  fraudulently 
towards  the  pinintiff,  but  In  good  faith,  ana 
for  the  best  loteresta  of  the  said  corporation 
and  all  Its  stoc^bolders.  Tbe  state  referee 
to  whom  the  case  was  committed  found  the 
facts  generally  In  accordance  with  the  de- 
fendants' claims.  The  superior  court  ac- 
cepted his  report,  found  the  facts  to  be  aa 
stated  therein,  and  rendered  judgment  for 
tbe  defendants  to  recover  their  costa.  From 
that  jodgiuent  the  plaintiff  appealed  to  thi» 
court. 

Among  tbe  reasons  of  appeal  are  "  that  the 
acts  of  the  stockholders  and  directors  of  the 
Schuyler  Electric  Manufacturing  Company 
In  authorizing  the  subscription  to  tbe  stock 
of  said  Schuyler  Electric  Company  were  con- 
structively fraudulent,  vltra  vires,  and  void 
as  against  a  non-assenting  stockholder;  that 
the  transfer  of  the  assets  of  tbe  said  Schuyler 
Electric  Hanaftu^urlng  Company  in  tbe  man- 
ner set  forth  was  likewise  constructively 
fraudulent,  ultra  vires,  and  void."  These 
reasons  of  appeal  present  the  two  sides  of  the 
one  transaction  which  is  the  subject  of  the 
plaintiff's  complaint.  Their  full  signifi- 
cance can  only  be  appreciated  when  they  are 
considered  in  connection  with  tbe  purpose 
for  which  the  property  of  the  Hartford  cor- 
poration was  sold,  and  the  stock  of  the  Hid- 
dletown oorporation  taken  in  payment,  as  set 
forth  in  the  second,  defense,  and  found  true 
by  tbe  referee.  That  purpose  was  to  keep  the 
Hartford  corpOTation  In  nominal  existence, 
and  at  the  same  time  carry  on  its  buslnese- 
through  tbe  agency  of  the  Hiddletown  cor- 
poration, upon  tbe  hope  that  tbe  Hartford 
stock  would  become  valuable  by  the  succesa- 
ful  operation  of  tbe  Middletown  company, 
and  so,  in  effect,  make  the  stockholders  \m 
the  Hartford  corporatloa  stockholders  in  tba 

Digitized  by  Google 


1890. 


BTBm  T.  SCHUTLBB  ELECTRIC  Mahufactubims  Ca 


807" 


Hiddletown  one.  A.  nominal  corporation 
was  to  be  maintained  in  Hartford ;  a  real  one, 
in  Middletown.  And  although  the  entire 
property  and  aaseta  of  the  Hartford  corpora- 
tion were  thus  invested  in  a  new  husineas. 
and  Its  itockholden  are  to  gain  or  lose  as 
that  business  is  sucoessfal  or  otherwise,  that 
new  business  Is  carried  on  under  a  diCFerent 
charter,  and  under  different  rules.  Informing 
which  the  stockholders  of  the  Hartford  com- 
pany have  no  voice,  and  under  the  direction 
of  officers  unaccountable  to  them.  The  Hart- 
ford corporation  is  the  beneficial  owner  of 
four  fifths  of  the  Hiddletown  stocit,  but  it 
can  bare  no  control  over  Its  business.  It 
cannot  have  any  direct  control,  for  it  Is  not 
the  legal  owner  of  that  stock ;  and  tbere  Is 
Dothing  in  the  agreement  between  these  cor- 
porarions  to  show  that  it  can  hare  any  con- 
trol over  the  action  of  the  trustees.  A  unani- 
mous vote  of  the  Hartford  stockholders  could 
not  displace  one  of  the  trustees,  and  appoint 
another  in  his  stead.  If  one  of  them  should 
die,  a  like  unanimous  vote  could  not  name 
his  successor.  This  Is  the  scope  of  the  rea- 
sons of  appeal.  The  plaintiff  insists  that 
this  is  an  arrangement  into  which  he  cannot 
lawfully  be  taken  against  his  will,  and  he 
•ays  the  superior  court  erred  because  its 

Judgment  forced  him  into  this  sdieme.  when 
le  had  all  along  protested  against  it.  Is, 
then,  the  pUIntifl  correct  when  he  says  there 
Is  error  in  the  judgment  of  the  superior 
court?  That  is,  Is  the  agreement  which  the 
8chuyler  Electric  Hanufacturinc  Company 
undertook  to  make  with  ttie  Schuyler  Electric 
Ooropany  vUra  vimf 

An  act  is  uU-^a  viret  of  a  corporatioD  when 
It  is  not  witbin  the  power  of  the  cm^poratlon 
to  perform  It.  The  charter  of  any  corpora- 
tion is  its  enabling  act.  The  corporation  is 
empowered  to  do  those  things  only  for  which 
It  is  created,  and  to  do  them  In  the  manner 
■peclfled  in  the  charter.  This  Is  especially 
the  rule  in  the  caee  of  private  trading  or 
manufacturing  corporations.  "The  charter 
is  the  full  measure  of  the  powers  which  the 
corporation  possesses.  !t  cannot  lawfully 
exercise  any  others.  In  ordinary  cases  every 
OOrporation  Is  Just  what  tlie  incorporating 
act  has  made  it,  and  is  capable  of  exercising 
Its  facultieaonly  in  the  manner  the  act  au- 
thorizes.* Farreltv.  Winehe»ter  Ave  B.  (Jo. 
•1  Conn.  137;  Berlin  t.  New  Britain  School 
Section,  9  Ccmn.  180 ;  Bank  <tf  Auffusta  v. 
BarU,  88  U.  B.  18  Fet.  687,  10  L.  ed.  807, 
Taney,  Oh.  J.  And,  as  charters  of  this  kind 
are  usually  granted  at  the  request  of  the 
corporators,  they  are  construed  most  strongly, 
against  the  corporation.  Nothing  Is  granted 
excepi  what  la  given  exoreasly  or  by  fair 
ImplicatlOD.  And  no  o^er  powers  can  be 
Implied  except  such  as  arc  necessary  and 
proper  to  carry  into  effect  the  powera  ex- 
pressly granted.  9  Kent,  Com.  298;  New 
York  Firtmen't  Tna.  Co.  v.  Ely,  6  Conn.  tiQO ; 
MeeAania  (fi  Workingmen'a  Mut.  Sat.  Bank 
A  Bldg.  Amo.  V,  Mtriden  Agency  Go.  24  Conn. 
IfiS :  Sumrwr  v.  Marey,  B  Woodb.  &  H.  112, 
Fed.  Caa.  No.  18, 609 ;  Franidin  Co.  v.  Leviit- 
Un  Inat.  for  Satingt.  68  Ue.  48 ;  Endltch  In- 
terpretation of  BUtutea,  i  8M ;  Sutherland, 
But.  Conati.  {  SU. 
ta  L.B.  A. 


It  is  not  claimed  that  there  Is  In  the  chartei 
of  the  Hartford  corporation  any  express  au- 
thority to  n:ake  such  an  agreement  as  it  did 
make  with  the  Middletown  corporation.  And 
if,  upon  the  true  construction  of  the  charter 
of  that  corporation,  Itdoeinotappeartohare 
been  the  Intention  of  the  legislature,  ex* 
pressed  or  Implied,  that  that  corporation 
nbould  have  power  to  enter  Into  such  an 
agreement  r.s  the  onenowunder  consideration, 
then  that  agreement  must  be  treated  as  illegal 
and  wholly  void.  Biehe  v.  AifUmry  Bailwap 
Garriam  Oo.  L.  S.  9  Exch.  36S.  And.  as  the 
rule  of  construction  given  in  the  cases  we 
have  cited  Is  to  be  applied,  then  no  such  In- 
tention does  appear.  It  is  consistent,  how- 
ever, with  these  cases  and  the  rule  of  con- 
struction they  establish  that  a  corporation 
may  carry  on  its  business  in  the  way  in  which 
au<m  a  business  is  usually  carried  on.  It 
would  not  be  questioned  in  the  case  of  a 
trading  corporation  that  it  should  trade.  A 
manufacturing  corporation  Is,  on  the  con- 
trary, ordinarily  expected  to  retain  Its  assets 
In  its  own  business,  not  to  sell  and  invest  in 
the  stock  of  another.  The  legislature  fixes 
the  amount  of  the  capital  of  a  manufacturing 
corporation,  because  it  la  expected  thi^  the 
corporation  will  employ  It  all  in  ita  own 
business.  The  Hartford  corporation  or  any 
other  like  corporation  might  sell  ita  assets  In 
part  or  in  whole  if  tt  was  done  in  the  usual 
course  of  business.  It  might  take  the  stock 
of  another  corporation  in  payment  if  it  was 
done  in  the  carrying  on  of  its  own  business. 
But  the  agreement  made  with  the  Middletown 
corporation  was  not  of  this  kind.  That  agree- 
ment was  not  the  carrying  on  of  Its  business, 
but  the  ending  of  ita  business.  It  put  the 
Hartford  corporation  out  of  all  business,  and 
out  of  active  existence,  and  undertook  to 
embark  and  continue  ita  entire  capital  In  the 
business  of  the  Hiddletown  company.  Nor 
do  the  cases  cited  deny  that  a  corporation, 
under  some  circumstances,  might  expend  its 
whole  capital  in  the  purchase  of  the  stock 
of  another  corporation  ;  as  If  such  purchaae 
was  made  for  the  purpose  of  selling  the  stock, 
and  not  permanently  to  hold  It.  This  Is 
what  was  said  to  be  lawful  tn  Bodget  v.  Noto 
England  Screw  Co.,  IB.  I.  847.  S8  Am.  Dec. 
634.  So,  too,  If  such  a  purchase  wai  made 
by  a  corporation  In  embarrassed  circum- 
stances, as  the  most  advantageous  way  of 
closing  Ita  affairs,  paying  ita  debta,  and 
settling  with  its  stockholders.  It  would  be 
legitimate.  This  was  what  was  done,  and 
decided  to  be  proper,  In  Trtadw^T,  ScUitlmry 
Mfg.  Oo. ,  7  Gray.  400,  66  Am.  Dec.  490.  ThU 
case  was  referred  to  In  BwMt  v.  Boston  Beat- 
ing  Co.,  157  Mass.  87.  by  the  court  as  ap- 
proving it  It  was  held,  however,  that  the 
sale  in  the  latter  case  had  received  the  Im- 
plied sanction  of  the  legislature.  Batun  v. 
Buckle  Brming  Co.,  M  Fed.  Rep.  106,  aroee 
in  Ohio.  The  defendant  a  corporation  or- 
ganized under  the  laws  of  that  state,  had  con- 
tracted to  sell  all  its  plant  and  assete  to  tlM 
plaintiff,  and  to  take  in  payment  the  stock 
and  bonds  of  another  corporation  to  be  or- 
ganized to  carry  on  the  business.    The  cor- 

E oration  was  solvent,  and  doing  a  profitable 
OBlneH.   The  ault  waa  brought  f  leeorcr 

Digitized  by  Google 


•08 


Gokhbotioct  Supaxu  Coubt  of  Ebbobs, 


J  AX., 


damages  of  the  defendants  for  not  fulfllllng 
that  contract.  It  was  held  that  the  contract 
was  lUtra  9ire»  under  the  law  of  Ohio ;  that 
one  Inoorporation  coald  not  become  the  owner 
of  the  stock  of  another,  anless  anthoritj  to 
do  so  was  conferred  by  tts  charter;  citing 
Franklin  Bank  of  Oinnnnati  t.  GommeretM 
Bank  of  Oindnnati,  86  Ohio  St.  850,  88  Am. 
Rep.  694,  and  Ck>ppin  r.  Oreenlees,  88  Ohio 
8t.  275,  43  Am.  Rep.  426.  In  discussing  the 
case  the  court  said :  "An  Insolvent  corpora- 
tion, contemplating  voluntary  dissolution, 
by  consent  of  its  stockboldera,  might  Lave 
t£e  right  to  dispose  of  its  property,  and 
accept  in  whole  or  in  part,  for  the  purchase 
price  thereof,  stock  in  another  corporation, 
this  stock  either  to  be  sold,  and  the  proceeds 
thereof  distributed  to  Its  creditors,  or  to  be 
apportioned  In  kind  to  such  creditors  or 
■tockholders  as  the  terms  of  dissolution  might 

SroTlde. "  In  the  case  of  Buford  KMmtk 
1.  L.  Btcket  Oo.,  8  Mo.  App.  ISd,  It  was 
held  that  in  ordinary  cases  the  directors  and 
the  majority  of  the  stockholders  could  not 
■ell  out  the  property  of  a  corporation ;  but 
that  the  offloera  of  •  corpcffatioa  which  was 
on  the  eve  of  dissolution  oy  operation  uf  law 
might,  In  the  exercise  of  a  sound  discretion, 
transfer  Its  assets  to  another  corporation,  and 
take  In  payment  the  stock  of  such  other  cor- 
poration, and  convert  it  into  money  for  the 
purpose  of  liquidation.  Minert'  IHteh  Co. 
T.  ZeUerbaeh,  87  Cal.  548,  90  Am.  Dec.  80. 
was  like  this:  The  plaintiff  was  organized 
to  dig  and  maintain  ditches  for  the  purpose 
of  supplying  water  to  the  miners  in  Nevada 
county.  It  owned  several  ditches  suitable 
and  used  for  that  purpose.  The  Eureka  Lake 
Company  was  another  corporation  organized 
for  a  like  purpose,  and  was  doing  business 
which  was  In  competition  with  the  business 
of  the  Miners'  Company.  These  two  com- 
panies, by  an  agreement  which  was  intended 
to  be  only  temporary,  united  their  stock  and 
property.  The  defendant  was  a  mortgagee, 
and,  OS  such.  In  possession  of  certain  of  the 
dltcjies  of  the  plaintiff  company.  The  suit 
was  to  recover  the  possession  of  the  ditcht^s, 
the  complaint  alleging  that  the  agreement  by 
which  Uie  two  Gompaniea  became  united  waa 
«(fra  tim  and  void.  It  was  held  not  to  be 
so ;  and,  whether  it  waa  so  or  not,  the  plain- 
tilt  could  not,  against  its  own  mortgages, 
set  up  that  the  contract  was  illegal.  Other 
oases  bearing  on  this  subject  are  People  v. 
Ballard,  184N.  Y.  389,  17  L.  R.  A.  787,  18ft 
N.  T.  689 ;  Botton  A  P.  B.  Cffrp.  v.  New 
York  A  H.  E.  R.  Oo.  18  R.  I.  360 ;  Bolmea  & 
Qriggt  Uig.  Oo.  v.  EUmu  A  WeueU  Metal  Co. 
137  N.  Y.  262 ;  Pearton  v.  Concord  R.  Corp. 
63  N.  H.  637 ;  Central  B.  Oo.  of  New  Jersey 
V.  Pennmlvania  R.  Go.  81  N.  J.  Eq.  475 ; 
Central  B.  Co.  ^  Georgia  v.  Collint,  40  Qa. 
682;  Buckeye  Marble  A  Freestone  Co.  v. 
Barney,  02  Tonn.  115,  18  L.  R.  A.  352  ;  25 
Am.  &  Eng.  Encyclop.  Law,  p.  7V8 :  Cook, 
Btock  ft  stockholders,  8d  ed.  6i  818; 
Horawetz,  Priv.  Corp.  g  488. 

It  may  be  stated  as  a  general  rule,  we  think 
(subject,  possibly,  to  some  exceptions),  tliat 
a  corporation  may  not  become  a  stockholder 
In  another  corporation  for  tlie  purpose  of 
holding  the  stock  permanently,  unless  ex- 


pressly  authorized  to  do  so.  A  solvent  cor- 
poration may  buy  and  sell  the  stock  of  an- 
other corporation  If  done  Id  the  usual  couree 
ot  business,  and  may  become  tbe  owner  of 
such  stock  if  taken  in  payment  for  debti. 
But  an  Insolvent  corporation  may  take  the 
stock  of  another  corporation  only  for  the 
purpose  of  closing  up  Its  business,  to  be  di- 
vided in  kind,  or  to  be  converted  into  money, 
and  divided  among  Its  creditors  and  share- 
holders. The  defendants,  though  not  admit- 
ting the  correctness  of  tbe  rule  as  Just  stated, 
place  the  stress  of  their  defense  on  other 
grounds.  They  say  that  the  directors  of  the 
corporation  and  all  the  stockholders,  ercept 
the  plaintiff,  consented  to  the  agreement  he- 
fore  it  was  entered  into,  and  ratified  the  ac- 
tion taken  pursuant  to  It  after  the  action  was 
had  ;  and  they  say  that  the  plaintiff  is  bound 
by  such  consent  and  ratlil(atlDo :  that  the 
plaintiff  does  not  show  that  he  is  Injured,  or 
that  he  would  be  benefited  If  .the  agreement 
should  be  declared  to  be  void  ;  that,  in  fact, 
tbe  action  taken  Is  advantageous  to  the  plain- 
tiff, and  its  defeat  would  be  to  the  Injury  of 
all  the  other  stockholders.  And  they  also 
say  that  the  plaintiff,  by  bis  own  Uooes,  la 
deoarred  of  all  right  to  have  the  agreement 
disturbed.  These  considerations  are  urged 
with  great  force  and  ability,  and  are  entitled 
to  cateful  examination.  It  Is  true  that  ultra, 
vires  is  a  doctrine  which  has  not  at  all  times 
received  from  the  courts  a  perfectly  consistent 
application.  An  act  done  or  a  contract  en- 
teral into  a  corporation  may  be  alleged 
to  be  ultra  viret  of  the  corporation.  The  ob- 
jection may  come  from  the  state,  from  a  dis- 
senting stockholder,  or  from  the  party  with 
whom  tbe  contract  Is  made ;  and  the  courts 
often  give  a  different  meaning  to  the  term 
according  to  the  source  whence  the  objection 
comes.  An  act  w  a  contract  may  be  uUra 
etfrw  if  tbe  state  objects  when  It  would  not 
be  so  held  tf  the  objection  came  from  a  stock- 
holder or  from  a  contracting  party.  In  this 
case  we  are  dealing  with  this  doctrine  only 
as  it  may  be  invoked  by  a  non-assenting  stock- 
bolder.  And  this  1b  to  be  determined  by  the 
obligation  Into  which  the  stockholder  has 
entered  by  becoming  a  member  of  the  oor- 
poration. 

A  leading  and  perhaps  the  earliest  case  In 
which  the  reciprocal  obligations  of  a  cor- 
poration and  Its  stockholders  are  discussed 
is  Livingtton  v.  Lynch,  4  Johns.  Ch.  578,  1 
L.  ed.  041,  decided  In  1820  by  Cbanedlor 
Kent.  He  held  that  the  charter  of  a  corpora- 
tion was  a  contract  between  tbe  corporation 
and  Its  stockholders,  and  that  neither  the  dl> 
rectors  nor  a  majority  of  the  members  conld 
bind  a  minority  without  their  assent  In  any 
matter  not  expressly  or  impliedly  authorized 
by  the  charter.  The  case  of  Hariford  A  N. 
a.  R.  Co.  V.  GroMeli,  5  Hill,  885.  is  to  the 
same  effect.  These  casea  have  been  followed 
by  very  many  others  down  to  tbe  present 
time.  HorawetE.  Priv.  Corp.  f$  1047 :  Cook, 
Stock  A  Stockholders,  g  666 ;  and  the  cases 
cited  under  each  of  these  sections.  Natuach 
V.  Irving,  2  Coop.  (.  Cott.  868.  is  an  Eng- 
lish case,  which  held  exactlr  to  the  same  re- 
sults. This  case  was  decided  by  Lord  Eldoa 
In  1894.    Other  English  cues  are  Simpaon  v. 
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Wettminster  Palaee  Hotel  Co.  8  H.  L.  Cu. 
719;  iVciivniMr  T.  Stepbenton,  L.  B.  14  £q. 
8SS;  Xyd^  t.  Sattem  Bmgal  21.  Cb.  86  Beav. 
Itt.  It  uems  to  be  the  settled  law  of  America 
and  England  that  any  act  or  proposed  act  of 
a  corporation,  or  of  the  directors,  or  of  a  ma- 
jority of  the  stockholders,  which  Is  not 
within  the  express  or  implied  power  of  the 
charter  of  incorporation, — in  other  words, 
any  ultra  «rM  act,  —is  a  breach  of  the  con- 
tract between  the  corporation  and  each  of  the 
•tockholders,  and  that  consequently  any  one 
or  more  of  the  stockholders  may  object  there- 
to, and  compel  the  corporation  to  obserre  the 
terms  of  the  contract  set  forth  in  the  charter. 
Therefore,  It  results  that  neither  the  direct- 
ors nor  a  majority  of  the  stockholders  can 
sell  the  oorp(»rate  property  against  the  dis- 
tent of  any  itodkhDlder.  This  Is  entirely 
elear  in  tlw  case  of  a  solvent  oorporatioD. 
Ahbot  T.  Amariean  Hard  Rubber  Go.  88  Barb. 
678 ;  March  t.  EatUrn  R  Co.  48  N.  H.  928 ; 
Lauman  t.  Lebanon  Valley  R.  Co.  30  Pa.  43, 
79  Am.  Dec.  68S ;  Morawetz,  Priv.  Corp. 
274,  Kil,  SIS.  And  although  the  corporation 
li  aotually  insolvent.  If  ube  purptwe  of  the 
■ale  Is  not  tlie  bona  fide  winding  up  of  its 
baslness,  but  Is  the  continuance  of  the  busi- 
ness in  another  corporation,  the  rule  is  not 
chanjted.  A  dissenting  stockholder  may  in- 
terfere and  prevent  the  sale.  Kean  v.  John- 
ton.  9  N.  J.  Eq.  401 ;  Botton  dt  P.  R.  Corp. 
T.  Ifete  York  S  S.  B.  R  Go.  18  B.  1.  260. 
The  reasons  are  well  stated  by  Chief  Juaiiee 
Lowrie  in  Lauman  v.  Lebanon  Vall^  R.  Co. 
mtpra.  In  that  case  the  defendant  company 
had  undertaken  to  consolidate  with  another 
railroad  company,  to  transfer  all  Its  property 
to,  and  take  in  payment  the  stock  of,  the 
other  corporation.  The  plaintiff  was  a  dis- 
senting stockholder.  Jtu&s  Lowrie  said : 
"The  majority  of  the  members  of  a  corpcwa- 
tlcm  cannot  be  authorized  to  devest  the  in- 
terest of  a  dissentlnr  stockholder  by  a  trans- 
fer of  the  whole  of  Its  property  to  another 
company,  without  first  giving  security  for 
the  interest  of  such  disseoting  stockholder. 
.  .  .  The  contract  of  consolidation  is  an 
act  of  dtsaolation  in  form  and  substance,  and 
the  corporation  cannot,  in  the  act  of  dissolu- 
tion, dispose  of  the  rights  of  its  stockholders. 
The  act  of  dissolution,  like  the  act  of  asso- 
«iation,  is  not  a  corporate  act,  but  an  act  of 
the  members  of  the  corporation.  They  may 
commit  to  their  officers  the  business  of  effect- 
ing It  in  its  details,  but  they  are  not  required  , 
to  do  so  by  the  terms  of  their  association, 
mad  in  effecting  such  a  purpose  the  officers 
would  be  rather  trustees  of  the  members  than 
corporate  fuactiooaries.  Thus>  it  follows 
quite  obviously  that  no  corporate  act  can 
settle  the  terms  of  the  dissolution  or  dis- 
tribute the  effects  among  the  members,  and 
that  the  company  cannot  decide  what  the 
plaintiff  shall  take  for  bis  Interest."  Also 
J9£a«t  T.  Lelawoft  A  S.  Oanal  Oe.  S3  N.  J. 
Eq.  41S :  Maaon  t.  PnaabU  Min.  <h.  188  U. 
8.  50,  88  L.  ed.  fiS4;  Beman  t.  Rvijftrd,  1 
film.  N.  S.  664. 

The  state  referee  finds  that  "the  plaintiff 
failed  to  show  that  he  was  in  any  way  in- 
jond  br  the  t»Qsactlon  of  which  he  com- 
plaint; nor  does  It  appeal  that  he  will  be  in  | 

n  L.a  A. 


any  way  benefited  If  the  relief  is  granted 
him. "  It  does  not  seem  to  this  court  that  the 
question  of  the  profitableness  or  the  unprofit- 
ableness of  the  transaction  affects  at  all  the 

Slalntlff's  right.  In  the  case  of  Beman  v. 
'vfford,  last  cited,  the  vlce-ctiancellor,  Baron 
Oranworth,  said:  "The  bill  is  filed  bv  the 
shareholders  of  the  Oxford,  etc,,  Railroad 
Company,  and  the  principle  on  which  they 
are  entitled  to  file  It  on  behalf  of  tbemselvea 
and  all  other  shareholders  is  that  this  court 
will  not  allow  any  of  tbem  to  eay  tliat  they 
are  not  interested  in  preventing  the  law  of 
their  company  from  being  violated.  It  will 
not  allow  any  of  them  to  speculate  as  to 
whether  It  would  be  more  aavantageous  to 
do  something  which  tbeir  charter  does  not 
authorize  to  be  done ;  and  therefore  it  Is  that 
a  very  small  number,  or.  Indeed,  one  of  the 
shareholders,  may  file  a  bill  on  behalf  of  the 
whole  body,  although  at  a  meeting  a  large 
majority  of  the  other  shareholders  may  have 
sauctioned  that  course  of  proceeding  which 
the  bill  complains  of.  The  shareholders  so 
filing  this  bill  say  that  the  company,  with 
the  directors  of  It,  have  entered  into  a  con- 
tract different  from  that  which  was  contem- 
plated by  the  charter,  and  so  to  apply  tlw 
funds,  which  the  plaintiffs  say  are  thetr 
funds,  in  a  mode  in  which  they  were  never 
autborhfld  to  be  applied  ;  and  tl.erefore  they 
seek  to  restrain  them."  That  case  was 
brought  by  the  plaintiffs,  three  shareholders 
of  the  Oxford,  eto.,  Railroad  Company, 
against  that  company,  its  directors,  etc.,  to 
prevent  a  certain  agreement  made  with  an- 
other rai  TO  <1  company  from  lieing  carried 
into  effect.  And  an  injunction  was  granted. 
In  the  case  of  CentrtU  R  Oo.  of  Georgia  v. 
Collins,  40  Ga.  683,  the  court,  in  rendering 
judgment,  said:  "We  do  not  think  the 
profitableness  of  this  contract  to  the  stock- 
holders of  the  Central  Railroad  Company, 
has  anything  to  do  with  the  matter.  These 
stockholders  have  a  right,  at  their  pleasure, 
to  stand  on  their  contract.  If  the  charters  do 
not  give  to  these  companies  the  right  to  go 
into  this  new  enterprise,  any  one  stockholder 
baa  the  right  to  object.  He  is  not  to  be 
forced  into  an  enterprise  not  included  in  the 
charter.  That  it  will  be  to  his  interest  is  no 
excuse;  that  Is  for  him  to  judge.  By  be- 
coming a  stockholder,  he  has  contracted  that 
a  majority  of  the  stockholders  shall  manage 
the  affairs  of  the  company  within  its  proper 
sphere  as  a  corporation,  but  no  further;  and 
any  attempt  to  use  the  funds  or  pledge  the 
credit  of  the  company  not  within  the  legiti- 
mate scope  of  the  charter  is  a  violation  of  the 
contract  which  the  stockholders  have  made 
with  each  other,  and  of  the  rights — contract 
rights— of  any  stockholder  who  chooses  to 
say.  'I  am  not  willing.*  It  may  be  that  it 
will  be  to  his  advantage,  but  he  may  not 
think  so,  and  he  has  a  legal  right  to  Insist 
upon  it  that  the  company  shall  keep  within 
the  powers  granted  to  it  by  its  charter." 
Stnena  v.  Rutland  <£  B.  R.  Co.  99  Vt.  545  j 
Hoole  T.  Great  Wettem  R.  Co.  h.  R.  8  Ch. 
262. 

The  claim  that  the  plaintiff  is  chargeable 
with  laches,  we  think,  is  fully  dispi^ed  of 
by  the  finding.   The  meeting  otthe  directors 
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of  the  Hartford  corporation  at  which  tb« 
agreement  was  made  to  transfer  all  the  assets 
to  the  HiddletowD  corporation  was  held  on 
the  17th  day  of  October,  1887.  By  some  over- 
sight, notice  ot  this  meeting  was  not  seat  to 
the  plaintiff.  The  omission  was  discovered, 
and  a  notice  was  sent  by  telegram  to  New 
York,  directed  to  the  plaintiff's  place  of 
business,  which  he  received  on  the  17th,  but 
too  late  to  attend  the  meeting.  He  tele- 
graphed in  reply,  protesting  against  the 
meetlog.  and  denTlng  the  right  of  the  di- 
rectors to  hold  the  meeting.  The  finding 
then  proceeds: "Immediately  upon  learning 
that  a  sale  of  t)ie  assets  of  the  Schuyler 
Electric  Manufacturing  Company  had  taken 
place,  the  plaintiff  aerved  upon  iaid  com- 

fiany  and  upon  its  directors  a  notice  request- 
Dg  that  suit  be  instituted  by  said  corpora- 
tloD  for  the  purpose  of  setting  aside  said 
contract,  agreement,  and  sale,  and  for  other 
purpoeea  set  forth  in  said  notice.  Said  di- 
rectors refused  to  cause  tlie  Institution  of  said 
proceedings;  and  on  the  7th  day  of  March, 


1888,  the  plaintiff  caused  to  he  presented  tm 
the  stockholders  of  said  company,  at  their 
annual  meeting,  holden  on  said  day  (and  at 
which  meeting  the  stockholders  ratified  the 
said  agreement) ,  a  wri  tten  notice  and  demand 
that  a  suit  be  brought  to  set  aside  said  con* 
tract.  Said  stockholders  neglected  and  re* 
fused  to  take  the  action  requested  by  said 
notice,  and  thereupon,  as  eoon  as  possible, 
the  plaintiff  instituted  tbe  present  suit.  I 
find  that  the  failure  to  give  seasonable  notice 
to  the  plaintiff  was  not  Intentional,  but  ac- 
cidental. "  Laches  Is  defined  as  "  Inezcueabla 
delay  In  asserting  a  right."  One  who  acts 
as  soon  as  possible  afterlearnlng  of  his  right, 
or  that  his  right  bos  been  Invaded,  cannot 
be  charged  with  delay.  We  think  thare  it  er- 
ror in  t/ie  judgment  of  the  Superior  Court,  and 
ii  M  Kt  atide.  The  case  Is  remanded,  to  be 
proceeded  with  according  to  law. 

The  other  Judges  concur,  except  Pm» 
tle«t  I'.t  who  dissents. 
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NORTHWESTERN  TELEPHONE 
EXCHANGE  CO.,  Be^t. 

<.„  Minn.  I 

The  defendant,  under  lefflslatiTe  aa- 
thority  (Gen.  Stat.  1894.1  S641).  con- 
straeted  alon^  the  side  of  a  eonntry 
Uiffaway  (the  fee  ot  which  was  la  plaloUff)  a 
telepbone  line,  oonstatfaiff  of  poles  pUoted  In  the 
ground  upon  which  wires  werestniuff.  XtdM  not 
Interfere  wltb  tbeaatetrandoonvealenoeof  ordl- 
narr  travel,  or  uarensoDablr  or  materlsllr  Impair 
Idalotlirs  special  eaeemeDU  m  tbe  highway  as 
owneroCtbeabuttlOffland.  Held, tbatitdM not 
Impoee  ao  additional  servitude  upon  the  Ugh- 
ww. 

(Start,  Ch.     and  Siuft.  Jn  fMmU 

(April  ao,  1886.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  District  Court  for  Sberburne  County 
in  favor  of  defendant  in  an  action  brought  to 
compel  defendant  to  remove  its  poles  sod 
wtaea  from  a  highway  in  front  of  plaintiff's 
property.  Aprmed. 
The  facts  are  stated  In  the  opinions. 
Meura.  Oacar  Taylor  and  Bmekart  & 
Brewer,  for  appellant: 
Appelhint  is  the  owner  of  the  real  estate 

*HeBdnote  hy  HmmauH  J. 

NOTic-aSie  nnsettled  state  of  the  law  on  tbe 
question  presented  In  the  above  ease  Is  w«U  Indi- 
cated br  tbe  division  of  tbe  court  upon  tt.  The 
inlor  decisiODB  on  tbe  subject  are  compiled  In  a 
iMto  to  People  v.  Baton  (Mlob.)  »  U  S.  A.m, 
whioh  shows  tbe  majcaltir  of  tbeoans  tobeagalnat 
tbededsloo  tbere  made  as  well  as  tbat  In  the  pres- 
ent one.  The  later  case  of  Belt  v.  American 
Toleph,  A  Teleg,  Co.  (N,  T.)  8S  L.  R.  A.  840,  to  also 
on  the  other  Bide  and  with  tbe  majorltr. 


whereupon  respondent  entered,  and  occuplea 
and  possesses,  and  haa  tbe  right  to  the  exclu- 
sive occupancy  and  possession  of  said  real 
estate,  subject  only  to  the  easement  of  the 
public  for  its  use  as  a  road  or  higfawaj. 

IfiaoUon  T.  Nm  York  A  N,H.B.<h.n 
Conn.  86,  66  Am.  l>ec.  890;  Prabj/ferian  8oc. 
Trutteetin  Waterloo  v.  Auburn  A  R.  R.  Oo.% 
Hill,  667;  Springfield  v.  Connecticut  River  R. 
CoA  Cuah.  68;  Imtay  r.  Union  Branch  R.  Co. 
26  Conn.  240,  66  Am.  Dee.  893;  Bardav  T. 
MnoeU,  81  U.  S.  6  Pet.  496. 8  L.  ed.  477;  Htnn. 
Stat.  Const  art  1.  §  18. 

The  use  to  which  respondent  has  appropri- 
ated the  land  Is  not  consistent  wltii,  nor  lod- 
dental  to,  the  use  of  the  land  by  the  public  for 
a  highway— Its  possession  Is  adverse  and  ex- 
clusive to,  and  of,  tbe  public,  and  the  owner  of 
the  land. 

Davit  T.  New  York,  14  N.  T.  806.  «7  Am. 
Dec.  186;  WUliamt  t.  New  Fork  Cent.  B.  Ot. 
16  N.  T.  97.  60  Am.  Dec.  651;  Maton  t.  JVm 
York  Cent.  R.  Co.  34  N.  Y.  661. 

The  entry  of  respondent  and  its  approprffr' 
tion  of  appellant's  land  was  an  Invasion  of  ap- 
pellant's ligbt,  and  a  depriving  him  of  the  ex- 
ercise and  enjoyment  of  such  rl^it;  this 
respondent  cotild  not  lawfully  do. 

BoMvian  t.  Gmn  Bojf  L.P.  R.  Ob.  80 
Wis.  106;  Wheeler  v.  B$»ese  PubUe  Boad  Board, 
89  N.  J.  L.  201;  Pearim  v.  J<^nton,  M  Miss. 
250:  Ghieago  v.  Barbian,  80  III.  482:  Bendejf 
V.  Mountain  LakeWater  Co.  18Cal.  8I8;Pi/m- 
pelli/  V.  Green  Bay  A  M.  Canal  Co.  80  U.  S.  18 
Wall.  166.  20  L.  ed.  657:  Board  ef  Trad* 
Tdeg.Oo.  t.  BameU,m  III  607.  47  Am.  Rep. 
468:  IndiaiumliB,  B.  A  W.Jl  Ch,  t.  BarUt§, 
67  ni.  480. 16  Am.  Rep.  684. 

It  was  not  competent  for  the  legtslatnre  te 
undertake  the  appropriation  of  appellant's 
property  to  respondent,  and  the  legislation  in 
thtft  regard  is  void. 
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N.  T.  SMLTAm.  R«).  886;  Thaeher  v.  Dart- 
movA  Bri^  <h.  IB  Pick.  601;  BrooJdyn 
Patthtn,  8  Wend.  47;  Grand  Rafidt  Booming 
Co.  T.  JarvU.90  Mich.  808;  Bo»tonAL.B.Oorp. 
T.  jtaton    X.      Co,  a  Gray,  1. 

The  municipality,  by  reason  of  lU  geoeral 
control,  is  not  authorized  and  has  not  the  power 
to  impose  an  additfonal  or  new  tue  npon  pub- 
lic highways. 

r.  Trtnton,  8«  N.  J.  L.  70;  Union  Tap. 
Committee  t.  Sader,  89  K.  J.  L.  609;  Aiten  v. 
Jbnee^  47  Ind.  438;  United  Btatee  v.  Harris.  1 
Sumn.  31;  Baretay  r.  BotoeU,  81  U.  8.  6  Pet. 
498,  8  L.  ed.  477;  Adam  t.  Emerton,  6 
Pick.  67;  TuOury.&ldred^t  a  I.  404;  Wood- 
rvf  T.  Neat,  28  Coon.  165 ;  Phifer  y.  Cox,  21 
Ohio  St  848J  Am.  Itap.  68:  WiUiamy.  Nat- 
wral  BridM  F%.  Boad  Co.  81  Ho.  580;  Oidneif  7. 
Barl,  13  Wend.  98;  Begert  r.  Bradehav),  30 
Johoa.  786;  Cozy.  LouitviUe.  N.  A,  tSt  V.  R.Co. 
48  Ind.  178;  Overman  t.  May,  86  Iowa,  89; 
Smaa  T.  PennOt,  81  Me.  S67;  Oid  Tamn  t. 
Booley^  81  111.  266. 

The  Intereil  of  tha  ■djaoent  owner  In  the 
•oil  b  such  that  he  maj  maintain  an  action  for 
Anything  placed  thereoD,  not  an  incident  of  ita 
public  uae  as  a  bighwar. 

BeBfoom,field  4  R,  Hat.  Gat  Light  Gcfe  Peti- 
tion V.  CaOint,  89  N.  Y.  886;  Kane  v.  Baltimore, 
16  Md.  240;  BarOay  v.  Ilowell  and  Qidney  v. 
JEari,  eupra;  Bobdine  y.  Borman,  I  Pick.  122; 
Lewie Y.Jonea^l  Pa.  886,44 Am.  Dec.l88iCAw 
w.Manotnt,  8  Watts,  219. 

The  taking  poasttsioD  of  land  againat  the 
will  of  the  owner,  for  any  other  use  or  purpose 
than  that  for  which  it  has  been  lawfully  ap- 
propriated, is  unlawrni,  and  the  mandate  m 
Cbis  regard  cannot  be  disregarded. 

Board  of  Trade  TeUg.  Co.  Y.  BameU,  107  HI. 
<07,  47Am.  Bep.46S;  Ameriean  Bapid  Teleg. 
Co,  Y.  Qmneetiettt  TOeph.  Co.  49  Conn.  862.  44 
Am.  Bep.  387:  Cheeapiake  A  P.  TeUph.  Co.  r. 
Baltimore  d  O.  Teleg.  Co.  66  Md.  S98,  69  Am. 
Bep.  173;  Broome  t.  Note  York  &  N.  J.  Teteph. 
Co.  43  N.  J.  £q.  141;  State  y.  Newark,  49  N. 
J.  L.  844;  WiUie  y.  Erie  Teleg.  A  Teleph.  Go. 
87  Mton.  UV.Stowmw.  Pottal  TeUg.  Cable  Co. 
18  L.  R  A.  864.  68  Hiaa.  6R9:  Paeifie  Poetal 
Teleg.  Cable  Co.  t.  Irvine.  49  Fed.  Rep.  118; 
Btory  Y.  Now  York  EUe.  iH  Cto.  90  N.  T.  123. 
48  Am.  Bep.  140;  Rich  r.  Minneapolie,  87 
tfiOD.  428:  BUeteorth  t.  Lord,  40  MiDD.  337; 
Lamm  y.  Chicago,  St.  P.  M.dtO.B.  Co.  10  L. 
B.  A  368,  46  Mion.  71;  SekurmnerY.  St.  Paul 
d  P.  B.  Co.  10  Minn.  82.  88  Am.  Dec.  68; 
adTrinttonY.at.Pintlda.  0.  &  Co.  17Hinn. 
tUi  CarU  T.  Btaiwater  Bireet  B.  d  TVan^er 
Co.  28  Minn.  878,  41  Am.  Rep^  290;  Adame  y. 
Baatinm  d  D.  R.  Co.  18  Minn.  360:  Gray  y. 
Pint  Ikv.  m.  Foul  dP.a.  Ov.  IS  Minn.  815; 
Molitor  Y.  gint  Diw.  St.  Ami  dP.B.Oo.  14 
Mino.  386. 

The  right  to  "lake"  private  property  only 
••xiata  for  the  public,  and  do  private  fntereat, 
however  weighty,  can  call  it  into  exercise. 

8  Kent,  Com.  390;  Stuart  y.  Palmer,  74  N. 
T.  18S:  Johneon  v.  Joliet  d  O.  &  Go.  SS  m. 

(Jarrin  v.  Daveoman,  114  Ind.  429;  State 
Y.  Fond  dv  Lae,  48  Wis.  287;  WhiUford  r. 
Pkinney,  58  Mich.  180;  Smith  y.  Roehetter.  92 
JV.  T.  468;  Walker  t.  Old  Colony  d  N,  B.  Co. 
406  Maaa.  10,  4  Am.  Bep.  609;  PeiUgrew  t. 
EmatlU,  tS  Wli.  280^  8  Am.  Bep.  60;  JSTorth- 
:28  L  a  A. 


ern  Tranep.  Co.  of  (Mo  T.  OiUlauv,  99  U.  & 
685^  35  L.  ed.  SS0. 

The  owner  of  the  fee  where  a  btriiwa^  la 
laid  over  bia  land  parts  only  with  aucl  right  aa 
the  public  easement  requires,  and  all  others  are 
reserved  to  the  owner  of  the  fee  and  are  recog- 
nized as  properly  righia,  among  which  is  the 
right  of  free  access  to  and  from  bis  adjaoent 
land  and  the  public  highway. 

Ifovey  Y.  Mayo.  43  Ue.  333;  Trantylrania 
University  y.  Lexington,  8  B.  Mod.  35,  88  Am. 
Dec.  178;  MayheiBY.  Norton,  17  Pick.  857.  38 
Am.  Dec.  mi.  ■■■>/^.-  Story  v.  New  York  EUo. 
R.  Co.  90  N.  T.  13  i,  48  Am.  Rep.  148;  Mc- 
Caffrey V.  S'liiin,  41  Ilun,  117. 

The  amount  of  actual  injury  inflicted  by  the 
willful  invasion  of  a  right  of  another  is  held 
not  to  be  material,  and  where  the  relief  sought 
is  the  reatraioing  of  a  wrongful  act,  injurioua 
to  the  right  of  the  petitiouer,  equitj  affords 
the  relief  by  (be  writ  of  fnlunctioa. 

Hilliard.  Inj.  \Z-\b,HillY.  United  States, 
149  U.  S.  594,  87  L.  ed.  862;  Osborne  v.  Mis- 
towri  Paa.  B.  Co.  147  U.  8.  248, 87  L.  ed.  1S5; 
KiddaU  Y.  Trimble,  1  Md.  Ch.  147:  West  t. 
Walker,  8  N.  J.  Eq.  279;  Hatisony.  Gardiner, 
7  Yes.  Jr.  B06;  2  Story,  Eq.  §  928;  Courthope 
V.  Mapplesden.  10  Ves.  Jr.  391;  GrocJtford  y. 
Alexander,  15  Ves.  Jr.  188;  Livingston,  v.  Liv- 
ingston.  6  Johns.  Ch.  497,  2  L.  ed.  196, 10  Am. ' 
Dec  868. 

A  trespass  depriving  one  of  a  right  will  be 
enjoined,  because  where  continued  it  worka 
Irreparable  injury. 

Chenapeake  d  O.  Canal  Co.  v.  Tou^tg,  8  Md. 
489;  Shipley  v.  Bitter,  7  Md.  418,  61  Am.  Dec. 
871;  Gilbert  Y.  Arnold,  80  Md.  87;  IjConardY. 
Diamond.  81  Md.  638;  We^  v.  Walker,  supra; 
Cooper,  Eq.  162, 164;  Miifoni,  Eq.  by  Jeremy, 
187;  Idvingston  Y.  LieinMUm,  tupraj  Whitt- 
ehureh  v.  Iloltoorthyt  19  Tea.  Jr.  818;  Laoue- 
trine  Fertilizer  Co.  v.  Lake  Ouano  d  Fertiliur 
Co.  82  N.  Y.  476. 

Respondent's  admitted  acts  constituted  a 
"taking"  of  appellant's  property,  (hereby  de- 
priving him  of  the  free  enjoyment  of  hia  own 
— tbia Is  a  wrong  which  courta  of  equilj  wIU 
restrain. 

Adams  v.  Chicago,  B.  d  S.  B.  Oo.  I  L.  tL 
A.  493,  89  Minn.  286;  Elliott,  BoadsA  Btreeta, 

636  et  eeg. 

Messrs.  Hale*  MorgajiJb  Hontsonivry. 

for  respondent: 

The  bIgbwaTS  of  the  state  are  within  the 
general  control  of  the  legislature.  It  has  full 
power  and  jurisdiction  over  them  and  may 
consent  to  tneir  use  for  the  purposes  of  a  tele- 
phone line  aa  a  means  to  promote  trade  and 
facilitate  communications  lo  the  daily  tranaac- 
tlon  of  business  between  the  citizens  of  one 
community  with  those  of  another,  and  to  ac- 
commodate (be  public  at  targe  In  these  re- 
spects. 

NeatU  V.  Minneapalit.  L.  d  M.  R.  Co.  W 
Minn.  113,  59  Am.  Rep.  303;  Jvlia  Bldg.  Asao. 
V.  BeU  Teleph.  Co.  88  Mo.  258.  57  Am.  Rep. 
893;  Pierce  v.  Drew.  136  Mass.  76, 49  Am.  Rep. 
7;  Chase  v.  Sutton  Mfg.  Co.  4  Cush.  152;  Bos- 
ton V.  Richardson.  13  Allen,  140;  Me.Cormiek  v. 
District  of  Columbia,  4  Hackcy,  896,  64  Am. 
Ren.  284;/rinn  v.Oreot  Southern  TVfepA.  0*. 
87  La.  Ann.  88;  Keubey,  Electric  Wlrea. 
pp.  82, 
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Defeodufi  entry  upon  the  highwaj,  ander 
leglalatiTe  authoriij,  1b  in  toy  event  lanfal, 
and  will  not  be  eQloined  unless  groands  for  tbe 
IsBuance  of  an  iDjunctlon  exist  in  this  as  in 
other  canea;  that  is  to  nj,  defendant  is  right- 
fall7  In  tbe  hlghmy  ao  f ar  as  the  public  is 
eonc»roed,  and  all  claim  that  plaintiff  can  hare 
against  it  is  to  compensatioD  for  whatever  dam- 
ages he  may  have  sustained. 

Plaintiff  will  not  be  entitled  to  an  Injunction 
simply  because  be  owns  the  fee  and  because  tbe 
defendant  has  erected  its  poles  on  tbe  high  way. 
If  the  case  complained  of  works  no  injury  to 
the  plaintiff,  or,  again,  if  he  has  an  adequate 
remedy  at  law,  no  injunction  can  be  granted. 

Qoodridl  T.Moore.  2  moa.  61,72  Am.Dec.74; 
Maddoz,  Inj.  — ;  Roberta  t.  Andenon,  %  Johns. 
Ch.  20:2,  1  L.  ed.  348;  Batteit  v.  Balubvry  Mfg. 
Co.  47  IT.  H.  430;  10  Am.  ft  Eng.  Encyclop. 
Law,  p.  788;  Bart  t.  Marthatt,  i  Minn.  2«4; 
Ooekey  w.  Carrda,  4  Md.  Ob.  844;  Morria  Canal 
(£  BJ^.  Co.  V.  Otntral  R.  Co.  irf  New  Jeriey,  16 
N.  J.  Eq.  418;  CarliOe  t.  8teBen»n,  8  Md.  Ch. 
,605:  WatdTon  v.  Marth,  6  Cal.  110;  SpangUr 
T.  Cleveland,  48  Oblo  St.  686;  Harrington  v. 
St.  Paul  <k8.  C.  R.  Co.  17  Minn.  2l6. 

The  difference  in  the  value  of  the  fann  with 
the  highway  upon  it,  without  tbe  poles  stand- 
ing In  tbe  highway,  and  iUTalueasitiato-day, 
with  the  highway  upon  ti,  and  tbe  polea  stand- 
ing in  the  highway,  ig  the  full  measure  of 
plaintiff's  damages;  in  other  words,  tbe  dam- 
ages are  entirely  certain,  so  far  as  tbe  rule  bj 
which  to  estimate  them  is  concerned,  so  that 
no  cause  of  "irreparable  damage"  can  occarin 
auch  case. 

Dill.  Hun.  Corp.  g  653;  Earring^  v.  81. 
Paul  ^  8.  0.  R.  Co.  npra;  Smith  y.  Point 
Pleatant  *  0.  Jt  J?.  Cb.  23  W.  Va.  451;  Spencer 
T.  P»int  PUamnt  A  0.  R.  R.  Co.2&  W.  Va. 
407;  Stefon  v.  Chicago  tfc  E.  R.  Co.  76  111.  74; 
Peoria  A  R.  1.  R.  Co.  t.  liehertz,  84  lU.  135. 

Where  a  railway  has  been  laid  in  a  street  by 
authority  of  tbe  legislatire  power,  an  injured 
party  who  has  a  remedy  by  way  of  damages 
for  any  direct  injury,  is  not  entitled  to  an  In- 
junction. 

Iryland  v.  Short-Route  Railway  Traittferr  Co. 
10  Ky.  L.  Rep.  Wi-.Adler-v.  Metropolitan  Elet>. 
R.  Co.  188  N.  Y.  178;  Indianapolii,  B.  &  TP. 
R.  Co.  V.  EarOey.  87  III.  489.  18  Am.  Rep. 
624;  PreAyUrian  Soe.  Tru»tee$  in  WaUrtoo  r. 
Auburn  A  R.  R.  Co.  Z  Hill,  667;  Wittianu  v. 
New  York  Gent.  R.  Co.  16  N.  T.  97,  69  Am. 
Dec.  661;  MaAon  v.  Nev  York  Cent.  R  Co.  2i 
N.  T.  658;  Bprinafield  y.  Conneeiicut  River  R. 
Go.  4  Cusb.  68;  Baynea  v.  Tliomat.  7  Ind.  89; 
TaU  V.  Ohio  AM.H.Oo.'J  Ind.  480;  Niduilten 
T.  Neu  York  A  N.  11.  B.  C».  S2  Conn.  83,  G6 
Am.  Dec.  890;  Burkam  T.  Ohio  A  M.  B.  Co. 
122  Ind.  844;  Indiana,  B.  A  W.  R.  Co.  v. 
Bberle,  110  Ind.  542,  59  Am.  Rep.  226;  Mills, 
Em.  Dom.  §  204;  Kaiser  v.  St.  Paul.  S.  A  T. 
F.  R.  Co.  22  Minn.  149;  Jerome  v.  Rou,  7 
Johns.  Oh.  816,  2L.  ed.806,  11  Am.  Dec.  484. 

Httohellt  J.,  delivered  the  opinion  of  tbe 
court : 

'I'he  defendant  ia  a  domestic  corporation 
authorized  to  erect  and  maintain  telephone 
exchanges  and  lines.  It  has  constructed  a 
telephone  line  between  the  cities  of  Uinoe- 
apolis  and  St.  Cloud,  a  part  of  whldi  la  on 
S8L.R.A. 


SttPKKUB  CouBT.  Arn., 

and  along  the  side  of  a  rural  highway,  tlM 

fee  of  which,  subject  to  the  public  easement, 
is  In  the  plaintiff,  who  is  the  owner  of  tb« 
abutting  land.  It  was  built  without  his  con- 
sent and  against  his  protest.  It  conalata  of 
poles  planted  in  the  soil  at  a  distance  of  170 
feet  from  each  other,  upon  which  wires  ara 
stretched.  The  defendant  claims  the  right 
to  construct  and  maintain  this  line  solely  by 
virtue  of  Gen.  Stat.  1894,  §  2641.*  Thia 
action  was  brought  to  compel  the  defendant 
to  remove  Its  poles  and  wires  from  the  high- 
way. It  Is  not  claimed  that  the  line  ia  not 
constructed  In  strict  accordance  with  ttw  re- 
quirements of  the  Btatnte.  Neither  did  the 
plaintiff  either  alle^  or  prove  that  ft  has 
caused  any  substantial  pecuniary  damage  or 
injury  to  himself  or  bis  property.  He  plants 
himself  squarelr  upon  the  proposition  that 
tlie  erection  ana  maintenance  of  telephone 
poles  and  wires  is  not  within  tbe  public  eaae- 
meot  in  a  highway,  but  constitutes  the  im- 
position of  an  additional  servitude  upon  his 
land  ;  and  that  is  the  question  presented  by 
this  appeal.  The  question  is  ret  integra  in 
this  state,  and  the  oecisions  upon  it,  as  well 
as  upon  the  kindred  one  as  to  telegraph  lines, 
in  other  states,  are  conflicting.  Ueoce  we 
feel  at  liberty  to  decide  the  question  entirely 
upon  principle. 

From  the  manner  in  which  the  case  has 
been  discussed  by  counsel,  we  assume  that 
defendant's  telephone  line  Is  for  the  use  of 
the  public  upon  payment  of  certain  charges. 
Therefore,  the  use  to  which  the  highway  haa 
been  appropriated  by  the  defendant  is  a  pub- 
lic one.  The  transmission  of  intelligence  by 
telegraph  or  telephone  la  a  business  of  a  pub- 
lic character,  to  he  conducted  under  public 
control,  in  the  same  manner  as  the  transpor- 
tation of  persons  or  property  by  common 
carriers.  But,  of  course,  the  fact  that  this 
is  a  public  use  gives  the  lefcislature  no  right 
to  authorize  Uie  taking  of  private  property 
for  It  without  paying  compensation.  Tm 
proposition  is  equally  elementary  that  tbe 
auquisition  by  the  puollc  of  one  easement  in 
land  gives  no  right  to  another  and  different 
easement.  The  public  cannot  go  beyond,  but 
must  be  confined  within,  the  general  purpose 
for  which  the  easement  was  granted  or  ac- 
quired from  the  owner  of  the  soil.  Henos 
whether  an  easement  authorizes  the  use  of 
land  in  a  particular  way  depends  upon  the 
nature  and  extent  of  the  easement.  These 
prupositioos  are  so  nearly  axiomatic  that 
they  will  not  be  disputed  by  any  one.  The 
question,  then,  11  Wh^  Ia  the  nature  and 
extent  of  the  public  easnnent  in  a  highway^ 
If  there  is  anv  one  fact  established  in  the . 
history  of  society  and  of  the  law  itself,  it  is 
that  tin  mode  oi  exercising  this  easement  is 
expaniiive,  developing  and  growing  as  civ- 
itlzation  advances.  In  the  most  primitive 
state  of  society  tlu  oonceptlon  of  a  highway 


*"Any  telegraph  or  telephone  corporation  ot~ 
nalsea  under  this  title  has  power  and  right  to  use 
tbe  publio  roads  aad  high  ways  to  this  state,  on  tbe 
line  of  their  route,  for  the  purpoee  of  erecting 
posts  or  poles  on  or  Bloog  the  same  to  sustain  the 
vlree  or  Oztures;  provided,  that  tbe  same  shall  be 
so  iooated  as  tn  no  war  to  Interfere  with  tbe  aafetf 
or  ooaveolence  ot  ordinary  ttavel  on  or  over  t]» 
aald  roads  or  hlchwaja.** 
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tootpstb;  In  a  illghtlT  more 
•dvanoed  lUte  tt  included  the  Ides  of  n  wny 
for  puk  animala ;  and,  next,  a  way  for  vehf- 
dea  drawn  by  animals,— coDStltutlng,  re- 
apectively,  the  iter,  the  aetvt,  and  the  via  ot 
the  Romans.  And  thus  the  methods  of  usluc 
public  highways  expanded  with  the  growlH 
of  cirilization,  until  to  day  our  urban  high- 
way! are  devoted  to  a  variety  of  uses  not 
knows  in  farmer  times,  and  never  dieanied 
of  by  the  owners  of  tiie  soil  when  the  public 
easement  was  acquired.  Henre  it  has  become 
settled  law  that  the  easement  is  not  limited 
to  the  particular  methods  of  use  in  vo^ue 
when  tbe  easement  was  acquired,  but  in- 
cludes all  now  and  improved  methods,  the 
utility  and  general  ccHtvenlmce  of  which  may 
afterwards  be  discovered  and  developed  In 
aid  of  the  general  purpose  for  which  high* 
ways  are  designed.  And  it  ia  not  material 
that  these  new  and  improved  methods  of  use 
were  not  contemplated  by  the  owner  of  tbe 
land  when  the  easement  was  acquired,  and 
•re  more  onerous  to  hin  than  those  then  In 
OSS,  Another  proposition,  which  we  believe 
to  be  sound,  is  that  the  pnblle  easement  in 
a  highway  is  not  limited  to  travel  or  trans- 
1>ortation  of  persons  or  property  In  movable 
vehicles.  This  is,  doubtless,  the  principal 
and  moat  necessary  use  of  highways,  and  in 
a  less  advanced  state  of  society  was  the  only 
known  nse,  as  the  etymology  of  the  word 
"wv*  Indicates.  And  tbe  courts,  which,  as 
ft  rale,  are  exceedingly  conservative  In  fol- 
lowing old  defloltlons,  have  often  seemed  1n> 
ellned  to  adhere  to  this  original  conception 
of  the  purpose  ot  a  highway,  and  to  exclude 
every  form  of  nse  that  does  not  strictly  come 
within  it.  Bat  it  is  now  universally  con- 
eedcd  that  urban  highways  may  be  used  for 
constructing  sewers  and  laying  pipes  for  tbe 
transmission  of  gas,  water,  and  the  like  for 
public  use.  Some  courts  put  this  on  tbe 
ground  that  these  uses  are  merely  incidental 
to  and  in  aid  of  travel  on  the  streets.  Other 
courts  put  it  on  the  ground  that  such  usea  are 
contemplated  when  the  easement  In  urban 
ways  is  acquired,  but  not  in  the  case  of  rural 
bighwaya  But  It  seems  to  us  that  neither 
of  these  reasons  is  either  correct  or  satis- 
factory. The  uses  referred  to  of  urban  streets 
are  not  in  aid  of  travel,  but  are  themselves 
independent  and  primary  uses,  although  all 
within  the  general  purpose  for  which  nigh- 
ways  are  designed.  Neither  can  a  distinction 
betweea  urban  and  rural  ways  be  sustained 
on  the  ground  that  such  uses  where  contem- 
plated when  the  public  easement  was  ac< 
quired  in  the  former  but  not  when  the  ease- 
ment was  acquired  In  the  latter.  As  a  matter 
of  fact,  most  of  these  uses  were  unknown 
when  the  publle  easement  was  acquired  in 
many  of  uie  streets  in  the  older  cities.  In- 
deed, many  (tf  what  m  now  urban  highways 
were  merely  oountry  roads  when  the  public 
acquired  Its  easement  In  them,  and  doubtless 
■lany  highways  that  are  now  merely  country 
rmds  will  in  time  become  urban  streets. 
When  such  changes  occur,  will  the  abutting 
owners  be  entitled  to  new  compensation  be- 
fore the  public  can  build  sewers  or  lay  water 
«r  KM  pipes  in  these  streetsf 
»  seems  to  us  that  a  limitation  of  the  pub- 
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lio  easement  in  highways  to  bavel  and  the 
transportation  of  persons  and  property  i» 
movable  vehicles  is  too  nurow.  In  our  judg- 
ment, public  highways,  whether  urban  or 
rural,  aredcsignra  as  avenues  of  communica- 
tion;  and,  if  tbe  original  conception  of  a 
highway  was  limited  to  travel  and  trans- 

fiortatlon  of  property  In  movable  vehicles, 
t  was  because  these  were  the  only  modes  of 
communication  Uien  known;  that  as  civ- 
ilization advanced,  and  new  and  Improved 
methods  of  communication  and  transporta- 
tion were  developed,  these  are  all  In  aid  of 
and  witbin  the  general  purpose  for  which 
highways  are  designed.  vVhether  it  be  trav- 
el, the  transportation  of  persons  and  prop- 
erty, OT  the  transmission  of  intelligence,  and 
whether  accomplished  by  old  methods  ot  by 
new  ones,  they  are  all  included  within  the 
public  "highway  casemeot,"  and  impose  no 
additional  servitude  on  the  land,  provided 
they  are  not  inconsistent  with  the  rensonably 
safe  and  practical  use  of  the  highway  in 
other  and  usual  and  necessary  modea,  and 
provided  they  do  not  unreasonably  Impair 
the  special  easenicnts  of  abutting  owners  In 
the  street  for  pur  poses  of  access,  light,  and  air. 
It  is  Impracticable,  as  well  as  dangerous,  to 
attempt  to  lay  down,  except  in  this  general 
form,  any  rule  or  test  of  universal  applica- 
tion as  to  what  is  or  what  is  nut  a  legiti- 
mate "street  or  highway  use."  Courts  have 
often  attempted  tn  do  so,  but  have  always 
been  compelled  bv  the  logic  of  events  to  shift 
their  ground.  The  only  safe  way  is  to  keep 
in  mind  the  general  purpose  of  hij;hways, 
and  adopt  a  gradual  process  of  inclusion  and 
exclusion  as  cases  arise.  This  court  has  held. 
In  common  with  the  great  majority  of  couits, 
that  an  ordinary  commercial  rallrmd  imposes 
an  additional  servitude  on  a  street,  and  we 
applied  a  test  as  to  what  did  and  did  not 
constitute  an  additional  servitude.  As  far 
as  it  went,  and  as  applied  to  such  a  cafe,  tbe 
test  was  doubtless  correct;  but,  after  all,  the 
bottom  fact  upon  which  the  decision  really 
rests  was  that  such  an  appropriation  of  a 
street  was  practically  subversive  of  Its  nse  by 
the  public  in  the  ordf  nary  way,  and  also  un- 
reasonably impaired  the  special  easement  Ot 
abutting  owners.  So,  too,  the  New  York 
elevated  railway  coses  were  discussed  and 
reasoned  at  great  length ;  but  in  their  final 
analysis  the  real  ground  upon  which  those 
structures  were  held  to  impose  an  additional 
soTltude  was,  not  that  they  were  Immovable, 
or  were  above  the  surface  of  the  ground,  but 
because  they  unreasonably  impaired  tbe  ease- 
ments of  abutting  owners  In  the  streets  for 
purposes  of  access,  light,  and  air.  How  far 
a  particular  method  of  using  a  street  must 
interfere  witb  other  methods  of  its  use  by  the 
public,  or  with  the  special  easements  of 
abutting  owners,  in  order  to  ooostltute  an 
additional  servitude  or  amount  to  a  nuisance, 
is  not  involveil  In  tbe  present  case.  An  argu- 
ment sometimes  advanced  why  telegraph  and 
telephone  lines  constitute  an  additional  ser- 
vitude Is  that  the  structures  are  Immovable. 
It  Is  said  that  "the  primary  law  of  the  street 
is  motion.'*  It  is  true,  motion  Is  the  law  of 
Itw  street.  In  the  sense  tliat  the  person  ot 
thlog  to  Iw  transmitted  ot  transported  must 
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moTO ;  but  it  la  not  true  in  the  seoM  that  the 
medium  or  aK^ncy  by  or  through  vhich  it 
Ib  conveyed  or  trAnsmftted  must  move.  Pipes 
laid  fur  llie  IniDsiuission  of  water,  gas,  and 
•tenm  aie  immuvHble.  So  arc  the  tracks  of 
street  railways,  also  the  poles  and  wires  of 
•the  trolly  syslem.  And  it  can  make  no  dif- 
ference ID  priDcipIe  whether  the  immovable 
■tructure  is  on,  under,  or  al>oye  the  surface 
of  the  ground,  for  the  rights  of  the  owner  of 
the  fee  are  the  same  in  either  case.  Suhject 
only  to  the  public  ensement  for  highway 
purposes,  he  remains  the  owner  of  the  laud 
upward  and  downward  indetiultuly.  If  the 
transmiesion  of  intelligence  by  telegraph  or 
telephone  is  not  included  Id  tlie  public 
easement  in  a  lilghway,  It  would  be  equally 
an  invasion  of  hik  rights  of  property,  even  if 
iht  wires  were  placed  under^Touna.  If  an 
immovable  structure  in  a  highway  consti- 
tutes an  additional  servitude,  it  is  not  merely 
because  It  Is  ImmoTahle,  but  because  It  un- 
reasonably interferes  witli  the  general  use  of 
the  street  by  the  public,  or  because  11  unrea- 
sonably Impairs  the  special  easements  of 
abutting  owners." 

It  can  hardly  be  necessary  to  say  that  the 
fact  that  telephone  and  telegraph  lines  are 
-owned  by  private  companies,  and  not  by  the 
state,  is  not  material,  provided  tliey  are  au- 
thorized by  the  state,  and  are  devoted  to  a 

f>uhl  ic  use.  No  such  structures  can  be  put 
D  tlie  highways  except  by  authority  of  the 
state,  and  then  only  for  a  public  use.  The 
state  can  say  how  they  shall  be  constructed 
and  operated.  When  public  interests  de- 
mand, the  state  can  require  the  wires  to  be 
put  under  ground,  as  thev,  doubtless,  should 
DO  in  cities  of  any  considerable  size.  So  far 
as  there  is  any  distinction  between  rural  and 
urban  highways,  there  would  be  much  mora 
reason  for  holding  such  structures  an  addi- 
tional servitude  In  the  latter  than  in  the 
former.  It  is  a  matter  of  common  knowledge 
that  telegraph  and  telephone  lines  along  t£e 
side  of  a  country  road  rarely,  if  ever,  ap- 
preciably interfere  with  either  public  travel 
-or  the  easements  of  the  abutting  landowner ; 
whereas  in  the  cities,  especially  on  business 
-streets,  where  the  buildings  extend  out  to 
the  line  of  the  street,  the  numerous  wires 
«tretched  upon  the  cross-arms  frequently 
materially  Interfere  with  access,  light,  and 
air.  as  well  as  render  protection  of  the  build- 
ings more  difficult  In  case  of  Are. 

Tliere  is  a  further  consideration  that  Is  en- 
titled to  weight.  We  cannot  pretend  ignor- 
ance of  the  fact  that  in  this  state,  from  the 
■earliest  times,  the  right  to  appropriate  high- 
ways for  telegraph  lines  has  been  asserted, 
and  almoat  universally  acquiesced  la  bj  the 
-ownera  of  abutting  estates.  The  leglalatore 
■has  for  nearly  thirty  years  assumed  that  ttkls 
right  existed,  by  enacting  a  statute  authoriz- 
ing it.  In  1881,  when  the  newer  invention 
-of  telephones  was  coming  Into  general  use, 
the  legislature  amended  the  statute  extending 
the  same  right  to  telephone  companies.  This 
has  also  been  generally  acquiesced  in  by  the 
public.  This  constitutes  a  popular  construc- 
tion of  *the  law  of  the  road,"  and  a  popular 
Verdict  as  to  what  public  convenience  re- 
'quires,  which  courts  can  hardly  idford  to 
^  L.  R  A.  - 


Ignore.  The  telephone  Is  still  a  compara- 
tively new  Invention.  Notwithstanding  the 
high  charges  for  its  use  which  the  proprietors 
of  the  patents  have  been  enabled  to  exact,  it 
has  already  become  a  common  medium  of 
communication,  not  only  between  residents 
of  the  same  city,  but  also  between  nlghboring 
towns  and  villages,  and,  with  the  develop- 
ment of  the  long-distance  telephone,  even 
between  towns  and  cities  hundreds  of  miles 
apart.  With  the  expiration  of  the  patents, 
the  charges  for  Its  use  are  now  being  rapidly 
reduced.  The  present  possibilities  of  Uie 
telephone  as  a  means  of  communication  are 
very  great.  It  Is  not  impossible  that  it  may 
soon  become  a  common  and  cheap  mode  m 
communication,  not  merely  between  towns, 
but  also  between  residents  of  the  country  and 
of  the  towns,  or  even  ttetween  the  rural 
residents  themselves.  It  may  be,  as  advocated 
by  many  as  to  telegraphs,  that  the  govern- 
ment will  at  some  day  assume  the  funaion 
of  furnishing  all  such  service  to  the  publta 
Telephone  lines  must  be  placed  in  the  high- 
ways. It  is  the  only  practicable  place  to  put 
them.  The  only  question  Is  whether  a  new 
right  to  do  so  must  be  acquired  from  the 
owners  of  property  abutting  on  the  high- 
w^s. 

We  are  not  unmindful  that  private  prop- 
erty cannot  be  taken  for  a  public  use  without 
compensation,  however  important  that  pub- 
lic use  is.  We  are  not  forgetful  of  the  fact 
that  care  should  be  taken  that,  in  the  popular 
zeal  for  modem  public  improvements,  ttie 
burden  of  furnishing  these  improvementa 
should  not  be  shifted  from  the  public,  and 
imposed  upon  any  particular  class  of  Indi- 
viduals. But  viewing,  as  we  do.  highways 
as  being  designed  as  public  avenues  of 
travel,  traffic,  and  communication,  the  use 
of  which  is  not  necessarily  limited  to  travel 
and  the  transportation  of  property  in  moving 
vehicles,  but  extends  as  well  to  communfca- 
tlon  by  the  transmission  of  intelligence,  it 
seems  to  us  that  such  a  use  of  a  highway  la 
within  the  general  purpose  for  which  high- 
ways are  designed,  ana,  within  the  llmua- 
tions  which  we  have  suggested,  does  not  im- 

fiose  an  additional  servitude  upon  the  land  ; 
n  short,  that  it  is  merely  a  newly  discovered 
method  of  using  the  old  public  easement. 

We  have  thus  far  referred  to  the  appropria- 
tion of  highways  for  telegraphs  and  for 
telephones  as  If  both  stood  on  the  same 
ground,  and  involved  the  same  principle. 
But  the  only  question  before  us  Is  whether  a 
telephone  line  imposes  an  additional  servi- 
tude on  a  highway  ;  and  the  decision  of  the 
court  must  be  deemed  to  be  confined  to  that 

Suestlm,  leavlne  the  question  as  to  telegraph 
DOS  to  be  authoritatively  decided  when  It 
Is  presented  and  argued,  so  that,  if  there  be 
any  distinction  between  the  two,  an  oppor- 
tunity may  be  given  to  point  U  out 
Ordtr  affirmed. 

Start,  C9L.  J.: 

I  dissent.    The  Uxmt  in  ow  in  thla  oaaa  la 

a  country  highway,  the  title  in  fee  of  which, 
auhiect  to  the  public  easement,  is  in  the  ap- 
pellant. Tlie  respondent  is  a  corporation  of 
this  state,  and,  as  sudi,  mthorlzed  to  enot 
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and  malotein  telephone  ezobangei  and  lines. 
It  hu  constructed  and  operaies  such  a  line 
between  the  cities  of  Hioaeapolis  and  St. 
Cloud,  and  In  so  doing,  without  the  consent 
and  against  the  protest  of  the  appellant,  ij: 
entered  upon  the  highway  in  question,  and 
erected  and  now  maintains  poles,  planted  in 
the  soil  thereof,  and  upon  them  stretched  the 
wires  used  for  its  telephone  line.  The  re- 
spondent claims  the  right  to  so  enct  and 
maintain  the  poles  and  wires  in  this  highway 
without  compensation  to  appellant,  by  virtue 
of  legislative  authority.    Qen.  Stat.  1894, 

2641.  Whether  or  not  his  claim  is  valid 
depends  upon  what  answer  shall  be  given  to 
the  question,  Is  the  erection  and  maiuten- 
4Uioe,  under  legislative  authority,  of  poles 
and  wires  in  a  rural  bighwav,  forateleplione 
line,  an  additional  aervitude,  for  which  the 
-abutting  landowner  Is  entitled  to  oompensa- 
tlonT  An  answer  to  this  question  involves 
«  consideration  of  the  purposes  of  which  a 
lilghway  in  the  country,  in  this  state,  is  ac- 
quired. Is  the  right  to  establish  and  operate 
telephone  Hnea  therein,  under  legislative  au- 
thority, included  by  implication  In  such 
purposes?  If  such  use  of  the  highway  la 
outside  of  the  scope  of  the  public  easement 
therein,  then  it  is  an  additional  servitude, 
ifor  which  the  owner  of  the  soil  has  never 
lieen  compensated,  and  the  legislature  cau- 
-Aot  authorize  such  use  except  upon  condition 
that  compensation  be  made  to  uie  owner.  A 
lifghway  primarily  la  simply  a  public  ease- 
ment or  servitude,  for  travel  and  passage  of 
persons,  animals,  and  things,  carrying  with 
u,  as  an  incident,  the  right  of  the  public  to 
Qse  tiie  soil  for  the  purpose  of  the  repair  and 
improvement  of  the  way,  and,  in  cities  and 
impulooa  places,  the  further  right  to  use  the 
«toeet  for  the  more  general  purposes  of  sew- 
«rMe,  the  diatrlbutlnn  of  water  and  light, 
the  furtherance  of  public  health,  safety, 
And  convenience.  The  owner  of  the  land 
«ver  which  the  highway  passes  retains  the 
fee  thereof  and  all  rights  of  property  therein 
not  iaoompatible  with  the  6ublio  easement 
therein,  as  here  defined.  2  Dill.  Miin.  Corp. 
^  688;  Aog.  &  D.  Highways,  ^  301. 

While  l£e  fundamental  idea  of  a  highway 
ia  that  it  is  for  public  travel,  yet  the  pur- 
posea  for  which  it  was  acquired  are  not  lim- 
ited to  travel  and  passage  in  the  then  known 
vehicles  and  methods.  Tor  all  new  vehicles 
And  methods  of  travel  thereon,  which  are  not 
inconsistent  with  the  safe  and  practical  use 
■ct  the  highway  for  travel  In  the  ordinary 
methods,  are  included  In  the  public  eaae- 
fnent.  Accordingly,  it  has  been  held  by 
nearly  all  recent  authorities  that  the  opera- 
-tlon  of  a  street  railway  for  the  transportation 
«f  persona  only,  whether  the  motive  power  la 
Annual  or  mechanical,  including  electricity, 
with  the  iMcesaary  polea  and  wires  to  com- 
municate the  power  to  the  car  or  vehicle  to 
be  moved,  is  not  an  additional  servitude. 
Taggart  v.  2ieu>porf  Street  R.  Co.  16  R.  I.  668, 
-7  L.  R  A.  205;  Halsey  v.  Rapid  Trannit 
Street  R.  'Go.  47  K.  J.  £q.  880.  The  authori- 
ties, in  reference  to  such  street  railways  pro- 
•ceed  upon  the  basis  that  such  new  use  of  the 
«treet  fa  aimllar  to  that  for  which  the  street 
was  originally  acquired ;  or,  in  otiier  words, 
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it  is  merely  a  newly  dismvered  nethod  of  ex- 
ercising the  old  public  easement,  for  travel 
and  passage  of  persons  and  things  along  the 
public  street.  This  principle  h»s  been  ex- 
tended, by  a  limited  number  of  adjudged 
cases,  to  the  erection  and  use  of  telephone 
and  telegraph  poles  and  wires  in  the  streets, 
for  the  purpose  of  transmittlng  inlelligence. 
The  aQHiogy,  however,  between  a  telephone 
line  and  tlie  purposes  for  which  a  country 
highwav  is  acquired  Is  remote.  If  not  fanct- 
fuT;  aiiQ  it  is  safe  to  that  such  use  of  tiie 
highway  was  not, within  the  contemplation 
of  the  parties  when  the  damages  for  the  pub- 
lic easement  were  assessed  or  the  right  of 
passage  dedicated.  The  use  of  the  highway 
for  a  telephone  line  Is  easentially  distinct 
from  its  use  for  travel.  The  right  of  the 
public  in  the  ordinary  highway  Is  to  pass 
along  upon  It,  not  to  remain  stationary  ;  and 
it  would  be  just  as  reasonable  to  claim  that 
towers  erected  in  the  highway  for  the  pur- 

r'ose  of  transmitting  intelligence  by  slgnal- 
ights  were  not  an  wlditional  servitude  as  to 
make  such  a  claim  for  telephone  poles.  Id 
each  case  there  would  be  an  exclusive  use 
and  possession  of  a  portion  of  the  highway, 
in  no  manner  connecte<]  with  the  movement 
of  vehicles  or  cars  of  any  kind,  which  can- 
not be  properly  regarded  as  a  new  method  of 
exercising  the  old  public  easement  for  travel 
and  passage.  The  adjudged  cases  upon  this 
subject  are  conflicting,  but  the  later  cases  and 
the  weight  of  authonty  sustain  the  doctrine 
that  a  telegraph  or  telephone  line  alonj;  the 
highway,  where  the  fee  thereof  is  in  the- 
abutting  owner.  Is  foreign  to  its  use,  and  an 
additional  servitude,  for  which  such  owner 
is  entitled  to  compensation ;  and  that  the  leg- 
islature cannot  authorize  the  imposition  of 
such  servitude  without  also  providing  for 
such  compensation.  WiUta  v.  Brie  Tdeg.  A 
Teleph.  Co.  37  Minn.  847 ;  Board  of  Trade 
Teleg.  Oo.  v.  Bariutt,  107  111.  607,  47  Am. 
Rep.  458  ;  Broome  v.  New  York  tft  N.  J. 
Teteph.  Oo.  42  N.  J.  Eq.  141 ;  Western  U. 
Telea.  Oo.  t.  WiUiame,  §6  Va.  606.  8  L.  R. 
A.  489 :  ^uws  v.  Pottai  TOeg.  CaUe  Oo.  68 
Miss.  559,  19  L.  R.  A.  869;  Cheeapeake  A  P. 
Teleph.  Go.  v.  Mackenzie.  74  Md.  36 :  Paeifie 
Pifttal  Tdeg.  CahU  Co.  v.  Irvine.  49  Fed.  Kep. 
118;  Lewis,  Em.  Dom.  ^  131 ;  Edt  v.  Ameri- 
can Teieph.  A  Teleg.  Co.  148  N.  Y.  188,  !i5 
L.  R.  A.  640:  Elliott.  Roads  &  Streets.  B84; 
Tiedeman,  Mun.  Corp.  ^  297.  The  opposite 
doctrine  is  held  in  the  following  cases,  by  a 
divided  court,  except  in  the  last  case  cited, 
and  in  tliat  one  tlie  fee  was  in  the  public : 
Pierce  V.  Drew,  186  Mass.  75,  49  Am.  Rep. 
7 ;  Julia  BIdg.  Am.  v.  BeU  Teleph.  Co.  88 
Mo.  258,  57  Am.  Rep.  898 ;  People  v.  Eaton, 
100  Mich.  208.  24  L.  R.  A.  721 ;  irwtn  v. 
Great  Bouihom  TeU^.  Oo.  87  I<a.  Aon.  68. 

In  the  flrat  two  cases  the  dissenting  opinions 
are  so  vigorous  as  to  largely  neutralize  the 
decisions  as  authorities  outside  of  the  juris- 
diction of  the  court  announcing  them.  The 
latest  decision  upon  this  question  Is  that  of 
the  New  York  court  of  appeals  in  the  case  of 
Belt  V.  American  Teleph.  dt  Teleg.  Co.  which 
was  in  all  substantial  particulars  dmilar  to 
the  one  at  bar.  It  ably  discusses  the  question 
on  principle,  and  rsacuiea  the  unanimous  con- 
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clnsioQ  that  the  oocupation  of  a  rural  high- 
way by  a  telegraph  and  telephone  company 
for  the  erection  of  its  poles  la  an  additional 
Krrltude,  for  which  the  owner  of  the  fee  ia 
entitled  to  compensation. 

I  am  of  the  opinion,  upon  both  principle 
and  authority,  thtkt  the  planting  of  telephone 
poets  upon  a  public  hignway  in  the  country, 
the  fee  whereof  is  in  the  abutting  owner,  1b 
an  additional  servitude,  and  appropriation 
of  private  property,  and  unlawful  as  to  such 
owner,  unless  the  right  to  do  ao  Is  acquired 
by  contract  or  condenuiajion.  In  reaching 
this  conclusion,  I  am  not  unmlndfal  of  the 
fact  that  the  use  of  the  telephone  la  a  bene- 
flcial  and  public  use;  but  private  property 
cannot  be  J^ken  for  public  use  witfaout  com- 
pensation first  paid  or  secured,  no  matter  how 
small  its  value.  This  Is  the  constitutional 
right  of  the  humblest  individual,  which 
must  not  be  lost  sii;ht  of  in  our  enUiusIaam 
over  the  public  benefits  conferred  by  the 
telegraph  and  telephone,  or  In  our  deure  to 
promote  the  public  welfare. 

Buck,  J.: 

I  also  dissent  from  the  opinion  of  the  ma- 
jority of  the  court,  and,  while  It  is  perhaps 
unnecesaary  for  me  to  say  anything  in  addi- 
tion to  what  la  said  by  the  C&lef  Justice,  yet 
the  importance  of  the  question  involved  may 
justify  me  lu  stating  my  own  views  on  the 
subject.  There  are  several  methods  by  which 
a  highway  may  be  established ;  for  instance, 
by  condemnation,  dedication,  and  by  pre- 
scrl  ption.  In  the  case  of  condemnation,  dam- 
ages are  usually  assessed  by  war  of  com- 
pensation for  the  injury  sustained.  But,  in 
case  of  dedication  and  prescription,  damages 
are  not  assessed,  although  in  law  all  of  these 
methods  are  equally  effective.  Yet,  when, 
as  in  cases  of  prescription  (where)  a  man's 
property  is  secured  for  public  tiae  witfaout 
compensation,  there  should  not  be  added  to 
such  property  a  greater  burden  than  was  con- 
templated by  the  owner  when  he  suffered 
his  rights  in  the  premisea  to  become  Inferior 
to  those  of  the  public.  It  Is  a  well  estab- 
lished rule  of  law  that  the  owner  of  land 
burdened  with  a  highway  has  all  of  the  rights 
of  the  soil  not  inconslsteut  with  its  use  for 

riublic  purposes  and  for  which  It  was  or- 
ginally  established.  The  title  to  the  soil 
remains  In  the  owner,  and  any  interfemnce 
with  it  by  any  one  to  tlie  Injury  of  the  owner, 
and  not  consistent  with  the  purpose  for  which 
it  was  origlnallv  established,  renders  the 
person  so  interfering  liable  in  damages.  The 
constitutional  provision,  so  familiar  to  all, 
that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation  first 
paid  or  secured,  ought  to  stand  as  a  continual 
barrier  against  all  wrongful  encroachments 
upon  private  rights.  The  aggregate  of  the 
private  rights  injuriously  affectedby  the  ma- 
jority opinion  In  this  state  Is  very  irreat. 
possibly  greater  than  those  which  will  be 
twnefltea  ay  the  result  of  that  opinion.  The 
owners  of  urban,  suburban,  and  rural  prop- 
arty  are  very  numerous,  and  must  necessarily 
be  thus  seriouslr  affected  In  many  instances. 
Now.  a  public  highway  is  established  for  an 
uninterrupted  passage  for  animals  and  vehl* 
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cJes,  and  to  allow  persons  to  pass  and  repass,, 
to  go  and  return,  at  their  pleasure,  and  with- 
out interruption.  It  Is  an  easement  which- 
the  public  have  In  the  land,  with  the  in- 
fidental  right  on  the  part  of  the  public  aa- 
thorities  to  keep  it  In  repair.  The  damages 
are  accepted  by  the  owner  with  the  nnder- 
standing  that  it  Is  for  this  purpose  that  th* 
highwav  isestablished.  Or,  If  thehighway 
is  established  by  dedication  or  user,  the  sam* 
implication  would  arise.  Now.  is  the  erec- 
tion of  telephone  poles  In  a  street  or  high- 
way, with  Its  numerous  wires  connecting  tlw- 
poles  upon  crossbars,  an  entirely  new  use  cl 
the  highway,  and  an  additional  burden  to  the 
owner,  for  which  additional  compensation 
should  be  provided,  or  Is  it  a  mere  modifica- 
tion of  the  public  servitude?  If  It  Is  a  change 
wholly  foreign  to  the  ordinary  purposes  oi 
highway,  then  the  adjoining  owner  is  en- 
titled to  compensation. 

Dillon  on  Municipal  Corpontions  (vol.  i, 
g  678a}  savs :  "On  the  whole,  the  safer  and 
sounder  view  is  that  such  use  of  the  street  or 
highway,  attended,  as  it  may  be,  especially 
in  cities,  with  serious  damages  ana  incon- 
venience to  the  aOlttting  owner.  Is  not  a  street 
or  highway  use  proper,  and  hence  entitles 
such  owner  to  compensation  for  such  use,  aod 
for  any  actual  injury  to  his  property  caused 
by  poles  and  lines  of  wires  placed  in  front 
thereof."  In  the  prevailing  opinion  in  this 
case  it  ia  said  that,  "  if  there  Is  any  one  fact 
established  In  the  history  of  society  and  of 
the  law  itself,  it  is  that  the  mode  of  exercis- 
ing this  easement  Is  expansive,  developing, 
and  growing  as  civilization  advances.^  If 
by  this  is  meant  that  certain  changed  con- 
ditions may  arise  which,  for  the  first  time, 
demand  the  application  of  the  common  law 
to  such  changed  conditions,  the  statement 
may  be  correct;  but  the  law  itself  always 
existed,  although  It  may  never  before  have 
been  applied  or  called  into  actual  operation, 
and  especially  so  as  to  establish  a  precedent. 
Public  sentiment  may  change,  and  the 
onward  spirit  of  the  times  demand  that  It 
shall  have  its  way,  but  the  well-established 
principles  of  the  common  law  are  unchange- 
able, and  the  private  right  which  existed  60, 
100  or  1000  years  airo  should  now  be  as  sacred 
and  inviolate  as  then.  The  current  of  pub- 
lic sentiment,  changing  though  It  may,  doe* 
not  create  new  rights;  and  while  It  does, 
step  by  step,  Insidiously  attempt  to  ap- 
propriate private  property  for  new  uses.  It 
should  not  be  granted  succumb,  under  the 
guise  of  great  public  benefit,  to  the  Injury 
of  the  Individual.  And  while  we  speak  of 
private  or  individual  rights  In  this  case, 
where  only  one  Individual's  rights  are  to  be 
determined,  yet.  In  a  broader  sense,  a  great 
body  of  the  public  may  be  seriously  affected 
by  ft,  and  who  are  remediless  under  the  rule 
laid  down  in  the  majority  opinion. 

Now,  a  new  use,  even  if  beneficial  to  the 
public,  does  not  necessarily  create  a  new 
right  as  against  the  owner  of  the  land.  The 
pHmary  question  is.  Does  It  constitute  an  es- 
sential change,  so  as  to  create  an  additional 
burden  T  If  so,  tiien  .1t  Is  Immaterial  how 
beneficial  the  now  and  Improved  methods  of 
public  travel  or  the  transmisdon  ttf  intal- 
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llgeoos  b7  tflle^^pb  or  telephone,  or  whether 
•the  biuiDess  Ib  to  be  coaducted  under  public 
control.  It  Is  also  quite  immaterial  that  the 
erection  of  these  telephone  poles  was  au- 
thorized by  a  legislative  enartment.  It  needs 
wmething  more  than  a  legislative  consent  to 
deprive  a  man  of  his  propertj  or  prevent  his 
absolute  oontrol  of  It.  The  state  Itself  would 
have  just  as  much  right  to  erect  telephone 
polls  in  the  highway  as  to  authorize  auy  cor- 
poration or  private  person  to  do  so,  and  in 
neither  case  ahould  it  be  permitted  without 
■compeD8atl(u.  Such  an  appropriating  of  the 
fitreeti  is  destructive  of  the  ordinary  use  as 
public  ways,  and  Inconsistent  with  the  pur- 
pose for  which  they  were  originally  estab- 
lished. In  the  case  of  EeU  v.  American 
Tdeph.  A  TeUg.  Co.,  14S  N.  T.  108.  25  L. 
B.  A..  640.  Ju»tic6  Peckbam.  speaking  of  cer- 
tain prior  decisions  of  the  New  York  circuit 
'Court  of  appeals,  said :  **  They  show  that  the 
inimarT  or  fundamental  idea  of  a  highway 
u  that  It  is  a  place  for  uninterrupted  passage 
by  men,  animals,  and  vehicles,  and  a  place 
1^  which  to  afford  light,  air,  and  access  to 
the  property  of  the  abutting  owners,  who  in 
this  respect  enjoy  a  greater  interest  In  the 
Mr«et  than  the  general  public,  even  though 
this  land  stops  with  the  exterior  lines  of  the 
•treet.  It  Is  not  a  place  which  can  be  per- 
manently and  exclusively  appropriated  to' the 
uae  of  any  person  or  corpnratioD,  no  matter 
what  the  busioess  or  object  of  the  latter  may 
be.  It  was  because  the  highway  was  per- 
flttanently  and  to  some  extent  excfuiively  ap- 
propriated by  the  elevated  nllnnds  that  it 
was  held  that  their  erection  without  the  con- 
«ent  of  abutting  owners  was  Illegal."  This 
was  said  of  the  streets  in  New  York  City, 
where  the  title  of  the  streets  Is  In  the  city. 
It  seems  to  me  that  this  rule  can  be  applied 
In  this  state  with  much  greater  force,  where 
the  fee  in  the  street  is  in  the  abutting  owner. 
The  principle  announced  in  the  majority 
opinion  would,  of  course,  apply  to  our  large 
and  populous  cities,  as  well  as  to  rural  prop- 
erty. It  is  a  well  known  fact  that  the  streets 
in  our  cities  are  lined  with  these  telegraph 
and  telephone  poles,  covered  with  crossbars, 
and  strung  with  numerous  wires,  making 
tiiese  erections  in  some  respects  dangerous, 
and  interfering  with  the  free  and  convenient 
use  of  the  property.  If  one  person  or  com> 
pany  can  do  this,  another  one  may  do  the 
same.  The  mere  fact  that  the  owner  may  have 
access  to  his  abuttine  property  because  there 
Is  a  sufBcient  space  left  between  those  poles 
tor  him  to  pass  is  certainly  a  poor  lustiflca- 
tlott  for  crnating  an  additional  burden  upon 
his  property,  without  giving  him  any  remedy 
lor  damages.  In  larse  cities  these  numerous 
erections  may  exclude  lirht  and  air,  besides 
being  an  inconvenience  in  the  use  of  the 
street,  and  a  nuisance  In  several  other  re- 
spects. And  the  erections  are  not  to  be  tem- 
porary, but  permanent,  continuous,  and  ex- 
cluding the  use  by  the  public  of  that  portion 
Di  the  highway  occupied  by  them.  Such  an 
exclusive  oie  of  a  pration  of  the  highway, 


whether  old  or  new.  It  seems  to  me,  is  not 
included  within  the  public  highway  ease- 
ment. If  telegraph  and  telephone  poles  2  feet 
in  diameter,  and  80  or  40  feet  high,  covered 
with  crossbars  and  numerous  wires  strung 
from  one  pole  to  another,  erected  In  the  high- 
way in  front  of  a  man's  residence  or  business 
property,  can  be  there  permanently  main- 
tained, why.cannot  a  guard-bouse  be  erected 
there  also  as  a  permanent  structure,  upon  the 
ground  that  the  poles  and  wires  need  protec- 
tion against  depredators  or  injuryt  The 
erection  of  telegraph  and  telephone  poles  is 
not  merely  a  new  method  of  exercising  old 
rights,  but  the  addition  of  a  new  servitoda 
and  essentially  a  new  burden  upon  the  street. 
Viewed  in  this  light,  if  the  necessities  or 
luxuries  of  modern  life  are  needed,  let  those 
who  seek  their  enjoyment  and  benefit  pay  for 
them,  and  not  secure  them  at  the  expense  of 
additional  burdens  Imposed  upon  private 
property.  It  Is  this  compulsory  yielding  up 
of  private  rights  and  private  property  to  con- 
centrated power  and  wealth  In  toe  hands  of 
the  few,  under  the  demands  of  a  so-called 
"progressive  ciTllixation."  that  needs  Judi* 
cial  care  and  its  conservative  force  to  see  that 
no  new  appropriation  of  lands  not  embraced 
in  the  original  dedication  or  eondemoatlon 
shall  be  permitted.  If  the  erection  of  tele- 
phone and  telegraph  poles  In  our  public 
streets  and  highways  is  simply  a  new  and 
improved  method  of  the  use  of  the  street,  I 
fail  to  see  why  any  legislative  permission 
was  necessary,  because  the  telephone  com- 
pany would  in  such  case  have  the  same  right 
to  tne  use  of  the  street  as  any  traveler  thera- 
on. 

But  suppose  the  right  to  erect  these  eleo* 
trical  lines  was  Included  In  the  original  es- 
tablishment of  the  public  streets  and  high- 
ways ;  yet  It  must  be  conceded  that  they  do 
constitute  damages  in  a  greater  or  less  degree, 
and  in  condemnation  cases,  must  the  munic- 
ipalities pay  the  abutting  own«  for  such 
damages?  By  what  oonstitutional  provision 
or  statutory  law  are  municipal  corporations 
authorized  to  levy  a  tax  to  pay  the  damages 
for  a  private  individual  or  a  corporation  to 
erect  these  polls  and  cariy  on  the  telephone  or 
telegraph  business?  I  assume  that  no  such 
right  exists,  and  shall  we  not  in  the  coming 
time  be  met  with  this  serious  question  (h 
whether,  upon  the  exercise  of  the  power  of 
eminent  domain  by  condemnation  proceed- 
ings, the  possible  or  probable  erection  of  such 
poles  will  not  coostftute  an  element  of  dam- 
are,  to  be  assessed  and  paid  by  the  people 
to  the  abutting  owner  before  his  property  can 
be  taken  for  public  use?  And  in  such  case 
will  not  further  complications  arise  In  case 
of  the  vacation  of  the  streets  or  highways 
where  these  erections  have  been  made?  The 
great  weight  of  authorities  is  against  the 
view  of  the  majority  of  this  court,  and  the 
late  decisions  of  eminent  courts  are  In  ac- 
cordance with  the  views  which  I  have  en- 
deavored to  express. 
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COHHONWEALTH  of  MaamchnetU 
f. 

Xonii  A.  HATDEN. 

(  itmm.  J 

1.  That  a  person  exenpt  from  Jnir 
duty  serves  as  •  grand  Juror  does  not  render 
tbe  aotlon  ot  the  iuiy  ia  flndiajr  so  Indlotmeot 

TOM. 

8.  Tbmt  one  of  the  grand  Jurors  la  one 
irf  tbe  witnesses  uprai  vbose  tettimonr  so 


Kcrz%.— Competency  of  eoUtne*  befon  grand  jury- 
L  Om/ecKfon*,  admfnfofui,  and  nfvadl  to  tMCtfy. 

a.  Accused. 

b.  A.oeomvUet»andiotiU  dtftndOMla, 
IL  EDfden«e  o/  ortmlnola. 

ITI.  DepoaUiojuandaffiOaoUM. 
TV.  Dneummta. 
V.  aflnutw. 

TI.  Sueorinff  0/  VtUnmm 
VII.  ITitnesiM  (TffMraBlb 
Tm.  ProBMUtor. 
IZ.  TF^e  OS  wUtiCfS. 
X.  Hearing  vMnetaa  In  open  eomt, 
XI.  JndWm«nt  on  evideneapartin  tneompfCtnt, 
ZIL  P/>v8tclan«. 
ZIII.  SvldenM  iKtMrolliib 
ZIT.  Rumor. 
XT.  nme. 

Indlotmeota  are  valid  If  barcd  on  ToloDtarr  oon- 
feasloDB  of  the  aoouwd,  but  tr  tbe  accused  was 
compelled  to  tcMIty,  or  tbeooDfenlon  waa  ex- 
torted br  bope  or  fear,  tbe  indictment  la  Invabd, 
end  as  to  Indictments  obtained  througrh  oonf eaBloiu 
of  an  aooompllce  there  la  some  conflict  of  author- 
Itf.  It  la  not  a  mild  objection  that  Indlctmenta 
were  baaed  w  evldenoe  of  crimlnala.  TToderlltDd 
12  VIotn  chap.  42, 1 17,  depoflitionB  mar  be  uand  be- 
fore the  ffTsnd  Jury  it  tbe  wltneaa  la  too  lU  to  at- 
tend and  due  notice  of  taking  la  giren.  Docu- 
mentarr  eridence  before  the  grand  Jury  must  he 
clearly  competent  or  it  may  vitute  the  Indlotment. 
In  Iowa  a  grand  Jury  may  Indict  on  nUnntes  of  tbe 
eonmlttlng  mavlBtrate. 

Tbe  foreman  of  the  grand  Jury  Ib  authorized  by 
■tatutee  generally  to  administer  the  oath  to  wlt- 
seaa.  The  mode  of  giving  the  oath  before  tbe 
grand  Jury  wlUnot  be  Inquired  into  by  evidence  of 
tbe  grand  jurora,  but  if  It  appears  that  tbe  oath 
given  to  wttneoe  waa  tnsufflolent  this  may  vali- 
date. 

If  tbe  grand  jury  eould  not  admlnMer  the  oath 
to  witneeaea  not  listed,  tbe  tedlctmrat  la  ln?alld— 

If  properly  objected  to. 

If  the  prosecuting  witness  ia  incompetent  to 
testify  or  proeecute,  the  iDdlctment  will  be  Invalid 
if  objected  to  lo  time. 

Where  statntea  allow  busboad  or  wife  to  testify 
against  the  other  in  sexual  crimes,  the  indlotment 
en  such  evidence  will  be  sustained. 

It  Is  Improper  to  have  tbe  witnesses  examined  in 
open  court,  althoutrh  this  was  done  In  the  Bari  of 
Bhafteehury  Case,  infra. 

If  part  only  of  the  evidence  Is  incompetent,  tbe 
Indictment  will  be  sustained. 

L  Confemtom,  otf  nrftstona,  and  tVusoi  to  U^ify. 

a.  .^eewsd. 

An  indlotment  will  sot  be  invalid  because  It  Is 
found  upon  voluntary  confeeeiona  made  by  the 
accused  before  tbe  grand  Jury  or  upon  sdmlsilons 
madebyblmlDSOlvUoaseiOTbeeaaia  partof  Uit 
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Indlotment  Is  fonnd  wlQ  not  render  the  indlot- 
ment void. 

a.  A  motloa  to  dIsMiss  an  Indlctsient 

osnoot  be  based  on  fluts  not  appearing  on  tbe 

record. 

4>  One  with  whona  a  person  Is  alleged 
to  have  nnlawftiUy  intermarried  while 
having  a  wife  living  is  rompetent  to  testify 
to  tbe  fact  of  tbe  maniage  whioh  ia  alleged  to- 
be  uolswf nl. 

5.  A  reeord  of  suunrlaco  attested  bj- 
an  asslstut  regtstrara sdmisiible is evl- 


evldence  upon  which  tlie  indlotment  waa  found- 
was  a  conleesloD  by  the  accused.  People  v.  King, 
28  Cel.  2B5  (mo.  qu.);  State  v.  Dondon,  id  Ls.  Ann.. 
7U  (mo.  qu.);  Macldn  v.  People,  US  HI.  812,  fiS  Am. 
Rep.l8r  (obj.):  Com.  v.  Taylor,  12  Pa.  Co.  Ct  Hep. 
826  (ev.);  Hencheea  v.  State  (Tex.)  Oct.  SO.  18H  (mo. 
qu.):  United  States  v.  Klrbwood,  fi  Utah,  US  (er.Jt 
People  r.  lAuder,  SS  Micb.  108  (mo.  qu.). 

Bo  even  where  a  statute  exempts  a  witness  in  s 
gambling  case  from  all  prosecutions  against  bim- 
self  for  his  testimony  therein,  if  he  makes  a  volun- 
tary statement  against  another  in  a  robbery  case, 
but  thereby  implicates  himself  in  a  gambllnr 
case.— an  indictment  msr  be  found  against  blm  on 
such  evidence.  People  t.  Beggel.  8  Uteb,  It  Ono. 
new  tr.). 

So  where  the  accused  bad  appeared  before  the- 
grand  Jury  and  gave  evidence  agslost  anotbetr 
charrlnfr  him  with  murder,  such  evidenoe  osnnot 
be  called  a  confession  and  what  he  said  may  be  tbe 
basis  of  an  indictment  against  himself.  State  v. 
Broughton.  28  H.  C.  80, 4B  Am.  Dea  807  (obl.  to  ev.; 
mo.  new  tr.). 

Where  the  grand  Jurors  may  act  on  their  own 
knowledge  and  bias  or  prejudice  Is  no  objection, 
an  Indictment  found  by  tbe  grand  Jury  la  valid,  al> 
though  one  ot  the  membsn  before  tb^r  meeting 
secreted  himself  in  a  room  with  an  offloer  and 
heard  the  accused  admit  bla  crime.  Oom,  r.  Wood- 
ward, 157  Haao.  SIB  (pi.  abate.). 

See  also  tbe  main  case.  Com.  v.  Hatdbh  (Mass.) 

There  are  some  caaea  that  sustain  Indictments 
based  upon  defendants*  conteaslons  where  the  ob- 
jection was  not  raised  In  the  proper  manner  or 
was  made  too  late  and  turned  upon  a  question  of 
pleading  and  practioe.  People  v.  Xortbey,  77  OoL. 
618  imo.  sM  aside);  Pointer  v.  SUte,  88  Ind.  2S6  (pL 
abate.);  Owens  v.  State.  8  Head,  <S5  <mo.  qu.);  State 
V  Burllngbam,  15  He.  104  (mo.  qu.);  United  Statee 
V.  Brown,  1  Sawy.  6BL 

And  s  defeodont  cannot  claim  that  his  reports  of 
monthly  sales  of  liquor  filed  as  required  by  Btstut» 
SB  public  record,  upon  which  an  Indlctmsat  wos- 
fonnd,  was  compulsory  crimination  of  hlmsclt 
State  V.  Smith,  7l  Iowa,  680{mo.  set  aside). 

The  minutea  ot  tbe  testimony  taken  befbra  the- 
grand  Jury  osnnot  he  used  tlM  dettodant  te- 
sbow  that  he  was  under  the  influenoe  of  threats 
and  promises  when  making  oertaln  alleged  Mate- 
menta  and  oonfesBioni.  State  t.  Ostnuder,  18 
Iowa,  435  (sr.). 

An  Inspection  ot  the  evMeoce  before  tbe  grand 
Jury  will  be  denied  if  tbe  court  bad  tbe  power  to 
make  It,  where  the  Indlotment  was  found  mainly  on 
tbe  confession  made  by  tbe  aocused  to  s  witness 
examined  before  the  grand  Jury  and  there  is  do 
necesslly  obown  fOr  an  iinpeotUm  ot  tba  svldeiioe. 
People  V.  Jaebne,  4  H.  T.  Crim.  Bsp.  HI  (no.  to  la- 
cpecti. 

T.ie  refusal  to  allow  proof  by  grand  Jurors  that 
ihe  •vidence  of  a  witness  given  before  them  as  to 
defendants  ooof easion  was  difletent  fraa  tbst  os 
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deocw  under  statntM  making  tiiob  r«oorda  mada 
br  town  clerks  ndmlartble,  providlog  for  regis- 
tnn  In  oerteio  vtaoea  to  whom  the  itatu  tei  rela- 
tive to  olerira  ibali  be  eppllcable,  and  permiulov 
Uiem  to  appoint  awlstantB  wboeo  atteMatlons 
■hall  be  of  tbe  Mune  eOeot  m  the  reglatran. 

0.  CMreamatantlal  or  presnmptlTtt 
proof  of  anthorlty  to  ■olemnice  a  maniaire 
admtelble  under  Pub.  Stat.,  cbap.  14&,  I  81,  la 
■faown  by  teetlnoor  of  tbe  one  olalmlnff  author- 
Itr  that  he  la  an  ordained  »ninUt»r  aod  pastor  of 
a  oeitaia  ohuioh. 

T*  The  fkct  that  m.t  the  time  one  mo- 
ciued  of  pol^gmmy  eontrmcted  hla 
alleged  poljgumoum  marrlace,  be  bad 
a  bona  llde and  raaeonabto  belief  tbatnli former 


tbe  trial,  waa  proper.  LItUe  r.  Oom.  n  OraU.  HO 

That  a  person  mar  bare  been  required  to  teetlfr 
before  a  arrand  jur;  on  anolber  rbarge  on  matrers 
that  would  be  material  to  this  <  harsre  is  not  oause 
to  set  aalde  the  Indictment  unlera  It  appears  from 
tbe  Indorsement  on  tbe  Indictment  tbet  It  wm 
found  In  whole  or  in  part  on  his  evidence.  State 
T.  Hawks,  W  Hinn.  129  (mo.  qu.). 

And  whmetbe  defendaDtwns  compelled  to  tes- 
tis before  the  yrand  Jur;.  or  onnfefvlons  were  ob* 
talned  from  blm  br  hope  inspired  hy  aasuranoea  of 
tmmuDtty,  aod  such  ccmfessioni  caused  tbe  Indict- 
ment, tbe  same  Is  invalid  as  no  one  can  be  com- 
pelled In  a  crtmloal  case  to  be  a  wltniw  against 
himself.  Btate  v.  Frolsetb.  16  Minn.  206  fmo.  set 
sslde):  Oorley  Btate.  SO  Ark.  306  (evj;  United 
States  V.  Charles,  i  Crancb,  C.  C  Tt  fev.:  mo.  new 
tr.1;  People  Hsloes.  8  N.  T.  Grim.  Rep.  108  (mo, 
•et aside):  Boone  v.  People,  US  1)1.440  rmo.  qu.). 

Under  Texas  Penal  Code,  article  387,  prOTldinir 
for  exemption  from  prosecution  on  eridenoe  re- 
vealed br  tbe  accused  before  the  grand  Jurr,  a 
partr  BO  testifying  cannot  ibemfter  be  oonvioted 
OD  such  evldenoe.  Elliott  t.  Btate  (Tex.)  Ai»il  S3, 
UK!  (new  trX 

Aod  Id  People  Sloger.  18  Abb.  N.  C.  M,  B  N.  T. 
Crlm.  Bep.  2  <mo.  qu.),  where  tbe  accused  wns  re- 
quired to  appear  before  the  grand  Jurr  andanswer 
qneatlonB,  although  she  was  cautioned  br  the  dis- 
trtot  attomer  ttiat  sbe  need  not  criminate  herself. 
It  was  held  that  ibe  Indictment  should  be  quashed, 
as  N.  T.  Conat..  art.  1,  •  6,  provides  that  no  person 
should  be  compelled  In  aor  criminal  case  to  be  a 
witness  againet  himself. 

Under  N.  T.  Penal'Code,  •  79,  providing  that  In  s 
ferlberr  case  a  person  testifying  to  giving  a  bribe 
Is  not  liable  to  an  Indictment,  where  the  grand 
Jury  indicted  a  wltneos  on  evidence  dlsotosed  be- 
fore them,  of  having  given  money  to  police  oom- 
■nlsBiooen,  tbe  indictment  should  be  d  Ism  lied* 
I^ple  V.  Spencer,  88  Bun.149  (Ob].). 

Tbe  surgeon  attendlna  a  duel  cannot  be  com- 
pelled-to  testify  where  suoh  testlmoor  wouM  tend 
to  criminate  the  witness,  where  be  claims  bis 
privilege.  Cullen  v.  Com.  U  Oratt,  tU  (ev.). 

In  Btate  v.  atflord,  88  Iowa,  SGO  (ev.).  It  was  said 
that  tbe  grand  Jury  have  no  right  to  compel  tbe 
defendant  In  oostodr  and  charged  with  the  crime 
kiqulred  about,  to  give  testimony  before  tbem.  A 
statement  so  procured  Is  not  voluntary, 

Tbe  fact  that  the  accused  was  brought  into  court 
Id  tbe  press  nee  of  the  grand  Jury  faand-ouffed,  and 
that  they  maj  theco  hare  seen  blm  thus  aeoured. 
was  not  groand  for  nenr  trial.  Com.  t.  Weber,  187 
Pa.  U9  mo.  newtr.). 

b.  .AeeompMeesaiuIjofRt  d^endanu, 

0OIM  eases  bold  that  an  Jndtoiment  baaed  upon 
•Tldenee  of  an  aoeompllee  will  be  ralM.  Btate  v. 

ffHnii.  ui  H.  a  m  mo.  qoji  kuw  dom,  i 
ISIi,  a  A. 


wlf«  was  dead,  does  not  constitute  a  dsfbow  no- 
der  Hassaobusetts  sUtutes. 

Obrll.UBSJ 

EXCEPTIONS  by  defendant  to  rulfags  <.t 
the  Superior  Court  for  Suffolk  Couniv 
made  duriajt  tbe  trial  of  an  Indictment  for 
polygamy  vhlcb  resulted  In  his  coorictlon. 
OverruUd. 
Tbe  facts  are  stated  In  the  opinion, 
Mf$gr$.  C.  P.  SnlUran  and  F.  F.  Snlli- 
▼wa  for  defeodant. 

Mr.  M.  J.  Suifhrae  for  tbe  Commoti 
wealth. 


Leaoh.  a  a  158  (base  88)  (pL  abatew);  State  r.  Wok 

ootu  Zl  Oonn.2T2  (mo.  ar.). 

But  In  State  v.  Erlder.  78  N.  a  «n  (mo.  sr.), 
where  there  were  two  defendants  and  an  indict- 
ment was  found  by  examining  eaota  twfore  the- 
grand  Jury  against  tbe  other,  it  was  held  that  In  the 
a^Bence  of  any  statute  It  could  not  be  permitted' 
and  the  indictment  was  held  Invalid. 

And  in  United  States  v,  Farrlngton,  8  Ted.  Bep. 
848  <mo.  qu.),  where  an  attorner  read  to  tbe  gmoA 
Jury  the  evidence  of  a  defendant  L.  who  was  ex- 
amined as  a  witness  oompulsorlly  befCre  tbe  com- 
mlaaloner  against  this  defendant  7,  and  the  In- 
competent evidence  was  blended  with  tbe  compe- 
tent evidence,  the  indictment  was  quashed. 

Where  several  were  iudioied  Cor  murder  on  a» 
objection  made  to  tbe  teatlmonj  of  U,  on  the 
ground  that  while  confined  in  Jail  for  the  murder 
of  B,  he  was  taken  to  tbe  grand  jury  room  witb> 
out  the  order  of  court,  and  upon  bis  evidence  the- 
Indictment  was  returned.  It  was  beU  that  an  ac- 
complice was  not  Incompetent,  but  that  a  oonvlo- 
tion  <M>uld  not  t>e  bad  upon  bla  evldenoe  uncorrobo- 
rated. Wright  v.  States  tfTte.  110  OBVjb 

XL  Evidence  of  crimUuiU. 

Under  N.  T.  Penal  Code,  i  8U,  providing  that  » 
penon  convicted  of  felony  is  a  competent  witness, 
an  Indiotment  may  be  found  on  bis  evidenoe.  Peo- 
ple V,  Stokes,  80  Abb.  N.  0. 200  (deni.;  mo.  dismlsa). 

And  Ky.  Crlm.  Code,  1 107,  provldlnit  that  a  grand 
Jurr  cannot  receive  any  but  legal  evidence.  Is  onir 
directory:  and  Ey.  ClvU  Code,  1 808,  providing  that 
a  convict  shall  not  testify,  does  not  apply  la  crim- 
inal oases,  and  an  indictment  may  be  based  on  the 
evidence  of  a  oonviot.  Com.  v.  Minor,  88  Ky.  60fr 
;mo.  set,  aside). 

And  In  King  v.  Barl  of  Shaftesbury,  8  How.  St, 
Tr.  7S8,  771, 17A,  77S,  780, 781.  the  court  refused  to 
allow  tlie  grand  Jury  to  proseoute  the  inquiry  as  to 
the  witnesses  before  them  having  been  criminals. 

The  Btate  will  not  be  required  to  fumlah  a  bill  Ot 
particulars  as  to  tbe  restdenoe  of  tbe  witnesses  toe 
tbe  prosemitlon  In  order  to  allow  tiie  defendant  to< 
uscertain  tbelr  eredibtlity.  Com.  v.  Applegate.  1 
Pa.  Dist.  Bep.  127  Iblll  part). 

But  In  RoBpublica  v.  Bbatfer,  1  U.  S.  1  Dall.  888,  It 
U  ed.  ue  (Instruct,  to  gr.  Jur.),  It  was  said  that^ 
"dlbgent  Inqultr"  means  dUlgentlr  to  inquire  Into 
I  he  drcumstanoes  of  the  charge  and  credlbllltr  of 
<  he  witness  who  supports  It  and  from  the  wbole- 
lecide  whetber  the  peiaoo  aeoosad  shall  be  put: 
upon  trlaL 

in.  Depotltion$  and  aJUavttM. 
Under  U  *  U  Tlot.  chap.  48, 1 17.  twovlding  that 
I  depoeltton  may  be  read  on  trial,  where  the  wlt- 
■esB  Is  dead,  or  too  111  to  be  pieeent:  such  depoeU 
I  iQ  nwy  be  read  before  tbe  grand  Jurr  where  doa- 
otioe  waa  glren  of  tbe  taking  aod  the  witness  t» 
oo  in  to  attend.  Beg.T.Cl«nent>,SDen.aaa^ 
4  Oox.  C.  a  181,  TWnp.  *  M.8m,  M  I*  J.  H.  a  11^  » 
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Barksr,  J.,  delivered  the  opioton  of  (be 
court: 

1.  Special  police  ofBcen  are  oot  exempt 
from  Bervice  as  grand  jurors.  Piib.  Btat.  cbap. 
170,  §  a.  Not  does  the  fact  that  ar  Juror  is 
-exempt  absolutelj  disqualify  him  from  serrice. 
He  may  be  excused  at  bis  own  election,  or  may 
be  excepfed  to  by  any  porly;  but,  If  be  serves, 
the  actioD  of  the  fcraod  jury  or  traverse  jury  is 
-not  made  void.  Munrot  v.  Brigham,  19  Pick. 
868.  See  also  Wauum  v.  Fteney,  131  Mass.  98, 
38  Am.  Bep.  258;  Moeht  t.  Wolftohn,  148  Mass. 
180. 

2.  Tbere  is  neither  authority  nor  reason  for 
the  coDteotion  that  the  ludlctment  vraa  ToId 


Jur.  lOT  (tv.y,  Beff.  v.  Wilson,  12  Ooz.  a  C  ttZ  (ev.); 
Ben-  V.  Gerraos,  84  L.  T.  N.  S.  14^  18  Ooz,  C.  a  158 
(ev.):  BefT.  V.  Huirtaee, U  Cox,  CC-KS.  note  (ev.); 
Beg.  V.  Beaver,  10  Goz,  C.  a  271  (ev.). 

In  Beg.  V.  Bullard,  12  Cox,  C  CL  8S8,  U  Hoak. 
Bds.  Bep.  OOB  (ev.}.  It  was  belct  Uwt  the  srand  Jurjr 
oould  use  a  deposition  of  an  absent  witness  with- 
out aar  sbowlnir  of  loabilltr  to  be  present,  and  tba 
eourt  said  thej  were  a  secret  tribunal  and  mliibt 
lay  b7  the  beels  fn  Jail  the  moet  powerful  man  in 
-the  kioffdom  br  ftDdlnif  a  bill  against  blm,  and  for 
that  purpose  miKht  even  read  a  parasnpb  from  a 
newspaper.  (But  see  next  case.) 

Affldaylts  before  a  ma^'Istrate  not  in  the  presence 
of  the  aooused  cannot  be  used  before  a  grand  Jury 
In  the  absence  of  the  wttneesea.  the  eourt  ref  usinK 
lofoUow.  Beff.T.  Bnllard.nipni.*  Beff.  v. Gkrbray* 
U  Q.  L.  B.  100. 2  B.  1887  (mo.  for  use  of  evj. 

So  the  deposition  of  an  attsent  witness  was  held 
not  admissible  t>ef  ore  the  grand  Jury  without  med- 
ical evldenoe  of  bis  Illness,  and  the  fact  that  tJie 
whneas  was  In  bed  tatA  bad  bis  head  ahaved  was 
-not suffloient.  Be(r<v>Ptilllpe.lFoet.AF.10B(ev.). 

Where  a  wltneea  refused  to  testlfr  In  a  oase  of 
-nuM  the  grand  jury  were  not  allowed  to  use  her 
deposition  taken  before  the  magistrate  on  the 
cronod  tbatadepnaltlon  oould  only  be  used  in  ease 
of  deatt  or  Illness  preventing  ability  to  traveL 
Bee.  V.  Boodle.  11  Ooz,  a  (X  200  (ev.l. 

And  a  grand  Jury  was  not  allowed  to  use  the 
deposltloQ  of  a  witness  taken  before  •  magistrate, 
altiiomrtt  th^  suspected  he  had  bean  tampered 
with,  aa  Oiey  shoold  only  uae  the  beat  evldenoe. 
Denby'a  Gaae,  1  Leaob.  a  0. 814  (ev.). 

But  an  indictment  should  oot  t>e  set  aside  be- 
eause  depoeltlooa  were  used  In  the  grand  Jury 
room  wha«  the  deponents  with  othen  also  testi- 
fied before  tbe  grand  Jury.  State  t.  Scfaleler 
(Idaho)  April  20, 1891  (mo.  set  aside). 

In  Beol  V.  State,  U  Ind.  878  (Instr.),  It  waa  said 
that  grand  Jarors  oanoot  use  depositions  of  wtt< 
neasea  who  are  la  otheratates.  aa  this  Is  beyond 
tbelr  Jurfsdiotlon. 

And  depositions  taken  before  the  maglBtrate 
should  oot  be  ezamlned  as  to  evldenoe  of  guUt 
after  an  Indictment  has  been  found  though  tbe 
minutes  of  the  grand  Jury  maybe  examtoed  If 
tbey  aratnoourfc  Peo|dev. I>lxt»i,8Abb.Pr.8K 
(mo.balU. 

IT.  DocrmmtM. 

Where  tbe  government  officer  tmproperiy  used 
papers  before  tbe  grand  Jury,  and  aa  to  the  use  of 
these  papers  tbe  testimony  was  conflicting,  Inoom- 
-pletflandnnsaUafaotorT,  amotion  to  quash  should 
be  sustained.  United  States  v.  Kilpatrlok,  IS  Fed. 
Bep.  TBG,  4  Crim.  L,  Mag.  tta  (mo.  gu.). 

And  In  United  States  v.  Reed,  2  Blntchf.  48^  481 
(mo.  qu.),  n  waa  said  that  the  court  will  Inquire  as 
to  the  manner  of  autbeatteatlng  dooumenta  to  be 
naed  before  the  grand  Jury. 

But  wilttea  stotsmenlsot  AuitsraoelvMby  the 
«  L.R.  A. 


because  one  of  the  graud  jurors  appeared  as  a 
witness  before  tbe  grand  jury  of  wbtcb  be  waa 
a  member  at  tbe  same  sitting  ef  the  court  at 
which  the  iodicinicnt  was  presented.  A  grand 
jury  may  properly  act  upon  tbe  persODi^ 
Knowledge  of  any  of  its  memtiera,  commuoi* 
cated  to  bis  fellows  under  no  otber  saocilom 
than  tbe  grand  Juror's  oatb.  Cim.  v.  Wood' 
ward,  157  Mass.  518.  And  there  is  do  impro* 
priety  or  wrong  to  tlie  accused  in  having  » 
grand  Jaror,  who  has  personal  knowledge  aa 
to  matters  laqulred  of  by  bis  grand  jury, 
sworn,  and  testify  as  a  witness,  ^ideed,  there 
may,  under  our  practice,  be  some  incidental 
benefit  to  the  accused  In  that  course,  aa  in  that 


grand  Jury  from  witnesses  personally  appearlog 
before  them  were  held  Insufficient  to  Invalidate 
an  Indlctmeot.  State  v.  Bnyd.  I  Hill,  L.  pt.  t,  pb 
288t  17  Am.  Deo.  m  (mo.  qu.V 

T.  IHnute*. 

Tt»  Towa  Code,  sectloos  4778, 4280,  provide  that 
an  Indotment  may  be  fOund  upon  tiw  mlnuteo 
given  before  tbe  committing  maglstmie  ami  such 
Indictment  will  be  valid.  State  T.  Cook  (Iowa) 
Deo.  U,  18H  (ev.);  State  r,  Bodman.  tt  Iowa.  4» 
(obj.  ev.). 

And  suoh  Indictment  Is  vmUd  attfaongh  the  ateiw 
ographer  who  acted  for  the  magistrate  was  not 
sworn.  State  v.  Wlm.  88  Iowa.  080  (ev.). 

In  Stato  T.  Quiirord,  48  N.  a  88  (mo.  ar.).  It  waa 
said  that  the  record  need  not  set  out  the  evMeoee 
and  memoranda  on  which  a  tdll  was  presented. 

TL  Buiearina  of  wttnemtt. 

nw  court  has  no  power  to  inquire  of  the  grand 
jurymen  as  to  how  the  oath  was  administered. 
Uforrisoo  v.  State,  41  Tez.  6U  (pi.  abate. );  Turner  v. 
State,  87  Qa.  107  (mo.  new  tr.);  Slmms  v.  State,  00 
Qa.  145  rpl.  abate.). 

And  In  Beg.  v.  Bussell,  Car.  ft  H.  246  (obJ.  ev.).  It 
was  said  that  an  Improper  mode  will  not  vitiate. 

Under  Oould's  Ark.  Dig.,  cban.  08, 1 68.  provid- 
ing that  the  foremao  may  administer  the  oath, 
where  the  oath  as  shown  by  the  Indictment  was 
"  that  the  defendant  was  duly  sworn  to  siieak  tbe 
truth  concerning  all  legal  questions  as  might  be 
asoertatned  by  the  said  O.,  foreman,"  this  was  held 
sufficient  In  an  Indtotment  for  peijury.  State  v. 
Qreen,  24  Ark.  1101  (mo.  ar.). 

But  where  the  oath  of  tbe  witness  was  to  testify 
ooooemlog  suob  matters  as  should  be  Inquired  of 
them  liy  the  grand  Jury,  omlttJag  "to  speak  tbe 
truth,  the  whole  truth,  and  nothing  but  the  truth," 
the  Indictment  should  be  quashed.  Ash  bum  v. 
State,  IS  Oa.  246  (pL  abateu). 

Where  an  Indictment  or  presentment  is  found 
upon  evidence  of  a  witness  not  duly  sworn  or 
sworn  by  persons  not  authorized,  tt  Is  lovalld. 
Joraer  v.  State.  78  Ala.  448  (mo.  qu.);  United  Statea 
V.  (kwlldge,  2  Gall.  384  (mo.  qu.);  State  v.  Barnes,  SI 
N.  C.  20  (pL  abate.):  State  v.  Love,  4  Humph.  286 
(pL  abate.);  Middlesex  Special  Commission,  f  Oar. 
*P.W  (charge). 

And  tbe  same  was  said  to  be  the  role  In  People  t. 
Neugbtrm,  80  How.  Pr.  480  (mo.  for  use  of  mln.); 
Re  Lester,  77  Oa.  148  (oontempt);  Com.  t.  Prioe,  4 
Kulp,  280. 8  Pa.  Co.  Ct.  175  (mo.  qu.). 

And  Bex  V.  mttou,  6  Oar.  ft  P.  OR(refnsal  to  plead). 
sbowB  that  an  fndlotment  was  oet  aalde  whiob  was 
found  on  testimony  of  a  wltnen  not  duly  swom. 

Where  the  witness  was  too  young  and  lacked  1d- 
telllgenoe  to  understand  the  application  of  an  oath, 
the  court  refused  to  allow  the  grand  Jury  to  bear 
his  teatlmony.  Btate  v.  Dofaer^,  t  Overt,  fltauk) 
80  (ev.). 

And  under  aa.Aets  MW.  p.  MO,  witnesses  ware 
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case  bli  name  will  be  found  In  the  list  of  wit- 
Dcssee  vblch  la  to  be  filed  of  record  bj  tba 
«lerlL   Pub.  Stat.  cbap.  218,  g  9. 

8.  Tbe  motion  to  dismisB,  hy  wblcb  alone 
the  two  qiieetioni  above  con8ider<>d  were  ralKed, 
most  also  have  bera  ovcirulpd,  for  tbe  tech- 
oicat  reason  (hat  neliher  of  the  facta  alleged 
in  it  as  avoiding  tbe  Indictment  appeared  upon 
tbe  record  of  the  cause,  and  so  could  not  be 
availed  of  by  a  motion  to  dismtsa.  Com.  v. 
Frederida,  119  Mass.  199,  304,  and  cases  died. 

4.  As  tlia  writing  purporting  to  be  a  letter 
vrlttcn  and  signed  by  tbe  defendant  was  iden* 
lifled  as  bis  handwriUnir,  it  was  oompetent  evl- 
deuct  asainst  bim.  Atou  t.  finnfi^rn,  104 


Mass.  819,  824,  6  Am.  Rep.  3S8;  Wiggin  v. 
Boston  &  A.KCo.  130  Mass.  201. 

6.  Tbe  testimony  of  the  woman  wltb  whom 
tbe  defendant  was  accused  of  having  unlnw- 
fully  inliroiairicd  while  bts  former  wife  was 
living  was  competent  (o  prove  the  nnlawfal 
mairiage.  The  testimony  of  wUnesses  present 
at  a  marriage  is  competent  to  prove  It  {Com. 
V.  NoreroM,  9  Mhss.  49a;  Com.  v.  l.iW^ohn,  13 
Mass.  168);  and  this  must  be  beld  to  include 
the  testimony  of  either  of  the  contracting  par- 
ties. 

6.  Tbe  attested  copy  of  tba  record  of  the 
marriage  of  the  defendant  to  Annie  D.llon, 
from  tbe  records  of  the  city  registrar  of  Boston, 


allowed  to  be  sworn  before  the  (rraod  Jiut>  Dan- 
(ortb  V.  State,  766a.  SIA,  66 Am.Bep.  480  ipl.  abated. 

lo  State  V.  Oaln,  8  N.  C  85S,  the  North  Cerolfns 
Aot  of  ITS?,  obap^  1, 1  ft,  provUlnf  that  "no  person 
Ann  be  arrasied  or  ctaarsed  before  >nr  court  on  a 
presentment  made  by  a  grand  Jury  1»fore  the  at- 
torney aotlnr  for  ttae  state  shall  prepare  a  bill  and 
tbe  l>ni  be  fOtrod  by  tbe  grand  Jury  to  be  a  true 
wn  "  Is  eonahved  to  reqnlra  that  the  wltoeasei  in 
support  of  abnisballbeawomlnopeneonrtand 
Mot  to  the  grand  Jury,  and  while  the  grand 
jury  may  mate  preeentments  on  their  own  knowl- 
edge they  cannot  find  a  bill  ol  lodictmeot  without 
tbe  evldraoe  of  witaeeses  tbus  awom  In  open  oourL 

And  North  Carolina  Aot  1797.  provtdiug  for 
•wearing  of  witnesses  in  open  court,  was  not  re- 
pealed by  Act  of  1879.  chap.  12,  providing  for  swear- 
ing wftneesea  by  the  foreman,  so  an  objection  that 
witnesses  were  sworn  In  open  court  Is  iBTalld. 
State  V.  Allen,  88  N.  OL  W)  (mo.  ar.);  State  T.  White, 
tB  N.  C.  0B6  (mo.  qu.). 

So  In  South  Garollaa  an  Indictment  must  be 
quashed  U  the  wttnceeca  are  not  sworn  In  open 
eonrtaa  required  by  common  law  In  absence  of 
statute.  Btat«.T.EfIcnase,t8.a  N.  B.  Ui  (mo. 
qn.li 

And  Id  State  v.  Faseet,  16  Conn.  tG7  (mo.  gu.).  It 
was  held  thatthe  swearing  of  witnesses  by  the  mag- 
istrate Id  the  grand  Jury  room  wiU  not  Invalidate 
«n  Indictment. 

Id  Jetton  v.  State,  Meigs.  192  (mo.  qu.).  It  wassald 
that  If  the  wttaeeswasswornwhUe  court  was  open, 
although  the  mayor  and  aldermen  were  not  on  tbe 
benoh  or  before  the  wltnesa,  the  swearing  was  suffi- 
eient. 

Where  the  record  did  not  show  that  tbe  witneeses 
that  were  sent  to  the  grand  Jury  were  sworn.  It 
was  held  thatthe  court  no  doubt  knew  they  were 
•worn  and  tint  It  was  not  tbe  practice  to  record 
such  fact.   King  v.  State,  5  How.  iHiSB.)  780  mbj.). 

And  It  wlU  be  preaamed  In  Boofa  a  case  that  they 
wereswom.  Btatar.  lbAittre,SN,GLlAwBef)aa. 
JBT  (mo.  ar.). 

And  noder  Ohio  Crlm.  Code,  section  75.  providing 
for  swearing  of  wltoessbythe  oJerk,  theabseooeof 
oertlfloate  ot  anob  fact  will  not  be  a  good  plea  In 
abatement.  Jhika  v.  Statoh  10  Oblo  Bt;  W  (pL 
abate.). 

And  a  motion  In  arreat  Is  not  the  proper  way  of 
objecting  that  it  does  not  appear tliat  the  wltnemee 
were  not  sworn  In  court,  state  v.  Boberts,  19  N. 
C  MO  (mo.  me.Y,  State  t.  Barwood.  80  N.  a  SS8  (obj.); 
Oilman  v.  State.  1  Humpb.  OS  (mo.  ar.};  State  v. 
Lanier,  90  N.  C  714  (mo.  sr.). 

And  In  Stat«  v.  HInes,  91 N.  C.  810  (mo.  qu.).  It  was 
faetd  that  an  objection  to  an  Indictment  that  ms 
found  upon  witnesses  not  sworn  ooaU  not  be  taken 
advantage  of  l)y  a  motion  in  arrest. 

But  In  State  v.  CWn,  8  N.  a  868  (mo.  qu.}.  It  was 
admitted  by  tbe  proeeouting  officer  that  they  were 
not  sworn  In  ooort,  and  the  indlotment  was  held 
Invalid. 


So  a  plea  in  abatement  that  witnesses  were  not 
sworn  properly  is  insufficient,  unlesii  it  Is  speolflo 
and  particular.  Belch  v.  State,  S3  Oa.  73,  21  Am. 
Rep.  ttB  (pL  abate.);  O'Connell  r.  Queen,  U  (^lark 
ft  F.  166, 9  Jur.  86  (pi.  abate.). 

And  an  objeotlon  made  after  conviction  thatthe 
Indlotment  was  found  on  unsworn  testimony  Is  too 
late.  Bez  v.  Dlddnson,  Buss^  ft  B,  a  a  401  <obJ.). 

And  the  same  has  been  beld  to  be  too  late,  after 
a  plea  of  not  gnUcy.  State  r.  Bheppard,  97  N.  0. 
401  (mo.  qa.). 

A  plea  that  the  witness  was  not  sworn  before  the 
court  was  bed  where  the  statute  authorized  Uie 
foreman  to  administer  the  oath.  Bird  r.  State,  fiO 
Ga.  686  (pi.  abate.). 

And  an  objection  that  tbe  evidence  was  not  on 
teellmony  of  witnesses  indorsed  was  Insufficient 
where  the  statute  limited  ohjeotions  and  did  not 
include  this.  Lawrence  T.  Com.  88  Va.  978  <pl. 
abate.). 

But  where  the  grand  jury  bad  no  authority  to 
administer  the  oath  to  wltueaees  who  were  not  In- 
dorsed or  listed  but  were  heard,  an  indlotment  is 
invalid.  Qjm.  v.  Price,  8  Pa.  Co.  Gt.  Hep.  170  (tno. 
qu.)j  Com.  V.  Wilson.  0  Fa.  Co.  Ct.  Bep.  £4  (mo.  qu.). 

But  In  Jlllard  v.  Com.. 86 Pa.  1(18  (pi.  abate.), It  waa 
held  that  such  an  objection  must  be  made  by  mo* 
tion  to  quiish  and  not  by  plea  In  abatement. 

If  the  foreman  bad  not  tbe  right  to  Admlnlpteraa 
oath  to  the  witness  in  such  a  case,  tbe  Indictment 
will  be  Invalid.  Ayra  v.  State,  6  Ooldw.  »  (mo. 
ar.). 

See  furtlier  next  subhead. 

VTT.  Witnema  oensraVnb 

Where  it  was  claimed  that  a  Ifat  of  witnesses 
should  be  lumished  tbe  accused,  the  court  said,  ilie 
solicitor  general  promised  to  fumlsb  a  list,  and  that 
he  thought  it  was  right  that  It  should  be  done  and 
that  If  an  indictment  is  found  upon  Improper  evi- 
dence it  should  be  known.  Com.  r.  Knapp,9  nek 
496, 80  Am.  Rep.  4B1  (inst.). 

And  In  Warner  v.  State,  18  Lea.  B!  rcontemptl.  It 
was  said  that  the  attorney-general  has  no  power  to 
direct  witnesses  to  be  sent  to  the  grand  Jury,  nor 
has  the  oourt,  but  uudwr  Ten  a.  Code,  >  BOOTa,  tne 
grand  Jury  only  has  tbe  right  and  power  to  send  for 
witnessee.   

And  under  Tennessee  Code,  I  GBSOl  providing  fnr 
indonementof  witneeses  In  oases  of  preeentmenc. 
If  such  presentment  Is  made  on  testimony  of  wib. 
nessca  not  enumerated  in  tbe  Indorsement,  thin  in- 
validates if  attacked  by  plea  In  abatemeuU  State 
V.  Lewis.  87  Tenn.  119  (mo.  qu.). 

And  under  Tennessee  Act  1841-8;  ohap.  81.  provid- 
ing for  subpoenas  for  certain  witnesMS,  to  go 
before  the  grand  Jury,  a  pica  Inabatement  thatthe 
presentment  was  made  on  evidence  of  penons  not 
enumerated  in  tbe  act.  Is  a  good  plea.  Desbaao  t. 
State.  4  Humpb.  876  (pi.  abate.). 

But  whether  It  waa  strlotir  oompetent  tor  soenu 
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certified  to  by  the  amislant  registrar,  was  ad- 
iiiia^ible  Id  evidence.  Tbe  records  of  town 
clerha  relative  to  marriages  are  made  by  stat- 
ute prima  fade  evidence  in  legal  proceedings 
of  tbe  facts  recorded,  and  a  ri-rtiflcate  signed 
by  tbe  clerk  is  made  admissible  as  evidence  of 
the  record.  Pub.  Slat.  chap.  82,  §  11.  See 
also  Pub.  Stat.  chap.  146,  %  29.  Towns  and 
cities  of  more  than  10.000  iobabitanta  may 
choose  a  person  other  than  the  clerk  to  be  reg- 
istrar, and  in  that  case  Ibe  provisions  concero- 
iDfC  clerla  apply  to  tbe  registiar.  By  Stat. 
1886,  cbap.  266,  g  0.  ibe  dty  registrar  of  Bos- 
ton has  power  to  appoint  his  own  fiubordinates. 
Qeneral  authority  to  make  ordinances  concerc- 
Ing  registrars  and  registration  is  given  by  Pub. 
Btut  cbap.  82.  %  16.  By  tbe  Revised  Ordi- 
nances of  tiie  city  of  Boston  of  188o  (chap.  20, 
%  S)  tliere  are  allowed  to  the  city  registrar,  for 
the  discbarge  of  the  duties  of  lus  department. 


ben  of  the  grand  Jury  to  testify  before  another 
amsd  jury  In  a  perjury  case,  without  havlof  been 
required  to  do  so  by  Judicial  order,  as  prorlded 
under  Oatlfomla  Practtoe  Act,  seotlon  218,  will  not 
be  determloed,  bat  tbe  Indictment  stiould  not  be  set 
aide.  People  v.  Tounff,  SI  CbI.  B68  (mo.  set  aside). 

In  State  V.  Perry.  M  N.  C  880  (ev.),  a  wttoeea  was 
broufrht  before  tbe  court  to  ascertain  her  oompe- 
tenoy  and  on  examination  she  was  set  asMe  by  tbe 
court beoauseshe  did  notappeartoondnstandthe 
obligations  of  an  oath  and  had  not  aulBolent  Intel- 
ligenoe,  and  tbe  court  ro fused  to  penult  her  to  go 
before  tbe  vrand  Jury. 

Whoe  the  plea  In  abatement  was  that  the  fndlot- 
neut  was  not  tonnd  upon  tlie  evidence  of  a  witnese 
duty  Bwora  In  open  court  to  t««itlf;  on  said  sup- 
posed Indictment  It  was  held  that  Tennessee  Act 
18M,  c^p.  ft.  I  S.  Rives  Inquisitorial  power  and 
where  the  wttnesses  were  swora  In  open  oourt  and 
gave  evldenoe  twfore  the  rrand  Jury,  ttie  Indict- 
ment was  sustained.  The  objection  seems  to  be 
that  the  wltoeseee  teetlOed  before  the  Indictment 
was  drawn.  State  v.  Parrlah,  S  Humph.  80  (pl, 
at.<ate.}, 

Dut  In  State  v.  Robtoson.  2  Lea,  114  <pL  abate.), 
where  it  was  pleaded  that  the  prosecutor  In  a  lar- 
ceny oase  was  not  sworn  to  give  testimony  on  the 
Inillctment  but  was  summoned  to  testify  as  to 
ort'ensea  as  to  which  tbe  grand  jury  have  tnquisIlO' 
rial  power,  tbe  plea  wassnstalned.  The  court  does 
not  discuss  anyauthorltieeorany  statute  but  holds 
tbe  plea  good  and  sustained  by  the  evidence.  This 
•ct-ms  directly  to  conflict  witb  State  v.  Parrlah, 

'I'he  defendant  cannot  compel  the  exhibition  of 
the  minutes  of  the  ^nd  jury  or  tbe  testimony  of 
wjiueesee,  where  be  olalma  tbat  the  evidence  im- 
plicaUnfT  htm  is  falee,  N.  Y.  Code  Crlm.  Proo.,  318, 
providing  for  a  list  of  witnesses,  is  the  only  way  In 
which  he  can  obtain  the  list  of  names.  People  v. 
Biebmond,  S  N.  Y.  Crlm.  Kep.  ST  (evO* 

Tin.  Prtmeutor, 
An  fndtotment  for  forcible  entry  and  detainer. 
biiAod  upon  evldenceof  a  prosecutor  who  is  iocom- 
l>eient  to  trntlfy,  la  invalid.  Beg,  v.  Cuoard,  Bar- 
ton (N.  B.)8a8  (mOb  qu.);  State  v.  FeUowa,  8  IT.  a  UO 
(mo.  qu.). 

And  some  cases  bold  tbatprlvate  or  Irresponsible 
proaeoutora  have  no  risrht  to  go  before  the  grand 
Jury  and  secure  an  Indictment.  HoCuUou^  r. 
Com.  •!  Pa.  80  (mo.  qn.>i  Cbarge  to  tiw  Orand  Jory 
by      •nuttee  Field,  8  Sawy.  017. 

Where  the  prosecutrix  was  a  married  woman  in 
a  proseoutioa  charging  the  defendant  with  stealing 
property,  tbe  indictment  should  bare  been  set 
■side.  Waltinghua  t.  State,  S  Sneed,  H  (ma  qu.). 
S8  L.  R.  A. 


three  clerks  for  copying  and  three  for  record- 
ing. By  Slat.  1892.  chap.  814,  §  2,  tbe  dty 
registrar  is  required  to  appoint  from  his  sub- 
ordinates two  assistant  city  registrars,  and  the 
same  section  provides  tbat  the  certificates  and 
atteslatioDB  of  either  assistant  city  registrar 
shall  have  tbe  same  force  and  effect  as  those 
of  the  city  registrar.  The  result  is  tbat  tbe 
cerilflcate  of  tbe  assistant  city  registrar,  ad- 
mitted in  evidence  under  tbe  defendant's  ex- 
ceplion,  was  plainly  competent 

7.  Id  proof  of  tbedeffendant'snnlawfal  mar- 
riage, charged  In  tbe  indi<  tment,  tbe  govern- 
ment was  allowed,  against  his  objection  and 
exception,  to  put  in  the  testimony  of  a  witness 
that  he  was  a  clergyman  in  Boston,  and  an  or- 
daine'l  minister  and  pastor  of  a  Congregational 
church,  and  that  be  had  been  luch  pastor  for 
many  yearsi  The  defendant  contendstbat  tbe 
testimony  of  this  witness  was  not  competent 


TTnder  Tennessee  Act  1801,  chap.  80,  II,  providing 
that  no  bill  of  indictment  flbali  b?  preferred  with- 
out a  prosecutor,  where  a  married  woman  was 
proeeoDtor  In  an  acUoD  of  assault  and  battery,  the 
indlctmoit  was  quasbed  beoause  a  ftnwecnert  is  1r- 
renponslbte  for  costs  and  damages  and  after  an  In- 
diotment  has  been  Indorsed  "true  bill"  the  addition 
of  ber  husband's  name  as  prosecutor  will  not  be  aU 
lowed.  Hoyera  t.  State,  11  Humph.  tt(pl.  abate.). 

But  under  tbe  same  statute  tt  was  held  tbat  after 
trial  on  the  merits,  an  ohJeotlOD  by  moUon  In  ar- 
rest Is  too  late  and  will  not  reach  the  derect. 
Bodes  V.  State,  10  Lea,  414  (mo.  ar.);  Parbam  v. 
State,  Id.  604. 

Under  Ark.  Dig.,  cbap.  fi!,  requiring  the  name  of 
the  Injured  party  in  trespass  to  be  indorsed  on  tb» 
ladlctraent.  If  such  party  is  an  Infant  or  married 
woman  the  name  of  the  proaeoutor  may  be  tbat  of 
the  father  or  husband.  State  v.  Harrison,  U  Ark. 
OS  (ev.). 

But  an  objection  tbat  tlie  prosecutor  was  Q» 
only  witness  and  was  a  grand  Juror  la  insufliclent 
under  Artawesa  Uansf.  Dig.,  i  £006,  providing  for 
obJecTion  to  a  grand  Juror,  who  Is  a  prosecutor,  as 
that  does  not  apply  to  a  person  who  is  already  in- 
dicted. Baker  v.  State,  68  Ark.  518  (mo.  set  aside). 

And  In  State  v.  Stewart,  45  La.  Ann.  1164  (mo. 
qu.),  it  was  held  tltat  a  private  prosecutor  who  went 
before  a  grand  Jury  without  process  and  tastttuteA 
prosecution,  only  did  bis  duty,  and  tba  Indlotment 
was  valid. 

In  Molett  V.  State.  88  Ala.  408  (dem.:  mo.  qn.t.  It 
was  field  that  It  Is  not  neoeesary  tbat  there  Should 
be  an  hifonner. 

IX.  Wt/»  OM  wttnm. 

In  oases  of  bigamy,  pdyganqr.  adultarjr,  and  In- 
cest, under  tbe  statutes  of  the  several  states,  an  In- 
dictment may  be  valid  where  tbe  prosecuting  wit- 
ness was  the  defendant's  wife,  ticited  Slates  v. 
Cutler,  5  Utah,  608  (mo.  qu,;  mo.  set  aside);  Xx  parte 
HendrtcksoD.  6  Utah,  8  (ocmtemipt);  State  T,  Ta«flcer, 
20  Iowa,  608  (mo.  set  aside). 

And  the  same  was  held  in  State  r.  Briggs,  68  Xowa^ 
416  (mo.  to  dismiss),  although  the  defendant's  wife- 
afterward  went  before  the  grand  Jury  and  re- 
quested them  to  dismiss  tlw  cAiarge. 

And  the  proper  mode  of  making  an  objeetlon, 
under  Minnesota  Penal  0>de,  1 282,  allowing  prose- 
cution for  adultery  on  oomplaint  of  husband  or 
wife,  is  by  motion  to  est  aMe^  State  t.  &ectat,  41 
IClnn.  n  (mo.  set  aside). 

And  it  Is  too  late  ttbar  a  plea  of  not  gult^to- 
queetlon  that  an  Indictment  against  several  In  a. 
conspiracy  (o  charge  a  married  woman  with  adul- 
tery. WHS  on  tbe  testimony  of  one  of  tbe  deiendanta. 
State  T.  BuxUngham,  U  Me.  DM  (mo.  qu.>. 
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to  prove  his  authority  to  Und  p&rties  Id  mar- 
riage. "A  mlaister  of  the  ffospcl,  ordained 
according  to  the  usage  of  his  deaomfnatloo, 
who  resiaea  in  the  commonwealth  and  cod- 
tinues  to  perform  the  fuocttona  of  fala  oflSce," 
mw  solefflDlM  marrfagea.  Pub.  StaL  ehafk. 
145,  %  33.  Whether  the  usage  of  the  Congre- 
gatlonal  denomination  requires  a  record  to  he 
made  of  the  ordination  oi  a  minlater  does  not 
appear  in  this  cause,  and  is  not  a  matter  of 
vhich  we  have  judicial  knowledge.  The  evf- 
dence  was  at  least  competent  to  prove  that  the 
witness  was  (f« /aeto  discharging  tlM  office  of 
an  ordained  minister,  and  under  the  peculiar 
■tatute  regulating  the  proof  of  marriages  ia 
court  the  testimony  so  excepted  to  was  all 
"drcnmstantial  or  preBumpUve  evidence," 
from  which  the  fact  ol  marriage  might  be  ia- 


ferred,  and  so  was  oompeteat  under  the  stat- 
ute. Pub.  Stat  chap.  14ft,  §  81. 

8.  The  different  requesls  for  rulings, 
founded  upon  the  contention  that  the  defend- 
ant was  not  guilty  of  polygamy  If,  at  the  time 
he  contracted  hu  third  marnage,  be  had  a 
booa  flde  and  reasonable  belief  uat  bfo  second 
wife  was  dead,  were  properly  denied.  We 
consider  that  question  to  have  been  settled  In 
this  jurisdiction  by  the  decisioQ  in  Oom.  v. 
Xaah,  1  Met.  473,  rendered  in  the  year  1844, 
in  which,  speaking  of  a  statute  substaDtially 
like  that  under  which  the  present  defendant 
was  indicted,  this  court  said  that  "it  was  not 
the  intention  of  the  law  to  make  the  lef^ity 
of  a  second  marriage  whilst  the  husband  or 
wife  is  in  fact  living  depend  upon  ignorance 
of  such  party's  being  alive,  or  even  upon  an 


And  In  a  murder  case  Involving  the  defense  of 
adultery  of  defendant's  wife,  as  oauae  of  provoca- 
tion, the  indlotment  Is  invalid  U  Dased  on  her  evi- 
dence. People  v.BrlBgs,eO  How.  Pr.  17  (mo.  quJ. 

[Tnder  N.  T.  Code  Crlm.  Froc.  I SSS,  provfdlDR 
that  the  unnd  Jury  can  receive  only  leiral  evidence, 
an  Indlcbnent  for  murder  baaed  upon  evidence  of 
Che  wife  of  tbe  aooused  which  was  material,  should 
beaetasMsu  People v.lIoore,66How.Pr.lT7(mo. 

But  in  State  t.  Booston.  BO  Iowa,  512  lobjj,  tt  was 
held  where  tbe  Indlotmeat  in  a  murder  case  was 
based  on  evldeaoe  of  tbe  wife,  that  It  was  too  late 
to  raise  objection  after  conviction. 

Where  there  ia  no  itatute  authortzltiff  huaband  or 
wife  (o  testlfr  In  a  blsamr  case,  an  Indictment 
found  on  such  testimonf  is  Invalid.  Btat«  v.  Tan* 
kanly.  tt  Lea.  US  (mo.  qd-X. 

X.  Hearing  witiumt  id  open  coMrt. 

Where  tbe  oonrt  required  witneesea  to  be  ex- 
amined in  open  ooort  before  tbe  grand  jury  the 
Indiotmoit  was  quashed.  State  v.  Branch,  68  N.  0. 
US,  18  Am.  Rep.  883  (mo.  qu.). 

And  In  King  v.  Earl  of  Bbafteabury.  8  How.  St. 
Tr.  TUB,  the  oonrt  required  the  grand  jurors  to  ez- 
amiae  wltoeam  in  open  court  although  the  grand 
Jnrois  denied  tbe  authority  and  claimed  the  right 
to  examine  their  witnesses  In  secret  seasloo  but  le. 
turned  a  llDdlng  of  **  no  bUL" 

XL  JnOMsmnt  on  evidence  varOy  tneomptUnU 
Where  the  evidence  before  the  gtand  Jury  con- 
stats of  part  that  U  Incompetent  tbe  indlotment 
wOl  not  be  set  asMe  tt  there  Is  any  competent  evi- 
dence before  them.  Hope  v.  People,  83  N.  T.  418, 
88  Am.  Bep.  480  (pi.  abate.):  State  v.  Dayton,  28  N. 
J.  L.  SB,  D9  Am.  Deo.  ZTO  (mo.  qu.):  Bloomer  v.  State. 
aSneed,  68  (pL  abate.);  State  v.  Logan,  1  Hev.  800 
Ono.  tiuji  Jmms  v.  State,  si  Ala,  n  (mo.  qu.}. 

Xn.  Phytktam. 
Where  an  Indictment  ta  based  upon  testimony  of 
a  physician  who  obtains  his  information  in  an 
abortion  case  from  examination  profeestonaUy, 
and  employment  by  the  defendant,  the  indlotment 
wHI  be  qnasbed.  People  v.Belttok,«  H.7.  Grim. 
Rep.  M8  (mo.  sat  aside). 

XIH.  JMdenoe  generaOib 
On  Biotlon  to  Instmct  the  grand  Jury  to  receive 
none  but  competent  evident',  the  court  said,  it  Is 
presumed  that  only  proper  erldenoe  wIU  be  laid 
before  tbe  Jury,  and  It  la  difficult  and  inconvenient 
to  Instroot  tbem  beforehand,  but  If  anything  Im- 
proper Is  given  before  them.  It  may  be  corrected 
on  trfalbeforetbe  petit  Jury.  Anonymous.  9  Pick. 
SSftt  charge). 

Tlie  oonrt  wilt  sot  Inquire  Into  the  character  of 
<he  testimony  wUota  has  Inllneneed  ttie  grand  Jury 
S8L.R.  A. 


In  finding  the  Indictment  with  a  view  to  the  quash- 
ing of  the  Indictment.  State  v.  Boyd,  2  Hill.  L.  pt. 
Z,  p.  288,  27  Am.  Dea  879  (mo.  qu.). 

And  under  HInn.  Gen.  Stat.,  ciiap.  lOT,  and  Mont. 
Crlm.  Practice  Act,  I  MS,  providing  that  thegraud 
Jury  can  receive  none  but  legal  evidence,  affidavits 
of  tlie  grand  Jury  cannotbe  used  to  show  ttie  indict 
ment  was  on  illegal  evldsQoe.  State  V.  Beebe,  17 
Minn.  Ml  (mo.  set  aside^  Twrltory  t.  Pendry,  • 
Mont.  91  (mo.  set  aside). 

So  In  Osnneotlcut  tt  ts  held  In  State  v.  Fasset,  16 
Oonn.  487  (mo.  qu.),  that  the  fact  that  the  grand 
Jury  beard  Inoompetent  dying  declarations  conld 
not  be  proved  by  tbe  grand  Jurois  or  by  witnesses 
who  were  before  tbe  grand  Jury. 

And  in  Welch  v.  State,  B8  Hiss.  841  (pi.  eUte.),  It 
wsa  said  that  Illegal  or  InaufBcient  evidence  will 
not  be  Inquired  into  but  improper  Influences  to  ae- 
cure  an  Indictment  would  be. 

The  grand  Jury  have  no  right  to  psas  upon  the 
question  of  oompetenoy  or  admissibility  of  evi- 
dence. United  States  v.  Lawrence,  4  Granob,  C.  C. 
614  (charge). 

And  Or.  Code,  1 460,  does  not  allow  an  Inquiry  as 
to  the  oompetenoy  <tf  evidence  on  a  motion  to  set 
aside.  United  States  v.  Brown,  1  Sawy.  fiU  (mo. 
gu.). 

But  in  Com.  v.  Crans,  8  Pa.  L.  J.  448,  (hab.  corp.). 
it  was  Bald  that  no  one  should  be  put  on  his  trial 
nnlesB  the  Indlotment  Is  found  upon  evidence  ad- 
duced before  the  grand  Jury  In  a  way  (dearly 
pointed  out  by  tbe  law. 

And  in  United  States  v.  Farrington,  5  Fed. 
Bep.  848  (mo.  qu.).  it  was  held  that  so  Indlotment 
will  be  quashed  If  found  upon  Incompetent  evi- 
dence. 

See  also  note  to  Stater.  Petenon  (Minn.)  poat,  884, 
as  to  snfllcleney  of  evilenoa. 

XIT.  Rumor. 

Rumor,  hearsay.  pobUo  olamor,  or  newspaper 
articles  will  not  Jnsti^  an  indictment.  Charge  to 
Grand  Jury,  8  Plttsb.  174  (charge):  Be  Charge  to 
Grand  Jury  No.  8, 62 IM.  Bep.  840^  A  Inteia.  Com. 
Hep.  7S4  (oharge). 

In  Beg.  V.  BuDard,  12  Cos,  CL  C.  888, 4  Moak,  Eng. 
Bep. 608  (leave  to nsedep.),  Uueonvefsewaasaldto- 
bethe rule, but  to  Beg. v. Carbray,18Q.L,B.100, 
B.  1887,  the  oourt  refused  to  follow  tills  case. 

XV.  Time. 

Where  tbe  Judge  was  temporarily  abaent  from 
the  oounty  when  wltncasce  were  examined,  tbe  In- 
dictment was  sustained.  Com.  v.  Bannon,  97  lUss: 

214  (mo.  ar.;  mo.  qu.). 

As  to  amount  and  sufHcIency  of  evidence  to  aiu- 
taln  Indictment,  see  nets  to  SUte  v.  Peterson 
(Minn.)  post,  814.  I.T. 
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Hat, 


honest  belief  of  such  penoD'a  death."  See 
Bev.  Stat.  cbap.  130,  2,  8;  Geo.  Stat.  chap. 
166,  gg  4.  6;  Pub.  Stat.  chap.  207,  gg  4,  6. 
This  abUemeat  has  been  alnce  acted  npoa  as.a 
part  of  our  sjratem  of  law  regulating  marriages 
and  cODtroUiDg  persona  coDtemplatfog  mar- 
riage. See  Com.  t.  Munton,  127  Mass.  490, 470. 
84  Am.  Rep.  411.  If  it  ought  to  be  changed, 
the  change  should  come  from  the  legislature. 
We  therefore  decline  to  treat  the  defendant's 
contention  as  an  open  qnestion  In  this  oommoa- 


wealth.  If  the  reasons  which,  after  much  dif- 
ference of  opialoD,  have  led  to  the  final  decla* 
ration  in  England  that  an  boaest  and  reason- 
able bdief  injttae  death  of  tho  former  wife  or 
busbaod  la  a  good  defense  to  ftproaecatlon  for 
polygamy  should  be  dealt  with  here,  It  should 
be  by  that  department  of  the  goreroment 
which  bas  the  law-making  power.  See  Q»<va 
Y.  ToUon.  L.  R  S8  Q.  K  Dir.  16S.  16  Cox, 
0.  C.  639. 
Exeepti«nM  overruled. 


MINNESOTA  SUPREME  COURT. 


STATE  of  HinneflotB 

ft 

Gusteve  PETERSON. 
(...  Mlmi.  J 

•J.  Tb«  district  oonrt  baa  the  power,  mx- 
d«r      atatnta,  to  dineharBe  the  ifTiuid 

^teadaotes  br  Cajrt*  J. 


Jnrj*  Impaoeted  at  a  retfular  general  term  of  the 
distrlot  court,  adjourn  the  term  to  a  future  dar, 
and  ordH  a  new  Tenlre  of  grand  Juron  to  be 
drawn  and  summoned  for  sueh  adjourned  term. 
8.  Saeh  nasr  Toalre  ma^  be  drawn  from 
tbereffulnr  juiTlMselected  bT the coontr  oom- 
mlseloQers  and  eertttted  and  filed  with  the  clerk 
of  the  court. 

8*  The  atatata  raqalrea  aveta  eoasmto- 
■bmera  to  aaako  oat  aapavate  Uata  of 


llonL~-SltfMmeir     evtdMiee  htfon  grand  famto 
MttatnlndletmenL 

L  IfuHetnwntonfcnoiDledoectf  DFondiurif; 
n.  Evtdenee  on  rs-lndfetiN«nt, 
m.  No«Menee. 
TV,  Pnmeutar. 

T.  jUiumMaf  evUitim  neemam  to  ■wtafnanto- 

VL  WltHmn  for4tfmu6. 

It  la  BeneraQy  held  that  v rand  Jurora  may  indict 
on  thetr  own  knowledge,  and  that  the  same  gruad 
Jury  may  le-lndlot  without  recalUog  wltneoaea 
wbaa  the  Indlotmant  tiad  been  quashed,  bat  thb  la 
dented  In  North  CaroUna.  As  to  whether  the  tD> 
dlotment  will  be  Inralid  If  found  on  no  erideaoe 
there  ts  some  oODfUot  of  authorities. 

Under  oertain  statotea  requlrlnff  a  partloular 
proaecDtor  In  oarmlo  Unda  of  oases,  an  IndMment 
found  ooerMenoe  of  other  penoDS  depends  on  ttie 
eonstruotlon  of  anoh  statutes.  A§  to  the  amount 
of  evidence  neoeseary  to  auataln  the  finding  by  tfae 
finnd  Jnry,  it  Is  generally  held  that  it  Is  not  tab- 
Jeot  to  an  fnqulrj,  but  under  Hew  York  ooda,  i»o- 
Tldtng  for  no  Indlotment  anleasonauOalenteTf- 
dence,  ftaeemsthat  the  action  of  the  nrrand  Jury 
may  t>e  reviewed.  The  defendant  is  not  entitled  to 
have  hla  wltneasesezamlned  before  Che  grand  Jury. 

L  indMrnflrtonfenoWMBss/ ffrwidjHrv. 

Borne  oourta  hold  that  an  Indictment  or  ptesent- 
DMOt  mar  be  found  on  the  knowledge  of  the  grand 
'  Jnrom  and  therefore  the  court  will  not  Inquire  Into 
the  sufflclenoy  of  the  evidence  t>ef  ore  them.  Beg. 
v.  Boaaetl,  1  Ghr.  ft  H.  MT  (obj.  ev.);  State  T.  Schmidt, 
94  Kan.  8W  (mo.  qu.;  pi.  abate.);  State  T.  Skinner. 
Id.  acSt(mo.  ar.;  pl.  abate.):  Grand  JuryT.  Public 
^reas,  1  Brewst.  (Fa.)  813  (charge). 

In  matters  atteotlng  the  eommanlty.suah  as  nnl. 
sauces,  public  offldais,  elections,  pubtto  health, 
moraJs,  safety,  the  vrand  Jury  may  originate 
Asrges  but  some  one  of  them  must  have  personal 
knowledge  of  the  facte.  Obazgeto^sod  Jury,8 
FIttsb.  17i. 

"Hie  grand  Jury  may  fndlot  formatters  flom  th^ 
own  observatioD  or  from  disclosures  of  each  other, 
but  private  prosecutors  are  not  allowed  to  preaent 
accusations.  Charge  to  Grand  Jury  bj  Mr  JutUoe 
naU,S8awy.««, 


And  an  objection  that  tbepresentment  was  based 
on  information  of  a  grand  Juror  obtained  from 
an  outside  party  not  sworn.  Is  not  good,  as  the  de- 
fendant cannot  Impeach  tbe  knowledge  of  the 
grand  Juror  who  gave  the  Information.  State  r* 
McMaous,  4  Humph.      (pl.  abate.). 

And  Mo.  Bev.  Code  18U.  p.  UTO,  providing  ftw 
no  indictment  In  oertain  oasea  unless  preferred  oa 
tbe  knowledge  of  two  or  mora  of  tbe  grand  Jury, 
Implies  ttuttbeymay  Indict  on  their  own  Informix 
tlon.  State  v.  Terry,  30  Mo.  888  (mo.  qu.). 

And  Tenn.  Code  (Mllllken  ft  Tertreee)  6000,  pro. 
videaforanlndlotnient  baaed  on  the  Infonnathn 
of  a  member  of  the  grand  Jnry.  State  t.  Lee,  01 
Tenn.  114  rpl.  abateit. 

A  motion  to  quash,  because  thrae  had  not  beea 
a  presentment  or  order  of  court,  nor  a  finding  by 
the  grand  Jury  of  their  own  knowledge  aooordlag 
to  lUrylandAetun^obap.  Si,  was  refused.  United 
Btatea  v.  Tompkins,  t  Cnmoh.  0.  C.  40  (mo.  qnj. 

In  State  v.  Wolcott,  21  Conn.  272  (mo.  sr.).  It  was 
said  that  grand  Juries  have  Uie  right  to  originate 
charges  against  oflenden  without  forewarning 
them  of  their  prooeedlngsagatnst  them. 

In  Com.  V.  Woodward,  ISl  Ham.  00  |pL  abateiX 
It  was  tald  that  grand  Jurors  may  Indict  upon  the^ 
own  knowledge. 

Tliae  a  grand  Juror  may  be  sworn  and  testify  as 
a  wltpesB  tiefon  tbe  body  of  whleh  be  Is  a  member 
la  held  In  Com.  v.  Hayden  (Mam.}  oats,  81& 

And  In  Molett  v.  State,  88  Ala.  408  (dem.;  mo.  qn.1. 
It  was  held  that  It  is  not  aeosasaxj  that  then 
should  be  an  Informer. 

But  In  Com.  v.  Green,  UB  Pa.  181  Ono.  qn.),  an  In- 
dictment for  keeling  a  disorderly  house  waa  held 
invalid  where  the  grand  Jury  without  any  knowl- 
edge of  their  own  or  calling  before  them  witnesses, 
had  learned  for  the  first  timeof  tbeebaraoter  of 
tbe  house  from  evidence  obtained  for  an  tndloe- 
ment  against  another  partr  tor  anault  and  bat- 
tery. 

And  a  similar  ruling  was  nrnde  tai  Com.  t.  M> 
Comb,  16}  Fa.  811  (mo.  qu.). 

And  In  State  T.  CUn,  8  N.  G.  85t  (mo.  qn.).  It  waa 
held  that  under  North  CaroUtta  Aot  IffT,  dmp. 
2, 1 8,  requiring  witnesses  to  be  sworn  In  court  and 
sent  to  the  grand  Jury  room,  a  bill  ot  Indlotment 
on  testimony  of  memhen  of  the  grand  Jury,  not 
swon  Id  open  onurt,  abouH  be  qoaahed,  and  that 
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cnnd  tod  petit  Jurors.  Held,  two  separate  lists 
f(dl(nriiiffOD«beadlDg,aD(l  oerUfled  to  by  odIj  ooe 
oertlfloate,  oomply  with  the  statute.  Held,  the 
oemtloate  in  this  case  ts  eufflotont. 

4>  Tha  number  of  name*  on  the  grand 
Jury  list  waa  reduced  to  ISortT'-nlne  by 
the  drawing  of  the  vraad  Jury  for  the  regular 
term.  The  county  oommlsslooers  did  not  Ereec 
after  stub  drawlny  and  before  the  drawing  of 
UiegniUI  jurors  fertile  adjourned  term.  Held, 
atroDd  Jdit  tor  such  adjoumed  term  might 
Imaltr  be  drawn  from  said  forty-nine  names. 

The  dlmJaMil  of  -  an  Indictment  on 
the  motion  of  the  county  attorney  after 
the  same  has  been  attacked  by  demurrer  Is  not 
equiTaJent  to  a  deoiBion  of  the  court  Bustalolng 
the  demurrer,  so  as  to  prevent  (be  ease  from  be- 
ing resubmitted  to  tbe  same  or  another  grand 
Jmr,  without  tbe  order  of  the  ooart 

6.  On  the  distmlMal  of  an  Indictment  on 
the  motion  of  the  eonnty  attWB^*  a 
second  Indictment  may  be  found  by  the  same 
grand  Jury  for  the  same  offense,  on  the  evidence 
already  received,  on  wbl(di  thef  ormer  indictment 
was  found,  and  It  h  not  neoBssary  that  any  new 
or  additional  erJdenoe  be  received.  Held,  the 
motion  to  set  aside  the  second  indlctmeot  was 
erarectly  denied. 


Famuox. 

affty«.iKi6.> 

pBRTIFICATION  by  the  District  Coart  for 
yj  Polk  County  for  ibe  opinion  of  the  Supreme 
Court  of  tbe  queelion  as  to  tbe  correctness  of  • 
ruling  refusing  to  set  aside  an  iDdlctmeDt  fat 
selling  intoxicating  Uquora  to  a  mioor.  But- 
ing  affirmed. 
Tbe  case  sufBcieDily  appears  in  the  opinfon, 
MeuTS.  H.W.  Chllda,  Georn 
B.  Edgerton,  Aut.  Attjf-Gm.,  and  I*.  <U 
Oosaman  for  tbe  State. 
Mr.  H.  Steeneraon  for  defendanta. 

OatttjTt  J.,  delivered  the  opinion  of  tlie 

court: 

The  defendants  were  indicted  at  an  ad- 
journed term  of  tbe  district  court  for  the  crime 
of  selling  on  January  14.  189S.  intoxicaling 
liquor  to  -a  minor,  "they  moved  lo  set  aside 
the  indictment  on  Ibe  grounds  hereinafter 
stated,  tbe  motion  wan  denied  by  the  court, 
and  tbe  judge  thereof  certifies  to  tbis  court  the 
question  whether  it  was  error  to  deny  said  mo- 
tion. The  regular  geoeral  term  ol  tbe  dis- 
trict court  of  i'olk  coudW  oommenced  on  tin 
8d  of  December,  1894.   On  December  10th  the 


while  thegrand  JUTT  could  make  preaentments  on 
their  own  knowledge  they  must  have  tbe  testimony 
of  witnesses  sworn  In  open  court  before  tbey  could 
And  a  blU  of  Indictment. 

And  Uie  oourt  will  not  summon  witnesses  to  au  p- 
port  a  eharge  by  the  grand  Jury  where  neither 
tbey  nor  the  accusing  grand  Juror  have  knowledge 
of  the  crime  or  offender.  Re  Loyd  and  Carpenter, 
KPa.L.  J.SO. 

A  presentment  by  Teoneeaee  Act  18S8,  chap.  Z8. 
fa  required  to  be  made  on  knowledge  of  two  sraad 
Jurors,  but  tUa  does  not  bave  to  be  made  apparent 
on  the  prasentBcnt.  State  r,  Damal,  1  Humph, 
no  (mo.  ar.). 

n.  SMdenee  on  n-tndictmenL 

As  te  the  case  of  Stats  v.  Pmombbov  (Minn.)  it  Is 
genecallr  held  that  where  an  indictment  is  noUled 
nr  quashed  and  a  re-indictment  found.  It  is  not 
Deoessary  for  the  same  vrand  Jury  which  finds  a 
new  Indictment  to  have  the  same  witnesses  recalled 
and  re-examlned.  State  v.  Clapper.  G9  Iowa,  279 
(mo.  set  aside):  HcXntlre  v-  Oom.  lEy.)  April  16, 
U8J  mo.  set  sside);  Creek  v.  State,  21  Ind.  161  (pl. 
lOMte.):  Whiting  t.  State,  tf  Ohio  St.  m  tpL  abate.); 
Ttnj  V.  State,  IK  Tex.  App.  sa  (pL  abate.);  Com.  v. 
Woods,  10  Qraj,  177  tmo.  qu.). 

Xfaat  the  indictment  was  not  founded  solely  upon 
a  previous  oneforttaesame  offense  which  had  been 
qnsshed  without  tbe  witnesses  being  recalled  la  not 
agood  jdea  In  abatement  as  tbe  oourt  will  not  in- 
quire Into  tlie  suOeteDoy  of  evUenoe.  Terry  t. 
State,  supra  (pL  abateu). 

And  that  a  grand  Jury  voted  "no  1)111"  and  then 
MOODsUered  without  any  oewevldenoe.and  voted 
to  find  ahUi,  will  not  iovaUdate.  United  States  t. 
Simmons,  IB  Ved.  Rep.  65  (mo.  qu.). 

Bat  in  State  v.  Xvey,  100  N.  0. 58B  (mo.  qu.).  It  wss 
held  where  the  grand  Jury  brought  in  a  new  IndtoL 
ment  without  having  esaunlned  muj  witnesses  on 
tbe  quashing  of  tb«  former  Indtotment,  tbe  latter 
Bboidd  be  quashed  ss  tbqr  cannot  Indict  wliboat 
evideoce  and  tbe  witnesses  might  testify  differently 
on  the  new  btll  or  modify  their  evidence  or  testify 
to  additional  facts:  sad  as  to  tbe  second  \M1  tbeie 
wasnoevldenoeat  alL 

And  a  former  flodlng  by  a  grand  Jury  which  has 
been  quashed  «r  ooUied  is  not  prouer  evidence  on 
wbtoh  another  gnuid  jnrr  omj  indict.  Bparrmk- 


berger  v.  State,  B  Ala.  lO,  »  Am.  Bap.  M  (pL 

abate.). 

IIL  ifo  evidence. 

Where  the  grand  Jury  had  no  evidenoe  upon 
which  to  find  an  indictment,  some  courts  hold  by 
virtue  of  statutory  provisions  that  tbe  indictment 
will  be  Id  valid. 

So  in  New  York  under  Code  Olm.  Proc.  IZSfl. 
People  V.  Brlckner,  8  N.  Y.  Crim.  Hep.  217  (mo.  set 
aside);  People  v.  Price,  6  N.  Y.  Crim.  Kep.  Ul  (mo. 
qu.l;  People  v.  Rostenblatt,  1  Abb.  Pr.  268  (mo.  qu.); 
People  V.  Clark,  6  N.  T.  Crim.  Bep.  100  (mo.  strike 

out  OOUQtS). 

And  the  srrne  Is  held  In  North  GsroUna  In  State 
V.  Ivey.  100  N.  C  889  (mo.  qu.),  without  referrtng 

to  any  statute. 

Bo  in  State  v.  Boberts,  10  H.  a  BIO  imo.  ar.}.  It  was 
said  that  it  an  Indictment  was  found  without  evW 
deooe,  a  motion  to  quasb  would  be  sustained. 

And  in  State  v.  Cannon.  00  N.  C.  7U  (mo.  ar.).  It 
was  said  that  a  motion  to  quash,  or  a  plea  in  abate- 
ment would  reach  the  defect,  but  not  a  motion  In 
arrest 

And  in  State  V.  Lanier.  00  N.  C  711  (mo.  arj.  It  was 
held  tliat  a  JuSgment  cannot  be  arrested  it  tbe  liv> 
dictment  ts  found  without  evtdwoe.  butlt  wssaald 
that  a  bill  may  be  quashed  or  a  plea  In  abatement 
will  reach  the  objection. 

And  In  State  v.  Barrlson,  IH  N.  a  7X8  (ma  9XA 
mo.  am.  rec.).  it  was  held  tbat  a  motion  lo  amend 
tbe  record  so  as  to  Aow  tbat  no  witnesses  were  ex- 
amined hr  the  grand  Jury  should  bave  been  si- 
lowed  as  a  mottoo  in  axrest  would  not  reach  the 
defect. 

Likewise  in  Stats  t.  Hhies,  H  N.  a  810  (mo.  qn.). 
it  Is  held  that  before  tbe  North  Chrollna  Act  ofl879, 
if  an  indictment  was  found  without  evldeoc<;,  the 
bill  might  be  quashed,  or  this  could  be  pleaded  in 
abatement  but  not  in  arrest,  and  tbe  law  on  this 
point  has  not  been  changed  by  Nt»th  Oarollaa  Aol 
1879,  chap.  12,  requiring  the  foiwnan  to  mark  the 
witneeees  on  the  bill. 

And  Ko.  Rev.  Code,  •  180S,  provtdbig  tbat  the 
names  of  msterlal  witnesses  must  be  indorsed  on 
tbe  indictment,  Implies  that  the  indlolmoit  cannot 
be  found  without  evIdeDoe  or  witnesses  bslng  ex- 
amined. StateT.Grad7,U]lo.»ll,lSlIo.Aw*8n 
<mo.  quj. 
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grand  jury  appeared  before  the  court  and  re- 
Dorted  that  tbev  bad  flolsbed  ibcir  busioess. 
Thereupoa  tbe  judge  Btated  to  tbem  that  Ibey 
bad  failed  to  do  tbeir  duty;  "that  be  fcnew 
there  was  sufficient  evidence  before  them  to 
find  indictmeDts  In  cases  wbere  tbey  bad  failed 
to  do  SO;"  and  that  be  felt  it  bis  duty  to  order 
a  special  venire  for  twenty  three  gnad  jurors 
to  issue  Immediatelv;  anr)  therefore  discharged 
tbem.  Tbe  court  then  ordered  a  special  ventre 
for  twenty-three  grand  jurors,  returnable  De- 
cember 17,  to  issue,  but  laier  in  tbe  day  modi- 
fied tbe  order  so  as  to  make  tbe  venire  return- 
able January  15, 1K95.  Tbe  venire  was  issued 
and  placed  in  tbe  bands  of  tbe  sheriff,  but  was 
afterwards  recalled  and  tbe  order  revoked.  On 
December  38, 1994,  tbe  following  order  was 
made:  "State  of  Minnesota,  Polk  County — 
District  Court.  It  appearing  to  me  tbat 
tbere  Is  a  necessity  for  an  adjourned  term  of 
this  court  to  be  held  at  as  early  a  day  in  Janu- 
ary, 1805,  as  practicable,  for  the  trial  of  civil 
and  criminal  cases;  and  it  furlfaer  appearing 
tbat  a  grand  jury  is  necessary  at  said  adjourned 
term  lo  inquire  into  the  crimes,  if  any,  com- 
mitted In  said  countv, — therefore  it  is  ordered 
that  the  December,  i894,  term  of  this  court  be, 


and  the  same  is,  adjourned  to,  and  will  be  held 
at,  the  court-house  in  tbe  dty  of  Oookston,  in 
tbe  said  county,  on  Tuesday,  the  ]6Uk  day  of 
January,  1896,  at  ten  o'clock  A.  M.  of  that 
day,  at  which  time  the  petit  jury,  and  each 
and  every  member  thereof, unless  duly  excused, 
will  appear  and  be  in  attendance  on  said  term. 
And  it  is  further  ordered  tbat  Nils  Muus,  clerk 
of  this  court,  be  and  hereby  is  instructed  forth- 
with lo  draw  t  grand  jury  for  said  adjonnied 
term  in  the  manner  prescribed  law  for 
drawing  jurors,  and  on  or  before  the  first  day 
of  January,  1895,  te  Isseue  his  veolre  to  the 
sheriff  of  said  county,  directing  and  command- 
ing him  to  duly  summon  such  jury  to  be  and 
appear  before  this  court,  aa  grand  jurors  at 
such  adjourned  term,  at  the  time  and  place 
before  named.  Dated  this  SSd  day  of  Decem- 
ber, 1894.  By  tbe  Court.  Frank  Ives,  Jutf^." 
Pursuant  to  this  order,  oo  the  same  day,  the 
clerk.  In  the  presence  of  the  sheriff  and  a  jus- 
tice of  the  peace  drew  from  tbe  jury  box  the 
names  of  twenty-three  grand  juroia.  In  the 
manner  prescribed  by  section  6,  chapter  107, 
Qeu.  Slat.  1878  (Gen.  Stat.  1894,  g  7176),  and 
on  the  same  day  the  clerk  lasued  to  the  aheriil 
'  a  venire  commanding  him  to  summon  the  per 


And  a  motion  to  quash  because  the  Indictment 
was  not  found  on  any  evidence,  was  beld  to  be 
properly  overruled  where  no  evidence  whs  offered 
on  such  a  motion.  In  this  case  no  statute  Is  re- 
ferred to  and  it  is  not  decided  whetber  or  not  the 
indictment  would  be  bad  If  tbe  ffrand  Jury  had  l>een 
shown  to  have  had  no  evidence.  Shields  v.  State, 
UOa.  472{mo.  qu.). 

And  In  Creek  v.  State,  U  Ind.  161  (pi.  alMte,),  It 
was  held  that  a  plea  tbat  no  evidence  was  heard  by 
the  frrand  Jury  was  iasufficlent. 

So  In  Texas  a  pica  tbat  tbe  Indictment  was  found 
without  evidence  is  tnsufflctmt  as  there  Is  no  au- 
thority to  inquire  whether  the  evidence  wassuffl- 
oleut  before  tbe  ^nd  Jury.  Uortison  v.  State.  41 
Tex.  616  (pl.  abate.). 

That  ao  Indictment  was  found  upon  no  evidence 
oannot  be  taken  advantage  of  in  New  Jersey,  on  a 
motion  to  quasb,  or  In  any  other  way.  State  v, 
Dayton,  SS  N.  J.  L.  49.  fiS  Am.  Dec  £70  (mo.  qu.). 

AlthouKbHinn.aeD.Btat.,o)iap.  107,  provides  tbat 
a  grand  Jury  can  receive  none  but  legal  evidence, 
an  affldavic  of  a  grand  Juror  will  not  be  leoetved 
to  show  tbat  there  was  no  Iwalevldenoe  before  the 
grand  Jury.  State  v.  Bee  be,  17  Mli^,  241  (mo.  set 
aside). 

And  under  Teon.  Code,  I  BOBT.subBeo, 9,  providing 
tbat  the  dtatrlct  attorney  may  file  a  bill  of  Indict- 
ment upon  an  order  (tf  oomt,  where  no  one  will 
prosecute,  a  plea  In  abatement  that  oo  wltncaaca 
were  examined,  is  insufficient.  Lawleea  v.  Blate,  1 
Lea,  ITS  Ipl.  at>ate.t. 

Aiid  where  persona  not  present  at  a  gambUng 
place  were  the  only  wltnessea  furnished  by  the 
grand  Jury  In  a  gambling  case,  (he  court  refused  to 
Inquire  into  tbe  intentton  of  the  grand  Jury,  except 
as  exineased  In  tbe  indictment.  Cotton  v,  State^  48 
Tex.  lOB  (varlanoe). 

And  in  People  v.  Hclntyre,  1  Park.  Crim.  Bep. 
VTL  (mo.  for  aeveianoe).  it  was  said  that  It  will  not 
be  assumed  that  an  Indlotment  was  found  witbont 
evMenoe. 

It  will  not  be  piesumed  that  it  was  found  withoat 
evidence  where  the  bill  was  pleaded  to.  State  v. 
Ifolntlre,  2  N,  a  law  Bepos.  S87  (mo.  ar.). 

An  objection  that  a  grand  Juror  was  not  present 
at  tbe  finding  and  did  not  bear  any  witnesses,  or 
that  some  of  Uie  members  of  the  grand  jury  were 
ehanged  and  others  appointed,  and  that  no  evl- 
t8L.&A. 


denoe  was  beard,  after  the  change,  la  insufficient. 
Turk  V.  State,  7  Ohio.  pt.  2,  p.  240  (mo.  qu.;  pL 
abate.);  Btatev.  Fowler. 52  Iowa,  1(8 (mo.  setasl^ 
Stewart  v.  State,  2i  Ind.  142  tpL  abate.);  Com.  v. 
Gune,  162  Mass.  £06  (pl.  abate.). 

And  on  a  motion  to  quasb  an  litformatlon  In  the 
nature  of  an  impeachment  based  apon  tbe  report 
of  ttte  grand  Jury,  tbe  aocused  cannot  show  that  tt 
was  found  without  legal  evidence.  State  v.  Savage, 
88  Ala.  1  (mo.  qu.). 

rv.  Prtmmtor. 

Under  Ark.  Dig.,  ohap.  62, 1 87,  prohibiting  an  in- 
dlotment unless  tbe  proeeoutor's  name  la  Indorsed, 
If  not  based  upon  knowledge  of  the  grand  Jury,  or 
testimony  oi  some  witness  other  than  tbe  party  In- 
jured. It  must  be  so  stated  at  the  end  of  the  iodlot* 
meot,  and  where  the  Indorsement  showed  tbat  It 
was  found  on  the  testimony  of  the  Injured  party, 
but  added,  "but  was  suoamooed  on  mesentatioa 
and  by  order  of  the  grand  jurr.**  It  was  InvaUA. 
State  V.  Denton,  U  Ark.  84S  (mo.  qu.). 

And  under  Ala.  Code  1878,  4U0,  prohibiting  an  in* 
dlctment  for  Injury  to  stock  except  upon  complaint 
of  owner  or  agent,  tbe  Indlotment  slionid  not  be 
quashed  altbongb  no  prasecntor  was  lodotaed,  bat 
should  an  Indictment  be  presented  where  neither 
owner  nor  agent  made  complaint.  It  should  be 
quashed.  Asbworth  v.  State.  68  Ala.  UO  (mo.  qo.) 

And  under  Ala.  Code,  I  8861,  providing  that  no 
Indlotment  for  taking  atotik  without  owners  eon- 
sent  shall  be  found  except  on  oomplajnt  of  one  of 
the  persons  In  eontrol,  and  1 4854.  requiring  indorse* 
ment  of  prosecutor^  name,  or  If  none  "no  prose- 
cutor," If  a  proseontor  appears  an  indloCment  will 
not  be  Invidid  because  Indoned  *^o  proseoator"  as 
the  person  may  complain  without  being  a  proseou> 
tor,  Blacknuin  r.  State,  BB  Ala.  T7  (mo.  qn.}. 

T.  Amount  <tf  avldenee  nteeswtrv  to  wsColn  an  ft^ 

dietment  In  general. 

The  general  rule  in  the  abeeoce  of  statutory 
modlfloatloD  is  that  the  court  cannot  examine  Into 
the  nature,  amount,  or  quantllT  of  evidenoe  upon 
wbf  (A  tbe  grand  Jury  raise  tiielr  aoonsatlon.  Stmte 
V.  Lewis,  88  La.  Ann.  680  (mo.  qu.):  Bryant  v.  State, 
19  Ala.  2Ki  (mo.qu.);  State  v.  Chandler,  46  Lb.  Ann. 
62  (mo.  qu.);  State  v.  Boyd, »  Hilt,  L.  pt.  2,  p.  288,  V 
Am.  Deo.  878  (mo.  qa.). 

But  under  N.  Y.  Code  CMm.  PrMk  I  ZBB,  the  evl> 
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■ons  w  drawn  to  appear  before  the  court  at 
•aid  adjourned  term.  Said  JurorB  were  sum- 
ooned  and  apppared  at  said  adjourned  term, 
were  aworn  ana  charged  as  a  grand  jury,  and 
TCturaed  the  iDilictment  here  Id  questioa. 

1.  It  fa  urgied  by  defendaots  tiiat  the  court 
bad  no  power  to  order  this  grand  jury  forthia 
adjourned  term.  We  are  of  the  opiuloo  that 
the  court  bad  anch  power.  Becllon  15.  cbnp- 
tpr  64,  Qea.  StaU  1878  (Oen.  Stat.  1894,  §  4S50I. 
provides  for  the  boldinf*  of  adjourned  terms, 
and  provideathat  the  judge  "may  direct  (irand 
and  petit  jurors  to  be  drawn  and  mmmoncd 
for  any  adjouroed  or  special  term  In  the  man- 
ner prescribed  by  law. 

3.  It  1b  further  urged  tbat.  if  the  court  had 
power  to  order  the  summoning  of  sucb  special 

Sand  Junr,  it  should  have  been  summoned  by 
e  shenfl  from  the  body  of  the  county  in  the 
manner  prescribed  KCtioo  ]7of  said  chapter 
64.  Geo.  Stat.  1878  (Gen.  Stat.  1894,  §  4853). 
We  are  not  of  tbat  opiuion.  Section  17,  cbspter 
64.  Gen.  Slat.  1878  (Gen.  Stat.  1894,  g  iSH'i), 
applies  where,  "at  any  term  of  tbe  district 
court,  there  la  a  deficiency  of  jurors,"  or  "an 
entire  aboenoe  of  Junta  of  tbe  regular  panel, 
wbetlier  from  an  omission  to  draw  or  to  sum- 
mon such  jnroTB  or  because  of  a  challenge  to 
tbe  panel  or  from  any  other  cause."  In  these 
«a8es  the  court  may  order  a  special  renlre  to 
fane  to  tbe  sheriff  of  the  county,  commanding 


bim  to  "summon  from  the  coimty  at  large  .  .  . 
competent  persona  to  serve  as  jurors."  Under 
this  section  jurors  are  not  "drawn"  at  all,  but 
simply  "summoned"  by  tbe  sheriff  from  tbe 
county  at  larsc.  But  under  tbe  provisions  of 
;  section  in,  chapter  64.  Geo.  SUt  1878  (Geo. 
'  Slat.  1894,  ^  4»&0),  tbe  court  may  direct  grand 
'  jurors  "to  be  drawn"  and  summoned  for  an 
I  adjourned  term,  whicb  was  done  in  this  case. 
{  S.  It  is  further  urged  tbat  no  lesal  list  of 
gTHnd  jurors  bad  ev«r  been  prepared  or  cerU- 
fled  to  as  required  by  section  107,  chapter  8, 
Gen  Slat.  18Tfl(Gen.  Stat  1804.  §078),  which 
requires  tbe  county  commissioners  to  "make 
out  (teparate  lists"  of  grapd  and  petit  jurors, 
"which  lists  sball  be  certified  and  signed  by 
tbe  chairman  of  the  board,  attested  by  the 
clerk  and  shall  be  forthwith  delivered  to  the 
clerk  of  tbe  diatrict  court**  At  the  bead  of  the 
list  in  question  it  is  stated  tbat:  **The  names 
were  selected  by  the  board  of  county  commls- 
siooers  of  Folk  county,  at  tbe  adjourned  an- 
nual meeting  held  on  tbe  39lb  day  of  January, 
1894,  to  serve  as  Krand  and  pent  jurors,  re- 
spectively, for  the  ensuing  year.  Grand 
Jurors:  [TtieD  follows  a  list  oftbe  names  of 

f;rat]d  jurors,  and  tbe  place  and  election  district 
n  which  each  resides.]  Petit  Jurors:  [Then 
follows  a  list  of  tbe  names  of  petit  jurors,  aod 
the  place  and  election  district  in  which  each 
;  resides.]  Ceitlfied as  correct:  C.U. Webster, 


dence  Phould  be  auoh  as  would.  If  uoezplalned  or 
uooontraillcted,  warrant  a  conviction.  People  v. 
Baker.  10  How.  Pr.  fiVf.  8.  0.  tub  nom.  Peoplfl  v. 
Brier,  S  Pa  A.  Crim.  Bep.  snL 

See  also  tupra.  III.,  beadfov,  "Jfo  tvtdmec'" 

An  Indiotmeot  will  not  be  beld  Invalid  oa  the 
ground  at  iNafflcleoor  of  eridenoe  If  ttiere  whs 
any  evUenoe  on  which  the  triaod  Jury  oould  falrljr 
■et.  People  v.  Stroof .  1  Abb.  Pr.  SU  (mo.  qo.}; 
Washtovton  v.  Bute,  08  Ala.  IBS  (mo.  qn.). 

Where  an  iDdictment  charged  five  dtlTerentof- 
feuMM,  tbe  defendant  oould  not  show  that  onlj  one 
flOenes  was  proved  before  tbe  irnind  jurr.as  an  In- 
dictment cannot  be  impeached  brsbowlnv  that  It 
was  not  upon  SDlRoleQt  evidence.  People  v.  Hiil- 
but,  i  Denio,  188, 4T  Am.  Dea  M  (ev.). 

Bo  wbere  the  'proeecntlon  oould  be  Instituted 
Qpon  motion  of  a  soUcttor,  an  oldectton  that  a  bill 
was  not  based  upon  an  affidavit  chaining  defend- 
ant with  an  offense  was  beMlnsulBalant  ground  tor 
faabeas  corpus.  State  v.  Bowman  (&  (U  Feb.  18. 
U»  (hab.  corp.). 

And  In  Reg.  v.  Oopeland, 0  Cox, CCtn  <adv.). 
end  Stale  v.  Freeman,  18  N.  H.  4S8  (mo.  ar.).  It  was 
said  tbat  tbe  grand  Jmr  should  Indict  If  tbert>e- 
lleve  luSoient  nooontxadtoted  evMenoe  to  aothor- 
lae  a  oonvtotlon. 

■  An  Indlolment  for  fomlcadon  and  adultery  may 
be  fonod  without  any  evidence  of  crimioul  Intent, 
etatc  V.  Cody,  lU  N.  C  726  (cbj.). 

And  In  State  v.  Horrfa,  8B  Iowa.  STS  (mo.  qo.;  mo. 
set  aside).  It  was  held  tbat  the  fuel  tbat  the  mlnutee 
do  not  show  Biifncleot  to  Justify  an  Indictment  ts 
not  a  ground  tor  quaehftiic  or  settlog  aside,  under 
Iowa  Kevislon.  aeotion  4O0U  as  it  does  not  author^ 
te  Bvttfng  aside  on  tbat  ground. 

But  nndn  H.  T.  Ooda  Crim.  Proa  I  80,  provid- 
ing tbat  an  indictment  should  not  be  found  unless 
the  evidence  nnoontradtcted  would  warrant  a  oon- 
TiotiOD,  a  motion  to  set  aside  an  Indictment  in  a 
Ugamy  case  was  allowed, whwe  there  was  not  legal 
evidence  <tf  a  ^rmanlage;.  People  v.  Edwards, 
JB  M.  T.  Sopp.  4»  (BO.  set  asldeJu 
a8L.& A. 


Tbo  defendant  Is  not  entitled  to  have  bis  wlt- 
neaaes  sent  to  the  grand  Jury  and  examined  upon 
an  investlgatloD  of  «n  Indictment  against  blm. 
United  States  v.  Palmer,  2  Cranoh.  C.  a  11  (ev.); 
Beg.  V.  Uodgee,  S  Car.  A  P.  IW  (advloe);  United 
States  V.  Terry,  89  Fed.  Rep.  860  rpl.  abate.):  Resput>- 
llca  V.  Shaffer,  1 U.  8.  1  DaU.  980, 1  L.  ed.  116  (In- 
struct, to  gr.  Jury);  United  States  v.  Blodgett,  Kt 
0«.  838  (Charge);  People  v.  Ooldenaon,  78  Cal.  828 
(mo.  set  aside). 

And  in  United  States  v.  White,  t  Waab.  0.  C.  M 
(recog.),  It  was  said  that  defendant's  witnesses  are 
not  examined  in  an  application  to  bind  over  In  a 
criminal  charge  and  are  never  seot  to  tbe  grand 
Jury  except  wltb  the  otmsBnt  of  tbe  prosecuting  at- 
torney. 

But  In  Lung*sOBse,  IO}na.  4S8,  In  a  charge  to  the 
grand  Jury.  It  was  said  tbat  tbe  accused  mfgat  ap- 
pear and  oroes-examlne  the  wltneoea  before  the 
grand  Jury,  but  not  to  ceil  wltneMea  on  bis  part. 

In  State  v.  Woloott  21  Coon.  278  (mo.  ar.},  it  was 
held  that  a  motion  in  arrest  of  Judgment  that  the 
accused  bad  no  opportunity  to  oroas^xamlne  the 
witnesses  tiefore  the  grand  Jury  wlU  not  be  allowed. 
The  court  said  In  this  case  tbat  In  Lung's  Case, 
su)*tvi,  the  court  adopted  a  rule  In  tbe  form  of  a 
charge  by  whieb  counsel  or  witnesses  on  the  part 
of  tbe  accused  are  not  allowed  before  tbe  grand 
Jury. 

In  this  note  cases  in  regard  to  contempt  of  court 
by  wltnesMS  refusing  to  testify  before  a  grand 
Jury;  examination  as  to  evidence  of  guilt  cr  iono- 
oenoe  lu  application  for  ball,  or  In  restating  extra- 
dition prooeollngs,— have  not  been  Included. 

Neither  does  the  note  Include  eases  In  regard  to 
contempt  cf  court  by  witnesses  refusing  to  testify 
before  a  grand  Jury;  or  those  ooocemlng  examl- 
nation  as  to  guilt  or  Innocence  in  application  tor 
ball,  or  In  resisting  extradltloo  proceedings,  or 
those  as  to  iDdorssment  of  wltneaea*  names  Iv 
grand  Jurloa. 

For  ccmpetenoy  <tf  evidence  beCora  grand  Jnrr. 
sea  note  to  Com.  t.  Harden  dfassj  ants,  SIS.  L  T. 
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Comlj  Auditor.  ^7  M.  Corndtiu.  Deputy. 

(Seal  of  County  AudUor.1  A.  0.  Rdnbart. 
J&alimaD  of  Couutj  Boara."  It  is  urged  that 
"separate  lists"  of  graott  and  petit  Jurora  vere 
not  made  out  as  required  by  the  statute.  Al- 
though the  list  of  grand  jurors  and  the  list  of 
petit  jurora  are  both  Included  under  one  bead, 
and  covered  by  only  one  certificate,  they  are 
certainly  separate  lists.  The  atatute  prescribes 
no  particular  form  of  certificate,  and,  though 
fioniefrhat  informB).  we  are  of  the  opinion  that 
the  certificate  is  sufflclent.  Bee  Kipp  t.  Daw- 
mm  (Minn.)  SO  N.  W.  Rep.  846.  and  Btatt  t. 
BriU  (MtDD  )  59  N.  W.  Rep.  980. 

4.  There  is  nothing  in  tbe  point  tbat  there 
were  but  forty-oine  names  on  the  grand 

Jury  list  when  this  special  grand  jury  was 
irawn,  the  number  on  said  list  having  been 
reduced  to  forty-nine  by  the  drawing  of  tbe 
grand  jury  for  the  regular  December  term, 
and  the  county  commissioners  not  having  met 
after  tbat  drawing  and  before  the  drawing  of 
such  special  grand  lury  for  the  adjourned  term. 

5.  A  former  iudfctmeDt  for  tbe  same  offense 
wai  found  against  the  defendanta  at  aaid  ad* 
jonmed  term  by  tbe  same  grand  jury.  The 
defendanta  demurred  to  that  indictment,  and 
on  tbe  day  set  for  tbe  argument  of  the  demur- 
rer, but  tiefore  tbe  argument,  the  Indictment 
was  dismiesed  on  the  motion  of  tbe  county  at- 
torney, and  the  case  was  resubmitted  to  (be 
grand  Jury,  who  found  tbe  indictment  here  in 
question.   Sectiona  7-9  of  chapter  111,  Gen. 


Stftt.  1878  (Gen.  Btat  18B4,  ^  tW-imu  juo- 
Tide  that  If  auch  a  demurrer  Is  sustained  the 
defendant  shall  be  discharged,  unless  tbe  court 
directs  tbe  case  to  be  resubmitted  to  the  aame 
or  another  grand  jury.  It  is  urged  Uiat  such 
dismissal  was  equivalent  to  sustaining  the  de- 
murrer, and  tbat  it  doee  not  appear  that  tbe 
court  ordered  the  eaae  zesnbmitted.  It  ia  auf- 
fldent  answer  to  this  to  aay  tbat  it  doea  not 
appear  tbat  tbe  court  did  not  so  order,  and 
error  will  not  be  presumed.  But  we  are  of  the 
opinion  tbat  this  provision  of  the  statute  can- 
not  be  eitended  in  this  manner.  The  demur- 
rer was  not  sustained,  and  such  a  dismissal  i» 
not  equivalent  to  an  order  iuatalnfaig  the  de- 
murrer. 

6.  It  Is  claimed  that  the  indictment  here  in 
question  was  returned  on  the  same  evidence 
on  which  the  former  indictment  was  found; 
tbat  no  other  evidence  was  given  before  the 
grand  Jury,— And  it  is  urged  tbat  the  grapd 
jury  cannot  act  a  aecond  time  on  tbe  same  evi- 
dence, and  return  a  second  indictment  after 
the  first  is  dismissed.  The  point  is  not  well 
taken.  The  grand  jury  can,  under  aucb  cir- 
cumatances,  return  a  second  indictment  on  the 
same  evidence.    1  Bishop,  Orlm.  Proc.  %  870. 

This  disposes  of  all  the  questions  raised.  We 
are  of  the  opinion  that  tho  court  bdoia  did 
not  err  in  denying  tbe  motion  to  set  aside  the 
indictment,  and  tbe  cause  ii  remanded  forfait 
ther  proceedings. 


KEW  HAMPSHIRE  SUPREME  COURT. 


James  B.  EDGERLT  et  at ,  Ezra.,  etc.,  of 
Hiram  Barker,  Deceased, 
e. 

Clara  BARKER. 
 H.  H  » 

1.  b  eonetrnlny  vrlDa  the  principle  of 
lineal  representation  ia  accepted  as  an 
Implied  basis  of  distribution  except  ao  far  as  a 
purpose  to  set  it  aside  Is  clearly  expressed. 

S.  The  lecal  eonstmction  of  a  will  la  ao- 
oordlnit  to  the  oommon  underatandlng  of  tbe 
tankage  unlets  a  dlffereat  meanlov  is  provt4. 

8.  A  will  clTlni>  to  the  children  of  tee- 
tator'c  eon  and  danyhtor  hia  whole 
oetato  when  the  jounyest  arrlree  at  a  oertain 
age,  eotltlea  the  desoendattts  of  any  ctaUdren 
wbo  are  then  deoBasod  to  lake  their  parents* 
abarek 

4.  A  gift  to  teatatoF*B  grandchildren 
when  the  yonng^mt  arrives  at  the  age 
of  fbrty  jreara*  when  the  law  prohibits  tbe 
BUBpenslOQ  of  alleDation  longer  than  the  in- 
fancy of  snob  chUdren«  may  be  sostalned  by 


Non.— The  appHcattoo  of  the  ea  prit  doctrine 
to  a  Rift  wblob  is  not  charitable  so  as  to  save  It 
mibetantiallj'  when  tbe  time  of  distribution  fixed 
lij  will  is  unlawfully  remote.  Is  somewhat  un- 
usual, tnit  tbe  opinion  In  lAe  above  case  preaents 
much  autborftgr  for  tbe  essential  principle  In- 
volved. 

For  the  effect  on  prior  takers  of  tbe  failure  of  a 
gift  because  It  violates  the  rule  against  perpetui> 
ttea,  see  note  to  Sazton  v.  Webber  (Wis.)  M  L,  K. 
A  SOB. 
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modifying  tbe  provision  so  aa  to  make  the  gift 
take  efleot  on  reaoblnv  twenty-ooe  Instead  of 
forty. 

(July  n,  188U 

BILL  of  interpleader  by  tbe  executors  of 
Hiram  Barker,  deceased,  against  persona 
named  as  trustees  in  his  will  and  his  beirs-at- 
law  to  determine  tbe  validity  of  a  clause  ia 
the  will  which  established  tbe  trust.  Judg- 
ment in  favor  eftrtuUa, 

The  clause  in  controversy  was  as  follows: 
"Eighth.  I  give,  bequeath,  and  devise  all 
the  rest,  reaidue,  and  remainder  of  my  eatate^ 
real,  personal,  or  mixed,  of  every  name, 
nature,  and  description,  and  wherever  found 
or  situate,  to  James  B.  Edgerly  and  John  F. 
Cloutman,  both  of  said  Fannington,  Ma* 
thaniel  Stevens,  of  Alton,  in  the  county  of 
Belknap,  in  said  state,  Henry  R  Parker  and 
Reuben  Q.  Hayea,  both  of  Dover,  in  said 
county  of  Strafford,  and  their  successors  and 
their  hetra,  in  trust  for  the  following  pur- 
poses, to  wit:  First.  To  cany  on.  manage^ 
and  improve  all  my  real  estate  to  the  best 
advantage,  and  take  care  of  my  personal  es- 
tate, and  Invest  the  proceeds  at  all  my  said 
estate,  with  power  to  sell  at  private  or  pub- 
lic sale  any  of  my  real  estate  whenever,  in 
the  beat  Judgment  of  aaid  truatee8.it  la  most 
expedient  and  for  the  interest  of  my  estate 
so  to  do,  and  make  the  money  received  from 
auch  sale  or  sales  ■  part  of  satd  InTestment, 
Secondly.  To  ]wj  ont  of  and  fcom  the  m* 
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Income  ot  my  nid  estate  to  my  daughter, 
Clara  Barker,  daring  her  life  yearly,  the  aum 
two  tiiouiand  dollars,  in  ancfa  sums  and 
at  inch  timea  m  she  shall  request ;  and,  if 
said  sum  is  not  uifflcient  for  her  ample  and 
comfortable  support  and  suitable  mnDDer  of 
living,  such  further  sod  additional  sums  of 
money  shall  be  paid  her  by  said  trustees  and 
their  successors  as  shall,  Id  their  best  judg- 
ment, be  Just,  sufflclent,  and  proper  for  such 
purposes.  Thirdly.  To  pay  out  of  and  from 
■aid  net  income  of  my  estate  to  my  eoo, 
Htnm H.  Barker,  durinrhlslife,  yearly,  the 
■am  of  one  thousand  doHars,  Id  bu<^  manner 
and  at  such  times  as  he  shall  request,  for  the 

Eroper  and  reasfioable  support  of  himself  and 
Is  wife  aDd  children,  if,  In  the  best  opinion 
of  said  trustees,  he  shall,  from  his  habits  and 
mode  of  life,  prore  himself  to  be  safe  and 
competent  to  have  the  use  and  expenditure 
of  said  money  for  said  mirposes;  and  if  said 
sum  of  one  thousand  dollars  shall  not,  Id  the 
best  Judgment  of  said  trustees  or  their  suc- 
cessors, prore  sufBcicnt  for  said  purposes, 
then  said  apecifled  sum  diall  be  iocreased  to 
such  an  amount  as  shall  in  their  best  opinion 
be  Bufflcient  ftir  said  objects ;  and  mid  trust- 
ees, In  case  my  said  son  shall  prove  incapable 
or  unfit  from  any  cause  to  manage  and  pay  out 
said  money  for  said  purpose^,  (hen  my  said 
trustees  shall  manage  and  expend  the  same 
money,  and  more.  If  need  be,  all  at  their 
best  judgment,  and  all  for  said  purposes ; 
tiiat,  also,  out  of  said  Income. of  my  said 
estate,  means  shall  be  furoisbed  and  provided 
for  the  education,  at  home  or  abroad,  at  prop- 
er institutions  of  learning,  of  each  and  all 
of  said  children ;  and  any  other  child  or 
children  of  my  said  son,  if  any,  hereafter 
born,  shall  have  and  receive  all  the  rights 
and  benefits  from  my  estate  tliat  such  child 
or  children  would  have  if  living  at  my  de- 
cease. And  I  hope  that  said  children,  ea(^ 
and  all,  will  avail  themselves  of  this  op- 
portunltT  to  acquire  a  good  education.  And, 
If  my  said  son  shall  become  and  remain  tem- 
perate, sober,  and  correct  In  his  habits  for 
the  entire  space  of  five  years  together,  he 
aball  have  five  thouiand  dollan,  and  be  added 
to  the  number  of  the  trnstees,  and  be  of  equal 
power  with  any  other  one  of  them  in  the 
control  and  management  of  my  estate ;  and 
he  shall  he  of  said  trustees,  after  becoming 
such  as  aforesaid,  so  long  as  be  shall  remain 
temperate,  sober,  and  correct  in  bis  habits, 
and  no  longer,  and  ten  tbonsasd  dollars  more 
■hall,  attheezpiratioa  of  ten  years  from  and' 
after  the  expiration  of  said  five  years,  be  paid 
him  If  he  shall  remain  during  all  said  last- 
named  time  perfectly  temperate,  and  of  good 
and  regular  habits,  and  fiiteen  thousand  dol- 
lars more  shall  be  paid  to  bim  at  the  expira- 
tion of  ten  yean  more  after  the  end  of  said 
last  mentioned  ten  years  If  he  shall  remain 
during  all  said  last-named  ten  years  perfectly 
temperate  and  of  good  and  regular  habits. 
Fourthly.  To  pay  out  of  and  from  said  funds, 
after  the  death  of  my  said  son,  if  bis  wife 
■hall  survive  him,  to  her,  yearly,  money  for 
her  sole,  proper,  and  sufficient  support  and 
malDtenatioe,  not,  however,  exceeding  five 
hundred  dollars,  nnlesa  more  Is  needed  by 
her,  and  tben  ■nob  an  amount  as  aald  tmat- 
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ees  shall  regard  as  proper  and  necessary,  all 
so  long  Bs  slie  remains  his  widow,  and  do 
longer,  Ftftlily.  To  pay  out  of  and  from 
■aid  estate  to  each  of  said  children  when  said 
child  shall  reach  the  a^eof  twenty -one  years, 
and  to  each  of  the  children  of  my  said 
daughter  if  she  shall  marry  and  have  a  child 
or  children,  the  sum  of  from  three  Uiousand 
dollars  to  five  thousand  dollars,  If  such  child 
■hall  then  be  temperate  and  of  good  capacity 
to  manage  said  money,  all  in  and  acconling^ 
to  the  opinion  of  my  said  trustees ;  and  from 
time  to  time  thereafter,  as  tbelr  wants  and 
necessities  shall  require,  to  pay  out  of  and 
from  said  estate  such  further  sum  or  sums  of 
money  as  may  bp.  necessary,  all  under  the  con- 
ditions aforesaid  respecting  temperance  and 
capacity  ;  and,  when  the  youngest  of  said 
chi  Idren  shall  arrive  at  the  age  of  forty  years, 
then  all  my  estate  shall  be  theirs,  to  have  and 
to  hold  the  same,  to  tbem  and  their  heirs, 
those  of  them  of  good  and  regular  habits,  and 
of  capacity  to  do  business  and  manage  prop- 
erty, to  take  care  of  and  manage  as  trustees 
the  portion  or  portions  thereof  oelonglnff  to 
those,  if  any,  who  are  not  then  possessca  of 
such  habits  and  capacity;  but,  before  said 
property  shall  vest  In  and  be  theirs,  proper, 
suitable,  and  sufflclent  bonds  or  other  se- 
curity must  be  given  by  them  for  the  pay- 
ment of  said  sum  or  sums  to  my  said  daugh- 
ter, if  living,  BO  long  as  she  shall  live,  to 
my  said  son's  widow,  if  she  shall  then  be 
living,  so  long  as  she  lives  and  remains  lila 
widow,,  and  also  for  the  good  and  sufficient 
support  of  my  said  son  so  long  as  be  shsU 
live.  And,  lastly,  I  hereby  constitute  and 
appoint  all  the  said  trustees  to  be  also  the 
only  executors  of  this,  my  last  will  and  testa- 
ment ;  and  I  direct  that  said  executors  and 
trustees  and  those  hereafter  appointed  under 
this  will  shall  each  be  exempt  from  giving 
bond,  or  from  giving  a  surety  or  sureties  on 
bis  or  their  bond ;  and  in  case  any  of  said 
executors  or  trustees,  or  botli,  shall  at  any 
time  decline  to  act  as  such,  or  die,  then  ap- 
plication shall  be  made  by  bim  or  tbem  who 
are  willing  to  act  or  are  acting  as  such  to  the 
supreme  court  in  and  for  said  county  of 
Strafford  to  fill  the  vacancies  so  caused.^ 

Mr.  J.  G.  HnU  for  executors. 

Me»»rt.  W.  Ij.  Foster  and  weramlah 
Smith  for  triistees. 

Met»r$.  O.  E.  Cochraoe*  Worceater  Sb- 
Gm&er.  and  Frlnk  A  Bmteheldar  for 
Hiram  u.  Barker. 

Doe»  CA.  J*.,  delivered  the  oplDlm  of  the 

court: 

The  constructloD  of  the  will,  including  the 
question  whether  Uie  testator  intended  the 
remainder,  which  he  devised  to  bis  grand- 
children, should  vest  in  them  before  they  he- 
came  entitled  to  a  distribution  of  it,  is  de- 
termined as  a  question  of  fact  by  competent 
evifience,  and  not  by  rules  of  law.  Itice  v. 
Boston  Port  <fi  Seaman'i  Aid  Soc.  66  N.  H. 
191,  107,  198,  203;  Brown  v.  Bartlett,  68  N. 
H.  Oil ;  Kimball  v.  Laneeuifr,  60  N.  H.  dM; 
QoodaU  v.  J/MMwy,  Id.  628,  684,  S85,  49  Am. 
Rep.  884:  Banbem  t.  Sanborn,  62  N.  H.  «81, 
m\KaMUtrd  T.  JKennord,  88 N.  H.  808.  810; 
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BodtceU  r.  Nutter,  Id.  446 ;  Khnball  t.  N«u^ 
Sampthirt  BibU  Soe.  56  N.  H.  139,  160;  Dotm 
T.  DoUn,  66  N.  H.  881.  888. 

'*Ck>od  and  regular  liablti"  axe  a  ooDdltlon 
which  be  directs  that  more  than  one  right 
shall  depend.  His  solicitude  on  this  subject 
is  gignificHnt.  It  is  traceable,  in  the  will, 
to  a  probable  cause,  and  is  the  motive  of 
several  of  his  arrangemeDtfl.  The  proviso 
that,  when  the  time  arrives  for  the  dlstribu- 
tloa  of  the  remainder  among  the  Krand-chil- 
■dren,  "those  of  them  of  good  and  regular 
habits,  and  of  capacitv  to  do  business  and 
manage  property."  shall  "take  care  of  and 
manage  as  trustees  the  portion  or  portions 
thereof  belongiog  to  those,  if  any,  who  are 
not  then  possessed  of  such  habits  and  capa- 
•city,"  is  evidence  on  the  question  whether  he 
intended  the  remainder  would  vest  in  the 
grandchildren  before  the  time  of  distribu- 
tion. If  their  interest  is  vested,  they  can 
■sell  it  when  they  severally  come  of  age.  If 
they  can  sell  it,  they  can  consume  the  pro- 
-ceeua.  He  did  not  Intend  they  should  have 
power  to  sqiiauder  it  before  "those  of  them 
-of  good  and  regular  habits**  and  competent 
were  authorized  to  save  the  portions  of  the 
others.  When  he  fixed  the  day  on  which 
"all  my  estate  shall  be  theirs  to  have  and  to 
hold  thi;  same,  to  them  and  their  heirs,"  with 
the  proviso  for  the  protection  of  those  **  who 
•are  not  then  possessed  of  good  habits  and 
business  capacity,  and  another  proviso  that, 
"beftnv  said  property  shall  vest  In  and  be 
theirs,  .  ,  .  security  must  be  given  by 
them,"  he  meant  that,  before  it  became 
"theirs,"  it  should  not  be  theirs  in  a  sense 
that  would  enable  the  intemperate,  incap- 
■  able,  or  Improvident  (if  such  there  should 
be) ,  or  any  others,  to  sell  or  Incumber  an  In- 
ter est  in  It. 

The  trustees  contend  that,  if  the  remainder 
-does  not  vest  in  the  grandchildren  before  the 
time  of  disiTibutioQ,  the  children  of  a  grand- 
child who  la  then  dead  will  take  nothing; 
that  their  disinheritance  was  not  intended 
by  the  testator ;  and  that,  consequently,  the 
'remainder  vests  before  that  time ;  and  this 
position  la  sustained  by  many  anthoritles. 
Of  various  words  and  phrases,  there  li,  fa 
reported  cases,  a  construction  that  would  dls- 
Inherit  the  descendants  of  deceased  donees, 
contrary  to  the  donor's  intent ;  and  the  conse- 
<iuence  of  this  error  Is  often  avoided  by  hold- 
ing that  an  estate  vested  in  deceased  donees, 
'Oontrary  to  his  intent.  When  the  second  er- 
ror merely  corrects  the  first,  the  result  is  the 
•ame  as  If  the  will  were  read  as  he  under- 
stood it  If  a  will  cannot  be  conformed  to 
the  law  unless  devised  property  vests  sooner 
than  the  testator  intended,  the  inquiry  may 
be  whether  his  intent  as  to  the  time  of  vest- 
inff  is  qualified  by  his  intent  that  the  devisees 
ahall  have  the  property,  and  that  the  devise 
shall  be  carried  into  effect  cy  prit. ';  The  con- 
straction  that  gives  to  A.  an  estate  which  the 
testator  gave  to  A's  children  is  far  from  the 
Intent  on  that  subject ;  but,  f  f  It  is  as  near 
as  possible,  it  may  accord  with  the  intent  on 
the  subject  of  approximation.  Barker's  in- 
tention not  to  aisiaherit  the  children  of 
grandchildren  who  die  before  the  time  of 
distribution  would  not  be  properly  carried 
»  L.B.  A. 


out  by  unnecessarily  vesting  th«  property  In 
the  grandchildren  before  that  time,  contrary 
to  his  iutent.  Under  such  a  variation  of  tfa* 
will,  the  orphans  might  not  receive  what  he 
meant  they  should  have.  His  desiirn  might 
be  frustrated  by  the  construction  adopted  to 
give  it  effect.  If  his  Intent  not  to  cut  them 
off  could  be  executed  in  no  better  way  than 
vesting  the  property  in  their  parents  before 
the  intended  time,  were  would  be  a  question 
which  the  case  does  not  present.  In  pro- 
prietary rights,  children  are  regarded  by  the 
people  of  this  state  as  the  natural  representa- 
tives of  their  deceased  parents ;  and  the  gen- 
eral meaning  of  testators  and  the  general 
understaading  of  wills  are  that  the  principle 
of  lineal  representation  is  accepted  and  acted 
upon  as  an  implied  basis  of  distribution,  ex- 
ccpt  10  far  as  a  purpose  to  set  It  aside  is 
clearly  expressed.  The  popular  construction 
is  strengthened  by  the  common  knowledge  of 
the  law  of  inheritance.  The  Act  of  1718  pro- 
vided that  the  judge  of  probate  should  order 
and  make  distribution  of  the  real  and  per- 
sonal estate  of  an  intestate  in  manner  fol- 
lowing :  A  portion  to  the  widow,  and  the 
residue  to  the  "children,  and  such  as  shall 
legally  represent  them,  If  any  of  them  be 
dead  ;  ,  .  .  and  in  case  there  be  no  chil- 
dren, nor  any  legal  representative  of  them, 
then"  a  larger  portion  to  the  widow,  and  the 
residue  euuallytothenextof  icin  in  equal  de- 
gree "  and  those  who  legally  represent  them, 
DO  representatives  to  be  admitted  among  col- 
laterals after  brothers'  and  sisters'  children ; 
and,  if  there  be  no"  widow  and  no  child,  to 
the  next  of  kin.  "and  their  leeal  representa- 
tive, as  aforesaid."  Laws  1726,  pp.  102,  103. 
"  We  often  mistake  for  nature  what  we  find 
established  by  loner  and  inveterate  custom." 
2  Bl.  Com.  11.  When  this  will  was  made, 
the  rule  of  representation,  enacted  as  a  nat- 
ural order  of  sucoession,  had  been  In  force 
164  years.  Its  constant  operation  had  con- 
firmed the  instinctive  idea  of  right,  and  ex- 
erted the  influence  of  immemorial  and  famil- 
iar usage  in  defining  the  language  of  the 
people,  raising  an  Implication  in  many  forms 
of  testaments^  expression  that  materially 
affects  their  sense,  and  indicating  a  testa- 
mentary Intent  to  be  assumed  If  not  rebutted 
by  convincing  proof. 

The  prevailing  view  that  lineal  representa* 
tion  is  a  natural  right,  and  its  known  opera- 
tion as  a  legal  right  when  not  superseded  bj 
an  exercise  of  testamentarr  power,  ia  evi- 
dence that  the  will  means  that  the  remainder 
shall  go,  in  equal  shares,  to  the  devisees  liv- 
ing at  the  time  of  distribution,  and  to  the 
cliTldren  of  such  of  them  as  are  then  dead. 
Pinkham  v.  Blair,  57  N.  H.  S26,  242-244. 
The  testator's  language  Is:  "When  the 
youngest  of  said  children  [of  the  testator's 
son  and  daughter]  shall  arrive  at  the  age  of 
forty  years,  then  all  my  estate  shall  be  theirs, 
to  have  and  to  hold  the  same,  to  them  and 
their  heirs."  This  would  not  be  commonly 
understood  to  be  an  expression  of  an  intent 
to  disinherit  the  descendants  of  a  deceased 
devisee.  The  generally  accepted  meaning 
would  be  that  such  descendants  are  to  stand 
In  the  place  of  the  parent,  and  take  aa  devt< 
sees.   The  competent eTidenndoae  not  ihow 
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ttat  the  DwantDg  is  to  be  foand  in  any  other 
than  the  ordliuiT7  and  popular  lenw  In  which 
•Ha  tenni  of  eTery  written  Instrument  are  to 
be  understood  when  a  peculiar  sense  is  not 
proved.  1  Oreenl.  Et.  %  276.  Tlie  ordinary 
and  popular  sense  being  the  legal  sense, 
lineal  representation  is  a  part  of  the  derise 
«f  tlie  remainder  to  the  testator's  grandchil- 
dren. Correct  construction  is  not  insured  by 
•oonect  views  of  the  law.  A  testator's  right 
to  UM  words  in  the  sense  in  which  they  are 
commonly  understood  may  be  infringed  when 
tiiat  sense  la  not  known  to  his  Judicial  in- 
terpreters, or  is  disparaged  by  their  educa- 
tional bias.  The  professional  and  official 
wnse  sometimea  introduced  by  construction 
la  in  effect  a  scholastic  dialect,  not  used  by 
the  mass  of  the  people.  "The  bulk  of  man- 
kind act  and  deal  with  great  simplicity  ;  and 
on  this  is  founded  the  rule  thnt  'benigna 
^acienda  luni  interpretationa  earlarum  propter 
titnplieitatsin  laiearum. '  Words  are  to  be 
taken  in  their  popular  and  ordinary  meaning, 
nnlesa  aome  good  reason  be  assigned  to  show 
-tiiat  they  sbould  be  understood  in  a  different 
sense.  .  .  .  8(  nulla  tit  eonjeetura  qum 
■dveai  oHo^  sorta  inieiligenda  aunt  ex  proprie- 
taU,  non  grammatiea  ted  populari  ex  u§u. "  3 
Kent,  Com.  666.  The  construction  la  "  fa- 
vorable"for  the  maxims  of  law  are  that 
'verba intentionidebentinatrvire;'  and  ^benigne 
4nterpretamur  cAartcu  propter  rimpUeitatem 
laicorum. '  And  therefore  the  constructioa 
must  also  be  reasonable  and  agreeable  to  com- 
mon understanding."  2  Bl.  Com.  S79;  Co. 
Litt  86a;  Broom,  I^egal  Maxims.  418;  Hilt 
▼.  Orange,  1  Plowd.  164,  170 ;  Williams,  J., 
In  Doe  V.  Ptrratt.  6  Hann.  &  O.  814.  886; 
Chitty,  Cont  7M1 ;  Perkin*  v.  Mathe$,  40  N. 
H.  lOT,  110.  "The  peculiar  Indulgence  ex- 
tended to  testators,  wno  are  regarded*  as  inopet 
eonrilii,  has  exempted  the  language  of  wills 
from  all  technical  rcstralot,  and  withdrawn 
them  in  some  degree  from  professional  in- 
fluence." S  Juman.  Wills.  787 ;  3  Bl.  Com. 
S81 ;  Baomi,  Abr.  **  LegadM  and  Dceines. "  C : 
Boot  T.  Stuyteaani.  16  Wend.  807.  "  Words 
itf  limitation  shall  operate  as  words  of  pur- 
chase. Implications  shall  supply  verbal 
omissions.  The  letter  shall  give  way.  Every 
Inaccuracy  of  grammar,  every  Impropriety  of 
terms,  shall  be  corrected  oy  the  general 
meaning,  if  that  be  clear  and  manifest." 
Oiapman  v  Brovn,  8  Burr,  1686,  1684,  1689. 
In  tills  state  a  peculiar  want  of  advice  or 
learning  in  drafting  wills  is  not  presumed. 
The  common  understanding  of  all  written  in- 
struments is  their  legal  construction,  if  a  dif- 
ferent meaning  Is  not  proved.  One  of  the  in- 
stances in  which  the  authorities  that  defeat 
intention  by  adhering  to  technical  rules  and 
technical  definitions  are  disregarded  is  a 
devise,  with  a  remainder  over  if  the  devisee 
dies  without  Issue.  HaU  v.  Chafee,  14  N. 
H.  215.  218-222,  226-240 ;  BeU  v.  SeamTtum, 
16  N.  B.  881,  800,  391,  41  Am.  Dec.  706 ; 
Alton  V.  Straw,  820,  83S,  827,  82^ 

880;  Downing  t;  W^erriai,  19  N.  H.  9.  84- 
86.  49  Am.  Dec.  189 ;  Ladd  v.  Sanuy,  21  N. 
H.  514,  586;  Pinkkam  Btair.  57  N.  H. 
826,  287,  880;  iGfrndoJI  T.  AnAo^fms,  60  N. 
H.  448.  4A1. 
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definite  failnie  of  Issue,  and  la  not  prohib- 
ited by  the  rule  against  perpetuities.  "The 
context  may  show  clearly  that  the  testator 
meant  to  put  two  different  senses  upon  Uia 
same  word."  Best,  J.,  In  Murthwaita  v. 
Jenkintm.  2  Barn.  &  C.  867,  867  ;2  Jarman, 
Wills,  842.  The  word  "  children"  has  several 
ordinaty  and  popular  significations.  One  in- 
cludes all  descendants;  another  is  limited  to 
descendants  of  the  first  degree.  In  this  case 
the  objects  at  which  the  testator  was  aiming 
are  evidence  that  he  used  the  word  in  both 
senses.  As  a  description  of  persons,  the 
youngest  of  whom  (at  the  age  of  forty)  he 
selected  for  the  purpose  of  fixing  the  time  of 
distribution,  it  was  used  in  its  limited  sense. 
The  youngest  of  all  future  generations  was 
not  tin  Individual  named  for  that  purpose; 
and,  as  he  used  the  word  "children"  in  the 
limited  sense  before  be  said  his  estate  sbould 
be  "theirs",  a  literal  reading  would  disin- 
herit the  children  of  deceased  "children.  But 
the  general  and  substantially  universal  un- 
dentandlng  that,  as  adescrlptlon  of  legatees 
and  devisees,  "chlldreD**  Includes  the  issue 
of  those  who  die  after  the  will  Is  made,  Is 
sufflcient  evidence  that  the  devise  to  children 
expresses  an  Intent  to  Include  such  issue. 
"Upon  the  reason  of  the  thing,  the  Infant  is 
the  object  of  the  testator's  bounty ;  and  the 
testator  does  not  mean  to  deprive  him  of  it, 
in  any  event.  Now,  suppose  that  tills  object 
of  the  testator's  bounty  marries,  and  dies  be- 
fore hlsageof  twenty-one,  leaving  children ; 
could  the  testator  Intend  in  such  an  event  to 
disinherit  him?  Certainly  he  could  not." 
Ooodliller.  Whitbv,  1  Burr.  228,  2S4.  "The 
disinheritance  of  issue  of  any  child  who  may 
marry  and  die  before  the  expiration  of  the 
trust  period  "is  "a  ooosequence  which  no  one 
can  doubt  the  testator  never  intended. "  0m- 
ba  V.  Wvlf,  118  N.  Y.  405,  415.  "We  can- 
not  presume  such  to  have  been  the  intention 
of  the  testator."  Dale  v.  ^yh^te,  88  Conn. 
294,  297.  "In  ninety-nine  cases  out  of  a 
hundred  it  is  the  iotention  of  the  testator 
that  his  bounty  should  be  transmitted  to  the 
children  or  family  of  the  bcneflciary ;  other- 
wise, Indeed,  full  effect  Is  not  given  to  it." 
Cheat'  App.  87  Pa.  863,  865.  80  Am.  Rep. 
861.   Tbelr  disinheritance  "would  not  be 

ftresumed  to  be  Intended  by  the  testatrix  an- 
ess  such  Intention  is  clearly  manifested." 
Tede  T.  Hathaway,  189  Mass.  164,  166 ;  (M- 
Uer't  WiU,  40  Mo.  287.  825.  "The  testator 
could  not  have  intended  such  a  result."  Doe 
V.  Contidine.  78  U.  8.  6  Wall.  468.  478,  18 
L.  ed.  869.  876 ;  Cn>pUfy  v.  Cooper,  86  U.  S. 
19  Wall.  167,  176,  22  L.  ed.  109. 118;  Buller, 
J.,  in  Doe  v.  Perryn,  8T.  R.  484.  496;  Perrp 
V.  Bhada,  6  N.  C.  140,  142.  Barker'a  inten- 
tion that,  at  the  time  of  distribution  (de- 
termined by  le«il  construction),  the  chil- 
dren of  deceased  grandchildren  ahould  take 
as  devisees,  is  not  modified  by  conflicting  in- 
tent or  by  law. 

By  annuities  and  otherwise,  the  testator,  a 
widower,  made  what  he  considered  suitahle 
provision  for  0.  and  H.,  his  only  children. 
He  clearly  expres»ed  his  purpose  that  tiie 
remainder  of  his  estate  diould  not  v«t  in 
them,  bat  should  vest  in  tbelrchlldren  "when 
the  yoangest  of  said  children  shall  arrive  at 
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the  Age  of  for^  yean. '  If  he  had  nld  "  when 
the  youngest  of  laid  chtldren  shall  arrive  at 

the  ase  of  twenty-one  years,"  the  validity  of 
the  derlae  to  them  would  oot  have  brea 
que&tioaed.  H.  contends  that  the  remainder 
may  not  vest  within  a  period  prescribed  by 
law  ;  that  the  devise  is  Told  for  remoteness : 
and  that  the  remainder  vested  Id  C.  and  H. 
at  the  testator's  death,  as  intestate  property. 
It  is  not  DOW  necessary  to  determine  tbe  legal 
possibility  of  knowioft,  during  the  lives  of 
C.  and  H.  (Gniy.  Perpetuities,  ^filS),  who 
will  be  the  youngest  of  tliefr  children.  With- 
out coDsiderlDg  that  question,  it  is  assumed 
that  during  the  lives  of  C.  and  H.  tbe  re- 
mainder will  not  vest  in  their  Issue.  A 
dominant  idea  of  tbe  residuary  clause  and  of 
tiie  whole  will  is  that  the  testator's  grand- 
childrea  shall  have  the  bulk  nf  bis  estate. 
Not  less  dominant  or  less  mauifest  is  bis  de- 
termination that  C.  aud  H.  shall  not  have 
it.  His  intent  would  not  have  been  plainer 
If  be  had  inserted  a  declaration  that  the 
grandchildren's  remainder  should  not  be 
transferred  from  them  to  0.  and  H.  by  judi- 
cial construction.  Tbe  question  is  whether 
hisappointmentof  the  tlmeof  vesting  in  the 
grandchildren  la  wholly  or  partially  void  for 
remoteness  because  he  said  "forty"  instead 
of  "  twenty -one. "  and  whether  his  inability 
to  postpone  the  vesting  as  long  as  he 
wished  is  a  reason  why  uie  property  should 
not  go  to  those  to  whom  he  gave  it.  Could 
be  suspend  tbe  grandchildren's  ownership 
beyond  the  time  when  the  youngest  of  them 
wonld  arrive  at  the  age  of  twenty-one  years? 
If  be  could  not  does  their  title  fail?  He 
willed  that  the  remainder  should  be  theirs. 
When  it  should  be  theirs  was  another  point 
for  bim  to  decide.  Upon  consideration  of 
such  matters  of  law  and  foot  as  were  within 
his  knowledge,  he  chose  tbe  time  when  the 
youngest  would  be  forty  ^ears  old.  He  did 
not  know  that,  on  a  jnaicial  view  of  public 
policy,  they  should  have  it  nineteen  yean 
sooner.  Is  this  a  ground  on  whidi  it  can  be 
held  that  they  shall  not  have  It  at  all  t  There 
is  no  evidence,  direct  or  iDferential.  and  no 
reason  to  believe,  that  the  testator  regarded 
his  Krandchlldren's  title  as  inseparably  con- 
nected with  hts  appointment  of  the  time  of 
vesting,  or  ss  resting  upon  the  validity  of 
that  appointment.    In  bis  mtnd,  the  main 

SDiDt  evideDtly  was  the  extent  to  which  he 
islnherited  G.  and  H..  and  put  their  chil- 
dren in  tbeir  places.  The  time  when  tbe 
property,  after  supporting  the  first  generation 
of  his  heirs,  should  pass  to  the  second,  must 
have  been,  in  bis  estimation,  a  matter  of  less 
consequence.  His  understanding  is  a  ques- 
tion of  probability.  Riee  v.  Boston  Port  <£ 
Seaman's  Aid  Soe.  SO  N.  H.  191,  197,  198, 
2U3.  It  is  not  probable  that  he  understood 
the  change  be  made  In  the  ni^ural  and  legal 
order  of  succession  would  depend  upon  the 
prnfierty's  being  withheld  from  the  grand- 
children nineteen  years  after  the  youngest 
Came  of  age.  The  will,  made  in  1^3,  bears 
marksof  ac11berati<Hi,  It  cannot  be  assumed 
that  tbe  testator  ever  forcotthectrcumstances 
of  hli  family,  or  his  reasons  for  making  a 
win.  His  deliberation  would  not  be  Hkely 
to  cease  In  1882.  In  1888  he  ad^  two 
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codlella,  Increulng  the  provision  for  O.  and 
H. ,  but  making  no  diange  that  afTeeta  tbo 
present  Inquiry.  The  will  he  had  made,  and 
his  reasons'  for  making  It,  were  still  in  his 
mind.  He  died  in  lw7.  At  that  time  hla 
only  daughter,  C,  was  about  forty -five  years 
old,  and  unmarried.  Hla  only  son  H.,  was 
thirty-five  years  old.  had  been  married  fifteen 
years,  and  had  five  dilldren,  and  his  wife  was 
thirty-two  years  old.  There  might  be  a 
failure  of  issue,. and  the  remainder  might  go 
to  collateral  belts.  The  testator  acted  upon 
the  presumption  that  there  would  not  be  an 
early  failure  of  issue,  and  that  the  remainder 
would  go  to  his  descendants.  He  had  reason 
to  expect,  and  the  provislou  for  the  education 
of  grandchildren  shows  he  did  expect,  hla 
only  issue,  after  the  death  of  C.  and  H.. 
would  be  the  issue  of  H.  The  care  with 
which  he  studied  the  interests  of  both  genera- 
tions is  evinced  bv  the  elaborate  details  of 
the  will  and  codicils,  and  the  natural  anxiety 
of  a  person  in  his  situation.  Whatever 
doubts  may  be  antertained  of  the  wisdom 
of  his  conclusions,  they  were  presumably 
reached  and  lield  upon  all  the  painstaking  be 
was  capable  of  In  weighing  tbe  evidence  of 
his  duty.  After  years  of  observation  and 
reflection,  his  uoobaoged  judgment  was  that 
the  welfare  of  his  Issue  required  an  absolute 

ftrovisloD  for  tbe  comfort  of  C.  and  H.  dur- 
ng  their  lives,  a  conditional  appropriation 
of  $30,000  for  H..  other  special  appropria- 
tions (including  one  for  education),  and  a 
devise  of  the  remainder  to  the  grandchildren. 
In  this  manner  and  to  this  extent,  he  was 
convinced  it  was  his  duty  to  modify  the 
operation  of  tbe  statutory  rule  of  distribu- 
tion. Hts  exercise  of  testamentary  power  to 
ttala  end  was  his  primary  and  leading  pur- 
pose. He  looked  upon  the  poetponement  of 
tbe  grandchildren's  title  nineteen  years  after 
the  youngest  came  of  age  as  comparatively 
unimportant.  Taking  this  view  of  the  con- 
dition and  prospects  of  his  children  and 
grandchildren,  as  that  view  is  disclosed  In 
the  will,  and  coDsideriDgblsmaolfestreasona 
for  disposing  of  his  property  as  he  did.  there 
Is  no  doubt  on  the  Question  of  what  Is  called 
primary  and  secondary,  w  general  and  pa^ 
ticular^^  intent. 

The  justice  and  necessity  of  withholding 
the  control  of  his  estate  from  G.  and  H. ,  ana 
settling  nearly  the  whole  of  It  in  trust  for 
their  benefit  and  the  benefit  of  their  children, 
is  a  question  on  which  there  is  no  appeal  from 
his  decision.  He  may  have  had  reason  to  fear 
that,  without  such  a  settlement,  the  support 
of  C.  and  H.  and  their  children  would  soon 
become  a  public  charge.  Boot  v.  Stujfvmmt, 
18  Wend.  376,  809,  310.  The  legislature  bad 
authorized  him  to  guard  hli  issue  and  the 
public  against  that  misfortune,  and  had  not 
fixed  a  time  beyond  whlcdi  an  estate  could 
not  be  vested  by  an  executory  devise.  **A 
great  proportion  of  the  rules  and  maxima 
which  constitute  the  immense  code  of  the 
common  law  ,  .  .  was  the  application 
of  the  dictatesof  natural  Justice  and  of  culti- 
vated reason  to  particular  eases.*  1  Kent, 
Com.  471.  "The  common  law  conslBts  of  s 
few  broad  and  comprehensive  prlnclpleit 
founded  on  reason,  natural  justtoe,  and  en- 
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lightened  public  policy.  ...  It  iias  its 
foundations  in  the  principles  of  equity, 
■natural  justice,  and  that  general  convenieoce 
whldi  is  publ  Ic  policy. "  Norway  Plaint  Co. 
T.  Botton  M.  BaUroaA,  1  Gray.  268.  207, 
S68,  ei  Am.  Dec.  438.  "  Tt  is  the  great  merit 
-of  the  common  law  that  It  is  founded  upon 
a  comparatively  few  broad,  general  prln- 
-oiples  of  justice,  fitness,  and  expediency." 
Qm.  T.  Temple,  14  Qray.  69,  74 ;  Jona  t. 
BarvdaU,  Cow  p.  87.  80,  In  the  absence  of 
statutory  regulation,  the  loabfllty  of  a  tes- 
tator or  grantor  to  suspend  tbe  vesting  of  a 
legal  or  equitable  title  for  an  unreasonnble 
-time  Is  a  portion  of  a  mass  of  common  law 
that  consists  of  what  is  judicially  recognized 
■as  convenient,  expedient,  and  required  by 
the  common  welfare.  A  requirement  that 
'titles  shall  vest  In  a  reasonable  time  is  read- 
-ily  accepted  as  a  rule  dictated  by  public  in- 
terests, clear  enough  and  strong  enough  to 
determine  public  policy,  and  to  be  classed 
with  moral  right  as  evidence  of  law.  The 
rule  against  perpetuities  and  unreasonable  re- 
moteness "was  created  to  effect  a  general  end 
<»f  public  policy,  and  there  Is  no  reason  in 
•falitOTT  or  policy  why  all  future  interests 
^ould  not  nil  within  It."  Gray,  Perpetu- 
ities. §  298;  Wood  v.  QHffin,  46  N.  H.  230, 
335.  ''The  necessity  of  Imposing  some  re- 
fltraint  on  the  power  of  postponing  the  ac- 
quisition of  the  absolute  interest  in  or  do- 
minion over  property  will  be  obvious  if  we 
consider  .  .  .  what  would  be  the  state 
•of  a  community  In  which  a  considerable  pro- 
portion of  the  land  and  capital  was  locked 
vp,  .  .  .  Such  a  state  of  things  would 
be  utterly  Inconsistent  with  national  pros- 
perity ;  and  those  restrictions  which  were  In- 
tended by  tbe  donors  to  guard  the  objects  of 
iheir  bounty  against  the  e£Fects  of  their  own 
Improvidence,  or  originated  In  more  excep- 
tional motives,  would  be  bueful  to  aii. 
Perhaps  these  restrictions  moat  ftequently 
spring  from  the  desire  to  exert  a  posthumous 
•control  over  that  which  can  be  no  longer  en- 
joyed." I  Jarman,  Wills,  350,  261.  "On 
-the  same  reason  with  bonds  and  contracts  in 
restraint  of  trade  stand  perpetuities,  attempts 
to  create  which  an  never  permitted  by  the 
law  to  succeed,  on  account  of  the  tendency 
of  sudi  limitations  to  paralyze  trade  by 
shackling  property  and  preventing  its  free 
•circulation  for  the  purposes  of  commerce. 
.  .  .  Thisdoctrlne  or 'perpetuities,' as  it 
irf»lled,  is  of  comparatively  modem  Intro- 
•dnction.  Its  objects  were.  Indeed,  at  a  very 
ancient  period  of  English  law,  in  some  de- 
,gree  accomplished  by  a  maxim  .  .  .  that 
property  has  certain  Inseparable  Incidents, 
among  which  is  the  right  of  alienating  it." 
Mitehel  v.  JUynotda,  1  Smith,  Lead.  Caa. 
Hare&  W's  nota,  188(i.  "If  a  feoffment  he 
tnade  upon  this  condition,  that  the  feofTee 
«hall  not  alien  tbe  laud  to  any,  this  condi- 
tion is  votd."  Littleton,  Tenures,  %  360. 
"And  the  like  law  la  of  a  devise  In  fee  upon 
•condition  that  the  devisee  shall  not  alien. 
The  condition  Ii  void.  .  .  .  And  so  It  is 
if  a  man  be  possessed  of  a  lease  for  years,  or 
•of  a  horse,  or  of  any  other  chattel,  real  or 
personal,  and  give  or  sell  his  wbole  interest 
or  property  theniu  upon  condition  that  the 
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donee  or  vendee  shall  not  alien  the  same,  the 
same  is  void,  because  his  whole  interest  and 
property  is  out  of  him.  so  as  he  hath  no  poM> 
sibilliy  of  a  reverter,  and  It  Is  against  trade 
and  traffic,  and  bargaining  and  contracting 
between  man  and  man."  Co.  LItt.  228^/ 
Grey,  Restraints  on  Alienation,  §  279. 
"These  executory  devises  .  .  .  have  some 
of  the  inconveniences  of  estates  tail,  as  tliey 
lock  the  property  up  during  the  period  (hat 
tbe  contingency  may  happen,  witliout  any 
power  of  alienation.  .  .  .  This  opera- 
tion uf  executory  devises,  or,  in  other  words, 
of  contingent  estates  created  by  will,  tended 
to  fetter  real  estates  by  a  species  of  perpetu- 
ity, and  prevent  them  from  clrculnting  from 
owner  to  owner,  as  the  ends  of  commerce  or 
the  exigencies  and  wants  of  families  mi^ht 
require.  Tbe  courts  of  justice  hare  therefore 
wisely  uid  steadily  determined  that  they 
would  not  permit  these  executory  devises  to 
tie  up  property  beyond  a  moderate  and  rea- 
sonable period."  AndetKn  v.  Jaek$on,  18 
Johns.  882,  398,  899,  3  Am.  Dec.  880. 

**Tiie  history  of  executory  devises  presents 
an  interesting  view  of  the  stable  policy  of 
tbe  English  common  law,  which  abhorred 
perpetiuties,  and  tbe  determined  spirit  of  the 
courts  of  justice  to  uphold  that  policy,  and 
keep  property  free  from  the  fetters  of  entail* 
ments,  under  whatever  modlBcation  or  form 
they  migbtassume.  Perpetuities,  asapplied 
to  real  estates,  were  conducive  to  the  power 
and  grandeur  of  ancient  families,  and  grati- 
fying to  the  pride  of  the  aristocracy;  but 
they  were  extremely  disrelished  by  the  nation 
at  large,  as  being  inconsistent  with  the  free 
and  unfettered  enjoyment  of  property.  'The 
reluctant  spirit  of  Engl  Isb  liberty, '  said  Lord 
Kortblngton,  'would  not  submit  to  tbe  stat- 
ute of  entails ;  and  Westminster  Hall,  sidlne 
with  liberty,  found  means  to  evade  it. 
Common  recoveries  were  Introduced  to  bar 
estates  tall ;  and  then,  on  the  other  hand,  pro- 
visos and  conditions  not  to  alien 
where  introduced  to  recall  perpetuities.  The 
courts  of  law  would  not  allow  any  such  re- 
straints .  to  be  valid. 
.  .  .  Executory  limitations  were  next  re- 
sorted to,  that  men  might  attain  the  same 
object.  .  .  .  This  species  of  limitation 
.  .  *.  was  slowlv  ana  cautiously  admit- 
ted, prior  to  the  leading  case  uf  PeUt  v. 
BrotDn"  (1620)  Cro.  Jac.  690,  which  "estab- 
lished the  legality  of  an  executory  devise 
of  tbe  fee  upon  a  contingency  not  exceeding 
one  life,  and  that  it  could  not  be  barred  by 
a  recoverr.  .  .  ,  The  limits  of  an  exe- 
cutory aevlse  were  gradually  enlarged. 
.  .  .  In  1786  ...  the  addition  of 
twenty-one  years  to  a  life  or  lives  in  being 
was  held  to  be  admissible.  .  .  .  A  de- 
vise of  lands  in  fee  to  such  unborn  son  of 
a  feme  eotert  as  should  Brst  attain  the  age 
of  twenty-one  was  held  to  be  good ;  for  tlie 
utmost  length  of  time  that  could  liappen  be- 
fore Uie  estate  would  vest  was  the  life  of  tlie 
mother,  and  the  subsequent  infancy  of  tbe 
son.  .  .  .  When  an  executory  devise  Is 
duly  created.  It  Is  a  species  of  entailed  es- 
tate." 4  Kent,  Com.  264  .  366.  267,  370. 
"All  these  perpetuities  [of  eutallment]  were 
against  tiie  reason  and  policy  of  the  common 
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law ;  for  at  common  law  all  iaheritances  were 
fee  simple.  .  .  .  The  tnie  policy  and 
rule  of  the  common  law  In  this  point  was  In 
effect  overthrown  by  the  statute  de  bonit  etm- 
diiionalHnu  made  anno  IS  Edw.  I.,  which  es- 
tablished a  general  perijctuity  by  act  of 

fiarliament,  for  all  who  bad  or  would  make 
t,  by  force  whereof  all  the  possessions  of 
England  In  effect  were  entailed  accordingly, 
which  was  the  occasion  and  cause  of  the  said 
and  divers  other  mischiefs. "  Mildinaj/'a  Que, 
6  Coke,  40.  "It  was  adjudged  by  Beresford 
that  the  issues  in  tall  should  not  alien  do 
more  than  they  to  whom  the  land  was  given, 
and  that  was  the  intent  of  the  makers  of  this 
act."  a  Inst.  886.  "The  nobility,  in  order 
to  perpetuate  their  possessions  in  their  own 
families,  prociired  the  statute  ...  to  be 
made."  By  allowing  estates  to  be  entailed, 
the  law  "made  it  impossible  to  diminish  the 
property  of  the  great  families,  and  at  the 
same  time  left  them  all  means  of  increase 
and  acquisition,  .  .  .  The  impossibil- 
ity of  obtaining  a  legislative  repeal  of  the 
Statute  ds  donia  induced  the  judgea  to  adopt 
verious  modes  of  evading  its  efiecta.  and  of 
enabliog  tenants  in  tall  to  charge  or  alien 
their  estates.''  1  Cruise,  Dig.  77.  78,  101. 
102.  "The  inconvenience  of  these  fettered 
inlieritances  is  as  strongly  described,  and  the 
policy  of  them  as  plainly  condemned,  in  the 
writings  of  Lord  Bacon  and  Lord  Coke  us  by 
subsequent  authors,  and  the  true  policy  of 
the  common  law  Is  deemed  to  have  been  over- 
thrown by  the  statute  de  donit,  establishing 
those  perpeuf  ties.  Attempts  were  frequently 
made  in  parliament  to  get  rid  of  them,  but 
the  bills  introduced  for  that  purpose  .  .  . 
were  uniformly  rejected  by  the  feudal  aristoc- 
racy, because  estates  tail  were  not  liable  to 
forfeiture  for  treason  or  felony,  nor  charge- 
able with  the  debts  of  the  ancestor,  nor  bound 
by  alienation.  They  were  very  conducive 
to  the  security  and  power  of  the  great  landed 
proprietors  and  their  families,  but  very  in- 
jurious to  the  industry  and  commerce  of  the 
nation.  It  was  not  until  Taltavtm't  Com 
[Hardr.  209],  19  Edw.  IV.,  that  relief  was 
obtained  aeainst  this  great  national  griev- 
ance, and  ft  was  given  by  a  bold  and  un- 
unezampled  stretch  of  the  power  of  judicial 
legislation.  The  judge  upon  consultation, 
resolved  that  an  estate  tail  might  be  cut  off 
and  barred  by  a  common  recovery.  .  .  . 
The  desire  to  preserve  and  perpetuate  family 
Influence  and  property  is  very  prevalent  with 
mankind.  ...  If  the  doctrine  of  entail 
be  calculated  to  stimulate  exertion  and 
economy,  by  the  hope  of  placing  the  fruits 
of  talent  and  industry  in  the  possession  of  a 
long  line  of  lineal  descendants,  undisturbed 
by  their  folly  or  extravagance,  it  has  a  ten- 
dency, on  the  other  hand,  to  destroy  the  ex- 
citement to  action  in  the  issue  in  tail,  and  to 
leave  an  accumulated  mass  of  property  in  the 
hands  of  the  Idle  and  the  vicious.  Dr.  Smith 
Insisted,  from  actual  observation,  that  entail- 
ments were  unfavorable  to  agricultural  im- 
provements. .  .  .  Some  of  the  most  dis- 
tinguished of  the  Scotch  statesmen  and 
lawyers  have  united  In  condemning  the  pol- 
icy of  perpetual  entaili,  as  remoTing  a  very 
powerful  inoentlve  to  preierrlng  fndust^ 
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and  honest  ambition.  They  are  condemned 
aaequally inezpedientandopproBsiTe.  .  .  . 
Entailments  an  recommended  in  monarchial 
governments  as  a  protection  to  the  power  and 
influenceof  the  landed  aristocracy ;  butsucb 
a  policy  has  no  application  to  republluan 
establishments,  where  wealth  does  not  forok 
a  permanent  distinction,  and  under  which' 
erery  Individual  of  eveir  family  has  hl» 
equal  riffhis,  and  Is  equally  Invited  by  the 
genius  of  the  Institutions  to  depend  upon  hl» 
own  merit  and  exertions.  Every  nimilr, 
stripped  of  artificial  supports,  Isooliged,  in 
tliis  country,  to  repose  upon  the  virtue  of  it* 
descendants  for  the  perpetuity  of  Its  fame.** 
4  Kent,  Com.  18,  19,  80 ;  Anderton  T.  JoA- 
aon,  supra. 

The  act  of  parllamentallowlng  estates  tall 
to  exist  in  England  had  no  effect  In  the- 
colonies  as  a  statute,  and  did  not  become- 
common  law  In  this  province  by  implied 
adoption.  "  Our  ancestors  brought  with  them 
only  such  parts  of  the  laws  or  England  as- 
wereadapted  to  their  new  condition,  and,  we- 
may  add  as  quite  important,  sucit  only  a» 
wereconforniaoletothelrprinciples.   .   .  . 
Not  only  in  regard  to  the  common  law,  but 
as  to  the  statutes  in  force  at  the  time  of  their 
settlement,  some  parts  were  adopted,  some- 
entirely  rejected,  and  some  adopted  with  im- 
portant raodiflcatloiu.''   1  HI.  Com.  108, 
Slmrswood's  note;  1  Kent,  Com.  178 ;  Coneont 
Mfg.  Co.  T.  Boberttm,  66  N.  H.  1,  6,  7,  16, 
17.  19,  18  L.  R.  A.  679;  State  v.  Saundert, 
66  N.  H.  89.  72,  78,  18  L.  R.  A.  646 ; 
liicker,  66  N.  H.  207,  226,  24  L.  R.  A.  740. 
The  ancient  policy  of  the  common  law  that 
inheritances  should  he  vested,  alienable,  and 
unfettered  was  thepolicy  of  the  New  Hamp- 
shire colonists.   They  were  not  members  of 
the  ruling  class  who  introduced  the  grievance- 
of  perpetual  entails.    The  statute  de  donii, 
not  being  conformable  to  their  principles  or 
adapted  to  their  institutions  and  wants,  waa 
a  part  of  a  great  body  of  law  from  whicb 
they  liberated  tliemselves  by  migration.  Thft 
Act  of  1887  (Rev.  Stat  chap.  129,  g  1 ;  Id. 
chap.  S40),  authorizing  tenants  in  tall  t» 
convey  by  deed,  was  declaratory  of  the  com- 
mon law  iWeOa  V.  Oleott,  Kirby  (Conn.) 
118;  GhappelY.  Brewiter,  Id.  IIH;  Samiltonv. 
Hem-pated,  8  Day,  383),  and  was  designed  to- 
remove  the  doubt  which  naturally  ezisted  iik 
the  absence  of  explicit  legislation  {Jeteetl  v. 
Wamtr.  85  N.  H.  176.  177,  180),  and  which 
had  been  a  reason  for  resorting  to  the  col- 
lusive Action  of  a  common  recovery  (2  Bl. 
Com.  8C7-861)  In  some  conveyances  of  New 
Hampshire  land.    A  rule  against  perpetui- 
ties, applicable  to  entails  and  the  creation  of 
estates  at  future  times  unreasonably  remote, 
is  a  doctrine  of  the  common  law  that  "grow* 
out  of  the  situation  and  circumstances  of  th» 
people"  {Brovm  v.  Langdon,  Smith  (N.  H.) 
178,  182)  ;  in  other  words,  out  of  that  general 
convenience  which  is  public  policy.  The- 
question  of  policy  necessarily  relates  to  the 
community  whose  interests  are  concerned. 
In  1699  the  court  "held  that  an  ezecutory 
estate  to  rise  within  the  compass  of  a  rea- 
sonable time  Is  good;  Uiat  twenty,  nay, 
thirty,  ycsn  has  been  thought  a  reasonabla 
time.   So  is  the  compass  of  a  life  ot  lives; 
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for,  let  the  Mres  be  neTer  lo  many,  there 
must  be  a  aurrivoT,  and  so  it  Is  but  the 
leoKih  of  that  life  (for  Twisden  used  to  say 
the  candles  were  all  lighted  at  once) ;  but 
they  were  not  for  going  one  step  further,  be- 
cause these  limitations  make  estates  un- 
alienable, every  eiecutory  devise  being  a 
perpetuity  as  for  as  It  goes, — that  is  to  say, 
an  estate  unalienable,  though  all  mankind 
Join  in  the  conveyance. "  SeatUrwood  T. 
1  Balk,  m  "At  first  it  was  held  that  the 
oontio^ncy  must  happen  within  the  compass 
of  a  life  or  lives  in  being,  or  a  reasonable 
number  of  years.  At  length  it  was  extended 
a  little  further,  viz.,  to  a  child  &n  nnUrtf  ta 
men  at  the  time  of  the  father's  death ;  .  .  . 
and  the  rule  hts,  In  many  instaooes,  been 
extended  to  twemty-Mie  years  after  the  drath 
of  a  person  In  being."  Qoot^tU  t.  "Wood 
(1740)  WlllesRep.  311,  218.  "The  number 
of  contingencies  are  not  material  if  they  are 
all  to  happen  within  a  life  in  being,  or  a  rea- 
sonable time  afterwards.  *  Qulliwry.  "Wiekett, 
1  WIls.  105.  107.  "The  only  qaestioo  is 
whet^  th^  an  to  happen  within  a  rea- 
Kmable  time  or  not."  Buller.  J.,  In  ^Uvt- 
«m  T.  Wootfford,  4  Ves.  Jr.  327,  838.  "The 
oontlngendes  oueht  to  be  such  as  may  happen 
within  a  reasonable  time;  as  within  one  or 
mora  life  or  lives  in  being,  or  within  a 
moderate  term  of  years,  for  courts  of  justice 
will  not  indulge  even  wills  so  as  to  create  a 
perpetuity,  which  the  law  abhors,  because 
by  perpetuities  (or  the  settlement  of  an  In- 
terest which  shall  go  in  the  succession  pre- 
scribed without  any  power  of  alienation)  es- 
tates are  made  incapable  of  answering  those 
ends  of  social  commerce,  and  nrovidiDg  for 
the  sudden  contingencies  of  private  life,  for 
which  property  was  at  first  established."  3 
Bl.  Com.  178, 174.  "Bach  contingency  must 
happeD  within  a  short  space  of  time,  tuch  as 
a  life  In  being  or  some  few  years  after ;  other- 
wise It  would  be  in  a  testator's  power  to 
limit  an  estate  unal  tenable  for  generations  to 
come. — a  power  which  the  law  very  wisely 
denies  to  every  man,  as  the  exertion  of  ft 
would  tend  to  render  property  in  great 
measure  aseless  to  the  general  purposes  and 
calls  of  a  commereiaT  society."  Feame, 
Remainders,  814,  815.  "The  object  of  the 
rule  sgainst  perpetuities  was  to  prevent  prop- 
erty's being  tiol  up  for  a  longer  time  than 
was  deemed  reasonable,  so  that  it  could  not 
be  alienated  absolutely  by  the  owners."  14 
Am.  L.  Rev.  387.  "  Tlie  object  of  the  rule 
against  perpetuities  cannot  be  simply  to 

{trevent  Uie  tying  up  a  particular  parcel  of 
and,  or  other  specific  thing,  as  would  seem 
ftom  Uie  language  of  many  of  the  hooks; 
.  .  .  for  It  is  applied  to  a  legacy  of 
money,  and  also  when  the  trustees  .  .  . 
have  power  to  change  the  investment.  In 
such  cases  no  ■peoiflc  property  is  rendered 
inalienable.  ...  A  perpetuity  of  this 
sort  is  necessarily  created  when  a  fund  is 
devoted  to  a  charity  absolutely.  Even  if 
specific  property  is  not  rendered  inalienable, 
the  proceeds  of  the  fund  can  only  be  applied 
in  one  way  forever."  4  Kent,  Com.  388,  note 
by  Holmei.  "It  has  been  .  .  .  said 
that,  if  future  interests  cui  be  alienated  or  n- 
leased.  tbey  cannot  be  too  remote,  and  that 
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the  rule  against  perpetuities  Is  aimed  only 
at  such  limitations  as  tie  up  property  so(i 
take  it  absolutely  out  of  commerce.  .  .  . 
The  rule  applies  to  cases  where  there  Is  no 
tying  up  of  property.  For  instance,  suppose 
real  ana  persoDal  property  are  given  to  trust- 
eesand  their  heirs,  with  full  power  of  chang- 
ing investments,  but  upon  trusts  which  may 
arise  more  than  twenty-one  years  after  lives 
in  being;  such  trusts  are  void,  yet  no  prop- 
erty is  tied  up.  But,  further,  conditional 
limitations  may  be  bad  for  remoteness, though 
they  are  raleasable  or  alienable.  .  .  . 
The  true  object  of  the  rule  against  perpetui- 
ties is  to  prevent  the  creation  of  interests  on 
remote  contingencies.  Its  effect  in  remov- 
ing restrictions  on  the  immediate  conveyance 
of  property  is  only  an  IncideoL  ...  It 
is  not  the  alienability  of  an  Interest  depend- 
ent on  a  remote  contiogency,  but  ita  utterly- 
uncertain  value,  which  furnished  the  sufif- 
cient  justification,  if  it  was  not  the  original 
ground,  of  the  rule  against  perpetuities.  If 
there  is  a  gift  over  of  an  estate  on  a  remote 
contingency,  the  market  value  uf  the  interest 
of  the  present  owner  will  be  greatly  reduced, 
while  the  executory  gift  will  sell  for  very 
little ;  or,  in  other  words,  the  value  of  the 
present  interest  plus  the  value  of  the  exe- 
cutory gift  will  fall  far  short  of  what  would 
be  the  value  of  the  property  if  there  were 
no  executory  interest."  Gray,  Perpetuities, 
^  140.  141,  15B,  386,  341,  368,  360. 

The  alienable  character  of  property  Is  not 
usually  understood  in  a  sense  large  enough 
to  bring  a  case  of  this  kind  (a  trust  with  full 
power  of  changing  investments)  within  the 
operation  of  the  rule  against  remoteness. 
The  reasons  of  the  rule  sre  not  fully  stated 
la  the  authorities.  Its  application  may  re- 
quire a  wide  view  of  public  policy,  includ- 
ing the  legal  nature  and  dcqlgn  of  property, 
the  reasonable  extent  of  an  owner's  posthu- 
mous control,  and  tlie  ecoaomlc  and  moral 
effects  of  realty  and  perfionalty  being  largely 
held  in  trusts  of  long  duration  for  mere  ac- 
cumulation, or  for  purposes  of  entailment. 
Divers  evils  could  be  materially  increased 
and  unduly  perpetuated  If  the  law  allowed 
long-continued  a(»!umu]ations  of  estates  in 
trust  for  future  private  use,  or  appropriations 
to  maintain  grantees  or  legatees,  and  their 
heirs,  forever  or  for  many  generations,  with- 
out effort  or  care  on  their  part,  and  without 
ability  to  waste  or  lose  the  capital  devoted 
to  their  support.  "The  most  uolversal  and 
effectual  way  of  abandoning  property  is  by 
the  deatb  of  the  occupant,  when,  boUi.the 
actual  possession  and  intention  of  keeping 
possession  ceasing,  the  property  which  is 
founded  upon  such  possession  and  Intentlou 
ought  also  to  cease,  of  course ;  for,  naturally 
speaking,  the  instant  a  man  ceases  to  be,  ha 
ceaoes  to  have  any  dominion  ;  else,  if  he  bad 
a  right  to  dispose  of  his  acquisitions  one 
moment  beyond  his  life,  he  would  also  have 
a  right  to  direct  their  disposal  for  a  million 
of  ages  after  bim,  which  would  be  highly 
absurd  and  inconvenient.  All  property  must 
therefore  cease  upon  death,  coDsidcrinfc  men 
as  absolute  Individuals,  and  aDConnected 
with  eirll  society."  9  Bl.  Com.  10.  What- 
ever may  have  been  tiw  origin  of  proprietary 
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rights,  the  povrer  of  ffraotora  and  teitaton  to 
•control  the  tenure,  posflesstoD,  uu,  and  al< 
ienatlon  of  property  after  It  reawB  to  be  thelra 
Is  one  of  the  subjects  on  which  the  luteroats 
-of  society  are  sufflcieotly  clear  and  stroug  to 
be  evidence  of  common  law.  By  that  law  an 
owner's  imposition  of  unrensoimble  restric- 
tions  upon  the  legs)  and  equitable  titles  of 
hiB  succeiBors  is  not  one  of  the  rights  of  which 
property  conststs;  and  the  common-law  ele- 
ments  of  ownership  are  not  extinguished  by 
a  statute  confcrriDg  or  regulating  the  power 
•of  alienation  by  deed  or  will.  An  iB^bllity 
to  postpone  tlie  resting  of  an  estate  for  an 
unreasonable  time  is  one  of  many  instances 
-of  a  proprietor's  loss  of  control  when  he  parts 
with  his  title.  The  rule  against  remoteness 
is  not  a  detached  doctrine,  but  a  broader 
principle,  applied  to  the  creation  of  remote 
interests.  "The  policy  of  the  law,  where  a 
man  dies  leaving  an  infant  son,  restrains  al- 
ienation until  such  infant  attains  twenty-one ; 
and,  as  such  infant  may  not  be  bora  until 
nine  or  ten  monlhs  or  perhaps  a  further  period 
after  tha  death  of  its  father,  the  power  of  al- 
ienation is,  of  course,  susiiended  during  that 
period ;  and,  as  the  law  imposes  such  sus- 
pension of  the  power  of  alienation  on  the  in- 
fant, so  it  will  permit  such  suspense  by  the 
owner  fora  like  period,  for,  whether  it  arises 
from  the  act  of  the  law  or  of  the  party,  the 
«ffect  will  Im  the  same  in  relation  to  the  In- 
terest of  the  public  In  property,  which  Is 
what  Is  consulted  in  the  doctrine  of  perpetui- 
ties." Fearae,  Remainders,  821,  Powell's 
note:  3  Fearne,  Remainders,  4th  ed.  p.  118. 
"EstAtes  may  be  unalfenabls  for  lives  in 
being  and  twenty- one  years,  merely  because 
a  life  may  be  an  infant  or  en  ventre  ta  mere." 
Arden,  M.  R.,  In  Thettuuon  r.  Woodford 
(1799)  4.  Ves.  Jr.  337,  887.  "Theestabllshed 
length  of  time  during  which  the  Testing  may 
be  suspended  Is  during  a  life  or  lives  in  be- 
ing, the  period  of  gestation,  and  the  infancy 
of  such  posthumous  child."  Macdonald,  0. 
B.,  delirering^the  opinion  of  the  Judges  In 
ITt^VMon  T.  Woodford,  11  Ves.  Jr.  113,  143 ; 
Id.  (1605)  1  Bos.  ft  P.  (N.  R.)  857,  898. 
*  That  rather  Implies  that  he  thought  the  rule 
was  confined  to  cases  of  minority. "  BayleT, 
B.,  delivering  the  opinion  of  the  judges  in 
Ca^elt  T.  P(Umer,  10  Blng.  140,  146;  Id. 
(1883)  1  Clark  &  F.  873.  ^The  twenty  one 
years  are  Introduced  to  provide  for  the  mi- 
nority of  a  child  bom.  and  a  few  months  are 
allowed  to  let  in  a  posthumous  child."  SaW' 
ley  V.  Northampton,  8  Mass.  8,  88,  5  Am. 
Dec.  66;  Gray,  Perpetuities,  %^  171,  176. 
■"  Upon  the  introduction  of  executory  devises, 
.  .  care  was  taken  that  the  property 
which  was  the  subject  of  them  should  not  be 
tied  up  beyond  a  reasonable  time.  .  .  . 
The  cases  of  Lloyd  v.  Carew,  Show.  P.  0. 
187,  Id  the  year  1606,  and  Marki  T.  Marka, 
10  Mod.  419.  in  the  year  1719,  established  the 
point  that  for  certain  purposes  such  time  as, 
with  reference  to  those  purposes,  might  be 
deemed  reasonable  beyond  a  life  or  lives  in 
being,  might  be  allowed.  The  purpose  in 
-each  of  those  cases  was  to  give  a  third  person 
an  option,  after  the  deau  of  a  particular 
tenant,  to  purchase  the  estate;  and  twelve 
months  In  the  first  case,  vA  three  months  la 
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the  other,  were  held  a  reaemable  time  tat 
that  purpoeo.  These  eases  ...  do  not 
necessarily  warrant  an  inference  that  a  term 
of  twenty-one  yean,  for  which  no  special 
or  reasonable  purpose  Is  assigned,  would  also 
be  allowed.  .  .  .  Tayl&rr.  BiddaU  {\9m) 
3  Mud.  380.  Is  the  first  instance  we  have  met 
with  in  the  books  in  which  so  great  an  ex- 
cess OS  twenty-one  years  after  a  life  or  lives 
in  being  was  allowed.  .  .  .  That,  how- 
ever, was  a  case  of  infancy,  and  It  was  on 
account  of  that  infancy  that  the  vesting  was 
postponed.  This  case  was  followed  by,  and 
was  the  foundation  of,  the  decision  in 
phent  T.  8t€phenM  (1786)  Cas.  (.  Talb.  333. 
.  .  .  This,  also,  was  a  case  of  infancy. 
It  was  on  account  of  that  Infancy'  that  the 
Testing  of  the  estate  was  postponed.  .  .  . 
These  decisions,  therefore,  do  not  distinctlj 
or  necessarily  establish  the  position  that  a 
term  in  gross  for  twenty-one  years,  without 
any  reference  to  infancy,  after  a  life  at  lives 
in  em,  will  be  good  by  way  of  executory 
devise;  but  there  is  nothing  in  them  nec- 
essarily to  confine  it  to  casee  of  infancy. 
.  .  .  The  limit  Is  a  life  or  lives  In  being, 
and  twenty-one  years  afterwards,  without 
reference  to  the  Infancy  of  any  person  what- 
ever. This  .  .  .  will  not  tie  up  the  al- 
ienation an  unreasonable  length  of  time." 
OadtU  V.  Palmer,  10  Blng.  140.  143-144,  151 ; 
Id.  (1888)  1  Clark  &  F.  873.  In  the  same 
case  it  was  held  that,  although  a  period  of 
twenty-one  years  can  be  allowed  wlthoul:  an 
Infant,  a  period  of  nine  monUif  cannot  be 
allowed  without  gestation. 

The  devise  to  trustees  for  the  support  of  t^e 
testator's  children  during  tbeir  lives,  .re- 
mainder to  his  grandchildreD  (bom  and  un- 
born) when  the  youngest  Is  forU  years  old, 
Is  an  onreasonalue  suspension  of  um  gruid- 
cfaildren's  future  estate.  The  vesting  of 
their  remainder  cannot  be  postponed  beyond 
the  time  wiien  the  youngest  is  twenty-one. 
Marttm  v.  Ckirter,  13  N.  H.  ISO,  163  ;  Dennett 
v.  DenneU,  40  N.  H.  408,  608,  48  N.  U.  400, 
601 ;  Wood  V.  Griffln.  46  N.  H.  230,  334.  The 
number  of  lives  in  being  that  may  be  des- 
ignated as  a  part  of  the  period  of  postpone- 
ment, and  the  power  of  including  the  lives 
of  persons  to  whom  no  Interest  is  glvoi,  and 
adding  a  term  of  twenty -one  years  In  gross 
without  reference  to  the  infancy  of  a  benefi- 
ciary (Gray,  Prepetultles,  171-190,  316- 
319.  338,  234;  Lewis,  Perpetuities,  167),  are 
open  questions  In  this  jurisdiction.  A  devise 
to  trustees  for  accumulation  during  the  livei 
of  all  the  testator's  descendants  ll^ng  at  his 
death,  and  twenty-one  years  more,  without 
reference  tn  a  case  of  infaDCy,  and  then  to  his 
most  wealthy  heir  bearing  his  name,  would 
require  an  examination  of  the  reasons  of  the 
law,  and  of  the  reasons  given  for  the  judg* 
ments  rendered  In  such  eases  as  Tk^uteon  v. 
Woodford,  1  Bos.  &  P.  (N.  R.)  867,  4  Vefc 
Jr.  337, 11  Ves.  Jr.  113,  and  Oadett  v.  Ptitmar, 
before  cited.  There  are  many  English  rules 
the  adoption  of  which  is  not  necessary  here 
to  prevent  a  disturbance  of  titles ;  and  Britlon 
V.  Turner.  6  N.  H.  481,  486.  26  Am.  Dee. 
718,  and  BaU  v.  Chaffee,  14  N.  H.  31S.  83»- 
S40,  are  precedents  for  a  OQurse  that  maj 
be  taken  oa  any  subject  whan  fcwelgn  aa- 
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thOTitles  are  In  ooofltet  wltb  elementary  prin- 
ciple. The  opinion  of  the  majority  of  the 
flourt  in  Sail  t.  Ohaffa  sustains  a  testator's 
In^tioD  against  an  EngliBb  rule  of  construc- 
tioD  in  tbe  application  of  the  law  of  perpe- 
tnltles.  In  Duke  of  Norfotk't  Gate,  8  Ch. 
Cat.  1,  M,  40.  Lord  Nottingham  iras  pressed 
with  its  case:  "Suppose  a  contingency 
which  must  take  effect,  if  at  all,  within  one 
Irandred  years,  bat  may  not  take  effect  any 
■Doner.  What  thenf  Where  will  you  stop?" 
■  Where  T"  he  answered.  "Why,  everywhere, 
where  there  Is  not  any  Inconvenience.  .  .  . 
Ton  may  limit,  itseemi,  upon  a  contingency 
to  happen  In  a  life.  What  if  it  he  limited, 
If  radi  a  one  die  without  Itene  within  twenty- 
<me  years  or  a  hundred  years,  or  while  West- 
minster Hall  stand?  Where  will  yon  stop, 
if  you  do  not  stop  here!  I  will  tell  you 
where  I  will  stop :  I  will  stop  wherever  any 
visible  inconvenience  doth  appear."  Grav, 
Perpetuities,  ^  160.  Entails,  pcrpetuitlra, 
ratraints  on  use  {Fott&r  t.  Fotttir,  N. 
H.  S5)  or  alienation,  and  contracts  in  ra- 
etralnt  of  trade  {Serd^fdt  v.  Maxim  SorAen- 
f^t  OvTU  (ft  Atnmvnition  Oo.  lAmiUd  [1894] 
App.  Cas.  585,  6S8,  564)  present  questions 
of  visible  Inconvenience,  generally  called 
questions  of  public  policy,  in  tbe  deciaibn 
m  which  It  mav  be  necessary  to  consider 
what  Is  Teasonable  and  expedient 

The  fuedal  doctrine  of  forfeiture  for  and 
by  a  conveyance  of  a  larger  interest  than  the 
grantor  has  is  no  part  of  onr  common  law. 
FUtehar  T.  Ohamberlin,  61  N.  H.  488,  488, 
464.  A  lease  for  forty  years,  made  under  a 
power  to  lease  for  twenty-one  years,  is  good 
for  twenty  one.  Alexander  v.  Alexander,  3 
Tes.  Sr.  644.  Under  a  statute  restricting  to 
a  term  not  exceeding  twenty-one  years  the 
time  for  which  a  tenant  for  life  can  be  em- 
powered to  lease,  a  testamentary  gift  to  a 
tenant  for  life  of  a  power  to  lease  ^r  sixty, 
three  years  is  not  void.  If  he  makes  a  lease 
for  more  than  twenty-one  years,  it  is  void  for 
the  excess,  and  no  more.  Nelson,  Oh.  J., 
«nd  Bronson  and  Cowen,  JJ.,  in  Boot  v.  Stuff- 
tetatU.  18  Wend.  867.  278,  275-277.  200,  201. 
DOS,  806,  807,  8ia  "If  I  had  come  to  a  dif- 
ferent conclusion,"  says  Nelson,  Ch.  J.,  "nod 
been  obliged  to  hold  the  power  to  lease  vtfd, 
still  I  could  not  concur  with  the  court  Iwlow 
In  breaking  up  the  other  independent  por- 
titms  of  tbe  will.  .  .  .  Tbe  chancellor 
.  .  .  argues  that  the  general  and  impor- 
tant Intent  of  the  testator  was  to  give  a  I>ene- 
flcial  estate  to  his  children  in  preference  to 
remoter  descendant!),  and  that  the  loss  of  the 
power  so  far  defeats  this  intent  that  the  will 
cannot  consiatently  be  upheld.'  But  it  must 
not  be  forgotten  that  it  is  at  least  equally 
clear  that  the  testator  did  not  intend  his  chil- 
dren should  take  the  fee;  that  he  secured  to 
their  children  or  descendants.  For  aught  we 
can  know,  he  had  good  reasons  for  thus^with- 
holding  it.  .  .  .  We  caonot  comprehend 
the  operations  of  the  mind  of  the  testator, 
and  bit  with  certainty  the  motive  that  led  to 
this  provision.  The  nearest  approximation 
to  be  made  Is  by  considering  the  language  he 
has  used;  and  .  .  .  I  am  .  .  .  un- 
able to  say  that  the  intent  to  Kive  the  power 
to  leaae  was  paramount  to  that  which  oper- 
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ated  to  give  the  estate  for  life,  or  that,  if  he 
had  known  the  power  to  be  void  he  would 
have  given  the  fee.  On  the  contrary,  the 
peculiar  and  special  feature  of  the  will  ap< 
pears  to  tie  the  provision  which  secures  be- 
yond contingency  the  estate  to  the  descend- 
ants of  his  children.  That  is  the  object  and 
end  of  the  whole  will.  The  life  estates,  the 
power  of  appointment,  and  the  remalndert 
over  in  default  are  all  in  furtherance  of  this 
design  and  agreeably  to  the  rules  of  law. 
Thus,  the  life  estates  are  an  inseparable  part 
of  the  scheme  of  this  family  settlement,  and 
must  be  maintained  to  carry  it  into  effect. 
It  I  must  take  the  place  of  the  testator,  and 
decide  for  him  whether  he  would  eive  up  tho 
power  to  lease,  or  the  residue  of  the  will, 
.  .  .  I  must  say  he  would  have  yielded 
the  former ;  that  tbe  disposition  of  the  residue 
does  not  nec^sarily  hang  upon  it."  "I  do 
not  think  we  are  required  by  any  rule  of 
construction,"  says  Cowen,  J.,  in  the  same 
case,  "  to  declare  that  a  power  which,  when 
executed  In  a  proper  way,  within  legal  lim- 
its, would  be  perfectly  valid,  is  void  because 
an  abortive  attempt  may  be  made  under  it 
to  create  an  estate  so  remote  as  improperly 
to  suspend  alienation.  .  .  .  We  are  to 
read  this  will  Just  as  if  the  testator  had  in- 
corporated in  it  all  the  provisions  of  the  re- 
vised statutes  any  way  applicable,  and  then 
declared  that,  so  far  as  chose  statutes  allow, 
be  desired  his  will  might  prevail,  and  that  it 
should  be  void  in  thme  respects  only  wherein 
they  declared  it  should  be  invalid.  .  .  . 
In  Alexander  v.  Alexander,  3  Ves.  Sr.  644,  the 
master  of  the  rolls  said :  'Suppose  a  power 
to  lease  for  twenty- one  years,  and  he  leases 
for  forty ;  Uiat  shall  be  good  for  the  twenty- 
one,  because  it  is  a  complete  execution  of  tho 
power,  and  tt  appears  how  much  he  has  ex- 
ceeded it.  If  the  court  can  see  the  bounda- 
ries, it  will  be  good  for  the  execution  of  the 

!)ower,  and  void  as  to  the  excess.*  In  Thd' 
UMon  V.  Woodford,  4  Ves.  Jr.  836,  Buller, 
J.y  followed  Lord  Talbot  when  he  declared 
that  in  the  case  of  wills  '  the  method  of  the 
courts  has  been  not  to  set  aside  the  intent 
because  it  cannot  take  effect  so  fully  as  the 
testator  desired,  but  to  let  It  work  as  far  aa 
it  can.'  .  .  .  These  sound  views  have 
grown  into  a  maxim  applicable  to  almost 
every  legal  transaction,  '  VaUat  quantum 
tatere  poUtt.'  To  deeds,  wills,  and  the  exe- 
cution of  powers  may  be  added  Judgments, 
awards,  and  all  contracts,  releases,  and  dis- 
charges. .  .  .  '  Utile  non  debet  per  inutiU 
vitiari.'  .  .  .  Suppose  the  parents  [of 
tbe  testator's  grandohildren]  to  prove  insol- 
vent, dissipated,  or  extravagant,  it  would  be 
a  disgrace  to  the  law  should  we  break  up  the 
titles  of  these  innocent  objects  of  the  testa- 
tor's bounty,  and  put  them  to  the  hazard  of 
final  loss  by  an  Idle  slip  of  the  pen  in  the 
creation  of  a  leasing  power."  "Courts  lean 
in  favor  of  the  preservation  of  all  such  valid 
parts  of  a  will  as  can  be  separated  from  those 
that  are  invalid,  without  defeating  the  gen- 
eral intent  of  the  testator.  .  .  .  A  single 
trust,  created  for  two  purposes,  — one  lawful 
and  the  other  unlawful, — is  good  for  the  law- 
ful purpose,  although  void  tor  the  unlawful 
one.*  Barritm  v.  ffarriton,  86  N.  T.  648, 
•i 
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647,  MS.  "It  ts  difficult  to  discover  aoy 
principle  which  forbids  the  sustalniiig  of 
uie  general  Intent  of  the  testator  by  cutting 
off  a  void  trust  wblcli  is  separable  from  other 
valid  trusts.  In  a  case  where  the  trust  which 
1b  defeated  is  independent  of  the  other  dlspo- 
sitioDB  of  the  will,  and  subordinate  to  them, 
and  is  not  an  essential  part  of  the  nneral 
scheme."  JTaniss  v.  Jfonte,  48  N.  T.  808, 
884.  This  is  "merely  a  statement  In  another 
form  of  the  Keneral  proposition  that  valid 
ud  void  trusts,  when  independent  of  ench 
other,  may  be  separated,  and  the  one  rejected 
and  ihe  other  sustained."  Van  Sehuyver  v. 
MMlford,  69  N.  Y.  426,  488.  "When  several 
trusts  sre  created,  and  they  are  independent 
of  each  other,  each  trust  complete  in  itself, 
and  the  legal  can  be  sepanUed  from  the  il- 
legal, and  upheld,  without  doing  Injustice, 
or  defeating  what  the  testator  might  in  the 
emergency  be  presumed  to  wish,  the  Illefral 
trust  may  be  cut  ofl,  and  the  legal  permitted 
to  stand,  and  thus  the  intention  of  the  tes- 
tator he  effectuated  so  far  as  the  law  will 
permit."  Kmn«dt  t.  fiy,  100  N.  T.  184, 
197.  18S;  ITiufonnMd  T.  OurtU,  197  N.  T. 
698,  S41,  542.  "Oonrts  ahonld  endeavor,  by 
every  resonable  Intendment  and  by  a  liberal 
construction,  to  sustain  a  testamentary  dis- 
position of  property,  when.  In  so  doing,  they 
can  give  actual  and  just  effect  to  the  testa- 
tor's purpose,  and  validate  at  least  the  main, 
if  not  tiie  true,  part  of  a  restamentary  scheme, 
which  contemplates  distinct  and  severable 
acts."  Henderwn  v.  Htnderaon,  118  N.  T.  1, 
16.  "The  endeavor  Is  to  find  a  way  of  up* 
holding  the  will,  not  of  breaking  It  down." 
Greene  v.  Greene,  195  N.  Y.  508.  513.  "It 
is  now  considered  to  be  the  settled  rule  of . 
law  Id  New  York  that  tibe  will  of  a  testator 
ia  to  he  carried  into  effect  so  tar  aa  that  In- 
tention Is  consistent  with  the  rules  of  law : 
that  although  some  of  the  objects  for  which 
a  trust  is  created,  or  some  future  interests 
limited  upon  a  trust  estate,  are  Illegal  and 
void,  vet,  if  any  of  the  purposes  of  the  trust 
are  vslld,  the  legal  title  vests  In  the  trustees 
during  the  continuance  of  such  valid  objects 
of  the  tmst,  provided  the  legal  be  not  so 
mixed  up  with  the  Illegal  objects  of  the  trust 
that  one  cannot  be  susteined  without  giving 
effect  to  the  other. "   4  Kent,  Com.  28i,  noU 

Withholding  the  remainder  from  Barker's 
grandchildren  beyond  a  reasonable  time  was 
not  the  sole  or  the  main  purpose  for  which 
he  devised  nenrly  all  his  estate  to  trustees; 
and  his  inability  to  postpone  the  grandchil- 
dren's title  uareasooably  does  not  invalidate 
the  trustees'  title,  nor  prevent  their  doing 
the  lawful  fiduciary  work  which  he  ordered 
them  to  do.  The  general  devise  In  trust 
vests  the  legal  estate  In  them  for  such  legal 
purposes  as  require  their  services.    It  Is  a 

f;ood  devise  for  the  nlld  uses  (including  the 
nterests,  sbsolute  and  conditlooa),  of  C.  and 
H.)  for  which  the  trustees  are  directed  to 
hold  the  property  during  the  lives  of  C.  and 
H.  Greene  v.  Greene,  125  N.  Y.  506.  510. 
During  their  lives  the  trust  will  not  infringe 
any  rule  of  law.  During  the  Intended  con- 
tinuance of  the  trust  the  testator  meant  the 
remainder  should  vest  In  no  one  but  the 
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trustees.  The  law  does  not  give  his  dilldrea 
what  lie  gave  his  gnindcfaildren,  mv  give  his 
grandchildren  what  he  gave  his  children.  At 
some  time  the  grandchildren  will  have  their 
remainder.  If  nis  appointment  of  the  time 
when  it  is  to  pass  to  them  from  the  trustees 
were  a  mere  nullity,  the  consequence  would 
be,  not  that  substantially  the  whole  will 
would  be  unnecessarily  broken,  but  that  ^ 
remainder  would  pass  at  ^  termination  *A 
the  life  Interests  of  C.  and  H.  Beyond  Uiat 
time,  the  validity  of  the  trust  depends  upon 
the  question  whether  on  this  point  the  will 
Is  a  mere  nullity,  or  whether  the  testator's 
Intent  that  the  remainder  shall  pass  at  a  per- 
iod more  distant  than  the  law  allows  Is  car- 
ried into  effect  as  nearly  as  It  can  be:  that 
Is,  at  the  most  remote  legal  time.  In  Bum- 
benton  v.  Bumbertton  (1716)  1  P.  Wms.  WS, 
a  testator  "devised  his  estate  ...  to 
the  Drapers  Company  and  their  successors  In 
trust,  to  convey  the  premises  to  his  godson 
Matthew  Humberston  for  life,  and  after- 
wards, upon  the  death  of  the  said  Matthew, 
to  his  first  son  for  life,  and  so  to  the  first  son 
of  that  first  son  fur  life,  etc.,  and,  tf  no  Is- 
sue male  of  the  first  son.  then  to  the  second 
son  of  the  said  M:itil)ew  Humberston  for  life, 
and  80  to  his  first  son,  etc.,  and,  in  failure 
of  such  Ifttue  of  Matthew,  then  to  another 
Matthew  Humberston  for  life,  and  to  his  first 
SOD  for  life,  etc.,  with  remainders  over  to 
very  many  of  the  Humberstons  (I  think  about 
fifty)  for  their  lives  successively,  and  their 
respective  sons,  when  lK>m,  for  their  lives, 
without  giving  an  estate  in  tall  to  any  of 
them,  or  miiktiig  any  disposition  of  the  fee. 

By  Lord  Ciiancellor  [Cowper]  : 
Though  an  attempt  to  make  a  perpetuity  for 
Buccceslve  lives  Iw  vain,  yet,  so  far  as  Iscon- 
aistent  with  the  rules  of  law,  tt  ought  to  be 
complied  with,  and  therefore  let  allthe  sons 
of  these  several  Humberstons  that  are  alrudy 
born  take  estates  for  their  lives ;  but,  where 
the  limitation  is  to  the  first  son  unborn,  there 
the  limitation  to  sucli  unborn  son  shall  be 
In  tall  male."  By  "sons  .  .  .  already 
horn,"  "tt  must  be  assumed  that  the  court 
intended  sons  bom  at  the  time  of  the  tes- 
tatoi 's  death.  .  .  ,  The  distinctive  char- 
aclVr  of  the  practice  of  courts  of  equity.  In 
carrying  out  executory  trusts,  is  the  giving 
effect  to  them  as  far  as  possible  according  to 
the  intentions  of  their  author."  Lewis,  Per- 
petuities, 450,  451.  In  Bumbertton  v.  Rum- 
oernton,  "tlie  trust  was  ezecutorr :  and  In 
those  cases  the  courts  adopt  the  docirine  of 
cy  pri$.  That  mode  of  construction  is  inap- 
plicable where  .  .  .  the  devisees  take 
by  direct  devise  to  themselves."  Mortimer 
V.  Weat,  2  Sim.  274,  282.  '-'The  case  of 
ffumberaton  v.  Bumbertton  .  .  .  has  us- 
ually been  (x>nsldered  as  a  leadingautbority 
for  the  doctrine"  of  «y  pr^e.  "The  trust, 
however,  being  executory,  the  conrt  was 
autliorlzed  to  mold  the  limitations  so  as  to 
bring  them  within  the  eBtabllshed  limits.  In- 
dependently of  the  doctrine  in  queslion."" 
1  Jarman.  Wills,  4th  ed.  298,  notei.  When- 
the  construction  is  ejf  prh,  nothing  Is  gained 
by  giving  It  some  other  name.  "In  Purfitt 
V.  iJember,  L.  H.  4  Eq.  448,  where  It  waa 
considered  that  the  testatw  had  Intended  t» 
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create  a  series  of  life  estates  in  perpetuity, 
Lord  Romllly,  M.  A,  by  ey  prit,  gave  tbo 
unborn  Issue  an  estate  tail,  declaruig  that 
the  (loctrioe  was  not  confined  to  executory 
trusts ;  and  this  declaration  was  approved  in 
Hampton  v.  Bdman,  L.  R.  5  Ch.  I)iv.  188, 
190,  191."  Gray,  Perpetuities,  g  652.  A.S 
«y  pria  la  a  coDStruction  that  gives  effect  to 
appTOxtmatloDS  intended  by  the  testntor.  It 
cannot  depend  upon  a  devise  being  direct  or 
Indirect. 

"The  most  striking  Illustration  .  .  . 
of  the  anxiety  of  the  courts  to  prevent  the 
total  disappointment  of  the  testator's  inten- 
titm  by  the  operation  of  the  rule  against  per- 
petuiuea  is  afforded  by  the  doctrine  of  ey 

5ri$  or  approximation,  as  it  la  called.  This 
octrine  applies  ^here  lands  are  limited  to 
an  unborn  nerson  for  life,  with  remainder  to 
his  first  ana  other  sons  successively  in  tall. 
In  which  case,  as  such  limitations  an  clearly 
Incapable  of  taking  effect  ta  the  manner  In- 
tended,  .    .   .    the  doctrine  in  Questioo 

fives  to  the  parent  the  estate  tail  wat  was 
esigned  for  the  issue,  which  estate  tall  (un- 
less oarred  bv  the  parent  or  his  issue,  being 
tenant  in  tail  for  the  time  being)  will  com- 
prise, in  its  devolution  by  descent,  all  the 
persons  intended  to  liave  been  made  tenants 
In  tail  by  purchase.  The  intention  that  the 
testator's  bounty  shall  flow  to  the  issue  is; 
considered  as  the  main  and  paramount  de- 
sign, to  which  the  mere  mode  of  their  tak- 
ing is  subordinate,  and  the  latter  is  there- 
fore sacrificed."  1  Jarman,  Wills,  260.  961. 
"Where  a  testator  has  two  objects,— one 
primary  or  general,  and  the  otlier  secondary 
or  partlcalar, — ^which  an  inoom|iatlble,  the 
particular  Intention  must  be  sacrlSeed,  In 
order  that,  as  far  as  possible,  effect  may  be 
given  to  Uie  general  one."  Lewis,  Perpe- 
tuities, 426.  In  floMnaon  v.  SoMrtton  (1760) 
1  Burr.  88.  SO-SIS,  it  was  held  "that,  upon 
the  true  construction  of  the  said  will,  ... 
the  said  Lancelot  Hicks  mnst,  by  necessary 
Implication,  to  eflectnate  the  manifest  gen- 
eral intent  of  the  said  testator,  be  construe 
to  take  an  estate  In  tall  male,  .  .  .  not- 
witlistanding  the  express  estate  devised  to 
the  said  Lancelot  Hicks,  'for  his  life  and 
no  longer.'  "  In  Dodton  v.  Grew  (1767)  2 
WDs.  &9,  the  will  was:  "I  give,  devise, 
and  bequeath  onto  my  nephew  George  Grew 
all  my  lands  ...  for  and  during  the 
term  of  his  natural  life,  and,  from  ann  after 
his  decease,  to  the  use  of  the  issue  male  of 
his  body  lawfully  to  be  begotten,  and  the 
heirs  male  of  the  body  of  such  issue  male ; 
and,  for  want  of  sach  Issue  male,  tlien  I  give 
all  and  every  the  aforesaid  premises  unto  my 
nephew  Georsn  Dodson,  his  heirs  ud  as- 
signs, forevw."  George  Dodson  was  the 
plaintiff.  George  Grew  entered,  and  suf- 
xered  a  common  recovery,  and  died  without 
issue  male.  It  was  held  that  he  took  an  es- 
tate tail,  and  consequently  the  plaintiff  was 
barred  by  the  recovery.  "The  statute  of 
wills,*  aavs  Wilmot.  (A.  J.,  "gives  a  man 

rower  to  aerise  his  lands,  but  he  cannot  by 
is  will  create  a  per|>etuity,  nor  restrain  ten- 
ant in  tail  from  suffering  a  recoverv.  .  .  . 
The  intention  of  the  testator  dearly  was  to 
give  G«c«ge  Graw  u  estate  for  life  only, 
as  L.& A. 
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but  his  intention  also  clearly  was  tbat  all 
the  sons  of  George  Grew  should  take  in  suc- 
cession. Both  these  Intentions  cannot  take 
place.  .  .  .  llie  court  must  put  them- 
selves in  the  place  of  the  testator,  and  deter- 
mine as  he  would  have  done  If  m  had  been 
told  that  both  of  his  Intentions  .  .  .  could 
not  take  place,  and  bad  been  aAed  which  of 
them  he  desired  should  take  effect.  .  .  . 
If  we  balance  the  two  intentions,  the  weight- 
iest is  that  all  the  sons  of  George  Grew 
should  take  in  succession;  and  therefore 
.  .  .  George  Grew  must  be  adjudged  to 
have  been  tenant  In  tail,  for  the  testator's 

f;reat  intention  most  clearly  was  that  the 
ands  shonld  never  go  over  to  the  .  .  . 
plaintiff  but  upon  a  »ilure  of  issue  of  George 
Grew."  "The  great  intention,"  says  Clive, 
J,,  "is  to  give  In  Buccession  to  all  the  sons 
of  George  l3rew,  which  caoDot  be  without 
construing  it  an  estate  tail  in  him. "  "  Where 
there  appear  a  particular  Intent  and  a  gen- 
raal  intent,  the  general  must  take  place.' 
Bathurst,  J.,  in  toe  same  case. 

The  doctrine  of  cj/  pria  goes  on  the  prin- 
ciple "that  where  there  is  a  general  and  a 
particular  Intent,  and  the  particular  one 
cannot  take  effect,  the  words  shall  be  so  con- 
strued as  to  give  effect  to  the  general  Intent.* 
mijuon  V.  ^ardeattU  {Vm  8  T.  R  841, 
254.  "It  has  been  the  settled  doctrine  of 
Westminster  Hall  for  the  lost  thirty  or  for^ 
years  that  there  may  be  a  general  and  a  par- 
ticular intent  in  a  will,  and  that  the  latter 
must  give  way  when  the  former  cannot  other- 
wise be  carried  into  effect.  .  .  .  Noth- 
ing oould  be  more  positive  than  the  words 
of  tiie  will  in"  ieoMnsMT.  Robinaon**to  show 
a  particular  Intent  that  the  first  taker  should 
take  an  estate  for  his  life,  and  no  longer. 
But  there  was  a  general  intent  apparent, 
which  could  not  be  effected  but  by  giving 
him  an  estate  tail,  and  on  that  the  decision 
was  founded."  Doe  v.  Goopor  (1801)  1  East, 
929,  2S4.  "A  particular  intent  expreased  in 
a  will  must  give  way  to  a  general  Intent. 
.  .  .  It  is  not  to  be  inferred  that,  becauso 
the  heirs  of  the  body  cannot  take  In  the  par- 
ticular mode  prescribed  by  the  testator,  h9 
intended  that  they  should  not  take  at  all." 
Doe  V.  Sarvejf  (1826)  4  Bam.  &  C.  610,  630. 
"There  is  certainly  no  express  gift  to*  the 
sons  of  P.  H.  "as  tenants  in  tall ;  but  It  is 
contended  that,  in  order  to  effectuate  the  tes- 
tator's general  or  leading  intenti<m,  tbey 
must  be  held  so  to  take,  according  to  what 
has  been  called  the  doctrine  of  approzima- 
tioQ  or  ey  prit.  .  .  .  The  doctrine  of  «y 
prin,  in  reierecce  to  questions  of  perpetuity, 
arises  where  a  testator  gives  real  estate  to  an 
nnbom  person  for  life,  with  remaindw  to  the 
first  and  other  sons  vt  such  person  in  tall 
male,  or  with  remainder  to  the  first  and  other 
sons  of  such  person  in  tall  general,  with  re- 
mainder to  the  daughters  as  tenants  In  com- 
mon in  tail,  with  cross-remainders  amongst 
them.  In  such  a  case,  the  course  of  succes- 
sion designated  hy  the  testator  Is  one  al- 
lowed bylaw,  hut  the  direction  that  the  first 
taker  should  take  for  life  only,  with  re- 
mainder to  his  children  as  purchasers,  is  Il- 
legal, as  tending  to  a  perpetuity.  In  audi 
cases  the  law,  In  orler  to  prevent  the  testa- 
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tor'i  Intention  from  being  entirely  defeated, 
has  treated  his  expressed  In tentioo  as  dirlsl- 
ble  Into  two  parts :  First,  the  Intention  that 
the  first  taker  ud  his  issue  male  or  issue 

f;eDeral.  as  the  case  may  be>  shall  all  take 
n  succession,  accordinK  to  the  legal  course 
of  descent ;  and,  secondly,  t^e  Intention  that 
the  first  taker  shall  take  an  estate  for  life 
only,  and  that  his  children  shall  take  as  pur- 
cbaaers.  And,  the  two  intentions  being  thus 
ascertained,  the  courts  have  treated  them  as 
independent  of  each  other,  and  hare  said  that 
the  inability  to  carry  into  effect  the  second 
or  subordinate  Intention  shall  not  defeat  the 
primary  or  general  intention ;  and  such  a  de- 
rtse  has  therefore  been  held  to  give  an  estate 
in  tail  male  or  In  tail,  as  the  case  may  be, 
to  the  first  taker.  By  these  means,  the  estate 
.  .  .  will  go  in  the  precise  course  marked 
out  bj  the  testator,  though  it  will  be  (con- 
trary to  what  he  intended)  liable  to  be  di- 
vested from  that  course  by  the  act  of  the  first 
taker.  .  .  .  The  doctrine  has  been  long 
recognized,  and  we  should  be  unsettling 
landmarks  If  we  were  to  call  it  in  question. 
The  doctrine  Is  nowhere  more  clearly  stated 
than  Id  a  note  of  the  late  Mr.  Butler,  at  the 
end  of  Fearne's  chapter  on  the  rule  In  iS/isUw's 
Om  [1  C!oke.  88].  Feame,  Remainders,  204. 
.  .  .  '  The  courts  hare  considered  that  the 
testator's  primary  object  was  that  the  issue 
of  the  devisee  should  take  the  land,  and  tliat 
the  mode  in  which  the  issue  should  take  it 
was  the  testator's  secondarr  object,  or,  as  it 
has  been  usually  ezpressea,  that  the  former 
wes  hli  general,  the  latter  his  particular, 
intention.  Then,  In  oonforml^  to  their  uni- 
f<Hin  practice  of  effecting  the  testator's  in- 
tention as  far  as  possible,  they  have  thought 
themselves  required  to  adopt  that  construe- 
tlon  of  the  devise  which,  bv  includiiiR  the 
devisee,  satisfied  the  testator  s  general  inten- 
tion that  the  Issue  should  take,  but  which, 
at  the  same  time,  by  raising  In  the  issue  es- 
tates different  from  those  which  the  testator 
appeared  to  have  Intended  them,  sacrificed 
to  that  extent  his  particular  intention.'" 
Mmypenny  t.  Dering  (1847)  16  Mees.  &  W. 
418,  428,  429.  "That  an  estate  for  life  in  the 
plaintiff,  according  to  the  particular  Intent 
of  ttie  testator,  contravenes  no  rule  of  law, 
is  indisputable.  .  .  .  This  construction, 
however,  would  defeat  the  testator's  general 
intent,  which  was  to  create  an  interminable 
succession  of  estates  in  the  premises.  .  .  . 
To  effectuate,  therefore,  the  general  Intent 
of  Uie  testator,  it  is  necessary  to  vest  in  the 
plalutiff  a  fee  tail."  Allyn  v.  Mather  (1832) 
0  Conn.  114,  127.  If  the  intention  cannot  be 
carried  Into  full  effect,  it  is  to  be  carried  as 
□early  Into  effect  as  the  law  will  permit. 
What  the  real  intention  of  the  present  testa- 
tor was  with  respect  to  the  property  In  ques- 
tira  appears  to  be  clear.  He  wished  his  son 
to  enjoy  It  during  his  life,  and  his  grandson 
during  tilt  life,  uid  so  on  forever.  But  this 
IntentiCT  contravenes  a  legal  principle,  uul 
cannot  be  carried  Into  full  effect.  .  .  . 
As,  then,  the  intention  of  the  testator  cannot 
be  completely  effectuated.  It  becomes  neces- 
sary to  consider  what  estate  allowed  by  law 
will  be  nearest  to  that  which  he  Intended ; 
and  it  is  clear  that  an  eeUte  tall  will  better 
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correspond  with  his  views  than  an  estate  in 
fee  simple.  ...  An  estate  In  tall  male 
is  olearly  nearer  to  the  intention  of  the  tes* 
tator  than  an  estate  in  tall  general.  The  tes- 
tator designed  the  property  should  to 
from  eldest  son  to  eldest  son  Indefinitely, 
each  eldest  son  having  only  a  life  estate.  An 
estate  in  tail  male,  excluding  females,  would 
be  more  in  conformity  to  such  design  tlian 
an  estate  In  tail  general,  admitting  females.* 
Daggett,  J.,  In  the  same  case,  pages  120-131. 

In  Jaelaon  v.  Brown  (1835)  13  Wend.  437, 
a  testator  devised  land  to  bis  son,  8.,  for  life, 
remainder  to  the  first  son  of  S.  for  life,  re- 
mainder to  the  first  and  every  other  son  of 
the  eldest  son  of  S.  successively  in  tail  male. 
"It  is  an  established  principle,"  says  the 
court,  "In  the  decision  of  questions  arising 
under  wills,  that  the  Intention  of  the  testator 
shall  be  effectuated  in  so  far  as  such  intention 
Is  consistent  with  the  rules  of  law.   It  Is  a 

Erinclple  of  law  that  perpetuities  shall  not 
e  permitted  to  exist,— real  estates  shall  not 
be  BO  conveyed  or  devised  as  to  be  inalien- 
able lieyoud  a  certain  period,  — because  such 
perpetuities  tend  to  the  InconTenlenoe  and 

Prejudice  of  commerce  and  society.  .  .  . 
'lie  doctrine  of  approximation,  or,  as  It  la 
called,  the  e^pr^  doctrine,  .  .  .  has  been 
adopted  In  coses  where  the  t*8 tator  clearly 
Intended  to  give  estates  which  were  contrary 
to  the  rules  of  law ;  and,  in  construing  such 
devises,  the  court's  primary  object  was  to 
give  effect  to  the  general  intent  of  the  testa- 
tor, which  was  that  the  Issue  of  the  devisee 
should  take  tba  land,  and  that  the  mode  In 
which  the  Issue  should  take  wus  his  sectnidary 
object  or  his  particular  Intent.  In  order, 
therefore,  to  eff^t  the  testator's  Intent  as  far 
as  possible  (ej/  prit),  the  courts  adopt  that 
construction  of  the  devise  which,  by  Includ- 
ing the  Issue  of  the  devisee,  satisfied  the  tes* 
tator's  general  intent  that  the  issue  should 
take,  but  which  in  part  defeated  his  particu- 
lar intent  by  giving  to  his  Issue  estates  dlf* 
ferent  from  those  Intended  by  the  testatw. 
.  .  .  By  raising  the  estate  tall  in  9.,  we 
should  defeat  the  general  intent  of  the  testa- 
tor, to  wit,  that  of  continuing  the  estate  In 
his  descendants  as  long  as  the  rules  of  law 
will  permit,  If  the  will  gave  8.  on  estate 
tail,  our  statute  converted  it  Into  an  estate  In 
fee  simple ;  but,  If  8.  took  only  an  estate  for 
life,  then  the  perpetuity  is  carried  one  degree 
further  in  the  family  of  the  testator.  If  the 
law  will  permit  that  to  be  done,  then  It  Is 
the  duty  of  the  court  to  do  It,  as  more  nearly 
effecting  the  intention  of  the  testator.  .  .  . 
The  testator  intended  that  the  lessor  [the  old- 
est son  of  S.}  should  take  as  purchaser,  and 
not  as  heir.  This  intention  is  consistent  with 
the  rules  of  law,  and  should  be  carried  into 
effect.  It  was  also  the  testator's  intention 
that  the  lessor  should  take  an  estate  for  life 
only.  Ttiat  lotention  is  contrary  to  the  rules 
of  law,  as  tending  to  a  perpetuity.  That 
intention  the  court  cannot  effectuate.  But, 
to  effectuate  the  general  Intent  as  far  as  pos- 
sible, the  lessor  must  take  an  estate  of  In* 
heritance, — a  fee  simple."  "When  the  par- 
ticular intent  cannot  be  executed,  the  general 
intent  must  direct  the  construction."  Iiav>U§ 
r.  Northamfton  (1811)  8  Maia.  8,  S7.  5  Am. 
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Dec.  M.  "The  feneral  InteDtioo  1*  to  con- 
trol any  particular  icteDtioD.  .  .  .  '  Ut 
re*  magit  valeat  quam  pcreat. '  "  Maieotm 
T.  Malodlm  8  CuBh.  473,  477-479. 

"  Where  the  graeral  Intent  of  the  testator  Is 
cleftr,  and  it  Is  impracticable  to  give  effect 
to  all  the  language  of  tbe  liutromeiit  express- 
Ive  of  wnne  particular  or  special  intent,  the 
latter  most  yield  to  the  former.  .  .  . 
This  rule  is  now  clearly  established,  both 
in  the  English  and  American  coarts. "  Redf. 
Wills,  482.  4S3.  "  Tbe  doctrine  that  the  gen- 
eral Intoit  mast  overrale  the  particular  in- 
tent has  been  much,  and  we  conceiTe  Juatly, 
objected  to  of  late,  as  being,  as  a  general 
proposition,  incorrect  and  vagae,  aaa  likely 
to  lead  in  ita  application  to  erroneous  re- 
sults. .  ,  .  In  its  origin,  it  was  merely 
descriptlTe  of  the  operation  of  the  rule  in 
Shelley'*  Qm;  and  it  has  since  been  laid 
down  in  others,  where  technical  words  of 
limitation  hare  been  used,  and  other  words 
showing  the  intention  of  the  testator  that  the 
objects  of  bis  bounty  should  take  in  a  differ- 
ent way  from  that  which  tbe  law  allows  have 
been  rejected ;  but  in  the  latter  cases  the 
more  correct  mode  oT  stating  tbe  rule  of  con- 
struction Is  that  technical  words,  or  words 
of  known  legal  import,  must  have  their  legal 
effect,  even  tbongn  the  testator  uses  incon- 
sistent words,  unless  those  Inconsistent  words 
are  of  such  a  nature  as  to  make  it  perfectly 
clear  that  the  testator  did  not  mean  to  use 
the  technical  words  in  their  proper  sense. 
.  .  .  This  doctrine  of  general  andpartlc- 
ular  intent  ousht  to  be  carried  no  farther 
than  this;  and,  thus  explained.  It  should 
be  applied  to  this  and  all  otlier  wills.  An- 
other undoubted  rule  of  construction  is  that 
ererr  part  of  that  which  the  testator  meant 
by  the  words  he  has  used  should  be  carried 
into  effect  as  far  as  the  law  wilt  permit, 
but  no  further ;  and  that  no  part  should  be 
rejected,  except  what  the  law  makes  it  neces- 
sary  to  reject.  .  .  .  This  construction 
mases  tbe  least  sacrifice  of  the  testator's  de- 
clared intention.  It  preserves  esttites  to  all 
his  grandchildren.  .  .  .  It  is  true  that 
these  grandchildren  cannot  take  estates  for 
life,  as  the  testator  intended,  for  ^e  rule  in 
SMtetf'*  (km  prevents  it,  nor  the  children  of 
those  fdiildren  estates  for  life,  ...  for 
the  rale  of  law  against  perpetuities  prevents 
that ;  but  this  is  unavoidable,  and  no  con- 
stmctlon  can  carry  into  effect  all  the  testatw 
wished.  .  .  .  Murthtoaite  t.  Jmkinion, 
3  Bam.  A  C.  857,  .  .  .  is  an  example 
of  the  proper  constractton  of  the  word  'is- 
sue, '  Which  was  considered  as  a  word  of  lim- 
itation, embracing  all  the  descendants,  and 
In  which  the  inconsistent  intent  that  all  those 
descendants  should  take  for  life  formed  no 
reason  why  they  should  not  take  at  all. 
.  .  .  Thinking  therefore  that  this  mode 
of  construing  the  will  gives  effect  to  the 
neater  part  of  it,  and,  as  far  as  the  rules  of 
law  will  permit,  the  whole,  whilst  Uiat  con- 
toided  for  on  the  part  of  the  plaintiff  strikes 
out  altogether  the  devise  to  the  grandchil- 
dren, our  opinion  Is  that  the  former  ought 
to  be  preferred."  Doe  v.  QalUni  (1888)  5 
Bam.  k  Ad.  S31,  040-645;  3  Jarman,  Wills, 
484-489. 

98  L.  R  A. 


iry  to  reject,  and  preferring  **Uie  greater 
t*^  and  the  "  weightiest"  intent  when  tbe 


As  a  description  of  the  operation  of  the 
rale  in  Sheltep'a  Oase,  tbe  doctrine  of  general 
intent  is  immaterial.  A  devise  or  bequest 
to  A.  for  life,  and  to  bis  heirs,  shows  an 
intent,  not  that  A's  life  estate  shidl  be  en* 
larged  by  tbe  gift  to  bis  heirs,  but  that  A. 
shall  have  a  life  estate,  and  his  heirs  tbe 
remainder..  The  principle  of  our  common 
law  that  finds  the  intent  in  competent  erl- 
dence,  and  not  In  rules  of  construction,  up* 
holds  tbe  Intent,  notwithstanding  tho  rule 
in  Sh^lM'*  (km.  Banborn  t.  Sanborn,  63 
N.  H.  If  the  operation  of  that  rule 

had  not  been  prohibited  by  statute,  it  would 
not  defeat  the  intention  that  a  remainder 
should,  go  to  the  heirs  of  a  tenant  for  life. 
So  far  as  tbe  doctrine  of  general  intent  Is  a 
rale  of  approximation  that  makes  the  least 
sacrifice  of  a  testator's  declared  intention 
concerning  realty  or  personalty  (or  a  mixed 
fund  of  realty  and  personalty),  rejecting  no 
more  of  his  will  than  tbe  law  makes  it  nec- 
essan 
part"^ 

fTeater  and  the  less  cannot  both  be  carried 
□to  effect.  It  is  as  applicable  In  this  and 
other  cases  as  in  those  in  vhlcb  It  has  been 
applied. 

By  this  cuntlTe  process,  a  line  of  parti- 
tion is  drawn  through  a  rift  to  a  polygaraoui 
church.  The  donor's  intent  is  executed  so 
ffir  as  it  is  legal,  and  the  whole  gift  is  sup- 
ported and  applied  to  lawful  uses.  Church 
of  Jeius  Ghritt  of  Latter- Day  Sainttv.  United 
State*,  186  U.  8.  1,  60,  50,  66,  84  L.  ed.  478, 
498,  ^95.  By  tbe  same  process,  a  devisee's 
life  estate  is  made  an  estate  tail,  and  the 
time  appointed  by  the  testator  for  the  vest- 
ing of  title  is  changed,  and  brought  within 
the  period  prescribed  by  law.  Gray,  Per- 
petuities, ^  648-670.  ^A  charity  being  a 
trust  in  the  support  and  execution  of  which 
the  whole  public  Is  concerned,  and  which 
is  therefore  allowed  by  the  law  to  be  perpet- 
ual, deseme  and  often  reqnlres  the  exercise 
of  a  larger  discretion  by  the  court  of  chan- 
cery than  a  mere  private  trast ;  for  without 
a  large  discretionary  power,  in  carrying  out 
the  general  intent  of  the  donor,  to  vary  tbe 
details  of  admin IstratioD,  and  even  the  mode 
of  application,  many  charities  would  fail.* 
Jaekaon  v.  PkOHpB,  U  Allen.  689,  680.  Dis- 
cretionary power  is  exercised  by  weighing 
evidence  on  a  question  of  fact.  Bundjf  v. 
Syd£,  5U  H.  130;  Darling  v.  Weitmar^ 
land,  53  N.  H.  408,  18  Am.  Rep.  S6;  Boodjf 
V.  Watson,  04  N.  H.  186;  BekaUinr.  Doton- 

ififf,  64  N.  H.  269 ;  v.   66  N. 

H.  168.  As  a  devise  to  members  of  the  tes- 
tator's  family  Is  more  specific  than  an  or- 
dinary public  charity.  It  may  carry  leas 
latitude  of  approximation;  but  anthorltlet 
before  cited  show  that  tbe  margin  is  not  nar- 
row in  all  cases  of  private  use.  Barker  did 
not  intend  that  bis  gift  to  his  grandchildren 
should  fall  by  being  excepted  from  the 
methcd  of  construction  that  would  save  a 
bequest  to  the  Mormon  Church.    The  ap* 

ftroximatioo  intended  by  testators  is  not  llm- 
ted  to  charitable  uses  and  cases  In  which 
the  time  of  vesting  is  changed  by  converting 
life  estates  into  estates  tail.  Prohibiting  a 
change  of  the  time  without  such  an  altem- 
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tioD  of  a  devised  estate  woaM  be  arbitrary 
legislation.  The  lime  ia  changed  hj  an  in- 
tended  approximatloD  because  the  testator's 
dfspositioQ  of  his  property  IsnotlDTalldated 
beyond  the  bounds  of  necessity.  The  con- 
struction is  0^  prit  because  it  is  an  ascertain- 
ment of  his  intent.  Perry,  Tr.  g§  733-729 ; 
A4am*  Femaie  Academy  y.  Adatru,  65  N.  H. 
225,  326,  6  L.  R.  A.  785 ;  AmoUTv.  Ctmgreve, 
1  RuRS.  &  M.  209,  215.  If  the  whole  of 
Barker's  properly  had  been  New  Hampshire 
land,  and  his  will  had  been  in  the  form  of 
a  devise  of  the  whole  In  tail  Co  fals  grand- 
children living  at  his  death,  he  would  not 
have  1>een  intestate.  His  general  and  pri- 
mary intent  would  have  been  that  they  should 
have  the  propertv ;  and,  as  they  could  not 
tiAe  an  estate  tail,  they  would  have  a  fee 
simple.  Jaekton  v.  Bnrwn,  18  Wend.  487 ; 
66  N.  H.  469.  It  has  been  said  that  "the 
doctrtne  of  ey  prii  goes  to  the  utmost  verge 
of  the  law,  ...  to  the  outside  of  the 
rules  of  construction"  (1  East,  461),  and  that 
"  it  is  not  proper  to  go  one  step  further. "  7 
Ves.  Jr.  890,  and  authorities  cited  in  Gray, 
Perpetuities,  gg  646,  651.  In  changing  the 
character  of  devised  estates  for  the  purpose 
of  changing  the  time  of  vesting,  the  anthorl- 
ties  have  gone  further  than  there  is  occasion 
(o  go  In  tnis  case.  "  Such  a  construction  ts 
to  be  adopt«Hl  as  will  make  the  devise  effect- 
ual ;  and,  if  it  cannot  be  so  to  the  full  ex- 
tent, then  so  far  as  It  lawfully  can."  Den- 
nett V.  Dennett,  40  N.  H.  498,  500.  "The 
method  of  the  courts  is  not  to  set  aside  the 
Intent  becanae  it  cannot  take  effect  so  fully 
as  the  testator  desired,  but  to  let  It  work  as 
far  as  it  can.  .  .  .  The  veir  beins  of 
executory  devises  shows  a  strong  inclination, 
both  in  the  courts  of  law  and  equity,  to  sup- 
port the  testator's  intent  as  far  as  possible." 
Talbot,  Ld.  Ch.,  in  Hopkint  v.  Svpkitu 
(1784)  f^irrester  (Cas.  t.  Talb.)  44,  50. 
*The  common  law  doth  divide  aoctwding  to 
common  reason,  and,  having  made  that  void 
that  is  against  law,  lets  the  rest  stand." 
Norton.  V.  8immet,  Hob.  12,  c.  14 ;  4  Kent, 
Com.  281,  n£>&)  a.  "It  Is  .  .  .  difficult 
at  times  to  determine  whether  in  the  case  of 
an  executory  devise  to  a  clsss,  when  some 
cannot  take  because  too  remote,  the  whole 
devise  is  void  m  against  perpetuity,  or  only 
that  part  which  offends.  The  determination 
of  the  queatioD  depends  upon  the  ability  to 
separate  the  good  from  the  t>s(l,  and  at  the 
same  time  preserve  the  intention  of  the  tes- 
tator." Tledeman.  Keal  Prop,  g  644.  This 
test  is  as  applicable  to  other  questions  of 
appToximatfon  as  to  the  diTisiolllty  of  a 
elasB  of  devisees. 

A  division  of  a  defective  will  is  the  exe- 
cution of  the  testator's  Intent,  Inferred  as  a 
fact  from  competent  evidence.  When  a  con- 
trary design  does  not  appear,  he  Inteads  that 
separable  parts  shall  be  separated  if  one  is 
illegal  OT  otherwise  Incapable  of  ezecutlm. 
He  oould  not  desire  that  the  whole  should 
be  unnecessarily  and  unreasonably  set  aside ; 
that  an  effort  should  be  made  to  save  as  little 
as  possible,  or  that  the  dividing  line  should 
be  drawn  at  randum.  A  total  or  dispropor- 
tionate destruction  of  the  will  is  not  one  of 
the  objects  he  had  In  view  In  making  it 
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The  nature  of  the  case  Is  evidence  of  his  In- 
tent that  there  shall  be  no  useless  mutila- 
tion, but  that,  when  enough  of  his  plan  is 
annulled  to  conform  it  to  ue  law.  It  snail  be 
left  as  nearly  whole  as  consistency  and  rea- 
son will  permit.  The  same  evidence  shows 
his  meaning  to  be  that  If  all  his  srrange- 
ments,  general  and  particular,  primary  and 
secondary,  caauot  be  carried  into  effect,  "  the 
inability  to  carry  Into  effect  the  secondary 
or  subordinate  intention  shall  not  defeat  the 
primary  or  general  Intontion. "  If  any  of  his 
orders  cannot  be  executed  in  the  designated 
time  or  manner,  or  to  the  designated  extent, 
he  means  that  the  execution  shiall  be  approx- 
imate (as  nearly  as  possible  according  to  In- 
structions) In  time,  manner,  and  extent.  A 
bequest  of  $100,  to  be  paid  at  the  end  of  six 
years,  does  not  metin  that  the  legatee  shall 
have  nothing  in  cue  there  is  less  than  $100 
for  him,  or  m  case  the  executor  has  no  means 
of  payment  before  the  end  of  twelve  years, 
or  in  case  he  has  means  of  payment  at  the 
end  of  five  years,  and  the  law  requires  all 
legacies  to  be  then  paid  notwithstanding  the 
testator's  appointment  of  a  more  remote  time. 
With  other  evidence,  a  mere  devise  of  a  farm 
accompanied  by  a  suspension  of  the  title  In 
trust  for  a  time,  does  not  lodicate  a  purpose 
that  the  devisee  is  not  to  have  the  farm  if  the 
specified  time  Is  a  day,  a  year,  or  twenty 
years  longer  than  the  legal  period,  and  If  no 
wrong  would  be  done  by  an  approximation. 
Within  the  legal  limit,  the  testator's  power 
of  suspending  the  title  is  not  affected  bv  the 
disability  under  which  be  labcm  beyond  that 
limit.  The  devise  Is  effective  ey  prii.  In 
pursuance  of  his  Implied  Intent  to  divide  ac- 
cording to  common  reason, — throw  out  what 
is  against  law,  and  let  the  rest  stand.  This 
legal  intent,  correctly  inferred  as  a  fact,  is 
a  part  of  the  will,  not  less  operative  or  leea 
important  than  it  would  be  If  set.  forth  in 
express  terms  in  the  writing.  A  refusal  to 
execute  it  would  be  an  alteration  of  the  will, 
and  a  violation  of  common-law  principle  and 
statutory  risbt. 

The  legality  of  Barker's  small  bequests  Is 
not  disputed.  The  will  is  not  wholly  void, 
but  is  admitted  to  be  good  in  part,  and  to 
be  divisible.  The  question  is  not  whether 
It  shall  he  divided,  but  where  the  line  of 
division  shall  be  drawn.  In  the  devise  of 
the  remainder  to  the  grandchildren,  the  last 
nineteen  of  the  forty  years  are  too  remote.  In 
the  rest  of  the  time  and  the  rest  of  the  will 
there  is  no  illegality.  The  Invalidity  aris- 
ing from  remoteness  would  be  unnecessarily 
and  unreasonably  extended  by  throwing  out 
twenty-one  years  that  are  not  too  remote. 
The  intestacy  asserted  bv  H.  would  be  a  more 
inordinate  expansion  of  the  limited  defect. 
"When  a  man  slta  down  to  dispose  of  his 
property  by  will.  It  is  fair  to  presume  that 
he  does  not  Intend  to  die  Intestate,  nor  to 
become  Intestaie  after  death."  Weatherhead 
V.  Steddard,  58  Vt.  628,  630;  Kennard  r. 
Kennard,  68  N.  H.  811 ;  Iloitt  v.  S<ntt.  Id. 
409,  56  Am.  Rep.  5»0.  Where  the  will  ad- 
mlte  of  two  coDstructlons,  that  is  to  be  pre- 
ferred which  will  render  it  valid.  .  .  . 
Of  two  modes  of  construction,  that  is  to  be 
preferred  which  will  prevent  a  total  lutes- 
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tMcy.  .  .  •  Where  a  testator's  lateotioD 
cuuiot  operate  to  Its  fnll  extent,  it  diall  take 
«flect  as  lu  ai  poMible."  2  Jarman,  Wills, 
848.  84S.  These  so-called  "rulee"  an  a  cor- 
net statement  of  Barker's  Intention.  The 
third  applies  the  first  to  the  partial  invalid- 
ity, and  the  second  to  the  question  of  his  al- 
leged partial  Intestacy.  Whether  they  are 
Rgarded  as  a  statement  of  the  fact  of  inten- 
%l<m,  or  as  rnles  of  law  adopted  by  him  as  & 
part  of  his  will  {Boot  t.  Stuytetant,  18  Wend. 
808-8M),  the  result  is  the  same.  They  would 
not  have  been  strengthened  by  his  recital  of 
tfaem.  His  declaration,  inserted  in  the  will, 
tiiat  "if  my  intention,  herein  written,  can- 
not operate  to  its  full  extent,  it  shall  take 
effect  as  far  as  possible,"  would  liave  been 
superfluous.  Such  a  prorislon,  accepted  by 
bim  as  law,  or  found  to  be  an  expression  of 
his  implied  intent,  renders  the  will  valid 
typrh.  The  partial  Invalidity,  neither  in- 
creased nor  diminished,  introduces  neither 
total  nor  partial  Intestacy.  The  construc- 
tion that  rejects  the  approximation  intended 
by  the  testator,  and  makes  him  intestate  as 
to  a  part  of  his  property,  is  sustained  by 
authorities  In  other  JurlsdictiODs,  bat  is  at 
Tariance  with  the  effect  given  to  intent  by 
the  law  of  this  state.  When  Uie  youngest  of 
the  grandchildren  Is  twenty-one  yean  of 
Me,  the  nmainder  devised  to  them  will  be 
thiBirs. 

A  testator  may  prefer,  in  oertaia  oontIn> 

Encies,  to  t>e  wholly  or  partially  intestate, 
this  will  Barker  oould  have  said:  "If 
my  intention,  herein  expressed,  cannot  opex- 
ate  to  lU  full  extent.  It  shall  not  take  effect 
as  far  as  possible.  No  part  of  my  will  shall 
be  sustained  by  an  inferred  intent  that  It  sbal  1 
work  as  far  as  it  can,  or  by  the  equivalent 
rale  of  construction.  If  the  whole  cannot 
take  effect,  the  whole  shall  be  Told."  It  is 
not  claimed  that  sneh  a  provtsioo  can  be  Im- 
plied. He  could  have  said :  "If  the  vest- 
ing of  the  remainder  in  my  grandchildnn 
cannot  be  postponed  beyond  the  time  when 
the  youngest  is  twenty-one,  the  devise  there- 
of to  them  is  revoked,  and  as  to  said  re- 
mainder there  shall  be  no  will."  His  belief 
that  the  protection  due  from  bim  to  them  was 
a  will  tliat  would  save  the  remainder  (or 
them,  and  his  exhaustive  effort  to  do  his 
duty  (explained  and  emphasized  by  a  fact 
plainly  disclosed),  cannot  be  reconciled  with 
an  intent  that  the  devise  of  the  remainder 
•hall  be  revoked,  and  that  his  confessed  duty 
aliall  not  be  done  if  the  devisees'  title  can- 
not be  suspended  beyond  the  minority  of  the 
youngest.  The  nvooation  of  that  devise, 
Inving  the  nmainder  to  dasoend  as  inlestaet 


property,  •rould  thwart  the  punoae  of  his 
conditiuna)  appropriation  of  fSO.OOO  (by 
making  H.  the  absolute  owner  of  a  larn 
amount  of  property),  deprive  the  grandchii- 
dren  of  the  protection  which  the  tratator  con- 
sidered indispensable,  and  defeat  the  main 
objects  of  the  will.  It  would  be  little  less  er- 
ratic than  a  causeless  revocation  of  the  whole 
instrument.  An  Intended  Intestacy  as  to  the 
remainder  can  be  lofemd  from  nothing  but 
mental  disorder,  of  which  then  la  no  evi- 
dence. 

It  is  said  that  in  some  cases  "the  court 
must  put  themselves  in  the  place  of  the  tes- 
tator, and  determine  as  he  would  have  done 
if  he  had  been  told  that  both  of  his  Inten- 
tions in  the  will,  by  the  rulea  of  law,  could 
Aot  take  place,  and  had  been  asked  whldi  of 
them  he  desired  should  take  effect  and  stand, 
as  both  could  not"  [Dodmm  t.  Qrm,  8  Wlls. 
833,  828,  66  N.  H.  467),  and.  that  the  court 
inquire  "  what  ^e  testator  would  orobably 
have  done  himself"  {Atty- Qen.  v. 
gen'  Co.  1  Cratg  Sc  P.  208,  234),  and  what  he 
probably  "  would  have  preferred. "  8  Beav. 
»18,  886.  It  is  not  said  that  thla  Is  the  quoa- 
tion  in  all  cases  when  a  testamentary  provis- 
ion cannot  be  executed-  Dpon  incompetent 
evidence  (circumstantial  or  direct)  that,  if 
Barker  bad  been  aware  of  some  matter  of  law 
or  fact  of  which  he  was  ignorant,  he  would 
have  made  a  different  will,  legal  construc- 
tion cannot  do  what  he  would  have  done. 
But  this  will  is  competent  and  sufflcient  evi- 
dence that  if  he  had  been  informed  (when  he 
gave  los^uctions  for  drafting  It)  that  his 
intent  that  his  grandchildren  should  have  the 
remainder  could  not  stand  with  bis  intent 
that  they  ghould  not  have  it  till  the  youngest 
was  forty  years  old,  and  had  been  asked 
which  of  these  intents  should  pnrail,  be 
would  have  given  an  answer  that  Is  compn- 
bended  In  hHi  Intent  on  the  subject  of  ap- 
proximation. The  law  determines  not  what 
will  he  would  have  made  if  he  had  known 
that  the  last  nineteen  of  the  fortv  vears  were 
too  remote,  but  what  will  he  aia  make  in 
ignorance  of  this  flaw  in  his  appointment 
of  time.  His  intent  Uut  the  grandchildren 
sbal  1  not  have  the  remainder  till  the  youngest 
arrives  at  the  age  of  forty  years  Is  modlfled 
by  bis  intent  that  they  shall  have  It,  and  that 
tfie  win  shall  take  effect  as  far  as  possible. 
The  forty  years  are  reduced  to  twenty-one 
by  his  general  proxlmating  purpose,. which 
is  a  part  of  tlie  will. 

DwretfoT  the  trutten. 

Clark  and  ChM«,  JJ.,  did  not  alt.  Tha 
others  ooDcumd. 
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HOUSE  BILL  NO.  im 
(~  Mm.  } 

A  KtalQte  requiring  uanoflMtnrera  to 
pay  wacea  of  th^  enipl<^M  weekljr, 

althoucfb  appl7lnff  to  IndivMuala  as  well  aa  to 
corporations,  la  within  the  power  of  the  lefflsla- 
ture  under  the  HaMachusetts  oomtltutloD  which 


Noic— FoHdlty  and  tfeet  tf  aUUttUt  nffuIatfRU 
time  of  payment  of  vufm 

The  constltutlonalltT  of  statutes  regulating  and 
restrtctlDC  agteemeotB  between  nuuter  and  ser^ 
vent  has  Deoome  a  qnestfon  of  gnu  praotloallm- 
poitanoe  and  It  one  <m  wbloh  there  ta  muob  lack 
of  UDlformitj'  In  the  decisions.  In  this  place  will 
be  considered  only  the  valldltr  and  effect  of  stat- 
utes regulating  Ute  time  of  pannent  of  wages,  bnt 
In  a  note  to  ATent-BMttjTllls  Coal  Oo.  v.  Com. 
(Ky.)  antei,  XT8,  ti  oonsldered  the  lubject  of  statutes 
prohibiting  the  payment  of  wages  In  anjrthf  ng  elae 
than  lawful  mon^.  The  same  questions  as  to  In- 
terference with  the  liberty  of  contract  and  aa  to 
dlBorlmlnatloD  or  dan  legislation  arise  In  botb 
olaana  of  cases  and  alio  In  legtslatloo  as  to  boun  of 
IftborandotbOT  matters  of  contract  with  employfia. 

The  ctmfllct  of  deoMona  In  reepect  to  the  cooatl- 
tnUonaltty  of  aututes  regulating  the  time  of  pay< 
ment  of  wagea  b  Involved  lAfefly  If  not  altogether 
In  the  matter  of  dlaorlmlnatlOD  or  oless  legislation. 

l^evaltdlty  of  astatute  reQulrlng the  wages  of 
employes  eofraged  In  mining  or  manufacturing  to 
be  paid  at  least  once  every  two  weeks  by  all  persons, 
Arms,  corporations,  Mc  engaged  In  luoh  bn^ess. 
Is  snstaioed  hi  Hancock     Taden.  C  L,  R,  A.  ST6, 

mind,  am 

The  decision  of  BraoevtUe  Coal  Oo.  v.  People,  £B 
IhR.  A.U(l,U7IlL6a,lsagalostthecoDst1tut1onallt; 
of  a  statute  zeqalrlng  weekly  payment  of  wages 
**by  every  manufacturing,  mining,  quarrying, 
lumbering,  mercantile,  street,  electric  and  elevated 
railway,  steamboat,  telegraph,  telephone,  and 
municipal  corporation,  and  every  incorporated  ez- 
prev  oompany  and  water  oompaoj,"  and  while 
the  court  made  general  observations  as  to  the 
liberty  to  enter  Into  contracts  the  basis  of  the  de- 
cision Is  clearly  shown  to  be  based  on  the  distinc- 
tion between  peisoos  affected  by  the  law  and 
otben.  Tbe  court  says  laws  depriving  particular 
persons  or  classes  of  persons  of  rights  enjoyed  by 
the  community  at  large,  to  be  valid  must  be  based 
upon  some  existing  dlsiioctlon  or  reason  not  appll- 
cable  to  others  not  Included  wltbln  Its  provisions. 
The  decialon  therefore  by  no  meana  goes  to  tbe 
extent  of  denying  the  power  of  the  legislature  to 
require  prompt  payment  of  wages  If  the  statute 
does  not  Improperly  discriminate  between  persons 
affected  by  It  and  others,  and  is  not  necessarily  In 
conflict  on  this  point  with  the  Rhode  Island  decis- 
ion below  referred  to,  although  the  tendency  of 
tbe  Illinois  decisions  seems  to  be  toward  tbe  denial 
of  tbe  power  of  the  legislature  to  restrict  contracts 
on  matters  of  this  kind.  See  Illinois  oases  In  note 
to  Avent-BeattyviUe  Coal  Oo.  v.  Com.  ante,  278, 
also  Ritchie  T.  People,  post,  — ,  IK  Dl.  90. 

In  Btate  v.  Brown  A  B.  Mfg.  C0..17L.R.  A.  B56.18 
R.  I.  — .  the  court  sustains  a  statute  providing  for 
weekly  payments  of  the  employteof  all  corpora- 
tions other  than  rellsious,  literary,  or  charitable, 
and  holds  that  such  statute  Is  to  be  regarded  aa  an 
amendment  of  the  charters  of  such  corporations. 

But  the  two  cases  are  exactly  opposed  In  respect 
to  aootber  question.  That  Is  as  to  the  right  of  the 
employfe  of  corporations  to  make  oonteacts  with 
them  as  affecting  the  power  of  tbe  legislature  to 
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Si'f  jiJrtO  42  L.  K.  A.  44.>;  S7  L. 


extends  such  power  to  "all  manner  of  wboleaoms 
and  reasonalde  orders,  laws,  statutes,  and  ordi- 
nances" anJ  does  not  In  terms  make  any  provla- 
Igni  ai  tofreedom  or  liberty  of  oontract. 

(May  «^  UK) 

RESOLUTION  by  the  house  of  representa- 
tireB  requesting  the  supieme  judicial 


prohibit  the  oorporatloni  from  flDterinjr  IntosutA 
oontracta.  The  Rhode  Island  case  holds  that  em- 
ployes of  corporations  have  no  light  to  demand 
tbatgreater  powershallbe  granted  to  theoorpo> 
rations  than  the  legisIatnTa  leei  lit  to  gfva  them  In 
Order  that  they  may  make  with  the  oorpotationa 
other  contracts  than  those  which  the  legislature 
sees  fit  to  permit  corporatlona  to  make,  while  -he 
Illinois  case  declarea  that  a  restriction  of  the  i  ^at 
of  corporations  to  contract  with  employes  aa  to 
payment  of  wagea  by  oompeuing  weeUy  payments 
denlos  the  constitutional  right  of  the  employ^ 
On  this  last  point  tbe  doclsion  in  the  Rhode  Island 
case  la  supported  tqr  tbe  Arkanna  case  of  Leep  v. 
St.  Louis,  I.  M.  A  8.R.0O.,  »L.  E.  A.  204,  88  Ark. 
407,  wliioh  denies  that  tbe  right  (rt  employ^  to 
ooatraet  can  prevent  statutory  restrictions  upon 
corporations  In  respect  to  contracts  with  them, 
and  quotes  with  approval  the  language  of  the 
Bhode  Island  court  on  thatanbJeoL 

In  the  Arkansas  case  Juat  named  the  coart  sua- 
talned  a  statute  requiring  all  wages  that  bad  been 
earnedto  bepaldtoan  employ^un  thedateofhls 
disoherge  Irrespective  of  the  terms  of  bis  contract 
on  that  queetlon,  so  far  aa  thastakaw  applies  to 
contracts  between  corporations  and  their  em- 
ployes, but  held  It  unconstitutional  as  to  contracts 
between  Individuals  and  their  employes. 

A  decision  of  the  Pennsylvania  common  pleaa  in 
Bauer  V.  Beynolds,  8  Pa.  Dlat  Bep.  fittt:  U  Pa.  Co. 
Ct.  Repb  487,  holds  that  a  statute  requiring  monthly 
paymente  of  wages  by  mining  or  manufacturmg 
companies  Is  unconstitutional  no  fiir  at  least  as  It 
amounts  to  maklor  a  contract  between  parties 
against  their  will,  and  cannot  give  anjr  right  to  the 
payment  of  wagea  before  the  time  agreed  upon  fay 
the  parties  by  reason  of  a  provision  that  a  contract 
for  pavinent  ntbcrvlse  than  aooordlng  to  tbe  stat- 
ute shall  be  void. 

It  will  thus  be  seen  that  decMons  aa  to  the  consti- 
tutlonal  power  ofthelegWat4iretooompel prompt 
payment  of  wages  are  very  few  In  number.  But 
tbe  decision  In  Re  HouBi  Bill  No.  1230  is  in 
principle  supported  by  tbe  other  decisions  except 
so  far  it  may  be  Inconsistent  on  tbe  question  of 
dlaorlmlaatlon  between  classes  of  employes  witb 
the  Illinois  decision  In  Braceville  Coal  Oo.  v.  Peo- 
ple, 22  L.  R.  A.  840.  147  IlL  as. 

Id  Com.  v.  Harsb.  8  Pa.  Dlat.  Hep.  489,  II  Pj.  Oo. 
CL  Bep.  see.  the  Pennsylvania  Act  of  Hay  20,  180U 
requiring  semi- monthly  paymentsof  wages,  is  said 
to  apply  only  to  mining  or  manufocturlng  busl- 
nees  and  not  tooontcaoton  fOTtbe  o(RUtraotion  of 
u  railroad. 

That  It  does  not  apply  to  the  business  of  lumber- 
in?  la  decided  In  Bauer  v.  Reyndda,  M/to,  whiob 
also  diKsldea  that  It  docs  not  require  ao  employer  to 
anticipate  a  payment  which  la  not  due  l^r  the 
terms  of  a  spwlal  contract. 

On  tbe  general  subject  of  tbe  coustitutionallty 
ofstatutee  restriotlog  contracts  and  buslnes",  see 
note,  to  State  v.  Loomls  (Ho.)  XI L.  R.  A.  780,  and  on 
the  general  subject  of  statutory  restrtctiona  om 
contracts  between  master  and  servant,  see  alsa 
note  to  Com.  v.  Perry  (Haaaj  14  L.  B.  A.  Sff, 

B.A.B. 

Digitized  by  Google 

n.   A.  5(14;  17  L.  il.  A.  ;1;1S. 


Ba  Bonn  Bill  Ha  1980L 


S4S 


coatt  to  give  tbelr  oi^ion  npmi  the  following 
qneatioD: 

!•  It  vlthtn  the  cooBtUatlonal  power  of 
the  leglslatate  to  extend  the  application  of 
the  present  law,  relative  to  the  weekly  pay- 
Dwnt  of  wages  by  corporatloni,  to  private 
Individuals  and  partaershipe,  as  provided  in 
the  bill  entitled  "An  act  relative  to  the 
weekly  payment  of  wages,"  now  pending 
before  the  general  court? 
To  the  Honorable  the  House  of  Representa- 
tives of  the  Commonwealth  of  Massachu- 
setts. 

We,  the  justices  of  the  supreme  Judicial 
«ourt,  received,  on  the  SOth  ultimo,  your 
fesolutlon,  a  copy  of  which  Is  annexed,  and 
In  reply  we  repectfully  submit  the  follow- 
Ine  <^Ini(m : 

Tour  question  implies  that  in  your  opin- 
ion Uie  present  law  relating  to  the  weekly 
payment  of  wages  by  certain  corporations  to 
their  employ^  is  constitutional,  and  your 
Inquiry  vt  whether  It  is  within  the  coostl- 
tutional  power  of  the  legislature  to  extend 
the  law  to  prlTMte  IndlTiauals  and  to  part- 
nerships. 

We  are  not  informed  of  the  nature  of  the 
doubts  which  your  request  implies.  It  is 
well  known  that  In  some  of  the  states  of  this 
country  legislation  similar  to  that  proposed 
has  beni  held  unconstitutional  by  the  courts, 
sometimes  on  the  ground  that  ft  is  partial 
in  its  character,  but  more  frequently  on  the 
ground  that  it  interferes  with  what  la  called 
the  liberty  of  contract,  which,  it  la  said, 
either  as  a  privilege  or  as  property,  is  se- 
cured to  the  mhabitants  of  a  state  by  Its  con- 
stitution, or  by  the  Constitution  of  the 
United  States.  In  some  of  these  decisions  a 
distinction  lus  been  suggested  or  made  be- 
tween the  rights  of  natural  persons  and  the 
rights  of  corporations,  and  such  legislation 
has  been  deemed  valid  with  respect  to  cor- 
porations whose  charters  were  subject  to  al- 
teratioD,  amendment, or  repeal  by  toe  legisla- 
ture, or  which,  being  fweign  corporations, 
were  permitted  to  do  business  in  the  state 
under  sndi  conditions  as  the  legislature 
might  impose,  while  the  legislation  has  been 
deemed  void  with  respect  to  natural  persons. 
Some  recent  decisions  on  this  subject  are  the 
following ;  Leep  v.  8t.  Louit,  1.  M.  <£  8. 
R.  Go.  t»  Ark.  407,  38  L.  R.  A.  S64 :  SUOe 
v.  Bad  SMnt  Owf  Oh  M  W.  Va.  802.  17  L. 
R.  A.  885 ;  Baaeoek  r.  Taden,  IBl  Ind.  866, 
6  L.  R.  A.  576 ;  Stofe  v.  Br&wn  A  8.  Mfg. 
Co.  18  R.  I.  — ,  17  L.  R  A.  856;  Shaffer 
V.  Union  Min.  Co.  df  AUegany  Oounty,  56 
Md.  74;  Tat  V.  PeopU  (111. ;  F^b..  189S)  40 
N.  E.  Rep.  462. 

The  legislative  power  granted  to  the  gen- 
eral court  by  the  constitution  of  Massachu- 
setts Is  perhaps  more  comprehensive  than 
that  found  In  the  constitutions  of  some  of 
the  other  states.  The  constitution  of  Mas- 
sachusetts (part  2,  chap.  1,  §  1,  art.  4)  pro- 
vides as  follows:  "And  further,  full  power 
and  authority  arc  hereby  given  and  granted 
to  the  said  general  court,  from  time  to  time, 
to  make,  oraain  and  esublfsh,  all  manner  of 
wholesome  and  reasonable  orders,  laws,  stat- 
utes end  ordiBaaoBe,  directions  and  Instruc- 
time,  either  with  penalties  or  without,  so 
aSLR  A. 


as  the  same  be  not  repugnant  or  contrary  to 
this  constitution,  as  they  shall  judge  to  be 
for  tlie  good  and  welfare  of  this  common- 
wealth, and  for  the  government  and  ordering 
thereof,  and  of  the  subjects  of  the  same,  and 
for  the  necessary  support  and  defense  of  the 
government  thereof,"  etc.  This  provision 
was  taken  substantiaUy  from  tiie  provlnoe 
charter.  There  is  not  in  the  constitntion  ai 
Massachusetts  anything  which  In  terms  re- 
lates to  the  freedom  or  liberty  of  contract* 
as  there  isconceming  the  liberty  of  the  press. 
The  constitution  declares  that  "all  men  are 
born  free  and  equal,  and  have  certain  nat- 
ural, essential  and  unalienable  rights,  among 
which  may  be  reckoned  the  right  of  enjoy- 
ing and  defending  their  lives  and  liberties; 
that  of  acquiring,  possessing  and  protecting 
property ;  in  fine,  that  of  seeking  and  obtain- 
ing their  safety  and  happiness;"  and  it  is 
also  declared  that  **no  subject  shall  be  ar- 
rested. Imprisoned,  despoiled,  or  detirived 
of  his  property,  immunities,  or  privileges, 
put  out  of  the  protection  of  Uie  law,  exiled 
or  deprived  of  his  life,  liberty,  orestate,  but 
by  the  judgment  of  his  peers,  or  tiie  law  of 
the  land."  Declaration  of  Rights,  arts.  1, 
12.  This  last  declaration  was  taken  from 
Magna  Charta,  and  in  substance  it  has  been 
incorporated  in  tbe  14th  Amendment  of  the 
Constitution  of  the  United  States,  in  form 
as  follows :  "  No  state  shall  make  or  enforce 
any  laws  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property,  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  tbe  equal  |noteetlon 
of  the  laws. " 

In  legal  nomenclature,  at  tbe  time  of  ths 
adoption  of  the  constitution  of  Massachu- 
setts, the  right  to  make  a  contract  for  per- 
sonal services,  if  it  can  be  regarded  either 
as  property  or  as  a  liberty  or  privilege, 
would  perhaps  have  been  regarded  as  uie 
latter.  Bo  far  as  we  are  aware,  the  capacitj 
to  make  such  a  contract  was  not,  In  the  dis- 
cussions concerning  the  constitution,  ever 
spoken  of  as  property,  although  that  capac- 
ity may  be  necessary  to  the  acquisition  of 
property.  The  statutes  existioK  in  England 
at  the  time  of  the  adoption  of  the  constitu- 
tion, revulating  the  employment  of  servaots 
oi  laborers,  were  of  ancient  origin.  Tbe 
modern  English  statutes  concerning  the  reg- 
ulation of  employment  In  factories  undoubt- 
edly rest  on  somewhat  different  political  and 
economical  principles  from  those  formerly 
entertained.  In  Massachusetts,  after  tbe  pro- 
vince became  an  independent  state,  and  be- 
fore the  adoption  of  the  constitution,  the 
general  court  passed  laws  regulating  ml 
nutely  the  prices  of  commodities,  and  In  cer- 
tain respects  the  prices  of  labor.  Stats.  1779- 
77,  chap.  14,  46:  5  Provincial  Laws  (State 
ed.)  688,  642.  It  never  has  been  much  con- 
sidered by  the  courts  of  Massachusetts  how 
far  the  provisions  of  the  declaration  of  rights 
in  tbe  constitution  have  limited  tbe  power 
of  the  general  court  with  respect  to  andi  leg- 
islation, but  It  generally  has  been  thougut 
that  Uiis  power  under  the  constitution  li 
subject  to  some  substantial  limitations. 
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There  neTer  baa  been  at  any  time  Id  Mas- 
•BchuBeCtsaa  absolute  right  Id  its  iDhabitants 
to  make  all  such  contracts  as  they  pleased. 
Some  contracts  have  always  been  held  void 
«t  commoD  law,  and  some  contracts  valid  at 
common  law  hare  been  declared  void  by  stat- 
ute. Married  women  at  common  law  were 
under  a  general  dlsabiltty  to  make  contracts 
during  ooTerture;  and,  although  they  have 
been  recently  empowered  by  the  statutes  to 
make  contracts  as  if  they  were  unmarried, 
ftUl,  at  the  present  time,  huaband  and  wife 
cannot  make  contracts  with  each  otber,  and, 
If  the  statutes  were  repealed,  the  powers  of 
married  women  to  make  contracts  would  be 

governed  by  the  common  law.  Harrlsge, 
rokage,  and  pMt-obit  bonds  and  covenants 
in  restraint  of  trade  sometimes  have  been 
held  void.  Minors  at  common  law  arc  under 
a  disability  to  make  contracts  except  for 
necessaries,  and  this  is  said  to  1>g  for  their 
protection.  Our  statute  ol  frauds  prevents 
uie  cnforoement  in  tlie  courts  of  many  kinds 
of  contracts,  unless  Uicy  are  shown  by  a  writ- 
ing, and  prohibits  the  making  of  certain 
contracts,  and  this  statute  was  passed  for  the 
protection  of  persona  iigainst  fraud  and  per- 
jury. Seamen  sometimes  have  been  regarded 
as  a  class  of  i>ersons  who  could  not  be  trusted 
to  make  their  own  contracts  without  super- 
visioii,  and  statutes  have  been  passed  mak- 
ing regulations  concerning  their  wages  and 
shfppfng  contracts.  U.  S.  Rev.  Stat,  title 
08.  Wages  to  a  certain  amoimt  due  for  per- 
sonal 1at>or  and  services  liave  been  exempt 
from  attachment,  probably  on  the  ground 
that  It  was  thought  that  workmen  generally 
need  Uieir  wages  for  their  support.  Usury 
laws  rumlsh  perhaps  the  best  known  iUuttra- 
tloD  of  the  regulation  by  statute  of  the  price 
to  be  paid  for  the  use  of  a  commudity,  but 
the  validity  of  these  laws  usually  lias  been 
regarded  as  an  exception  to  the  general  rule. 
Mass.  Rev.  Stat.,  title  13,  entitled  "Of  the 
Beculation  of  Trade  In  Certain  Casw,*  shows 
vanous  forms  of  fnterferenoe  by  the  legis- 
lature with  what  may  be  called  the  freedom 
«f  trade  or  of  contracts  concerning  the  sale 
of  commodities.  The  regulation  of  the  sub- 
ject of  fire  insurance,  and  the  prohibition  of 
the  sale  of  oleomargarine  made  In  imitation 
of  yellow  butter,  and  tiie  requirement  that 
an  agreement  to  makes  will  must  be  in  writ- 
ing,  are  some  of  the  most  recent  instsnces 
In  Massachusetts  of  the  prohibition  or  regu- 
lation of  contracts  by  statute.  The  constitu- 
tionality of  much  of  this  legislation  never 
has  been  Questioned,  and,  wlien  questioned, 
It  generally  has  been  sustained. 

The  Supreme  Court  of  the  United  States 
liM  reoautly  considered  the  constitutionality 
of  the  Act  of  OoQgresB  of  June  27,  1890,  mak- 
ing It  a  misdemeanor  for  an  attorney  to  re- 
ceive more  than  $10  for  prosecuting  a  claim 
for  a  pension,  and  has  decided  the  statute 
to  be  constitutional.  In  Fritbie  v.  Vnited 
States,  167  U.  S.  160,  SOL.  ed.  657,  that  court 
says :  "  While  it  may  be  conceded  that,  gen- 
erally speaking,  among  the  inalienable  rights 
<tf  the  citizen.  Is  that  of  the  liberty  of  con- 
tract, yet  such  liberty  is  not  absolute  and 
universal.  It  is  within  the  undoubted  power 
of  government  to  restrain  some  individuals 
«8  L.  a  A. 
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from  all  contracts,  as  well  as  alt  Individuals 
from  some  contracts.  It  may  deny  to  all  the 
right  to  contract  for  the  purchase  or  sale  of 
lottery  tickets;  to  the  minor  the  right  to  as- 
sume any  obligations,  except  for  Uie  neces- 
saries of  existence ;  to  the  common  carrier 
the  power  to  make  any  contract  releasing 
himself  from  negligence;  and,  indeed,  may 
restrain  all  engaged  in  any  employment  from 
any  contract  m  the  course  of  that  employ- 
ment which  is  against  public  policy.  The 
possession  of  this  power  by  government  In  no 
manner  conflicts  with  the  proposition  that, 
generally  speaking,  every  citizen  lias  a  right 
freely  to  contract  Tor  the  price  of  his  latrar, 
servfces,  or  property. "  See  WoUott  v.  Frit' 
sell,  184  Mass.  1,  4S  Am.  Rep.  272.  In  Com. 
V.  Hamilton  .^g.  Co.,  120  Mass.  883,  the  court 
of  wblch  we  are  now  the  Justices  decided 
that  Statute  1874,  chapter  221,  was  constitu- 
tional. The  provision  which  It  was  con* 
tended  was  unconstitutional  was  that  **na 
minor  under  the  age  of  eighteen  years,  and 
no  woman  over  that  age,  shall  be  employed 
in  laboring  by  any  person,  firm,  or  corpora- 
tion, in  any  manufacturing  establishment  in 
this  commonwealth,  more  than  ten  hours  in 
any  one  day,"  except  in  certain  cases:  and 
that  "In  no  case  shall  the  hours  of  labor  ex- 
ceed sixty  per  week."  The  decision  of  the 
case  did  not  turn  upon  the  fact  that  the  de* 
fendant  was  a  corporation  of  this  common- 
wealth, organized  under  Statute  1824,  chap- 
ter 44.  The  court  says:  "There  can  be  no 
doubt  that  such  legislation  may  be  main- 
tained either  as  a  health  or  police  regulation, 
if  it  were  necessary  to  resort  to  either  of  those 
sources  for  power.  This  principle  has  been 
so  frequently  reoognlzed  In  this  common* 
wealth  that  reference  to  the  decisions  is  un- 
necessary." In  Com.  V.  I^rry,  165  Mass. 
117,  14  L  R.  A.  825,  Stat.  1891,  chap.  125, 
^  I,  was  declared  unconstitutional  by  a  ma- 
jority of  the  courL  The  principal  ground 
of  the  decision  Is  that  the  statute  was  an  at- 
tempt 'to  compel  payment  under  a  contract 
of  the  price  for  good  work  when  only  inferior 
work  is  done ;"  and  it  is  said  that  ''^the  right 
to  acquire,  possess,  and  protect  property  in- 
cludes the  right  to  make  reasonable  contracts, 
which  shall  be  under  the  protection  of  the 
law and  that,  If  the  statute  be  held  to  per- 
mit the  hiring  of  weavers  "only  upon  terms 
thftt  prompt  payment  shall  be  made  of  the 
price  for  good  work,  however  badly  their 
work  may  oe  done,  and  that  the  remedv  of 
the  employer  for  their  derelictions  shall  be 
only  by  suits  against  them  for  damages,  it 
is  an  interference  with  the  right  to  mske  rea- 
sonable and  proper  contracts  in  conducting 
a  legitimate  business,  which  the  constitution 
guarantees  to  every  one,"  etc. 

The  decisions  of  various  courts  of  this 
country  upon  the  authority  of  the  legislature 
of  a  state  to  prescribe  rates  for  transportation 
by  railroad  companies,  and,  in  some  in- 
stances, for  the  use  of  elevators,  have  pro- 
ceeded on  the  ground  that  these  were  public 
employments;  and  it  is  implied  In  all  or 
nearly  all  of  these  decisions  that  the  legis- 
lature could  not  constitutionally  prescribe 
the  rates  of  compensation  to  be  paid  for  ser* 
vices  or  for  the  use  of  property  in  exclusively 
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private  employments.  It  Is  manifest,  bow- 
ever,  from  the  examples  we  bave  given,  tbat 
Uie  regulation  of  contracts  bj  statute,  not 
amounting  to  a  determination  of  rates  or 
prices,  bas  not  been  confined  to  public  em- 
ployments, or  to  business  whfcb  may  be  said 
to  be  ^ected  with  a  distinct  public  interest. 
The  legislation  on  this  sobject  relates  to  a 
great  variety  of  contracts,  and  has  been 
passed,  some  of  it  to  promote  ihe  public 
health  or  the  public  morals  or  the  public 
conrenlence,  some  of  it  for  the  protection 
of  Individuals  against  fraud,  and  some  of  It 
for  the  protection  of  classes  of  individuals 
Rgainit  nnfalr  or  unconscionable  dealing. 
The  considmtlons  which  may  Inftnence  the 
lexislatun  to  determine  wbat  legislation  of 
this  character  Is  required  by  good  public 
pollcTt  or,  Id  the  words  of  the  constitution, 
wbat  laws  are  **for  the  good  and  welfare  of 
this  commonwealth  an3  for  the  gorernment 
and  ordering  thereof,  and  of  the  subjects  of 
the  same, "  are  not  for  us  to  weigh,  except  bo 
lax  as  may  be  neoessary  to  determine  whether 
the  legislation  proposed  is  repugnant  or  con- 
tnuT  to  the  constitution.  The  legislation  on 
similar  subjects  in  Great  Britain  and  in  other 
foreign  countries  which  have  no  written  con- 
stitutions limiting  the  powers  of  the  legis- 
lature is  not  in  all  respects  pertinent  to  the 
imsent  Inquiry ;  but,  oonsidalng  tin  hfstoiy 
of  legislation  fn  England  ooocerntng  servants 
or  laborers  from  the  earliest  times,  and  the 
statutes  which  In  modem  times  have  been 
passed  in  several  foreign  countries  and  in 
many  of  the  states  of  this  country  regulating 
the  employment  of  laborers  in  factories,  we 
cannot  say,  as  matter  of  law,  that  the  legis- 
lation proposed  Is  so  plainlj  not  wholesome 


ot  reasonable  that  the  general  court  nuty  not 
judge  it  to  be  for  the  good  and  welwe  of 
the  commonwealth.  We  know  of  no  reason 
derived  from  the  coDstitution  of  the  common- 
wealth or  of  the  United  States  why  there 
must  be  a  distinction  made  in  respect  to  such 
legislation  between  corporations  and  persons 
mgaged  In  manufacturing,  when  both  do  the 
same  Kind  of  business.  Tbe  existing  statutes 
on  tbe  subject,  relatlog  to  manufacturing 
corporations,  we  do  not  regard  as  having 
been  passed  necessarily  in  amendment  ul 
their  charters.  They  relate  to  all  the  corpo- 
rations described,  whether  there  is  any  power 
reserved  in  the  legislature  to  amend  tbetr 
charten  or  not,  and  they  do  not  purport  to 
have  been  passed  for  the  purpose  of  restrict- 
log  the  corporate  powers  of  the  corporations. 
Without  attempting  to  define  the  limits  of 
tbe  power  of  the  general  court  in  Massachu- 
setts to  control  the  right  of  its  inhabitants 
to  make  contracts  generally,  we  cannot  say 
that  a  statute  requiring  manufacturen  to  pay 
tbe  wages  of  their  employes  weekly  is  not 
one  whidi  the  general  court  has  the  consti- 
tutional power  to  pass,  if  It  deems  it  expedi- 
ent to  do  so.  We  have  not  ezsmined  In  de- 
tail the  provisions  of  the  bill  referred  to  in 
the  inquiry,  or  considered  whether  tbe  bill 
may  not  need  amendment  to  make  its  mean- 
ing clear;  bat  the  question  submlttad,  we 
think,  should  be  answered  in  tbe  affirmative. 

Walbridok  a.  Fibld. 

Charles  Allen. 

Oliver  Wendell  Holmbb. 

Marcus  P.  Enowltoh. 

Jambs  M.  Mortoh. 

John  Lathrop. 

Jambs  M.  Bajwbb. 


NEW  YORK  COURT  OP  APPEAIA 


ICatilda  A.  SLOANE,  Ezrx.,  etc.,  of  George 
Sloane,  Deceased,  Attpf., 

e. 

William  a  B.  MARTIN.  Appt. 

atf  N.T.ML) 

▲etiu4  serrlee  of  proeeaa  upon  inflanta 
la  not  neoaaiTj  to  the  Jnriadlctlon  of 
*  tederal  eoart  in  an  aottoo  In  tbe  natoie  of 
aialt  <n  nmfOr  ■  Judicial  sale  of  real  «Mats  in 
wbioh  ttaey  have  or  olafan  to  have  an  Interest 
where  an  aiipeanDas  li  altered  for  tbem  and 
«  guardlao  ad  Htoi  appointed  who  defends  In 
their  behalf. 

(Aprils.  UOD 

APPEAL  by  defendant  from  a  judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  en- 
tered In  the  office  of  tbe  clerk  of  New  York 
Gonnly  npon  the  r^Kfft  of  a  referee  in  favor 
of  plaintiff  Id  u  action  brought  to  compel 


Hon.— In  oonneoHoD  with  tbe  ibove  case,  see 
Boohe  T.  Watns  iMd.)  T  it.  A.  683;  also  Louts- 
vtlle.  H.  a  *  T.  K.  Go.  V.  Jordan  (MliBj  U  L.  R.  A. 
ML 
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specific  performance  of  a  contract  (o  porebase 
certain  real  estate.  Affirmed. 

The  material  portions  of  tbe  opinion  of  the 
referee,  William  Allen  Butler,  areas  follows: 

"The  plainliff  brings  this  action  to  compel 
the  specific  performance  by  the  defendant  of 
a  contract  tor  tbe  sale  of  certain  lauds  and 
premises  situated  at,  and  adjoining,  tbe  north- 
east oomer  of  Broadway  and  Thirty-second 
street,  in  the  city  of  New  York,  extending  on 
Broadway  fifty-three  feet  nhie  Inches,  and  on 
Thirty  second  street  one  hundred  and  twenty- 
two  leet  ten  inches.  The  contract  which 
bears  date  October  23.  1691,  provided  for  the 
sale  and  conveyance  by  the  plaintiff  of  tbe 
premiiies,  as  described  therein,  to  the  defend- 
ant, in  oonsidaatlon  d  tbe  sum  of  $6SO,000, 
to  be  paid  In  the  manner  specified  by  the  con- 
tract, upon  receipt  whereof  (he  plaintiff  was 
to  execute  and  deliver  to  the  defendant  an  ex- 
ecutrix's deed,  conveying  tbe  fee  simple  of  tbe 
premises,  free  from  all  incumbrances  except 
certain  enumerated  ezistlne:  leases  At  tbe 
proper  time  tbe  plaintiff  tendered  to  tbe  de- 
fendant a  oonveyance  of  the  premises,  as  de- 
scribed In  the  contract,  duly  executed  by  her- 
self, in  her  capacity  of  executrix  under  tha 
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vill  of  her  hiuband,  George  Sloaoe.  deceased, 
wblcb  oootained  a  power  of  sale  antboriziDg 
•nch  conveyance,  aod  also  duly  einnited  by 
all  tbe  beiTs-Bt-law  and  devisees  of  her  testator. 
No  objection  was  made  by  tbe  defendant  to 
the  form  of  the  coDveyaDces,  but  as  to  a  part 
of  tbe  premises,  being  that  portion  thereof  di- 
luted on  tbe  northeasterly  comer  of  Broad- 
way and  Thlrtt^-second  street,  wfafdi  wu  con- 
T^ed  by  Wilnam  V.  Brady  and  wife  and 
Henry  A.  Hurlbut  and  wife  to  Ezra  R  Good- 
tidge  by  deed  daied  January  80,  1867,  the  de- 
fendant objected  to  tbe  couTeyancee  tendered 
1^  tbe  plMDtiff,  and  refused  to  accept  them, 
on  tbe  gronad  that  tbev  did  not  convey  a  good 
and  marketable  title,  alleging  that  the  title  to 
that  portion  of  tbe  premises  wai  not  in  tbe 
plaintiff,  and  was  never  acquired  by  her  testa- 
tor, bat  that  the  owners  thereof  are  the.  chil- 
dren of  tbe  said  Ezra  R  Goodridge,  who  died 
on  or  about  August  20,  1807,  and  who  at  the 
time  of  his  deatu  was  the  sole  owner  thereof, 
in  fee  simple.  As  to  tbe  residue  of  tbe  prem- 
ises, the  defendant  made  no  objection  to  tbe 
title  tendered  by  the  plaintlfr.  The  plaintiff 
claims,  upon  tbe  pleadings  and  proofs  In  this 
action,  that  the  deeds  tendered  by  her  to  tbe 
defendant  were  in  full  performance  of  her  con- 
tract of  sale,  and  Uiat,  as  to  the  portion  of  the 
premises  to  which  tbe  defendant's  objection 
applies,  the  title  in  fee  sfanple  was  acquired 
J.  PierpoDt  HorgiiD  under  a  sale  made  1» 
Simon  de  Vfsser,  a  receiver  thereof  appointed 
by  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York  in  a  suit  in 
which  James  Drake  and  others  were  plaintiffs, 
and  Francis  Ooodridge,  survivor  of  Ezra  R. 
Good  ridge,  and  others,  were  defendants,  pur- 
suant to  this  decree  of  tbe  court  made  therein 
June  19, 1868,  and  that  by  subsequent  convey- 
ance by  Morgan,  the  purchnser  at  tbe  receiver's 
sale,  to  the  plaintiff's  testator,  tbe  latter  ac- 
quirod  a  good  title  in  fee  to  the  same  premises. 
The  defendant's  contention  upon  tbe  evidence 
at  tbe  trial  is  that  In  respect  to  the  two  infant 
children  of  Ezra  R  Gtoodrldge,  who  were 
made  parties  defendant  to  tbe  above  suit,  a 
reasonable  doubt  exists  as  to  the  question 
whether  service  was  made  upon  them,  respect 
Ively,  of  the  process  of  the  court,  and  also  as 
to  the  further  question  whether  tbe  circuit 
court  of  the  United  States  sitting  In  equity, 
could,  at  tbe  time  of  the  commencement  of  the 
suit,  acquire  jurisdiction  over  the  infant  de- 
fendants in  any  other  manner  than  by  the 
service  upon  them  of  tbe  process  of  tbe  court. 
Tbe  question,  therefore,  to  be  determined, 
under  tbe  issue  Joined  in  thisactlon,  is  whether 
the  title  tendered  the  plaintiff  is  good  and 
marketable,  or  whether  such  a  reasonable 
doubt  In  respect  to  Its  validity  has  been  estab- 
lished by  the  evidence  as  to  entitle  th«  defend- 
ant to  be  relieved  from  his  purchase. 

"It  appeared  at  tbe  trial  that  Ezra  R  Good- 
ridge,  before  and  at  tbe  time  of  his  death,  Au- 

EBt  30,  1867,  was  a  member  uf  tbe  firm  of 
ra  R  Goodridge  &  Co.,  doing  business  in 
the  city  of  New  Tork,  composed  of  himself, 
bis  brother  Francis  Goodridge,  and  Franklin 
F.  Randolph.  Ezra  R.  Goodridge  died  intes- 
tate, a  resident  of  Westchester  county,  K.  T., 
leaving,  him  survirlng,  his  widow,  Mary  C. 
Le  Roy  Goodridge  and  two  infant  chiraren, 
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Mary  Read  Gk>odridge  and  Ezra  Read  Good- 
ridge his  only  heirs  Bt-1aw,  who  were  at  tbe 
time  of  bis  death  of  the  ages  of  two  and  three 
years,  respectively,  l^etters  of  administration 
on  bis  estate  were  Issued  to  bis  widow.  He 
was  the  apparent  owner,  at  his  death,  of  sev- 
eral parcels  of  real  estate  in  the  city  of  New 
Tork  of  which  the  premises  In  qaestimi  formed 
a  part.  After  his  death  the  firm  of  Drak^ 
Klelnwcnt  ft  C!ohen,  of  London,  England, 
creditors  of  Ezra  R.  Goodridge  &  Co.,  com- 
menced actions  in  the  supreme  court  of  the 
state  of  New  York  against  Francis  Goodridge, 
the  sole  survivor  of  the  firm  (Franklin  F.  Ran- 
dolph having  died  September  18,  1867),  to  re- 
cover the  amount  of^  an  Indebtedness  of  tbe 
firm  of  Ezra  R  Goodridge  Jk  Co.  to  them.  In 
such  actions,  warrants  of  attachment  against 
the  property  of  Ezra  R  Goodridge  &  Co,  were 
Issued  to  the  sheriff  of  the  city  and  county  of 
New  York,  and  levied'upon  real  property,  in- 
cluding tbe  premlaesin  question;  aod  after  the 
recovery  of  judgments  in  the  actions,  to  the 
amount,  in  Uie  aggregate,  of  $808,878.17  and 
the  returns  of  executions  tbmon  by  the  sheriff 
wholly  unsatisfied,  except  as  to  |6,223.0d  col- 
lected by  the  sheriff,  Drake,  Kleinwort  A 
Cohen,  on  January  18, 1868,  filed  their  bill  In 
equity  in  the  circuit  court  of  the  United  States 
foe  the  southern  district  of  New  York  against 
Francis  Goodtid^,  as  survivor  of  Ezra  B. 
Goodridge  ft  Co. ;  tbe  Infant  children  of  Ezra 
R.  Goodridge,  deceased;  his  widow,  Indlvidth 
ally  and  as  administratrix;  and  the  legal  rep- 
resentatives of  FrRuklinF.  Randolpb, deceased, 
bis  widow,  and  the  children  of  a  deceased 
brother;  and  other  parties  who  claimed  to  have 
liens  on  tbe  attached  premises— setting  fortb 
the  recovery  of  judgments  aod  the  return  of 
executions  unaatiaflwl  as  above,  and  allegtng 
that  the  real  property  of  which  Ezra  R  Good-, 
ridge  died  seised  was  in  fact  tbe  property  of 
tbe  firm  of  which  he  was  a  member  at  the  time 
of  his  death,  and  had  been  purchased  with 
partnerahlp  funds.  The  bill  prayed  that  the 
pUlntiffs  be  adjudged  to  be  creditors  of  tbe 
firm  of  Ezra  R  Goodridge  ft  Co.,  and  as  sodi 
to  have  a  prior  lien,  1^  viriue  of  their  attach- 
ments, judgments,  and  executions  In  tbe  state 
court,  upon  the  premises  in  question  and  the 
other  property  described  in  tbe  bill,  and  to  be 
entitled  to  the  application  of  the  said  property 
to  the  payment  of  Uieir  judgments  by  means 
of  a  receiver  to  be  appointed  by  the'  court 
The  allegation  waa  auo  made  In  the  bill  of 
complaint  that  as  the  wparent  title  to  the  prop- 
erty was  Id  Ezra  R.  Goodridge,  individually, 
the  sheriff  was  unable  to  sell  the  same,  under 
the  executions  Issued  to  him  upon  tlie  judg- 
ments free  from  cloud  upon  the  ttUe.  Upon 
the  filing  of  tbe  bill,  Januaiy  18,  1868,  a  sub- 
poena was  issued  on  the  same  day,  as  appears 
or  the  equity  docket  kept  by  the  clerk  <n  the 
United  States  circuit  court  for  the  southern 
district  of  New  York.  In  which  the  suit  Is  en- 
tered by  its  tille,  and  in  wblcb  is  also  entered 
the  issuing  of  tbesubpcena.  There  Is  do  entry 
in  the  docket  of  the  return  of  the  subpceoa  by 
the  United  States  marshal,  the  proper  officer 

S'  whom  the  subpoona  should  be  swed,  and 
e  return  made,  nor  any  entry  of  service  of 
the  subpoena  on  any  defendant,  nor  do  the  pft> 
pers  In  the  case  on  file  in  the  cleric's  oflQce  cui* 
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tefai  tb»  lulnMBDa,  or  any  ntoni  of  service 
thereof.  A  blank  line  appears  Id  the  docket, 
below  the  entry  of  the  Isfiiiing  of  the  subpoena, 
kft  blank  In  order  that  the  return  of  the  sub- 
ptEiia  might  be  entered  whenever  the  same 
•bould  be  returned.  The  record  and  the  en- 
tries in  the  docket  show  ihat  on  February  10, 
1868,  there  was  filed  and  entered  the  appear- 
ance of  the  defendants  Mary  R.  Qoodridge  and 
Ezra  Read  Goodridge,  the  infant  children  of 
Ezra  R.  Ooodridge.byF.  A.  Lane,  their  solicitor. 
The  record  further  shows  that  on  February 
11,  1868,  the  same  infant  defendants  by  tbeir 
mother,  as  natural  guardian,  filed  a  petition 
which  recited  the  filing  of  the  bill  against  them; 
that  tbey  bad  appeared  thereto,  and  are  pre- 
paring to  answer  the  same;  that  tbey  are  in- 
fants under  the  age  of  fourteen  years,  to  wit, 
of  the  ages  of  two  and  three  years,  reBpeciively ; 
and  that  they  are  advised  Ihnt  Richard  E.  Still 
well,  of  the  city  of  New  York,  is  a  proper  per- 
■on  to  be  appointed  tbeir  guardian  to  defend 
the  suit,  and  praying  that  He  may  be  assigned 
tbeir  guardian,  by  whom  tbey  may  answerand 
defend.  The  petition  was  verified  by  the  affi- 
davits of  the  mother  and  the  solicitor  of  the 
Infants,  and  upon  these  papers,  and  the  consent 
of  Richard  E.  Stillwell,  to  serve  as  guardian, 
he  was  appointed,  by  an  order  of  the  court 
made  and  filed  February  11, 1869,  the  guardian 
ad  litem  of  the  Goodridge  Infants.  Similar 
proceedings  were  taken  in  respect  to  two  in- 
fant defendants  who  were  children  of  Franklio 
F.  Randolph,  deceased,  and  the  same  person 
was  appointed  guardian  ad  Utem  for  them. 
The  guardian  <i3  litem  thus  appointed  put  in 
the  usual  general  answer  for  the  infant  defend- 
ants. Other  parlies  defendant,  including  the 
mother  of  the  Infanta,  and  the  surviving  part- 
ner of  the  firm  of  Esra  R.  Goodridge  «  Co., 
and  the  legal  represenlatlvea  and  widow  of 
Franklin  F.  Randolph,  deceased,  answered  the 
bin,  and  contested  the  suit  on  the  merits;  and 
the  remaining  parties  having  answered,  or  the 
bill  having  been  taken  as  confessed  against 
them,  the  cause  was  tried  before  Jvdge  ffiatch- 
foid.  On  Jane  19, 1868,adeereewasentered, 
•dji^ging  the  premises  in  question  to  be  part- 
nersb^  property,  properly  applicable  to  the 
payment  of  the  judgments  recovered  in  the 
state  court,  appointing  Simon  de  Vlsser,  re- 
ceiver, and  directing  the  execution  of  a  deed 
Mary  C.  Le  Roy  Goodridge,  the  widow  of 
r&  R  Goodridge,  and  the  guardian  ad  littm 
of  the  infant  Goodridge  children,  to  sucb  re- 
ceiver, and  the  aale  of  the  premises  by  him  at 
public  aifttion.  The  deed  was  executed  as 
required  by  the  decree,  and  the  receiver  sold 
the  premises  at  public  auction,  December  1, 
1868,  to  Heaars.  Mayer  &  Simon  Slemberger, 
who  paid  the  usual  depoait.  Subaequently,  In 
JanuaiT,  1860,  the  purchaser  at  the  receiver's 
fale  refosed,  under  advice  of  counsel,  to  com- 
plete their  parehaae,  and  thereupon  the  receiver 
applied  to  the  court  for  an  order  to  compel 
them  to  complete  iL  The  purchasers  resisted 
the  application,  and  apecined  twelve  distinct 
grounds  of  obieclion  to  the  title,  one  of  which 
was  that  the  Goodridge  infant  defendants  bad 
Dot  been  served  vhh  process,  and  therefore  the 
court  had  never  acquired  jurisdiction  of  their 
pertoDS.  A  atipulation  was  entered  Into  be- 
tween the  attorneys  for  the  receiver  and  the 
«81k&A. 
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attorneys  for  the  parchaaers  to  the  effect  that, 

for  the  purposes  of  the  motion,  certain  facts, 
which  are  stated  in  eight  paragraphs  of  the 
stipulattoD,  and  are  separately  numbered,  were 
admitted — one  of  such  facts  being  that  none 
of  the  infant  defendants  were  served  with  a 
subpcena  or  other  proceia  in  the  suit.  Aftn 
argument  Judge  Blatebford  decided  the  motion 
in  favor  of  the  receiver,  and  ordered  the  pur- 
chasers to  complete  their  purchase.  No  order 
was  entered  on  such  decision.  The  purchasera 
notified  the  receiver  that  they  would  appeal 
from  the  decision  to  the  Supreme  Court  of  the 
United  States.  No  appeal,  however,  was  taken. 
The  proceedings  by  the  receiver  to  compel  the 
purchasers  to  complete  their  purchase  wen 
withdrawn.  The  purchasera  were  paid  back 
the  amount  deposited  by  them,  with  certain  al- 
lowances for  counsel  fees  and  expenses,  and 
thereafter,  on  October  80, 1871,  the  decree  was 
so  amended  that  the  receiver  was  authorized  to 
sell  the  premiws  at  private  sale.  The  receiver 
eiecutea  the  decree,  as  amended  by  a  sale  of 
the  premises  in  question,  by  deed  dated  Iby 
28,  1872,  to  J.  Pterpont  Morgan,  who  after- 
wards conveyed  them  to  Ezra  R.  Goodridge. 

"On  the  facts  thus  established,  it  is  manifest 
that  if  it  were  Incumbent  upon  the  plaintiff  to 
prove  by  direct  and  positive  evidence  that  tlie 
subpmna  in  the  Drake  suit  waa  served  on  the 
infant  defendants,  the  children  of  R 
Goodridge,  deceased,  and  to  establish  sucb  ser^ 
vice  as  a  jurisdiclional  fact,  necessary  to  the 
validity  of  the  decree  of  sale,  this  action  must 
fall  for  want  of  such  proof.  But  it  Is  not  es- 
sential to  the  plaintiff's  action  that  she  should 
give  such  proof.  Having  put  in  evidence  the 
judgment  reconl  in  the  Drake  suit,  which  Is 
the  Judgment  of  a  court  of  general  jurisdiction, 
acting  within  the  scope  of  its  powers,  ahe  is 
entitled  to  reft  on  the  presumption  of  the  reg- 
ularity of  the  proceedings,  ioclodiog  whatever 
is  necessary  to  the  iurisdic^ion;  the  rule  being 
that,  whenever  such  a  judgment  is  questioned 
collaterally  Ita  regularity  must  be  presumed 
until  the  preaumption  is  overcome  by  compe- 
tent proof.  Tata  v.  Laniing,  0  Johns.  407,  6 
Am.  Dec.  369,  290;  Foot  v.  &etien;  17  Wend. 
488;  Hart  v.  Seixat.  21  Wend.  40;  Chemung 
Canal  Bank  v.  Judton,  8  N.  T.  854;  Ferguton 
V.  Crawford,  70  N.  T.  268,  36  Am.  Rep.  389, 
86  N.  Y.  609:  Brown  v.  Mctioli,  42  N.  Y.  26. 

"The  regularity  and  validity  of  the  proceed- 
ings of  tbe  United  Slates  circuit  court  in  the 
DraKe  suit  must  therefore  be  taken  as  es- 
tablished by  the  record,  unless  the  legal 
presumption  in  their  favor  la  overcome  1^ 
competent  proof.  Sucb  proof  may  either  coo- 
slat  of  recitals  in  the  record  itself,  Incooiiistent 
with  the  presumption,  or  of  extrinsic  evidence 
contradicting  the  recitals  of  the  record  as  lo 
jurisdictional  facts,  or,  if  tbe  record  ia  silent, 
eatsblishing  affirmatively  that  jurisdictbn  waa 
not  requited.    .  .  . 

"In  reapect  to  the  fact  of  service  of  the 
subpcena  on  tbe  Infant  defendants,  there  is  no 
recital  whatever  in  the  judgment  record  nor 
in  any  of  the  parers  in  the  cause  on  the  files  of 
tbe  court,  at  any  atageof  the  proceedinKS If ad- 
ing  up  to  tbe  final  decree.  The  record  is  silent 
Id  this  regard.  The  defendant  claims  that, 
although  there  is  notbinK  in  the  record  stating 
the  non  service  of  the  subpcena  on  the  Gtod- 
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ridge  infants,  It  cannol,  withiD  the  lioei  of  the 
adjudged  cases,  or  the  rules  laid  dcwD  bj  the 
tezt-bonkB,' be  called  a  silent  record,  for  the 
reasoQ  that  the  biaoh  left  io  the  clerk's  equity 
docket  for  eotrr  of  the  reiuro  of  the  subpcBna 
remaiDS  UDfilled,  and,  assuming  that  jurisdic- 
tk>n  orer  the  infanta  could  be  acquired  00I7 
by  the  service  of  the  aubpcena,  the  absence  of 
an  entry  showing  n  return  negatives  the  pre- 
tumptioD  of  jurisdictioD  thus  acquired ;  and  it  is 
further  claimed  that  the  recora  fails  even  to 
show  any  delivery  of  the  subpoena  to  the 
United  States  ipaisbal  for  service,  and  as  the 
evidunoeof  the  clerk  of  the  United  States  cir- 
cuit court  abows  the  custom  to  have  been, 
when  the  subpoena  was  issued,  to  hand  it  to 
plaiatifl'a  solicitor  for  delivery  to  the  marshal, 
there  is  nothing  to  show  that  the  marshal  ever 
bod  the  Bubpccna,  and.  even  if  the  presump 
tiOD  is  indulged  that  the  marshal  did  have  it, 
nicb  presumption  does  not  include  its  return 
by  him.  because  the  presumption  of  a  proper 
performance  of  all  the  acts  essential  to  juria- 
dictioQ  must  include  an  entry  by  the  clerk,  in 
bis  docket,  of  the  marshal's  return,  and  nn  such 
entry  exists.  And  still  further,  the  defendant 
claims  that  all  the  proceedings  taken  on  behalf 
of  Ibe  infant  defenilants  for  the  appointment 
of  a  guardian  ad  litem  are  manifestly  00  tbe 
theory  that  the  infants  could  voluntarily  ap- 
pear vrlthoat  service  of  process,  as  neither  their 
petition,  the  affidavits  annexed,  nor  the  order 
of  appointment,  contain  any  meollon  of  the 
fact  of  service  of  process  on  tbe  infanta. 

"Inasmuch  as  the  intendment  of  tbe  law  in 
favor  of  a  judnnent,  when  questioned  collat- 
emlly,  la  that  the  action  of  the  court  in  exer- 
eiring  jurisdiction  was  based  on  the  existence 
of  the  necessary  jurisdictional  facta,  and  the 
cognizance  thereof  by  ibe  court,  it  is  inadmis- 
dwe  to  disturb  tbe  weaumption  of  validity  by 
the  mere  absence  fram  the  record  ot  entries 
or  recitals.    .   .   .  ^ 

"Notwitbstaodhig  diligent  lovestigatlon,  It 
appears  that  no  trace  cao  be  found  of  the  sub 
poena,  after  its  first  Issue.  The  United  States 
marshal  who  was  in  oflQce  In  1068  is  dead,  and 
none  of  his  papers  are  io  tbe  possession  of  his 
successor;  so  that  nothing  appears  in  evidence 
to  prove  or  to  disprove  tbe  actual  fact  of  ser- 
jioe.  Am  bo  one  but  the  maishal  or  a  deputy 
could  make  service  of  the  subpoena,  the  ap- 
pointment of  a  gaardiatt  ad  litem  most  be  pre- 
sumed to  have  fieeD  made  on  the  return  by  him 
of  the  process.    .    .  . 

"The  defendant  offered  in  proof,  from  the 
files  of  the  clerk's  office,  the  papers  relating  to 
certain  proceedings  after  the  decree,  to  com  rel 
the  purchasers  at  tbe  receiver's  sale  to  com- 
plete their  purchase.  These  prooeedinga  bare 
been  adverted  to  in  a  former  part  of  this  opin- 
ion, as  including  a  Btipulalion  between  the 
solicitors  of  the  plaintiffs  and  the  solicitors  of 
the  piircbasers  to  the  effect,  among  other 
things,  that,  for  tbe  purposes  of  the  motion  to 
compel  the  purchasers  to  take  the  title,  it  was 
admitted  that  the  infant  defendants  had  not 
been  served  with  the  subpoena.  .  .  .  Koth- 
Ing  which  la  averred  in  tbe  papefa  Is  competent 
evidence  of  anr  fact  In  toue  in  this  actioiL 
This  is  especially  so  as  to  the  facts  stated  In 
the  stipulatiou  to  be  admitted,  because  by  the 
terms  of  the  stipulaUon  the  admission  it  con- 
•8  L  B.  A. 


tained  was  solely  for  tbe  purpose  of  the  motion 
in  respect  to  which  it  was  made,  as  I  under- 
stand, but  claims  that  the  fact  of  the  proceed- 
ing, and  of  Its  not  being  met  by  proof  then 
esistlog,  if  It  everezisted,  of  tbeserrice  of  th» 
subpceoa,  raises  a  conflict  with  the  presnmp- 
Uon  of  the  service,  and  a  reasonable  doubt  a» 
to  that  facL  As  the  papers  are  no  part  of  ih» 
judgment  record,  tbey  must  be  regarded  as  ex- 
trinsic evidence,  and  so  far  as  they  ebow  a. 
proceeding  in  which  an  allegation  was  made 
by  the  purchasers,  charging,  among  other 
tbiogs,  that  tbe  infants  never  were  served,  such 
allegation  would  be  of  no  avail  to  the  defend- 
ant here,  in  the  absence  of  corroborative  proof, 
and  such  proof  is  not  furnished.  The  admis- 
sion In  the  stipulation  can  baT«  no  effect  to- 
create  any  presumption,  because  it  is  wholly 
incompetent  as  evidence,  and  to  assume  that  ft 
was  made  because  of  the  want  of  ability  on  the 
part  of  thereceiver  to  prove  the  fact  to  which  it 
relates  would  be  an  attempt  to  draw  legal  in- 
ferences from  incompetent  evidence.  An  ap> 
proved  lest,  where  the  validity  of  a  title  depend* 
upon  a  presumpiion  offset,  u  whether  tbe  case 
is  such  that  if  it  were  before  a  jury  it  would 
be  the  duty  of  the  judge  to  give  a  clear  direc- 
tion in  favor  of  the  fact,  and  not  leave  tbe  ev- 
idence generally  to  tbe  consideration  of  tbe 
Jury.  Fry,  Spec.  Perf.  p.  486;  Bmerv  v. 
Qroeoek,  6  Madd.  54;  Fleming  t.  ffunvtam, 
100  T.  1,  13.  Assuming  that  the  Oood- 
rldge  infants  were  in  a  court  of  law.  In  an  ac- 
tion of  ejectment,  to  recover  the  premises  In 
question,  on  tbe  ground  of  the  Invalidity,  as  to 
tbem.  of  the  decree  of  sale  in  the  Drake  suit, 
by  which  thdr  title  was  derested,  because,  in 
fact,  they  were  not  served  with  the  subpoena  in 
that  suit,  would  tbe  court  be  authorized  to  di- 
rect a  nonsuit  against  them  on  tbe  ground  of 
theconclusivenesa  of  tbe  presumption  In  favor 
of  the  fact?  I  think  this  queatioo  must  be 
answered. 

"On  this  branch  of  the  case,  my  oonclnaion^ 
therefore,  is  that,  assuming  service  of  the  snb- 
poeoa  in  the  Drake  suit  00  the  Goodrldge  In- 
fants to  be  a  jurisdictional  fact,  the  fact  la 
presumptively  established  by  the  judgment 
record  in  that  suit;  that  such  presumption  has 
not  been  overcome  by  anything  appearing  In 
the  record,  or  by  any  competent  extrinsic 
proof:  and  that  there  is  no  reasonable  doubt 
as  to  tbe  regalarity  or  validity  of  the  proceed- 
ings to  the  Drake  suit  to  bind  tbe  infant  de- 
fendants. .  .  .  But  if  a  reasonable  doubt 
as  to  the  tide  could  be  predicated  in  reference 
to  tbe  presumption  of  validity  estaMIshed  by 
the  judgment  record  in  that  suit,  the  inquiry 
remains  whether  the  court  could  acquire  and 
exerdse  jurisdiction  over  these  infant  defend- 
ants in  any  other  way  than  by  the  service  of 
process  upon  tbem.  If  jurisdiction  could  be 
and  was  acquired  in  the  absence  of  the  proc- 
ess. It  is  of  no  consequence  whether  the  process 
was  or  was  not  served  upon  them.  They  are 
bound  by  the  decree  and  by  tbe  sale  made 
pursuant  to  its  direction.  What  tbe  court  did 
was  to  appoint  a  guardian  ad  litem  for  theae 
infant  deiendanta  after  appearance  entered  in 
the  suit  In  their  names,  by  a  solicitor  of  the 
court,  and  on  tbe  pelilion  of  their  mother,  who- 
was  their  natural  guardian.  The  precise  quea- 
Uon,  on  this  branch  of  the  case,  la  whether- 
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uj  reftsoDsble  doubt  exisia  u  to  the  jurii- 
dfctlODof  tiie  court  overthe  iafaotfl,  u  thus  ex- 
ercised,wiiliont  the  service  of  process  on  the  in- 
fants  tbemselvcs.  If  the  court  could  acquire 
jurisdiction  in  the  suit  over  tbese  infants  only 
by  service  upon  them  of  the  subpoena,  then, 
Id  the  absence  of  such  service,  the  appoint- 
ment of  the  guardian  ed  Utem,  and  bH  other, 
acts  of  the  court  iu  the  suit,  were  so  far  as 
these  lofanta  are  concerned,  wholly  nugatory; 
the  tlecree  of  sale  was,  aa  to  tbem.uttcrly  void, 
and  DO  tille  passed  by  the'deed  given  by  the 
receiver  under  it  BogerB  v.  Dill,  6  Hill.  415. 
Unquestionably  if  there  existed  in  1668  any 
statute  of  the  Uolted  States,  or  any  rule  of 
the  United  States  Supreme  Court,  making  ser- 
vice of  process  on  Infant  defendants  in  equity 
suits  a  prerequisite  of  jurisdiction,  either  as  to 
its  acquisition  or  its  exercise,  the  court  would 
be  bound  thereby,  and  could  only  acquire  and 
exercise  Jurisdiction  in  the  manner  prescribed 
by  such  statute  or  rule.  It  has  been  uniformly 
held  tbat,  where  the  law  has  prescribed  a 
particular  mode  by  which  a  court  shell  acquire 
jurisdiciioD,  it  can  acquire  il  In  no  other  way, 
and,  if  it  undertakes  to  proceed  in  disregard  of 
the  statutory  TequirementB,  its  judgment  is  a 
nullity,  and  will  be  so  treated  whenever  it 
comes  Id  question,  either  directly  or  collater- 
ally. BiMUy  V.  PliMiz  Bank,  88  N.  Y.  »18, 
K  Am.  Rep.  431,  and  cases  cited,  page  SS7: 
Crouter  v.  OrovUr,  188  K.  T.  55.  For  exam- 
ple, in  the  state  of  New  York  the  Code  of  Pro- 
cedure in  force  in  1881  prescribed  that  civil 
actions  should  be  commenced  by  the  service  of 
a  summons,  and  tbat  Id  case  of  a  defendant 
being  an  infant  under  fourteen  yean  of  age 
peraoDal  service  should  he  made  on  such  m- 
fant  In  a  specified  manoer.  In  Ingem^l  v. 
Mangam,  84  N.  T.  033,  the  validity  of  a  Judg- 
ment was  drawn  In  question,  where  the  court, 
io  a  foreclosure  suit,  had  proceeded  to  Judg- 
ment and  sale  without  service  of  the  summons 
having  been  made  on  the  infant  defendant 
in  the  manner  prescribed  by  the  statute,  bis ' 
mother  having  procured  the  appointment  of 
a  guardian  orf  HUm  for  him,  who  appeared  in 
the  action,  and  answered  for  the  iDfaot.  The 
purchaser  at  the  foreclosure  sale  declined  to 
take  the  title,  on  the  ground  of  reasonable 
doubt  whether  the  court  bad  acquired  Juris- 
dicilon,  and  he  was  discharged  from  his  pur- 
ehaae  by  the  supreme  court.  JngenoU  v.  Man- 
gtm,  24  Hun,  303.  The  court  of  appnls  af- 
firmed tlie  order,  on  the  ground  that  foreclos- 
ure suits  were  governed  by  the  requirements  of 
the  code  as  to  the  commencement  of  civil 
actions,  and  said  (Id.  84  N.  Y.  637):  Tlie  leffisla- 
ture  has  seen  fit  to  prescribe  that  the  sum- 
muia  dull  be  served  on  IntaDt  defendanli. 
This  was  Ibe  mode  defined  by  statute  for  ac- 
quiring Jurisdiction  over  thar  persons  and 
property.  It  Is  no  answer  to  the  objection 
that  the  statute  has  not  been  complied  with  In 
respect  to  the  mode  of  service,  that  the  Infant 
Is  of  such  tender  years  that  he  would  have  de- 
rived no  benefit  nom  the  service,  if  made,  or 
tbat  it  would  have  been  competent  for  the 
legislature  to  have  provided  tbat  service  upon 
the  parent  or  guardian  should  stand  as  service 
upon  the  infant.  The  statute  has  prescribed 
bow  Jurisdiction  shall  be  scquiretl,  and  courts 
cannot  dispense  with  its  observancea.' 
38  L.  a  A. 


"  If,  therefore,  in  the  ease  at  bar,  then  ex- 
isted In  1808  any  statutory  prerequisite  of 
Jurisdiction  in  the  United  States  circuit  court, 
such  as  existed  in  reference  to  the  state  court 
in  Ingeraoll  v.  Mangam,  that  case  would  be  a 
controlling  authority  in  favor  of  the  defend* 
ant's  contcntioD,  and  lie  should  be  discharged 
from  bis  purchase.  But  the  court  of  appeals, 
in  its  opinion,  took  care  to  guard  against  any 
assertion  of  the  rule  excluding  Jurisdictloa 
where  there  was  no  statutory  requirement, 
and  expressly  instanced  equitable  actions  in 
partition  as  being  exempt  from  the  operation 
of  the  provisions  of  the  code  of  procedure. 
They  say  that  in  sucb  actions,  tlie  code  not  be- 
ing in  force,  but  the  provisions  of  the  revised 
statutes  relating  to  proceedings  petition  for 
partition,  which,  by  a  section  of  the  same 
code,  were  made  applicable  to  actions  of  par- 
tition, Jurisdiction  over  the  person  and  prop- 
erty of  infants  was  acquired  by  the  appoint, 
ment  of  a  guardian  in  me  first  instance,  upon 
notice  to  such  infants  or  to  their  genend 
guardian.  Service  of  notice  upon  thelnfanta 
was  not  dispensable  to  the  exercise  of  the  juris- 
diction; citing  Oroghan  v,  Livingiton,  17  N.Y. 
318;  Qotendorfy.  Ooldsehmidt,  ».i  N.  Y.  110. 
In  the  last-named  case  it  was  exprecely  held. 
In  an  equity  suit  for  partition,  that  personu 
service  of  summons  upon  an  infiuit  defuidant 
was  not  essential,  and  tbat  the  appointment  of 
a  guardian  ad  litem  without  sucb  service  waa 
sufflcient  to  give  jurisdiction,  and  to  authorize 
the  court  to  proceed  to  Judgment  against  the 
infant  defendnnt.  There  can  be  no  possible 
difficulty  in  applying  the  plain  rule  laid  down 
by  the  antbontiea  to  which  reference  baa  been 
made.  Where  personal  service  of  process  on 
an  inAint  defendant  Is,  by  law.  a  JunadlctloDal 
fact,  as  in  foreclosure  suits  in  New  York,  the 
absence  of  that  fact  deprives  the  court  of 
jurisdiction,  t>ecause  It  cannot  lawfully  ac- 
quire Jurisdiction  in  any  other  way.  Where 
tnere  is  no  law  requiring  persoosl  service  of 
process  on  an  Infant  defendant,  the  service  of 
process  is  not  a  jurisdictional  fact,  and  the 
jurisdiction  may  be  exercised  without  refer- 
ence to  that  fact,  aa  in  partition  suits  in  the 
state  of  New  York;  tbe  Jurisdiction  iu  that  lat- 
ter class  of  suits  being  upheld  where,  on  tbe 
spplication  of  tbe  natural  guardian  of  tbe  In- 
fant defendant,  the  court  appointed  a  guar- 
dian ad  litem,  and  proceeded  to  JodgmpBt, 
wilhont  any  service  of  process  on  the  infant. 
The  Inquiry,  therefore,  must  be  as  to  the  mode 
of  acquiring  jurisdiction  by  circuit  courts  of 
the  Urited  States,  tn  180S,  over  the  person  and 
properly  of  an  Infant  defendant  In  an  equity 
suit  The  grant  of  Judicial  power  contained 
In  the  Cnnslitutinn  of  the  United  Stales  ex- 
tends to  all  cases  In  equity  between  citizens  of 
any  state  and  foreign  citizens  or  subjects.  U. 
S.  Const,  art.  8,  g  1.  The  Act  of  Congress  of 
May  8,  1703  (chap.  80,  §  3),  provides  tbat  the 
mode  of  procedure  in  the  courts  of  equity 
shall  be  according  to  the  priGciples,  rules,  and 
usaftes  which  govern  courts  of  equity,  as  dis- 
tin^^uished  from  courts  of  common  law,  sub- 
ject to  regulation  by  statute  or  by  rules  of  th* 
court  made  In  pursuance  thereof,  and  also 
subject  to  regulation  by  tbe  rules  of  tbe  su- 
preme court.  This  u  the  whole  extent  of 
statutory  regulation  as  to  the  Jurisdiciion  of 
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the  circutt  cnurU  of  U>e  Uolted  Statci  In 
equity.   Under  tbe  authority  gireo  by  COD- 

Jresa  tbe  supreme  court,  at  February  term, 
B23,  promulgated  roles  of  practice  for  tbe 
courts  of  equity  of  tbe  CTDited  States,  to  take 
effect  inly  1. 1822;  Equity  Rules,  7  Wheat,  p. 
V.  In  Stoiy  T.  Uangtten,  88  U.  8. 18  Pet. 
860. 10  L.  ed.  200,  It  U  said  that  these  rules  are 
obligatory  oo  all  of  tbe  United  States  courts, 
and,  where  ther  do  not  apply  the  practice  of 
the  circuit  ana  district  courts  shall  be  regu- 
lated by  tbe  practice  of  tbe  high  court  of 
chancery  hi  England  (page  868. 10  L.  ed.  204), 
and  Juage  Story  bed  prerioudy  aaid,  In  Pratt 
r.  Hortham,  B  Mason,  95:  *  It  has  often  been 
decided  by  the  supreme  c  >urt  that  tbe  equity 
Jarisdictton  of  the  United  States  ia  not  limited 
or  restraiDed  by  the  local  remedies  in  the  dif- 
ferent states;  that  it  is  the  same  In  all  the 
atatea,  and  Is  the  same  which  is  ezerclaed  iu 
the  land  of  our  ancestors,  from  whose  juris- 
prudence our  owD  la  derived.' 

"  In  Januery,  1648,  the  supreme  court  re- 
Tlaed  the  equity  rules,  and  promulgated  them 
anew,  to  take  effect  August  1,  1843  (Equity 
Rules.  1  How.  69.),  and  these  rules  regulated 
the  procedure  of  the  circuit  courts  of  tbe 
United  Slates,  in  equity,  in  1868.  Rule  90  ia 
■8  follows:  '90.  In  all  cases  where  the  rules 
prescribed  by  tbis  court  or  by  the  circuit 
court  do  not  apply,  Uie  practice  of  tbe  circuit 
court  shall  be  regulated  by  the  present  prac- 
tice of  the  high  court  of  cUDcery  Id  England, 
BO  far  as  the  same  may  reasonably  be  applied 
coDsisteatly  with  the  local  circumstances  and 
local  convenience,  of  Ibe  district  where  the 
court  is  held,  not  as  positive  rules,  but  as  fur- 
nlshiog  Just  analogies  to  regulate  the  prac- 
tice.' 

"When  the  above  rule  took  effect  the  general 
orders  of  the  high  court  of  chancery  In  force 
were  those  wblcn  bad  been  issued  up  to  April 
II,  1842,  and  they  contained  no  directfoos  as 
to  any  special  mode  of  service  of  subpoena  on 
Infant  defendanis,  or  aoything  in  the  nature 
of  a  condition  precedent  as  to  tbe  acquisition 
of  Jurisdiction  over  iofant  defendants,  as  con- 
tradistinguished from  adult  defendanis.  The 
United  States  Equity  Rules  of  1843  provide 
that  'the  process  of  subpoena  shall  constitute 
the  proper  mesne  process  in  all  suits  in  equity, 
In  the  first  instance,  to  require  the  defendnnt 
to  appear  and  answer  the  exigency  of  the  bill ' 
(Rule  7),  and  Shall  not  issue  from  the  clerk's 
office  in  any  suitln  equity  until  tbe  bill  is  filed 
In  the  office  (Rule  11).  and  sbaU  then  Issue 
thereon,  as  of  course,  and  be  returnable  into 
tbe  clerk's  office  tbe  next  rule  day,  or  tbe  next 
but  one,  after  twenty  days  from  the  issuing 
tbereof.  At  the  bottom  of  the  subpceon  shall 
be  placed  a  memorandum  that  the  defendant 
Is  to  enter  his  appearance  in  the  clerk's  office 
on  or  before  tbe  day  at  which  the  writ  is  re- 
turnable; oibcrwise,  the  bill  may  be  taken  pro 
ton/esto.  Rule  12.  It  is  then  provided,  by 
Rule  18,  that  'the  service  of  all  subpcenas  sbatl 
be  by  a  delivery  of  a  copy  thereof  by  tbe  offi- 
cer serving  tbe  same  to  tbe  defendant  person- 
ally, or.  In  the  case  of  husband  and  wife,  to 
the  husbsnd  personally,  or  by  leaving  a  copy 
thereof  at  tbe  dwelling  house  or  usuhI  place  of 
abode  of  each  defendant,  with  some  free,  white 
person  who  Is  a  member  tx  resident  in  the 
t«  T,.  R.  A. 


fsmHy.'  No  different  mode  of  serrlce  Is  pre- 
scribed as  to  infant  defendants  from  that  pre- 
scribed as  to  adult  defendants.  Rule  16  pro- 
vides that  'the  service  of  all  process,  mesne  and 
final,  shall  be  by  the  marshal  of  tbe  district  or 
his  deputy,  or  by  some  other  person  specUlly 
Appointed  by  the  court  for  that  pnrpose,  and 
,not  otherwise.'  Rule  17  provides  that  ^  ap- 
pearance day  of  the  defendant  shall  be  tne 
rule  day  to  which  the  subpmna  Is  returnable, 
provided  he  has  been  served  with  process 
twenty  days  before  that  day,  and  that  the  ap- 
pearance of  the  defendant,  either-  personslly 
or  by  his  solicitor,  shall  be  entered  in  the  order 
book  on  the  dsy  thereof  by  the  clerk.  Rule 
23  provides  tbat  the  prayer  for  the  process  of 
Bubpoens  in  the  bill  shsllcoatslD  tbe  names  of 
all  tbe  defendants  in  the  bill,  'and,  if  any 
of  them  are  known  to  be  infants  under  age,  or 
otherwise  under  guardianship,  sball  state  the 
fact,  so  that  tbe  court  may  take  order  there- 
on, as  justice  may  require  upon  the  return  of 
Ibe  process.'  Rule87isasfollows:  'Gusrdiaos 
ad  litem  to  defend  a  salt  mav  be  appointed  by 
the  court,  or  by  any  judge  toereof,  for  infants 
or  other  persons  who  are  under  guardiaoship, 
or  otherwise  iucapable  to  sue  for  themselves.' 

"It  thus  appears  that,  wbile  it  was  compe- 
tent for  congress,  by  statute,  or  for  the  su- 

{treme  court,l>y  rule,  to  prescribe  the  manner 
□  which  iufsnt  defeodaots  In  equity  suits  In  a 
federal  court  shall  be  subjected  to  the  jurlsdio- 
lion  of  tbe  coort,  this  subject  had  not,  up  to 
1868,  been  regulated  either  by  statute  or  by 
rule.  In  most  of  the  states,  as  in  our  own 
state,  as  already  shown,  there  are  positive  s'at- 
utory  regulations  on  this  subject,  binding  on 
tbe  state  courts,  so  that  conformity  to  them  is 
essential  to  tbe  lorlsdiction  over  infants;  but 
these  state  regulatloos  in  no  way  affect  the 
United  States  courts,  and  we  sre  remitted  to 
the  practice  of  tbe  English  high  court  of  chan- 
cery for  the  rule  of  procedure,  so  far  as  the 
equity  rules  are  stlent.  As  already  seen  the 
equity  rules  provide  one  and  the  same  course 
for  the  service  of  the  subpcena  oo  all  the  de- 
fendants, and  treat  sll  as  alike  capable  of  ap- 
pearing, either  personally  or  by  solidlor,  and 
prescnbe  for  all  of  them  the  same  appearance 
day.  As  to  infants,  after  return  of  process, 
the  court  is  to  proceed  as  justice  may  require, 
and  may  appoint  a  guardian  ad  Utem  to  defend 
the  suit.  Recurring  to  the  judgment  record 
in  the  Drake  suit,  it  shows  that  after  tbe  flUng 
of  the  hill,  snd  tbe  Issuing  of  the  subpoena,  an 
appearance  was  entered  by  a  solicitor  for  the 
infant  defendants,  followed  bv  a  petition  on 
tbeir  behalf,  by  their  mother,  for  the  appoint- 
ment of  a  guardian  ad  litem,  stating  according 
to  the  form  given  in  Daniell's  Chancery  PlestT 
Inga  and  Practice,  already  cited,  which  is  iden- 
tical with  that  given  In  Smhh'a  Chancery  Prac- 
tice (p.  676),  that  a  bill  had  been  filed,  and 
tbat  the  petitioners  have  entered  tbeir  appear- 
ance, end  are  preparing  to  answer  the  same; 
that  the  petitioners  are  infants;  and  that  tbe  per 
.  son  nsmed  is  a  proper  person  to  be  appointed 
guardian  ad  litem  to  defend  the  suit.  Tbis  was 
in  accordance  with  the  course  of  practice  in 
tbe  English  high  court  of  chancery.  The  ja- 
risdiction  of  tbat  court  over  the  persons  and 
estates  of  infants,  whether  originally  derived 
from  the  orown,  as  pamu  poirte  and  thenos 
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traiuferred  to  tbe  conrt  or  UBumed  u  custotn- 
■17  law.  without  formal  deleffation  is  firmly 
••tabUshed  aa  a  judicial  function  of  the  court, 
and  is  exercised  hy  the  cbaDcery  judges  as  a 
nialter  of  discretloo,  except  bo  far  as  the  power 
la  curtailed  or  regulated  by  statute.  8  Pom. 
Bq.  Jur.  8  1804;  S  Story,  E^.  Jur.  §§  1327, 
1881.  And  when  an  Inntat  is  made  party  de- 
fendant In  a  suit,  although  he  may  not  be  un- 
der a  general  guardian  appointed  by  the  court, 
he  Is  treated  as  a  ward  of  the  court,  and  as 
being  under  its  special  cogaizance  and  protec- 
tion. 3  Story,  Eq.  Jur.  %  1357.  Id  Cham- 
bers' Law  of  Infants  (Introduction,  p,  26).  it 
Is  said  that  an  infant  nuule  a  ward  of  tbe  court 
by  bill  la  In  erery  aenae  under  its  protection 
and  control.  The  mere  filing  of  a  bill,  to 
which  tbe  infant  is  a  party,  makes  an  infant 
a  ward  of  the  court,  and,  when  tbe  infant  is  once 
a  ward,  any  matter  may  then  be  determined 
on  peUtioD  or  motion.  In  HcPherson  on  In- 
fants (p.  896).  it  is  said:  'Where  a  stilt  is  Insti- 
tuted against  an  iofaot,  his  Infancy  is  not  no- 
ticed In  tbe  bill,  unless  it  be  a  material  fact  in 
the  cause,  and  he  is  served  with  the  subpcena, 
and  must  appear  In  the  usual  way.'  It  is  fur- 
ther said:  'A.  solicitor  ought  not  to  taice  upon 
himself  to  appear  for  an  infant  defendant  with- 
out some  authority  from  tbe  InfaDt's  friends. 
.  .  .  After  an  appearance  has  been  entered 
tm  the  infant,  the  court  appoints  a  guardian 
to  conduct  bia  defense,  .  .  .  called  "guardian 
ad  Utem."  *  And  the  practice  as  to  the  ap- 
pdntment  of  gu^rdfans  ad  litem  Is  then  given 
In  detail.  It  is  f«id  in  Smith's  Chancery  Prac- 
tice (vol.  1,  p.  1:^)  that  'the  appearance  of  the 
defendant  is  necessary  except  where  otbetwise 
provided  for  by  act  of  parllameotk  to  give  the 
court  jurisdiction  over  the  mibjeot-matter  in 
dispute.'  The  dlrectiona  given  in  the  work  as 
to  tbe  service  of  the  subpoena  are  the  same  in 
respect  to  infant  as  to  adult  defendants,  and  it 
is  nowhere  intimated  that  persons!  service  on 
them  is  a  prerequisite  to  the  appointment  of  a 
guHrdian  ad  litem  when  they  voluntarily  ap- 
pear and  application  is  made  on  their  behalf 
for  such  appointment.  In  case  of  non-appear- 
ance, proceedinga  might  be  taken  by  tbe  plain- 
tiff against  the  infant  defendants  to  compel 
appi'arance,  and  to  bring  the  infant  bpfore  the 
court  by  a  messenger  or  1^  a  commission,  iu 
order  to  have  a  guardian  appointed.  P^es 
118,  114, 146.  The  cases  are  numerous  which 
show  that  the  court  exercised  its  jurisdiction 
over  Infant  defendants,  and  appointed  a  gmr- 
dian  ad  Wtm,  after  appearance  in  their  behalf 
hy  a  solicitor  npoo  their  application,  or  upon 
toat  of  the  plaiotiflF  when  tbe  infant  failed  to 
apply,  and  when  there  had  been  no  service  of 
subpoena  upoo  tbem.  A  voluntary  appearance 
by  any  defendant,  adult  or  infant,  was  all  that 
waa  necessary  to  call  for  and  justify  tbe  action 
of  tbe  court  In  assuming  jurtsdtctloo.  Kord 
Redesdale  sa^s.  in  his  treatise  ou  Pleadings 
and  Practice  m  Equity:  *It  is  a  rule  In  equity 
praclire  that  00  decree  can  be  passed  against  a 
defendant  without  bis  real  or  constructive  ap- 
pearance. By  his  appearance  he  submits  to 
tbe  jurisdiction  of  the  court.'  Hitford,  PI.  A 
Pr.  482. 

"In  practice,  this  rule  included  infant  de- 
fendants. 

"In  Ombm  t.  Lee,  IS  Sim.  803,  tbe  infant 
T..  R.  A. 


defendant  had  appeared  by  a  solicitor,  and,  the 
lime  to  answer  the  bill  having  expired,  the 
plaintiff  moved  for  the  appotntment  of  a 
guardian  ad  litem.  The  question  was  raised 
whether  there  ought  not  to  be  proof  of  service 
of  the  subpcena,  and  of  notice  of  the  motion. 
The  vice-cbaacellorsald  that,  as  the  infant  had 
appeared,  the  service  of  the  nt^lce  of  motion  on 
the  solicitor  who  bad  entered  the  appearaooa 
was  sufficient  and  that  an  affidavit  of  the  serv- 
ice of  the  subpmaa  was  not  necessary,  and 
therefore  he  should  make  the  order. 

"TJoifd  V.  Roatmore,  9  Ir.  Bq.  Rep.  488,  seems 
precisely  in  point.  An  application  waa  made 
to  the  vice  cbancellor,  on  behalf  of  an  infant, 
for  tbe  appointment  of  a  guardian  ad  Utem, 
Tbe  infant  had  not  been  served,  bat  an  appear- 
ance had  been  entered  for  bim  bv  a  solicitor; 
and  tbe  question  waa  whether,  without  service 
on  the  infant,  tbe  guardian  could  beappointed.. 
The  case  stood  over  for  a  week,  and  the  vice-' 
chaocellor  then  rendered  his  decision  as  fol- 
lows: 'It  is  alleged  that  there  Is  a  difficulty  in 
this  case,  because  the  Infant  defendant  had 
not  been  served,  but  I  am  of  tbe  opinion  that 
a  guardian  may  be  appointed  notwithstanding 
this  fact.  Any  defendant,  whether  an  infant 
or  of  full  age,  may  appear  gratis.  If  an  ap- 
pearance has  been  entered  for  an  infant  an  affi- 
davit of  service  of  the  subpcana  is  not  necea- 
sary  to  entitle  the  plaintiff  to  appoint  a  guar- 
dian. Oookaon  v.  Lee,  aupra.  And  In  Wood 
V.  Log$den,9  Hare,  Appendix,  XXVL ,  proof 
of  tbe  appearance  of  tbe  infant  to  a  claim  was 
held  sufficient  to  enable  the  court  to  dispense 
with  an  affidavit  of  tbe  service  of  the  writ  of 
summons.  Bo.  also,  in  Benttey  v.  Robinson,  9 
Hare,  Appendix  LXXVI.  Application  should 
In  such  case  be  made  to  tbe  solicitor  who  had 
entered  tbe  appearance  to  appoint  a  guardian. 
Appearances  are  entered  for  Infanta  In  the 
same  way  as  in  case  of  defendants;  and  If  a 
solicitor  without  any  instruction  causes  an  ao- 
pearance  to  be  entered  for  an  Infant  defend- 
ant, tbe  appearance  will  be  set  aside  (1  Dan. 
Ch.  Pr.  6th  ed.  p.  633.  citing  £/eAard>  v.  Dad- 
(Trinity  Term,  1837,  not  reported),  and 
Leete  v.  Knight,  8  Jur.  N.  S.  1008.  10  Week. 
Rep.  711),  which  shows  that  If  such  Instruc- 
Uons  had  been  gi7en  the  appearance  would 
have-been  regular.  I  am  of  opinion  that  a  so- 
licitor must  be  taken,  io  the  absence  of  proof 
to  the  contrary,  to  have  authorltv  from  his 
client  to  enter  an  appearance,  and  that  that 
may  be  although  the  party  ia  am  infant,  and 
that  when  once  tbe  appearance  has  been  en- 
tered the  court  wilt  act  upon  It  without  service.* 

"It  was  tbe  constant  practice  of  the  court  of 
chancery  to  prescribe  the  mode  of  bringing 
the  infant  defendants  within  the  jurisdiction 
of  (he  court,  bv  directing  what  should  be  suffi- 
cient service  or  the  subixena,  both  as  to  resi- 
dent and  nonresident  intent  defendants,  and 
whether  tbe  issuing  of  a  commission  should  be 
required,  or  dispensed  with,  in  oider  to  save 
expenses,  or  for  any  other  reaaon.  Manifestly, 
the  court  would  nave  no  power  to  direct  a 
mode  of  substituted  service,  of  its  own  motion, 
and  without  the  authority  of  a  statute  or  gen- 
eral order,  if  it  did  not  possess  such  power  aa 
an  incident  of  its  jurisdiction  over  infants.  A 
plain  distinction  exlata  between  jurisdiction 
and  the  exerdae  of  juriadlctlon.  Bang* 
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JhiOeiiijtdd^  18  N.  T.  692.  Where  a  court 
has  Jurisdiction  of  tbe  subject-matter  and  of 
tbe  parties,  io  case  tbey  are  properly  brougbt 
twfore  it,  as  in  the  caw  at  bar,  wblcb  was  tnat 
of  a  Judgment  creditor's  suit  against  persons 
witbiD  wt  territorial  luriadfclioa.  In  aid  of 
Uem  asserted  ae  to  the  property  within  the 
aame  Jurisdiction,  no  question  can  arise,  ex- 
cept as- to  the  acta  of  the  court  In  tbe  exercise 
of  a  Jurisdiction  which  belongs  to  It.  Where 
a  court  has  no  Juriadtctloo  to  proceed  at  all, 
Its  acts  must  be  void.  Thus,  in  England,  the 
court  of  chancery  baa  aniformly  held  that  it 
bad  no  Jurisdiclfon  to  direct  tbe  sale  of  infants' 
lands  on  petition:  Lord  Hardwicke  saying, 
in  Taylor  t.  Philipt,  2  Yes.  Sr.  28.  'there  is  no 
Instance  of  this  court  binding  tbe  Inheriiancc 
of  an  Infantby  adiscrellonarr  act  of  the  court;' 
and  in  Rv*»d  t.  RuuH.  1  Molloy,  625,  the 
Tice-cbancellor  said  that  ^nce  that  decision  of 
Lord  Bardwlcke,  tbe  'chancellor  has  never  at- 
tempted to  deal  with  tbe  legal  ImberitnDce  of 
Infants  without  the  aid  of  an  act  of  parliament,' 
And  tbe  same  rule  was  applied  la  our  court  of 
chancery.  Rogwt  r.  Dill,  6  Hill,  415.  But 
where  (he  court  bad  Inherent  lurisrilctioo  over 
the  nil^ect  and  over  tbe  parnes,  the  mode  of 
the  exercise  of  sndi  larisdiction,  in  the  ab- 
sence of  statatorr  regulations,  was  discretion- 
ary; and  accordingly  we  find  that  in  deter- 
mining tbe  course  of  practice  as  to  Infant 
defendants,  and  the  exercise  of  jurisdiction  in 
regard  to  them,  whether  resident  or  nonresi- 
dent, the  court  waa  gofemed  by  its  own  prece- 
deota,  and  acted  on  ttaown  dlsCTetloo. 

"Instances  of  the  control  of  the  court  over 
the  manner  of  serving  tbe  subpoena,  and  of 
bringing  infant  defenaanls  Into  court,  where 
tbe  Infanta  were  nonresidents  or  concealed  or 
could  not  befound  within  tbe  Jurisdiction,  and 
the  mode  of  substituted  aerrice  was  directed 
by  the  court  according  to  its  discretion,  are 
found  Id  Thompton  r.  /one*,  8  Yes.  Jr.  141 ; 
Jongtma  v.  Pfiet,  0  Yes.  Jr.  857:  Lingi-en  v. 
Lingren,  7  Beav.  66;  Smith  v.  Palmer,  8  Bear. 
10;  iMne  T.  liardwieke,  5  Beav.  223;  Wood  v. 
Logtden,  9  Hare,  Appendix,  XXYI.  Instances 
of  the  exercise  of  a  like  power  as  to  Infants 
wltbin  the  Jurisdiction,  In  uldilioo  to  the  cases 
already  cited,  are  the  following:  In  Stiltmll 
T.  ^ir,  18  Sim.  899.  there  were  twenty  in- 
fant defendanta  in  the  suit;  two  of  them  resid- 
ing within  twenty  miles  of  London,  appearing 
In  court  for  the  purpose  of  baring  a  guardian 
ttd  litem  assigned  for  them.  Their  solicitors 
stated  that  the  rest  of  the  infants,  who  were 
witbln  the  Jurisdiction,  resided  In  different 
counties,  more  than  fifty  miles  from  London, 
and,  to  save  the  expense  of  commissions,  ap- 
plied to  tbecourt  to  appoint  tbe  same  guardian 
as  assigned  to  tbe  two  for  the  others,  and  ibe 
order  was  made.  In  Re  Oreatet,2We^)t.  Rep. 
8>^6,  application  was  made  to  the  lord  chan- 
cellor for  the  appointment  of  a  guardian  ad 
ItfCTH  for  an  infant  respondent  on  an  applica- 
tion for  property  under  a  railway  act  There 
had  been  no  service  of  process  on  the  infant. 
Tbe  court  appointed  the  guardian,  saying  that 
tbe  Jurisdiction  arose  from  the  'necessity  of 
taking  care  of  such  persons,'  In  Fletcher  v, 
Regeri,  1  Week.  Rep.  74,  a  guardian  ad  litem 
was  appointed,  without  a  commission,  to  save 
expense.   No  Bngliah  case  has  been  cited  by 
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tbe  learned  counsel  for  tbe  defendant,  invali- 
dating or  questioning  a  decree  of  the  high 
court  of  chancery  rendered  againftt  an  infant 
defendant,  in  tbe  exercise  of  jurisdiction,  after 
appearance  by  a  solicitor,  and  tbe  appointment 
of  a  guardian  ad  litem  by  tbe  court  on  Ibe  ap' 
plication  of  the  natural  guardian  of  the  infant, 
without  service  of  process,  nor  can  I  6nd  that 
anv  Judicial  doubt  has  ever  existed  io  the  Eng- 
IlsD  courts  on  tbe  subject.  As  the  practice  of 
the  English  high  court  of  chancery  governed 
tbe  procedure  of  the  United  States  circuit 
courts  in  1808,  the  Jorlsdlctlon  exercised  in  the 
Drake  suit  by  the  appointment  by  Jtidfft 
Blatcbford  of  tne  guardian  ad  litem  for  the  in- 
fant Goodridge  defendanta,  after  appearance 
b^  a  solicitor  7n  their  behalf,  was  In  accordance 
with  that  practice,  and  was  a  valid  exercise  of 
Jurisdiction.  The  appearance  of  the  infanta 
after  the  filing  of  tbe  bill  and  the  Issuing  of 
the  subpoena,  was  tbe  equivalent  of  personal 
service  upon  ibem  of  tbe  subpoena,  and  dis- 
pensed with  tbe  ncceastiv  of  sucb  service;  and 
they  could  not  be  beard  to  allege,  after  sucb 
appearance,  and  tbe  appointment  of  a  guardian 
od  Utem  for  them  by  the  court  on  the  applica- 
tion of  their  mother,  (hat  the  subsequent  pro- 
ceedings were  void  for  want  of  Jurisdiction 
becaune  they  were  not  personally  served  with 
the  subpoena, 

"It  Is  correctly  stated  In  the  brief  of  the 
learned  counsel  for  the  defendant  that  in  some 
Instances  the  appointment,  of  a  guardian  ad 
litem  without  previous  service  ot  process  npOD 
infant  defendants,  and  without  a  commission, 
was  allowed  by  the  court  of  cfiancery  in  Eng- 
land where  the  rirctinistonces  were  aucb  that 
a  commission  would  involve  undue  expense.  In 
cases  of  resident  infants,  as  well  as  where  the 
infants  were  concealed,  and  upon  tlie  presenta- 
tion of  a  proper  rase;  such  action  by  tbe  court 
being  a  sort  of  substituted  service,  analogoua 
to  our  service  In  pursuance  of  statutory  pro- 
visions by  special  ord«-  on  defendants  outside 
the  state,  or  service  by  publication.  Thla  con- 
ceded course  of  practice,  which,  as  already 
seen,  extended  also  to  ca.-'es  of  nonresident  in- 
fants, seems  to  me  conclusive  on  the  question 
that  service  of  process  on  infant  defendanta 
was  not  a  prerequisite  to  the  Jurisdiction  of  the 
court  in  any  case  where  ibe  appointment  of  a- 
guardian  aa  litem  was  concerned.  Our  courts 
have  no  power,  in  the  absence  of  a  statute  con- 
ferring it,  to  authorize  iiny  method  of  substi- 
tuted service,  while  the  English  court  of  chan- 
cery had  the  power,  wholly  Irrespective  of 
statute,  and  exercised  it  according  to  its  discre- 
tion. Id  reference  to  infanta  outride  the  realm, 
as  well  as  tboee  resident  within  tbe  jurisdic- 
tion. If  the  court  could.  1^  virtae  of  its  in- 
herent powers,  appoint  a  guardian  ad  litem 
where  no  process  bad  been  served,  and  pre- 
scribe a  mode  of  service  where  the  Infant  waa 
nonresident,  or  could  not  be  found  within  il» 
territorial  JurlsdicUoo,  the  same  power  could 
undoubtedly  be  exercised.  In  the  absence  of 
statutory  proliiUtioo.  as  to  resldrat  Infanta, 
voluntarily  appearing,  and  asking  the  aid  of 
the  court.  li.  is  not  at  all  necessary  to  hold 
1  that  tbe  circuit  courts  of  tbe  United  States,  in 
I  the  exercise  of  their  powers  conformablv  to  the 
practice  of  tbe  blgh  court  of  chancery  In  Bng- 
I  land,  an  provided      Rule  90  (United  Staiea 
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Equity  Bules),  are  Invested  with  the  plenary 
power  of  the  court,  as  parent  patria.  Aa 
clearly  pointed  out  by  Mr.  Jtutiu  Field  In  Nea 
York  L.  /ml  0».  t.  Bangt^  108  U.  8.  ^  M 
L.  ed.  681,  Ihe  itates  of  the  United  States  and 
not  the  federal  govemment,  except  as  to  the 
Diatrict  of  Columbia,  stand,  in  reference  to  the 
person  and  property  of  infaots,  in  the  situation 
of  parent  patria,  and  therefore,  in  a  case  where 
the  Infant  songht  to  Iw  cbarged  bad  no  prop- 
•rty  vilhlQ  the  district  to  wUch  the  territorial 
iurudlctlon  of  the  dreult  court  of  the  United 
Btatcf  waa  oonflned,  and  was  not  within  the 
jorisdictton,  there  Is  no  authority  in  the  circuit 
coort  to  appoint  a  guaidian  adlttem,  by  virtue 
of  any  supposed  general  power  of  conrta  of 
eqnity  over  the  person  and  property  of  infants. 
Accordingly,  aavs  Mr.  Jiutiee  Field:  'The 
authority  of  the  lederal  courts  can  only  be  in- 
voked within  the  limits  of  a  state,  for  such  an 
appointment,  where  property  of  the  infant  is 
involved  in  legal  proceedings  before  (beni,  and 
needs  the  care  and  supervision  of  an  officer  of 
that  kind;  and  those  courts  will  always  see 
that  a  proper  guardian  ad  litem  has  charge  of 
the  infant  8  interest,  where  his  property  is  in- 
Tolved  in  proceedings  before  tbem.' 

"He  goes  on  to8»  Uiat  In  the  case  under 
eoirideratioD  the  Infant  possessed  no  property 
fai  nicfaigan,  where  the  suit  in  equity  was 
commcDced  against  him.  nor  did  the  suit  con- 
cern any  property,  real  or  personal,  but  was 
brought  to  cancel  a  personal  contract  made 
with  ihe  infant's  father,  and,  'Under  such  cir 
ettHMtaacee.  any  decree  respecting  it  'would 
necessarily  bave  been  eornm  non  judiet,  unless 
the  parlies  interested  were  before  the  court 
npon  the  service  of  a  subpcena,  or  their  volun- 
tuy  appearance.  The  infant,  being  alisent 
from  the  state,  could  not  l)e  personally  served.' 

"It  is  thus  clear  that  the  federal  courts  have 
original  jurisdiction,  in  respect  to  infaots,  com- 
nensunte  with  that  of  the  English  court  of 
cbanoery,  when  tbe  particular  facts  of  the  case 
show  that  property  of  the  infant  is  within  the 
district,  and  that  the  residence  of  the  infant  is 
within  the  same  limits,  so  as  lo  give  the  court 
jurisdiction  over  both  sut^ect- matter  and  per- 
Bon.  and  the  jurisdiction  tbusacqnired  must  he 
oo-eztensive.  for  all  purpose*,  wltb  that  of 
oourta  of  equity  of  the  state.  Otherwise,  in- 
fant citizens  of  tbe  United  States,  resident 
within  the  territorial  Jurisdiction  of  the  United 
States  dreult  court,  when  impleaded  as  de- : 
fendaniB  lo  an  action  properly  cognizable  in 
that  <»urt,  and  affecting  property  situated 
-within  its  jurisdiction,  would  not  bave  like 
protection  aa  that  accorded  by  tbe  taws  of  their 
own  state  In  similar  actions  brought  in  the 
atate  court,  it  would  seem  strange  if  the  nn- 
qualifled  delefiBtion  by  the  states  to  tbe  federal 
courts  of  jurisdiction,  In  equity  In  suits  by 
subjects  of  a  foreign  country  against  citizens 
of  a  state,  did  not  give  the  fedem  courts  plen- 
ary powers  for  the  protection  of  Infant  defend- 
ants, when  saeb Jurisdiction  la  Invoked  against 
them.  Measts.  Drake,  Elelnwort  A  Ooben  bad 
tbe  right  to  sue  their  debtors  in  New  York, 
either  in  tbe  state  or  the  federal  coort.  They 
brought  their  common-law  action  in  the  for- 
mer, and  their  equity  suits  in  tbe  latter.  It  Is 
inadmissible  to  assume  that  tbe .  federal  court 
bad  not  power  to  protect  tbe  infant  defendanta 
»  L.  R  A. 
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in  the  eqiUty  suit,  equal  to  that  which  tbe  state 
court  would  bave  bad,  In  case  thecomplainants 
had  proceeded  in  tbe  atate  court.  Tbe  differ- 
enoe  related  only  to  tbe  procedure,  whleb  in 
tbe  federal  court  was  regulated,  not  by  state 
law.  but  by  federal  law. 

'  'Our  own  reports  are  not  wanting  in  cases 
holding  that,  in  the  absence  of  any  statutory 
inhibition,  the  voluntary  appearance  of  an  in- 
fant defendant  in  an  equity  suit,  by  a  solicitor, 
is  equivalent  to  personal  service  of  process 
upon  b!m.  In  Vartan  t.  Stevmt,  9  Duer,  985, 
the  appointment  of  a  general  guardian  of  In- 
fant defendants  in  a  ^rtltion  rait,  as  tbelr 
guardian  ad  litem,  was  objected  to  because  tbe 
guardian  bad  been  appointed  after  an  appear- 
ance entered  for  the  infants,  but  without  per- 
sonal service  npon  them;  the  objection  was 
overruled,  and  the  purchaser  compelled  to 
complete  his  purchase,  on  tbe  ground  that,  al- 
though tbe  code  required  personal  service,  it 
also  provided  that  voluntary  appearance  of  the 
defendant  abould  be  'equivalent  to  persooai 
service  of  tbe  summons  upon  him,'  and  that  an 
appearance  on  their  behalf  (t.  the  infantde- 
fendant8),'diapensed  with  the  penonal  service.' 
And  in  Bcgen  v.  MeLean,  Si  N.  T.  680,  tbe 
court  of  appeals  held  that  It  waa  tbe  settled 
law,  as  dedded  In  Oroghan  v,  Livingtton,  17 
N.  Y.  318.  after  fall  consideration,  that  tbe 
court  of  chancery  bad  original  Jurisdiction  of 
the  action,  which  waa  for  a  partition  of  lands, 
without  Ae  aid  of  any  ataiute;  tbe  plaintiff 
was  not  bound.  In  his  bUl^  to  notioe  tbe  fact 
that  the  defendanta— any  of  tbem— were  In- 
fanta, but  be  might  frame  bia  bill  and  Issue  a 
subpoena  as  If  tney  were  all  adults;  and  it  b 
then  aaid:  'After  they  were  brought  in  upon 
process,  it  was  oe<»s8ary,  both  at  law  and  in 
equity,  that  guardians  should  be  appointed  for 
the  Infant  defendants,  but  that  no  law  could 
be  found  holding  that  a  judgment  or  decree, 
when  ther  appeared  br  attorney,  would  be 
void.'  Toe  p«pen  produced  the  defendant 
from  tbe  files  of  tbe  court  In  reference  to  the 
proceeding,  after  tbe  decree  In  the  Drake  suit, 
in  which  the  purchasers  at  tbe  receiver's  pub- 
lic sale  claimed  to  be  discharged  on  the  ground, 
among  others,  of  the  non  service  of  toe  sub- 
pcena on  the  Goodrldge  infants,  show  that  this 
objection  was  overruled  by  tbe  court  At  al- 
ready seen,  a  stipulation  baa  been  made  by  the 
parties  to  it  to  the  effect  that  It  should  be  aa- 
sumed,  for  the  purposes  of  tbe  proceeding, 
that  the  Infants  were  not  served  with  process. 
While  this  stipulation  is  not  evidence  lo  this 
action  as  to  any  fact,  and  does  not,  by  Its 
terms,  relate  to  any  fact  at  tsaue  here.  It  Is 
proof  that  tbe  legal  question  of  tbe  validity  of 
tbe  sale,  on  tbe  assumption  that  the  Infant  de 
fendants  wera  not  served  with  process,  waa 
passed  upon  by  the  court,  and  that  its  declsloo 
upheld  the  sale.  No  opinion  was  filed,  and 
the  decision  was  not  reviewed  on  appeal,  aa 
tbe  purchasers  were  discharged  by  tbe  volun- 
tary act  of  tbe  receiver;  and  a  private  sale  was 
m^e.  under  tbe  decree,  as  amended  to  that 
end.  The  effect  of  the  proof  on  this  branch  of 
the  case  Is  only  to  show  that  the  attention  of 
tbe  court  was  called  to  the  question  whether  It 
had  exercised  its  jnHsdlctlon  improperly  or  ir- 
regularly, and  that  its  decisioo  was  in  favor  of 
tbe  jarudictlon  It  had  assumed. 

Digitized  by  Google 


SM 


NbW  YoBK  Ck>ITRT  OF  APTUU. 


Afb.. 


"If  this  decision  of  Judge  Blatchford  were 
in  conflict  witli  any  adjudged  case  in  the  fed- 
eral couTtJ)  on  tbe  juriBdictional  qneslion  !a- 
ToWed  here,  I  sbould  not  regard  it  as  binding, 
bat  I  do  not  And  anv  conflicting  adjudicatioD. 
The  autboriticB  clteab;  tbe  learned  counsel  for 
the  defendant  do  not  seem  to  me  to  be  applica- 
ble. Where  the  federal  courts  have  had  to  deal 
with  the  jurisdictional  questions  arising  under 
atatestatutes,tbey  are  necessarily  confined  to  de- 
termining the  effect  of  tbe  local  law,  and  tbe 
application  of  those  laws  prescribing  the  pre- 
requisites or  limits  of  Jarfsdictlon  in  no  way 
touch  the  point  of  tbe  original  equity  jurisdic- 
tion of  the  federal  courts.  Thus,  in  Barle  y. 
McYeigh,  91  U.  S.  608.  38  L.  ed.  808.  the 
quesllon  was  as  to  tbe  prerequisites  of  juris- 
diction, under  tbe  statute  of  Virginia,  as  to 
service  of  process  against  Dooresidents.  lo 
Annofter  t.  JRtf.  96  U.  a  714,  U  L.  ed.  666, 
and  in  SttUmv&r  v.  SuUitan,  97  TT.  8.  444.  24 
L.  ed  1110,  tbequeslion  of  jurisdiction  arose 
on  tbe  provisions  of  tbe  statutes  of  Oregon  as 
to  serrice  of  process — in  tbe  former  case,  as  to 
eerrice  oo  hu8l)and  and  wife  by  publication, 
and  Id  the  latter  case  as  to  nonresidents,  and 
tbe  effect  to  be  clTeD  the  state  ttatutes,  respec 
tively,  in  the  federal  courts.  In  (^^y  v.  Ciajf- 
ton,  110  n.  8.  701.  28  L.  ed.  208,  the  rase 
turned  on  a  like  queetlon  of  sufficient  service 
under  the  statutes  of  Colorado.  Hm  York  h. 
Int.  Co.  T.  Bangt,  already  referred  to,  is  wholly 
aeide  from  tbe  point  involved  here.  It  held 
only  that  the  United  States  circuit  court  could 
not,  under  any  general  equity  power,  acquire 
jarmiction  In  the  state  of  Minnesota  over  a 
nonresident  infant  in  a  purely  personal  ac- 
tion,  where  tbe  Infant  bad  no  property  in  tbe 
state,  and  bad  never  been  servea  with  process. 
Tbe  case  most  strongly  pressed  on  behalf  of 
the  defendant  as  a  controlling  authority  is 
Wodkidge  t,  McKenna,  8  Fed.  Rep.  6S0,  where 
the  question  involved  arose  on  a  motion  to  re- 
maod  to  tbe  state  court  of  Tennessee  a  salt  in 
equity  attempted  to  be  removed  into  the 
United  States  circuit  court  by  tbe  father  of  ibe 
infant  defendant  absent  from  tbe  state  in 
which  the  suit  was  commenced,  and  before  tbe 
infant  defendant  bad  been  property  bound  to 
defend  in  tiie  state  court.  In  discussing  one 
of  tbe  many  questions  arising  in  tbe  cause,  the 
learned  district  jiylge  uses  the  following  lan- 
guage: 'In  original  cases  in  tbe  courts  of  tbe 
united  States,  sirting  in  equity,  there  can  be 
no  defense  otherwise  than  by  guardian  ad 
liiem,and  one  cannot  be  appointed,  nor  the  in- 
fant bound,  until  serving  of  process  upon  him.' 
Equity  Rule  87;  Rank  of  United  State*  v. 
mtchU,  88  D.  8.  8  Pet.  128,  8  L.  ed.  800; 
O" flora  V.  MeConneU,  98  U.  8.  160,  28  L.  ed. 
840;  New  York  L.  Jns.  Oo.  T.  BffRtff.  108  D. 
8.  486.  26  L.  ed.  680;  Carrington  t.  BrenU,  1 
McLean,  174. 

"The  point  intended  to  be  emphasized  by 
this  dictum  evldenlly  was  ibat  there  was  no 
power  in  the  court  to  treat  any  other  kind  of 
service  as  a  substitute  for  personsl  service,  for 
the  learned  district  judjce  goes  on  to  ssy  that 
while,  under  tbe  English  chancery  practice  ap- 
plicable under  Rules  87  and  00  of  tbe  Supreme 
Court,  a  guardian  ad  litem  Is  appointed  to  de- 
fend for  an  infant,  'never  is  tbe  service  of 
process  upon  tbe  guardian  alone,  or  upon  tbe 
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parent,  or  other  sutwtltuted  process  of  thai 
character  snfflclent  to  bind  tbe  infant,  where 
he  is  personally  an  essential  party  defendant. 
It  must  be  served  on  him  in  person.  See  tbe 
authorities  above.*  As  a  general  proposition, 
this  is  unquestionably  true,  but  if  it  was  in- 
tended as  a  Btaiemeot  that  where  an  infant  de- 
fendant appeared  by  an  attorney,  and  the 
court,  on  such  appearance,  and  on  tbe  petition 
of  tbe  natural  guardian  appointed  a  guardian 
ad  litem,  it  would  not  acquire  jurisdiction 
without  previous  personal  service  of  the  process 
on  the  Infant  defendant,  it  is  in  C(»iflict  with 
tbe  authorities,  and  b  wholly  unsupported  by 
the  cases  cited  In  its  support.  This  will  appear 
on  a  scrutiny  of  tbe  citations  in  the  order  in 
which  they  appear  In  tbe  opinion.  Equity 
Rule  87  is  entirely  silent  as  to  tbe  service  on  the 
infant  defendants,  and  simply  empowers  the 
court  to  appoint  guardians  ad  litem.  In  Bank 
of  United  State*  v.  Ritchie,  tupra,  a  bill  was 
filed  In  tbe  Supreme  Court  of  the  United  States 
for  tbe  District  of  Columbia  to  review  adecree 
of  that  court  upon  various  grounds,  one  of 
which  was  that  the  court  'appointed  a  guardian 
ad  litem  without  naming  tbe  infant  dtAndants, 
or  causing  them  lo  be  brought  Into  court  to 
have  a  guardian  appointed,  and  without  any 
averment  or  proof  ibat  either  of  tbem  was  a 
minor.'  Page  181, 8  L.  ed.  802.  The  courfbeld 
in  regard  to  this  assignment  of  error  as  follows: 
'In  all  suits  brought  against  infants,  whom  the 
law  supposes  to  be  incapable  of  understanding 
and  managing  their  own  afiFaira,  the  dutv  of 
watching  over  tbeir  Interna  devolves,  in  a 
considerable  degree,  upon  tbe  court.  Tbey 
defend  by  guaidias  to  be  appointed  by  ttw 
court,  who  IS  usually  the  nearest  relation  not 
concerned,  in  point  of  interest.  In  tbe  matter  in 
question.  It  is  not  error,  but  it  is  calculated 
to  awaken  attention,  that,  in  this  case,  though 
tbe  infants,  as  the  record  shows,  bad  parents 
living,  a  person  not  ^tpearing,  fromhis  Dame^ 
or  shown  on  tbe  record,  to  be  connected  with 
tbem,  was  appointed  their  guardian  ad  litem. 
He  wasappointpd  on  the  motion  of  tbe  counsel 
for  tbe  plaintiffs,  without  bringing  tbe  minors 
into  court,  or  Issuing  a  commission  for  the 
purpose  of  making  tbe  appoioiment.  This  is 
contrary  to  the  must  approved  usage,  and  ia 
certainly  a  mark  of  inexcusable  inattention, 
Tbe  adversary  of  counsel  ia  not  ti>s  person  to 
name  tbe  guardian  to  defend  tbe  infants.' 

"The  decree  under  review  was  reversed  upon 
other  grounds,  and  there  Is  nothing  In  tbe 
opinion  of  Chief  Jmtiee  Marshall  intimating 
that  tbe  service  of  process  upon  tbe  infant 
defendants  wassuch  a  prerequisite  of  tbe  juris- 
diction of  tbe  court  as  to  render  the  final 
decree  void  for  want  of  it  Oo  tbe  contrary, 
tbe  criticism,  as  made,  related  to  the  person 
appointed  as  tbe  guardian  ad  Utem,  and  to  tbe 
fact  that  the  plaintiff  named  him  without  any 
action  whatever  to  bring  the  infants  into  court. 

' '  ffHora  V,  MeConneU,  08  U.  S.  160, 28  L.  ed. 
840,  was  an  appeal  from  a  decree  of  the  United 
States  circuit  court  for  tbe  western  district  of 
Pennsylvania,  entered  sgsinst  s  minor  who 
was  a  married  woman,  without  appointment  of 
any  guardian  ad  litem,  or  any  appearance  by 
or  for  her.  The  court  says:  'It  was  the  duty 
of  the  court,  where  the  bill,  on  its  face,  showed 
that  tbe  party  whose  Interest  was  the  princirvl 
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one  to  tw  ftflected  the  decree  wu  both  a 
minor  and  a  feme  awrt,  aod  that  no  one 
Appeared  for  tier  in  any  manner  to  protect  her 
Inierest,  to  have  appointed  aeuardian  ad  litem 
for  that  purpose.  If  neither  her  husband,  nor 
he  who  is  styled  her  guardian  In  the  bill, 
appeared  to  defend  her  iotereste,  it  was  the 
more  imperative  that  the  court  ahonld  have 
appealed  some  one  to  do  it  ...  It  was 
therefore  error  in  llie  court  to  proceed  to  the 
decree  without  appotnling  a  guardian  adtitem.' 

"ThereisnoBuggeation  that  personal  service 
of  the  minor  deKodant  was  a  prerequisite  to 
JnriBdlctlon.  [mnch  less  that  want  of  service 
would  render  the  decree  void. 

"Nm  Tork  L.  Int,  Co.  v.  ^nfv  has  already 
been  referred  to.  The  record  there  of  an  equity 
suit  in  MicbigBD  to  cancel  a  contract  made  by 
the  father  of  an  infant  defendant  showed  an 
attempt  to  acquire  jurisdiction  over  such 
infant,  notwithstanding  he  was  a  nonreflident 
of  the  state,  and  possessed  no  property  in  it, 
and  that  the  suit  did  not  coQcem  any  property, 
real  or  personal,  within  the  state,  belcnging  to 
the  Infant.   The  opinion  expressly  dlstlo- 

{raished  it  from  oases  affecting  the  interest  of 
nfantB  In  real  property  within  the  Mate  of  their 
residence,  and  cited  with  approbation  cases 
where  decrees  of  judgments  have  been  upheld 
though  rendered  where  a  guardian  ad  litwa  had 
been  appointed,  'without  sovtce  of  process  on 
the  Infant/  108  U.  8.  440.  S8  L.  edTsSB. 

"The  last  case  cited  by  Judi/e  Hammond  Is 
Carrington  v.  Brent;  1  McLean,  174,  in  which 
Judg*  McLean  held,  expressly,  that  while  It 
did  not  appear  that,  in  the  suit  which  was 
under  review  before  blm,  process  had  been 
served  on  the  Infimt,  or  a  guardian  ad  litem 
appointed  by  the  court,  and  that  for  these 
omissions  or  errors  the  decree  might  have  been 
reversed  bran  appellate  court,  these  were  only 
irregularities,  aod  did  not  render  the  judgment 
void. 

"I  think  it  is  clear  that  the  dictum  of  Judge 
Hammond  la  meant  only  toexpreas  the  general 
pn^ioeition  that  infant  defendants  must  be 
served  with  process  as  other  defendants  are 
served,  and  that  the  courf  will  not  take  action 
In  regard  to  them  until  they  have  been  brought 
before  It  in  tue  same  manner  as  other  defend- 
ants, but  does  not  mean  that  they  cannot  ap- 
pear by  attorney,  and  petition  by  tbeir  natural 
jniardian  for  the  ^polntmentof  a  guardian 
ad  titan,  and  thus  give  fht  court  Jurisdiction 
10  protect  their  interests.  Buch  a  propcMitlon 
would  be  directly  counter  io  what  Is  said  by 
Mr.  Justice  McLean  in  IfOxm  v.  Moon,  8  Mo- 
Lean,  819,  as  to  the  appointment  of  a  guardian 
ad  litem  on  an  appearance  by  an  attorney 
without  service  of  process  on  tbe  Infants:  'A 
lodgment  or  a  decree  may  be  treated  as  a  nul- 
nvf  if  it  appear  from  the  record  that  there  waa 
neiiber  a  service  of  process  nor  a  waiver  of  It. 
But  in  tbe  present  case  there  was  an  appear- 
ance accordine  to  the  forma  of  law,  and  that 
gave  jurisdiction  to  the  court.'   P.  821. 

"In  Hebb  v.  Irteia,  15  Ohio,  689.  tbe  court 
considered  tbe  whole  question  whether  infants 
can  be  made  parties  defendant  In  a  chancery 
suit,  so  as  to  bind  them  by  a  decree,  without 
personal  service,  merely  bv  tbe  appointment  of 
a  guardian  ad  Htam,  and  held  Uiat  decrees  en* 
tered  under  sndi  drcumstaBoes  an  genmlly. 
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if  not  universally,  upheld.  Tbe  Bupreme 
Court  of  the  United  States  in  New  Tork  L  Ina. 
Co.  V.  Bangt,  tupra,  refers  with  approval  to 
the  case  last  cited,  and  says:  'In  IMby.  Irwin 
it  appeared  that  a  guardian  ad  litem  for  infant 
heirs  bad  been  appointed  In  a  proceeding  for 
tbe  sale  of  certain  real  property  In  whlcb  they 
were  Interested.  In  an  action  of  ejectment 
subsequently  brought  by  the  heirs,  It  waa  held 
by  the  supreme  court  of  Ohio  that  the  proceed- 
ing was  not  vitiated  the  appointment  of  the 
ffuardian  ad  litem  without  previous  service  of 
process  op  the  Infant' 

"After  a  cu^ul  examination  of  tbe  question 
I  see  no  reasonable  ground  of  objection  to  the 
validity  of  the  decree  in  tbe  Unke  suit  for 
want  of  service  of  process  on  the  Goodrtdgo 
infants,  jurisdiction  having  been  acquired  or 
tbe  court  by  their  voluntary  appearance,  and 
the  appointment  of  a  guardian  ad  litem,  on 
the  application  of  their  natural  guardian.  To 
hold  otherwise  would  involve  the  assumption 
that  the  English  court  of  chancery  acted  wIUi* 
out  authority  in  all  cases  where  the  court  con* 
trolled  the  manner  of  service  of  process  on  in> 
fants  according  to  its  discretion,  and  exercised 
jurisdiction  by  appointing  guardians  ad  litem 
where  no  service  has  been  made  on  tbe  Infant 
defendants  sought  to  be  bound,  and  would  also 
be  against  the  weight  of  authority  In  the  fed- 
eral courts,  and  the  courts  of  this  state  and  <A 
other  states.  Upon  both  branches  of  the  oase^ 
and  upon  the  facts  and  tbe  law,  as  they  appear 
to  me,  I  am  therefore  of  opinion  that  no  refr 
sonable  doubt  exists  as  to  the  validity  of  tba 
title  to  the  entire  premises  In  questfon,  ten- 
dered by  the  plainnff  to  the  defendant;  that 
such  tlue  was  and  is  good  and  marketable; 
that  the  plaintiff  is  enfltled  to  a  spedflc  pe^ 
formance  by  the  defendant  of  the  contract  al- 
leged in  tbe  complaint;  and  that  judgment  for 
such  specific  performance  should  be  entered. 
Following  such  precedents  which  seem  to  me 
to  be  applicable  here,  in  reference  to  the  role 
as  to  costs  In  cases  of  this  description.  I  think 
the  judgment  should  be  without  costs." 

ifiMtra  WiUljun  O.  Ohoa.te  and  OharlM 
O.  Marshall,  for  appellant: 

Under  the  laws  of  the  United  States,  as  the^ 
existed  in  1668,  the  court  could  not  acquira 
jurisdiction  over  tbe  persons  of  the  Infanta 
witbout  service  upon  uiem  in  the  mode  pr»> 
scribed  by  the  eqnl^  rules  of  tiie  supreme 
court,  of  the  stibpcsna  issued  upon  tbe  com- 
plainant's bill. 

IngeraoU  v.  Mangam,  84  N.  T.  683. 

Circuit  courts  of  the  United  States  are  the 
creatures  of  statute.  The  statute  which  is  the 
sole  basis  of  their  existence  and  the  only  source 
of  their  power  declares  them  to  be  subject  to 
such  rules  as  another  and  superior  bibun^ 
shall  declare.  Those  rules  when  framed  and 
while  unrevoked  are  the  law  of  tbe  land  and 
have  the  force  and  effect  of  statutes. 

Seymour  v.  Ph^ipa  <£  Colby  Oonttr.  Co.  1 
BIss.  460;  Scott  v.  The  Prop^  Young 
America,  Newberry,  Adm.  107;  Story  v.  Liv- 
ingtton,  88  U.  8.  18  Pet  868,  10  L.  ed.  204. 

Giving  to  the  eqnity  rules  prescribed  by  the 
supreme  court  for  the  circuit  court  the  force 
and  effect  of  positive  enactmenta  to  which  they 
are  eatltled,  wliet  is  the  diatinctloa  between 
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their  proTlsloDa  tnd  tho«e  of  the  coda  of  civil 
procedure  In  reapect  of  the  necessity  of  Ibe 
aerrice  of  aummona  or  aubpoeoa  in  obtaioiag 
JuisdictioB  orer  Infant  defendantat 

Cameron  t.  Mettoberta,  16  U.  B.  8  Wheat 
S91.  4  L.  ed.  407:  Woolridffe  t.  MeEmna,  8 
Fed.  Rep.  650;  New  Fork  L.  Int.  Co.  v.  BangM, 
108  U.  S.  435.  28  L.  ed.  680;  irvtl<yp  v.  Bop- 
pock,  6  BeD.  688;  Bronaon  v.  Eeoknk,  2  Dill.  498. 

Ad  infant  four  yeara  of  age  cannot  enter  a 
Toluntar;  appearance  by  an  attorney  or  bo- 
llcitor,  and  it  cannot,  therefore,  be  held  in  this 
case  that  the  proceeding  here  queationed  de- 
rlrca  anr  force  or  validity  from  tne  appearance 
of  Hr.  Lane  as  aolicitoi  for  the  infanta,  wbI6b 
preceded  the  petition  of  the  mother  for  the  ap- 
pointment of  a  guardian  ad  UUm. 

Bird  Y.  P^,  6  Barn.  &  Aid.  418;  Bird  v. 
Orm$,  Gro.  Jac  289;  ForuMt  t.  Tremaint,  3 
Banad.  SIS,  note;  OoU  t.  CoU,  111  U.  S.  078. 
28  L.  ed.  625;  Siver  t.  ^elbaek,  1  XT.  S.  1 
Dall.  165,  1  L.  ed.  84;  Brpan  t.  Kennett,  118 
U.  S.  1S6,  28  L.  ed.  «14;  Bobinaon  t.  Fair, 
128  n.  S.  68,  82  L.  ed.  416;  Beg.  t.  Tanner. 
8  Ld.  Raym.  1384;  Au^n  t.  GharUti/nen 
Pimale  Beminary,  8  Met.  196,41  Am,  Dec 
497;  IngmoU     Mangam,  84  N.  Y.  822. 

Mr.  Ch&rles  I.  MeBiini»t  with  Meatrt. 
M.  B.  M&claiy  and  A.  H.  MaolATt  for  re- 
ipondenU 

The  old  practice  in  chancery  waa  to  have  the 
subpoena  served  on  the  natural  or  legal  guar- 
dlao  of  the  infant  and  not  on  the  infant  at  all. 

Taylor -v.  Aivwxi,  2  P.  Wma.  648;  Freeman 
V.  Camoek,  2  Dick.  489:  Qreavea,  3  Week. 
Hep.  866;  FUtfher  t,  Bog^,  1  Week.  Rep. 
74;  Btorr  t.  PannaU,  1  Week.  Rep.  209; 
Jongama  v.  Pftti,  9  Vea.  Jr.  S.'JS;  Thompaon  t. 
Jonea,  8  Yea.  Jr.  141;  Lingren  v.  Lingren.  7 
Beav.  66;  Umith  v.  Palmar.  S  Beav.  10;  JViron 
T.  Few,  7  Beav  349-.  Luahinaton  v.  Smell,  6 
Uadd.  28;  StiUmll  t.  Mair,  18  Bim.  899; 
Anon^foaua,  ISJur.  770:  Topping  ■v.  Howard, 
10  Jur.  629;  Piddoeke  t.  Bmith,  16  Jar.  1120; 
Ryan  v.  Qatti,  12  L.  J.  Ch.  N.  8.  72;  Egre- 
mont  T.  Egremont.  2  De  Q.  M.  &  O.  780; 
Baker  v,  Holmea,  1  Dick.  18:  Oarnum  v.  Mar- 
thai,  Id.  77;  Eirwan  v.  Kirwan,  1  Hogan,  264; 
Uoyd  v.LloHd.2L.  J.  N.  8.  Ch.  109;  Lane  v. 
Bardtoioke,  6  Beav.  222;  Be  TruaU  of  War^a 
WHl.a  Oiff.  122;  Lloyd  v.  Bostmore,  L.  R.  9 
Ir.  Eq.  Rep.  488;  Wood  t.  Logaden,  9  Hare, 
Appendix,  XXVL 

If  a  bill  be  filed  relative  to  an  Infant's  estate 
or  peraon,  the  court  acquires  jurisdicLion  and 
the  Infant,  vbetber  plaintiff  or  defendant,  and 
even  during  the  life  of  the  fatber  or  of  a  tea- 
tamentary  guudian,  immediately  becomes  a 
ward  of  the  court 

Butler  T.  Freeman,  Ambl.  808;  Hvghea  t. 
Beience,  2  Eg.  Caa.  Abr.  766;  Re  Graham,  L. 
R  10  Eq.  6W:  Watson,  Prtncipiea  of  Bq.  pp. 
a79-!i01. 

Id  the  Drake  action  property  of  the  infants 
was  directly  involved  in  tbe  proceedings  be- 
fore the  circuit  ootirt.  and  Ifaat  court  liad,  in 
•uchan  action,  the  general  authority  of  a  court 
of  equity  over  the  peraon  of  tbe  infant  parties, 
and  would  see  that  a  guardian  ad  UUm  waa 
appointed  for  them,  and  a  neglect  to  summon 
the  infant  did  not  validate  ita  decree. 

Preatan  v.  Dunn,  25  Ala.  607;  BM  v.  Irwin, 
16  Ohio,  689;  Oroi^  t.  Puymirel,  18  Cal.  629; 
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Ducanann  v.  Manson,  22  Wash.  L.  Rep.  821; 
Reinhart  v.  Orme.  1  Uiancb,  C.  C.  344; 
Prague  v.  Litherherry,  4  McLean,  443;  Nelaon 
T.  Moon,  8  McLean,  819. 

In  New  York  it  has  been  recognized  that 
service  of  notire  upon  infanta  is  not  indispen- 
sable to  Ibe  exercise  of  Jurisdiction  over  them. 

IngeraoU  v.  Mangam,  84  N.  Y.  627;  Oro- 
ghan  v.  Livingaton,  17  N.  Y.  818;  QnUndort 
V.  Qotdaehmidt,  88  N.  Y.  110. 

Fiaoh,  J.,  delivered  the  opiniwi  of  the 
court: 

The  very  elaborate  and  exhaustive  opin- 
ion of  tbe  learned  referee,  before  whom  this 
action  was  tried,  so  states  the  argument  upon 
the  fundamental  question  Involved  astoaim. 
plify  our  duty  of  review,  and  enable  ua  to 
narrow  the  discussion,  which  has  taken  a 
wide  ranee,  to  the  single  ground  on  which 
our  decision  should  rest.  The  jurisdiction 
assailed  is  that  of  a  federal  court  over  in- 
fants not  served  with  process,  but  for  whom 
an  appearance  waa  entered  and  a  guardian 
ad  litem  appointed,  who  defended  in  their 
behalf.  The  question  tbua.  is  one  of  federal 
jurisdiction  and  practice,  taking  us  away 
from  our  own  procedure  and  into  aomewfaat 
unfamiliar  territory,  and  wliere  the  deciaions 
of  the  United  Statea  courts  should  be  our 
autb<urity  and  guide.  The  precise  question 
Involved  came  before  one  of  thoee  courts, 
and  was  decided  In  favor  of  tbe  validity  of 
tbe  judgment.  Tbe  decision  has  not  been 
reported,  and  does  not  appeu  in  the  books, 
but  what  It  was  the  record  before  as  dis- 
tinctly and  accurately  shows.  The  action 
was  brought  in  equity  in  the  circuit  court 
by  Drake  and  others  against  Goodridge  and 
otbeiB,  among  whom,  named  as  defendants, 
were  the  infant  children  of  Qoodridge.  The 
plaintiCfa  alleged,  in  brief,  that  they  were 
creditors  of  the  copartnership  of  Goodridge 
&  Co.,  and  had  obtained  judgment  for  spec- 
ified amounts;  that  in  such  actions  stttMih- 
merits  bad  been  issued  and  duly  levied  upon 
tbe  land  here  in  controversy  ;  that  the  legal 
title  stood  in  tbe  individual  name  of  one  or 
more  of  tbe  partners,  but  was  in  truth  held 
in  trust  for  the  firm  to  which  it  actually  be- 
longed, and  asked  judgment  that  the  land 
be  declared  to  be  partnership  property,  and 
that  a  receiver  Iw  appointed  to  sell  It  and 
apply  the  proceeds  to  the  payment  of  plain- 
tiffs' debt.  Judgment  was  rendered  to  that 
effect,  and,  in  pursuance  of  its  directions, 
the  receiver  sold  tlie  land  at  a  judicial  sale. 
The  purchasers  thereafter  refused  to  take  the 
title  tendered,  alleging  it  to  be  defective 
and  not  marketable.  Thereupon  the  receiver 
presented  a  petition  to  tbe  court  setting  forth 
the  facta,  and  praying  that  the  purchasers  be 
required  to  accept  the  deed  and  pay  the  pur- 
chase price.  For  tbe  purpoaes  of  the  motion 
it  was  stipulated,  amons  other  things,  that 
the  infant  defendants  were  not  In  fact  served 
with  a  subpoena  or  other  process.  Judga 
Btatchford,  before  whom  the  judgment  bad 
been  obtained,  decided  that  tbe  title  proffered 
was  good,  and  the  purchasers  were  bound  to 
accept  It.  Deciding  thus,  with  tbe  stipula- 
tion before  him,  he  necessarily  ruled  tliat 
the  court  obtained  jurisdiction  even  though 
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there  had  been  do  actual  service  of  proceas 
upoD  the  iDfants,  but  iostead  merely  the  sp- 
poiDtment  of  a  guardian  ad  tit$m  upon  the 
petition  of  their  mother.  What  we  are  dov 
aaked  to  do  la  to  disregard  that  decision  and 
hold  it  to  be  erroneous  upon  a  presentation 
«f  the  same  question,  founded  upon  the  same 
alleged  defect  in  the  same  judgment,  and 
affecting  the  same  land.  I  am  verj  sure  we 
ought  not  to  do  that  anless  upon  some  strong 
and  tjlear  oouTi^lon  that  the  circuit  court 
went  aa^y  and  In  opposItlOD  to  the  decided 
and  manifest  trend  of  federal  authority.  It 
la  to  that  inquiry  that  the  learned  counsel 
for  the  appellant  has  addressed  himself  in 
to  extremely  able  argument. 

His  principal  reliance  Is  upon  the  case  of 
Woolridge  y.  Me^nna,  8  Fed.  Rep.  630,  de> 
elded  by  Judge  Hammond  In  the  circuit  court 
of  the  western  district  of  Tennessee.  If  I 
regarded  the  language  of  the  decision  as  ap- 
plicable, or  Intended  to  be  applicable,  to  a 
case  like  the  present,  where,  instead  of  a 
mere  personal  action  against  infaots,  we 
hare  one  in  the  nature  of  a  suit  in  rem,  pros- 
ecuted against  property  in  which  they  had 
or  claimed  aa  Interest,  seeking  to  impress 
upon  it  a  partnership  character  and  devote 
It  to  the  discharge  of  the  partnership  debtfi, 
I  should  feel  bound  to  admit  that  it  held 
service  upon  the  infants  to  be  imperative, 
without  which  the  application  of  the  mother 
and  consequent  appointntcnt  of  a  guardian 
«d  litem  would  be  ineffectual  to  confer  Jur- 
isdiction.. But  I  observe  that  the  learned 
Judge  himself  drew  the  distinction  between 
the  two  classes  of  cases,  and  hold  the  one  at 
bis  bar  to  be  a  personal  action  against  the 
infanta.  X  am  not  sure  that  he  was  entirely 
right  in  so  holding,  but  that  for  the  pn-seot 
ii  an  immaterial  inquiry.  He  did  so  hold, 
•nd  I  tiilnk  intended  to  confine  his  rulIng^  to 
the  class  of  cases  in  which  he  ranked  the  one 
before  him.  Speaking  of  the  character  of 
the  action,  be  said :  "  It  is  rather  in  the 
nature  of  a  personal  suit  agninst  her  to  can- 
oel  as  void  the  deeds  under  "which  she  claims 
than  a  proceeding  against  the  land."  After 
some  further  argument,  he  says  again:  "If 
this  were  a  case  originally  brouglit  in  this 
court,  standing  as  to  parties  in  tlie  shape  it 
now  does,  there  Is  no  doubt  whatever  thnt 
this  infant  defendant,  like  all  other  defend- 
ants, assuming  that  she  is  a  citizen  of  Ken- 
tucky, would  have  to  be  sued  in  the  district 
of  her  residence,  so  that  process  could  be  per- 
sonally served  on  her,  it  the  oaw  Is  to  be 
treated  as  a  personal  action  to  cancel  the 
deeds  of  conveyance."  He  had  already  said 
tliat  it  should  be  BO  treated,  and  therefore 
was  correct  in  the  aRsertiou  that  slie  would 
have  to  be  sued  in  the  district  of  her  resi- 
dence, irrespective  of  the  possible  fact  that 
the  land  itself  migiit  be  in  another  district, 
and  in  holding  that  personal  service  yvtm  re- 
quired. He  then  proceeds  thus:  "Or  if  It 
De  a  suit  tn  rmn,  or  of  that  nature,  against 
the  land,  there  might  be  substituted  process 
under  the  Act  of  March  8,  1873.  which  is 
understood  to  dispense  with  the  requirement 
of  personal  service  as  well  in  tlie  cas-e  of  in- 
fants as  other  defendants."  Here  again  the 
distinction  between  the  two  classes  of  &scs 
tS  L.  R  A. 


Is  recognized,  and,  when  It  Is  finally  held 
that  actual  servioa  Is  essential  to  the  juris- 
diction, the  ruling  must  relate  to  merely 
personal  actions  such  as  the  one  before  the 
court  was  assumed  to  be.  It,  therefore,  de- 
cides nothing  as  to  the  necessary  mode  of  ob- 
taining juTiBdiction  In  a  suit  against  the 
land.  If  what  is  said  as  to  such  an  action 
permits  an  luference  that  where  there  Is  no 
service  on  the  infants  the  only  other  mode 
of  obtaining  jurisdiction  ia  under  the  Act 
of  1676,  theve  are  ^ree  answers  to  be  made : 
First.  The  opinion  does  not  bo  declare.  The 
reference  to  the  Act  of  1875  grows  out  of  the 
Donresidence  of  the  infant  in  the  district  of 
the  litigation,  and  assumes  the  necessity  of 
making  hera  party  against  her  will  or  with- 
out movement  or  fnterventim  on  the  part  of 
her  natural  guardian.  Second.  If  the  opin- 
ion tiad  so  declared,  the  statement  would 
have  been  obiier,  because  relatlnx  to  a  class 
of  cases  not  before  the  court.  And,  third, 
in  that  event  the  decision  would  stand  wholly 
and  entirely  unsupported  by  the  authorities 
cited  to  sustain  it.  If  on  examining  them 
it  shall  become  apparent  tliat,  so  far  as  they 
are  applicable  at  all,  they  do  lustaln  the 
court  in  holding  that  actual  service  on  the 
infants  Is  Imperative  in  a  merely  personal 
action,  but  do  not  support  the  decision,  in- 
deed tend  to  contradict  and  overthrow  it,  if 
regarded  as  applicable  to  a  suit  against  the 
land,  we  shall  be  bouad  to  understand  the 
learned  judge  as  I  think  he  meant  to  be  un- 
derstood, and  not  put  upon  him  a  decision 
which  he  did  not  need  or  undertake  to  make. 

The  first  case  which  be  cites  is  Bank  of 
United  States  v.  Ritehie,  83  U.  8.  8  Pet.  128, 
8  L.  ed.  890.  That  was  a  bill  of  review 
and  a  direct  attack  upon  a  Judgment  decree- 
ing the  sale  of  property  In  which  Infants  had 
an  interest.  It  did  not  appear  that  process 
had  been  served  upon  them.  It  did  appear 
that  a  stranger  had  been  appointed  guardian 
ad  litem,  on  the  motion  of  counsel  for  the 
plaintiffs,  without  bringing  the  minors  Into 
court  or  issuing  a  commission  for  the  pur- 
pose of  making  the  appointment.  As  to 
that  Chvif  Jiiatice  Marsltall  said  :  **It  is  not 
error,  but  is  calculated  to  awaken  attention.* 
After  pointing  out  other  defects  in  tbe  pro- 
cedure, he  affirms  the  reversal  of  the  decree, 
citing  many  departures  from  correct  usage, 
but  never  once  intimnting  that  tbe  judgment 
was  absolutely  void  for  want  of  actual  ser- 
vice of  process  on  the  infimts.  It  is  locon- 
ceivable  that  so  great  a  Jurist  shonid  bare 
overlooked  such  a  defect  If  be  so  regarded  it 
at  all.  The  lenrncd  counsel  for  the  appel- 
lant perhaps  weakens  the  suirgestlon  by  an 
explanation  tliat  nometiiing  In  the  law  of 
Maryland  following  the  cession  of  the  Dis- 
trict of  Columbia  may  have  saved  the  juris- 
diction. I  do  not  know  how  that  is,  but 
obviously  the  authority,  if  not  positively 
adverse,  docs  not  support  the  decision  of 
Judge  i^ammond,  as  tbe  appellant  would  con- 
strue it.  The  second  case  cited  is  O'Ba/nk 
V.  MtOonndl,  93  U.  8.  150,  28  L.  ed.  840. 
That  was  acase  in  which  the  assignees  of  the 
bankrupt  sued  to  set  aside  his  conveyance 
as  fraudulent  against  creditors,  makine  his 
wife,  who  was  an  infant,  a  party  defendant. 
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Tbe  aubp<£ti8  was  served  only  on  the  bus- 
tnod,  but  that  was  held  sufficient  before 
1874,  wbllo  yet  It  was  decided  that  the  de- 
oee  ^uld  be  reversed  because  no  appear- 
ance for  the  wife  had  been  entered  and  no 
guardian  ad  litem  bad  been  appointed.  The 
reversal  was  for  the  lack  of  the  very  steps 
which  were  takeo  in  the  judgment  assailed 
on  this  appeal.  Tlie  case,  therefore,  does 
not  sustain  the  doctrine  for  which  it  is 
claimed  to  have  been  cited.  The  third  case 
cited  Is  Ifevt  York  L.  Ins.  Co.  v.  Bang;  103 
U.  S.  485,  26  L.  ed.  680.  The  question  in- 
volved was  the  validltv  of  a  Judgment 
pleaded  as  a  defense,  and  it  was  adjudged 
void  as  against  an  infant  not  actually  served 
with  process,  although  a  guardian  ad  litem 
had  been  appointed  and  had  answered.  But 
the  court  specially  point  out  with  constant 
reiteration  the  diaracter  of  the  action  as  hav- 
ing been  purely  personal.  It  la  said  that  the 
Infant  had  no  property  in  Michigan ;  thpt 
the  suit  did  not  concern  any  property,  real 
or  personal,  and  that  It  was  brouglit  to  can- 
eel  a  contract  of  Insuranoe  made  with  tlie 
Infant's  father.  Then  ft  was  added  that  "  in 
all  cases  brought  to  enforce  or  cancel  per- 
sonal contracti^  or  to  recover  damages  for 
tbeir  violation,  the  statute  requires  a  per- 
sonal service  of  process  upon  the  defendants 
or  their  voluntary  appearance."  Bo  far  it  is 
clear  that  tbe  case  Is  authority  for  the  doc- 
trine, in  support  of  which  Judge  Hammond 
cited  it,  that  ia,  as  applicable  to  peraonal 
actlona,  but  not  at  all  to  the  opinion  imputed 
to  him  as  covering  also  actions  In  the  nature 
of  a  proceeding  m  rem.  fiut  the  opinion 
cited  goes  further.  The  attention  of  the  court 
was  called  to  three  cases  which  held  that 
non-service  upon  the  infant  did  not  render 
tbe  judgment  void  where  a  guardian  ad  UUm 
had  been  appointed.  It  Is  important  to  ob- 
serve the  altitude  of  the  court  towards  these 
eases.  They  are  In  no  respect  criticised,  or 
even  doubted,  but,  on  the  contrary,  are  said 
to  be  consistent  with  tbe  doctrine  asserted. 
One  by  one  their  facts  are  developed,  and  it 
!b  shown  that  the  actions  were  In  the  nature 
of  suits  in  rem,  and  Aen  the  court  added 
that  there  was  nothing  in  tbem  tncoDsistent 
with  the  doctrine  asserted  as  applicable  to  a 
case  which  did  not  touch  any  property  in  the 
district,  but  to  one  brought  to  cancel  a  per- 
sonal contract.  I  think  this  case  fairly  holds 
that  tbe  need  of  service  on  the  infant  exists 
In  personal  actions,  but  does  not  exist  in 
those  quasi  in  rem.  There  is  Still  another 
case  cited  by  Judffe  Hammond,  which  Is  Gar- 
rington  v.  Brentt,  1  McLean,  174,  Fed.  Cas. 
No.  3,446.  Speakingof  a  judgment  obtained 
by  Carrington,  the  court  said :  "  It  does  not 
appear  that  in  the  above  suit  process  was 
served  on  the  infant,  nor  that  the  guardian 
ad  litem  was  appointed  by  the  court,  and  for 
these  omissions  or  errors  in  the  proceedings 
the  decree  might  be  reversed  by  an  appellate 
court :  but  when  tbe  decree  Is  used  as  matter 
of  evidence  It  cannot  be  disregarded  or  treated 
as  a  nullity." 

This  examination  of  the  cases  cited  by 
Judge  Hammond  makes  it  very  clear,  I  think, 
that  the  rule  which  he  formulated  was  a  rule 
applicable  only  to  personal  actions,  and  that 


he  did  not  at  all  intend  or  contemplate  its 
extension  beyond  those.  The  difference  be- 
tween the  two  classes  of  cases  was  clearly 

noted  in  ilokr  v.  Hanierre,  101  U.  S.  42*2, 
25  L.  ed.  1054.  In  discussing  tbe  modtj  in 
which  tbe  federal  courts  acquired  jurisdic- 
tion, i/r.  Justice  Field  said:  "This  neces- 
sarily depended  upon  the  nature  of  the  sub- 
ject upon  which  the  judicial  power  was 
called  to  act.  If  It  was  Invoked  against  the 
person  to  enforce  a  liability,  the  personal 
citation  of  the  defendant,  or  his  voluntary 
appearance,  was  required.  If  it  was  called 
into  exercise  with  reference  to  real  property 
by  proceedings  in  rem  of  that  nature,  a  dif- 
ferent mode  of  procedure  was  usually  nec- 
essary, such  as  a  seizure  of  the  property  with 
notice  by  publication  or  otherwise  to  parties 
having  interests  which  might  be  affected.* 
He  proceeds  to  say  that  utese  rules  were 
"part  of  the  general  law  of  the  land,"  and 
were  to  be  applied  by  the  courts  of  the  United 
States.  The  words  of  the  learned  jurist  in- 
dicate to  my  mind  what  is  the  vital  differ- 
ence between  the  two  classes  of  coses,  and 
the  distinctive  directions  In  which  we  should 
approach  the  question  of  jurisdiction.  In 
tbe  case  of  merely  personal  actions  there  is 
no  possible  ground  upon  which  tbat  iurls- 
diction  can  attach  except  the  service  oi  pro- 
cess upon  the  individual.  The  court  must 
lay  hold  of  Lim.  In  suits  in  rm  it  may  lay 
bold  o(  tlie  land,  aided,  as  in  this  case,  by 
an  attachment  and  lie  pendent,  and  thereby 
the  jurisdiction  may  attach,  but  can  only  no 
exercised  upon  notice  to  the  parties  inter- 
ested. If  they  have  that  notice  in  fact,  any 
IrreKularity  in  givinic  it  may,  indeed,  be  re- 
versible error,  but  does  not  necessarily  render 
tbe  subsequent  judgment  void.  A  similar, 
though  not  the  same,  distinction  runs  through 
our  cases  in  this  state.  On  the  one  hand  we 
held  in  Ingereott  v.  Mangam.  84  N.  Y.  63S, 
by  force  of  an  explicit  statute,  that  in  forn- 
ciosure  actions  service  of  tbe  summons  must 
precede  the  appointment  of  a  guardian  ad 
litem;  while,  on  the  other  band,  in  an  actios 
or  partiiion  which  tliat  statute  did  not  gov- 
ern, we  also  held  that  such  precedent  servtos 
was  not  essential  to  the  jurisdiction.  Qotm- 
dotf  y.  GotdKhmidt,  88  N.  Y.  110. 

It  seems  to  me,  upon  this  review  of  the  sub- 
ject, tbat  the  decision  of  Mr.  Juetiee  Blatch- 
ford  pronouncing  the  title  good  under  tlie 
jud.ement  authorizing  the  sale  ia  not  con- 
tradicted, and  not  even  made  doubtful,  by 
the  other  federal  authorities,  but  that,  on  tho 
contrary,  their  manifest  drift  is  towards  the 
result  reached  by  that  decision.  I  think, 
therefore,  we  ought  to  follow  it,  and  that, 
if  it  is  to  be  overruled  at  all,  it  should  meet 
that  fate,  not  at  our  bands,  but  from  tbe  ul- 
timate federal  tribunal,  carefully  consider* 
log  the  nature  and  limits  of  its  own  jnrlsdio- 
tion.  I  have  said  nothing  of  the  rules  of  tha 
United  States  courts,  because  I  do  not  think 
that  thev  at  all  settle  the  questltm  or  bear 
very  seriously  upon  the  argument,  and  also 
because  thev  have  t)een  sufficiently  discussed 
in  the  report  of  the  referee.  Nor  have  I  ad- 
verted to  the  position  sustained  by  him  and 
adopted  by  the  general  term,  that  the  Juris- 
dicnou  is  saved  by  the  presumptions  which 
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•ttMh  to  the  JudKment  In  view  of  the  condi- 
tion of  the  record,  uot  because  I  disapprove 
of  tbe  coacluHioD  nhicb  has  been  reached, 
but  because  I  think  we  ought  to  put  our  de- 
ciiioD  upon  the  grouod  which  I  have  already 
itated. 

The  judgment  Aculd  b»  ifglrmed,  vith  totta. 
All  concur. 


Hoes  H.  (raRIEN  H  oL,  BecdTcn  of  Uadt- 
sou  Square  Bank,  AppU.^ 
e. 

Hugh  J.  GRANT.  Receiver  of  St  Nicholas 

Banli,  Rnpt. 

a»  N.  Y.  IfflL) 

1.  A  bwik  which  i«  a  member  nt  » 
elaarlns-himM  and  bonod  br  oontxaot  and 
tbe  ooutttutloo  of  the  idearinfr-boaee  to  clear 
obecka  drawo  on  another  bank,  which  Is  not  a 
member,  until  tbe  completion  of  exchanses  on 
tbe  morning  after  noUoe  to  terminate  tbo  ar- 
tangement,  la  not  relieved  from  pajrlng  auoh 
cheoks  on  the  momhig  after  sueh  notice  by  rea- 
•on  vlt  tbe  known  Inaolvenoj  of  tbe  bank  on 
wblcfa  tbey  wen  drawn. 

S.  A  prefemee  to  erediton  of  an  In- 
solTent  bank  In  ▼lolatlon  of  the  New 
TcwlK  Corporation  Iaw  of  IHB.  cbap.  887, 
148,  probltdtlog  tianafera  with  Intent  to  give  a 
preference  when  tbe  corporation  is  fnioivent,  or 
Its  loBolvenoy  Is  Imminent,  la  not  made  by  the 
payment  of  checks  drawn  on  an  Insolvent  bank 
In  the  oouise  of  exchange  at  a  clearlng-hooae  by 
a  member  of  tbe  clearing-house  which  knew  of 
the  Iniolvenor  but  br  Its  contract  and  the  con- 
■tltuHon  of  Ae  olearlng-booae  was  under  obliga- 
tion to  pay  them,  and  held  aecurltlee  which  It 
was  entitled  to  and  did  apply  to  Its  own  relm- 
bunement. 

8*  nie  airmnsement  between  a  clears 
l«S>JioaM  aad  abaak  i^dila  one<tf 
Ita  membem  and  another  bank  wUeh 

Ib  not  a  member,  whereby  tbe  latter  pays  the 
clearing-house  a  fee  for  the  privilege  of  being 
represented  by  suob  member,  and  makes  a  oer- 
tala  deposit  of  money  and  securities  with  such 
member  In  eonsMentlon  of  the  latter^  agree- 
ment to  clear  tbrongb  the  clearing-house  cheeks 
drawn  upon  the  other  bank,  while  tbe  constitu- 
tion of  tbe  clearing-house  prohlt>lts  tbe  dlscon- 
Unnanoe  of  auoh  arrangement  wlihont  previous 
nodoe.  whlota  nottoe  shall  not  take  effect  until  the 
exchanges  of  the  morning  following  the  receipt 
of  the  notice  shall  have  been  completed,  oonsti- 
tntas  a  tripartite  agreement  upon  ample  oon- 
aMecathm  for  the  mntualhsnefltof  all  the  parties 
who  enter  Into  It 

UndPSWt,  Gh.  J.^  and  PtOtharn,  J„  dlastnU 

(May  n,  ISKU 

AFPEIAL  h^  plaintiffs  from  a  judgment  of 
tbe  Oeuerai  Term  of  tbe  Supreme  Court. 

NOTX.— For  the  previous  authorities  on  the  sub- 
ject of  clearing-house  buslnesi,  see  note  to  Tard- 
ley  V.  PhlUer  (a  a  App.  8d  C.)  ZS  L.  R.  A.  8M.  and 
for  a  noU  on  exceptions  to  tbe  prohibition  of 
preferenees  by  insolvent  national  banks,  see  Bl- 
mlra  8av.  Bank  t.  IlaTto  (N.  T.} »  L  B.  A.  SUL 
18  UR  A. 

See  also  30  L.  R.  A.  155;  48  L.  K.  A.  \  >'>. 


T.  Grant.  Ml 

First  Department,  aflBrmine  a  Jadgroeot  en- 
tered Id  tbe  office  of  tbe  clerk  of  Kew  York 
County  in  favor  of  defendant  in  an  action  to 
recover  poasessloD  of  certain  securities  alleged 
to  belong  to  tbe  Madison  Souare  Bank  and  to 
be  among  the  aaaeta  of  tbe  St.  Hlcholas  Bank. 

Statement  by  Ctrayt  J.: 

This  action  was  brought  to  recover  from 
tbe  defendant  certain  securities  which  bad 
been  depoeited  by  the  Madiaon  Square  Bank 
with  the  St.  Nicholas  Bank,  and  the  pro- 
ceeds of  tbe  securities,  which  tlie  latter  bank 
bad  converted  into  money.  The  following 
facta  were  found,  and  are  either  undisputed 
or  proved  •  In  January,  1691,  an  arrange* 
ment  was  made  between  the  Madison  Square 
Bank  and  the  St,  Nicholas  Bank  (both  of 
tbem  being  state  banks)  by  which  the  lai* 
ter  bank,  which  was  a  member  of  the  New 
York  Clearing- House  Association,  became 
the  agent  to  clear,  through  the  clearing- 
house, checks  drawn  upon  tbe  .  Madisoa 
Square  Bank.  Tbe  St.  Nicholas  Bank  sub- 
mitted in  writing  a  memorandum  of  the  con- 
ditions on  which  It  woald  undertake  this 
business  for  the  Hadleon  Square  Bank,  aa 
follows:  **$S0,000  balance  to  be  kept  at  all 
times,  to  he  free  from  interest.  An  allow- 
ance at  the  rate  of  2  per  cent  per  annum  shall 
be  allowed  on  average  exceeding  this  amount. 
The  Madison  Square  Bank  is  to  keep  with 
this  bank  (100,000  in  approved  bills  receiv- 
able." In  a  letter  dated  January  9.  1691. 
addressed  by  the  Madison  Square  Bank  ta 
the  St.  Nicholas  Bank,  tbe  oaahler  of  the 
Madison  Square  Bank  says:  "Referring  to 
conversation  of  our  president  with  your  good 
selves,  we  would  say  that  we  accept  the 
terms  and  conditions  on  which  your  bank 
agrees  to  clear  for  us  aa  per  your  memoran- 
dum, namely  |bO,000  balance  to  be  kept  with 
you  at  all  times,  free  of  Interest.  Interest 
at  3  per  cent  per  annum  to  be  allowed  us  on 
average  exceeding  that  amount.  This  bank 
to  keep  witb  you  $100,  UOO  of  approved  bills 
receivable.  .  .  .  We  inclose  copy  of  e 
letter  addressed  by  us  to  the  cl  earing  •bonaa 
committee  to  conform  witb  tbe  requirement* 
of  their  circular  of  December  18th,  last,* 
The  letter  to  tbe  clearing  house  committee 
Inclosed  a  copy  of  a  resolution  signifying  the 
acquiescence  of  tbe  Madison  Square  Sank 
witb  the  terms  of  tbe  circular,  and  authoriz- 
ing ita  casbler  to  send  a  check  for  tbe  annual 
payment  of  $200  required  of  banks  clearing 
through  members.  It  waa  verbally  agreed 
between  tbe  parties,  at  the  time  of  ar- 
rangement referred  to  in  said  letter  of  the 
9th  of  January,  that  other  securities,  of  equal 
value,  might  be  substituted  from  time  to 
time  for  those  flrst  deposited,  making  up  the 
$100,000  of  bills  receivable.  The  Clearing. 
House  Association  waa  and  la  a  voluntary 
association  of  banks  and  banking  aasoclatlons 
of  tbe  city  of  New  York.  The  object  of  tbe 
associntioD.  as  stated  in  Its  constitution,  la 
"the  effecting  at  one  place  of  tbe  dally  ex- 
changes between  the  several  associate  banks, 
and  the  payment  at  the  same  place  of  bal- 
ances resulting  from  sucb  exchanges."  The 
St.  Nicholas  bank  waa  a  member  of  the  »• 
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•oclatton.    The  Madfson  Sqaan  Bank  was 

not  BO.  Section  25  of  the  Constitution  was 
as  follows:  "Whenever  ezchanges  shall 
have  been  made  at  the  clearing- bouse,  by 
previous  arranxements  between  members  of 
the  association,  through  one  of  their  number 
and  banks  In  the  city  and  ▼Iclnity  who  an 
not  members,  the  receiving  bank  at  the  clear- 
ing-house shall  la  no  case  discontinue  tfae 
arrangement  without  giving  previous  notice, 
which  notice  shall  not  take  effect  until  the 
6Zchanee3  of  the  morning  following  the  re- 
ceipt of  such  notice  shall  have  been  com- 

Eleted."  This  section  was  in  force  at  and 
Bfore  January  9,  1891,  and  Is  still  in  force, 
And  It  was  known  to  be  so  by  the  Madison 
8(^uare  Bank  at  the  time  of  the  making  of 
this  arrangement.  After  the  making  of  this 
arrangement,  and  on  and  after  the  18th  Jan- 
uary, 1891,  the  St.  Nicholas  Bank  made  the 
clearances  at  the  cleu-ing- house  for  the  Had- 
Iboo  Square  Bank  up  to  and  tDcludlng  the 
6th  day  of  August,  1898;  and  the  H^ison 
Square  Bank  deposited  and  kept  good,  as  to 
amount  and  value.  Its  deposit  of  bills  re- 
ceivable with  the  St.  Nicholas  Bank,  and 
op  to  some  time  in  Julv,  1898.  kept  good 
lu  money  balance  of  $^,000  In  addition 
thereto.  Some  time  prior  to  August  8, 1898, 
the  St.  Nicholas  Bank  desired  to  terminate 
the  arrangement  for  making  clearances  for 
the  Madison  Square  Bank.  At  that  date  it 
held,  also,  certain  collateral  securities,  taken 
upon  loans  made  upon  notes  of  the  Madison 
Square  Bank,  and  by  agreement  they  or  their 

firocecds  should  be  applied  to  any  other  ob- 
igatlons  of  that  bank.  On  the  8th  day  of 
August,  1898,  the  St.  Nicholas  Bank  gave  the 
notice  required  by  the  twenty -flfth  rule.— 
that  it  would  cease  to  make  clearances  for 
the  Madiaon^Square  Bank.  Tbis  was  served 
upon  the  banks  constituting  the  Clearing* 
House  Association  on  that  day.  By  the  terms 
of  section  d5  tbis  notice  took  effect  upon  the 
completion  of  the  ezchangei  at  the  clearing- 
house on  the  9th  of  August.  These  clear- 
ances were  made  every  day  immediately  after 
10  o'clock,  and  were  completed  before  12 
o'clock.  The  St.  Kicbolas  Bank  paid  on  tbe 
9th  of  August,  through  tlie  clearing  house, 
checks  drawn  upon  tbe  Madison  Square  Bank 
by  depositors  having  amounts  to  meet  the 
same  to  their  credit  as  depositors  on  the  books 
or  the  Madtuon  Square  Bank.  $873,000.  On 
the  8th  day  of  August.  1883,  the  Madison 
Square  Bank,  after  ineffectual  efforts  to  ob- 
taia  a  loan  to  reliere  Its  Immediate  neces- 
sities, was  visited  hr  the  clearing-boiise 
committee  and  its  contrition  examined  ;  also 
by  an  officer  of  the  state  banki  ng  department 
After  this  examination  by  the  committee  of 
the  clearing' house,  their  conclusion  that  the 
bank  was  not  in  a  condition  to  continue  bus- 
iness was  communicated  lo  the  oltict'rs  and 
some  of  tlie  directors  of  the  Madison  Square 
Bank.  Tlie  Madison  Square  Bank  did  not 
open  for  business  no  tbe  following  day.  It 
was,  in  fact,  insolvent  on  tbe  8th  of  Auaust, 
189S;  and  the  officers  of  the  St.  Nictiolas 
Bank  knew  before  the  exchanges  were  made 
on  the  9th  of  August  Ibat  the  Mndieon  Square 
Bank  was  Insolvent,  or  that  its  insolvency 
was  imminent,  and  that  It  had  stopped  bus- 1 
98  L.B.  A. 


Hat, 

Inesa.  Included  In  the  gross  sum  of  |873,000, 
the  amount  of  tbe  checks  upon  the  Madison 
Square  Bank  cleared  by  uie  St.  Nicholas 
Bank  on  tbe  9tli  of  August,  were  two  checks 
drawn  by  Elliott  Danforth,  the  tteaaurer  of 
the  state  of  New  York,  against  funds  of  the 
statedeposltedfnthesaidbank,  wblchdiecki 
were  signed  and  dated  on  the  8th  day  of  Au- 

§u8t,  1893,  and  were  deposited  In  muks  In 
le  city  of  New  York  which  were  members 
of  the  Clearlng-House  Association,  before 
10  o'clock  on  the  morning  of  the  9tb  of  Au- 
gust, 1808,  and  were  by  such  banks  sent  to 
the  clearing- house  on  said  9th  day  of  Au- 
gust. The  clearance  of  said  checks  was  reg- 
ular, and  according  to  the  usual  course  of 
business  among  the  banks  constituting  said 
Clearing-House  Association,  notwithstand- 
ing the  fact  that  they  were  not  deposited  for 
collection  with  a  clearing  bouse  bank  until 
the  morning  of  the  9th  day  of  August,  189S. 
The  St.  Nicholas  Bank  bad  no  knowledge  on 
the  9th  day  of  Atigust,  1898,  of  any  Irregu- 
larity In  regard  to  the  drawing,  deposit,  or 
transmission  to  the  clearing-house  of  any  of 
the  checks  going  to  make  up  said  gmss 
amount  of  $^,000.  Tbe  referee  found  that 
the  payments  of  checks  on  the  morning  of 
August  9,  1898,  wen  In  the  performance  at 
its  contract  with  tbe  Madison  Square  Bank, 
and  were  not  made  with  the  Intent  on  the 
part  of  either  of  the  banks  to  give  a  prefer- 
ence to  any  creditor  of  tbe  Madison  square 
Bank  over  any  other  creditor,  or  in  viola- 
tion of  the  corporation  law  of  the  state,  and 
be  held  that  tbe  plaintiffs  were  not  entitled 
to  recover  any  part  of  tbe  money  or  securities 
held  by  the  St.  Nicholas  Bank.  From  the 
affirmance  of  tbe  Judgment  entered  upon  hit 
report,  at  the  general  term,  the  plaintiffs 
have  appealed  to  this  court. 

Mr.  Louis  Marshall,  for  appellant: 
The  St.  Nicholas  Bank  was  the  agent  of  the 
Madison  Square  Bank  in  the  cleartug-house, 
and.  as  such,  was  not  entitied,  after  the  inaolv- 

ency  of  Its  principal  became  known  to  H,  to 
pay  any  checks  drawn  upon  tbe  latter,  and 
was  not  bound  by  Its  contract  or  by  the  rules 
of  the  clearing-house  to  make  such  payment. 

The  object  of  the  clearing-house  rule  was  to 
enable  the  members  of  the  clearing  bouse  to 
present  tbelr  checks  to  such  bank  as  had  been 
designated  as  the  representative  of  tbe  nonclear- 
ing-house  bank,  to  hold  Indorsers  and  drawers 
of  paper,  payable  to  (be  latter  hank,  until  a 
reasonable  time  bad  elapsed,  to  enable  toe  non- 
clearing-house  bank  to  designate  another  rep- 
resentative or  to  enable  the  clearlng-houw  banks 
to  adjust  tbeir  busine-'^s  in  such  a  manner  aa  to 
enable  them  to  present  their  checks  drawn  on 
tile  noDclearing-bouse  bank  at  its  banking 
house. 

Morse,  Banks  &  Banking,  pp.  450  a  $e^/ 
Orerman  v,  Iloboirm  City  Hank,  80  N.  J.  L. 
61,  aiflrmed  81  N.  J.  L.  668;  Aferehants  Nat. 
Bank  V.  Notional  Bank  of  the  CaamonwwUh, 
189  Mass.  617. 

It  was  not  Intended  that  a  bank  which  was 
the  representative  of  anooclearioir  house  bank 
should  be  required  lo  honor  the  checks  on  the 
latter  after  its  known  InsoWencv. 

FnopU  V.  St.  IfiOola*  Bank  t7  Hun.  16B. 
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The  drawers  of  checks  on  the  MadisoD 
Square  Bank  had  do  tight  to  rely  upon  the 
clear i  De-house  rules,  and  the  aecuntiea  in  the 
hao(ia  of  the  St.  Kicbolaa  Baok  did  not  inure 
to  their  beoeflt. 

Merchant*  Nat.  Banir.  National  Bank  of 
the  Otmmonitiealth,  and  Ocermaa  t.  JJobohen 
dig  Bask,  supra;  MerehaitU  Nat.  Sank  v. 
National  BagU  Bank,  101  Mass.  381;  National 
Bank  ef  North  America  ef  Boston  r.  Bangt, 
IM  MB88.  441,  8  Am.  Rep.  S49;  Manvfaeturea 
Nat.  Bank  t.  Thompron.  129  Mass.  48S,  87 
Am.  Rep.  876;  National  Skirhange  Bank.  t. 
Sationai  Bank  of  North  America,  182  Hasa. 
147. 

The  8t  Nichohia  Bank  when  It  mid  the 
checks  drawn  on  ibe  Hadtsoa  Square  Bank  oo 
August  9,  1608,  was  Id  tbe  situation  of  an 
agent  acUog  without  authority;  or,  in  other 
words,  in  im  situation  of  an  agent  whose  au- 
thority had  become  revoked  hy  the  incapacity 
of  the  principal. 

Peoi^  T.  ^.  NiehoUu  Bank,  Tl  Hun,  181; 
Farmers  Loan  di  T.  Co.  v.  Witstm,  189  N.  Y. 
384;  WOer  v.  Bridgman.  113  N.  Y.  600; 
Mcchem,  Aeencv,  §  238;  Wiight,  Principal  & 
Ageot,  (]8N)3UT-^;  1  Erana.  Ai^enrv,  Am. 
ed.  1888,  *iyO;  Story,  Agency,  §481;  Jlinnett 
r.  Forrester.  4  Taunt  641;  Parker  r.  Smith,  16 
Eaat,  888;  B/t  Daniels.  18  Nat.  Bankr.  Reg.  40; 
Audenriei  t.  Bettete^,  8  Allen,  808. 

A  rale  orcoatom  or  bosineaa  must  be  moral, 
reasonable,  and  not  in  contravention  of  the 
law.  If  it  is  such  as  honest  and  right  minded 
men  would  deem  unfair  and  unrighteous  it 
caonot  be  maintained. 

Faxton  v.  Coiirtnaj/,  2  Foet.  A  F.  181;  Tag- 
lor  T.  Deney,  7  Ad.  A  Bl.  409;  Meteatf  r.  Weld, 
14  Gray,  210;  NoUe  v.  Durelt.  8  T.  R  271; 
Baisin  v.  Clark.  41  Md.  158,  20  Am.  Rep.  66; 
Otsego  County  Bank  v.  Warren,  18  Barb.  290: 
Commereial  Bank  of  Kentueky  v.  Varnum,  3 
Laos.  90;  Dunham  ▼.  Dey.  IS  Johns.  40;  Dun- 
ham T.  Qovld,  16  Johns.  387,  8  Am,  Dpc.  323; 
Nev  York  Firemen  Ins.  Co.  v.  Ely,  2  Cow. 
078;  Cayter  v.  Taylor,  10  Gray,  274,  69  Am. 
Dec.  817;  Lawson.  Usages  &  Customs,  p.  460. 
and  cases  there  cited;  Security  Itank  of  A'ete 
York  V,  National  Bank  of  the  Hrpublie,  67  N. 
Y.  458.  28  Am.  Hep.  129;  Corn  Krekange  Bank 

Nn»Mu  Bank,  91  M.  Y.  74.  48  Am.  Rep. 
05  -< ;  Fuller  T.  BoMnson,  86  N.  T.  806,  40  Am. 
Rep.  540. 

Such  contract  Involred  the  creation  of  a 
preferonce,  in  Tioladcm  of  section  48  of  the 
Slock  Corporation  Law. 

Cole  V:  mterton  Iron  Co.  188  N.  Y.  164; 
nroop  T.  Hatch  Lithographic-  Oo.  125  N.  y. 
580;  Kinggley  y.  First  Nat.  Bank  of  Batlt,  31 
Hud,  829;  H^-binson  t.  Bank  of  Attica,  21  N. 
Y.  409;  QiOet  r.  Phillips,  18  N.  Y.  119; 
Brouaer  t.  Hdrbeek,  9  N.  Y.  598. 

Mr.  WlUUm  Allen  Butler,  with  Messrs. 
Smith  A  White,  for  respondent: 

The  provisions  of  the  bankioff  law  relied  on 
by  tbA  plaintiffs  are  highly  peou,  as  they  work 
a  forfeiture  by  inTalidatmg  the  payments  to 
which  they  apply. 

They  "will  not  be  extended  by  implicatloD 
or  construction  to  cases  within  the  mischief  if 
they  are  not  at  the  same  time  within  the  terma 
of  the  act,  fairly  interpreted." 
88  L.K  A. 


Wood  T.  Bris  ROo.niX.  Y.  196.  28  Xm. 
Rep.  125. 

Under  the  terms  of  section  48.  Invoked 
against  Ibe  defendant  in  this  action,  there  can 
be  oo  application  of  it  unless  the  acta  alleged 
to  he  Id  violation  of  It  were  done  with  the  In- 
tent to  violate  it. 

Verona  Central  Cheese  Co.  t.  Mvrtaiah,  SO 
N.  Y.  814;  Cameron  v.  Seaman.  09  N.  Y.  896, 
26  Am.  Rep.  812;  Health  Department  of  Nets 
York  T.  Knoll,  70  N.  Y.  580;  Stearns  v.  Ooqc, 
79  N.  Y.  109;  ShtUtM  r.  Hoagland,  85  N.  Y. 
464;  Grant  v.  Firnt  Nat.  Bank  of  Monmouth, 
ttlinais,  97  U.  S.  80,  24  L.  ed.  971:  Bai1>our 
V.  i*riest,  108  0.  8.  898,  SO  L.  ed.  478;  Wake- 
man  v.  DaUey,  SI  N.  Y.  27, 10  Am.  Rep.  551; 
Chase  T.  Lord,  77  N.  Y.  1;  Blmira  8av.  Bank 
V.  Davis,  25  L.  R  A.  546,  142  N.  Y.  606. 

The  fact  ol  the  insolvency  of  the  Madison 
Square  Bank,  whether  known  to  tbe  SL 
Nicholas  Bank  or  not,  worked  no  change  in 
the  contract  relatioD  existing  lietween  them. 

People  V.  Remington.  8  L.  R.  A.  458,  121  N. 
Y.  828. 

A  party  holding  any  of  the  checks  paid 
through  Ibe  clearing-house,  was  entitled  to  the 
prulection  of  tbe  security  in  tbe  hands  of  tbe 
81.  Nicholas  Bank,  who  was  a  trustee  for  hii 
benefit. 

Watts  V.  Shipman,  21  flun,  598;  People  v. 
MerchanU  A  Jleehanies  Bank  ^  Tray.  78  N. 
Y.  269,  84  Am  Rep  682:  Peopis  r.  Saint 
Nicholas  Bank,  77  Hun,  160. 

Qrmyt  J-,  delivered  the  opinion  of  the 

court : 

The  St.  Nicholas  Bank  claims  the  right  to 
apply  the  securities  and  moneyi  theretofore 
deposited  with  It  by  the  Madison  Square 

Bunk  townnls  the  reimbursement  of  Its  pay- 
ments or  clearances  of  the  morning  of  August 
9,  189S.  With  respect  to  that  claim  tbe 
proposition  of  the  plaintiffs  Is  twofold ; 
Tliey  say  that  rule  So  of  the  clearing-bouse 
did  not  require  the  St.  Nicholas  Bank  to 
cluar  the checka drawn  on  the  Madison  Square 
Bank,  presented  after  it  became  aware  of  the 
insolvency  of  the  latter,  and  that  such  In* 
solvency  terminated  the  relation  of  clearing- 
bouse  agents,  and  rendered  any  payments 
made  unauthorized  ;  or,  If  the  cleHring-house 
rule  is  susceptible  of  the  interprL>tation  that 
it  required  the  St.  Nicholas  Bank  to  honor 
checks  drawn  on  the  Madison  Square  Bank 
after  Its  Insolvency  became  known  to  It.  the 
contract  between  the  banks,  In  so  far  as  it 
contemiilated  sQch  payment,  and  the  use  of 
the  securities  of  tbe  Madison  Square  Bank 
to  secure  the  advances  made  by  the  St.  Nich-. 
olas  Bank,  was  an  illegal  preference,  under 
the  stAtute.  The  controversy  must  turn,  in 
my  opinion,  upon  the  nature  of  the  relation 
wliieh  existed  between  tbe  two  banka  in  ques- 
tion and  tbe  clearing-house,  and  upon  what 
was  the  extent  of  the  obligation  entailed 
upon  the  St.  Nicbilas  Bank,  in  engaging  to 
receive  and  to  clear  cbecks  diawu  upon  the 
Madison  Bqutire  Bank,  when  presented  at 
the  clearlng-liouse.  For  the  plnintiffs  it  la 
argued  that,  as  between  the  Madison  Square 
Bank  and  the  St.  Nicholas  Bank,  the  rela- 
tion, simply,  of  principal  and  agent  was 
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created,  tad  therefore,  upon  the  insolTencj 
of  the  former  becoming  known,  on  the  morn- 
Ing  of  the  day  when  clenraaces  of  the  previ- 
ous day's  cbecka  were  to  be  effected,  tliut  the 
latter  Dank  was  not  entitled  to  paj  checks 
drawn  upon  the  former  bank.  But  I  think 
to  view  tlie  relation  as  such  is  altogether  in- 
correct, and  unwarranted  by  the  facts.  In  a 
certain  and  limited  sense,  tbe  St.  Nicholas 
Bank,  of  course,  would  act  as  an  agent,  in 
clenring  and  paying  checks  drawn  upon  tbe 
Madison  Square  Bank.  That,  howeTer,  was 
a  mere  feature  of  that  larger  contractual  re- 
lation Into  which  tbe  two  banks  liad  entered 
with  the  Clearing- House  Anociation,  and 
which  characterized  all  their  dealings.  Tbe 
agreement  of  January,  1891,  was  one  to  which 
there  were  three  parties,  each  of  which  was 
moved  to  enter  Into  It  by  a  leKltimate  con- 
sideration. The  Madison  Square  Bank  ac- 
quired the  very  substantial  advantages  which 
toe  members  of  the  Clearlng-Uouse  Anocia- 
tlon  enjoyed.  In  the  increased  convenience, 
dispatch,  and  safety  of  banking  transactions. 
Tlie  St.  Nicholas  Bank  acquired  the  advan- 
tage, benefit,  and  a  protection  by  the  deposit 
of  collateral  eecurlttes  to  the  amount  of 
$100,000,  and  of  the  cash,  required  to'  be 
made  by  the  Madison  Square  Bank.  The 
cash  deposit  was  to  be  free  of  interest,  and 
maintained  at  a  dailv  balance  of  $60,000. 
TiM  members  of  the  Clearing-  Houk  Associa- 
tion, In  extending  to  the  Madison  Square 
Bank  the  right  to  Have  its  checks  cleared  and 
paid  through  one  of  its  members,  were  as- 
■ured  that  all  checks  presented  would  be 
paid  up  to,  and  Including,  Uie  day  follow- 
ing the  giving  of  notice  by  tbe  St.  Nicholas 
BMik  of  the  tmninatton  of  the  arrangement 
between  itself  and  the  Madison  Square  Bank. 
The  learned  referee  very  correctly  detines  the 
arrangement  between  these  two  banks  and 
the  clearing-house  as  constituting  a  tripartite 
agreement,  upon  ample  consideration,  for  the 
mutual  benefit  of  all  the  parties  who  entered 
Into  it.  That  agreement  prorided  for  the 
length  of  its  duration,  for  tbe  maintenance 
at  all  times  of  the  stipulated  security  to  pro- 
tect the  St.  Nicholas  Bank,  and  bound  that 
bank  to  receive  and  pay  tbe  checks  drawn 
upon  the  Madison  Square  Bank  as  It  would 
its  own.  The  St.  Nicholas  Bank  could  only 
agree  and  arrange  to  clear  for  the  Madison 
^uare  Bank  In  accordance  with  conditions 
Imposed  by  the  oonsfcitutl^  and  rules  of  the 
Clearine-House  Association ;  and  an  essential 
condition  was  that  the  arrangement  could  not 
be  discontinued,  nor  should  its  liability 
cease,  until  after  the  completion  of  the  ex- 
changes of  tbe  morning  next  following  the 
receipt  of  a  notice  of  discontinuance.  There 
WHS  nothing  In  suuh  a  provision  of  the  con- 
stitution of  the  clearing-house  which  was 
objectionable,  legally  speaking  or  otherwise. 
It  was  perfectly  competent  for  the  banks  to 
form  themselves  Into  this  voluntary  associa- 
tion, and  to  agree  that  they  should  be  gov- 
erned by  a  constitution  anil  by  rules.  When 
adopted,  they  expressed  the  contract  br 
which  each  member  was  bound,  and  which 
measured  its  rlirhta,  duties,  and  liabilities. 
BelUm  v.  aateh;  100  N.  T.  S98.  If  not  In 
conQlct  with  rulee  of  law,  they  must  be 
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awarded  that  effect  which  is  always  accordml 
to  the  delil>erate  engagements  of  parties. 
The  provisions  of  section  20  of  the  Constitu- 
tion of  the  Clearing-House  Association  were 
designed  as  a  security  and  a  protection  for 
the  members,  in  the  event  mentioned.  When 
the  Madison  Square  Bank  made  Its  arrange- 
ment with  the  St.  Nicholas  Bank,  and  also 
made  compliance  with  the  terms  of  the  de- 
mand of  the  clearing-house  circular,  I  think 
it  is  clear  that  a  definite  contractual  relation 
was  at  once  created  between  the  three  parties, 
whose  provisions  and  relative  engagementa 
were  effectually  defined  In  and  controlled  by 
the  constitution  and  rules  of  the  clearing- 
house, in  so  far  as  they  tondied  the  proposed 
clearances  of  checks.  The  contract  whlclk 
bound  the  members  of  this  voluntary  associa- 
tion of  banks,  and  regulated  their  duties, 
rights,  and  liabilities,  permitted  the  rep- 
resentatltm  of  an  outside  bank  through  a 
member,  provided  that  member  assumed  a  li- 
ability which  should  not  cease  until  the 
completion  of  clearances  on  the  morning  next 
after  its  notice  of  adiscontinuance  was  given. 
That  liability  so  exactly  provided  for  is, 
however,  sought  to  be  limited  to  cases  where 
insolvency  has  not  supervened,  as  to  the 
non-nu'mber  bank.  If  the  relation  here  waa 
strictly  that  of  an  agent  acting  for  a  prin- 
cipal, the  question  might  be  a  serious  one; 
but  even  then  mnch  might  be  said  in  favor 
of  the  liability  which  the  agent  had,  with  the 
consent  of  tbe  principal,  assumed.  That, 
however,  was  not  the  relation.  The  Madison 
Square  Bank  was  a  contracting  party  in  an 
agreement  to  which  the  other  parties  were  the 
St.  Niuhotas  Bai^  and  the  Clearing-HouBft 
Association,  and  it  had  accepted,  and  had 
become  bound  by,  provisions  in  the  latter'a 
constitution  and  rules.  Tiiat  agreement  was 
entered  Into  at  a  time  when  it  was  perfectly 
competent  to  make  it,  and  its  duration  waa 
fixed  by  section  20  of  the  Constitution  of  the 
clearing-house.  As  the  respondent's  counsel 
says,  every  bank  entitled  to  the  payment  of 
checks  sent  by  it  through  the  exclianges  of 
tbe  clearing-house,  in  due  course,  had  a  right 
to  rely  upon  the  liability  of  any  oiber  bank 
clearing  for  a  non-member,  and  unless  this 
liability  continued  definitely,  and  up  to  a 
certain  period,  tbe  liability  of  the  clearing 
Iiank  would  not  be  fixed  and  enforceable. 
Here  tbe  effect  of  the  copstltutlon  and  rules 
of  tbe  clearing-house  upon  tlie  agreement  waa 
as  though  It  had  been  stated,  In  so  many 
words,  that  it  should  commence  upon  Janu- 
ary 13,  1891,  and  should  be  at  an  end  on> 
August  9,  189S,  after  the  clearances  of  that 
day  bad  been  completed.  What  was  there  ia 
the  agreement  and  its  incidents  which  con- 
travened any  rule  of  law  or  of  policy?  The 
plaintiffs  say  that  tbe  effect  is  to  give  aa 
illegal  preference,  under  the  statute,  which. 
It  is  meant,  would  be  accomplished  by  the 
payment  of  checks  after  the  Insolvency  of  the- 
noQ-member  bank  Is  known,  and  by  tbe  use- 
by  tbe  clearing  bank  of  the  deposited  securi- 
ties in  reimbursement  tlierc-of.  To  that  I 
cannot  agree.  The  statute  referred  to  Is  thfr 
State  Corporation  Law  (Laws  1893,  chap.  088] , 
which,  in  section  48,  contains  pnviouslj^ 
existing  provisions  of  the  banking  law  A 
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^It  state.  Tha  proTislons  of  the  section  for- 
bid tbe  aastgnineiit  or  transfer  of  any  prop- 
erty '*when~the  corporation  is  insolvent,  or 
Its  imolrency  Is  imminent,  with  the  intent 
of  giving  a  preference  to  any  particular  cred- 
itor OTer  other  creditors  of  the  corporation." 
This  provision  has  no  application  to  such  a 
case  at  this,  where,  at  the  time  when  the  ar- 
rangement was  made  with  the  St  Nicholas 
Bank,  the  3fadison  Square  Bank  was  solvent. 
It  would  be  absurd  to  speak  of  tbe  agreement 
<tf  Jaouary,  1891,  as  harlng  been  made  In 
cmtemplatlon  of  future  insolvency,  or  with 
the  intent  to  give  a  preference  to  any  cred- 
itor of  the  Madison  Squure  Bank.  If  there 
is  any  presumption  respecting  the  buslnesa 
engagements  of  xoing  coDceriis,  it  is  that 
tiiey  will  be  fulfilled ;  and,  when  security  is 
exacted.  It  Is  as  a  business  precaution,  to 
compel  exact  and  prompt  performance,  rather 
than  a  provision  In  contemplation  of  insol- 
vency. If  it  were  otherwise,  business  trans- 
actions  which  have  for  their  subject  the  ac- 
commodation of  one  corporation  by  another 
in  the  loan  of  money,  or  the  extension  of 
crtdit,  would  be  seriously  embarrassed,  If 
Dot  checked.  The  statutie  recognizes  the 
right  of  a  bankiag  corporation  to  transfer 
promissory  notes  or  evidences  of  debt,  re- 
ceived In  the  transaction  of  its  ordinary  bus- 
iness, to  purchasers  for  a  valuable  considera- 
tion ;  and  it  may  lawfully  do  so  in  pledge 
to  secure  its  creditor,  when  it  is  In  a  con- 
dition of  solvency.  The  deposit  of  securi- 
ties made  by  the  Madison  Square  Bank  wiUi 
the  St.  Nicholas  Bank  constituted  a  lawful 
pledge  of  its  assets  to  protect  ttie  former 
against  any  possible  loss  In  undertaking  to 
clear  and  pay  all  checks  drawn  upon  tbe 
latter,  and  sent  througli  the  clearing- house. 
The  invalidity  of  a  transfer  or  nssTgnment 
«f  property  by  a  banking  corporation,  under 
the  banking  law,  is  where  it  has  been  made 
while  in  a  condition  of  insolvency,  or  in 
contemplation  of  it,  aud  with  the  "Intent" 
of  giving  a  preference.  The  "intent"  must 
exist,  and  be  Inferable,  to  vitiate  the  trans- 
action. In  this  connection  our  recent  decis- 
ion in  Elmira  8av.  Bank  v.  Dani,  148  N. 
T.  690,  25  L.  R.  A.  546,  may  be  referred  to, 
where  the  question  involved  was  whether 
the  preference  given  to  ssvlngs  bank  depos- 
its by  the  state  bankiiig  law  was  in  con- 
travention of  the  United  States  national 
hanking  law,  which  avoids  transfers  or  as- 
signments or  deposits  made  with  a  view  to 
prefer  a  creditor.  It  was  there  said— and 
the  oheervatlon  Is  applicable  here— that  "It 
is  the  voluntary  act  of  the  national  bank, 
in  coDtemplation  of  Its  insolvency,  and  with 
the  view  of  then  preventloir  the  ratable  ap- 
plication of  its  properly,  which  is  avoided 
by  tlie  national  law.  ui  the  present  case, 
while  a  going  concern,  it  entered  Into  an 
engagement  wltii  the  savings  hank,  which 
the  slate  law  required  and  regulated,  which 
vested  in  the  latter  superior  rights  or  equi- 
ties, and  which.  In  the  possible  event  of 
future  lusolvency,  would  give  to  it  a  prior 
claim  to  payment  from  tlie  assets.  When 
that  event  happened,  and  the  receiver  vaa 
appointed,  he  took  over  the  property  of  the 
Insolvent  concern,  as  trastee  for  Its  creditors 
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and  shareholders,  under  the  same  conditions 
as  the  bank  held  it,  and  subject  to  the  right 
of  this  plaintiff  to  be  first  paid  In  full  be- 
fore other  creditors  were  paid,"  So  I  say 
here  the  plaintiffs,  upon  becoming  vested, 
as  receivers,  with  the  property  of  the  insol- 
vent Madison  Square  Bank,  held  It  subject 
to  all  rights  lawfully  acquired,  and  to  all 
superior  equities,  among  which  was  the  right 
of  the  St.  Nicholas  Bank,  by  virtue  of  an 
agreement  valid  lo  its  inception  and  at  all 
times,  to  apply  the  securities  In  Its  posses- 
sion in  reimbursement  of  its  payments  of 
checks  presented  through  the  clearing-house 
on  the  morning  of  August  9,  1898, — pay- 
ments which  it  was  obliged  to  make,  as  well 
by  the  rule  of  commercial  honor  as  by  force 
of  the  obligations  Imposed  by  the  constitu- 
tion and  rules  of  the  clearing-house.  Nor 
do  the  cases  of  Overman  v.  Hobokm  Oitp 
Bank.  80  N.  J.  L.  61.  and  MereJianta  Nat. 
Bank  v.  National  Bank  of  (he  GommoiuoeaUh, 
1S9  Mass.  618,  referred  to,  touch  this  ques- 
tion of  the  obllgatiOQ  of  the  clearing  bank 
under  tbe  constitution  and  rules  of  the  clear- 
ing-house, and  with  reference  to  which  the 
noD-member  had  contracted. — a  distinction 
recognized  In  the  (horman  Ckm  cited. 

The  plaintiff's  counsel  suggests  a  possible 
illustration  of  the  effect  of  the  construction, 
which  is  given  to  this  section  of  the  clear- 
ing-house constitution.  He  says  all  the  cred- 
itors of  the  Madison  Square  Bank,  becoming 
aware  of  Its  Insolvency,  might  have  drawn 
checks  upon  their  deposits,  and.  If  they  suc- 
ceeded in  getting  them  presented  by  clear- 
ing-house banks,  the  St.  Nicholas  Bank 
would  have  been  compelled  to  pay  them,  to 
Its  possible  ruin.  The  illustration,  how- 
ever, proves  nothing.  That  may  be  said  to 
have  been  a  risk  assumed  by  the  St.  Nich- 
olas Bank,  but  very  much  of  the  business  of 
the  land,  and  especially  that  portion  which 
is  done  in  Wall  street,  is  conducted  upon 
faith;  and  experience  has  shown  that  it  has 
not,  in  the  main,  been  misplaced.  For  such 
a  contingency  as  counsel  suggests,  it  was 
necessary  that  the  officers  of  the  Madison 
Square  Bank  should  have  been  parties  to  an 
Immoral  and  Illegal  scheme.  The  St.  Nich- 
olas Bank  must  be  deemed  to  have  contem- 
plated and  to  have  assumed  every  risk,  in 
undertaking  to  tiecome  responsible  for  the 
Madison  Square  Bank,  and  to  have  exereised 
such  ressonable  Judgment  in  doing  so,  and 
to  have  taken  such  security  agfunst  loss 
therein,  as  tbe  practlcAl  observation  and  the 
business  experience  of  its  officers  suggested. 

The  conclusion  I  have  reached  Is  that  the 
insolvency  of  the  Madison  Square  Bunk  did 
not  excuse  the  St.  Nicholas  Bank  from  the 
performance  of  its  obligations  towards  the 
clearing-house  banks.  What  rather  empha* 
sixes  the  Interest  Inthe  question  of  tiie  right 
of  the  St.  Nicholas  Banx  to  clear  and  pay 
on  August  9,  1898,  all  the  checks  drawn 
upon  the  Madison  Square  Bank  and  presented 
by  clearing-house  banks,  is  the  fact  that 
there  were  four  checks,  exceeding  in  tlie 
aggregate  the  sum  of  $800,000,  which  were 
drawn  under  somewhat  peculiar  circum- 
stances. I  may  refer  to  two  of  them,  aggre- 
gating tMEO,000,  which  were  drawn  by  lit. 
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Daoforth,  then  ttete  tieuurer,  on  August  8, 
1893.  who  had  heard  enouKh,  in  some  vay, 
to  take  alarm  at  the  aituatiDo  of  the  Madlaon 
Square  l^nk,  with  which  were  state  funds 
on  deposit.  He  arranged  to  deposit  them 
with  the  Manhattan  Trust  CompaQy,  which 
kept  accounts  with  the  Chase  and  the  Con> 
tinental  National  Banks,  and  which  had 
Its  checks  cleared  through  them.  The  two 
check!  were  handed  Into  the  two  banks  at  a 
little  before  10  o'clock  of  the  morning  of 
August  9,  1808,  and  were  at  once  sent,  with 
all  other  checks,  to  the  clearing-house,  whore 
the  business  of  clearances  commences  to  be 
transacted  at  10  o'clock.  The  eridence  con- 
clusirelj  shows  that  there  was  nothing  un- 
usual in  this  transaction.  It  is  the  general 
and  invariable  custom  of  the  banks  m  New 
York  city  to  pass  all  cbecks  dated  upon  tiie 
previous  day,  and  received  between  10 
o'clock  of  that  day  and  10  o'clock  In  the 
morning  of  the  day  followiog,  by  hand  or 
by  man,  through  the  clearing-house,  with 
the  clearances  of  that  oiomlng.  Checks  may 
come  in  the  mornlDg  by  mall,  or  may  l>e 
brought  Id  by  local  deposlton,  before  10 
o'clock;  ud  ft  is  considered  to  be  regular, 
■nd  in  the  exercise  of  business  prudence,  to 
have  them  cleared  as  promptly  as  the  rules 
allow.  In  this  case  there  is  nothing  to  show 
that  the  officers  uf  the  Madison  Square  Bank 
knew  of  the  manner  in  which  the  state  treas- 
urer's checks  were  deposited  for  payment  by 
the  Manhattan  TruM  Company,  or  that  they 
had  anything  to  do  with  their  drawing.  It 
appears  that  that  company  acted  in  goal 
faith  In  the  matter,  and  Mr.  Wsterbury,  its 
president,  testified  that  there  was  nothing 
unusual,  or  contrary  to  the  usual  course  of 
business.  In  getting  Mr.  Danforth'a  checks 
put  promptly  through  the  clearlDg-liouse 
uiat  morning;  and  it  is  difficult  to  see  how 
it  would  be  material,  if  it  was  otherwise. 
As  to  the  two  banks  which  acted  for  the  ^st 
company,  they  appear  to  have  merelv  per- 
formed their  duty  to  their  depositor,  in  pas- 
sing the  checks  severally  through  the  clear- 
ing-house. Nor  can  It  be  pretended  that  the 
St.  Nicholas  Bank  had  any  knowledge  or 
notice  respecting  these  checks,  or  any  of  the 
checks,  which  it  paid  In  Its  clearances  of 
August  9th.  Its  officers  bad  no  knowledge 
of  the  insolvency  of  tho  Madison  Square 
Bank  until  that  morning.  Its  notices  of  the 
day  previous,  to  the  various  banks,  that  it 
would  DO  longer  continue  to  clear  for  the 
Kadlson  Square  Bank,  wen  based  on  s  dis- 
satisfaction witA  Its  failure  to  keep  good  Its 
promised  daily  cash  balance  of  deposits. 
Until  the  clearing-house  committee  com- 
pleted its  examination  of  the  condition  of 
the  latter  bank,  in  the  afternoon  of  the  8th 
of  August,  it  was  not  known  how  it  stood. 
The  time  was  one  of  great  excitement  and 
of  distrust  in  flnaQClal  circles,  which  cast 
its  shadow  over  many  banks;  and  a  bank, 
to  justify  being  assisted  by  the  associated 
banks,  must  show  Itself  to  possess  sufficient 
resources,  in  the  possession  of  assets  of  real 
value.  The  attention  of  the  clearing-house 
committee  being  called  to  the  Madison 
8quare  Bank,  their  examination  resulted  In 
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the  advice  that  It  shonM  suspend.  They 
did  not  decide  as  to  the  solvency  of  the  bank. 
It  might  resume,  if  It  succeeded  In  making 
such  arrangements  as  would  put  it  In  the 
possession  of  funds  by  realizatiim  upon  Its 
assets.  However  that  might  be,  the  bank 
decided  not  to  open  Its  doors  on  the  follow- 
ing morning.  It  was  affirmatively  testified 
toliy  the  cashier  of  the  St.  Nlcliolaa  Bank 
that  they  had  no  snsplcloo  of  the  iDablllty 
of  the  Madiscm  Square  Bank  to  oontinue  Its 
business,  when  sliding  out  notloes  to  otho* 
banks,  but  thought  it  unsafe  to  continue 
clearing  for  it,  in  view  6t  its  past  conduct. 
If  the  evidence  showed  any  knowledge  In  the 
St.  Nicholas  Bank  as  to  the  particular  checks, 
as  to  which  so  much  bas  been  urged,  and 
which  It  paid  in  Uie  clearances  of  the  morn- 
ing of  August  0th,  or  if  It  had  such  notice 
concerning  the  designs  of  their  drawers  as 
to  make  It  an  abettor  in  an  unlawful  scheme 
to  obtain  a  preference  over  other  creditors, 
a  very  different  question  would  be  presented. 
But  there  was  nothing  whatever  to  charge  It 
with  any  knowledge  or  notice,  and  all  ths 
evidence  goes  to  prove  that  It  acted  in  per- 
fect good  faith;  and  Uiat  being  so,  ana  Its 
payment  of  checks  passing  through  the  clear- 
ing-house on  the  morning  of  August  9th  hav- 
ing been  made  in  discharge  of  the  liability 
resting  upon  it,  under  the  constitution  and 
rules  of  the  association,  it  not  only  could 
not,  but  It  should  not,  be  made  to  suffer  a 
loss.  The  knowledge  possessed  by  It.  In 
common  with  the  public,  in  the  morning  of 
August  0th.  did  not  cliange  Its  position,  or 
affect  its  liability.  The  presumption  was 
that  every  check  presented  at  the  morning's 
clearances  was  held  for  value,  and  It  was 
for  the  plaintiffs  to  rebut  that  presumption, 
and  to  show  that  the  banks  presenting  checks 
were  not  acting  in  good  faith  in  what  tbey 
did,  but  merely  as  agents  for  the  drawers,  in 
obtaining  the  funds  drawn  against.  Tbej 
failed  to  do  so.  More  than  that,  the  evidence 
established  the  contrary,  except  in  the  pos- 
sible instances  of  the  two  checks  drawn  by  the 
Ublmans,  which  were  two  of  the  four  checks 
I  mentioned  as  taking  Uie  clearances  of 
August  0,  1808,  out  of  the  ordinary.  I  deem 
it  annecessarr  to  dlscoss  the  facts  respecting 
them.  The  St.  Nicholas  Bank  was  In  no 
respect  more  Informed  about  their  making  or 
their  collection  than  It  was  about  the  other 
checks  If  there  was  anvthing  Irregular  con- 
cerning them,  I  agree  with  the  learned  referee 
that  the  question  would  affect,  not  the  St. 
Nicholas  Bank,  but  the  right  of  the  bank 
which  presented  them  to  hold  their  proceeds. 
If  we  leave  out  of  consideration  the  two 
Uhlman  checks,  the  balance  of  account  Is  still 
against  the  plaintiffs,  and  their  action  would 
have  to  fail  any  way.  For  these  reasons,  as 
for  those  which  were  well  expressed  by  the 
very  learned  referee,  and  with  which  they 
are  In  harmony,  I  think  the  Judgment  below 
was  right,  and  I  advise  its  afflrmanoe  here. 
Judgmeni  affirmed. 

All  concur,  except  AndrewSf  Oh.  J.,  sad 
PeckhuB,  J.t  dlsseatiog. 
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NEBRASKA  SUPREME  COURT. 


W.  J.  CLkTR,  P^.  in  Srr., 
e. 

STATE  of  Nebrukfc 
flDKeb.8U.) 

•1.  AwktodiBcrflfOoBiamnawadtttfb* 
|ire«idlng  Jadf>e  Id  cUrootlov  tiie  BttentlOD  of 

the  grand  Jury  to  particular  aubjecti  of  ioqulrr, 
or  to  partloubu-  offenaea  or  claBaee  of  offeuaea,  and 
that  dlacretloD  appellate  oonrta  will  notanunw 
to  oontroL. 

8.  But  where  la  parly  Indletod,  in  the 
honeat  beUeT  that  he  has  been  pn(t» 
tfleed  br  wa  abuaa  of  diamtfoo  br  tbe  Jadm  in 
hla  eharse  to  tbe  nand  Jurr,  In  reepeotful  lan> 
vnacenllCKeitheaotloDoftbejudgeaaerror.  to 
wdertoaeourearullnff  thereon,  betanotguUtr 
of  oontempt  of  court. 

8.  So  hdd,  atthowh  he  mlstakee  hia 
remedy  br  anailing  £eobargeof  tbe  Judge  by 
DotloQ  Instead  of  \ig  plea. 

4.  The  ezlsteDee  »f  Iheta  vbtob  will  war- 
* Aadnotei  br  FOffi^  X 


None— Jaqiropar  ftVhMnw  or  laitmfmrmm  with 

I.  Bv  ohonrs  to  gmndiurif. 

II.  Sv  proKCuUnp  aUomqff, 
m.  By  deputv  and  aKtitatUprotmtton, 
IT.  £jf  a^tornevt  sen«raUv> 

r.  Bif  badif,  mcssMmeraiidttflofr* 
TI.  Bveferk. 

Tin.  By  fiiferppdcr. 
IZ.  By  other  penont  praenL 

L  Bit  eAorps  to  enmdMih 

CuiB  e.  BiATM  ta  a  aoniewbat  unusual  oaee  of 
ao  "Inflammatory"  otaatKe.  Tbeoourtio  tucharge 
aaid  "such  criminals  as  ifaf«e  aiedeOantlr  walking 
our  streets,  sneerlngly,  brazenly,  and  Insultingly 
bidding  deflanoe  to  tbe  law  that  punlahes  bribery, 
by  asklDg,  'What  are  you  trolug  to  do  about  It?'— 
and  he  emphatically  declared  that  the  crime  of 
bribery  and  reoetvlng  bribes  by  publto  offloera  has 
been  recently  committed  hi  Douglas  county  ac- 
companied by  directions  to  Indlot  some  one  there- 
for and  a  remtuder  that  a  demand  has  oomeup 
from  tbe  people  fora  forward  march,  and  pattenoe 
and  toog-aufferlng  endurance  have  at  length 
fnaaheJ  tbefr  limlL  On  a  motinu  to  quaab  tbe  In- 
dlotaient,  the  attoroeyi  were  fined  for  onnlempt  of 
oourt  by  alleging  that  such  charge  was  "laflamma- 
tory"  buttbe  supreme  oourt  rereraed  the  order  of 
oontemptand  beld  that  such  criticism  was  merited^ 

There  are  not  many  oases  on  the  question  of  lo- 
flamoHitory  or  prejudicial  charges  to  the  grand 
Jury.lbe  Judges  generally  recognizing  the  propriety 
of  deSnlng  the  dutlea  of  the  srand  Jury  and  call- 
ing their  attentton  to  orimes  generally,  and  tben  to 
particular  statutes,  but  refraining  from  expreaslng 
any  opinion  as  to  the  guilt  or  Innooenoe  of  any  par- 
tlcalar  person.  But  it  to  believed  that  any  Intima- 
tion by  tbe  court  that  a  partloulnr  person  has  been 
gnltty  of  any  particular  crimeor  that  CTldenoe  can 
easily  be  found  which  win  conrlot  tbem,  or  that 
the  gtmnd  Jary  iboold  indict  hltn,  wooM  vitiate  an 
indictment,  if  proper  objection  Is  taken.  ez(«pt  In 
Louisiana,  ^e  cases  in  regard  to  charges  to  grand 
Jurfeaamlnclnded  tn  tbisnote  only  ao  far  as  th^ 
touch  tbe  QneetlOT  of  Improper  iDfloeoceupoa  their 
aedon. 

TnOoB.  V.  Grani,  8  Pa.  L.  J.  MS,  it  ma  Mid  that 

98T^  R.  A, 

See  also  42  L.  B.  A.  444. 


rant  tbe  finding  of  an  indictment  Is  a  qaeaUon 
for  the  grand  Jury,  and  should  not,  as  a  rule,  be 
BSBumed  by  the  Judge. 

6.  A  ohai^  to  the  fraud  Jnrj-  whl<di« 
after  ■— nmlng  that  the  crime  of  brlh- 
cry  had  be«i  committed*  and  that  It  waa 
tbe  duty  of  tbejuron  to  Indiet  tbetoCor,  oon- 
oluded  u  follows:  "There  eomes  np  from  the 
'  people  a  oommand  for  a  forward  march  all  along 
the  line  of  your  duty.  You  should  give  heed  to 
that  ory,  tor  it  comes  from  a  patient  and  long- 
suffering  endurance  wfalob  has  at  last  reached  its 
lliiitt,n— Beld.  that  tbe  term  'inflammatory,**  m 
applM  to  said  charge,  ia  ■  Diertted  erttUsnB. 

(May  IS.  18H.) 

ERROR  to  tbe  District  Oourt  for  Dourias 
Ck)unt;  to  review  an  order  puniabiag  puio- 
tiff  ia  error  for  coDtemptof  court.  Secemd. 
The  facts  are  stated  in  tbe  opiulon. 
Mr.  Charles  Offtatt.  witb  Metart,  W.  D. 
McHn^  and  Lee  S.  Eatelle,  for  plaintiff 
in  error: 

Tbe  statute  only  glrei  tbe  power  to  puoisb 


If  a  Judge  to  his  InatruotionB  to  tbe  gnnd  jury 
should  pervert  tbe  law  so  as  to  opprese  those  he 
ought  to  protect,  or  to  paralyse  the  arm  of  public 
Justice,  instead  of  infusing  Into  It  vigor  and  energy. 
Impeachment,  removal  Ixom  olBae^  public  infamy, 
may  be  tbe  Jot  ntrlbatlOB  of  Us  olBaial  melveim- 
Uon. 

A  plea  in  abatement  thatthe  grand  Jury  were  told 
by  the  prosecuting  attorney  to  hurry  up  with  tboae 
indictments  against  defendant,  because  Judge  Field 
wanted  lo  leave,  and  wanted  tbem  found  before  he 
left;  and  that  the  grand  Jury  dispensed  with  the 
hearing  or  reading  of  tbe  Indictments,  but  not  ai- 
ling that  such  wishn  Induced  the  finding  of  tlie 
Indictment,— is  InsulHctent.  Doited  Btalea  v.Terry, 
80  Fed.  Bep.  865  fpl.  abate.). 

In  State  V.  Whtte.8r  La.  Ann.  ITS  (mo.  qu.).  It  was 
hold  that  an  erroneous  or  misleading  charge  to  tbe 
grand  Jury  is  not  a  ground  tor  quashing  an  indtot- 
ment. 

In  King  V.  Bar)  of  Bbaftesbury,  8  How.  St  Tf 
ISO.  the  lord  ^lef  Justice  required  the  grand  Jury 
to  bear  tbe  evidence  In  open  court  and  endeavored 
by  all  means  to  force  an  Indictment.  Beferrlng  to 
tbe  statute  which  they  demaoded.hesays:  "JjetA  ye. 
gentlemen.  It  Is  grounded  upon  the  statute  c<  Oils 
king,  although  there  Is  enough  to  find  an  Indict- 
ment of  treason  upon  Statute  oCS5Bdw.IlI.,''and 
in  regard  to  an  amoolaUon  to  set  up  a  government, 
hesaid,  rafwrlng  to  tbeevldenoe;  **Imay  mistake, 
for  I  propose  to  speak  only  out  of  memory,  but  It 
seems  to  me  of  great  consequence  and  there  Is  great 
mbtter  to  be  presumed  upon  It.  it  being  found  un- 
der look  and  key  in  bis  study,  but  I  suppose  my 
Lord  Shaftesbury  may  give  an  account  of  It,  bat 
tberelsgreatpresumotloatvonlt.**  Buttbegruid 
Jury  refused  to  Indict. 

In  Re  Charge  to  Qtand  Jnry  Na  ft  M  Fed.  Bep. 
810. 4  Inters.  Com.  Bep.  IH  (obargeh  fo  tbe  matter 
of  railroad  strikes,  and  the  obstruction  of  mails  on 
the  Southern  Psolflc  Company,  tbe  court  said  tbe 
situation  has  been  of  such  an  extnordtnary  obar- 
aoter,  and  tbe  tnterraptlon  to  commerce  and  tbe 
traneportatlon  of  tiie  malls  so  serionsandlongoon- 
tlnned,  as  to  have  required  of  the  railroad  com- 
pany temporarily  to  waive  questions  oonoeming 
tbe  makeup  of  regular  trains  (aa  tbe  offloera  claim 
to  have  done),  and  employ  such  resonroes  as  the 
oompany  bad  in  tbe  movement  of  otber  traba  lo 
an  eflFort  to  rellvva  flie  prevailing  eoogestloa  and 
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Nbbbuka  Sofbbmb  Coubt. 


Hay. 


(or  what  was  already  a  crimlDal  coatempt  at 
oranoum  law. 

Criminal  contempts  are  aU  those  acts  In  dis- 
respect of  the  court,  or  of  lu  process,  which 
obstruct  the  admlnistratloa  of  justice,  or  tend 
to  bring  the  court  into  disrepute. 

Rapalje,  Contempt,  §  28. 

These  actions  of  these  sttoroeys  did  not  cod- 
■tltute  a  criminal  contempt  at  common  law. 

MvUia  T.  8  L.  R  A.  666,  15  Colo. 

487;  Se  Datton,  46  Kan.  258;  Er  parte  Curiit, 
8  Minn.  274;  JfMl  v.  State,  9  Ark.  259.  50  Am. 
Dec.  209;  Dunham  y.  State,  6  Iowa,  245;  Stata 
T.  Anderaon.  40  Iowa,  907. 

There  Is  notable  precedent  for  the  use  of 
the  word  "inflammatory"  as  applied  to  the  ac- 
tion of  trial  judges. 

MeFadden  v.  ^noUb,  80  W.  N.  C.  812. 

The  Intention  of  the  parties  was  a  material 
clement  In  the  offense. 

Rapalje,  Contempt,  g  121;  Thomu  t.  Feo- 
pjitf.  0  L.  R  A.  569,  14  Colo.  254. 

The  power  to  pnnisb  summarily  is  confined 
to  that  branch  of  the  court  presided  over  by 
the  particular  judge  In  whose  presence  the  act 
was  committed. 

Marvin  v.  Weidar,  81  Neb.  775;  Bogd 


State,  19  Neb.  138;<MnJ0n  r.  BouUm,  85  Neb. 
898;  Batchelder  v.  Moore.  43  Cal.  414:  Stvart 
V.  Peopif.  4  HI.  395;  Duuliam  v.  State,  6  Iowa, 
255;  Mvllin  v.  People,  supra;  Gamly  v.  Stale, 
13  Neb.  450;  Rapalje,  Contempt,  §  22;  B( 
Wood,  82  Mich.  76;  Thomae  t.  Piople,  tvpra. 

The  motion  was  in  effect  ft  plw  in  abate- 
ment. 

Janmn  v.  Mundt,  20  Neb.  824;  WhiU  t.  &ate, 
88  Neb.  841;  McMurtry  v-  St4xte^  19  Neb.  147; 
Barim  t.  State.  13  Neb.  260;  State  t.  Biekop, 
22  Mo.  App.  485. 

As  a  plea  In  abatement  Clair  &  Cobb  not 
only  had  the  ri(<ht  to  flie  it,  but  they  were 
cbarged  with  that  duty,  and  it  was  error  in  tb« 
trial  court  to  orerrnle  It. 

1  Bishop,  Crim.  Proc.  118  et  teq.;  State 
T.  TarUngion,  102  Mo.  643. 

If  the  act  was  not  committed  infaeie  curia, 
there  was  no  jurisdiction  to  make  Die  order. 

Oatidf/  T.  btate,  13  Neb.  451;  Lvdden  v. 
8taU,  81  Neb.  437;  Rapalje,  Contempt.  §  III; 
State  V.  Uenthorn,  46  Kan.  618;  EzparU  Gar- 
land, 71  U.  S.  4  Wall.  878.  18  L.  ed.  870; 
Fletcher  t.  Uaingetfdd,  20  Cat.  480;  BxparU 
I/eufron,  t  How.  (Hiss.)  1S7;  Be  Judaon,  8 
Blatcbf.  14a 


dlatresB.  This  ohliffatlon  I  beltere  to  have  been  a 
public  duty,  BDd  a  willful  failure  to  perform  tills 
duty  with  reepect  to  tbe  mnremeat  of  ttae  malls 
•Dd  lotentate  oommeroe  ta  therefore.  In  my  Judg- 
ment within  the  purview  of  the  statute. 

No  Objection  was  made  to  this  charire  although 
tt  appears  to  express  the  oirinloa  of  the  ooort 
somewhat  emphaticaUy. 

Id  Stat*  T.  Turllngcon,  108  Ho.  StS(pL  abate.).It 
was  held  that  a  plea  In  abatement  that  the  charge 
waa  prejudicial  will  not  avail  where  the  Judge  oom- 
mttted  an  impropriety  and  oorreoted  himself  by 
modifying  hlgcbargeasto  tbecrlme.  Beeldestbe 
statute  gave  the  right  to  the  defendant  of  another 
tribunal  of  which  be  nhould  have  availed  himself. 
See  this  more  fully  set  out  In  the  opinion  of  the 
ooort  In  tbe  atwve  oase  of  Cuib  v.  Siati. 

In  some  of  the  states  the  duties  ol  the  proaecut- 
tng  attorneys  are  defined  by  statute  and  such 
statutes  generally  dlreot  his  attendance  on  tbe 
grand  jury  ezoept  when  ddlberatlng  or  voting. 
The  oases  are  nearly  uniform  as  to  the  duty  of  tbe 
prosecuting  attoruev  to  appear  before  the  grand 
Jmr  and  superintend  tbe  ezamtoatlon  of  wlt- 
neaea,  and  it  may  he  said  that  no  Indictment  has 
yet  been  set  aside  on  aooount  of  bis  action  before 
the  grand  Jury.  As  to  tbe  assistant  attorney  and 
other  atEomeys,  see  appropriate  subheads. 

Tbe  proeeouUng  attorn^  should  present  tbe  ao> 
ousation  to  the  grand  Jury  in  h^U  of  tbe  gov* 
eniment.  causing  witnotsos  to  be  sabpoenaed,  and 
be  should  examine  VbB  witnesses  and  assist  in  ex- 
pediting matters  before  the  grand  Jury,  but  he 
should  not  be  present  while  they  are  deliberating 
or  TOtiog  on  tbe  indictment.  Six  parte  Crittenden, 
Hmnp.  G  a  in  (mo.  to  probfUt):  Ctamry  v.  State, 
S  Fla.  Sra  (mo.  er.);  Charge  to  the  Grand  Jary  by 
ITr.  Jwattee  Field,  t  Sawy.  887  (charge);  Shoop  v. 
People,  4S  HI.  App.  110  (mi>.  qu.):  State  v.  Aleck,  41 
la.  Ann.  88  (mo.  qu.);  State  t.  Adam,  40  La.  Ann. 
74S  (mo.  Qn.i:  Be  Charge  to  Grand  Jury  Vo.  t,  BS 
Fed.  Rep.  840.  4  Inteis.  Com.  Bep.  984  (obaigel;  and 
In  United  States  v.  Heed,  8  Blatctaf.  488  (mo.  qu.), 
tbe  same  was  said  to  be  tbe  rule. 

In  Charge  to  Grand  Jury,  8  Plttsb.  174  icbance)  It 
wassald,the  least  attempt  on  the  part  of  thepros- 
eenttngattomay  to  inflnenoe  the  grand  Jury  wooLd 
88  L.  R  A. 


1)6  most  improper,  and  should  not  be  tolerated  by 
them,  and  it  would  be  his  duty  to  decline  to  give 
any  oplnioo  as  to  the  propriety  of  finding  a  bill, 
and  tbat  tbe  interference  of  any  other  persm, 
whether  attorney,  wltoeflB,  or  party,  la  reference 
to  matters  before  the  grand  Jury,  miiB6notbetoler< 
ated,  but  should  be  reported  at  once  as  a  misde- 
meanor under  the  statute  providing  that  any 
attempt  to  corrupt  or  influence  anr  Juror  by  con- 
versation or  writing  aliall  be  a  misdemeanor. 

In  RIgb-Treasnn,  Kelyug,  8,  It  was  resolved  that 
any  of  tbe  king's  counsel  mlitht  privately  manage 
the  evidence  to  the  Grand  Tnqueat,  In  order  to  ttae 
finding  of  the  bill  of  indictment,  and  agreed  tlwt 
it  should  be  done  privately;  it  being  usual  in  all 
cases,  that  the  prosecutors  upon  Indlotmonts  are 
admitted  to  manage  the  evidence  for  finding  tbe 
bill,  and  tbe  king's  counsel  are  tbe  only  prosecutors 
la  the  Ung*s  case,  for  he  cannot  proseouto  In  per- 
80U. 

In  the  note  on  C!olledge*s  Trial.  8  Uow.  St.  Tr.  SBOi 
It  appears  tbat  when  Uie  grand  Jury  at  SDddlesax 
returned  an  "Ignoramns*'  on  ttae  Indictment  tot 
treason,  the  foreman  waa  appreheuded  before  the 
council  and  sent  to  tbe  tower  and  forced  to  fly 
beyond  tbe  sea,  and  when  they  tried  to  Indict  Cd1< 
ledge  at  Oxford,  the  witnesses  and  Mag's  counsel 
by  secret  management,  were  privately  shut  vp 
with  the  Jury  until  they  found  a  bill,  which  was 
afterwards  complained  of  as  Intolerable  practice. 

In  Rez  T.  Fitsbarris'  Case,  8  How.  St  Tr.  284,  tbe 
grand  Jury  demanding Instmctlons upon  apolntof 
law  and  evidence,  ttae  attorney-general  s:iid :  '*  Tbe 
grand  Jury,  all  but  three,  agreed  to  hear  tbe  evi- 
dence, whereupon  Hr.  Snlloltor  and  myself  did  go 
on  upon  the  evidence  and  apent  some  time  to  open- 
ing It  to  them,  and  truly  tbe  gantlemra  did  seem 
to  be  abundantly  satisfied  what  a  horrid  villainy  it 
was,  and  we  did  think  they  would  have  found  a 
bill." 

And  wbwe  the  prosecuting  attorney  said  to  the 
grand  Jury;  "I  suppose  you  don't  want  to  bear 
any  more  eytdence,"— tbe  error  waa  held  imma- 
teriaL  Com.  v.  Salter,  SPearson  (1^) 461  (mo. qu.l, 
or  where  he  told  them  to  "hurry  up  with  those  in- 
dictments," a  plea  lo  abatement  not  alleging  Infiu- 
enciog  of  grand  Jury  was  held  Insufflolent.  United 
States  V.  Terry,  88  Fed.  Rep.  SU  (pi.  abate.). 

Tluit  the  foreman  of  tbe  grand  jury  as  an  attor- 
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The  charge  to  the  graod  jury  wag  "loflam- 
■Mtiir;  and  prejudidu." 

Charge  to  fke  Grand  Jury  by  Mr,  JvHie» 
Field,  3  Sawy.  669;  2  Hale,  P.  C.  161;  Cbltty, 
Crim.  L.  813;  ThompaoD  &  Merriam,  Juries, 
ed.  1882.  %  597;  8taU  r.  Turiington^  npra. 

Mr.  0«orM  H.  Hfcgtlwy,  AUj/-Qm.t 
Ua  defendaot  m  error: 

CoatemptwHu  or  loioleiit  laagoege  or  1)e- 
luTlor  In  the  preseace  of  or  towards  a  court, 
tending  to  disturb  Its  proceedings  or  Impair 
the  respect  dne  Its  authority,  or  a  divobedieace 
of  its  authorUy  or  its  rules  or  orders  wbicb  in- 
terfere with  a  doe  admlnlstrallon  of  the  law, 
li  contempt. 

See  Whart.  Crlm.  L.  7lh  ed.  g  8426;  Bishop, 
Grim.  L.  7th  ed.  §  347;  8  Am.  A,  Eng.  Ency- 
ekn.  Law,  n.  777. 

A  court  of  justice  has  an  Inherent  power  to 
punish  all  persouB  for  contempt  of  rules  or 
orders  or  for  disturbing  it  in  Its  proceed  In  jes. 

8  Am.  &  Bng.  Encyclop.  Law,  p.  780,  cases 
dted,  note  4. 

Insulting  language  to  a  judge,  relative  to 
his  conduct  in  a  suit  pending  before  him,  even 
tbongh  out  of  court,  is  a  contempt  punishable 
bv  fine  and  Imprisonment. 
*  Com.  T.  Dandridge,  8  Va.  Cos.  408;  £«0ft- 
mere  Gharttm't  Cate,  3  HyL  A  0. 816;  Bdman 


V.  State,  m  Ind.  618;  State  t.  fVw.  84  W. 
Ya.  416,  49  Am.  Bepu  267;  Vnited  8iate$  t. 
Duaiu,  Wall.  O.  C.  6;  People  r.  Witeon,  64  UL 

195,  16  Am.  Rep.  B38;  Wj/att  r.  PeopU,  17  Colo. 
358;  Be  Pryor,  18  Kan.  78,  2(1  Am.  Rep.  747. 

A  court  baa  power  oq  the  ground  of  self 
protection,  outside  of  the  common  law  and 
statutory  doctrine  of  contempt,  to  punish  an 
attomctv  who,  as  an  officer  of  the  conrt,  has 
violated  an  order  of  the  court,  and  this  right 
to  punish  for  contempt  extends  to  where  an 
attorney  has  been  guilty  of  doing  that  which 
was  calculated  and  Intended  to  injure  the 
court. 

See  Ex  parte  Biggt.  64  N.  C.  303;  FUWool- 
ley,  11  Bush.  95;  Lecfimere  Charlton' »  Case,  ttt- 
pra;  Ex  parte  BfMtiton^  1  Cent  L.  J.  880. 

lite  filing  of  the  motion  to  quash,  contain- 
ing the  charges  against  the  court,  is  oertainlj 
contemptuous  conduct  towards  a  trial  court 

People  T.  Turner,  1  Cal.  168;  JtetpuUiea  V, 
Otwald,  1  U.  8.  1  Dall.  839,  1 L.  ed  160. 

A  general  privilege  extended  to  all  courts  ti 
the  power  to  commit  for  contempt,  whether 
the  contempt  Is  by  vord  or  deed  offend  In  tha 
presence  of  the  court. 

Lining  v.  Bentham,  8  Bay,  1;  Xeeftnwrw 
Charlton't  Caee  and  People  r.  Turner,  supra. 

All  acts  calculated  to  impede,  impress,  or 


ov  oooapled  the  nme  law  oflloe  wltb  the  itate'i 
attomey,  and  tbat  tbe  guilt  at  the  defendant  was 
dliCusBed  In  tbepresenoe  of  the  foremaa  prejudio- 
Ing  him,  oould  not  be  pleaded  to  abatement,  and 
eonld  not  be  proved  except  br  evidence  from  grand 
Jurors  which  ooold  not  be  allowed.  Slate  v.  Ham- 
ttn,  4T  ODnn.  SB,  88  Am.  Bep.  H  (pL  abata.). 

And  the  ^od  Jury  or  proeetmtlng  attomer  will 
not  be  allowed  to  teetlfr  as  to  tbe  action  at  the 
pioeeoutlDK  attoraer  before  them  during  their  In* 
veattgatlon,  and  tbe  Ifiaouil  statute  does  not 
blbit  him  from  being  present  daring  theexprceslon 
of  opinion  orvottng.  State  v.  Jobnaon,  111  Ho. 
KB  (pL  alMte.). 

And  in  Com.  t.  Twltohell.  1  BrewsL  (Fa.)  SCI  rmo. 
qa.),  the  same  was  beM,  but  it  was  safd  tbat  if  a 
thted  person  was  present  and  mtooonfluet  occurred, 
such  person  ooold  be  called  to  prove  that  fact. 

In  United  States  v.  Terry,  88  Fed.  Bep.  866  (pL 
abate.).  It  was  held  ttiat  a  plea  In  abatement  that 
*iilie  dlstriot  attorney  was  preeent  during  tbe  ex- 
pression of  opinion  of  the  grand  Jury  upon  a  oharge 
made  in  said  Indtotmwt,  and  during  tbe  exians- 
skm  of  tbelr  oplalona  and  voting  thereon."  but  not 
allegf  OR  that  he  exercised  or  attempted  to  ezerolse 
any  influence  upon  the  grand  Jury  to  Induce  them 
to  flnda  bill,  to  insufficient,  audit  did  not  dtotinotly 
appear  whether  he  wbb  preenit  when  the  grand 
Jury  voted  tbat  he  should  be  Instructed  to  prepare 
a  bfll,  or  afterwards  w  ben  the  bill  was  presented  to 
them  and  voted  upon,  or  on  both  occasions.  CaL 
Penal  Code,  1828.  prohibiting  any  person  from  be- 
ing present  is  not  binding  on  tbe  federal  courts. 

And  in  Com.  t.  Bradney.  128  Pa.  198  (mo  qu.),  a 
similar  ruling  was  made  on  a  motion  to  quash,  the 
court  going  further  and  holding  that  his  presence 
while  the  vote  was  being  taken,  would  not  Invali- 
date, alliiougb  the  court  said  be  should  bo  required 
to  retire  when  the  grand  Jury  are  delll}eratlng  or 
voting. 

And  in  Oitobell  t.  People,  146  III.  ITS  (tno.  qu.).  It 
was  held  tbat  he  may  Interrogate  wltneeses  but  he 
should  not  influence  the  grand  Jury,  or  be  present 
while  they  are  dlscuialDg  or  voting;  but  there  was 
no  evidenoe  as  to  any  mlaoonduct  on  Ui  part  in 
that  case. 
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And  in  tTnited  States  v.  Sohumana.  T  Sawy.  43B 
{mo.  to  dismtssx  It  was  held  that  he  oould  not  ooi^ 
trol  the  body  or  prevent  iodietmoits.  but  should 
attend  their  sessions,  advise  tbem  upon  the  law, 
and  examine  witnesses. 

And  In  Balrarv.  state.  88  Arte  618  (mo.  set  aside), 
tbeottjeetion  tbat  be  was  present  when  tbey  wen 
deliberating  on  the  otaarge  was  not  sustained  by 
evidence. 

And  where  he  refused  to  draw  an  Indictment  for 
murder  in  tbe  second  degree,  claiming  that  It  had 
tobelntheflrst  <tegree,  the  court  would  not  set 
aside  the  indictment  under  Tex.  Crim.  Code,  art. 
S28,  tteoause  tbat  provided  only  two  grounds  tor 
setting  aside  an  Indlotmect;  first,  when  not  found 
by  nine  grand  Jurors,  and,  second,  when  an  unau- 
thotlaed  person  was  present.  Johnson  t.  State,  81 
Tbz.  App.  806  <mo.  set  aside). 

And  in  State  v.  MoNInoh.  U  8.  C.  88  (mo.  qu.), 
where  tbe  prosecuting  attorney  went  into  the 
grand-Jury  room  and  Instructed  Ihem  bow  to  write 
a  bill,  the  hidlotment  waa  not  quasbed,  distinguish 
ing  State  v.  Addison.  tiM^u,— as  in  that  ease  the  au 
tomey  was  a  patd  attorney. 

The  repeal  of  the  W.  Va.  Code  of  1868,  ohap.  120, 
I  ft.  providing  that  tbe  prosecuting  attorney  should 
go  before  the  grand  Jury  whenever  in  Us  opinion 
It  to  required  by  public  Interest  or  hetocalledupon 
by  the  foreman  to  aid  them  with  hto  advice  and 
asBlatanoe,  but  not  to  be  present  when  voting, 
leaves  tbe  matter  to  be  controlled  by  the  common- 
law  rule  and  tbe  examtoatlon  of  wltneases  by  the 
prosecuting  attorney  before  the  grand  Jury  will 
not  invalidate  the  indictment.  State  v.  Baker.  88 
W.  Va-MD  (pl.  BbaU!.). 

Idaho  Kev.  Stat.,  I  7610,  providing  no  other  per- 
son can  t>e  permitted  to  lie  present  during  tbe  ex- 
preeelOD  of  their  opinion  or  giving  their  votes  upon 
matters  before  tbem,  refers  to  ponoos  other  than 
members  of  the  grand  Jury.  But  it  was  seld  that 
under  Idaho  Bev.  Stat.,  1 7840,  tbe  district  attorn^ 
may  appear  before  tbem  and  interrogate  witncwea 
as  provided  in  such  statute.  Territory  r.  Staples 
i  Idaho,  778  (mo.  set  aside). 

In  Anonymous,  7  Cow.  66S,  where  the  district  at> 
tomey  claimed  the  right  to  be  wltb  tbe  grand  Jury, 
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obstrnet  courts  of  justice  should  be  considered 
dODe  in  presence  of  tbe  court,  and  this  ia  ap- 
plied to  contemptuous  sets  of  officers. 

Desty.  Crim.  L.  g  73a;  Be  Gary,  10  Fed. 
Rep.  628;  note;  Stuart  t.  P^ple,  4  III.  895; 
T.  WiUon,  M  IlL  105.  10  Am.  Rep.  528. 

GoDtempt  towards  the  Judfte  on  the  part  of 
an  attomej  or  party  to  a  peodiDg  m.itter  con- 
sists of  abusive  langnage  uttered  atber  in  court 
or  out  of  court. 

Com.  T.  Dandri^e,  2  Va,  Gas.  408;  Beg.  t. 
OnOtne.  13  Cox,  C.  C.  839;  Tiehbortu  T.  Motiyn, 
L.  R  7  Eq.  66.  neU. 

Contempt  mav  consist  of  a  petition  signed 
by  a  party  and  filed  with  the  clerk  of  tbe  court 

Brawn  t.  Brown,  4  Ind.  627.  58  Am.  Dec. 
641;  Six  parte  Qrtevy,  4  W.  N.  0.  808;  Be 
Meor«,9S'S.  CW;  ib  parte  Biggt,mX.  C. 
903. 

Courts  will  punish  in  a  summary  manner 
misconduct  of  an  attorney  in  the  ezerdse  of 
his  oiBce. 

nq)U  T.  Bmtth,  8  Cel.  881;  Obm.  t.  Netetan, 
1  Orant,  Cas.  468. 


An  attorney  Is  HaUe  for  contemDt  tor  enter- 
ing a  diamissal  of  an  acUon  In  usrespeolftit 

language. 

&e  parte  Smith,  88  Ind.  47;  Leekwood  t. 
8taU,  1  Ind.  161. 

It  is  contempt  for  an  attoney  to  oae  unpro- 
fessional and  a1sreq)ectf  ul  language  IxuTore  the 

court. 

Bedtttan  t.  State,  88  Ind.  80B;  Witken  t. 
State,  86  Ala.  252. 

It  is  contempt  of  court  for  an  attorney  to- 
file  an  indei-eot  petition  in  a  case. 

Brown  t.  Broten,  ntpra. 

Tbe  court  when  In  session  Ispresent  in  eretr 
part  of  tbe  place  set  apart  for  its  own  use  and 
for  tbe  use  of  Its  officers,  Jurors,  and  wltoessee, 
and  misbehaTior  anywhere  in  such  place  !» 
misbehavior  In  tlie  presence  of  tbe  court. 

BaJuT  T.  State,  4  li.  R  A.  1S8,  83  Ga.  776; 
Sxparte  Savin,  181  U.  8.  867, 88  L.  ed.  160 

Tlie  Judge  may  act  upon  bisown  knowledge 
of  wlwt  baa  been  aald  and  absolutely  refuse  l» 
hear  any  evidence  w  to  the  language  used  by 
^e  party. 


tt  was  held  that  he  ouirht  not  to  attend  tbe  stand 
Jar7  for  the  purpose  of  examining  wltneasea,  nor 
for  any  other  purpose,  except  to  adriae  tbe  no  upon 
aor  question  wbteh  tiier  majr  pat  to  him  In  rela- 
tion to  thetr  dotf. 

But  N.  T.  Code  Crlm.  Froo.,  H  US.  SSI,  now  pro- 
Tide  that  the  district  attomer  may  examine  wit- 
nesses but  should  not  be  present  atthe  expression 
of  opinion  orglTlnff  voces. 

In  LuDff'a  Case,  1  Oonn.  188  (obar^),  in  a  oharss; 
the  grand  Jury  were  iustructed,  "Vou  will  admit  no 
eounsel,  on  tbe  part  of  the  state,  or  on  tbe  part  of 
the  prisoner.  Tou  will  permit  the  prisoner  to  put 
•oy  proper  questions  to  the  wttneeaes,  but  not  to 
call  any  witnesses  on  bis  part.  You  wUl  admit  no 
flpeotatoiB  to  tw  present  duriog  their  lUQUlrlcs  and 
MitKratlODS." 

And  lo  United  States  t.  Ktlpatrlok,  U  Fed.  Bep. 
786  (mo.  qo.).  It  was  said  that  when  permitted  by 
the  court  and  wh^n  requested  by  the  srand  Jury, 
the  district  attorney  and  his  asristant  may  iro  be- 
fore tbe  grand  Jury,  butthey  cannot  give  opinions 
on  questions  of  law  or  advloe  upon  sufflclency  of 
•ridenosb 

in.  Btf  deputtf  and  (Uristarttproseeuton: 

The  preaeooe  of  special  counsel  appointed  to  as- 
sist the  district  attorney  before  the  grand  Jury  will 
not  InvalldatA  Uie  Indictment  where  tbe  defendant 
Is  not  prejudiced  as  every  attorney  Is  an  offloo'  of 
the  court.  Baymond  t.  People,  t  Colo.  App.  888 
One.  qu.). 

And  the  presenoe  of  an  attorney  at  the  request  of 
tbe  praaeoutinir  attorney,  eximlnlng  wltoeases 
without  permission  of  tbe  (OUi  i  or  without  having 
been  sworn,  wlU  not  Invalid  ite,  where  the  accused 
was  not  prejudiced,  but  hji  presence  while  they 
were  InTestlttailng  the  or.ine  was  Improper  and  tbe 
^t  tbai  he  Is  staled  a  iieputy  solicitor  would  not 
make  it  proper.  Ker  Jis  v.  Btato,  B  Ala.  M  (m& 
qn.). 

And  it  will  be  pre  turned  that  the  preeenoe  before 
the  grand  Jurr  of  tbe  assistant  prosecutors,  al- 
though thefr  ap.iolotment  was  not  In  writing,  was 
proper,  ard  misconduct  must  be  speolfloally 
pointed  nut  in  the  objection  to  tbe  Indiotmeat;  but 
tt  was  raid  Lhatthe  better  praotioe  Is  that  no  person 
shall  he  present  when  the  rote  Is  taken.  Bhattuck 
T.  Siete.  U  Ind.  478  dO.  abate.). 

AnA  that  the  depn^aute%  attomer,  who  wasbe- 
frrstbegrandjary.wasnot  twsn^-&Te  years  of 
sffe  as  requli«d  of  tke  stated  attocnar  )v  the  ooo- 
8S  L.  K.  A. 


stltntlon,  will  not  biTalldate  wboe  tbe  age  of  th» 
deputy  is  not  flxed  by  tbe  oonsUtution  or  statotes. 
andttwasbeldthatbewasade/oetotrfBoer,  State- 
T.  Phelps  <B.  Dak.)  June  181  IBM  (mo.  qn.1. 

And  the  court  will  take  Judicial  notloe  of  tbe  <rfll- 
dal  character  of  the  person  who  Is  United  States 
district  attorney,  and  that  he  has  the  right  to  be  in 
the  grand  Jury  room  while  evidence  ts  being  taken. 
People  t.  Lyman.  2  Utah,  80  (mo,  new  tr.}. 

And  where  an  atttnney  was  appointed  by  tbe- 
court  to  represent  tbe  state  and  tbe  dW  riot  attorney 
WBS  recused,  and  acted  only  In  reference  to  another 
case,  and  was  not  present  at  any  dellbetattoos 
afft'cHng  the  defSndaot,  It  did  not  InTnlldaCs 
indictment.  GKats  t.  White,  9  1m,  Ana.  in  (mo^ 
qu.l. 

But  a  motion  to  quash,  because  attomers  ap- 
pointed by  the  solicitor  to  act  in  his  ataaenoe  m- 
tered  tbe  Jury  room  and  counseled  tbem  If  they 
had  reasonable  suspicions  of  guUt,  It  was  their  duty 
to  Dnd  a  true  bill,  and  read  to  them  from  law  book*, 
and  advlaed  tbem  against  all  law,  was  propoly 
sustained.  State  r.  Addison,  8  8.  C.  N.  &  806  (mo. 
qu.).  BeeStatBv.HoNinah,18B.aa8. 

And  where  the  attorney -general  gave  uodlieo- 
tlons  in  regard  to  tbe  Indictment,  and  tbe  gentle* 
men  IndorBlng  the  indictment  did  so  because  Htv 
were  representing  tbe  crown  kt  the  criminal  tsrok 
<^  the  queen's  bench,  In  Montreal  under  general 
authority  to  conduct  the  crown  business  at  such 
term  but  without  speolal  anthori^  from  tbe  attor- 
ney-general la  retetenoe  to  this  Indlotment.  the- 
same  will  be  quashsd.  Abrahams  T.  Qnem,  •  Chn,- 
Sup.  CL  Rep.  10  (mo.  sr.). 

IT.  By  (Utortwys  gmmiSv. 

If  a  private  or  paid  attorney  appears  bafovs  tbe- 
grand  Jury  and  urges  an  Indictment,  It  will  ItmU- 
date  their  action. 

Where  an  aitorney  for  the  prosecution  procores 
himself  to  be  summoned  asawltnemaiid  addressed 
tbe  grand  Jury  against  tbe  defendant,  the  tndlst- 
meut  should  be  quashed.  Weloh  r.  dtate^  M  MlBi. 
811  {pi.  abate.). 

And  the  tact  that  the  attorney  for  tbe  father  of 
tbe  girl  In  an  abortion  ease  bad  prtMnnedlnterrlawa 
with  the  gread  Juron  detailing  olroumstanoes  wa» 
held.  In  oonneotlon  with  incompetent  eyldenee  at 
physleian8,snlBolSDtto  tandfdatatbe  fndliftmcnt. 
People T.  SdUdE,  iM.  r.  GHm.  Bep^  W  Vao.  set 
asMe). 

Bo  whasea  prtvate  eownul  ssnt  meaaaMaaa  t» 
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8taU  T.  OAam,  83  W.  Va.  97. 
To  refUM  to  obey  u  wler  of  a  court  It  con- 
tempi, 

^  parte  Babintm,  71  Cal.  606. 
The  state  of  miod  of  the  offending  party  to- 
ward the  coiirt  is  tmmaleriBl. 

Thomp»<m  T.  Penntyltania  R.  Oo.  48  N.  J. 
.  105;  Re  Crown  Bank,  L.  R.  44  Cb.  DiT. 
A0pbT.AwHn,17Cola481.  ' 

Post*  J.,  dellTeted  the  opinion  of  tiie 
court: 

This  li  a  petition  In  error,  and  brings  be- 
fore us  for  review  the  Judgment  of  the  dis- 
trict oourt  of  Douglas  countr,  whereby  the 
plaintiff  In  error  was  adjudged  guilty  of 
siMtempt  of  ooort,  and  sentenced  to  pay  a  fine 
•f  $3IS,  and.  In  default  thereof,  to  be  oom- 
mltted  to  this  ooon^  Jail.  The  alleged  oon* 
tempt  oouiista  In  ue  filing,  as  attorney  for 
the  defendant  In  the  case  of  of  Nebnuka 
T.  BdMard  F.  Moreartp,  then  peudiDg  In  said 
court,  of  a  motion  In  tite  following  language : 
"UotloB  to  Quaah  Indictment    Uomes  now 


the  defendant  In  the  above-entitled  cause, 
and  mores  the  court  to  quaab  the  indictment 
herein  tor  the  following  reasons,  to  wit: 
First.  That  the  charge  heretofore  given  to  the 
grand  Jury  who  found  the  lodlctmeut  heie- 
fn,  by  the  Honorable  C.  71.  Scott,  Jwlge,  was 
inflammatory  and  prejudicial,  in  that  said 
charge  aroused  the  prejudice  of  said  grand 
Jury  BO  that  they  were  not  fair  and  impartial 
grand  jurors.  Said  charge  is  filed  In  the  of- 
fice of  the  deik  of  this  court,  and  ts  herein 
referred  to  and  made  a  part  of  this  motion. 
Second.  That  the  said  indictment  does  not 
charge  any  offense  under  the  laws  of  the  state 
ot  Nebraska.  Third.  That  said  Indictment 
Is  Insufllcient  in  law,  and  Is  not  specific 
enough,  in  Uiat  it  fails  to  point  out  what 
said  claim  and  bill  of  said  C.  E.  Squires  tt 
was  that  was  before  the  city  council  at  the 
time  of  the  alleged  commission  of  said  crime. 
W.  J.  Clair,  STla*  Cobb,  Attorneys  for  De- 
fendant " 

Foraperfect  understanding  of  the  essential 
facts  in  the  case  It  Is  proper  to  stat«  that  there 


thegiaodjarrof  the  Ust  of  witiMMes  and  points 
en  whieh  toecramtne  Oeaiitt  InTalUatce  the  In* 
iktm3Dt  Omu.  v.  VMr.  u  Pa.  Ckk  ot  Bspi,  m,  I 

dm.  Rep.  in  (mo.  qu.). 

And  wbere  an  attorner  of  a  dnfrauded  oompany 
vof  oredHotsof  tbedefnudedoompanj'  appeared 
before  tbe  srand  Jury  and  -  dtooiuaed  tbe  def end- 
9aVa  guiU,  tbe  Indletmeot  should  be  set  aside. 
WUsoD  V.  state,  70  Ulsi.  606  (pi.  abate.):  United 
■tatas  r.  VurUiffton,  filM.  Bep.  848  (mo.  qu.). 

And  while  tt  is  Improper  for  anj  attomer  as- 
ristiog  in  the  proseoutlon  to  go  before  tbe  grand 
inrr  with  the  wltoesMS  and  frame  the  indictment. 
It  is  questionable  wbetber  the  objection  could  be 
taken'advaolace  of  on  a  motion  to  quash,  as  a  plea 
In  abatemeot  ts  tbe  mode  of  reaohlnff  tt.  I>urr  v. 
State.  88  HiML  4M  (mo.  qn.). 

Bat  where  the  evidenoe  shows  that  an  attomer 
ODlr  acted  aa  witnow  and  did  not  advise  the  lndlct> 
Bent  a  motion  to  dismtas  should  not  beaiistained. 
People  V.  Bradoer,  U  Hun,  233  (mo.  dlaaiin). 

And  the  drawlnv  of  a  floal  report  of  the  gnrnd 
Jory  br  an  attorney.  If  he  was  not  present  at  the 
AeUberatloDB  or  finding,  will  not  Invalldnte  an  la- 
MoSusnt  State  v.  Harrla^  W  la.  Aon.  ns  (error). 

T.  By  ZMiatf .  nuHenoer,  and  ptflaer. 

That  an  todiotmeot  was  brought  into  oourt  by 
the  bailiff  of  the  grand  Jury  without  any  showing 
ef  misoondact  will  not  invKildate.  as  Oa.  (3ode 
UBS.  I  BBflB,  providing  for  tbe  oatb  of  tbe  bailiff, 
eootemplates  sueh  a  delivery  of  Indlctmont  from 
Ifae  graDd  Jmy  to  the  court.  Davis  v.  State,  7i  Oa. 
m(pL  abate.);  Dantorth.v.  State.  T6  Oa.  ttl4.  fi8 
Am.Bep.M)(pL  abatsu).  Bat  see  Bowen  t.  States 

A  motion  to  qinash  tjeoauee  tbe  diatrlot  attorney 
brought  Id  tbe  bills  from  the  grand  jury  should  be 
orerroled.  and  it  was  said  that  in  many  counties 
it  was  eostomarr  toaand  the  bfila  by  a  messen- 
ger.  instead  of  the  gtand  Jnry  all  leaving  their 
room  to  bring  then  Into  court:  and  that  tbe  lono- 
vatlon  on  anofent  oustom  would  be  permitted,  for 
lkwBSonl7aea8toni,andtbe  ooartdid  notappre- 
hsDd  tbe  sHghtesc  danger  to  anr  one  by  a  dunge 
•f  tbe  un,  etthar  by  tbe  diatrlot  attorney  or  a 
■Mssenger.  Com.  t.  Salter.  X  Pearson  (Pa.)  4M  (mo. 
VI.). 

Bat  la  Boweo  t.  State,  «  Ga.  48»  (pL  abatCL), 
vtavtbe  pressafasnl  was  privately  banded  to 
tte  sallaltorb.gensnl  by  one  member  ot  the  grand 
Jnri  It  was  haM  tamlM,  and  tt  was  asM  Oat  Oavfi 
»  LB.  A. 


V.  state,  and  Danf ortb  v.  State,  lupra,  boldlog  that 
a  sworn  bailiff  may  mate  such  delivery,  went  fisr 
enough,  bat  it  was  said  that  tbe  tranom lesion  by 
tbe  solicitor-general  to  the  court  lo  the  preseooe 
of  the  grand  jury  would  not  Invalidate. 

And  the  objection  that  a  bailiff  was  present  wbUe 
wltneaaea  were  being  examined  and  the  grand  ju^ 
were  deliberating  on  the  defendant's  case  should 
be  raised  by  a  motion  to  set  aside  tbe  Indictment 
and  It  la  too  late  to  object  after  verdict,  but  in  tbta 
case  the  proof  Bbowa  that  he  was  not  present  vhea 
the  question  was  taken  on  the  finding.  State  v, 
Kimball.  28  Iowa.  287  (mo.  new  tr.). 

A  motion  lo  arrest  on  tbe  ground  that  tbe  offlcer 
waiting  on  the  grand  jury  did  not  talce  the  oon- 
Btable'a  oath  should  be  overruled  where  he  was  a 
sheriff,  wfaok  a  sworn  olBoer  of  tbe  oonrt.  State 
V.  Ferry,  W  H.  a  830  (mo.  sr.]i 

TL  BveterJt. 

Tbe  appointment  of  a  person  who  la  not  a  grand 
juror  as  tbeir  clerk  will  avoid  an  Indlotment  as  bis 
position  would  give  him  lofluence  and  makebim 
aa  important  factor.  State  v.  Watson,  31  La.  Ann. 
BOB  [mo.  sr.). 

But  in  the  United  States  courts,  tt  la  the  practice 
for  tbe  district  attorney,  hia  asslBtant,  and  clerk, 
to  attend  the  grand  jury  and  assist  In  tbe  Investl- 
iratlon,  sod  the  fact  tbnt  tbe  son  of  the  district 
attorney  who  was  not  sworn  mixed  with  the  grand 
Jury  while  Is  sessloo  and  participated  In  the  pro- 
ceeriings  wQl  not  invalidate  In  tbe  absenoe  of  mis- 
conduct. Unlied  States  t.  Beed,  I  Btatcht  m 
(ma  quj. 

TIL  Bvitswograp^sr. 

Hie  use  of  a  ateooiirapber  by  tbe  proaeouttng 
attorney  before  the  graud  Jury  win  not  Invalidato 
in  the  abaenoe  of  evidence  of  misoondact  although 
Indiana Ber.  Stat  ISEl,  I  ISKi, provides  tbata  grand 
Jury  must  select  one  of  their  own  number  as  clerk. 
Courtney  v.  State,  5Ind.  App.  886  (pi,  abate.). 

And  in  United  Stataa  v.  Simmons,  tf  Fed.  Bep. 
SB  (ma  qu.).  It  was  held  that  where  one  of  thestaff 
of  tbe  district  attorney  employed  by  tbe  govern- 
ment to  take  notes  for  his  use  in  ifae  diocbarse  of 
hts  official  duties,  attends  before  the  grand  jury, 
he  will  oome  within  tbe  designation  of  an  as*lstant 
to  the  district  attorney,  and  taking  noteaofevi' 
dence  before  the  grand  Jury  will  not  t>e  a  ground 
to  quaab.  The  court  says  that  to  tbe  case  of  State 
T.  NataH  (unreported,  Louisiana  Orim.  DM.  OU  as 
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are,  tar  the  fourth  Judicial  district,  uevfin 
jadges,  six  of  whom  are  aselgaed  to  DoiiglaB 
oouQty,  and  usoally  eogagea  ia  the  dltposl- 
tloB  of  causes  on  separate  dooketi.  Judge 
Scott,  who  presided  over  the  criminal  divis- 
ion of  the  court  at  the  opening  of  the  Feb- 
mary.  1892,  term,  gave  to  the  gnstd  jury  the 
chafge  mentloued  in  the  motion  above  set  out, 
and  U>  which  an  extended  reference  will  here- 
after be  made,  but  to  Ju^  Davis  was  as- 
signed the  trial  of  criminal  eauaea  for  the 
term.  On  the  18th  day  of  March  following, 
while  Judge  Davis  was  engaged  In  the  trial 
of  Morearty  on  the  charge  of  bribery  upon 
an  indictment  found  by  the  grand  Jury  pre- 
viously charged  by  Ji^ge  Scott,  the  follow- 
ing proceedings  were  had,  quoting  from  the 
bin  of  exception:  "Be  it  remembered  tliat 
on  March  19,  1892,  that  In  the  criminal  court 
room  No.  1  of  the  court  aforesaid.  Judge 
Davis  presiding,  on  the  trial  of  2^  State 

?t  Jfeiraeka  v.  Sdicard  F.  Morearty,  at  about 
1:45  A.  M.  the  said  jury  in  said  cause  were 
dismissed  until  the  afternoon  hour  of  Ad- 
journment, to  wit,  2  o'clock  P.  M.,'by  his 
honor.  Judge  Davis ;  and  Just  about  tfaiit  time, 
and  shOTtly  before  the  said  Jury  were  dis- 
missed, his  honor,  Judge  Bcott,  took  Uie 
bench  In  connection  with  Judge  Davis,  and, 
after  the  retirement  of  said  Jury,  his  honor, 
Judge  Scott,  called  Attorneys  W.  J.  Clair 
and  Silas  Cobb,  the  same  who  are  defendants 
herein,  and  calling  their  attention  to  a  mo- 
tlc«  which  has  beisn  filed  by  the  said  at- 
ttuneys  to  quash  the  iDdictment  against  said 


Edward  F,  Morearty.  and  which  said  motion 
is  in  words  as  follows'  [referring  to  the  mo- 
tion copied  above] ;  and  thereupon  the  said 
Judge  Scott  asked  said  attorneys  if  this  was 
their  motion  [holding  the  same  in  bis  hand], 
to  which  Question  they  both  answered  that 
it  was,  ana  that  their  names  were  signed  to 
it.  where^ipon  said  Judge  Bcott  asked  them 
if  they  were  wHling  to  strike  out  the  first 
oount  of  said  motion"aa  above,  and  they  were 
asked  If  they  knew  of  any  atatata  autborli- 
ing  the  filing  of  such  a  motion,  whereuptm 
Mr.  Clair  said  :  <I  will  state  for  myself  that 
the  motion  was  not  filed  under  any  provision 
of  the  statute  that  I  know  of.  I  never  looked 
to  see  whether  there  was  a  provision  of  that 
kind,  but  I  proposed  to  fix  myself  in  such  a 
poflltlon  by  the  filing  of  that  motion  that,  if 
It  were  necessary  in  taking  this  case  to  the 
supreme  court,  I  could  raise  the  qtiestion  as 
to  whether  or  not  the  charge  of  the  grand 
Jury,  given  at  the  beginning  of  this  term  by 
your  honor,  was  one  which  Is  oontemplatea 
by  the  law  of  this  state.  I  simply  dia  It  as 
an  attorney.  I  did  not  do  It  lor  the  pur- 
poae  of  casting  any  reflectl<»  me  way  or  the 
other.*  Mr.  Cobb  said:  'I  ww  %  par^  to 
the  filing  of  the  motion,  I  filed  It  myself. 
Mr.  Clair  and  myself  prepared  It  In  my  of* 
fice.  I  did  it  in  good  faith.  I  did  It  with 
no  disregard  for  the  court  who  gave  the  In- 
structions to  the  grand  Jurv  heretofore,  t 
did  it  after  consultation,  and  In  fact  upon 
Uie  suggestion  of  one  of  the  oldest  erimlnal 
practitioners  at  this  bar.   In  fact,  to  abow 


fndlotmeat  was  quastaed  because  of  the  presence 
before  the  gniad  jurfof  tbe  ehurtbaBd  reporter  of 
the  court,  but  he  was  an  offloial  bavinir  no  oon- 
oectlou  with  the  dlstrlot  attomer^  olBoe,  and  po^ 
slblr  not  under  tala  oontroL 

Till.  By  M«rpret«r. 

mider  OsL  SUt.  isn,  I  SIO.  provldtag  for  an  in- 
terpreter before  tbe  snmd  ]urr,  the  fact  that  a 
deputy  Bberiff  who  was  a  witness  acted  as  Inter- 
preter wlU  not  be  ground  for  setting  aside  so 
fndlctnieDt  where  the  aoouaed  was  not  prejudiced. 
People  V.  EUmlrea,  T  Fa&  Ooast  1^  J.  (OaL)  i  (mo. 
set  aside). 

IX.  Bu  olAer  fwnons  preanit. 

No  one  should  be  present  other  then  frrand 
jarora  during  their  dellberstloDS  aud  voting,  and 
the  preeeooe  of  a  third  party  In  the  grand  Jurj 
room  at  auob  tlmea  should  Invalidate  an  Indict- 
ment. 

Thus,  under  Texas  Code,  I  2050.  an  Indictment 
wUt  be  set  nelile  where  bd  unauthorized  person  was 
present  during  the  deliberations  of  the  Kiand  Jury 
or  voting.  RothsohUd  v.  State,  T  Tex.  App.  US 
Qno.  set  aside). 

The  presence  ttf  tbe  government  examiner  to  as- 
sist the  grand  iuij  In  their  Inrestlgatloas  cannot 
be  allowed  or  the  indictment  will  be  quashed. 
United  States  v.  KUpatrick,  U  Ved.  Bep.  766  (mo. 
quj. 

And  ft  Is  contempt  of  court  to  attempt  to  cause 
an  Indictment  br  writing  to  the  grand  Jury.  Com. 
V.  Crans,  8  Pa.  L.  J.  U2  (reoogn.). 

And  In  HcGulluugh  v.  Com.,  Fa.  80  (mo. 
qu.;  mo.  sr.),  it  was  said  that  It  la  hlftfalr  Improper 
for  volunteers  to  go  before  the  ffriuid  jurjr  and 
urge  an  Indlctmeat, 

But  a  motion  for  new  trial  because  of  the  prea- 
aooe  of  a  third  party  assisting  In  framing  Uie  In- 
ttotment,  to  too  late,  as  aoobJeodoamDst  be  made 
18      S.  A. 


at  an  earlier  stage,  and  the  statute  prohlbltlnff 
other  persons  than  tbe  dlstrtet  attorney  from  be- 
ing with  the  granil  jurj  is  not  a  sMtutorr  Bcomid 
f  setting  aside  an  iodletmaiL  Stale  v.  Josto^ 
11  Or.  ITS,  80  Am.  Bep.  iTO  (mo.  new  trial). 

And  a  motion  to  set  aside  an  Indictment  because 
an  unanthorlsed  person  was  present  durtnir  tbe 
Bitting  of  the  grand  Jury  Is  not  one  of  the  cauaee 
given  In  Or.  C^ha.  Code,  f  tU.  providing  for 
setting  aside  an  Indlotment  If  It  Is  not  Indorsed  as 
required  and  the  names  of  the  witnesses  aie  not 
indorsed  or  Inserted.  State  v,  Whitney,  T  Or.  Ol 
(mo.  set  aside). 

And  where  the  evldeooe  to  eoDflloHng  as  to 
whether  or  not  other  personi  were  present  at  the 
finding,  as  prohibited  by  Cat.  Penal  Code,  1 900.  tbe 
order  sustaining  an  Indictment  will  not  be  re> 
versed.  People  v.  Ab  Chungs  U  OaL  IBB  (mo.  safe 
aside). 

A  plea  that  a  third  person  was  present  niimi  rel 
log  questions  to  the  grand  Jury  Is  not  sufficient 
where  It  does  not  allege  that  he  was  not  sworn,  as 
ha  may  have  been  a  wltofss.  and  will  not  be  ie> 
viewed  where  no  exception  was  taken.  lAwrenoa 
V.  Com.  88  Va.  678  (pl.  abate.). 

And  In  Reg.  v.  Hughes,  1  (3ar.  A  K.  619,  the  court 
allowed  evIdCQOO  In  a  perjury  case  to  be  given  by 
another  witness  who  was  In  the  grand  Jury  room 
and  a  police  officer  who  was  stationed  within  the 
grand  Jury  room  dow  to  receive  bills,  holding  that 
these  persona,  not  beluff  sworn  to  seereoy.  mf^ 
dlsoloee  the  evidence. 

And  In  State  v.  enough,  40  He.  878  (pl.  abate.),  ft 
was  said  that  the  mere  fact  that  a  stranger  was 
present  when  the  Indlotment  was  found  would  not 
render  It  void.  But  in  that  ease  the.  question  dfr 
dded  was  as  to  tbe  competency  of  a  grand  Juror 
and  this  question.  Including  that  as  to  tbe  prea- 
enoe  of  disqualified  members.  Is  presented  in  tbe 
note  oa  "QuailtlcaUona  of  grand  Jncoa,**  State  «. 
BuMll,ame,iaBb  L  % 
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that  I  had  no  111  foith  Id  the  matter,  I  did 
it  tbinkiag  It  was  simply  doing  my  duty  to 
my  client,  and  at  the  suggeatioo  of  this  at- 
torney who  has  practiced  at  the  bar.  X  do 
not  oaflire  to  give  bis  name.  *  Jtu^  Scott : 
'Do  yon  refuse  to  disclose  his  name?*  Mr. 
Cobb:  'Tea;  because  I  do  not  think  it  Is 
necessary.  An  attorney  who  has  practiced  at 
this  bar  for  years,— one  of  the  best  lawyers, 
civil  or  criminal,  at  tJila  bar.  But  I  am  not 
givtuR  that  to  dear  my  skirts,  but  to  show 
mv  good  faith.  And  as  I  tried  to  say,  I  did 
it,*  ^rtlicrinore.  so  that  we,  as  attoroeys  for 
the  defendant,  would  have  the  advantage  of 
everything  that  it  was  our  duty  to  take  ad- 
T&ntage  of;  and  I  considered  it,  and  I  con- 
aider  It  at  the  present  time,  my  dffty  to  take 
advantage  of  everything  that  has  gone  before 
the  grand  jury  as  well  as  the  jury.  I  think 
that  is  what  an  attorney  is  employed  for. 
consider  that  be  would  not  be  doing  his  duty 
If  be  considered  that  this  miglit  be  held  by 
the  supreme  court  as  one  of  the  grounds  of 
Teversal.  I  say  I  consider  that  an  attorney 
would  not  be  doing  his  duty  unless  he  did 
all  these  thlnn.  And  with  no  disrespect  to 
the  oonrt  I  did  what  I  thought  was  my  duty 
to  my  client. '  Jvdge  Boott :  *I>o  yon  know 
of  any  prof  liltm  of  the  statute  Uiat  makes 
tiiat  a  ground  to  quash  T'  Mr.  Cobb :  'I  do 
not  know  of  any  provision  in  the  statute, 
do  not  know  whether  there  is  or  not.  *  Judge 
Bcott :  'Qentlemen,  you  aie  both  young  men, 
and  I  do  not  wish  to  injure  you.  I  know 
that  sometimes  attorneys,  and  especially 
yonns  attorneys, — sometimes  old  ones, — in 
the  fiash  of  the  moment  and  amid  excitement, 
lay  things  and  do  thinirs  which  are  a  reSec- 
tion,  and  which  should  not  have  been  said 
or  pat  in  the  record.  You  say  here  "that 
the  charge  of  the  court  heretofore  given  to 
the  grajid  jury  who  found  the  Indictment 
berein,  by  Uie  Hon.  0.  R.  Soott,  Judm^  was 
Inflammatory  and  prejudicial,"  and  that 
"said  charge  arousea  the  prejudice  of  said 
nand  jurors."  You  both  admit  that  there 
18  no  ground  laid  down  In  the  statute  for 
quashing  the  indictment  as  contemplated  by 
the  matters  I  have  just  read. '  Mr.  Cobb :  -I 
do  not  know  thai  we  do. '  Judge  Bcott :  *I 
will  fflve  you  an  opportuni^  to  strike  it  out 
If  you  are  so  advlned.  It  is  a  direct  charge 
at  the  court  of  prejudicing  the  grand  jury 
bv  a  inflammatory  charge.  You  Took  at  the 
word  "inflammatory,"  and  you  will  see  that 
it  has  a  bad  meaning  when  applied  to  a 
court.  I  will  give  you  an  opportunity  to 
strike  it  out.*  Mr.  Clair:  'X  would  like  to 
take;  time  to  consider  it.*  Judge  Scott: 
*Yon  will  do  It  now  or  not  at  all.  It  is  my 
turn  now.  *  Mr.  Cobb :  'At  the  present  time 
I  am  not  prepared  to  strike  out  anything  from 
the  motion  that  we  have  filed  heretofore.  In 
coDsIderation  of  the  fact  that  we  are  called 
npCHi  peremptorily  to  do  so  "  now  or  never, " 
my  answer  will  be,  "Hever."  If  I  were  per- 
mitted to  deliberate  for  an  boor  ot  two,  I 
might  be  led  to  strike  It  out ;  but  in  due  con- 
sideration for  my  client,  still  believing  that 
that  would  be  one  of  the  things  that  would 
possibly  promote  his  interests  In  the  trial  of 
this  case  if  xmSool  to  another  oourt,  I  refuse 


to  strike  anything,  so  far  as  I  am  concerned, 
from  the  motion.^  " 

At  this  point,  both  defendsnts  were  ad 
Judged  to  be  guilty  of  contempt,  altiiougn 
the  colloquy  was  continued  at  considerable 
length,  and  ended  with  a  statement  by  the 
judge  that  further  action  would  be  deferred 
until  the  termination  of  the  trial  with  which 
the  accused  were  engaged  ;  but,  according  to 
the  transcript,  sentence  appears  to  have  been 
pronounced  immediately.  The  charge  in 
question  is  a  lengtliy  and  able  discourse  on 
tiie  duties  of  grand  jurors.  In  which  especial 
promluence  is  given  to  the  crime  of  bribery, 
as  abown  by  the  following  quotations  there- 
from: "Bribers  and  bribed  alike  are,  as 
other  criminals  often  appear  to  be,  moving 
in  straight  lioea.  when  Uielr  ways  are  most 
devious  and  serpentine.  Nor  should  you  ex- 
pect always  to  find  a  money  GOii«id«ntti(Hi 
paid  direct  as  the  price  Of  the  bribery^ 
as  criminals  generally  act  upon  the  prin- 
ciples of  'indirect  radiation.*  It  takes  two 
or  more  to  commit  bribery, — the  briber 
and  the  bribed ;  puicbascr  and  seller.  Botb> 
are  guilty,  and  both  should  receive  merited 
mention  in  yoar  proceedings.  Such  crim- 
loals  as  these  are  deflantly  walking  our 
streets,  sneerlngly,  brazenly,  and  Insultingly 
bidding  defiance  to  the  law  that  punishes 
bribery  by  asking,  '  What  are  you  going  to 
do  about  it?'  If  you  do  your  duty  as  a  grand 
jury,  such  criminals  will  have  no  occasion 
or  excuse  for  asking  that  question  hereafter. 
...  If  any  public  officer  converts  or 
diverts  the  pablic  funds  under  his  care,  or 
subject  to  bis  direction  or  control,  or  directly 
or  indirectly  uses  them.  In  whole  or  in  part, 
for  his  own  or  his  friends'  personal  ad- 
vantage, benefit,  or  emolument,  be  also  Is  a 
criminal ;  and  you  should  not  abate  your 
energy,  or  forget  your  obligation,  or  be 
discharged,  until  all  such  public  officers, 
whether  now  in  or  out  of  office,  are  made  to 
know,  by  proper  bills  of  Indictment  (If  the 
evidence  can  be  had  before  you  by  the  exer- 
cise of  diligence  on  your  part),  that  the 
people  will  not  longer  be  robt>ed  by  their 
public  officials  without  a  pronounced  protest, 
so  long  as  there  remains  room  for  convicts  In 
the  state  penitentiary,  and  a  grand  jury  can 
be  found  to  do  its  duty.   ...   A  dishonest 

ftublic  official,  whether  ministerial,  legis- 
ative,  or  judicial,  Is  a  public  menace,  and 
should  be  hunted  down  as  a  blighter  of  pub- 
lic confidence,  and  a  peculator  and  apeculator 
upon  the  property  and  rights  of  the  public; 
a  perjurer  who  makes  merchandise,  for  his 
own  selfish  and  corrupt  purposes,  of  the  con- 
fidence and  faith  repraea  In  him  by  the  peo- 
ple; worse  than  a  highway  robber,  because 
Iiis  victims,  the  people,  have  not  a  fighting 
chance  to  protect  themselves  ere  he  robs  thoni . 
To  call  such  an  officer  a  thief  would  be  flnt- 
tery.  That  such  persons  have  held  offict- 
within  the  boundaries  of  this  county,  and 
within  the  statute  of  limitations,  is  quite 
manifest,  unless  all  Indications  point  the 
wrong  way.  Nor  will  you  have  to  e.xorclse 
a  very  high  degree  of  diligence  to  find  ihem 
if  you  are  looking  for  public  criiainals. 
.   .   A  little  well-directed  effort  on  yoni 
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riart,  BB  grand  Jurors,  In  the  direction  here 
ndlcated,  would  doubtless  open  up  a  fleld 
into  wbich  a  stone  could  not  be  thrown  with- 
out hitting  a  criminal.  Tou  should  see  to 
It  that  the  stone  is  thrown,  and  thrown  hard. 
Tou  owe  it  to  yourselves,  the  people  whom 
you  represent  io  your  present  eeivlce,  and  to 
your  sworn  obligations  to  make  that  effort, 
and  to  mabe  it  with  such  an  uncompromising 
zeal  that  hereafter  a  mark  more  indelible  than 
that  put  upon  Cain  shall  be  stamped  upon 
their  foreheads,  markine  them  as  'ticket  of 
leave  men'  and  moral  blTaters  upon  the  body 
politic.  There  comet  up  from  the  neople  a 
command  for  a  forward  march  all  along  the 
line  of  your  duty.  Tou  should  give  heed  to 
that  cry,  for  It  cornea  from  a  patient  and 
lonji-sufTering  endurance  whldi  nas  at  last 
reached  its  limit." 

The  first  question  suggested  by  the  record 
Is  whether  tne  term  "inuftrnmatory,"  as  ap- 
plied to  the  charge  of  the  Judge,  is  an  un- 
merited criticism.  The  adjective  "  infiamma- 
tory,"  as  here  used,  is  derived  from  the  verb 
**  Inflame, "  which  Is  thus  defined :  "  (1)  To 
set  on  fire ;  to  kindle ;  to  Inflame.  (3)  To 
excite  or  increase,  as  passion  or  appetite  ;  to 
eakindle  Into  violent  action.  (8)  To  exagger- 
ate ;  aggravate  In  descriptfmi,  (4)  To  heat ; 
to  excite  excessive  action  In  the  blood  vessels. 
(S)  To  provoke ;  to  Irritate ;  to  anger.  (6) 
To  increase :  to  exasperate.  (?)  To  Increase; 
to  augment."  Vide  Webster  Diet.  Fairly 
construed,  the  charge  under  consideration  is 
an  impassioned  appeal,  if  not,  indeed,  an 
express  direction,  to  the  grand  Jury  to  pre- 
sent, by  indictment,  certain  persons  not 
named,  but  who  are  assumed  to  be  guilty  of 
the  crime  of  bribery.  In  that  sense,  if  not 
inflammatory.  It  Is  at  least  what,  in  the 
science  of  medicine,  is  denominated  heroic 
Ueatment.  In  directing  the  attention  of  the 
grand  Jury  to  particular  subjects  of  inquiry, 
or  to  particular  offensos  or  classes  of  offenses, 
a  large  discretion  Is  conferred  upon  the  pre- 
sidine  Judge,  and  which  discretion  apneliate 
oourta  will  not  aasnme  to  control,  tn  this 
Instance  we  assume  that  sufflclent  ground 
existed  within  his  knowledge  for  the  giving 
of  especial  emphasis  to  the  crime  of  bribery ; 
but,  when  resort  is  had  to  a  remedy  so  drastic 
as  that  here  adopted.  It  must  be  with  the  un- 
derstaodine  that  parties  whose  rights  are 
affected  thereby  may,  by  a  proper  proceeding, 
call  for  Judgmest  upon  the  action  of  the  court 
or  Judge,  in  order  to  determine  whether  there 
has  been  an  abuse  of  discretion  to  their  pre- 
judice. This  we  understand  to  have  been  the 
object  of  the  motion  to  quash  the  indictment 
against  Morearty,  and  is,  we  think,  a  suffl- 
clent justification  In  this  prosecution,  unless 
a  different  rule  Is  to  be  applied  on  accotint 
of  the  mistake  of  remedy  in  presenting  the 
question  by  motion  instead  of  by  plea,— a 
subject  which  will  be  hereafter  considered. 

2.  We  are  constrained,  after  a  careful  con- 
sideration of  the  subject,  to  regard  the  ob- 
jection mnde  to  the  charge,  so  far  as  It  as- 
sumes tlieoommlasion  of  the  crime  of  bribery, 
as  a  merited  criticism.  While  doubtless  in- 
tended as  an  admonition  to  the  Jurors  with 
respect  to  their  duty,  It  cannot  be  construed 
ottwrwlM  than  as  an  Invasion  of  their  pror- 
98  U  R.  A. 


Inoe  which  amounts  to  an  abuse  of  discretion. 
The  finding  or  presentment  of  the  grand  Jury, 
of  necessity,  includes  two  elements,  viz. : 
First,  the  eorput  delicti;  and,  second,  a  find- 
ing that  the  offense  named  was  committed  by 
the  persons  charged.  Both  facta  must  be 
found  by  the  jurors,  and  cannot  be  dictated 
by  the  judge.  The  history  of  the  English 
constltutluD  presenta  no  more  Interesting  or 
Instructive  field  for  study  than  tbe  long  and 
stubborn  contest  between  the  people  and  com- 
mons on  one  side,  and  the  ministers  and 
judges  on  the  other  side,  concerning  tbe  in- 
dependence of  ffrand  and  petit  juries,  and 
the  right  of  Judiciary  to  dictate  verdicts  and 
bills  of  Indictment.  We  are  told  that  dur- 
ing the  e:PiBtence  of  the  star  chamber  it  was 
the  practice  to  punish  jurors  by  fine  and  Im- 

firisonment  for  refui^iriLf  to  find  verdicts  and 
ndictments  when  comiimnded  by  the  judges; 
and  according  to  2  ilall.  Const.  Ulst. 
(Standard  ed.)  327,  such  punishments  were 
Dot  infrequent  at  tbe  time  of  the  Restoration, 
in  1660.  and  tmtil  declared  to  be  illegal  by 
Sir  Matthew  Hale,  who  subsequently  sala: 
"The  privilege  of  an  Englishman  fa,  that 
his  life  stall  not  be  drawn  In  danger  with- 
out due  presentment  or  indictment,  and  this 
would  be  but  a  slender  screen  or  safeguard, 
if  every  justice  of  peace,  or  OMomissioner  of 
oyer  and  terminer,  or  gaol  delivery,  may 
make  the  grand  J  ury  present  what  be  pleaass, 
or  otherwise  fine  them."  3  Hale,  P.  O.  161. 
The  development  of  this  branch  of  the  law 
durine  the  next  ueotury  Is  shown  by  the  ob- 
servation of  Mr.  Chltty  in  his  treatise  on 
Criminal  Law  (volume  1,  p.  813),  where, 
referring  to  the  duty  of  the  court  in  charging 
the  grand  J  uiy,  he  says :  "  In  the  performance 
of  this  duty  the  judicious  magistrate  will 
take  care,  not  only  that  his  remarks  are,  In 
general,  suited  to  the  offices  which  a  grand 
jury  have  to  discharge,  but  have  a  plain 
reference  to  local  objects,  events,  discussions, 
and  concerns,  as  far  as  they  properly  fall 
within  the  limits  of  his  Jurisdiction,  and 
seem  entitled  to  his  notice.  He  will  stTiva 
to  allay  animosities,  to  destroy  the  spirit  of 
party,  to  discouotenanoe  every  receptacio  of 
Idleness  and  vice,  as  well  as  every  vestige  of 
popular  barbarity  and  grossness. "  The  trend 
of  Judicial  sentiment  In  this  country  Is  Illus- 
trated by  the  language  of  Justice  Field,  <^ 
ttw  Supreme  Court  of  the  United  States,  who. 
In  Purging  a  grand  jury  In  the  year  1873, 
said  It  was  "designed  as  a  means  of  not  only 
bringing  to  trial  persons  accused  of  public 
offenses  upon  just  grounds,  but  also  as  a 
means  of  protecting  the  citizens  against  un- 
founded accusation,  whether  it  oomes  from 
government,  or  be  prompted  by  partisan 
passion  or  private  enmity."  See  8  Sawy. 
669.  In  the  recent  case  of  8kU«  t.  TufUnif- 
ton,  108  Ho.  642,  It  was  shown  on  the  trial 
of  a  plea  in  abatement  that  In  chareing  the 
grand  jury  which  returned  the  Indictment 
fnr  murder  the  presiding  Judge  had  said : 
"  Tour  sheriff  has  been  assassinated — not  as- 
sassinated, but  murdered — in  the  jail  of  yoor 
county,  by  one  whom  be  had  Id  charge  nt  tho 
time.  It  is  your  duty,  gentlemen,  to  inves- 
tigate thU  matter.  The  crime  is  no  greater 
beoauae  It  was  committed  In  the  Jail,  for  mar. 
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^er  la  murder,  and  the  aggressor  Is  equallj 
iwponsible  for  tlie  crime  u  if  He  bad  met  his 
Tlctim  on  the  street,  and  diot  him  down. 
What  the  circumstances  of  the  killiog  were 
Is  not  for  me  to  say.  It  Is  my  duty  to  give 
-the  charge  to  the  jury,  and  ft  is  tueo  your 
duty  to  hear  this  matter  when  it  comes  be> 
fore  you,  and  treat  each  party  fairly ;  and, 
mfter  your  determination  of  the  esse,  the  oourt 
«it8  here  for  the.  protection  of  the  accused  aa 
well  as  for  the  pnblic.  Whether  the  crime 
was  committed  in  the  jail  I  don't  know,  and 
it  is  not  for  UM  to  say ;  bnt  if  ^ou  And  that 
such  a  murder  has  he^  committed  in  your 
jail,  whether  It  was  the  object  of  this  party 
to  secure  his  liberty  or  not,  mafces  no  differ- 
ence whoterer.  It  is  my  duty,  gentlemen, 
to  (diarge  yoa  in  regard  to  this  matter.  It 
!■  yonr  duty  to  tnTestlgate  tbe  matter,  and, 
it  yen  find  the  facte  sutBclent  to  justify  you 
In  DelieTlng  that  there  has  been  a  murder 
committed  In  your  Jail,  you  should  find  an 
Indictment  against  the  party  committiDg  It." 
The  charge  was  held  not  prejudicial  on  ao- 
■oount  of  the  caution  contained  1u  the  con- 
-cluding  paragraph ;  but,  referring  to  the 
language  quoted  above,  the  supreme  court 
•ays:  "It  is  manifestly  Improper  for  a  cir- 
cuit judge,  in  his  charge  to  a  grand  Jury, 
to  ezpreas  an  opinion  as  to  the  guilt  or  ia- 
nocehce  of  a  party  accused  of  a  crime  to  he 
Investigated.  The  action  of  the  grand  jury 
is  a  part  of  the  Judicial  proceedings  which 
may  terminate  in  a  conviction  and  senteoce 
«f  the  accused.  The  court  alts  In  judgment 
between  the  state  and  her  citizens,  and  sliould 
*liold  the  scales  with  a  firm  hand,  without 
Was  or  prejudice.  *  The  language  of  tbe 
judge  in  this  case  was  improper,  and  can- 
not be  justified."  It  Is  true  that  case  differs 
from  the  one  before  at,  Inosmui^  as  reference 
waa  therein  made  to  a  particular  person  as 
guilty  of  murder.  The  difference  Is,  how- 
ever, in  degree  only,  and  not  in  principle. 
Here,  although  the  charge  does  not  point  to 
«ny  particular  person,  it  is  emphatically  de- 
clared that  the  crime  of  bribed  and  receiv- 


ing bribes  by  public  officers  has  been  recently 
committed  in  Douglas  cotmty,  Hccompaolea 
by  direction  to  the  jurors  to  Indict  some  per- 
son or  persons  therefor,  aud  a  reminder  that 
a  demand  has  come  up  from  the  people  tar  a 
forward  march,  and  that  a  patieot  and  long- 
fiufferine:  eDdurance  has  at  last  reached  its 
limit.  We  must  not  be  understood  as  Intl- 
matiog  that  the  presiding  Judge  la  In  every 
case  prohibited 'from  assuming  that  indict- 
able offenses  have  been  committed,  concern- 
ine  which  it  Is  the  duty  of  the  grand  Juir 
to  Inquire.  We  can  conceive  of  cases  whldh 
mav  be  committed  in  faeie  euria,  and  poa- 
sihly  others,  of  which  it  is  the  duty  of  courts 
to  take  notice  without  proof;  but  such  case* 
are  exceptions.  Here,  according  to  the  rec- 
ord, and  as  conceded  by  the  state,  the  crime 
of  bribery  was  a  pure  assumption,  perhaps 
correctly  assumed,  but  of  which  the  judge 
possessed  such  Information  only  aa  was  de- 
rived from  current  rumor.  The  reference  to 
the  conditions  of  the  public  sentiment  above 
mentioned  is  especially  unfortunate,  and  for 
which  tbe  charge  Is  juatlv  subject  to  criti- 
cism. Public  sentiment  in  a  representative 
government  controls  in  the  solution  of  politi- 
cal questions,  hut  we  recognize  in  It  a  dan- 
gerous force  when  it  seeks  to  dictate  judicial 
decisions.  So  potent  is  this  proposition  that 
further  discussion  of  the  question  is  deemed 
superfluous. 

S.  It  is  conceded  that  the  remedy  was  by 
plea,  and  not  by  motliw  to  quash.  Bat,  •• 
we  have  seen,  it  was  Morearty's  right  to  put 
in  Issue  the  question  of  the  propriety  of  the 
charge,  and  the  fact  that  be  mistook  his 
remedy  to  his  prejudice  we  renard  as  unlm- 

Krtant.  The  accused  appenrs  to  have  acted 
perfect  good  fattb  in  advising  and  slgn- 
InK  the  motion,  and  should  not  ne  held  to 
a  stricter  liability  than  he  would  have  In- 
curred had  he  alleged  the  same  facts  In  a 
plea  in  abatement. 

77te  judffftunt  ofiht  JXttriet  Court  U  retened, 
and  remanded  for  further  proceeding  In  ma- 
corttance  with  the  view!  herein  stated. 
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Isabena  H.  BAIRD,  Exrx.,  etc.»  of  John 
Baird,  Decieased,  Jppt., 
t. 

WHUsm  BAIRD,  Impleaded.  eCa,  Betpt. 

Otf  N.T.SSB.} 

Svldenre  In  sdmieelbl*  <«  the  trial  of 
•  fbrne-onnrn  nait  as  against  tbe  mortga- 
gee^ execntiix  to  ahow  that  the  mortgage  was 
wltho  1 1  any  oooafderatloii,  bat  was  taken  bj  the 
mormagor  from  hfs  soq  merelr  beoause  of  a  fear 
-tluithe  latter  might  not  beaUeto  take  care  of 
the  propercr,  bat  might  lose  Ifhi  speoulathm  or 
etherwisBt  and  It  Is  Immaterial  whether  or  not 
tbe  pnrpoM  was  lawful,  at  praetloaHei  or  pos- 
siUau 

(April  18,1806.) 


Nora.— I>V>radmtelbllltrof  parol  eWdeaoe  In  re- 
•peot  to  the  oonsideratlon  of  a  deed,  see  nuts  to 
r  elten  t.  Otrmaek  (OrJ  »  L.  B.  A.  UL 

tSL.  R.  A. 


APPEAL  by  pUlotlff  from  a  judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of  the 
Monroe  County  Court  la  favor  of  defendant  In 
an  action  brought  to  foreclose  a  oertoln  mort- 
gage. Affirmed. 
The  facia  are  stated  Id  the  opinion. 
Mr.  W.  A.  Snthnrlnnd.  for  appellant: 
The  decisions  below  have  been,  pure  and 
ilmple,  that  these  mortgages  can  be  wholly, 
absolutely,  sod  unconditionally  contradicted 
and  wiped  out. 

Ko  court  of  last  resort  has  ever  held  this 
doctrine. 

Evtdiint-w,  Hutthin$,96  N.  T.  68;  FulUr 
T.  Arlman,  69  Hun,  646;  Murdoek  v.  Oil 
ehrut,  62  N.  Y.  846;  RoekweU  v.  Broan,  54 
N.  T.  318;  Orout  v.  Townaend,  3  Denlo,  886: 
Brown,  Parol  £v.  §  81. 

A  party  Is  estopped  by  bis  deed.  Be  Is  not 
pemutted  to  contradict  it 
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SrOrea  v.  Purmort,  16  Wend.  473,  80  Am. 
Dec.  103;  .\forte  v.  Shaitvek,  4  N.  H.  329,  17 
Am.  Dec.  418;  8  PhUl.  Ev.  Cowao  &  HiU's 
motet,  p.  S93. 

Tbe  deeds  under  wblch  the  defendaota  hold 
the  title  to  their  farms,  and  the  mortjiages 
which  they  gWe  back  to  their  f^raotor,  should 
itaad  or  fall  topretber.  The  defetidaDts  ought 
to  hold  the  laod  Bubject  to  the  mortgages,  or 
else  Dot  at  all 

Couiant  T.  8enot$,  8  Barb.  1S8;  P^ptr  T. 
Eaight,  20  Barb.  429. 

Even  an  Infant  grantee  cannot  keep  the 
land  and  avoid  a  purchase-money  morl^cage. 

L],7ule  V.  Bum,  2  Paige,  191,  9  L.  ed.  868, 31 
Am.  Dec.  84;  Eilchen  t.  Lee,  11  Paige,  107. 6 
L.  ed.  78,  43  Am.  Dec.  101. 

The  evidence  by  which  these  mortgages 
were  disputed  and  destroyed  is  not  of  the  con- 
vlndng  dharacter  whldi  compels  belief. 

Law  T.  MerrUt*,^  Wend.  868;  Bin^  t. 
Wilton,  S6  N.Y.  S.  R.  178. 

Evidence  of  declaratlonB  such  as  were  tes- 
tified to  for  the  defendants  is  InsufQdent  to  de- 
feat the  InstmmeDt  In  suit,  even  If  the  evi- 
dence be  held  to  be  competent. 

Lav  T,  MerrilU,  tvpra;  1  Oreeol.  Ev.  8  200; 
Eard  Athteji,  44  NT  Y.  S.  R  793;  Al&ii  v. 
Fltrrit,  81  N.  Y.  S.  a  00;  St  Wheeler,  28  N. 
Y.  8.  R  688;  Morgan  r.  Fruborn,  68  Hud, 
290:  Booth  v.  Wilton,  tupra;  Booen  v.  Bqairtt, 
98  N.  Y.  40. 

Mr.  Oeorg>e  A.  Benton,  for  respondents: 

These  mortgages  were  defended  upon  tbe 
ground  that  they  were  executed  and  diellvered 
wtthout  any  o(mideraUoii  in  fact,  and  without 
Intending  ue  same  to  be  Talid  and  subsisting 
aecurttles  or  to  be  enforced  against  the  defeno- 
ants  or  either  of  them. 

Upon  competent  evidence,  the  county  coqrt 
has  so  found,  and  the  judgment  Id  each  case 
has  been  aflQrmed  by  the  general  term;  these 
Judgments  belnf  baaed  upon  conflicting,  com- 
petent evidence  are  concluslTe  upon  tiib  court 
as  to  tbe  facts. 

Code  av.  Proc.  6§  1887,  1888;  Bit  Bam,  87 
K.  Y.  514;  Ba  KingtlaTufe  Application  t. 
Murray,  188  N.  Y.  170. 

Failure  of  oonsideraUon  la  always  a  good 
defense. 

Thomas,  Morlg.  2d  ed.  g  847;  Jones,  Iklortg. 
ith  ed.  g  1297;  Cdrmichael  v.  Adanu^l  Ind. 
B26;  Armetrong  v.  Gilehritt,  3  Johns.  C^.  434; 
Orimballv.  Mattin,  77  Ala.  6'58;  JonetY.  Jonet, 
90  Iowa,  888:  v.  Bechttein.  69  N.Y.  440, 

35  Am.  Rep.  218;  HiU  v.  Uoole.  5  L.  R  A. 
•30, 116  N.  Y.  299. 

The  defense  may  be  Interposed  against  the 
assignee  of  a  mortgage. 

Brisift  V.  Longford,  107  N.  Y.  680;  Weane 
T.  Peirce,  24  Pick.  141;  Be^  t.  Thiel.  79  N.  Y. 
15. 

A  seal  is  only  presumptive  evidence  of  a  saf- 
flclent  consideration  which  may'be  rebutted  as 
If  tbe  instrument  was  not  sealed. 

Code  Civ.  Proc  840:  2  Rev.  SfaL  406,  S  TT; 
Jones,  Mortg.  6lh  ed.  g  618. 

It  was  competent  to  show  by  parol  the  ac- 
tual purpose  and  consideration  of  the  mort- 
gage, and  the  fact  that  it  was  without  consid- 
eration. 

Parkhurtt  T.  ^ggint,  88  Hun,  118;  Anthonii 
V.  ffarriton.  U  Hod,  198.  317,  affirmed  74  N. 
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Y.618;  Cadjf  v.  Jenningi.  17  Hun,  318;  Fr^ 
ueeBank  v.  BaeTu,  80  Him,  351;  Sehenck  v. 
Warner,  87  Barb.  368;  Qreeol.  Ev.  147- 
154;  Toutley  r.  Barrv^  16  N.  Y.  497;  CJiad- 
m'obv.  Phnner,99  N.Y.  4U4;  HolmrtY.  Roper, 
141  N.  Y.  84;  Lyon  v.  Bicker,  141  N.  Y. 
MeDouteU  v.  Fither,  26  N.  J.  Eq.  03;  CoU  v. 
MeConneU,  116  Ind.  349;  DmliA  v.  (^uigg,  10 
L.  R  A.  665,  44  Mien.  684;  Eannan  v.  Han- 
nan,  123  Mass.  441,  26  Am.  9ep.  121;  Bourne 
V.  LitU^ld,  29  Mc.  803. 

It  is  a  significant  fact  that  no  bonds  wen 
given  to  accompany  tbe  mortgages. 

I^obddl  w.Lobd^  86  N.  Y.  887;  WinM  t. 
WineheU,  100  N.  T.  169;  (Amity  r.  KeO^,  99 
Wis.81B.  . 

0*BriaB,  J.,  delivered  the  opinion  of  tb» 

court: 

Prior  to  the  year  1878,  John  Baird,  th« 
plaintiff's  husband  and  teetator,  ma  the 
owner  of  the  farm  which  la  covered  by  tbe 
two  mortgages  sought  to  be  forecloeeid  la 
these  actions.  In  that  year  his  two  sons, 
William  and  James,  defendants,  went  into 
possession  of  It,  and  the  father  directed  the 
assessors  to  transfer  the  assessment  on  the  farm 
to  hie  sons.  They  have  remained  in  poa* 
seasiun  ever  since.  In  October,  1874,  tho 
father  deeded  tbe  farm  to  the  sons,  who  took 
title  under  these  deeds  as  tenants  in  common. 
It  appeared  that  the  father  had  two  other 
farms,  all  of  which  had  been  paid  for  and 
improved  with  the  aid  of  tbe  labor  and  serv- 
ices of  his  sons,  who  had  wra-ked  for  him 
after  their  niajfH-lty.  On  a  settlement  between 
the  father  and  the  two  sona.  It  was  agreed 
that  he  was  Indebted  to  them  in  the  sum  of 
$5,000,  and  that  was  the  consideratitu  for 
Uie  conveyance.  A  deed  was  given  to  each 
SOD  conveying  an  undivided  half  of  the  farm 
in  consideration  of  92.600,  The  evidence 
tended  to  show,  and  the  trial  court  baa 
found,  that  the  iDtentlon  was  to  vest  tbe  title 
in  the  sons  in  fee ;  but  It  appears  that  the 
father  had  some  fears  that  his  sons  would  noi 
be  able  to  take  care  of  the  property  thus  con- 
veyed, and  that  It  might  be  lost  In  specula- 
tion or  otherwise.  In  order  to  prevent  sudt 
a  result,  as  he  said,  he  required  the  sons  to 
give  back  to  him  mortgages  for  |1,600  each 
on  the  farm.  No  btnid  was  given,  and  no 
actual  debt  was  intended  to  be  secured,  and 
they  were  not  recorded  by  the  father  In  hia 
lifetime.  With  respect  to  the  purpose  and 
consideration  of  these  mortgag^  the  testi- 
mony tended  to  show,  and  the  trial  court 
found,  that  they  were  not  Intended  to  secure 
any  debt  to  be  or  become  a  valid  sabairtinc 
security,  or  to  be  recorded  or  enforced,  aira 
were,  lo  fact,  without  any  conslderatlott 
whatever.  In  the  year  1876  the  wife  of  John 
Balrd.  and  mother  of  the  defeodnDts,  died, 
and  the  year  following  he  married  the  plain- 
tiff. He  died  in  188S,  leaving  a  will.  Id 
which  the  plaintiff  was  named  as  executrix. 
Id  that  capacity  she  brought  actions  against 
each  of  the  sods  to  forecToae  the  mortgage 
given  by  them  respectively.  The  oomplaint 
was  dismissed  in  each  case,  and  the  Judg- 
ments were  aOlrmed  at  general  term.  Tbtre 
are  two  appeals  and  two  records,  bat  lotb 
jndgmenla  rest  on  preclaelj  tbe  same  faota, 
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ud  the  QueatloDB  involved  In  both  appeals 
an  ideDtical.  Both  caaea  may,  therefore,  be 
ecnveiiieDtlf  ooBBidered  aod  dlspoeed  of  as 
one. 

The  plaintiff' B  right  to  ODforce  the  mort- 
gage is  the  same  and  no  other  than  the  mort- 
cagoe,  her  husband  and  testator,  bad  In  his 
fitetime.  She  stands  in  the  place  of  her  hus- 
band, and  cannot  enforce  the  instrument  un- 
less he  oould,  and  every  defense  that  the  de- 
fendants could  urge  against  the  mortgage 
during  the  life  of  the  father  they  may  Inter- 
pose now  against  his  personal  representative. 
The  Instruments  purport  to  have  been  given 
to  sec  ore  die  pavment  of  money,  but  It  was 
shown  at  the  trial  affirmatively,  and  found 
by  the  trial  court,  that  no  debt  in  face  existed 
In  favor  of  the  father  against  either  of  the 
sons;  that  there  was  no  intention  to  give  the 
mortgage  on  the  one  hand,  or  to  hold  it  oa 
the  other,  as  security  for  any  debt ;  that  in 
fact  there  was  no  legal  or  equitable  considera- 
tion moving  between  the  parties,  and  no  in- 
tention on  either  side  to  treat  the  iostruments 
as  binding  obligations  or  as  valid  or  sub- 
sisting securities.  The  evidence  upon  which 
these  Indlngs  wen  made.  If  competent,  was 
sufficient,  and  this  &ct  la  not  open  to  question 
or  review  here. 

The  findings  are  based  upon  the  business 
relations  which  the  parties  occupied  to  each 
other  before  the  father  gave  up  the  possession 
of  the  farm  to  the  bods,  and  uien  conveyed  it 
to  them,  taking  back  the  mortgages  in  ques- 
tion, and  upon  his  subsequent  conduct  and 
declarations  as  to  the  character  of  the  instru- 
ments and  the  purpose  of  tlieir  execution  anJ 
delivery.  The  general  principle  that  an  in- 
strument under  seal.  In  the  form  of  a  mort- 
gage upon  real  estate,  which  upon  its  face 
expresses  a  consideration  and  purpOTts  to  have 
been  given  as  security  for  a  debt,  may,  never- 
theless, as  between  the  parties,  be  shown  to 
have  been  purely  voluntary  or  without  any 
consideration,  and  so  Invalid,  is  not  denied. 
Davit  V.  BeeJMtin,  69  N.  T.  440.  26  Am. 
Rep.  aid;  mU  V.  Eoole.  110  N.  Y.  39«.  6  L. 
R.  A.  620 ;  Bripg*  v.  Lanqford,  107  N.  T. 
680 :  Thomas,  Mortg.  %  847 ;  Jones,  Mortg. 
S  1207. 

The  point  upon  which  the  learned  oonnsel 
for  the  plaintiff  relies  is  that  evidence  was 
not  admissible  at  the  trial  to  wholly  con- 
tradict and  defeat  the  instruments  by  show- 
ing, contrary  to  what  appeared  on  their  face, 
that  they  were  intended  to  have  no  operation 
whatever.  It  is  soueht  to  distinguish  this 
case  from  that  of  a  deed,  absolute  upon  its 
face,  which  may  be  shown  to  lie  Id  fact  a 
mcoteaee,  and  from  the  numerous  other  cases 
in  which  equity  permits  a  party  to  show  that 
an  Instrument,  appearing  upon  its  face  to  be 
of  one  character,  is  or  ought  to  be  in  truth 
of  quite  another  character.  It  Is  said  that 
the  principles  upon  which  these  cases  rest 
give  no  sanction  to  what  was  held  by  the 
court  below  in  this  case,  that  a  party  may 
Impeadi  his  deed  by  showing,  not  only  that 
it  was  without  consideration,  but  that  it  was 
Intended  to  have  no  validity  or  become  of 
any  binding  force  whatever.  The  desire  on 
the  part  of  the  father  to  retain  some  sort  of 
gnardianshlp  over  the  title  to  the  farm  which 
98  L.R.  A. 


be  had  conveyed  to  the  defendants  was,  per- 
haps, natural  enougli  under  the  circum- 
stances, and  it  la  frequently  shown  in  such 
transactions.  That  the  mortgages  wore  not 
intended  to  be  held  bv  him  for  any  other 
purpose  Is  supported  by  the  circumstances 
that  no  bond  was  given ;  that  they  were  not 
recorded ;  and  no  claim  was  maiae  by  the 
mortgagee  during  his  life,  a  period  of  about 
nine  years,  that  Ihey  were  in  his  hands  for 
any  other  purpose,  or  for  the  payment  of 
eitiier  principal  or  interest,  though  postdue. 
All  the  circumstances,  when  considered  wltih 
the  proof  of  the  statements  and  declarations 
of  the  father,  were  sufficient  to  warrant  the 
findings  of  the  trial  court  with  respect  to  the 
real  purpose  with  which  the  iostruments 
were  made  and  their  true  consideration. 
Holmet  V.  Roper,  141 N.  Y.  67 ;  Lyon  v.  Biektr 
141  N.  Y.  225.  The  presnmptitm  of  acnne 
consideration  that  aroee  from  the  presence  of 
a  seal  was  overthrown,  and  we  must  assume 
that  the  Instruments  were  without  considera- 
tion of  any  kind.  Qray  v.  Barton.  SS  N.  Y. 
68,  14  Am.  Rep.  181 ;  Sett  v.  ThM,  70  N.  Y. 
IS;  TorryY.  Black,  68  N.  T.  185;  Bmae  liu. 
Oa.  V.  Watton^  09  H.  T.  8SS;  Duioi$  t. 
Bermanee,  66  N.  Y.  978. 

There  Is  no  reason  that  we  can  perceive  for 
giving  to  these  iostruments  any  greater  force 
or  effect  than  was  contemplated  by  the  parties 
when  they  were  executed  and  delivered. 
There  Is  no  estoppel  or  any  right  which  at- 
tached In  favor  of  third  parties,  and  we  are 
not  aware  of  any  principle  which  would  now 
require  a  court  of  equity  to  treat  these  instru- 
ments as  valid  subsisting  obligations,  unless 
they  were  Intended  as  such  when  made,  and 
this  is  negatived  by  the  findings.  Nor  do 
we  perceive  any  good  reason  w)iv  the  real 
purpose  and  true  consideration  ana  object  of 
the  mortgages  should  not  be  made  to  appear 
when  the  aid  of  a  court  of  equity  Is  invoked 
for  their  inforcement  The  aathorl^  relied 
upon  by  the  learned  counsel  for  the  plaintiff 
in  support  of  his  contention  Is  a  remark  of 
Judge  Rapallo  In  the  case  of  Euteliint  v. 
Eutehiru,  98  N.  Y.  66,  in  which  it  is  said : 
"It  has  never  been  held  that  a  deed  can  Iw  so 
far  oontradictcd  by  parol  aa  lo  show  that  It 
was  not  Intended  to  operate  at  all,  or  that  It 
was  the  intention  or  agreement  of  the  parties 
that  the  grantee  should  acquire  no  right 
whatever  under  It,  or  that  he  stiould  reconvey 
to  the  grantor  on  his  request  without  any 
consideration. "  That  remark  must  1m  under- 
stood with  reference  to  the  facts  of  the  case 
then  under  coosUieratlon,  which  was  the  case 
of  a  deed  absolute  In  form,  but  intended  as 
a  mortgage.  The  defendant's  answer  was, 
however,  so  drawn  as  to  leave  room  for  the 
conatruction  that  he  intended  to  urge  that  the 
conveyance  was  intended  to  be  wholly  in- 
oppmi'ive,  or  in  trust,  or  to  secure  a  debt 
w))f  eh  tbe  parties  had  agreed  should  never  be 
paid  and  ft  was  with  reference  to  this  feat- 
ure of  the  case  that  the  expression  was  used. 
It  was  applicable  to  tbe  ease  then  under  re- 
view, but  cannot  l)e  regarded  as  authority 
for  the  proposition  that  the  defendants  In 
this  case  are  precluded  from  showing  that 
the  mortgages  were  without  any  coosidera- 
Wan  In  fact,  or  that  they  were  not  intended 
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hj  any  of  the  parties  to  have  the  effect  of 
IncumberlDg  or  defeating  the  title  which  the 
father  had  just  conveyed  to  his  sons.  The 
rule  which  excludes  evidence  of  parol  nego- 
tiations or  conditions,  when  offered  to  con- 
tradict or  substantially  vary  the  legal  Import 
of  a  written  agreement,  does  not  prevent  a 
party  to  the  agreement,  Id  an  action  between 
the  parties,  from  showing,  by  way  of  de- 
fense, the  existence  of  a  contemporaneous 
oral  agreement,  made  at  the  time  the  writing 
was  executed  and  delivered,  which  would 
render  the  use  of  the  written  instrument,  for 
any  purpose  contrary  to  or  inconsistent  with 
the  oral  stipulation,  dishoDest  or  fraudulent. 
JuiUiard  t.  Coffee,  92  N.  T.  699.  The  con- 
sideration of  a  written  Instrument  is  always 
open  to  inquiry,  and  a  party  may  show  that 
the  design  and  object  of  the  agreement  was 
differeot  from  what  the  language,  if  alone 
considered,  would  indicate.  Ibid.  Parol  ev- 
idence may  also  be  glveD  to  show  that  a 
writing,  purporting  to  be  a  ctHitract  or  ob- 
ligation, was  not  In  fact  Intended  or  de- 
livered as  such  by  the  parties.  Grierton  t. 
Mfuon,  60  N.  Y.  804.  So,  a  conveyance  ab- 
flolute  in  form  may  be  shown,  as  against  the 
beir-at-law  of  the  grantee,  to  have  been  made 
in  trust  for  the  beneflt  of  a  partnership  firm, 
of  which  the  grantee  was  a  member,  and  so 
beld  by  him  Id  trust  for  the  Arm.  Rank  v. 
Grete,  110  N.  Y.  13.  Of  course  there  may 
be  cases  where  the  rights  of  innocent  third 
parties  intervene  to  modify  or  change  the 
rules,  as  in  the  case  of  negotiable  Instru- 
ments, or  where  there  exists  some  element  of 
estoppel ;  but  as  between  the  parties  to  the 
instrument  there  is  no  reason  why  the  truth, 
with  respect  to  the  real  object  and  considera- 
tion of  uie  instrument,  may  not  be  made  to 
appear.  The  plaintiff  was  not  entitled  to 
maintain  the  actions  for  the  foreclosure  of 
the  mortgages  unless  it  was  found  that  there 
was  some  debt  due  to  her  for  the  payment 
of  which  they  were  the  security.  The  find- 
ings are  that  no  debt  ever  existed,  and  this 
is  conclusive  against  the  plaintiff's  right  of 
action.  In  an  action  to  enforce  a  mortgage 
by  sale  of  the  land,  the  amount.  If  anything, 
of  the  Hen  is  an  issue  which  the  parties  cer- 
Ulnly  have  the  right  to  contest.  It  is  the 
debt  which  gives  ue  mortgage  vitalitr  as  a 
charge  upon  the  land,  and  generally,  where 
there  is  DO  debt  or  obligation,  there  Is  no 
subsisting  mortgage.  .The  instruments  con- 
tain a  consideration  clause  and  a  seal,  and 
much  of  what  baa  been  said  by  courts  and 
writers  to  the  effect  that  a  party  cannot  be 
permitted  to  defeat  his  own  deea  by  parol 
proof  is  based  upon  the  importance  which 
was  attached  to  the  presence  of  these  condi- 
tions io  an  instrument  by  the  common  law. 
The  conception  that  some  consideration  was 
necessary  to  support  every  promise  and  cov- 
enant was  borrowed  from  the  civil  law,  but 
the  consideration  was  formerly  deemed  to  be 
conclusively  established  by  the  presence  of 
tiie  consideration  clause  and  the  seal.  It 
was  originally  supposed  that  the  recitals  and 
clauses  of  a  contract  expressing  a  considera- 
tion could  not  be  raised  by  parol  proof  to 
the  contrary,  but  that  rule  was  gradually 
abandoned,  and  now  that  clause  la  open  to , 
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parol  proof.  M'  Grea  v.  Purmorty  16  Wend. 
460,  80  Am.  Dec.  103 ;  Hebbard  v.  SaugMan, 
70  N.  Y.  64 ;  Eitm  v.  Van  Orden,  84  N.  Y. 
269.  So,  also,  the  conclusive  presumption 
of  a  consideration  which  formerly  arose  frum 
the  presence  of  a  seal  was  modified  by  stat- 
ute, and  it  is  now  open  to  the  maker  of  such 
an  instrnment  to  allege  and  prove  the  absence 
of  any  consideration  In  fact  as  a  defense.  S 
Rev.  Stat.  6th  sd.  p.  691,  77,  78 ;  Code. 
§  840. 

There  are,  it  is  true,  expressions  to  be 
found  In  some  cases  to  tjie  effect  that  while 
the  question  of  consideration  is  open  to  be 
raised  by  parol  proof,  yet  the  party  oannoC 
be  permitted  to  claim  that  a  deed  or  other 
instrument  with  a  consideration  clause  or  a 
seal,  or  both.  Is  wholly  without  considera- 
tion, and  thus  entirely  defeat  it.  If  this  idea 
is  anvthing  mora  tliao  a  somewhat  shadowy 
and  fanciful  remnant  of  the  ancient  law,  ft 
is  not  easy  to  define  its  precise  scope  or  pracr 
tical  applIcatioD  when  applied  to  an  execu- 
tory instrument  like  a  mortgage.  To  say 
that  In  a  case  like  this  It  is  open  to  the  de- 
fendant to  reduce  by  parol  proof  the  sum  ex- 
pressed as  the  consideration  to  one  dollar  or 
any  other  nominal  sum,  but  that  he  cannot 
go  any  furUier,  would  be  to  confess  that  the 
distinction,  if  it  exists,  is  altogether  with- 
out  substance.  The  Instrument  would  ba 
defeated  in  either  case.  It  is  quite  certain 
that  by  recent  adjudications  deeds  and  other 
instruments  have  been  defeated,  in  a  great 
variety  of  cases,  by  parol  proof  of  want  of 
conai deration,  or  that  they  were  delivered 
upon  conditions  which  would  render  their 
use  for  any  other  object  a  fraud  upon  the 
maker,  or  that  the  purpose  for  which  dellverr 
was  made  was  different  from  that  indicated 
upon  their  face.  It  will  be  aufflclent  to  re- 
fer to  some  of  the  cases  without  further  com- 
ment. BeynotdM  v.  SoUn»on,  110  N.  Y.  654 ; 
Bewiti  V.  Boorun^  142  K.  Y.  857;  AndrvM 
T.  Bfvipsfar,  184  K.  T.  4SS.  So,  also,  ao- 
tlons  to  foreclose  mortgages  have  been  de- 
feated upon  allegations  and  proof  differing 
In  no  suMtantial  respect  from  that  appearing 
In  this  case.  Briggt  v.  Lan^ord,  107  N.  X. 
680 ;  Hannan  v.  Bannan,  128  Mass.  441,  S6 
Am.  Rep.  121;  Wearm  v.  Peiree.  24  Pick. 
141 ;  mi  T.  Boole,  116  N.  Y.  899,  ff  L.  R. 
A.  620;  Davit  t.  Beehatdn,  69  N.  T.  440,  95 
Am.  Rep.  213 ;  i^rMursf  r.  BiggiM,  88  Hun, 
lis.  Tnere  may  be  cases,  no  doubt,  where 
the  party  will  be  held  estopped  by  his  deed 
from  claiming  that  it  Is  void  for  want  of 
fM>nslderatioo,  especially  where  by  its  terms 
it  appears  to  be  an  absolute  conveyance  of 
land.  Be  MitehOi,  61  Hun,  878.  A  Tolnn' 
tary  conveyance,  intended  to  take  effect  aa 
sura,  and  not  executory,  ts  generally  rood 
between  the  parties  without  actual  considera- 
tion, but  that  principle  has  no  application 
to  this  case.  It  Is  not  quite  correct  to  say 
that  the  defendant  was  permitted  to  show  by 
parol  that  these  Instruments  were  never  to 
nave  any  operation  or  effect  Tb^  woe  in 
fact  executed  and  delivered  for  a  purpose, 
though  not  to  secure  the  payment  of  money, 
and  they  may  have  accomplished  the  very 
object  contemplated.  That  was  to  protect 
the  defendants  against  tlielr  owd  Improvl- 
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denoe  In  contmeting  debt  npon  the  faith  of 
their  title  to  the  farm.  Whether  that  purpose 
wu  lawful  or  practicable  or  possible,  or  tlie 
CODtrary,  is  quite  foreign  to  the  inquiry.  It 
li  eDougb  to  Know  that  such  was  ibe  motive 
■nd  eoDsideratioD  In  the  minds  of  all  the 
parties  which  induced  the  execution  and  de> 
flTery  and  no  other.  Having  procured  them 
In  tiiat  way.  It  would  be  unconscionable  now 
for  the  mortiraKee  or  hia  personal  representa- 
tive to  use  or  enforce  them  as  obligations  for 
Uie  payment  of  money.  The  defendants  bad 
been  in  poss«aaion  of  the  farm  under  the  final 
oontract  between  them  and  their  father  to 
convey  it  to  them,  in  consideration  of  the 
amount  found  due  upon  the  settlement,  for 
more  than  a  year  before  the  deeds  or  mort- 
gages were  given.  During  that  time  they 
were  In  a  position  to  enforce  specific  per- 
(ormance,  and  hence  the  execution  and  de- 
livery of  the  mortgages  were  purely  volunta- 
ry acts  on  their  t>ut,  and  constituted,  so  far  as 
appears,  no  element  of  the  consideration  for 
the  deeds.  The  acts  and  declarations  of  the 
mortgagee  with  respect  to  the  consideration, 
cocdrtions,  nnd  purpose  under  wbicli  the  in- 
,itiiiments  were  made  and  delivered,  being 
'■dmisslona  agaimit  bis  interests,  would  have 
been  competent  proof  against  him  In  a  suit 
to  enforce>the  mortgages  In  his  lifetime,  and 
hence  are  now  comp(.-tent  amtinst  the  plain* 
tiff,  who  represents  him.  jJotnut  v.  lioper, 
141  N.  Y.  67 ;  I4fon  v.  Riefcer,  141  N.  T.  225 ; 
Bibart  r.  Hobart,  63  N.  Y.  80. 

We  think  there  was  no  error  In  the  result, 
•nd  that  tkajvdffmmtt  thoutd  be  e^ffrmtdy  with 
oasts. 

Baritet^  J.,  ooncnrs;  PmUuubs  and 
Orar,  JJ.,  concur  In  the  result;  Andrew*. 
OSL  J.,ditfents;  Halifht,  J.^  not  sitting. 


Dlna  SULZ,  Admz..  etc.,  of  Charles  H.  Buls, 

Deceaiied,  EetjA., 

V. 

MUTUAL  KESERVE  FUin>  LIFE  ASSO- 
OIATIUN.  Apfi. 

aUH.T.608L) 

t*  A  pwidtng  action  on  >  policy  of  llfls 
lamnwm  broacht  In  maotbMP  state  by 

a  dulr  appolDtert  admlnlitmtor  of  tbe  tosured 
wbo  died  there  having  to  bis  ponenloo  tbe  pol- 
ler, wblob  was  pajatde  to  bis  legal  represeata- 
t)vfls,SOTloeo(  iwoceaabehicduljr  obtained  upon 
a  derignated  ageot  of  tbe  oompaor,  wUl  on  the 
prhwdple  of  oomltr  defeat  Jiirlsdiatloo  of  an 
aotlon  twought  od  the  polksy  in  the  state  where 
It  was  porahle  at  the  home  oflBoe  of  the  Insurer 
and  when  tbe  Insured  resided  whan  tbe  policy 
was  Issued  and  fals  widow  ttUl  resides,  even  If  she 


Hon— l%e  doctrine  c(  wmibr  as  applied  to  ood- 
•Bnent  Jurisdletlon  of  acUooe  oo  a  poller  of  Ufe 
tDBoiaoea  Is  fuUj  developed  to  tbe  above  case, 
which  mar  be  ooosldered  tbe  most  Important  one 
•n  that  subJeoL 

That  tbe  ntere  pendener  of  an  aotlon  lo  another 
jDrtattotlOD  wlU  not  ineolude  jnrlsdlotloa.  see 
0*]MI)rT.NewToafc  JkN.B.R.Oo.(R.L)«L.It. 
A.  719;  rniiirlSMT  ThsniT  fns  flo  nf  Rrnnblpi  [TT. 
TO  20  L.  B.  A.  Ill 

C8  ua  A. 


has  been  duly  sppotnted  hit  admlnlstratris  la 

thttt  state. 

8>  An  action  on  a  policy  of  llfis  ingnr^ 
ance  payable  to  ttao  "legal  repreaenta- 
tlTes**of  'the  Insured  and  which  bu  applica- 
tion a^ked  to  be  made  to  his  "estate"  cannot  be 
maintained  bj  bis  widow  In  her  own  riirbt 
though  he  bad  no  children  and  the  object  of  the 
Ineurance  association  stated  In  its  by-laws  was  to 
furnish  aid  to  the  "families  or  assigns"  of  the 
members  in  ease  of  their  death. 

(AprU  18,  ISSfiO 

APPEAL  by  defendant  from  a  judgment  of 
tbe  General  Teroi  of  tbe  Supreme  Cotul 
Second  Department,  affirming  a  judgment  m 
a  special  term  for  Kings  County  in  favor  of 
plalnlifF  in  an  sction  brought  to  recover  the 
amount  alleged  to  be  due  on  a  mutual  benefit 
cenificale  of  life  insurance.  Reverted. 
The  facts  are  stated  in  the  opinion. 
Memn.  F.  A.  Bnrnbam  and  Raphael 
9,  HoBM,  for  appellant: 

The  widow  had  no  title  as  widow  under  the 
policy  in  suit,  and  could  not  as  widow  retain 
a  judgment  granted  her  as  administratrix. 

Drakt  v.  PeU,  8  Edw.  Ch.  261.  8  L.  ed.  64a( 
TiUman  v.  Dacia,  95  N.  Y.  25,  47  Am.  Rep. 
1;  Griwtdr.  Saayer,  125  N.  Y.  418;  BUhop 
T.  Grand  Lodge  Empire  Order  cf  Mutual  Aid, 
113  N.  Y.  636. 

A  mere  exempthm  of  property  from  fwcilile 
appllcuiion  lo  payment  of  debts  does  notneces-f 
sarily  deprive  an  administrator  of  the  right  to 
control  and  collect  assets  for  distribution 
among  next  of  kin,  eta 

Wi/man  v.  Pnmer,  86  Barb.  868;  Mildmag 
T.  hlifham,  8  Yea.  Jr.  478;  Angell,  Ins. 
§  888:  Stein  t,  WMer.TH.  T.  Ddly  Reg. 
March  18,  1834:  Wms.  Exrs.  1677;  Parry  v. 
AthUy,  8  Sim.  07:  Schouler,  Ezis.  1»8.  IW, 
200,  201,  211,  239;  J/a»aU  v.  i*mither».  laVes^ 
Jr.  119;  Jenkins  t.  Freyer,  4  Paige,  47,  8  L. 
ed.  836;  Eellar  v.  Beelor,  5  T.  £  Hon.  S74; 
Wilkinion  t.  Perrin,  7  T.  B.  Moo.  217. 

The  'Wasiilogton  administrator  having  poa- 
session  of  the  wriilen  instmment  evidencinv 
tbe  obligation  and  having  first  commenced 
suit,  has  a  superior  Utle  to  the  plaintiff  In  this 
action. 

Holyoke  v.  Union  Mut.  L.  Int.  Cb.  22  Hun, 
76;  Morriton  v.  Mutual  L.  Ina,  Go.  67  Hun. 
97;  New  England  Mut.  L.  Int.  Oo.  v.  Wood- 
worth.  111  U.  S.  189.  28  L.  ed.  S79;  Atty-Gen. 
V.  Bouwene.  4  Heea.  &  W.  171;  MerriU  t. 
New  fUngland  Mut.  U  Ina.  Of.  108  Haas.  846, 
4  Am.  Rep.  548. 

Meatra.  Charles  J.  Patterson  and 
Ernest  P.  Brook,  tor  respondent: 

The  widow  la  sole  beneficlaiy.  She  can 
take  the  benefit-money  as  administratrix  In 
(rust  for  herself.  The  defendant  owed  no 
debt  to  tbe  deceased  member  upon  bis  death 
nor  to  his  estate;  only  to  tbe  beneficiary, 

Biahop  V.  Grand  f^dge,  Empire  Order  of 
Mutval  Aid,  118N.  Y.  427. 

In  a  proper  case  these  words,  "legal  repre- 
sentatives,*' will  be  construed  to  indicate  the 
beneficiary  for  whom  the  fund  was  actually 
Intended  oy  tbe  deceased  and  to  cooler  upon 
such  beaefldary  the  right  to  oollect  tbe  txumeg 
directly. 

QriawM  t.  Bateyer,  186  N.  Y.  41 L 
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Tbe  by  lawB  luformed  him  lhat  the  money 
was  intended  as  a  substantial  std  to  bis  fam- 
ily or  awlgos.  That  id.  it  would  go  to  his 
family  unUu  be  plalolv  and  unmistakably  a»- 
iigned  it  to  some  one  else. 

Oreetio  v.  Qrixno,  28  Hun,  478. 

Being  thus  informed  that  creditors  oould 
not  get  the  fund  and  that  it  was  intended  for 
bis  family,  tbe  use  of  the  words  "my  estnte" 
In  designating  the  beneficiary  make  bis  meao- 
fng  as  clear  as  If  he  used  tbe  words,  "mr  fam- 
ily!'' 

The  word  "family"  used  In  tills  cooneclion 
means  the  immediate  family  of  the  deceased. 

Brooklyn  Matonie  Mm.  Seti^  Amo.  t.  Han- 
ton.  5S  Hun,  H9. 

Creditors  could  not  gel  any  part  of  this  fund. 

Beekel  t.  Imverial  Council,  Order  of  Vnitsi 
FHendt,  S8  Hun,  7;  Boaiberg  t,  Cronan,  30 
N.  T.  S.  R  485. 

Here  Uie  case  Is  analogous  to  that  of  a  policy 
of  life  insurance  payable  to  the  widow  or 
child  at  tbe  death  of  the  insured.  In  such  a 
case  tbe  fund  goes,  not  to  the  adminiairalor, 
but  to  the  bent* flciary  direct. 

Seniors.  Ackerman,  3  Redf.  802;  Re  Gordon, 
89  N.  Y.  8.  R.  909;  Numrieh  v.  Supreme  Ledffe. 
KnighU  <e  Ladietqf  Honor,  24  N.  Y.  8.  R.  287; 
Maaonie  Afvt.  Ben.  Auo.  t.  Buekart,  110  Ind. 
180;  Qrouman  r.  Supreme  Lodge.  KnigJUa  A 
Ladiea  of  Honor,  18  N.  Y.  S.  R.  606. 

In  a  mutual  benefit  society,  tbe  presence  or 
abeeoce  of  a  certificate  of  membership  is  im- 
miUerial,  tbe  l^-laws  flxlog  tbe  rights  of  mem- 
bership. 

Sanger  t.  SothtehiU,  60  Han,  167;  Bacon. 
Mut.  Ben.  8oc.  273;  Moiu  T.  Mutual  Bemrve 
Fund  Life  At»o.  45  La.  Aon.  780;  Be  Equita- 
ble Beterve  Fund  Life  Auo.  181  N.  Y  854; 
Boien  T.  Supreme  Chuneit  ofOathciie  Mut.  Ben. 
Amm.  88  Hun.  205. 

Tbe.  administratrix  here  is  competeot  to  take 
this  moDOT.  It  should  not  be  remitted  else- 
where to  be  charged  with  commissions  and 
legal  expeases  ana  tbe  balance  returned  here 
to  tbe  widow,  less  further  depletion  alleged 
creditors  in  Washington. 

Wilkine  v.  EHett,  78  U.  S.  0  Wall.  740,  10 
L.ed.  686. 

An  ordinary  policy  of  Insurance  payable  to 
tbe  assured,  nu  executors,  administrators,  or 
assigns  is  a  contract  and  an  asset,  but  tbe  cer- 
tificate of  membership  herein  is  not  a  contract 
or  specialty,  but  a  mere  evidence  of  contract 
of  which  the  by-laws  of  the  defendant  are  tbe 
primary  proof. 

NvmrieA  w.  Supreme  Lodge,  Knight*  d 
Lndieii^  Bonor,  $upra;  Bacon,  Hut.  Ben.  Soc. 
878. 

The  fund  was  "payable  at  the  home  ofilce 
of  the  association  in  the  city  of  New  York." 

For  the  purpone  of  founding  administration 
all  simple  contract  debts  are  assets  at  the  dom- 
icil  of  tbe  debtor;  the  bill  or  note  does  not  alter 
the  nature  of  Ihe  debt  but  is  men  ly  evidence 
of  it,  and  therefore  tbe  debt  Is  assets  where  tbe 
debtor  Ifvea,  without  r«ard  to  tbe  place  where 
tbe  Instrument  Is  founoT 

Atty-Oen.  v.  Bovwent,  4  Mees.  &  W.  171; 
Sloeum  V.  Sanford,  2  Conn.  588;  Orofn  v.  Mil- 
kr,  10  Ohio  8i.  186,  76  Am.  Dec.  602;  Pinne}/ 
T.  MeOregory,  102  Mass.  190;  Wyman  v. 
United  Statea,  109  U.  8.  064,  87  L.  ed.  1068. 
18  r,.  R.  A. 


This  simple  contract  debt  would  be  ion^ 
noiabilia  in  this  state,  where  tbe  debtor  liTes; 
and  the  release  by  the  foreign  administrator 
cannot  affect  tbe  plaintiff's  ri^ht  to  recover. 

Chapman  v.  IWi,  6  Hill,  56S. 

The  foreign  action  hns  no  bearing  upon  this 
action,  the  plaialiS  herein  never  ha^ng  ap- 
peared nor  been  served  Id  tbe  former  foreign 
action. 

DeMeli  v.  DeMeU.  120  N.  T.  486:  WiUiam» 
r.  Wittiamt,  14  L.  R.  A.  820.  180  N.  T.  ISa 

The  determination  of  the  surrogate  of  fclngi 
as  (0  the  inbsbltancy  of  deceased  in  this  stale 
at  the  time  of  bis  death  Is  conclusire  and  cui- 
not  be  attacked  collaterally  In  this  coorL 

BotUm  V.  Beirieter,  18  L.  a  A.  S4S,  186  N. 
T.  66. 

Peekham,  J.,  delivered  tbe  opinion  of  the 

court: 

This  Is  an  appeal  by  the  defendant  btm 
a  judKuient  in  favor  of  the  plaintiff  for  the 
amount  of  a  certain  policv  of  insurance  lar 
$3,000  issued  by  the  aefentlant.  an  insurance 
company  organized  under  chapter  176  of  the 
Lsws  of  1888.  Tbe  policy  of  Insurance  or 
certificate  of  membership,  aa  It  li  sometimes 
called,  was  issued  by  the  defimdant  aasoda-* 
tion  January  20,  1891.  to  Charles  H.  Suls, 
payable  to  his  "  legal  representatives"  at  tbe 
home  office  of  tbe  company  In  tbe  city  of  New 
York  within  90  days  after  satisfactory  evi- 
dence of  tbe  death  of  tbe  Inaured  party.  The 
application  for  membership  and  iat  a  poUor 
of  Insurance  In  the  corporation  defendant  wa» 
made  by  the  Insured,  Charles  H.  Suli,  im 
December,  1890.  In  such  application,  la 
answer  to  the  requirement  to  state  tbe  name 
of  tbe  beneficiary  in  full,  he  answered,  "My 
estate."  Mr.  Sulz,  at  tbe  time  of  the  Issuing 
of  the  Ppllcy  to  bim  (January  30,  1891).  waa 
at  San  Francisco,  in  California,  and  upon  Ita 
receipt  be  sent  Ittobiswifeattlieirresidenod- 
In  the  city  of  Brooklyn,  to  which  city  be  soon 
returned,  and  It  remained  In  tbe  possessim 
of  the  wife  for  about  six  months,  when,  on 
tbe  removal  of  the  family  (the  husband  and 
wife)  from  one  house  to  another  In  the  clty- 
of  Brooklyn,  the  wife  packed  It  to  a  trunl^ 
which  was  taken  by  tbe  deceased  when  he- 
started  on  his  journey  to  Tacoma,  In  the  state 
of  Washington.  When  the  deceased  went  to 
Tacoma,  in  1891,  be  left  his  wife  at  his  old 
home  In  the  city  of  Brooklyn.  In  August, 
1801,  be  wrote  nom  the  city  of  Tacoma  to  the 
home  office  of  tbe  defendant  In  tbe  city  of 
New  York,  notifying  them  that  he  had  made 
Tacoma,  Wash.,  h»  home  tor  the  future, 
having  gone  Into  the  manufacture  of  soape 
and  chemicals  there,  and  he  asked  them  te- 
forward  assessments  to  him  at  Tacoma,  or 
to  notify  him  who  their  agent  was  there,  to- 
whom  be  might  make  further  paymenta.  In 
January,  1892,  Mr.  Sulz  died  at  Tacoma, 
having  at  tbe  time  this  policy  or  certificate 
in  bis  posstsalnn.  At  tbe  time  of  bis  deatk 
his  wife  waa  still  residing  In  Brooklyn. 
Letters  of  adminisirailon  were  applied  forby^ 
bis  widow  to  the  surrogate  of  Kings  county, 
and  were  granted,  and  sbedulv  qualified  and 
entered  upon  the  discharge  of  her  duties  ae 
administratrix.  A  few  days  after  the  grant- 
ing of  such  letters  she  signed  a  written 
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nanciatlon  of  her  right  to  take  out  letters  aa 
administratrix  Id  Tacoma,  and  forwarded  it 
to  the  former  attorneys  of  her  husband  at  that 
place,  aud  thereupon  one  R.  P.  Thomas  was 
^)polnted  admiDistrator  of  the  estate  of  her 
Jmsbaod  1^  the  proper  court  Id  the  state  of 
Washington.  Mr.  Thomas  at  once  com- 
menced  an  action  in  that  state  to  recover  upon 
the  policy  of  insurance,  which  he  had  taken 
poaseasion  of  as  part  of  the  efEects  of  the  de- 
ceased,  and  such  suit  was  oommcnced  by  the 
•wrice  of  process  uprai  an  agent  of  the  de- 
fendant reaidinft  in  the  state  of  Washington, 
«nd  duly  authorized  under  the  laws  of  that 
fltate.  and  br  the  designation  of  the  defend- 
ant corporation,  to  receive  such  serrice  on  its 
behalf.  Within  a  few  days  subsequent  to  the 
«onunencement  of  that  action  the  plaintiff 
herein  commeDced  thla  action  as  administra- 
trix of  the  estate  of  her  deceased  husband  in 
the  supreme  court  of  this  state  to  recover  the 
amount  due  under  such  policy  of  Insurance. 
The  defendant  set  up  a  defense  to  this  action, 
based  upon  an  allezed  breach  of  warranty  by 
the  insured  in  making  false  answers  to  certain 
questions  contained  in  the  application  for  in- 
surance  signed  by  him.  It  also  set  up  the 
above  tects  in  relation  to  the  insurance  policy 
aad  the  pendency  of  the  action  against  it  in 
the  superior  court  of  the  state  of  Washington, 
and  claimed  that  the  plaintiff  herein  had  no 
right  to  maintain  this  action  because  of  these 
facts.  The  case  was  tried  at  circait,  and  the 
facta  relating  to  the  alleged  breach  of  war* 
ran^  aubmftted  to  a  jury,  and  upon  the 
vhole  case  tbo  jury  found  a  verdict  foe  the 
plaintiff;  and  the  qnertlon  Is  whethv  the 
Jndgnwnt  entered  upon  that  verdict  shall 
stand. 

We  will  assume  that  the  letters  of  admln- 
latratioD  granted  to  the  plaintiff  by  the  sar- 
rogate  of  Kings  county  are  conclusive  in 
regard  to  the  status  of  the  plaintiff  as  being 
the  administratrix  duly  appointed  upon  the 
estate  of  her  deceased  husband,  and  the  only 
question  remaining  Is  whether  aa  such  ad- 
mlnlatratrix,  and  upon  the  facts  in  this  case, 
■be  can  maintain  this  action.  We  are  of  the 
opinion  that  tbe  courts  of  this  slate  ought  not 
to  t^e  jurisdiction  of  this  action.  Tlie  de- 
Cendant  issued  wliat  It  terms,  in  the  blank 
application  provided  by  it,  a  "certiflcate  of 
membership  or  policy  of  insurance, "  by 
which  certificate  or  policy  it  insured  the  life 
of  Mr.  8u1z  for  |3,000  for  the  benefit  of  his 
"legal  representatives,"  those  words  beinir 
used  in  tbe  instrument  instead  of  the  words 
*my  estate,"  as  used  by  tbe  Insured  himself 
In  nis  application  for  tbe  Inaurance.  The 
CMistitution  and  by-laws  of  the  company  and 
the  certificate  or  insurance  policy  itself  must 
all  be  looked  at  for  the  purpose  of  discover- 
ing what  was  tbe  contract  entered  Into  by  the 
parties.  Be  EquiiabU  Jitterve  Fund  Lift  Am. 
181  N.  T.  854-36a  In  some  companies— 
possibly  In  this — a  person  might  wcome  a 
member  thereof,  and  his  family  or  any  other 
named  beneficiary  be  entitled  to  receive  tbe 
benefit  of  sach  membership  upon  his  death, 
•s  provided  for  In  the  constitution  or  by- 
laws, even  where  no  certificates  of  memtwr- 
Alp  or  policy  of  insurance  had  been  issu^l ; 
but  where  such  a  paper  lias  been  Issued  by 
ttklLA. 


the  company,  and  delivered  to  and  accepted 
by  tbe  insured  person,  it  most  be  read  In  con- 
nection with  such  constitution  and  by-laws 
for  tlie  purpose  of  determining  what  the  con- 
tract was  which  existed  twtwcen  the  parties 
at  tbe  time  of  the  death  of  the  Insured.  Tbe 
policy  in  this  case  was  in  the  possession  of 
the  deceased  at  the  time  of  his  death  in  the 
stale  of  Washington,  and  I  do  not  think  that 
it  differs  materially  from  any  other  policy 
of  insurance,  so  far  as  this  question  is  con* 
cemed.  Saving  been  Issued,  It  bos  become 
a  material  part  of  the  contract  between  the 
parties  to  it. 

The  case  of  Holyoke  v.  Union  Mut.  L.  Int. 
Ch.,  33  Hun,  75,  is  cited  by  defendant,  and 
IsBomewbatln  point.  In  that  case  the  plain- 
tiff, as  executrix  of  George  £.  Holyoke, 
brought  an  action  In  Uils  state  against  the 
Insnrance  company  (a  New  York  corpora- 
tion) for  the  purpose  of  recovering  the 
amount  of  a  paid-up  policy  Issued  upon  the 
life  of  one  Alfred  o.  Perkins,  a  resident  of 
the  state  of  Maine,  and  by  him  assigned  to 
Holyoke.  The  plaintiff's  testator  died  in 
Brooklyn,  N.  Y.,  May  7,  1876,  where  he  had 
continuouslv  resided  for  16  years  prior  to  hia 
death,  and  ne  left  a  will  by  which  he  Im- 
queathed  and  devised  his  whole  proporty  to 
his  wife,  the  plaintiff,  which  wiU  was  duly 
admitted  to  probate  in  Kinga  county,  and  on 
June  8,  1876,  letters  of  administration  were 
Issued  to  the  plaintiff.  After  the  death  of 
Mr.  Holyoke  the  assignment  was  found 
amoog  his  effects  at  his  office  In  the  city  oi 
New  York,  and  was  delivered  to  the  plain- 
tiff, and  had  been  in  her  possession  up  to  the 
commencement  of  the  action.  On  October 
8,  1878,  Alfred  S.  Perkins,  Uie  insured  per* 
son,  died,  and  the  plaintiff  immediately  gave 
proper  proofs  of  his  death,  and  otherwise 
duly  performed  all  the  conditions  required 
of  her  by  the  policy,  and  demanded  Its  pay- 
ment. The  defense  interp<»ed  was  that  the 
assignment  in  question  was  a  collateral  as- 
signment onlv  to  secure  Perkins'  indebted- 
ness to  Holyoke,  and  that  the  amount  due  tbe 
latter  had  been  paid,  and  that  letters  of  ad- 
ministration with  the  will  annexed  upon  the 
estate  of  Holyoke  had  been  Issued  to  one 
Percival  Boaney  by  tbe  probate  court  ot 
Cumberland  county.  Me. ,  and  that  the  policy 
of  insurance  was  in  tbe  state  of  Maine  at  the 
time  of  Holyoke's  death,  and  had  been  br 
Bonney  assigned  to,  and  was  then  held  and 
owned  by,  another  person  residing  in  the 
state  of  Maine.  Ttie  court  held  tlut  at  the 
time  of  the  death  of  Qeorge  Holyoke  the  legal 
title  to  the  policy  In  controversy  waa  vested 
In  him ;  that  he  held  written  assignment  of 
the  policy ;  and  that  In  cootemplatTon  of  law 
it  was  in  his  possession.  Tbe  policy  waa, 
however,  as  matter  of  fuct,  in  the  state  of 
Maine  when  the  testator  died,  and  was  taken 
possession  of  by  tbe  admlulslrator  of  hie 
goods,  etc.,  with  the  will  annexed,  who  had 
been  appointed  by  the  probate  court  in  tlie 
latter  state.  The  court  said  It  was  immate- 
rial whether  tbe  assienment  to  Holyoke  by 
Perkins  was  as  collateral  security  for  the  debt 
due  from  the  latter  to  Holyoke,  or  whether 
It  waa  an  absolute  one.  If  collateral,  the 
debt  was  due  from  Perkins  himself,  and,  !• 
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being  a  resident  of  Maine,  do  one  could  en- 
force payment  of  the  debt  in  the  courts  of 
Maine,  or  release  or  control  the  same,  save 
an  administrator  appointed  In  that  state,  and 
that,  if  the  assignment  were  absolute,  the 
policy  of  insurance  Is  the  thing  which  formed 
a  part  of  the  property  of  the  testator ;  that 
the  assignment  was  only  a  muniment  of  title 
to  that  property,  and  must  .follow  the  thing 
assigned.  It  was  stated  that.  If  the  testator 
bad  left  a  chattel  In  Maine  which  remained 
In  that  state  until  after  his  death.  It  was 
clear  that  the  chattel  would  belong  to  the 
administrator  In  Maine  as  against  the  ad- 
ministrator in  New  York,  although  the  bill 
of  sale  transferring  the  chattel  to  the  testator 
was  found  among  his  papers  in  New  York, 
because  admintBteatltoi  of  the  property  of  the 
deceased  person  f!an  be  bad  onW  In  the  juris- 
diction where  the  property  is  f^und  after  the 
death  of  such  person,  and  the  fact  that  the 
property  in  controversy  Is  a  chose  In  action 
mases  no  difference  In  tlie  rule  of  law  on  this 
subject.  Upon  appeal  to  this  court  the  de- 
elsfon  of  the  general  Uxm  was  afitrmed  upon 
the  opinion  delivered  by  the  court  below. 
84  N.  Y.  648.  Tliere  are  some  expressions 
In  the  opinion  delivered  In  the  supreme  court 
In  this  Hdyoke  Com  which  we  might  doubt 
the  correctness  of.  While  the  decision  it- 
self, upon  the  facts  appearing  in  the  report 
was  proper,  we  do  not  think  that  the  mere 
fact  that  a  policy  of  insurance  if  found  on 
the  person  of  an  individual  dying  In  another 
state,  but  who  was  a  resident  of  this  state 
at  the  time  of  his  death,  would  preclude  the 
maintenance  of  an  action  by  an  administrator 
appointed  here  upon  the  policy  in  the  courts 
01  this  state  against  a  company  residing  here. 
A  simple  contract  debt  (and  such  is  a  policy 
of  Insuranoe)  Is  assets  where  the  debtw  re- 
sides, even  though  eTidenced  by  a  written 
instrument.  Wyman  v.  United  Statei,  109  U. 
8.  e64,  27  L.  ed.  1068 :  Nev  England  Mut.  L. 
lui.  Oo.  V.  WoodvioHh.  Ill  U.  8.  188,  28  L. 
ed.  879;  Chapman  v.  Fish,  6  Hill,  A54.  The 
case  of  Mtfrritson  v.  Mutual  L.  2ns.  Co.,  57 
Hun,  97,  la  something  like  the  Holyoke  Case, 
and  it  was  held  by  the  general  term,  first  de- 
partment, that  the  administrator  In  New  York 
could  not  enforce  the  payment  of  a  policy  of 
Insurance  issued  by  a  company  incorporated 
In  this  state  to  a  resident  of  the  state  of 
Maine,  where  the  policy  had  never  thereafter 
beeti  within  the  state  of  New  York,  even 
though  the  principal  office  of  the  company 
was  in  the  city  of  New  York.  It  was  stated 
that  the  policy  In  question,  not  having  been 
In  the  stAte,  could  not,  under  the  principle 
of  the  Bolpofco  Cote,  form  any  part  of  the  as- 
sets  of  the  deceased  to  which  the  plaintiff, 
an  administrator  appointed  In  the  city  of 
New  York,  acquired  title.  Tliat  case  does 
not  seem  to  have  been  brought  to  this  court. 

The  Uicta  in  the  caae  of  Slew  Bngtand  Mut. 
L.  In$.  €b,  T.  Woodvtorth,  cited  tupra,  are 
•■follows:  Tbe  husband  of  the  Insured  com- 
menced an  action  against  the  Insurance  com- 
pany in  the  state  of  Illinois,  altliough  the 
party  insured  (his  wife)  died  in  the  state  of 
New  York,  and  the  insurance  oooipany  was 
OTjHDliad  under  the  laws  of  the  state  of  Mas* 
•aduuetts,  and  It  was  nly  after  tbe  death  of 
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the  wife  that  the  husband  came  into  XlllDoia 
baTtngttia  Inurance  policy  in  hit  posses- 
sion. The  United  States  Snpnme  Court  held 
that  m  oompany  may  be  regarded  as  present 
in,  and  an  inhabitant  ot,  the  state  where  it 
has  an  agent  upon  whom,  pursuant  to  the 
laws  of  that  state,  process  may  be  served, 
and  that  an  administrator  is  duly  appointed 
In  such  state  when  the  policy  is  brought 
within  the  state  prior  to  such  appointment, 
although  the  person  insured  died  outside  the 
limits  of  the  state  and  not  a  citizen  thereof. 
As  the  company  is  to  be  regarded  as  an  In- 
habitant of  the  state  where  Its  agent  Is  thue 
served  with  process,  tbe  court  held  that  tht 
principle  that  a  simple  contract  debt  followed 
the  person  of  Uw  debtor  wat  not  invaded, 
because  the  debtor  was  present  In  the  state 
of  Illinois  when  the  suit  was  commenced  bj 
the  husband  as  his  wife's  administrator,  fac- 
ing at  the  same  time  the  beneflciarr  under 
the  policy.  Under  such  facts  the  policy  was 
assets  in  the  state  where  It  was  when  tiie  ad- 
ministrator was  appointed.  In  this  case  the 
fact  is  the  same ;  that  is,  the  state  of  Wash- 
ington bad  enftoted  a  law  proTidlnjg  for  tte* 
designation  of  an  agent  by  a  foreign  oom- 
pany, upon  whom  process  could  be  served 
for  It,  and  the  company  had  duly  appointed 
such  an  agent,  and  process  was  properl7 
served  upon  him  In  the  action  by  the  Wuh- 
ington  administrator  upon  the  insurance  pol- 
icy in  question.  Within  the  above  case  la 
Che  federal  court  the  person  of  the  debtw  la 
this  case  was  within  tiie  state  of  WashingtOD, 
and  the  debt  could  be  collected  there  as  well 
as  here.  It  is  a  case,  therefore,  of  a  concar- 
rent  jurisdiction,  so  far  as  tbe  general  facts 
go,  and  in  siich  case  the  aitua  oi  the  policy, 
the  death  of  the  insured  in  Washington,  ana 
the  IsBuiug  tit  letters  of  admlnls^atlon  in 
that  state,  and  the  prior  commencement  of 
the  Washington  action,  Are  material  facts. 
In  this  case  we  do  not  assert  that  the  courts 
of  this  state  might  not  have  had  jurisdiction 
to  entertain  this  action,  even  though  the 
policy  were  in  the  state  of  Washington,  pro- 
vided the  courts  of  that  state  bad  not  ut- 
pointed  an  administrator,  and  tbe  adminis- 
trator thus  appointed  had  not  oommenoed  an 
action  on  the  policy  prior  to  tbe  action  In 
this  state.  On  the  contrary,  we  are  inclined 
to  the  opinion  that  jurisdiction  of  thisat^laa 
would  in  such  event  be  entertained  by  the 
courts  here.  But  In  the  case  of  administra- 
tors duly  appointed  in  each  state,  when  the 
foreign  administrator  flAt  duly  comomiofla 
an  action  by  the  service  of  process  <«pon  as 
agent  of  the  company  to  recover  on  the  pol- 
Hy,  and  the  policy  Is  found  In  the  fotelgA 
state  at  the  death  of  the  assured  in  that  state, 
we  think  the  courts  of  the  foreign  state  have 
obtained  lurisdlction,  and  therefcxe  could 
give  a  full  and  complete  discharge  to  the 
company  if  it  paid  upona  judgmentobtalned 
in  such  action,  and  we  ought  not  to  permit 
a  second  action  In  tba  courts  of  this  state 
upon  the  same  policy.  In  such  a  case  aa 
this  we  think  that  the  principle  of  comi^ 
between  the  states  calls  for  tbe  refusal  on  tas 

fiart  of  the  courts  of  this  state  to  entettaim 
urisdiction. 

It  is  claimed,  however,  that  the  plalntUf 
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might  recover  in  thla  action  under  another 
uj^ct,  mad  In  her  own  right,  irrespectira  of 
her  character  of  administratrix.  It  is  said 
that  the  policy  is  by  its  terms  psyablt;  to  tbe 
legal  representatives  of  the  insured.  Attco- 
tlon  is  Uien  called  to  the  by-laws  of  the  de- 
fendant, which  states  Its  object  to  be  "  to  pro- 
mote the  well-being  of  all  Its  members,  and 
to  tanibb  mbetanHal  aid  to  their  families 
or  asBigns  In  the  event  uf  a  member's  death. ' 
This,  It  li  said,  means  the  immediste  fam 
illes,  w,  in  other  words,  tbe  depeodeDts  of 
the  members,  and  not  remote  relatives  and 
Immediate  relatives  and  dependents  indis- 
criminately, and  that  this  provision  coupled 
with  the  proof  of  the  dependence  of  tbe  plain- 
tiff nptHi  her  husband  and  that  they  had  no 
diildniit  makes  the  true  constructicm  of  the 
policy  to  be  that  the  amount  due  npon  it 
oelonga,  not  to  the  general  estate  of  Uie  de- 
ceased, bat  to  his  widow.  Oritteold  v.  Saw- 
ywr.  ISS  N.  T.  411 ;  BMum  v.  Grand  Lodge. 
Aapirt  Order  <if  Mutual  Aid,  U2  N.  T.  6^7, 
<M.  We  do  not  think  that  this  argument 
AoQld  prevmil.  Giving  due  couideration  to 
the  by-laws  above  quoted,  the  words  "legal 
npresentatives**  most  still  have  their  ordl- 
nary  meaning.  The  by-law  provides  not 
mily  for  the  well-being  of  Its  members,  and 
for  the  furnishing  of  substantial  aid  to  their 
families,  but  it  adds  words  "or  assiicns," 
■bowing  that  the  oonuHuiy  is  not  lestolcted 
In  Ita  objects  to  tbe  immediate  families  of 
Its  members,  but  the  members  are  themselves 
at  liberty  to  designate  another  than  a  mem- 
ber of  their  fiunlly  as  the  beneflclaiy.  As 
the  members  are  not  in  any  way  restricted 
io  the  naming  of  a  beneficiary  by  any  by- 
law of  the  company  or  by  Its  constitution, 
if  there  ts  any  beneficiary  named  in  the 
oertiflcate  or  policy  itself,  that  person  Is  the 
one  to  whom  the  money  shall  be  diMributed. 
In  Qm  case  at  bar  the  insnred  named  his 
estate  in  his  application  for  insurance  as  tlie 
beneflcisry  thereof,  and  In  the  policy  Itself 
the  words  used  are  "legal  representatives." 
We  see  nothing  in  the  mere  fact  that  the  in- 
sured wu  married,  and  had  no  children,  to 
vary  tbe  ordinary  significance  of  the  words 
*  legal  representat*  ves*  when  used  In  a  pol  icy 
of  Insuraooe.  As  was  said  In  Orituotd  v. 
Sawjfer,  tupra,  the  words  "legal  representa- 
tives" mean,  ordinarily,  ezecntors  or  admin- 
istrators, and  that  meaning  will  be  attributed 
to  them  in  anv  instance  unless  there  be  facta 
existing  whiwi  show  that  the  words  were  not 
used  in  their  ordinary  sense,  but  to  denote 
soma  other  and  different  idea.  The  facts  in 
this  case  are  not  suffloient  to  change  the  ordi- 
nary meaning  of  this  language,  and  we  there- 
fore must  attribute  to  the  insured  an  Inten- 
tim  in  conformity  to  the  ordinary  meaning 
given  to  those  words.  We  think  that  such 
■leaning  is  strengUwned  if  reaort  be  had  to 
the  written  application  herein,  because  there 
the  insured  designates  the  beneficiary  as  his 
estate.  That  expression.  It  seems  to  us,  is 
equivalent  to  all  the  property  which  a  man 
leaves  behind  him  at  tbe  time  of  his  death. 
Tofhr  T.  Dodd,  68  N.  Y.  885.  849.  A 
testator  freauently  uses  in  a  will  the  ex- 
piBMlon,  "all  my  estate  I  give,  devise,  and 
bequanth,*  or  "all  my  estate,  zeal  ud  per- 
asLR  A. 


sonal."  or  "sll  my  estate  of  every  name  and 
nature,"  meaning  by  the  expression  idl  the 
property  which  belonged  to  him,  and  which 
could  be  devised  or  bequeathed.  So  here,  by 
the  use  of  those  words,  the  testator  meant  to 
include  the  money  arising  from  this  insurance 
policy  or  certificate  ia  the  general  amount  of 
his  property,  oi  that  which  would  be  left 
behind  him  to  be  distributed  to  his  next  of 
kin  as  in  case  of  intestacy.  In  such  ca5«.the 
administrator  represents  this  estate  which  is 
to  be  added  to  by  the  payment  of  this  money, 
and  such  administrator  takes  the  estate,  to- 
gether with  the  addition  tlius  made  to  It  as 
a  trustee,  to  be  distributed  to  those  who  by 
law  are  entitled  to  it.  We  do  not  think  that 
under  the  circumstances  arising  in  this  case 
the  creditors  of  tbe  insured  would  take  any 
Interest  in  or  right  to  any  portion  of  tiie 
money  arising  from  this  policy.  Tbe  statute 
under  which  tbe  defendant  is  organized  pro- 
vides th&t  tbe  money  arising  from  such  in- 
surance shall  be  exempt  from  execution,  and 
sliall  not  be  liable  to  be  seized,  taken,  or  ap- 
propriated by  any  legal  or  equitable  proces* 
to  pay  any  debt  or  liability  of  the  member. 
Reading  the  statute  In  connection  with  the 
language  used  by  tbe  deceased,  and  it  would 
seem  to  be  plain  that  he  intended  this  money 
should  go  to  bis  legal  representatives,  to  be 
appropriated  by  them  free  from  his  own 
debts,  and  for  the  benefit  of  those  who  would 
take  his  estate  under  the  statute  of  distribu- 
tions. The  administrator  of  this  estate, 
therefore,  represents  the  claims  of  those  who 
may  be  eventually  entitled  to  the  money 
arising  from  the  payment  of  this  policy,  ana 
neilher  tlie  widow  nor  the  next  of  kin  could 
maintain  an  action  in  their  own  right  for  the 
recovery  of  any  portion  of  this  money.  In 
BUhop  V.  Grand  Lodgt,  Bmpirt  OrdtrofMut- 
vol  Aid.  m  N.  T.  627,  we  simply  held  that 
in  the  abseace  of  any  certificate  designating 
the  beneficiary,  wlicre  no  policy  or  certificate 
had  been  issued,  there  was  enough  in  the 
constltutioD  aud  by-laws  of  that  company  de- 
fendant to  enable  the  court  to  say  that  the 
parties  entltl«l  to  Uie  moneys  arising  from 
the  insurance  were  those  to  whom  tbe  estate 
of  the  deceased  would  pans  as  in  case  of  in- 
testacy, and  that  tlie  adnilnlatratrix  had  suf- 
ficient interest  in  the  fund  to  sustain  tbe  ac- 
tion In  her  capacity  as  such,  and  that  the 
money,  while  subject  to  dlstrlbutlou  as  In 
case  ot  intestacy,  yet  still  would  be  a  specie) 
fund  subject  to  tbe  exemption  provided  for 
In  the  act  of  incorporation,  and  would  not  be 
liable  for  tiie  payment  of  the  debts  of  the  de- 
cedent, or  to  be  taken  on  any  process  in  tbe 
payment  of  such  debts.  We  did  not  hold  In 
lliat  case  that,  where  an  administratrix  had 
lieen  apr'ointed,  those  who  were  the  next  of 
kin  could  themselves  maintain  an  action  for 
the  recovery  of  the  money  due  under  the  pol- 
icy or  certificate  of  menibership,  nor  did  we 
hold  that  tbe  administratrix  could  herself 
maintain  the  action  in  any  other  cl)aructer. 
We  cannot,  therefore,  see  any  way  by  nliicb 
the  plaintiff  ought  to  be  permtttud  to  main- 
tain her  action,  either  as  administratrix,  or 
as  the  widow  and  alleged  sole  benetloiary 
covered  by  the  policy.  We  eon  ten  that  we 
do  not  see  bow  the  mmey  arising  from  th» 
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KyowDt  under  Uiii  poli^  or  certificate  can 
made  liable  tor  aar  of  the  debts  of  the  de- 
ceased tnj  more  in  the  state  of  WariilngtOD 
than  Id  case  the  action  was  brought  here. 
The  Btatute  under  which  the  company  Is  or- 

fanlzed  makes  provision  upon  that  subject; 
ut,  as  the  courts  of  Washington  bare  juris- 
diction of  that  question,  it  will  be  matter 
for  tUem  to  decide,  whldi  they  will  do  tn  a 
manner  consistent  with  their  rlewt  of  the 
law. 

The  judgment  in  thit  action  ought  not  to 
itand,  and  it  mtut  therefore  be  rewrted,  and, 
as  the  plaintiff  cannot  In  aoT  event  succeed 
upon  a  new  trial,  her  compiaint  should  be 
diamiased,  with  coats  out  of  the  estate. 

All  concur,  except  O* Brian,  y.,  not  sit- 
ting. 

Judgment  acomdlnglj. 


PEOPLE  of  the  State  of  New  York,  Seipt,, 
e. 

WiUiam  F.  RATHBONB.  AppL 


A  WMwtltiitlffMril  pvorteiOB  pvotailittiBf 
a  pablle  offlcM^  from  reeelTtoif  anjr  fk«e 
pmaaor  free  tranaportatloD  appliastoanotarj 
pDbUo  who  la  appolDtad  by  the  govemor  and 
takes  an  offl<dal  oath  and  whose  tena  <a  olBoe, 
powers,  and  duties  are  fixed  by  law> 

(April  «,U«U 

APPEAL  by  defendant  from  a  judrment  of 
the  Oeoeral  Term  of  the  Supreme  Court, 
Third  Department,  afflrmiog  a  judgment  of 
•  special  term  for  Albany  C^un^  OTerruliog 
a  demurrer  to  the  complaint  In  an  action 
brought  to  remove  defendant  from  his  office  of 
notary  public  for  violating  the  coDaiitutional 
provision  against  public   oflScers  receiving 
passes  from  railroads.  Affirmed. 
The  facts  are  stated  in  the  opinion, 
Mr.  X*ewi«  E.  C»rr.  for  appellant: 
A  notary  public  la  not  a  "public  officer" 
within  the  meaning  and  intent  of  Bubdivision 
41  oF  article  13  of  the  new  Constitution,  and 
therefore  not  subject  to  its  provisions. 
A  constitution  is  a  law. 
Minitxippi  d;  M.  S.  Co.  v.  Me(Xun.  77  V. 
8.  10  Wall.  611,  19  L.  ed.  997. 

And  to  its  provisions  must  be  applied  the 
^neral  rules  of  statutory  construction. 

People  V.  Potter,  46  N.  Y.  875;  Jfeicell  r. 
PeojAe,  7  N.  Y.  9. 

It  is  a  cardinal  rule  of  construction  that  the 
intent  of  the  makers  of  the  law  must  eovem, 
and  that  matters  within  the  letter  but  not  with- 
in the  Intent  are  not  included  la  or  affected 
by  it 

RigM  T.  Palmer,  0  L.  R  A.  840,  116  N.  Y. 
«06;  B»  Uviiifftton,  ISl  N.  Y.  94;  t. 


Nora.— On  the  queettoD  who  are  public  oCQcers, 
•ee  note  to  McComlok  v.  Pratt  (UUb)  17  L.  R.  A. 
US:  also  (as  In  eleotkm  commlsaloners)  State  v.  Dil- 
lon (Sla.)  ffiL.  B.  A.  I2t,  and  tas  to  attorn^  Re 
BlokerCN.  H.)  *4  t^B.  A.  7«t 
48L.R.A. 


Potter,  eupra;  BmiA  t.  People,  47  N.  Y.  880; 
Lake  Shan  d  M.  8.  B.  Oe.  y.  Beaek,  (tt  N. 
Y.  889. 

That  intent  la  to  be  ascertained  In  accord- 
ance with  well-settled  rules: 

A.  By  tbe  language  used.  If  clear  and  nnaifr' 
btguoun,  but  this  is  not  the  unfailing  rule. 

Smitft  V.  PKple,  ntpra;  People  v.  Artgte,  109 
N.  Y.  564. 

B.  By  the  oocasfoo  of  the  law  the  ertl  eilit> 
ing  that  caUed  for  a  new  enactment,  and  1^ 
tbe  circumstaocee  leading  to  lis  adoption. 

People  V.  Potter,  Smith  v.  People,  and  Pso^ 
V.  Angle,  npra;  O'Brien  r.  Neie  fork,  189M. 
Y.  648;  IHdite  T.  HdtAuM^,  11  Hon.  671. 

It  i»  not  true  that  the  terms  "office"  and 
'^cer"  have  so  clear,  precise,  and  limited  a 
meaning  that  seardi-may  not  be  made  for  tbe 
inient  wd  purpose  underlying  and  prompting 
their  use. 

Re  Hathofoay.  71  N.  Y.  m 

The  true  test  of  an  office  is  the  nature  and 
character  of  tbe  acts  the  officer  may  perform. 

The  office  Is  of  ancient  origin,  and  notaries 
were  originally  wliat  tbe  wotd  ilgnlAi^ 
writers. 

Tbe  law  of  nations  and  the  customs  of  mer- 
chants added  to  their  authority  by  giving  an- 
tbeniiclty  to  their  acts,  attested  by  tbe  affixing 
of  their  notarial  seals. 

Toung  t.  Bryan,  19  U.  &  6  Wheat.  146,  S 
L.  ed.  998;  Burke  t.  MeKay,  48  U.  S.  9  How. 
66,  11  L.  ed.  181:  Ommeretal  BankefKu^ 
tueky  V.  Yarnum,  49  N.  Y.  969;  Denniatottn^. 
Stemtrt,  68  U.  S.  17  How.  806  16  L.  ed.  998. 

Id  thin  state  tbe  authority  ox  notaries  is  d» 
fined  by  statute.  What  of  a  public  duty  li 
charged  upon  the  notarial  office? 

1.  His  powers  relate  to,  and,  whenever  ex- 
ercised, are  for  private  Interests,  and  on  pri- 
vate behalf. 

8.  Compensation  for  his  services.  In  what- 
ever capacity  be  may  act,  within  his  official 
power,  is  nowhere  charged  upon  the  public 
treasury,  but  must,  In.every  instance,  be  paid 
by  his  employer. 

8.  With  tbe  sole  exception  of  being  required 
on  req  uest  to  affix  his  seal  to  a  ivoteat,  no  duty 
Is  upon  him.  or  upon  the  office^ 

4.  Is  It  the  duty  of  the  state  to  provide  a 
notary  for  the  protest  of  commercial  papert 
Clearly  not,  as  to  anylhingezcept  foreign  bills, 
because  all  other  DeErotiable  paper  may  be  pro> 
tested  without  the  inierventfon  of  a  notaty. 
Burke  V.  McKay,  tupra. 
6.  Is  it  tbe  duty  of  the  state  to  provide  a  no- 
tary to  certify  acRuowledgmenls  or  take  affi- 
davitsT  If  it  be  granted  that  it  be  so  In  a 
qualified  sense  tbe  cooiention  alill  holds  good 
that  be  is  nothing  more  than  a  quad  publte 
officer. 

That  an  attorney  b  not  a  public  officer  with- 
in tbe  meaning  of  that  term  has  been  expressly 

held. 

Re  Oathe  to  be  Taken  by  Attemeye  d  Oeunad- 
on,  20  Johns.  492:  BeHathavMU,  71 N.  Y.  288. 

This  constitutional  provlnon  la  hlghl^ 
penal. 

Whitiaker  v.  Maeterton,  106  N.  Y.  980;  Bon- 
neU  T.  Orimold,  80  N.  Y.  198;  Dean  t.  Metre- 
politan  Ble9.  R,  (h.  119  M.  Y.  540. 

No  law  can  be  sustained  whidi  makea  cm 
guilty  of  a  crime  for  using  his  property,  law^ 
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fully  ftcquired,  In  a  way,  or  for  purpoan  aanc- 
ttooed  by  law  when  acquired. 

Hartung  t.  I'WpU,  33  N.  T.  96;  Batakji  t. 
F^opU,  29  K.  T.  124;  PtopU  t.  O^Nea,  109 
T.  351;  Southmek  v.  ^SbuMtnat,  49  N.  Y.  filO; 
Wynehamer  v.  People.  13  N.  Y.  878;  iVopfo  t. 
««  Comra.  o/  A'fw  Tork,  73  N.  Y.  437;  Pio- 
pie  7.  Nieholt,  79  N.  Y.  583;  PeopU  t.  Wkit- 
lock,  92  N.  Y.  191;  SHernll  t.  C^mf  CAurcsA 
of  PoughkMptUy  131  N.  Y.  701;  Suburban 
Rapid  Troiuit  Oo.  r.  Ifeut  Tork,  128  N.  Y.  510; 
DaA  V.  Fan  f  ^<eej|,  7  Jotaoa.  477.  6  Am.  Dec. 
S81. 

Mr.  T*  B.  Hueoek,  AUjf-Gen,,  for  the 
People. 

Gim^t  J.,  delivered  the  opinion  of  tbe 

court: 

TfalB  action  wae  broaght  to  have  the  office 
held  by  tbe  defendant  as  a  notary  public  in 
and  for  the  county  of  Albany,  in  tills  state, 
adjudfted  to  bare  been  forfeited  for  the  rto- 
latioo  by  him  of  that  provision  of  the  con- 
fltitution  of  tbe  state  which  prohibits  a  "pub- 
lic ofHcer  or  person  elected  or  appolDted  to  a 
public  office  under  the  laws  of  this  state" 
from  reoeivlng  **anj  free  pass,  free  transpor- 
tation, franking  privilege,  etc.,  from  any 
person  or  c<»poralion, "  or  from  making  use 
of  the  same.  The  constitutioaal  provisioa 
referred  to  ia  contained  in  section  5  of  article 
18  of  tbe  Constitution  of  this  state,  which 
was  adopted  at  the  last  ji^eneral  election,  and 
which  went  Into  effect  on  January  1,  1895. 
The  defendant  demurred  to  the  people's  com- 
plaint, for  not  containing  facts  sufficient  to 
constitute  a  cause  of  action ;  and  tbe  question 
for  our  determination  Is  whether  a  notary 
public  fills  a  public  office,  and  la  a  public 
officer,  within  the  meaning  of  the  oonatita- 
tional  provision. 

The  argument  for  the  appellant  proceeds 
upon  the  theory  that  It  could  not  have  been 
Intended  to  include  such  an  office  within  a 
constitutional  prohibition  which  obviously 
was  designed  to  guard  against  the  mischief 
of  a  person  engaged  in  tlie  discharge  of  the 
functions  of  a  public  otflce  being  influenced 
In  his  action  by  a  consideration  for  tbe  cor- 
poration's giving  to  him  free  paasea  or  priv- 
ileges. That  a  notary  public  is  a  public  of- 
ficer I  do  not  think  to  be  open  to  serious 
doubt.  He  Is  one  of  the  "public  officers  of 
this  state"  concerning  whoth  chapter  5  of  the 
RevlFed  Statutes  treats,  and  he  is  therein 
placed  "in  the  class  of  judicial  officers." 
The  office  of  a  notary  public  must  be  filled 
by  appointment  of  the  governor  of  tbe  aiato, 
with  the  conaept  of  the  senate.  The  appoint- 
ee, before  he  enters  upon  the  duties  of  bis 
office.  Is  required  to  take  and  to  file  an  oath 
to  support  the  Constitution  of  the  United 
States  and  of  the  state,  and  to  faithfully  dis- 
charge the  duties  of  hli  office.  1  Rev.  Stat, 
ohap.  5,  title  6,  art.  8.  His  term  of  office  Is 
fixed  by  law.  and  in  chapter  8  of  volume  2 
of  tbe  Revised  Statutes  are  contained  "gen- 
eral provisions  concerning  the  powers  and 
duties  of  certain  judicial  officers,"  among 
whom  arespecified  notaries  public.  All  their 
powers  are  defined  by  law,  and  their  acts, 
within  their  legitimate  sjibere,  have  force  and 
■olemnlty,  because  having  tbe  express  au- 
18L.RA.  2S 


thorizatlon  and  sanction  of  statute,  the  very 
designation  of  "notary  public"  Indicating  a 
relation  which  the  locumbmt  of  the  office  sus- 
tains to  the  body  politic.  It  la  impossible 
to  regard  blm  as  other  than  a  public  officer, 
and  we  are  brought  to  the  consideration  of 
the  proposition  of  tbe  appellant  that  bis  could 
not  be  one  of  the  public  offices  intended  to  be 
Included  within  the  constitutional  provision 
In  question. 

I  concede  the  difficulty — Indeed,  the  Im- 
possibility— of  seeing  any  reason  why  a 
notary  public  should  De  prohibited  from  ac- 
cepting any  privileges  or  favors  from  cor- 
porations. On  its  face,  the  proposition  seems 
absnrd,  and  It  is  not  easy  to  see  the  wisdom 
or  necessity  of  tncwporating  In  ourconatitn- 
llon  a  prohibition  so  unnecessarily  compre- 
hensive in  its  terms,  when  It  would  have  been 
possible  to  specify  the  public  officers  who 
were  probably  aimed  at.  But  It  Is  plainly 
to  be  read  there ;  and  for  tbe  very  reason  that 
it  was  possible  to  designate  the  public  officers 
who  should  be  restrained  from  accepting  the 
favors  of  corporations,  we  are,  perhaps,  the 
less  able  to  disregard  it.  In  the  construction 
of  constitutional  provisions,  tbe  language 
used,  If  plain  and  precise,  should  be  given 
Its  full  effect,  and  we  are  not  concerned  with 
the  wisdom  of  their  Insertion.  As  adopted 
by  tbe  people,  the  intent  is  to  be  ascertained, 
not  from  speculating  upon  the  subject,  but 
from  tbe  words  In  which  the  will  of  the  peo- 
ple has  been  expressed.  To  bold  otherwis* 
would  be  dangerous  to  oiu  political  instita- 
tiona.  The  constitution  Is  the  bails  upon 
which  rests  that  complicated  social  organiza- 
tion called  the  "state."  It  must  be  presumed 
that  its  framers  understood  the  force  of  the 
laneuage  used,  and.  as  well,  the  people  who 
adopted  it.  Not  only  were  the  revisers  of  tbe 
constitution  chargeable  with  knowledge  as 
to  who,  under  our  laws,  were  regarded  as 
public  officers,  but  It  is  to  be  presumed  that 
they  used  the  words  "  public  officer  or  person 
elected  or  appointed  to  a  public  office  under 
the  laws  of  this  state"  with  some,  if  not  a  di- 
rect, reference  to  tbe  claaslflcatlon  made  In 
the  revised  statutes.  It  Is  not  necessary  to 
suppose  that  they  had  in  mind  notaries  pub< 
lie,  but  that,  knowing  of  the  existence  of  the 
various  classes  of  public  officers  created  by 
statute,  they  Intended  by  the  use  of  general 
words  to  Include  all  persons  holding  offices 
In  the  gift  of  the  people.  The  latitude  al- 
lowed in  the  construction  of  legislative  acta 
is  out  of  place,  and  wonld  be  unwise  when 
Interpreting  the  fundamental  law.  Leglsla* 
tion  aims  at  arranging  the  mechanism  of  th» 
state  for  the  benefit  of  Its  members,  and  the 
question  of  intention,  necessarily,  li  oft» 
oF  great  Importance  and  must  be  open  to  ju- 
dicial Inquiry ;  but  the  constitution,  which 
underlies  anil  sustains  the  social  structure  of 
tbe  state,  must  be  beyond  being  shaken  or 
affected  by  unnecessarr  construction,  or  by 
tbe  refinements  of  legal  reasoning.  We  may 
be  compelled  to  have  resort  to  such  in  the 
presence  of  contradictions  or  of  meanlogleas 
clauses,  but  not  otherwise.  I  see  no  case 
here  for  surmising  as  to  the  possible  or  even 
probable  meaning  of  the  section  In  question. 
The  people  have  plainly  declu^d.  In  precise 
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and  UDsmbiguous  words,  tbat  do  public  offi- 
cer flball  receive  or  make  use  of  a  pass,  and, 
within  the  territorial  limits  of  tbe  state, 
that  command  Is  enlorceable,  and  it  must  be 
obeyed  bv  every  person  who  holds  an  office 
which,  like  the  one  before  us,  is  public  in 
Its  relatioDB  to  the  body  politic,  by  reason  of 
the  mode  of  Its  creation  and  of  the  powers 
conferred  and  functions  defined  bj  the  law. 
We  are  not  to  look  beyond  the  instrument 
for  the  purpose  of  ascertaining  the  mischief 
against  which  the  clause  was"  directed,  and 
thus  restrict  its  operation.  Tbe  only  as- 
sumption that  we  have  any  right  to  indulge 
In  is  that  it  wu  made  so  iweepinc  in  its 
terms  In  order  to  prevent  doubts  and  to  ob- 
Tiate  refinements  of  reasonlnfc  as  to  Its  applt- 
cation  to  particular  cases,  under  the  vary- 
ing conditions  of  our  political  life. 

I  cannot  do  belter  than,  at  this  point,  to  ap- 
pend some  forci  ble  remarks  made  by  two  emi- 
nent Judges  of  this  state.  IttPeopisT.  Purdy, 
9  Hill,  86,  BroDson,  J.,  delivering  the  opin- 
ion of  the  court  as  to  the  construction  of  that 
clause  of  the  constitution  which  provides 
that  "  the  assent  of  two  thirds  of  the  mem- 
bers elected  to  each  branch  of  tbe  leeislature 
■hall  be  requisite  to  every  bill  creatfng.  cqm- 
tinulng,  altering,  or  renewing  any  bodv  -po* 
Htic  or  corporate,"  aaid :  "These  words  are 
as  broad  In  their  signification  as  any  which 
could  have  1)een  selected  for  the  occasion  from 
our  vocabulary,  and  there  is  not  a  syllable  In 
the  whole  ins^ment  tending  in  tbe  slightest 
degree  to  limit  or  qualify  the  universality 
of  the  language.  If  the  clause  can  be  so 
construed  that  ft  shall  not  extend  alike  to  all 
oorporations,  whether  public  or  private,  It 
may  then,  I  think,  be  set  down  aa  an  eatab< 
lisued  fact  that  the  English  language  is  too 
poor  for  the  frAmiag  of  fundamental  laws 
which  shall  limit  the  powers  of  the  legisla- 
tive branch  of  the  government."  In  mweU 
T.  Pwfie,  7  N.  T.  0,  Johnson,  J.,  laid  down 
this  rule  with  reference  to  constitutional  con- 
struction :  "If  the  words  embody  a  definite 
■waning  whidi  involves  no  absurdity,  and 


no  contradiction  between  different  parts  of 
the  same  writing,  then  the  meaning  apparent 
upon  the  face  of  the  instrument  is  Uie  one 
wnich  alone  we  are  at  liberty  to  say  waa  in- 
tended to  be  conveyed.  In  such  a  case  there 
Is  no  room  for  construction.  That  which  tb» 
words  declare  Is  the  meaning  of  the  Instm- 
ment,  and  neither  courts  nor  legislatures  havo' 
the  right  to  add  to  or  take  away  from  tbat 
meaning.  This  is  trite  of  every  instrument, 
but,  wlien  we  are  speaking  of  the  most  solemn 
and  deliberate  of  all  human  writings,  those 
which  ordain  the  fundamental  law  of  states, 
the  rule  rises  to  a  very  high  degree  of  sig- 
nificance. It  mast  be  very  plain,  nay,  (£- 
iolutely  certain,  that  the  people  did  not  In- 
tend what  the  language  they  have  cmoloyed, 
in  ita  natural  signltlcation,  importa,  before  » 
court  will  feel  itself  at  liberty  to  depart  from 
the  plain  reading  of  a  constitutional  provis- 
ion." 

The  further  point  that  the  defendant  can- 
not be  subjected  to  the  penal  oonsequeocea 
of  this  constitutional  provision  is  untenable, 
inasmuch  as  the  public  offlow  ta  prohibited 
from  making  use  of  a  pass,  as  well  as  from 
receiviag  one.  It  is  no  answer  to  sa^  that 
the  appellant  having  rightfully  received  a 
free  pass  for  transportation  over  the  railroad 
before  the  constitution  went  into  effect,  can- 
not be  prevented  from  using  wliat  Is  his  prop- 
erty. It  is  doubtful  whether  it  is  to  be  le- 
garded  as  property,  In  the  true  sense  of  the 
term.  But  that  is  of  slight  Importance.  A» 
a  privilege  extended  to  nim  by  the  corpora- 
tion, the  people  may  say  to  him  tliat,  while 
holding  from  them  his  public  office,  he  shall 
not  male  use  of  this  privilege.  The  provis- 
ion was  designed  for  tbe  benefit  of  the  pub- 
lic, and  bad  no  other  object  than  to  do  away 
utterly  with  the  power  of  corporations  to  in- 
fluence any  public  officer  in  the  performance 
of  the  duties  of  his  office. 

For  these  reasons,  I  think  M«  vrdar  and 
judgmmt  Mou  §hotild  b$  affiamed. 

All  concur,  BarlUtt.  J.,  in  resolt. 


tOWA  BUPREMB  COURT. 


6IPP8  BREWING  CO. 

Charles  DE  FRANCE, 

(  Iowa  ) 

1.  An  >»endod  eomplfclnt  alleging  tbat  the 
contract  In  the  complaint  for  tbe  sale  o<  merchsn- 
<Use  was  only  Intended  as  an  agreement  as  to  the 

Hon.— Aa  to  what  Is  the  place  of  a  contract 
where  some  acts  in  making  or  performing  It  are 
done  In  diaerent  states,  see.  In  oonneotlon  with  tbe 
above  case,  antborltles  found  In  notei  to  Seyk  v. 
lU]ler*B  Nat.  Ins.  Co.  (Wis.)  8  L.  R.  A.  US,  and  Bax- 
ter Nat.  Bsnk  v.  Talbot  (Hast)  IS  L.  B.  A.  M;  also 
TUtlnghast  v.  Boston  *  JP.  B.  Lumber  Oo.  d  22 
L.B.A.4SL 

For  law  of  place  as  to  oontimcta  of  martled 
women,  see fwU  to  Bnhav.Bnek  (MoJttlk&A. 

1TB. 

M  L.  a  A. 


price,  and  tbat  no  salsa  were  made  votll  oiOec* 
were  sent  and  aooeptcd,  stales  merelj  oonclu- 
stonsof  law. 

B.  nwMdaoriMerstalppadfriNnXlllaol* 
to  Iowa  Is  an  Iowa  etmiimcA.  where  the 
agreement  Oxlng  tbe  terms  of  sale  Is  forwarded 
from  Illinois  to  Des  Moines  and  there  slffDed, 
making  In  effect  a  oootlnnbBV  oKk  to  sell  on 
terms  stated,  wUeh  offer  Is  aoo^itetf  br  letter  or 
telegram. 

8.  Aa  agi  iiiiiiiriiil  to  ratnra  w  pay  for 
beer  barrel*,  kegs,  and  cases  in  whlob  beer 
shipped  oontnuT  to  law  Is  a  part  of  the  Illegal 
oontntot  which  cannot  be  enforoed,  when  theee 
arttoles  woe  sent  merely  for  the  purpoae  of  com- 
plestog  Oe  sale  of  tbe  beer. 

(Haj  17. 18H.) 

CROSS-APPEALS  from  a  Judgment  of  tb» 
District  Court  fox  Polk  County  In  favor  of 
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defendant  In  u  tclion  brought  to  recover  the 
eoDtnct  price  of  certain  beer  and  the  valae  of 
barrels,  kef^,  and  bottles  which  defendant  had 
failed  to  returo  to  plaintiff  In  accordance  with 
the  agreement,  in  which  the  defendant  had 
put  in  a  counterclaim  for  the  amount  alreadv 
paid  under  the  contract;  the  defcndaot  appeal- 
iDg  from  so  much  of  the  judement  as  lefuwd 
to  permit  hfm  to  recover  the  full  amonat 
claimed,  and  plaintiff  appealing  from  to  much 
of  Ihe  judgment  as  allowed  defendant  to  re- 
coTer  anything  and  refused  the  recovery 
claimed  by  him.  Affirmed  on  plaintiff't' 
peal;  repersfd  on  drfendant'M  apr^eat. 

The  facts  are  stated  in  the  opinion. 

Me$tr$.  Bishop  ft  Wllcozen  for  plalntift. 

Meatrt.  MeVey  A  Cheshire,  for  defend- 
ant: 

The  moment  that  a  letter  addressed  to  the 
brewing  company  was  deposited  In  the  post- 
ofSce  at  Des  Moines  or  a  telegram  was  delir- 
ered  to  the  telegraph  company  in  the  city  of 
Des  Moines,  ordering  liquors  of  (he  plaintiff, 
that  moment  the  contract  for  the  aale  of  that 

guantity  of  liquor  was  closed  and  conaommated 
1  the  city  of  Bee  Moines. 
Moore  t.  n^rwn,  6  Iowa,  279,  71  Am.  Dec. 
409;  Teola-  v.  ffiipman,  88  Iowa,  194, 11  Am. 
Rep.  118:  Farrier  r.  Btorer,  M  Iowa,  484.  50 
Am.  Rep.  762. 

Where  there  Is  a  oontinulng  offer,  aa  there 
oertaioty  was  In  thla  case,  and  the  party  to 
whom  it  is  made  does  order  goods  named  in 
laid  continuing  offer,  the  contrart  Is  made  and 
executed  where  the  acceptanoe  is  mnde. 

Anson,  Coot.  p.  68;  Great  Northern  R.  Go. 
T.  Witham,  L.  R.  9  C.  P.  16;  Jtidd  v.  Day 
Broa.  SO  Iowa.  247;  MvKaUne  Water  Oo.  t. 
Muaeatine  Lumber  Co.  85  Iowa.  112;  Damb 
mann  ▼.  Rittler,  70  Md.  880;  2  Parsons,  Cont. 
857;  Wo^v.  W%llite,dSI\\.  88;  Jenkinev.  Green, 

27  BeaT.  487;  Chippendale  ▼.  Thurtton,  4  Car. 
&  P.  101;  Ifew  Brunnnek  <ft  0.  R.  Co.  t. 
Wheeier,  12  Fed.  Rep.  877;  Boeton  d  M.  Rail- 
road T.  Barttett,  8Cusb.  224;  Thaperv.  Bvreh- 
urd.  99  Mass.  608;  Eeiter  v.  Tbarru,  8  CaI.  147. 

If  a  coDitnct  to  invalid  when  it  is  made,  It  to 
faiTBlld  everywhere  else. 

See  8  Am.  &  Eng.  EnCTclop.  Law,  pp.  652, 
553,  and  attthoritica  cited  in  notee. 

When  the  brewing  company  agreed  to  sell 
this  liquor  in  refrigerator  cars  and  deliver  it 
"on  track  In  Des  Moines,"  then  the  property 
did  not  pasi,  nor  the  title  thereto,  until  deliv- 
ery in  accoraance  with  the  contract,  to  the  de- 
fendant in  Des  Moinea,  and,  while  the  property 
was  In  transit,  the  carrier,  Instead  of  being  the 
uent  of  the  buyer,  was  In  fact,  the  agent  of 
the  seller,  the  brewing  company. 

Derine  v.  EdwardM,  101  111.  188;  Murray  t. 
J.  J.  Niehol*  Mfg.  Co.  84  N.  T.  8.  R  62;  Piaj/- 
fyrd  V.  Mercer,  22  L.  T.  K.  8.  41;  21  Am.  & 
£ng.  Encyckm.  Law^p.  628-580:  9  Ben- 
temin.  Sales,  S  1040;  ZTumpaim  v.  (Hneinnati, 
W.  A  Z.  R.  Co.\  Bond,  C.  O.  162;  Hooper  v. 
Chicago  <e  if.  W,  R.  Ch.  27  Wis.  81,  9  Am. 
Rep.  439;  Hmitie  v.  Murray,  78  N.  Y.  252; 
The  '•Venue,''  12  U.  8.  8  Cranch,  268-257,  8 
U  ed.  563.  564;  Suit  v.  Woodhall.  113  Mass. 
881;  Ohm.  t.  OreenJIeld,  121  Mass.  40;  Mandv. 
Ihta,  98  Ind.  5S1,  47  Am.  Rep.  168;  Piereon 
V.  Boag,  47  BarU  218;  Underh&l  v.  Mntkegon 
Booming  Oo.  40  Mich.  MO;  McLaughlin  v. 

28  L.a  A. 


Martton.  78  Wto.  670;  Vote  T.  Bagk,  Oovp. 
294,  296;  Jenner  v.  Smith,  L.  R  4  O.  P.  870; 
Merchante  Nat.  Bank  of  Cincinnati  v.  Bange. 
102  Mass.  291;  United  Statee-r.Woodrvff,  89  U. 
S.  22  Wall.  180,  188,  22  L.  ed.  868.  868;  Whit- 
loekY.  Workman,  16  Iowa,  851;  Sedgtoiek  y. 
(Mtingham.H  Iowa, 612;  FbtvetiY.  Riekmond, 
87  Ga.  09;  Melfml  v,  Braun,  5S  N.  J.  L.  «17; 
Jchutm  V.  BaHef,  17  Colo.  59. 

If  the  goods  are  sold  to  be  delivered  In  the 
place  where  the  sale  is  prohibited,  the  purchafier 
will  not  be  held  liable.  The  sale  In  such  In- 
stance would  not  be  complete  in  the  foreign 
state,  and  the  conlxact,  being  repugnant  to  the 
laws  of  the  country  which  made  the  prohiU* 
tion,  could  not  there  be  enforced. 

Smith  V.  Godfrey,  28  N.  H.  879,  81  Am. 
Dec  617;  BiU  v.  Spear,  50  N.  H.  258,  9  Am. 
Rep  205;  Banehorr.  Manaet,  47  Me.  68;  TVfsr 
V.  Carlisle,  79  Me.  210;  WauerioOrY.  Bout^, 
84  Me.  165. 

Both  parties  understood  and  intended  that 
liquors  were  to  be  delivered  at  the  place  ex- 
pressly agreed  upon,  and  there  is  not  a  word 
in  the  record  to  the  contrary.  Besides,  It  would 
have  been  Incompetent  for  the  court  to  have 
allowed  the  introduction  of  evidence  to  show 
what  the  brewing  company  intended  the 
use  of  these  plain  terms.  They  qwakfor  them- 
selves and  need  no  explanation. 

Barrett  v.  WheeUr,  71  Iowa,  862;  21  Am.  ft 
En<r.  Encyclop.  Law,  p.  478. 

The  contract  on  which  the  liquw*  In  quea- 
tion  were  sold  was  void. 

McClain's  Code,  §  2407. 

If  llie  contract,  by  Its  terms,  was  to  be  per- 
formed in  Iowa,  and  was  performed  in  this 
state,  its  validity  la  to  be  determined  by  the  laws 
of  Iowa  without  regard  to  where  it  was  made. 

Butten  V.  Oldt,  11  Iowa,  1;  Arnold  v.  Pot- 
ter, 22  Iowa,  194;  Burroiei  v.  Stryker,  47  Iowa, 
477;  Bigelow  v.  Burnham,  88  Iowa,  120;  Story, 
Confl.  L.  242.  280,  281;  8  Am.  &  Eng. 
Encyclop.  Law,  p.  661,  aikd  authorities  cited  in 
notee.  See  also  tlie  following  cases  already 
cited  in  this  brief: 

Smith  V.  OMfAwy,  88  K.  H.  879.  61  Am. 
Dec  617;  HiO  v.  Spear.  50  N.  H.  858.  9  Am. 
Rep.  205;  TV&r  v.  Cartiale,  79  Me.  210;  Wa§- 
etrboehr  t.  Boulter,  84  Me.  165. 

The  defendant  should  have  recovered  the 
cash  be  paid  the  brewing  company  for  liquors 
dellverea  to  him  under  the  contract 

Church  V.  Simpaon,  25  Iowa,  408;  Becker  v. 
Betten,  80  Iowa,  668;  Woodward  v.  Spiiree,  41 
Iowa,  677:  Tolman  v.  Johnaon,  48  Iowa,  127; 
Connolly  v.  Searr,  72  Iowa,  228;  jSsAtfkr  T. 
Roeenfield,  75  Iowa,  465. 

The  brewing  company  cannot  offset  against 
the  cash  paid  the  value  of  the  empties  not  re- 
turned. 

Reynolde  v.  NiehoU,  12  Iowa,  898;  I^nghom 
V.  We»Uake.  86  Iowa,  546;  DiOon  v.  Allen^  48 
Iowa,  299,  26  Am.  Rep.  145;  Tootle  v.  Taylor, 
64  Iowa,  629;  Mclntoiih  v.  WHeon,  81  Iowa. 
889.  See  also  8  Am.  &  Eng.  Encyclop.  Law, 
pp.  668-872,  and  neiet. 

In  cases  of  gratuitous  bailment  for  the  bail- 
or's sole  benefit,  the  bailee  to  only  liable  for 
gross  negligence  or  breach  of  good  faith. 

Jourdan  v.  BnS,  1  Iowa,  186;  Dougherty  t. 
Poaegate,  8  Iowa,  88:  Btoiy.  Batlm.  g  23;  2  Am. 
A  Eng.  Enpyckq).  Law.  p.  62.  and  authorities 
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died  In  note;  Tinter  t.  /VM5on«.  7  N.  T.  485, 
97  Am.  Dec  680;  Ihtnlapy.  Oleaton,  18  Hlch. 
158,  08  Am.  Dec.  331. 

Robinson.  J.,  delivered  the  opioloii  of 
the  court: 

On  the  28th  daj  of  March.  1891,  the  parties 
to  this  action  entered  into  an  agreement  (n 
writing,  of  which  the  following  is  a  copy : 

"Peoria.  111.,  March  26,  1691.  Mr.  cW 
De  Fnnoo,  Des  Molaet,  Iowa— Dear  Sir: 
We  propose  to  Bell  you  our  keg  and  bottled 
beer,  in  refrigerator  cars,  delivered  on  track 
lo  Des  Moioea,  from  time  to  time,  as  you 
mar  order,  on  the  following  terms  and  con- 
dltiona  for  the  term  of  one  year,  viz. :  Keg 
beer  (our  best  brands),  $6,00  per  barrel. 
Bottled  beer.  'Amberlln,*  in  cases,  3  dozen 
quarts,  $1.60  per  case.  Bottled  beer,  'Ex- 
port, *  in  cases,  3  dozen  quarts,  $1. 40  per  case. 
After  the  first  two  cars,  cash  to  accompaoy 
each  subsequent  order ;  thus  allowing  a  credit 
fOT  two  care.  All  empty  Itegs,  cases,  and 
bottles  are  to  be  shipped  back  promptly,  and 
at  the  end  of  aiz  months  from  date,  and,  on 
the  first  settlement,  all  empties  not  in  sight 
must  be  paid  for  at  the  ifollowing  rates : 

MberreliO  |2l26  each. 

U  (ke«8)  O   |1.60  each. 

M(ponfea)0  |L0O  each. 

ObmsC   eaoh. 

Bottles  {quarta)  0   M  per  dos. 

"If  mutually  agreed,  this  proposition  may 
be  renewed  for  a  longer  period.  Yours,  re- 
sflBCtfullv,  Gipps  Brewing  Company." 

"  Des  Moines.  Iowa,  March  38, 1891.  I  ac- 
cept the  above  proposition.  Charles  De 
Irancc." 

"Dos  Moines,  Iowa,  March  38,  1891.  We, 
the  undersigned,  hereby  guaranty  the  faith- 
ful performance  of  all  the  stipulatloDS  and 
conaitlons  of  the  above  agreement,  and  the 

ftayment  of  all  money  due  said  Gipps  Brew- 
ng  Company,  of  Peoria,  Illinois,  from  said 
Chas.  De  France,  by  reason  of  said  agree- 
ment  8.  O.  Cogswell.    F.  C.  Norfolk." 

During  the  sprlug  and  summer  of  that  year 
the  plaintiff  shipped  to  Qie  defendant  at  Des 
Moines  beer,  in  barrels,  kegs,  and  cases  of 
the  aggregate  value,  as  fixed  by  the  agree- 
ment, of  $6,033.67,  and  money  was  paid,  and 
cases  returned,  to  the  value  of  $8,340.16. 
The  plaintiff  seeks  to  recover  tbe  remainder 
of  the  agreed  price.  The  defendant  alleges 
that  the  agreement  between  the  parties  was 
to  be  performed  In  this  state ;  that  It  was  tot 
the  sale  of  intoxicating  liquors ;  that  defend- 
ant was  not  authorized,  under  the  laws  of  this 
state,  to  purchase  or  to  own,  or  keep  with 
Intent  to  purchase  or  own,  or  keep  with  In- 
tent tu  sell,  intoxicating  liquors;  that  the 
sj^reement  was  in  violation  of  the  laws  of 
this  state;  and  that  the  liquors  in  question 
were  sold  to  him  under  the  agreement,  in 
violation  of  law.  Ttw  defendant  further 
alleges  that  on  tbe  night  of  August  16,  1891, 
his  place  of  business  was  destroyed  by  Sre, 
and  that  In  It  were  beer  barrels,  kegs,  and 
cases  owned  by  tbe  plaintiff,  which  tlie  par- 
ties agree  were  of  the  value  of  $1,612.70, 
which  were  also  destroyed ;  Uiat  the  fire  was 
without  fault  on  his  port ;  and  that  he  is  not 
liable  to  tbe  plaintiff  for  its  property,  which 
I8L.R.A. 


was  burned  as  stated.  In  his  counterclaim 
tbe  defendant  asks  to  recover  the  amount  of 
the  payments  for  beer  he  has  made  under  tbo 
agreement,  which  is  admitted  to  be  $3,579.- 
60.  The  judgment  rendered  was  for  what 
remained  of  that  amount  after  deducting 
therefrom  tbe  value  of  the  barrela,  kegs,  and 
coses  burned. 
1.  Before  tbe  trial  was  commenced  the 

filalntlff  filed  an  amendment  to  tbe  petition, 
n  which  it  alleged  that  the  contract  inserted 
in  the  petition,  and  which  we  have  set  out, 
was  not  the  contract  for  tbe  sale  of  the  mer- 
chandise for  the  value  of  which  this  action 
is  brought,  but  only  an  agreement  as  to  what 
the  prices  should  be  for  merchandise  defend- 
ant should  order  from  time  to  time,  and  waa 
only  intended  to  be  the  basis  or  price  list  for 
such  sates  as  the  parties  to  it  should  after- 
wards agree  upon ;  that  no  sales  were  made 
until  orners  were  sent  to  and  accepted  by  tbe 

filaintlfl;  and  that  the  agreement  was  bind- 
ng  upon  the  parties  thereto  as  to  tbe  price 
of  the  merchandise  sold  for  one  year.  A 
motion  of  the  defendant  to  strike  the  amend- 
ment from  the  files  wns  sustained,  and  of 
that  ruling  the  plaintiff  complains.  It  is  not 
alleged  that  the  agreement  first  made  was  set 
aside,  or  in  any  manner  modified  by  a  sub- 
sequent one.  and  the  amendment  appears  to 
have  been  Intended  to  interpret  tbe  agree- 
ment, and  to  state  Its  effects.  Its  statementa 
were  in  tbe  nature  of  conclusions  of  law,  and 
it  was  properly  stricken  from  the  files. 

3.  It  is  admitted  that,  if  the  contracts  of 
sale  In  question  were  Iowa  contracts,  they 
were  in  violation  of  the  laws  of  this  state, 
and  tb&t  appellant  cannot  recover  for  the 
liquor  sold.  It  Is  contended  by  the  ap- 
pellant tliat  the  sales  were  made  in  the  stata 
of  Illinois,  and  are  governed  by  the  laws  of 
that  state,  nhicb  permit  sales  of  the  char- 
acter of  those  in  question.  It  will  be  ob- 
served that  tbe  contract  set  out  does  not 
purport  to  effect  any  sale  whatever.  On  the 
part  of  the  plaintiff  it  is  an  offer  to  sell  l>eer 
of  certain  kinds  In  specified  packages,  at 
stated  rates,  on  terms  indicated.  It  did  not 
bind  tbe  defendant  to  make  purchases,  but 
was  desijirned  to  induce  him  to  do  so,  and  to 
make  definite  tbe  terms  and  conditions  upon 
whidi  he  could  rely.  Tbe  orders  he  gave 
were  based  upon  that  agreement,  and  were 
governed  in  al  1  respects  by  it.  That  is  shown 
beyond  question  by  the  correspondence  and 
dealings  between  the  parties.  When  beer 
was  shipped  to  defendant,  an  expense  bill, 
but  no  bills  of  lading,  was  sent  to  him. 
There  is  nothing  that  shows  that  the  beer  waa 
delivered  tohimon  tbe  cars  at  Peoria,  where 
it  was  shipped.  The  place  and  manner  of 
delivei?  were  fixed  by  the  contract,  and  was 
to  be  "in  lefrigeratoroars,  delivered  on  track 
in  Dee  Moines,  from  time  to  time,"  as  de- 
fendant should  order.  It  whs  bis  right  to 
losist  upon  delivery  In  Des  Mutnes,  and  he 
could  not  be  compelled  to  accept  the  l>eer 
elsewhere.  Nor  Is  there  anything  in  the 
record  to  show  that  he  waived  his  rights  in 
that  respect.  Tbe  charges  for  transportation 
were  paid  in  the  first  inst«nce  by  the  defend- 
ant at  Des  Moines,  but  were  deducted  from 
the  contract  price  of  the  beer.  The  agreement 
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fixing  the  U  rmi  of  sale  wai  forwarded  to  Des 
Hoines,  and  there  signed.  It  contained,  in 
effect,  a  continuing  offer  to  sell  beer  on  the 
terms  stated.  See  Mvteatim  Water  Go.  t. 
MuacaUnt  Lumber  Co.  86  Iowa,  113 ;  Judd  t. 
Day  Bro$.  60  Iowa,  847.  That  offer  was  ac- 
cepted when  a  letter  was  writteo  or  telegram 
sent  ordering  beer  to  the  extent  of  the  order, 
and  the  acceptance  took  effect  from  the  time 
the  letters  were  mailed  and  the  telegrams 
were  sent.  IBirrier  v.  Storo',  68  Iowa,  487, 
SO  Am.  Rep.  762;  Tmter  T.  SMvman,  88 
Iowa,  196,  11  Am.  Rep.  118.  The  beer 
ordered  was  delivered  at  I>es  Moines,  as  re- 

auired  by  the  contract.  We  conclude  that 
le  sales  were  made  in  this  state,  and  that 
thej  are  governed  by  its  laws  which  were  in 
force  at  that  time.  Our  conclusion  Is  sus- 
tained to  some  extent  bj  the  following  au- 
thorities: Sedffvnek  J,  OotHngham,  S4  Iowa, 
m.Hoopor  T.  Chicago  A  S,  IT.  R.  Co. 
87  Wis.  89,  9  Am.  Rep.  488;  Suit  v. 
T.  WoedltaU,  118  Blaas.  881 ;  Wamrboehr  t. 
Boulter,  84  Me.  165;  3  Benjamin,  Sales, 
1040;  31  Am.  &  Eng.  Encyclop.  Law,  p. 
638.  naU  1.  Cases  are  cited  by  the  appellant 
which  are  claimed  to  hold  a  different  rule, 
bat  we  think  that  in  most,  if  not  all,  of  them 
the  oontrolling  facta  were  unlike  those  in 
this  case,  and  tiiat  different  principles  were 
Involved.  When  the  sales  In  question  were 
made  the  defendant  had  not  obtained  the 
right  to  purchase  and  deal  in  intoxicating 
liquors.  The  sates  were  in  violation  of  law, 
and  no  recovery  therefor  can  be  had. 

8.  Section  1550  of  the  Code  provides  that : 
"AH  payments  or  compensation  for  Intoxi- 
cating liquor  sold  In  violation  of  this  chapter 
whether  such  payroonts  or  compensation  be 
in  money  ...  or  anything  else  whatso- 
ever shall  be  held  to  have  been  received  in 
violation  of  law  and  against  equity  and  good 
conscience,  and  to  have  been  received  by  a 
valid  promise  and  agreement  of  the  receiver 
inconsideratlon  of  the  receipt  thereof,  to  pay 
on  demand  to  the  person  fumlshiog  such  con- 
sideratlon  the  amount  of  said  money. "  Under 
this  provision  the  defendant  is  entitled  to 
recover  the  money  he  has  paid  on  account  of 
the  sales  in  question.  He  complains  of  the 
ruling  of  Uie  court  which  deducted  from  that 
amount  the  valae  of  the  beer  barrels,  kegs, 
and  cases  in  which  beer  had  been  shipped  to 
him,  which  were  burned.  The  contract  In 
suit  in  terms  required  the  defendant  to  return 
the  property  destroyed,  or  pay  therefor  the 
prices  specified.  That  provision  cannot  be 
separated  from  the  remainder  of  the  agree- 
ment, but  was  a  necessary  part  of  it.  The 
defendant  was  not  dealing  in  the  property 
(hersin  deacrilwd,  ezceptina  so  far  as  was 
necessary  to  carry  on  his  illegal  business. 
It  was  sent  as  necessary  to  complete  the 
sales,  and  for  no  other  purpose ;  and  the  pro- 
vlsion  for  its  return,  and  for  payment  if  It 
WAS  not  returned,  was  merely  to  fix  the  11a- 
bllity  which  the  defendant  would  Incur  by 
reascm  of  the  sales,  as  tn  Incident  of  them. 
It  was  said  In  Beynoldi  r.  NiehoU,  13  Iowa, 
408,  to  be  well  settled  "that  any  promise, 
owitract^  or  undertaking,  the  performance  of 
which  would  tend  to  promote,  advance,  or 
carry  Into  effect  any  object  or  purpose  which 
SB  L.a  A. 

See  also  39  L.  R.  A.  346. 


is  unlawful,  is  In  itself  void,  and  will  not 
maintain  an  action. "  If  the  provision  under 
consideration  were  separable,  It  would  bo 
void,  because  intended  to  promote  an  illegal 
purpose :  but  we  think  the  agreement  as  ex* 
prened  in  the  writing  must  be  regarded  ar 
entire  and  indivisible,  lacking  only  an  order' 
to  give  It  effect,  and  that  it  Is  wholly  il  legal. 
It  follows  that  it  imposed  no  obligation  oiv 
defendant  to  return  the  property  In  question. 
He  had  coUecled  and  stored  it,  and  in  law 
held  it  as  a  mere  depositary  for  the  plalntift. 
and  was  not  liable  for  damage  or  loss  which 
occurred  without  fault  on  his  part.  Wc  are 
of  the  opinion  that  the  court  rightly  in- 
structed the  jury  to  return  a  verdict  for  the 
defendant,  but  that  It  erred  in  not  requiring 
a  verdict  for  the  full  amount  of  the  pay- 
ments he  had  made  to  plaintiff. 

On  the  appeal  ^  (Atf  painiiff  ike  Judgmmt 
il  qfflrmed. 

On  th»  ig^peal  qf  ths  dtfendant  it  it  rvwraid. 


RESSEQIEU 

V. 

BIOUX  CITY.  Appt. 


(- 


.Iowa.. 


The  establishment  of  &  street  grmAe 
several  fleet  above  the  natural  mnr- 
fiace  of  the  graamd  m  mer«  ordl* 
nance,  without  any  aotaal  improvement  of  the 
street  In  aooordanoe  therewith,  and  a  subsequent 
ordinance  changlnR  tbe  gmSe  line  to  oonform  to 
tbe  sorfaee  of  tbe  ground,  and  a  permanmit  im- 
provement of  the  street  on  that  grade,  entitles 
one  who  erected  his  buDdloir  to  oonform  to  tbe 
grade  eetabllsbed  by  the  flret  ordinance  while 
that  was  Id  force  to  the  benefit  of  tbe  Code,  I  480, 
which  provides  for  compensatloD  to  a  person 
whose  property  is  injured  by  tiiecbangeoX  an  m- 
tattllBhed  gtade  of  tlie  street. 

OUT  17,  IMk) 

A  PPEAL  by  defendant  from  a  Judgment  of 
a.  tbe  District  Court  for  Woodbury  County 
in  favor  of  plaintiff  in  an  action  broiwbt  to  re- 
cover damages  for  Injuries  causea  by  tbe 
change  of  a  street  grade.  Affirmed. 

Tbe  facts  are  stated  In  the  opinion. 

Mtetrt.  A.  H.  Bartoii«  City  Aitg.,  ana 
Kennedy  A  Kennedy  tot  appellant. 

Mr.  John  N,  Weaver  for  appellee. 

Klnnet<7.,  delivered  the  opinion  of  the 
court: 

1.  This  cause  was  tried  to  the  court  up<m 
the  following  agreed  statement  of  facts,  a 
Jury  being  waived:  "That  the  plaintiff  Is 
and  was  the  owner  In  fee  simple  of  all  that 
portion  of  lots  10,  11,  and  13  In  block  411  in 
Sioux  City  proper  as  stated  in  plaintiff's 
petition ;  that  on  the  leth  day  of  June,  1883, 
tbe  defendant,  the  city  of  Sioux  City,  by  Its 
council,  passed  an  ordinance  which,  among 
other  things,  established  a  grade  upon  West 
Third  street,  in  front  of  plaintiff's  said  prop* 


Non.— Vor  fuMsOn  damage  to  nbuttlDg  owners 
br  first  gradlof  and  improvemeot  of  streets,  see 
Htokman  V.  Kansas  (KOSI  Ik  B.  A.  «& 
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uij  I  that  Bald  grade  bo  eatabllBhed  was  from 
four  to  fire  feet  higher  than  the  then  surface 
of  said  street  aloajr  and  in  front  of  plaintiff's 
property  ;  that  in  lae  year  1884  plaiotlS  built 
a  ]arg<>  brick  buildfog  on  said  lots,  frontine 
and  abutting  on  eaid  West  Third  street,  and 
built  said  bulldiuff  to  conform  to  the  grade 
line  as  established liy  said  ordinanoe  of  June, 
1683;  that  the  defendant  thereafter,  and  on 
or  about  the  28d  day  of  July,  1890,  by  ita 
city  council,  passed  an  ordinance  changing 
the  grade  line  of  said  street  to  conform  to  the 
surface  of  the  ground,  the  surface  then  be- 
ing about  one  foot  higher  than  when  said 
,  building  was  erected,  said  one  foot  raise  har- 
'ing  been  made  In  1886,  thus,  lowering  the 
grade  line  of  said  street  from  three  to  fire 
foet;  that  at  the  time  of  the  passage  of  the 
ordinance  in  18^,  establtahlng  grade  on  snld 
West  Third  atreet,  the  surface  of  the  ground 
on  said  street  was  from  four  to  flre  feet  lower 
than  the  grade  line  established  by  said  or- 
dinance, and  one  foot  lower  than  the  grade 
line  ORtablisbed  in  1890 ;  and  that  the  defend 
ant  never  actually  graded  or  ctianged  the 
physical  surface  of  said  street  after  the  pas- 
sage of  said  Ordinance  of  1883,  except  that 
the  same  was  raised  one  foot  in  1886,  and  the 
■urface  of  said  street  was  nerer  altered  or 
changed  to  conform  to  said  188S  grade ;  and 
that  the  defendant  has  never  made  any  phy- 
■Ical  change  in  the  surface  of  said  street  in 
front  of  plaintiff's  property,  except  as  above 
stated,  but  left  the  surface  of  the  same  as  it 
was  at  the  time  of  the  passage  of  the  Ordi- 
nance in  1890 :  and  that  the  passage  of  the 
.  Ordinance  of  1890,  upon  which  plaintiff  re- 
lies aa  a  basis  for  this  action,  simply  changed 
the  grade  line  of  said  street  ao  as  to  conform 
the  grade  line  to  the  surface  of  the  street  as 
It  then  was ;  that.  Immediately  after  the  pas- 
sage of  the  Ordinance  of  1890,  defendant  pro- 
ceeded to  and  did  improve  said  West  Third 
street,  by  paving,  curbing,  and  guttering 
the  same  on  said  grade  ao  last  established, 
and  has  ever  since  so  maintained  said  im- 
provements upon  said  street,  and  the  same 
now  stands  as  tlie  permanent  grade  of  said 
street,  In  front  of  plaintiff's  said  property. 
If,  on  the  above  facts,  record,  and  pleadings 
herein,  the  plaintiff  would  be  entitled  to  re- 
cover, it  is  conceded  and  agreed  tliat  he  shall 
recover  the  sum  of  two  thousand  dollars.  It 
Is  farther  conceded  that  there  has  been  no  as- 
sessment or  payment  of  damages. " 

3.  Our  statute  provides  that  "when  any 
city  or  town  shallliave  established  the  grade 
of  any  street  or  alley,  and  any  person  shall 
have  built  or  made  improvements  on  such 
street  or  alley  according  to  the  established 
grade  tbereoi!,  and  such  city  or  town  sliall 
alter  said  established  grade  in  such  a  man- 
ner as  to  injure  or  dimmisb  the  value  of  said 
property,  said  city  or  town  shall  pay  to  the 
owner  or  owners  of  said  property  so  injured 
the  amount  of  such  damage  or  injury." 
Code,  %  469.  Further  provisions  are  made 
touching  the  assessmcDt  of  such  damages 
which  are  not  material  to  the  question  pre- 
sented for  our  determination.  The  conten- 
tion of  the  city  in  this  case  is  that,  although 
plaintiff  erected  his  building  in  conformity 
to  the  establialied  grade,  yet,  as  In  could  not 
w  L.a  A. 


compel  the  city  to  so  change  the  snrface  of 
the  street  as  to  make  it  conform  to  the  grade 
it  had  established,  and  as  it  Is  claimed  that 
the  city  simply  passed  an  ordinance  chang- 
ing the  grade,  and  did  not  in  fact  make  any 
piiysicarchange  in  tiie  grade,  therefore  plain- 
tiff cannot  recover.  We  do  not  thins  this 
contention  can  be  sustained.  A.  grade  was 
"eatabliehed,"  within  the  meaning  of  the 
law,  by  the  passing  of  the  Ordinance  of  June 
16,  1882.  As  was  said  in  Kepplt  v.  Kiokuk, 
61  Iowa,  666 :  ''We  think  the  establishment 
of  a  gtade  means  tiie  paasing  of  an  ordinance, 
or  other  legislative  action  of  the  council  of 
ttw  city,  prescribing  wid  fixing  grade  lines 
to  which  Uie  surface  shall  be  brought  when 
the  streets  shall  be  improved."  Now,  it  is 
conceded  that  such  a  grade  was  established, 
and  that  plaintiff  erected  his  building  in 
conformity  thereto.  In  1800  the  city  conn- 
cll  passed  an  ordinance  changing  the  grade 
line  of  the  street  in  front  of  plaintiff's  build- 
ing. They  so  changed  the  grade  bj  to  estab- 
Itsb  it  on  a  line  with  the  then  surface  of  the 
street,  which  it  Is  conceded  was  one  foot 
higher  than  when  the  building  was  erected, 
thus  lowering  the  grade  from  three  to  five 
feet.  It  thus  appears  that  the  surface  of  the 
street  in  1883,  at  tlie  time  of  the  passing  of 
the  ordinance,  was  from  four  to  five  feet  lower 
than  the  grade  line  established  by  said  ordi- 
nance, and  one  foot  lower  than  the  grade  line 
eatablished  in  1890.  Plaintiff  had  a  right  to 
erect  his  bviilding  in  conformity  to  the  grade 
established  In  1883.  He  had  a  right  to  as- 
sume that,  when  the  street  was  permanently 
Improved,  It  would  be  on  t^e  line  of  the 
grade  the  city  had  thus  established.  Cases 
are  cited  holding  that  the  mere  passage  of  an 
ordinance  changing  the  grade,  without  more, 
is  not  an  alteration  of  an  established  grade, 
within  the  meaning  of  the  statute ;  that  it 
contemplates  a  physical  change.  These  cases 
mean  no  more  than  this:  That,  if  a  grade 
be  once  established,  and  a  lot  owner  erects  a 
building  in  conformity  with  such  grade,  and 
thereafter  an  ordinanoe  Is  passed  chimglng  the 
erade,  but  no  act  of  the  city  is  done  there- 
under, no  work  done  to  bring  the  street  to  the 
grade  last  established,  then  the  mere  passage 
of  the  ordinance  gives  the  lot  owner  no  right 
of  action.  In  this  case,  however,  the  ^cts 
nre  that  not  only  was  an  ordinance  passed 
changing  the  grade,  bat,  In  pursuance  of  It, 
the  city  undertook  to  and  did  permanently 
Improve  the  street  In  accordance  with  the 
grade  last  established.  Now,  if  appellant's 
contention  is  correct,  no  one  could  recover 
for  damages  caused  by  the  change  of  grade  if 
the  grade  was  finally  fixed  on  a  line  with  the 
surface  of  the  street,  and  the  street  thus  per- 
manently improved.  If,  however,  the  final 
erade  was  six  inches  above  or  six  inches  be- 
low the  surface  of  the  street,  and  the  street 
was  permanently  improved  upon  said  grade 
line,  that  would  be  a  physical  change,  which 
would  warrant  recovery  by  one  who  had  im- 
proved his  property  rai  the  faith  of  a  prior 
esUiblished  grade.  We  discover  no  reason 
for  such  a  distinction.  This  street  was  paved 
and  permanently  improved  on  the  grade  line 
last  established.  Plaintiff  built,  as  he  had 
a  right  to,  relying  upon  the  city's  bringing 
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the  itreet  up  to  the  mde  theretofore  estab- 
Ifdied  when  it  should  pave  tb»  street.  It 
^id  DOt  do  so.  It  ehaoged  the  grade,  and 
imprDved  the  street  in  accoidsnce  therewith ; 
«nd  bis  right  of  recovery  is  Dot  affected  b; 
the  fact  that  the  final  grade  and  Improvement 
of  the  street  was  on  a  line  with  the  natural 
■niface  of  the  street,  rathw  than  above  or 
below  it.  In  either  event,  it  would  be  a 
physical  change,  wiUiln  the  contemplation 
of  the  law.  To  conform  to  the  lost  grade 
and  tbe  permanent  improvement  of  the  street, 
it  is  evident  be  wonld  be  compelled  to  make 


such  a  change  in  bis  improvements  as  would 
entail  expense  by  reason  of  the  city's  action. 

Had  the  city,  when  It  conformed  the  street 
to  the  grade*,  done  so  on  tbe  lines  originally 
established,  and  on  the  faith  of  which  plain- 
tiff erected  his  building,  such  change  and 
expense  would  not  be  necessary,  We  think 
tbe  case  made  is  fully  covered  by  the  stat- 
ute, and,  as  it  is  conceded  that  the  damuei 
have  not  been  assessed  or  paid,  plaintlfl^ii 
entitled  to  recover. 
ThejvtLgmtnt  btUne  it  ttfbrmei,^ 


FLORIDA  SUPKBHE  COUBT. 


Bachael  A.  AXL^E,  by  Next  Friend,  tt 

ai.,  Apptt., 
t. 

3.  R  SHAW. 


.Fla.. 


*1.  The  land  below  Usb-wfttw  asark 
doeenotneee—arilyp— etoaggMrtee 
nf  the  upland  ss  an  Intfdent  and  apporte* 
nanoe  ot  ^e  latter,  but  tbe  submerged  land  or 
anj  part  tbereof  may  be  reserved  npon  a  sale  of 
tbe  npland,  or  t>e  made  the  subjeot  of  a  separate 
■Lie,  or  besoM  with  th«  upland,  the  quesdoD  of 
tbe  Intent  of  the  grantor,  tbst  tbe  submersed 
land  or  an;  part  tiiereof  shall  or  shall  not  pais 
with  the  upland,  being  one  the  solution  of  which 
iB  to  be  found  In  tbe  terms  of  the  deed  of  ooovej- 
anoe. 

S.  Our  Blparlaa  Aet  of  December  87» 
t856i  Is  brtu  terms  expreedr  limited  to  those 
persons  and  oorporatloae  **owBing  land*  aotuallr 

bounded  by  and  extendlnflr  to  low-water  mark  on 
■uch  navigable 'streams."  In  order  t<a  one  to 
have  riparian  rights,  tbm  must  be  an  actual 
water  boimdarr  of  the  land  In  oonneotlon  wlUi 
wbtoh  nob  rights  are  oialmed. 

9.  Asi  spiled  to  inland  waters,  ihe 
wovd  **alior^  gonenUlr  has  applloaiton  onljr 
to  large  bodies  of  water,  ss  lakes  and  large  rivers, 
and  means  the  Isnd  adjacent  thereto. 

4.  Tbe  deed  oader  which  riparian 
ri^ts  are  olalased  in  this  oase  extends  the 
oomplalnants'  lands  "to  the  shore  of  Orange 
lake."  Snob  a  boundary  upon  **tbe8bore*' is  not 
an  equivalent  term  to  a  boundarr  upon  the  lake 
Hseir,  or  the  waters  thereof.  Such  a  boundary  Is 
land  and  not  water,  and  does  not  oonfer  rqiarian 
rights  under  our  statute. 

#.  Tke  maibMirgud.  lands  of  Orange 
IsdEOi  la  Alaoboa  oountr,  wbJeb  woe  iwlvete 
propertr  at  the  time  of  the  pasnure  of  the  rlpa- 
rlBn  act,  being  Included  In  the  grantof  tbe  Span- 
Mi  government  to  V.  K.  Arredondo  and  son, 
before  the  eenHm  of  Vlqrlda  to  the  United 
Statesi  wfrenotatteotedinrtbeiwovisinisof  Hist 
aoc 

Olar  1,1Mb) 
*Heednotes  br  Iaddov.  /. 


Nora.— For  ownership  of  bed  of  lakes  and  ponds, 
«ee  nots  to  Goavemeur  v.  National  loe  Go.  <N.  Y.) 
UL.E.A.«kabeNoras  v. Collins (lowaj»L& 

«8  L.a  A. 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Ahu^ua  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate,  Jf- 

firmed. 

The  facts  sufBclently  appear  in  the  opinion. 

Mr.  B.  T.  Finley.  for  appellants: 

The  waters  of  Orange  lake,  and  the  "steam- 
boat channel"  connecting  Orange  lake  with 
Lucbloosa  lake  are  actualty  navigable  in  fact, 
tbough  they  are  ioland  fresh  walen,  and  not 
coooected  with  the  tides. 

Navigable  waters  are  sadi  as  are  In  teet 
susceptible  of  navigation. 

SuUtwin  V.  Bpotttoood,^  Ala.  168;  Bueki  v. 
Oone.  35  Fla.  1;  "The  Daniel  BalC'  r.  United 
Bfatet,  77  V.  S.  10  Wall.  667.  10  L.  ed.  999; 
UniUd  Statu  t.  MmttOo,  67  U.  8.  20  WalL 
480,  23  L.  ed.  801. 

Appellants  are  protected  by  the  Riparian  Aet 
of  1856. 

Dvmtu  V.  Gamett,  83  Fla.  64;  PHnk  v. 
Zatormee,  20  Conn.  117,  60  Am.  Dea  27B; 
Aldtn  V.  Pinney,  12  Fla.  848;  Bullitan  r.  Mo- 
reno, 19  Fla.  200;  O^er  v.  FOor,  6  Fla.  840; 
State  V.  Black  River  Phon>hate  Of.  S7  Zla.  UTS; 
and  SI  L.  B.  A.  189,  82  Fla.  82.  . 

Water  or  "submerged  land"  and  especially 
navigable  waters  and  the  land  under  them 
never  passed  by  said  grant  from  Spain  to  Ai^ 
redondo  and  son. 

Thomp.  Dig.  pp.  b72,  678. 

In  a  puhlle  gnnt  nothing  passed  if  fanpUca- 

tiOQ. 

See  Charlet  Blver  Britbit  Propn.  r.  Warrm 
BridgeProprt.  86U.S.  llPet. 466,  9  L.  ed.  791. 

The  language  of  tbe  treaty  is,  "all  grants  of 
land  not  water,  or  water  privileges." 

United  Btatet  v.  Percheman,  82  U.  8.  7  Pet 
86.  8  L.  ed.  617. 

The  shore  is  that  ground  between  the  ordi- 
nary high  and  low  water  mark. 

Hale,  "de  Jure  Maris,"  chap.  4. 

The  grantee  of  a  tract  described  as  running 
along  a  "shore"  took  to  the  middle  of  the 
stream  althou£h  strictly  speaking,  fresh  water 
streams  do  cot  possess  shores. 

Child  V.  Starr,  4  Hill,  869;  ^rr  v.  OhOd,  90 
Wend.  149. 

Nearly  all  the  courts  recognise  an  Inherent 
and  exclusive  right  in  the  rmarian  proprietor 
to  wharf  front  from  his  own  land  to  navigable 
waters,  provided  that  he  does  not  thexet^  1b- 
pede  navigation. 
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6  Walt,  Act  &  Def.  p.  807;  Oager  t.  FOor, 

8  Fla.  825;  Yatea  t.  Milwaukee,  T7  U.  8.  10 
Wall.  497,  19  L.  ed.  984;  Aogell.  Tide  Waters, 
p.  196. 

The  doctrine  of  lipuian  rights  applies  to 

Duttmiv.  Stnnff,  M  U.  8. 1  Black,  8S,  17  L. 

ed.  83. 

MeBsn.  T.  F.  KIb^  and  W.  W.  HwBp* 
ton,  for  appellee: 

There  it  no  such  thing  aa  a  riparian  right  in 
tboee  who  own  laads  Ixffdering  on  the  lakes  in 
the  iDterior  of  Florida. 

Bivcu  Y.  Sotarp,  18  Fla.  123. 

This  land  was  part  of  the  Arredondo  f!;raiit. 

The  only  domitiion  was  given  to  the  United 
States  over  the  land  as  orei  the  rest  of  the  ter- 
ritoiT  of  Florida,  and  all  the  right  of  property 
lu  this  as  other  Spanish  grants  was  intact  Id  the 
hands  of  the  grantees. 

United  Btate$  v.  Arredondo,  81  U.  8.  6  Pet. 
691,  786,  8  L.  ed.  647,  668;  tlnited  States  t. 
Percheman,  83  U.  8.  7  Pet.  58,  8  L.  ed.  605; 
United  Statea  v.  Clarke,  38  U.  8.  8  Pel.  467,  8 
L.  ed.  1012;  Delasaua  v.  United  States ,  84  U.  8. 

9  Pet.  188,  9  L.  ed.  77:  Strother  v.  Lueat,  87  U. 
8. 13  Pet.  487.  9  L.  ed.  1147. 

Liddoiit  J.,  delivered  the  opinion  of  the 
court : 

Appellants,  who  were  complaloaDts  below, 
filed  their  bill  of  complaint  against  the  up- 
pellee,  defendant  below.  The  bill  alleged, 
among  other  tilings,  that  the  complainant 
Badiael  A.  Azline  was  a  riparian  proprietor 
of  a  certain  lot  of  land  in  Alachua  county, 
which  "is  fronted  by  Orange  lake,  which  is 
a  navigable  stream.'*  Said  bill  also  alleged 
that  aaid  lot  abuts  upon  the  said  lake ;  that 
said  lake  adjoins  the  same,  and  that  said  com- 
plainant was  eiitltled  as  riparian  owner  to 
exclusive  water  privileges  under,  upon,  and 
over  the  waters  of  the  said  lake  adjoinlDg 
and  in  front  of  her  said  property ;  aad  that 
■aid  lot  was  purchased  with  a  view  to 
said  water  rights  and  privileges.  The  bill 
charged  the  defendant  with  erecting  a  fence 
and  attempting  to  erect  a  wharf  in  front  of 
her  land,  which  prevented  access  to  the 
channel  of  tbo  lake,  interfered  with  her  nee 
of  said  water  privileges  and  facilities  for 
navigation,  shipping  freight  and  other  pur- 
poses. 

An  injunction  was  prayed  against  the  keep- 
ing, using,  repairing,  etc.,  of  the  fence  al- 
ready built,  and  from  building  aay  other 
fence,  wharf,  etc  The  building,  etc,  of  the 
fence  was  not  sought  to  be  enjoined  aa  a 
nuisance  per  M,  bat  the  complainants  stand 
strictly  upon  the  statutory  riparian  rights  of 
Mrs.  Azline. 

The  defendant  filed  his  answer  atid  demur- 
rer, in  one  paper,  denying  that  the  com- 
plainant, Mrs.  Azline,  was  a  riparian  pro- 
prietor :  that  Orange  lake  waa  a  navigable 
stream  in  contemplation  of  the  statute ;  and 
many  other  matters  unnecessary  to  state. 
Voluminous  testimony  was  taken  by  each 
party.  At  the  final  hearing  the  bill  of  com- 
plaint was  dismissed,  and  complainants  ap- 
pealed. 

The  counsel  for  both  parties  have  filed 
lengthy  briefs  erlndng  much  labor  and  n* 
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search  upon  the  question  as  to  whether  or  oot 
Orange  lake,  an  inland  fresh  water  lake  in 
Alachua  county,  is  a  "navigable  stream," 
within  the  purview  of  our  Itiparian  Act  of 
December  27,  1856.  The  conclusion  we  reach 
renders  it  entirely  unnecessary  to  determine 
the  question,  because.  In  our  opialon,  if  we 
conceded  that  said  lake  Is  such  a  "navigable 
stream"  as  is  contemplated  by  the  act,  we  do 
not  think  the  allegations  and  proof  in  the 
case  show  that  the  complainant,  Mrs.  Azline, 
is  such  a  riparian  owner  as  Is  embraced 
within  the  terms  of  the  statute.  It  appears 
by  the  testimony  In  the  case  that  one  T.  B. 
Myers,  through  whom  Mrs.  Azline  derived 
title,  at  the  time  he  sold  and  conveyed  the 
lots  on  account  of  which  she  claims  to  be  a 
riparian  propriety',  also  owned  the  adjacent 
submerge  lands  covered  hy  the  waters  of 
Orangelake.  Conceding  (tmly,  however,  for 
the  purposes  of  this  case)  that  Orange  lake 
is  a  navigable  stream,  and  that  the  sub- 
merged lands  over  which  riparian  rights  are 
claimed,  were  Included  in  the  atatutory  grant 
made  by  the  Act  of  1850,  does  the  deed  of 
conveyance  to  Mrs.  Azline  make  her  a 
riparian  proprietiw?  A  solution  of  the  ques- 
tion requires  an  examination  of  a  portion  of 
the  act  and  the  deed  by  which  Mrs.  Axline 
holds  her  title  to  the  property  In  question. 
The  last  section  of  the  act  in  question  is  aa 
follows:  "That  nothing  In  Uiis  act  con- 
tained ahall  be  so  construed  as  to  release  the 
title  of  the  state  of  Florida,  or  any  of  ita 
grantees,  to  any  of  the  swamp  or  overflowed 
lands  wlt|iin  the  limits  of  the  same,  but  the 
grant  herein  contained  ahall  be  limited  to 
those  persons  and  body  corporate  owning 
lands  actually  bounded  by,  and  extending  to, 
low-water  mark,  on  such  navigable  streams, 
bays,  and  harbors."  Chap.  791,  %  3;  Mo- 
Clellan's  Dig.  g  3,  p.  690.  The  description 
of  the  land  in  the  deed  of  Mrs.  Axllne  Is  as 
follows;  Beginning  at  the  northeast  corner 
of  section  one  (1),  township  twelve  (13)^ 
south  of  range  twenty-one  (31),  In  the  Ar- 
redondo grant;  thence  south  with  the  east 
line  of  said  section  one  (1)  a  distance  of  tea 
chains:  thence  west  on  a  line  parallel  with 
the  north  line  of  said  section  one  (1)  about 
thirty-six  and  a  half  chains,  to  the  More  of 
Orange  lake ;  thence  northwesterly  with  said 
shore  of  said  lake  to  the  north  line  of  said 
section  (1)  ;  thence  with  said  north  line  of 
said  section  one  (1),  about  forty  chains,  t» 
the  place  of  beeloning,— containing  by  es- 
timation thirty  ei^ht  and  25-100  (88  25-100) 
acres,  and  composing  lots  one  (1)  and  two- 
(2)  on  the  map  of  Eenacdy's  survey  of  said 
section,  or  of  the  land  of  Theodoras  Bailey 
Myers  and  wife. 

A  principle  applicable  to  the  construction' 
of  this  deed  is  stated  in  State  v.  Black  Riter 
Photphate  Co.,  83  Fla.  83,  21  L.  R.  A.  189, 
in  summarizing  the  effect  of  the  decision  in- 
Rivat  V.  8olar$,  18  Fla.  133,  as  follows: 
"The  land  below  high-water  mark  does  not 
necessarily  pass  toa  grantee  of  the  upland  aa- 
an  incident  and  appurtenance  of  -the  latter, 
but  the  submerged  land,  or  any  part  thereof, 
may  be  reserved  upon  a  sale  of  the  upland, 
w  be  made  the  subject  of  separate  ule,  or  be 
sold  with  the  upland,  the  question  of  tl» 
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Intent  of  the  gnnUv  that  the  mbmerged 
land,  or  any  part  thereof,  ihall  or  shall  not 
pass  with  toe  upland  being  one  of  which  the 
solution  is  to  be  found  in  the  terms  of  the 
deed  of  conTcjaoce."  Numerous  authorities 
are  cited  in  support  of  the  proposition  as- 
serted. Some  of  these  are  referred  to  and 
quoted  tn  the  further  oonrH  of  this  uplnion. 
Tbi<  court  has  also  laid  down  the  proposition 
that  in  a  salt  to  enjoin  trespass  upon -riparian 
rights,  the  allegations  of  the  bill  most  be 
clear  and  preciss  as  to  the  title  upon  which 
relief  is  prayed.  These  requirements  of 
clearness  and  precision  have  especial  applica- 
tion to  statements  as  to  traundarles  of  the  land 
upon  the  ownership  of  which  riparian  rights 
are  claimed.  SuUivan  t.  Morem,  19  Fla.  200. 
The  act  In  terms  Is  expressly  limited  to  those 
persons  and  corporations  "  owning  lands  actu- 
ally bounded  by  and  extending  to  low- water 
mark,  on  such  navigable  streams. "  In  order 
for  one  to  have  riparian  rights  there  must  be 
an  actual  water  boundary  of  the  laud  in  con- 
nection with  which  such  rights  are  claimed. 
SuUivan  t.  Monno,  mtpra.  Examining  Jin. 
Axline's  deed,  does  it  show  a  water  W)und- 
ary?  Oneof  the  boundaries  of  her  land  Is  the 
8h<»e  of  Orange  lake.  In  conveyancing,  the 
word  "shore,"  as  applied  to  the  sea  and  to 
tidal  watuB,  has  a  definite  and  generally  un- 
derstood slgnlflcatlon.  It  means  that  portion 
of  land  at  the  water's  edge  which  is  dally 
ooTered,  and  daily  left  bare  by  the  rising  and 
falling  of  the  tides.  Oould,  Waters, 
|S  8,  28 ;  Black,  Law  Diet,  title,  a^iare; 
Biortr  V.  Freeman,  0  Mass.  4S0,  4  Am.  Dec. 
150.  As  applied  to  inland  waters,  so  exact 
a  definition  cannot  be  given.  The  word 
generally  has  only  application  to  large 
bodies  of  water,  as  lakes  and  large  rinrs.  and 
means  the  land  ad jacent  thereto.  Webster's 
International  Dlctloaary.  If  a  boundary 
upon  "  the  shore"  of  the  lake  is  an  equivalent 
term  to  a  boundarr  upon  the  lake  Itself,  or 
the  waters  of  the  lake,  then  Mrs.  Axllne  is 
8  riparian  proprietor ;  otherwise  she  Is  not 
We  do  not  think  the  expresslcms  are  equiva- 
lent. Her  land  Is  hounded  by  "the  shore." 
Tbe  shore  is  laud.  The  wora  "sfaore"  is  an 
antithetic  term  to  that  of  "water."  Their 
significations,  instead  of  t)einjf  aynonymous, 
are  the  oppositea  of  each  otlier.  Therefore 
'Uie  bounda^  is  land,  and  not  water.  Ber 
land  being  bonnd  by  tbe  shore  of  the  lake, 
the  idea  is  excluded  that  It  Is  bounded  by  the 
lake  Itself,  or  the  waters  thereof.  The  deed 
of  Mrs.  Axlfne  does  not  even  convey  the 
shore.  It  conveys  "to  the  shore. "  A  deed 
conveys  all  within  the  boundaries,  but  does 
not  convey  the  lyuudary  itself.  Oould, 
Waters,  g  199.  An  early  American  case  upon 
this  subject  Is  IXorer  v.  Freeman,  supra,  in 
which  it  Is  said :  "  Tbe  present  question  Is, 
therefore,  a  question  upon  the  instruction 
of  the  deeds  of  conveyance.  The  landa  are 
not  expressly  tmuoded  on  the  sea  or  salt 
water ;  but  utey  extend  to  the  sea-shore,  and 
are  bounded  by  It;  which,  as  tiie  plaintiff 
has  argued,  expressions  of  the  same 
impmtT"  The  court  then  proceeded  to  define 
"shwe"  and  "sea-shore,"  and  then  coutiDued : 
"The  shore  mentUmed  in  the  deed  is  not 
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covered  with  rock,  but  torau  a  beach  or  flats. 
We  shall  for  sAiw  substitute  ;late.  The  Isncl 
described  will  then  extend  to  the  flats,  and 
be  bounded  by  the  flats.  On  this  substitu- 
tion the  construction  Is  manifest.  Tbe  land 
conveyed  extends  to  the  flats,  but  not  oner 
them ;  and  the  flats  being  a  bound  of  the  land 
conveyed,  ore  not  a  part  of  It. "  The  deed 
under  eonsldermtlcm  makes  tbe  shore  of  the 
lake  a  monument,  and  it  should  be  treated 
as  such.  A  grantor  In  a  deed  may  make  the 
shore  of  a  lake  or  stream  a  monument  of 
boundary,  just  as  well  as  a  road,  wall,  ot 
ditch,  or  other  similar  object.  Bradford  v. 
Orouejf,  45  Me.  9 ;  JSast  BampUm  TruttMt  ef 
Fi-eeholdera  v,  Eirk,  68  N.  Y.  459 ;  Botton  v. 
JHeAardaon,  18  Allen,  140,  and  authorities 
cited.  There  Is  a  manifest  differenoe  between 
land  bounded  by  the  lake  Itself,  and  bounded 
by  Uie  shore  of  the  lake.  Bounded  by  the  nav- 
igable water,  the  lake  or  the  stream,  the  law 
extends  the  boundary  to  the  edge  of  the  chan- 
nel. If  bounded  by  the  shore  or  liank,  the 
land  does  not  reach  tbe  water,  but  Is  limited 
to  the  upland.  Oteount  v.  Burtu,  48  N. 
H.  609 ;  Siekartm  v.  Orav^ord.  16  Me.  345, 
and  authorities  cited  on  page  246;  Chapman 
V.  Bdmandi,  8  Allen,  S13 :  A'ilet  v.  PcOeh,  18 
Gray,  254.  Where  a  boundary  is  limited 
"to  the  bank  of  a  stream,"  It  necessarily  ex- 
cludes the  stream  itself.  Mtteh  t.  Dwight, 
1?  Mass.  289.  9  Am.  Dec.  145;  Danielt  t. 
(^eaMrt  B.  €h.  SO  N.  H.  85.  The  descrlp- 
tion  in  the  deed,  by  which  the  line  extend* 
ing  to  the  shore  is  stated  to  extend  "  thence 
northwesterly  with  said  shore  of  said  lake  to 
the  north  boundary  line,  etc.,  does  not  show 
an  actual  water  boundary.  A  very  similar 
case  is  Montgomerj/  v.  Beed,  69  Me.  510.  We 
quote  from  the  opinion  of  the  court  as  fol< 
lows:  "The  second  call  therein  commences 
at  a  certain  point  south^of  the  inlet  and  runs 
thence  north  ...  to  the  shore  of  the 
Damariscotta  river.  .  .  .  The 'shore' is 
the  ground  between  the  ordinary  high  and 
low  water  mark— tbe  flats — and  is  a  well- 
defined  monument.  'To*  Is  a  word  of  exclu- 
sion when  used  In  describing  premises— 'to* 
an  object  named  excluding  the  terminus  men- 
tioned.  Bradley  v.  Stee,  13  Me.  198,  39  Am. 
Dec  601 ;  Bonney  v.  M&rriU,  S3  Me.  253,  356. 
'  To  the  shore, '  then,  includes  no  part  of  the 
'flats.*  The  third  call  is,  'thence  northerly 
and  westerly,  as  the  shore  lies,  round  a  point 
of  land  and  round  the  head  of  a  cove,  to  the 
northeast  comer.  .  .  . '  This  obviously 
does  not  Include  any  of  the  'shore'  or  'flats' 
in  the  cove,  for  the  line  called  extends  along 
the  outside  limits  or  marsln  of  ttie  shore,  or 
of  high- water  mark.  Thus  a  call  'to  tbe 
margin  of  the  cove,  then  westerly  along  the 
margin  of  the  cove,  *  etc ,  was  held  to  bound 
hy  a  line  without  the  edge  of  tlie  water,  and 
that  the  flats  were  not  Included."  Itiekenon 
T.  Crawford,  16  He.  346.  Bee  also  Dunlap 
V.  Stetton,  4  Mason,  849 ;  LiiehJUld  v.  Fergu- 
ton,  141  Mass.  97.  In  a  note  to  Com.  v.  Boat- 
bury,  9  Gray,  451  (534),  Is  quite  a  collec- 
tion of  cases  upon  this  point,  of  which  a  few 
have  been  cited  herein. 

Our  conclusion  is,  that  oonceding  Orange 
laike  to  be  a  navigable  stream,  Uis.  Azlln* 
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to  not  a  ripftriui  propriabw.  8be  does  not 
own  lands  actually  boanded  hj  and  eztend- 
ing  to  low- water  mark. 

While  what  we  have  said  disposes  of  the 
case,  we  think  It  uReful  to  state,  in  order  to 
prevent  future  litigation  between  the  same 
parties,  that  the  court  also  reaches  the  con- 
clusion from  the  record  that  the  submerged 
lands  of  Orange  lake,  lovolTed  in  this  coo- 
txoYeaj,  were  a  part  of  the  Axredondo  grant. 


This  grant  was  made  hj  the  Spanish  gonra- 
ment  to  F.  M.  Arredondo  and  son  before  th« 
cession  of  Florida  to  the  United  States.  Tha 
lands  in  question  were  prlrate  property  at 
the  time  of  such  cession,  and  at  tiie  time  of 
the  passage  of  tlie  Riparian  Act  of  185fl,  and 
were  not  affected  In  any  manner  by  the  pro- 
visions of  such  act. 

There  is  no  error  In  the  record,  and  A(  df- 
erw  <tf  tAt  (Xreutt  Coitrt  i*  qfirmed. 


KENTUCKY  COURT  OF  APPEALS. 


Mary  HERR  tt  at.,  Apptt., 

V. 

CENTRAL  KENTUCKY  LUNATIC 
ASYLUM. 

(...  K7.  ) 

A  nnlMuiee  Is  mliject  to  i^Jnaetlon  and 
abatement  in  a  suit  for  tbatpurpoeealtbougb 
the  defendant  Is  a  oorporatlon  nuintatDltiir  a 
JanaUo  asylam  at  the  e^>aise  of  the  state,  espe- 
OlaUr  when  the  statute  creatine  tt  hai  provided 
that  Jt  maj  sue  aod  be  sued. 

•  (Har  10,  ugfi.) 

APPEAL  by  petitioners  from  a  Jadgment  of 
the  Chancery  Court  for  JefFcrsoD  County 
flustaining  a  demurrer  to  a  petition  filed  to  en- 
oin  defendant  from  Interfering  witb  or  foul- 
ng  a  watercourse  which  flowed  through  pett- 
tinier'sland.  Bewned. 
The  facts  are  stated  in  the  opinion, 
Mmn.  Alftvd  SelUffman.  O'Neal  * 
Prjor,  and  Phelps  A  Thom  for  appellants. 

MeuTB.  A.  J.  Carroll,  John  B.  Bar- 
rettt  and  A.  S.  Brandies  for  appellee. 

E«wis»  J.,  delivered  the  opinion  of  the 
court: 

Mary  Herr  and  others  brought  this  action 
against  Central  Kentucky  Lunatic  Asylum, 
created  by  statute  a  body  politic,  and  in  their 
petition  state  that  they  are,  as  was  their  intes- 
tate husband  and  father,  owners  in  possession 
of,  and  reside  upon,  a  tract  of  land  containing 
about  800  acns,  used  as  a  farm  and  garden, 
through  which  flows  a  small  watercourse, 
called  "Goose  Creek;"  that  adjacent  to  and 
above  Uielr  land  is  a  tract  of  about  400  acres, 
acquired  and  held  by  defendant  for  use  of  the 
commonwealth,  upon  which  have  been  erected, 
at  expense  of  the  state,  buildings  extensive 
enough  to  accommodate,  and  which  do  accom- 
modate, about  1,000  personsadjudged  lunatics, 
besides  about  100  attendants  and  servants; 
that  defendant  has  wrongfully  built  across 
said  creek  two  dams,  making  two  arllflclal 
lakes  or  ponds,  whereby  the  natural  flow  of 
water  has  been  greatly  diminished;  that  de- 
Nora.— Tlie  distinction  between  nulsanoe  and 
oegtlgenoc  la  Illustrated  brtbe  above  declsioa  hold- 
ing a  state  oharltable  tnBtleutioii  subject  to  Injtino- 
tton  against  a  nulsanoe  while  WUllamsoo  v.  Louis- 
TlUe  Industrial  Sohool  of  Befonn  (Ky.)  28  L.  R.  A. 
no.  and  some  of  ette  other  eases  olted  In  note 
thereto  deny  the  UabfUtr  of  sbnllar  Institutions  tor 
oeaUffmoa. 
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fendant  dumps,  and  causes  to  be  carried 
through  a  sewer  from  said  buildings,  into  the 
creek,  all  slops,  offal,  and  refuse  matter  of 
every  kind,  a  large  part — tbougb,  liecause  of 
feeble  flow  of  the  creek,  not  all— of  whi<^ 
passes  through  snd  upon  the  [nemisesof  plain- 
tiffs, whereby  water  of  the  creek,  formerly 
used  for  watering  their  animals  and  other 
farming  purposes,  has  l>ecome  unfit  for  any 
purpose,  and  the  air  rendered  so  noxious  and 
offensive  as  to  make  their  homes  unhealthy 
and  untenantable.  Wherefore  tbey  ask  an  in- 
junction against  defendanfa  maintaining  the 
alleged  nuisance,  and  abatement  of  it.  includ- 
ing the  removal  of  the  two  dams.  But  to  the 
petition  a  general  demurrer  was  sustained, 
upon  the  principal  ground,  as  stated  in  optnloo 
of  the  chancellor,  and  now  urged  in  argument, 
that  defendant  corporation  la  but  an  arm  of 
the  state,  and  consequently  cannot  be  sued 
without  express  le^rislattve  authority.  In  terou 
of  tbe  statute  creating  defendant  a  corporation, 
tt  is  not  only  given  power  to  sue,  but  made, 
without  guallflcation,  liable  to  be  sued.  And, 
if  an  action  for  the  cause  stated  in  petition  of 
plaintiiTs  cannot  be  maintained  against  it,  we 
are  at  loss  to  kaow  what  character  of  defaiUt 
or  wrong  it  could  be  sued  for. 

But  it  seems  to  us,  independent  of  itatntory 
liability,  defendant  Is  answerable  for  the 
wrong  and  Injury  complained  of,  in  the  same 
manner  and  to  tBe  same  extent  as  one  or  m<»e 
natural  persons  would  be  occupying  the  same 
attitude,  which  Is  that  of  agent  or  officer  of 
the  state.  As  a  necessary  consequence  of  ex- 
emption of  the  state  from  suit  without  its  con- 
sent, an  action  nominally  against  an  offlcor, 
but  really  against  the  slate,  to  enforce  perform- 
ance of  iis  obligation  in  its  political  capadly, 
cannot  be  maintained.  But  if  officers  or 
agents  of  the  state  Invade  private  rights  ln*a 
mode  not  authorized  by  the  statute  under 
which  tbey  claim  to  act,  or  if  such  statute  is 
invalid,  unquestionably,  tbe  person  injured  has 
at  least  a  preventive  remedy,  although  thestate 
may  be  affected  by  the  proceeding,  yet  not  a 
Mity  to  it.  &s  early  as  the  case  of  (H6um  t. 
Bank  of  United  Statet,  2i  U.  8.  9  Wheat.  788, 
6  L.  ed.  204,  in  which  an  injunction  was  sought 
against  officers  acting  under  statute  of  a  sute. 
the  rule  was  thus  stated  bv  Chief  Juitie$  Mar- 
shall: "If  the  state  of  Ohio  could  have  been 
made  a  party  defendant.  It  can  qparcely  he  de- 
nied that  this  would  be  a  strong  case  for  an 
inJiioctioD.  The  objection  is  that,  as  the  real 
par^  cannot  be  brought  before  the  court,  a 
suit  eannot  be  sustained  against  the  agents  of 
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tlurt  V^Ttj,  uid  CUM  hive  been  dted  to  show 
that  a  court  of  cbsncery  will  not  make  a  de- 
-cree  unleaa  all  tboae  who  are  subslaotlatly  iti- 
-terested  be  made  parties  to  tbe  suit.  This  is 
«eTtatnlv  true  wbco  it  Is  in  the  power  of  ibe 
plaintiff  to  make  tbem  parties.  But  if  tbe  per- 
son wbo  Is  the  real  principal,  tbe  true  source 
■of  tbe  miecbief,  by  whose  power  and  for 
whose  adrantiige  !i  ts  done,  be  himself  above 
■Che  law,— be  exempt  from  all  jndfclal  process, 
— h  woald  be  suorersiTe  of  tlie  best  estab^ 
Ushed  principles  to  say  that  the  laws  could  not 
afford  tbe  same  remedies  against  tbe  agent  em- 
ployed 1q  doing  tbe  wrong  which  tbey  would 
afford  against  him,  could  his  principal  be 

Joined  in  the  suit."  The  doctrine  there  stated 
las  io  snmerooB  cases  been  since  approved 
and  applied  by  tbe  supreme  court,  and  this 
-court  has  never  held  differently;  for  exemp- 
tliHi  of  the  state  from  suit  without  its  consent 
was  intended  for  Its  own  protection,  not  at  all 
%o  enable  agents  or  officers  to  do,  with  impu- 
nity, injury  to  private  rights.  To  say  a  court 
'Of  chancery  could  not  enjoin  them  from  en- 
teriog  upon  and  approprintiDg,  without  com- 
peosalion,  land  of  a  private  person,  though 
-done  under  color  of  statutory  power,  and  In 
interest  of  tbe  state,  would  be,  Indeed,  a  start- 
ling proposition.  Yet  so  using  property  of  tbe 
atate  as  to  create  a  nuisance,  whereby  such  pri- 
vate person  is  deprived  of  use  and  enjoyment 
■of  his  land,  would  be  not  less  a  wrong  and  tn- 
Jofj  than  forcibly  ouBting  him  of  possession. 


and'carelesslr  taUnc  ind  appropriating  It: 
for,  while  holding  and  controulng  property  of 
tbe  state,  Its  officers  and  agents  can  no  more 
than  a  private  person  disregard  the  maxim, 
"Sieutere  tuout  alienum  noa  ladat."  It  can- 
not be  that  in  such  case  a  person  injured  would 
be  wholly  without  remedy  merely  because  the 
wrongdoers  are  agents  or  officers  holding  and 
controlliog  property  of  the  state.  -  Tbe  case  of 
W^liataatm  v.  LouitnilU  InduatritU  Se/iool  tf 
Rform  (recently  decided  by  this  court)  95  Ey. 
251.  38  L.  a  A.  300,  is  not  like  this,  because 
there  damages  fOT  a  personal  injuir  wert 
sued  for  against,  not  the  employe  who  com- 
mitted the  assault,  but  against  tbe  corporation, 
—against  the  state.con trolling  the  Institution,— 
which,  if  recovered,  would  have  been  payable 
out  of  the  trust  fond.  Here  the  remedv  sought 
is  Injunction  against  continuance  of  a  nuis- 
ance, and,  as  a  necessary  consequence,  abate- 
ment of  it.  And  as  the  alleged  wrong  is  such 
as  to  cause  permanent  mischief  and  continuous 
grievance,  which  cannot  be,  otherwise  than  by 
injunction,  repaired  or  prevented,  and  as  It  u 
moreover  alleged  that  plaintiffs  have  and  will 
continue  to  suffer  Injury  to  both  their  healUi 
and  property  unless  the  court  grants  tbe  relief, 
a  prima  facie  cause  of  action  Is  stated  in  their 
petition,  and  tbe  chancellor  erred  in  sostaining 
the  demurrer. 

Judgment  it  reverted,  and  cause  remanded 
for  further  proceedings  oonsistent  with  tbia ' 
opinion. 
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Horn— Xflmttatton  0/ 0en«ral  an<0[Ttiont  to  ontA* 
dictment  bu  iveetM  aUegaUont, 

Tbe  doctrine  established  In  Staib  v.  FARnuro- 
•VOK,  Is  borne  oat  tbe  nutiorltr  of  the  followlnv 
■eases  not  nentloned  or  refenrad  to  therein,  but 
eaiae  eziotir  deoMInc  tbe  question  are  tew. 

It  will  be  observed,  however,  that  tn  tlie  Ohio 
and  Dfatrlot  of  Oolnmbls  oases  upholding  tbts  doo- 
trtoe  there  were  strong  dinenting  opinions,  whtcb 
were  directly  followed  by  tbe  ooort  In  tbe  Oresoa 
•eese  of  State  v.  Brown  OSfSj  7  Or.  180, 188. 

In  United  States  v.  Barber  (1801 1  8)  D.  a  »,  tt  Is 
«Rld  indictments  have  not  yet  come  to  be  addressed 
to  the  lolelUcenoe  or  InterpteUiion  of  a  Jury;  tbey 
eretbeinldes  of  the  eourt  In  determinlnv  whet 
■dssaes  aie  subnltted  for  trial,  and  It  is  for  the 
courts  to  understand  tbem  aoeordlnfr  to  rules  of 
■law  vblob  have  been  eetabltslied  ooooemlng  Oielr 
meenlnir  and  their  snffldenoy. 

In  tbe  above  case  «  motion  In  arrest  of  Judgment 
■oo  R  verdict  o^^llty  on  tbe  trial  of  an  Indictment 
'  -for  murder  was  allowed  and  tbe  case  remanded, 
upon  the  ground  that  tbe  Indtotnient  Itself  did  not 
vpon  Its  face  show  or  legally  obarge  and  state  the 
death  of  tbe  prisonerls  victim,  althouirti  tbe  cnn- 
elusion  showed  the  flnding  by  the  gzand  Jury  <a 
J8  iuR  A. 


ttiegenerri  allegations  tbat  tiie  defendant  with- 
held tbe  money  from  the  true  owner,  and  appro- 
priated it  to  tata  own  use,  are  so  limited  and  quail- 
fled  by  tbe  allegations  of  tbe  speolQo  facts  upon 
wbloh  the  general  allegatkMis  are  predtoeted  that 
flkeAtetasUted  in  the  ladiotmeac do  not  ooneti* 
talea  pubUe  offense. 


tKovember  U,ia0U 


that  faet  Tba  eourt  bdd  that  the  eonelnslon  of 
tbe  Indictment  by  the  grand  Juryoontaloed  only 
conoluslong  of  law  while  the  fact  as  oontalned  In 
tbe  body  of  the  Indictmmt  amounted  only  to  a 
obarge  that  tbe  inisoner  oommltted  an  Injury 
adapted  and  intended  to  ^leot  the  lesnlt  —  dntlh 
tbe  acts  stated  by  snob  taet  not  eonsUtutlng  mnr^ 
der.  United  States  V.  Barber,  smira.  Bmdiey.  J'i« 
dissenting. 

Tbe  Indlotment  obarged  that  tbe  misoner  by  Ue 
BOtaas  thereto  eet  forth  '*inaUolously  oboked,  suf- 
fooated,  and  drowned"  bis  victim  while  the  grand 
Juron*  oonclualon  found  that  be  by  the  means 
stated  "felootouely,  unlawfully,  and  of  bis  malice 
aforethought  did  kill  and  murder,**  IbfcL 

It  Is  necessary  to  allege  that  tbe  act,  done  with 
homicidal  Intent,  and  In  manner  calculated  to  cause 
death,  actually  aooomplisbed  Its  purooee,  for  with- 
out such  averment  tbe  aooused  would  be  tried  for 
an  aotual  kUHoQ  when  be  bad  only  been  charged 
with  an  act  adapted  and  Intended  to  cause  tbat  re- 
sult. Ibid. 

Tbe  indictment  in  the  above  case  did  not  aDege 
ftM  place  of  death  and  ebow  tbe  jurisdiction  of  the 
court,  atthougfa  the  eonolurion  ihowed  such  plaoew 

Digitized  by  Google 


MiHjnsoTA  Sdfremb  Coukt. 


APPEAL  by  defeodant  from  an  order  of  the 
District  Court  for  HeDDepfn  County  over- 
riillng  a  demurrer  to  an  iDdictment  cbargiog 
b]m  vith  larceay.  Bewried. 
The  facts  are  stated  io  the  opinioD. 
Meatrt.  Fred.  O.  Oook  ud  Henrj  C. 
Belden,  for  appellant: 

The  offense  shoald  be  properlj  described  hj 
Btaliog  the  lubstaDtlalclrcumstaDces  Decessary 
to  show  tbe  nature  of  the  crime,  ivith  sufflcieot 

Erecision  and  clearness  to  render  the  cbarf^e 
itelligible  io  its  legal  raquiBiles,  so  aa  to  in- 
form uie  accused  oi  tbe  offeave  be  fs  called 
upon  to  answer. 

2  Hale,  P.C.  183;  Ttfv  r.  Freeman,  3  Btraoge. 
1226;  Phelpt  y.  P&tple,  6  Hun,  401,  72  N.  Y. 
884:  Bill  of  Rights,  art.  1,  %  6;  SUt.  1878, 
chap.  108,  g  10,  siibdiT.  6. 

Id  order  to  cooaiitute  the  offense  of  larceny, 
It  is  Decessary  to  charge  that  offense  In  toe 
usual  and  ordinaiy  language  of  such  indict- 
ment 

The  word  "wtthbold"  is  a  neutral  term.  It 
does  not  in  common  parlance  or  In  legal  usage 
import  a  criminal  offense. 

6taU  V.  Foster,  11  Iowa,  281;  United  State* 
T.  Bi-itton,  107  U.  8.  855,  37  L.  ed.  6S0:  State 
T.  Parker,  48  N.  H.  88. 

Tbe  fomu  of  indictment  coDtdo  In  no  un- 
certain language  the  allegation  that  tbe  prop- 
erty was  appropriated  or  taken  without  tbe 
consent  and  against  the  will  of  tbe  owner. 

Wbart.  Crim.  PI.  g  221,  and  cases  dted. 

It  is  one  of  the  Decessary  requiaitfls  of  the 
crime  of  embezzlement. 

State  T.  Lgon,  4b  N.  J.  L.  m 


In  case  of  an  ofTenae  at  common  law,  the 
facts  aod  circumstances  constituting  It  are 
defined  by  tbe  rule  of  the  common  uw  upon 
the  subject;  in  offenses  ^pdnstatatutei,  by  tb» 

Blaiute  creating  it. 

Archbold.  Grim.  L.  Pom.  ed.  2<15. 

Tbe  indictment  must  generally  state  poBlti?^ 
ly  and  explicitly  what  the  defendant  ia  called 
upon  to  answer,  and  It  cannot  be  sided  by  in- 
tendments, and  this  rule  is  especially  applicaUtt 
to  the  higher  grades  of  crimes. 

State  T.  Seaj/,  8  Btew.  (Ala.)  123,  20  Am. 
Dec.  M;  Com.  r.  Waltert,  6  Dana,  201;  BuUoek 
T.  State,  10  Ga.  48;  Stephen  t.  State.  11  Oa. 
225;  State  V.  Wimberly,  8  McCord,  L.  IIK);  Kit 
T.  State,  II  Humph.  167;  ^nU  v.  Hand.  1  Ark. 
166;  Oom.  v.  Clark.  6  Oralt  676;  MarlOe  r. 
State,  8  Ind.  535;  Lambrrt  v.  PtopJe,  9  Cow. 
578;  State  T.  Philbriek,  81  Me.  401;  Sherban 
(hm.  6  Watis,  212;  Sweeney  t.  State,  16  Ga. 
467;  Bubanka  y.  State.  17  Ala.  181;  FemOe  t. 
Allen,  6  Denio,  76;  Maakill  v.  State,  8  Bfackf. 
2H9;  P/ietpi  T.  People,  72  K.  T.  834.  6  Hun. 
401;  Biggef.  PeapU.  8  Barb.  647. 

The  only  exceptious  to  the  foregoing  rule 
are  where  the  indictment  is  for  the  ofleose  of 
being  a  commoo  barrator,  or  for  being  a  com- 
mon scoltl.  or  Cor  keeping  a  common  gambling 
house,  or  bawdy  bouse. 

8  Hawk.  P.  Cf.  chap.  26.  67-68;  Sameod 
V.  People.  26  N.  T.  190.  16  Abb.  Pr.  430. 

But  It  has  been  held  that  general  charges  of 
public  iDdeceacy  are  not  sufficient,  and  that 
tbe  specific  acts  and  circumstances  of  public 
indecency  must  be  stated  io  tbe  indictment. 

StaU  y.  Brvnson,  8  Bail  L.  148;  State  t. 


t  Again,  In  BotiallerT.  State  (U87)  8  807,  where 
tbe  iBdlctmeot  alleffed  that  the  prtooner  "did  felo- 
nfouBlr,  purposelr,  and  of  bis  deliberate  ami  pre- 
meditated malica  make  an  uaault  od  Lthe  deceased] 
.  .  .  with  a  oertaln  gun  ,  .  .  and  .  .  .  did 
then  and  there  felonloudy,  purposelr.  and  of  tato 
deliberate  and  premeditated  matlce  shoot  off  aod 
dtschaigeat  and  upon  tbe  [deceased]  and  thereby 
and  of  his  strlldng  tbe  said  [deoeasedl  ...  In- 
flicted on  and  In  the  bead  o(  blm  .  .  .  ooe  mor- 
tal wound,  of  which  said  mortal  wound  tbe  said 
Cdeoeosnd]  then  and  tbere  iDstantlr  died,"theflDd- 
inff  of  the  irrand  Jury  being  that  the  prisoner  **dtd 
In  maoDer  and  form  aforesaid  feloniously,  pur- 
posely, and  of  bis  deltberateand  premeditated  mal- 
ice kill  and  murder  the  said  [deceased]  contrary," 
etc.,  tbe  court  held  tbe  Indictment  had  under  sec- 
tion 8  of  tbe  Nebraska  Criminal  Code  there  l>eliur 
an  entire  want  of  any  alleffstloo  of  an  Intent  or 
purpose  to  kill  and  the  latter  clause  or  cooolusloo 
not  tHinglnff  the  oaae  within  tbe  rules  w  ourfav  tbe 
defect.  See  also  Smith  r.  State  iVKVt  4  N«b.  Xn, 
*nfra. 

So  In  Fonts  State  (1SS7)  8  Ohio  St.  98,  tbelodlct- 
ment  charged  that  the  prisoner  "unlawfully,  felo- 
Diously,  purposely,  and  of  dellt>enite  and  premedi- 
tated malloe  did  beat,  bruise  and  strike,  thereby 
then  and  there  glvinfr  to  him  the  said  [deceased]  In 
and  upon  the  back  side  of  the  bead  of  htm  the  said 
[deceased]  one  mortal  wound  of  the  len^b  of  tbree 
iDObes  aod  of  the  depth  of  one  Inch  of  which  said 
mortal  wound  he  tbe  said  [deceased]  then  and  there 
Instantly  died,"  the  conclueloii  of  the  lodlotment 
flndinff  that  the  prisoner  "in  manner  and  form 
aforesaid  .  .  .  unlawfiilly,  feloniously,  pur- 
posely, aod  of  deliberate  aod  premeditated  malice 
tbe  said  [deceased]  did  kill  and  murder  oontrary  to 
tbe  form  of  tbe  statute."  etc  and  the  court  lield 
that  the  Indlotmeot,  althonch  fOllowlnf  atrlotly 
88  L.  a  A. 


tbe  form  of  the  Indictment  for  murder  at  oommon 
law,  did  not  conform  to  tbe  material  change  whlob 
the  Oblo  statute  bad  made  in  tbe  deflnitiOQ  of  tbe 
act  declared  to  be  murder  In  the  first  deirree,  and 
that  tbe  indictment  was  therefore  lasuffldeot  for 
want  of  a  positive  and  dfreot  averment  of  a  pmv 
■<oBe  or  Intention  to  MD  In  the  deseHptlon  th» 
offense. 

In  Olilo  an  Indictment  for  murder  In  tbe  line 
le^ree  must  contain  a  dlrectandspeclflc  averment 
of  the  purpose,  or  Inteotkm  to  kill,  or  Intention  to 
iiifllota  mortal  wound  In  the  description  of  the 
Clime,  and  an  Indictment  which  aven  an  anault 
and  battery  resulting  In  death  and  committed  pui^ 
posely.dellberately.  and  premeditated  with  malloe, 
does  not ««  of  termfnf  Import  a  purpose  or  Intent 
to  kill,  and  such omtSBlon cannot  tiecured  by  th» 
legal  conclusions  of  the  grand  Jnrr  as  drawn  from 
tbe  antecedent  avermeola  deeerlptlTe  Of  the  arfane. 
Fonts  v.  State,  supra. 

In  the  above  case,  taowever,  tbrae  were  dissent* 
Ing  opinions  wtalcb  looked  upon  the  Indictment  a» 
stating  particularly  and  in  detail  the  act  of  the 
prisoner  whlob  oauaed  the  death  and  as  averring- 
that  the  acts  were  done  purposely,  delllwrately. 
with  i»emeditated  malice,  causing  Instant  deaib 
and  as  a  finding  of  the  grand  Jury  that  the  pris- 
oner purposely,  deliberately,  and  with  premed- 
itated malloe  killed  and  murdered  tiie  deoeaseA 
which  showed  no  omission  of  a  purpoee  to  kill,  but 
which  presented  a  positive  allegation  that  tbe  pris- 
oner did  kill  the  deceased.  IMd. 

But  in  Kobblos  V.  State  il8S7)  8  Ohio  St.  island 
Loetlner  v.  State  (16S7)  10  Ohio  St.  608,  mentioned 
imd  referred  to  In  the  above  case  'tf  Fouts  v.  StntOt 
ibe  indictment  was  not  delleteot  as  It  contained  a 
direct  and  posltlTe  averment  of  the  porpOM  ot  In- 
tent to  kill. 

The  same  prfaiciidaB  were  apidiBd  In  the  oaae  e* 
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43eribfier,  8  Oil]  A  J.  248;  Randolph  r.  Com. 
«  Serg.  &R.  898;  Com.  t.  OiUttpie,  7  Berg.  & 
R  469,  10  Am.  Dec.  475;  Com.  t.  Maxu)^,  3 
Pick.  189;  State  v.  Vent,  8  Qill  &  3.  8. 

Id  case  of  statutorjr  offenses,  tbe  indlctmeot 
-must  Btate  all  tbe  facts  aad  circumstaDces 
wbich  constitute  tbe  deflnitlon  of  tbe  offense 
4n  tbe  lUtute. 

1  Hale.  P.  C.  B17.  626;  T.  Alien.  6 

Deiiio,  76;  United  Statet  v.  Gooding,  25  U.  S. 
13  Wheat.  460,  6L.  ed.  698;  Updegraffv.  Com. 
«  Serg.  &  B.  6:  Ma^U  v.  StaU,  8  Blackf. 
399;  State  v.  Raiilta,  8  McCord.  L.  683;  Sweenep 
V.  State,  ]6  Oa.  467:  Gook  v.  StaU,  11  6a.  68, 
■56  Am.  Dec.  410;  Eubanke  t.  State,  17  Ala. 
IHl;  Moffatt  v.  State,  11  AA.  169;  ^feT.  JEZ- 
dridge,  13  Ark.  608. 

There  must  be  a  demand  aod  refasal  between 
tbe  BBsigaee  and  agent. 

Btarkman  t.  State,  98  Ala.  77;  State  y. 
Mvneh,  23  MJnn.  75;  State  v.  Nem.  Id.  76; 
Sfat«  V.  Coon,  14  Mian.  456;  S^at^  v.  Cominge, 
54  Minn.  369;  Rapalje,  Crim.  Proc.  §  87,  wltb 
copious  citations. 

It  does  not  necessarily  follow  that  tbe  in- 
dictment Is  good  simply  because  it  vaa  In  tbe 
exact  language  of  the  statute. 

Whart.  Crim.  Pr.  &  PI.  S  220. 

Whether  tbe  statutory  language  Is  to  be  fol- 
lowed or  not,  depends  upon  the  manner  the 
offense  Is  ataiffd-  therein.  Argument  or  refers 
race  cannot  be  resorted  to. 

Rapalje.  Crim.  Proc.  §  90.  and  cases  cited 
thereio;  United  Statet  v.  Britton.  167  U.  8. 
655,  27  L.  ed.  S20:  Unibd  Statet  t.  Millt,  83 
U.  8.  7  Pel.  188, 8  L  ed.  666;  United  Statet 


KalD  V.  State  0856)  8  Ohio  St.  80S,  where  tbe  Indict- 
msDt  averred  that  tbe  prisoner ''purpoaely  and  of 
deliberate  and  premeditated  malloe  did  atrlke.  pen- 
etmte,  and  wound  [the  deceased]  .  .  ,  ^vlnflrto 
Uin  the  said  [deceased]  then  and  there  with  a 
leaden  ballet  aforesaid,  bo  as  aforesaid  discharged 
•ad  shot  oot  of  a  pistol  aforesaid  bjr  the  said  [prls- 
ooerl  .  t  .  one  morts]  wound  .  .  .  of  which 
Mid  mOTtal wound  thesald  [deoeosed]  .  .  ,  died," 
tlie  flndlDg  of  the  grand  Jury  being  that  Uie  said 
prisoner  ''parposely  aod  of  dein)Cffate  and  pre- 
meditated maltoe  did  ktU  and  murder  oontrary," 
etc,  the  oourt  held  the  averment  Insufflolent,  the 
purpoaeaa  ttiown  thereia  being  the  assault  and 
wounding  Init  not  tbe  killing  ttte  defect  not  being 
eared  br  tbe  former  otmctueioa. 

■nierewere  also  dissenting  opinions  in  tbe  above 
ease  to  the  effect  that  the  purpose  to  kill  was  a 
□eceflsarr  Ingredient  or  murder  In  the  first  and 
aeooDd  degree,  and  must  be  alleged  and  proved, 
•nd  tbatthe  fndtotments  In  that  case,  and  also  in 
tbe  prior  case  of  Fonts  v.  State,  conform  In  this 
respect  to  tbe  practloe  and  piecedenls,  of  Indict- 
ments for  murder  In  that  state,  and  to  Indictments 
wbtchupon  speolfioaalftnments  of  error  as  **lo- 
formal  and  unsubstantial."  had  been  pronounced 
snlDeient  by  that  court,  relying  on  the  oaae  of 
Moore  v.  State  (1868) »  Ohio  St.  602. 

The  rule  declared  In  the  two  preoedJng  cases 
of  Fonts  V.  State,  and  Kaln  t.  State,  was  approred 
of  and  foftow^  by  the  court  In  Hagan  v.  State 
(lM9t  10  Ohio  jt.  4S0.  tbe  oourt  holding  that  wbere 
tbe  purpose  to  kill  Is  not  averred  by  way  of  de- 
0orii>tlon  of  the  offense  tbe  omission  cannot  be 
aided  t^tbe  ordinary  former  oonoluaion  of  tbe 
indtotauat  whkm  avers  tlwt  the  Jurors  "say 
that"  tbe  acensed**ln  manner  and  form  aforesaid 
purposely,  wlllfnlly  and  of  his  deliberate  and  pre- 
meditated malloa  did  klUjndmnrder.*'  tbeaUega- 
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V.  Simmont,  96  U.  8.  dOi,  34  L.  ed.  820;  United 
States  T.  CarU,  105  U.  8.  611,  26  L.  ed.  1185; 
United  Statet  v.  Patteratm,  65  Fed.  Eep.  605; 
United  Statet  v.  Rett,  124  U.  8.  488,  81  L.  ed. 
516;  United  Statet  v.  Cruikehanh,  92  U.  8. 
542,  23  L.  ed.  588;  UnitedStates  v.  Nelaon,  53 
Fed.  Bep.  649;  State  v.  Terry,  109  Mo.  601; 
Cbm.  T.  £Kaet,  19  Pick.  804;  Com.  v.  Bean,  11 
Ciuh.  414;  Com.  v.  Cl^ord,  8  Cusb.  215;  Com. 
T.  FiWurn,  119  Mass.  297:  10  Am.  &  Eng. 
Encyclop.  Law,  p.  566;  Gam.  v.  Bolkom,  8 
Pick.  281;  Statet.  Braten,  13  Minn.  490;  State 
V.  Murray,  41  Iowa,  680;  Luter  v.  State,  83 
Tex.  Crim.  Rep.  69;  United  Statet  v.  Burnt, 
64  Fed.  Rep.  868;  People  t.  Hamaker,  93 
Hicfa.  11:  Koeter  t.  8  Mich.  481; 

ByrneiY.  PeopU,  87 Mich.  515;  HaU  v.  PeopU, 
48  Mich.  417;  UarHs  v.  People,  44  Mich.  805. 

Wbere  an  iDformation  chargiog  that  defend- 
ant at  divers  times  between  certain  dates,  "did 
enter  npon  and  exercise  and  continue  ^e  ex- 
ercise and  practice  of  the  business,  avocation, 
or  profession  of  a  private  detective,"  without 
stating  any  facts  to  show  in  what  way  be 
acted  as  nich  was  declared  to  be  fatally  de- 
fective. 

Stat*  T.  Bennett  (Mo)  March  IQ,  1889; 
Wbart.  Orlm.  PI.  g  230;  SCite  v.  Kettkring, 
13  Mo.  565;  StaU  v.  Davit,  70  Mo.  467;  Stnte 
V.  Hayward,  88  Mo.  399,  and  cases  cited; 
^te  T.  Smith,  66  Mo.  93;  State  v.  Grooker, 
95  Mo.  889;  1  Bishop,  Crim.  Proc.  §S  81,  825. 
494;  3  Bishop,  Crim.  Proc.  gg  98.  100,  300. 
201. 

Thenwdfle  facts  control,  and  If  thoy  are 
not  samdent  to  show  owner^ip,  the  general 


tlon  purporting  to  be  nothing  more  than  an  argii< 
mentattve  statementof  the  legal  result  of  the  facts 
previously  stated,  and  such  a  mere  conclusion  can- 
not cure  any  defects  In  the  premises  on  whlob  It 
remains  to  be  predicated;  the  chief  Justtoe  again 
dlasentinii. 

In  Fonts  V.  State  (iaSi)4  O.Oreene,  000,  the  indict- 
ment contained  four  oounta,  the  first  alleging  ttuit 
the  prisoner  did  wiUfuliy.  fdoniousiy,  unlawfully, 
and  wltb  malice  aforethougbt  make  an  assault  and 
willfully,  feloniously,  unlawfully,  and  with  m^oe 
aforethought,  did  strike,  tbruat,  out,  and  stab,  and 
by  the  striking,  thrusting,  cutting,  and  stabbing 
did  then  and  there  give  unto  the  deceased  two 
mortal  wounds  of  which  the  deceased  died,  the 
grand  jury  stating  that  the  prisoner  willfully 
feloniously,  unlawfully,  and  with  malice  afore- 
thought killed  and  murdered  tbe  deceased,  ooo- 
trary  to  tbe  statute,  etc.,  tbe  court  held  ttw  In- 
dictment insufBotent.  as  not  complying  with  the 
provieloas  of  section  SSflO  of  the  Iowa  Code,  and 
that  therefore  the  prisoner  could  not  be  convicted 
of  murder  In  tbe  flnt  degree  thereunder, 

Tbe  same  oonolusloo  would  seem  to  have  been 
reached  by  the  oourt  in  the  case  of  State  v.  Mo* 
Oormlok  (1860)  27  Iowa,  402.  the  oourt  holding  that 
under  the  Iowa  statute  the  killing  and  not  simply 
the  assault,  must  be  willful,  dellt>erate.  and  pre- 
meditated. In  order  to  constitute  murder  in  the  first 
degree,  dtJog  and  relying  upon  the  Ohio  coses  of 
Fonts  V.  State  (1857)  8  Ohio  Bt.  06;  Kaln  v.  State 
iiaSS)  8  Ohio  St.  80B;  Hagan  v.  State  (1860)  10  Ohio  St. 
and  Fonts  v.  State  a8&4)  t  O.  Greene,  600. 

The  holdings  in  the  Ohio  courts  In  the  above  cases 
of  Fouts  V.  State,  and  Hagan  v.  State,  to  tbe  effeot 
that  the  allegations  In  tbe  oonoluslon  of  the  grand 
Jury  are  nothing  more  tban  (be  argumentative 
statement  of  tbe  legal  reiulli  as  the  bets  prevU 
ously  state,  and  oonld  not  oure  any  defects  In  the 
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anegktloa  cannot  be  reaort«d  to  for  the  par- 
poM  of  sustatotng  the  indictmeot. 

Pinneg  v.  Fridiejf,  9  MIdd.  84;  Cbaqr  t. 
JfeJntyre,  46  Mfno.  629;  ParheT  JmaeU,  68 
Htnn.  614. 

Mmrt.  Frank  M.  Nje.  Janes  A.  P«> 
torson.  H.  W.  Childa,  AU]i-Qen.,  and 
Geor^  B.  Edgerton.  for  respondent: 

The  crime  of  embezzlement,  u  it  it  gener- 
ally  called,  is  purely  a  atatutory  offense. 

6  Am.  &  Eng.  Eoc^'clop.  iJaw,  p.  461. 

The  Indiclment  U  drawn  tmder  section  438, 
Feoal  Code. 

It  is  not  neccsaary  to  set  out  in  the  indict- 
ment that  a  demand  haa  been  made  upon  the 
defendant. 

^ate  T.  ComSngt,  64  Minn.  8S9;  8tat»  t. 
Sew,  23  Minn.  80. 

The  indictmeot  followed  the  words  of  tbe 
•tatuie.  Where  the  offense  is  a  statutory  of- 
fense. It  is  sufficient  for  Ibe  pleader  to  follow 
the  words  of  i  he  statute. 

RtaU  T.  Comfort,  22  Minn,  271;  BtaU  T. 
&Mn,  48  Minn.  466. 

Bfitchell.  delivered  the  opinion  of  the 
court; 

The  aefeDdaDt,*baT]ng  been  indicted  for  the 


Clime  of  nand  laroeny  nnder  section  428  of  tbe 
Penal  Code,  demurred  to  the  indictment,  speci- 
fying  numerous  objections,  all  of  which  may  be 
included  in  the  general  ohjecliun  thkt  the  nets 
stated  did  not  constitute  a  public  offense.  Tbe 
trial  court,  baring  overruled  the  demurrer, 
certified  to  this  court,  under  Gen.  Slat.  1678, 
chap.  117,  g  11.  five  questions,  which  nay 
also  be  all  summed  up  in  one,  tIil,  whether 
tbe  fads  stated  in  tbe  indictment  constituted  a 
public  offense.  Tiespass  is  an  element  Id 
every  larceny  at  common  law.  The  effect  of 
Ibis  statute  making  conversion  or  embenle- 
ment  by  a  trustee,  etc..  larceny,  Is  merely  to 
do  aw«7  with  the  neoessfty  of  a  trespaai.  It 
does  not  change  tbe  rales  of  pleading.  Tbe 
mere  commOD-law  form  of  indictment  for  Ittr- 
ceay  would  not  be  sufficient.  In  an  Indict- 
meot under  thia  statute  tbe  allegaUons  must 
be  special,  and  must  state  all  the  facta  neces- 
sary to  constitute  tbe  offense.  Slatt  v.  Benu, 
89  Minn.  464;  State  r.  Fokv.  41  Hinii.  184; 
BtaU  T.  Ainuf,  47  Minn.  448. 

The  essential  facts  neceasat;  to  eonstitnte 
larceny  under  this  section  are:  First,  that  tbe 
person  was  acting  as  a  trustee,  etc.,  under 
appointment  by  will,  deed,  etc;  second,  that 
the  money  or  property  alleged  to  have  been 


premises,  were  approved  of  In  the  case  of  Smith  v. 
State  11876)  4  Nell.  S77. 

8o  In  State  v.  Balder  (1828)  2  MoCord.  224.  IS 
Am.  Deo.  188,  upon  an  Indictment  for  passion 
couDteifelt  moner.  It  was  held  that  tbe  positive 
averment  that  tbe  prisoner  did  felonious];  utter 
and  pubttsb,  dispose  and  pass,  etc,  was  notsupplled 
by  tbe  oonoludlnr  averment  In  the  indlotment,  to 
tbe  effecc  that  tbe  prisoner  at  tbe  time  of  uttering, 
etc  wdl  knew  that  tlw  said  note  wufalse,  forsed, 
and  oounterfele  and  was  fatal. 

Again  In  Leonard  v.Territorr  <1M)  t  Wash. 
Terr.  381,  tbe  Indictment  did  not  char^  murder  In 
either  degree  except  in  tfaedoolnK  paratrrapb  be- 
glnnlns  "and  so"although  in  tbe  body  of  tbe  Indict- 
ment both  purpose  and  malice  was  ascribed  to  tbe 
assault  and  to  the  shooting  and  wouodloir,  but 
neilber  of  them  to  the  blllms  or  givlns  of  the 
morial  wounds,  and  the  court  therefore  held  tbe 
Indictment  iosutBclent  relying  upon  the  prior 
Ohio  and  Iowa  decisions,  tbe  latter  statement  be- 
ing but  an  inference  of  tbe  grand  Jury  which 
former  statement  Its  language  would  not  admit  of. 

Where  the  Indlotment  oharged  the  prisoners  with 
kiUtng  with  pistols  and  revolven.but  dfdnot  charge 
tbat  tbeydld  the  killing  wltb  any  deliberate  and 
premeditated  lotentton  of  killing tiie  deceased, and 
In  ooneluslon  charged  that  the  defendant  In  tbe 
manner  and  by  tbe  means  aforesaid  unlawfully, 
feloniously,  willfully,  wickedly,  purpo8elr<  and 
with  malice  aforethought  did  kill  and  murder,  it 
was  held  tbat  the  first  part  of  the  indictment 
charged  sutvtantlally  tbat  the  defendant  dellbei^ 
ately  and  premedlately  committed  an  assault  and 
battery  by  shooting,  but  did  not  charge  tbat  tbe 
defendant  at  tbe  time  had  any  deliberate  and  pre- 
meditated Intention,  nor  Indeed  any  Intention  of 
killing,  but  It  substantially  charged  tbat  he  delib- 
erated upon  and  premeditated  tbe  sbootlng.  the  as- 
sault and  battery,  but  tt  did  not  ofaarge  that  he  de- 
liberated apon  and  premeditated  the  killing,  and 
that  while  the  latter  part  of  the  Indictment  charged 
the  defendant  with  unlawfully,  feloniously,  will- 
fully, wickedly,  purposely,  and  maliciously,  and 
with  malice  afOretbouarbt  killing  and  murdering, 
yet  it  did  not  allege  that  he  dU  it  edtber  deliber^ 
ately  or  premedltately,  and  that  If  this  part  of  tl>e 
Indictment  bad  eharssd  adellbesat*  and  pcemedi- 
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lated  killing  it  would  have  been  aufflolent  as  an  lew 
dlctment  for  murder,  but  tbat  as  neither  this  nor 
any  other  portion  of  the  indictmeot  charged  that 
tbe  klillng  wis  done  with  any  d«dfl>Grate  or  pre- 
meditated design  to  kill,  or  by  means  of  poison,  or 
by  laying  in  wait,  or  in  the  pen>etrBtlon  or  intent  to 
perpetrate  some  felony  the  indictment  could  not 
be  coosidaed  as  a  good  Indictment  for  murder  In 
tbe  first  degree,  tbe  court  relying  upon  the  cases 
of  State  V.  HcCormtck.  Poula  t.  State,  Katn  v. 
State,  and  Hagan  v.  State,  aupro,  and  the  oases  of 
State  v.  Watklufl  asw*  27  Iowa,  415;  Bower  v.  State 
(1838)  ft  Mo.  364.  82  Am.  Dec  tObi  State  v.  Jones 
(1854)  20  Ho.  68:  State  r.  Reakey  <XSm  1  Mo.  App. 
8:  Loeffner  v.  State  (18S7)  10  Ohio  8c  W;  State  r. 
Brown  (1878)  21  Kan.  88. 48.  4B. 

In  State  v.  Jones,  mun,  the  Indlotment  ohargetf 
that  the  prisoner  then  and  there  feloniously,  will* 
fully  and  of  his  malice  aforethought  deliberately 
and  premedltately  did  makean  assault  with  a  kntfe 
In  and  upon  tbe  left  side  of  tbe  tjelly  and  upon  tbe 
right  shoulder  of  (be  deceased  tben  apd  there  fe- 
loniously, willfully,  and  "deliberated  ani  premedi- 
tated" of  bis  malice  aforethought  did  strike  and 
thrust  riving  in  and  upon  tbe  places  mentioned  one 
mortal  wound,  mentioning  the  breadth  and  depth 
of  tbe  wound  of  which  the  deceased  then  and  there 
Instantly  died,  and  concluded  by  finding  tbat  tbe 
prisonerla  manner  and  form  aforesaid,  felonloualy 
willfully  and  of  his  malice  aforethought  *'dellt>^ 
ate  and  premediuted"  did  kill  and  murder  OOB- 
traiy,  Mo.  Tbe  court  held  tbat  the  indictment  was 
not  anfflotent  to  sustain  a  judgment  which  de- 
prived the  prisoner  of  life  not  being  drawn 
with  aoouraoy  sufflolent,  the  words  describing  tbe 
offense  not  tieing  sensible,  being  not  only  ungram- 
mailcal,  but  some  of  them  not  known  or  reoog- 
Dlzcd  as  common  English  words. 

But  in  Anderson  v.  State  (1848)  ft  AA.  444,  4B1, 
where  tbe  first  oount  of  tbe  ludiotment  alleged 
that  the  bomidde  was  committed  feloniously.  wlU- 
fully,  and  of  malloe  aforethought,  tnit  in  the  oon- 
eluslon omitted  the  word  "murden*'  the  second 
count  charged  the  killing  to  have  been  done  will- 
fully, and  wickedly,  and  in  oonoloslnn  alleged  tbe 
defendant  dM  kill  and  mnrder.  and  It  was  con- 
tended that  the  omissinn  of  the  word  **manlei"  In 
tbe  first  oount  and  of  the  words  ''of  ha  maUee 
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stolen  was  io  hia  posseasion  1^  vlrtiie  of  Bach 
office  or  appoiDtment;  third,  that  be  secreted 
«  withheld  it.  or  appropriated  it  to  faia  own 
VM,  or  to  that  of  a  person  other  than  the  true 
owner  entitled  to  it.  We  think  the  first  two 
of  these  facts  are  sufficiently  alleged,  but  that 
as  to  tbe  third  the  iDdictmeni  Is  fatally  defect- 
ive. It  might,  peihaps,  have  been  sufficient 
If  it  bad,  as  to  some  matters,  alleged  less;  but 
by  alleging  what  it  does  it  became  oecessary 
to  allege  still  more.  The  general  Blle;riitioo8 
Id  tbe  iodictment  must  be  deemed  to  be  con- 
trolled and  qualified  by  the  allegations  of 
spedflc  facts  upon  which  the  general  allega- 
tiooa  are  predicated.  Tbe  general  allegations 
tbat  the  defendant  withheld  the  money  from 
the  party  oititled  tbmto,  and  appropruted  it 
to  bis  own  use,  are  so  limited  and  qualified  by 
what  follows  as  to  amount  merely  to  an  alle* 
gatioD  that  he  withheld  it  from  Firth;  and  the 


general  allegation  Uiat  Ftrtb  was  tbe  penoo 
entitled  to  it  la  qualified  b^  tbe  statement  of 
tbe  qwdfic  facts  from  which  that  ownership' 
is  alleged  to  have  resulted.  Having  assumed 
to  set  out  specilically  tbe  facts  constituting- 
Firth's  right  to  the  money,  it  was  incumbent 
on  the  state  to  allege  facts  sufficient  to  show 
tbat  right.  In  this  tbe  iodictment  is  defectlm 
All  that  la  alleged  might  be  strictly  true,  and 

Jet  Firth  not  be  enuiled  to  a  dollar,  and  de- 
endaut  have  bad  a  perfect  right  to  retain  and 
use  the  money  for  any  or  all  of  the  porpoecft 
named  In  the  1st,  2d,  8d,  and  Sib  subdtTlBions 
of  that  part  of  tbe  trust  deed  which  specifies- 
tbe  purposes  for  which  he  was  to  pay  it  out, 
or  to  which  he  was  to  apply  it* 
Order  rereraed. 

GUflUsA,  OKl  J,t  absent  on  account  of  ilck- 
nesa,  took  no  part 


•fonthoasbt"  In  tb«  eeoond  count,  were  fatal.— 
the  oourt  beM  that  an  lodlctiiient  otaargiOM  wltb 
leqafslie  oertalntr  the  klllhv  to  have  been  done 
with  maHoe  aforetboucDt  woald  lie  valid  as  oon- 
tainlnr  the  very  terms  of  the  Arkansas  statute  Id 
deflobur  tbe  crime  of  murder,  aud  that,  however 
raqulalte  the  word  "murder"  mtRbt  have  been  to 
an  taidtetmrat  under  tbe  Btiglista  ooramiio  law.  It 
oould  not  be  reffarded  In  tbat  state  In  any  other 
URbt  ttwD  as  s  matter  of  form  not  tending  to  tbe 
prejudice  of  tbe  detendaat.  and  as  cured  by  virtue 
or  MRtlon  tOK  of  Ark.  Bev.  Stat,  p.  800l 

In  Bacbtelhelmw  v.  Btate  am.  54  Ind.  m  tbe 
tttdletment  obanted  tbat  tbe  prisoner  anlawfuUy, 
purpoeely,  feloniously,  and  with  premeditated 
maltoe  did  kill  and  murder  the  deoeased  In  an  un- 
lawful attempt,  forcibly,  feloniously,  and  affalnst 
her  wlU  to  oommlt  an  unlawful  erlme,  and  for  that 
purpose  wllimHy.  felonloualy,  and  unlawfully  and 
with  premeditated  maltocadmlntateiinir  deadly  poi- 
son with  a  view  to  committing  such  unlawful  orime, 
and  further  charged  tbat  ttie  prisoner  then  and 
time  and  thereby  fehmionBly,  willfully,  unlawfully, 
and  of  ptemeditated  maltoe  did  kill  and  murder 
the  decttsed,  and  tbe  court  held  that  the  Indict- 
ment was  sufficient  as  chanting  a  murder  with  the 
administration  of  poison  but  not  of  murder  fn  an 
attempt  to  oonuntt  a  rape,  the  aUegatlons  m  re- 
spect to  tbe  latter  beliut  treated  as  mere  surplus- 
age. 

So  In  Snyder  v.  State  (1B77)  S9  Ind.  lOB,  the  tndiot- 
nent  eharged  that  the  prisoner  unlawfully,  felool- 
onsly,  purposely,  and  with  premeditated  malice 
killed  and  murdered  the  deoeased  tiy  then  and  there 
feloniously,  purposely,  and  with  premeditated 
malloe  unlawfully  administering  a  certain  deadly 
poison  commonly  called  stryobnltie.  by  reason  of 
which  ttie  deoaaied  died  tbe  prisoner  well  knowing 
tbe  same  to  be  a  deadly  poison  and  wickedly  in- 
tending then  and  thereby  feloniously,  purposely, 
and  with  premeditated  malloe  to  kUl  and  murder 
oontrary,  etc.,  and  the  eeoond  oount  being  slmUar 
totbeftratbut  more  fnU  and  certain  in  its  aver- 
ments; A  motion  to  quash  was  overruled  tlie 
court  holding  each  count  good.  The  ground  of 
the  motion  was  that  neither  count  averred  with 
suSdeDt  dlrectoeas  tbe  intent  to  kill,  and  Fbota  v. 
State  (IRBT)  8  Ohio  (St.  W,  was  cited  and  lelied  upon, 
but  tbe  court  beU  that  the  Indlotment  must  aver 
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tbat  the  kUUng  was  purposely  done.and  that  botb 
oounts  in  the  indictment  in  question  made  that 
averment  and  that  tbe  Indlotment  was  suffloleot, 
relying  upon  DOIon  r.  State  (UBT)  9  Ind.  MB,  and 
Beohtlehelmer  v.  State,  supra. 

In  State  v.  Brown  (IS»)  7  Or.  188. 1M.  tbe  indict- 
ment obarged  that  ttie  prisoners  were  unlawfully 
and  febmlotaty  engaged  In  tbe  oommlaslon  of  tbe- 
crime  of  robbery  by  then  and  there  felonloody 
taking,  stealing,  and  oarrylngaway  certain  arttoles, 
epecltytng  them,  from  the  person  of  one  named 
therein,  and  against  bto  will  by  violence  to  bis  per- 
son, and  that  tbe  prisoners  while  then  and  there 
engaged  in  tbe  oommMon  of  such  robbray.  ma- 
llciouslr,  unlawfully,  and  feloniously  then  and 
there  assaulted  wltb  a  pistol  by  shooting  at  bira 
with  intent  then  and  there  to  kill  and  murder,  and 
conelnded  that  the  prftoners  then  and  thwe  by 
their  act  of  shooting  at  snob  named  penon  m 
aforesaid  killed  and  murdered  ano^er  person,  by 
then  and  there  shooting  him  wltb  said  plst«l  con- 
trary to  tbe  statute,  etc.  It  was  oontended  tbat 
tbe  mdlctmeat  was  insnfllcleot  twcause  it  did  not 
otuuge  that  the  defendant  purposely  killed  the  de- 
ceased while  In  the  commission  of  the  rot)bery,  the 
case  of  Bobbins  v.  State  OSBi}  8  Ohio  St.  IfO,  being 
referred  to  in  support  of  this  view,  and  tbe  oourt 
held  that  while  the  Ohio  statute  was  somewbat 
simllarto  tbe  Oregon  one,  yettberewas  such  a 
difference  between  them  as  would  warrant  the 
oourt  in  holding  that  tbe  decision  In  tbat  oaae  wae 
not  in  point  In  construing  tbe  Oregon  statute.  AU 
tentfon  being  drawn  to  ibe  dissenting  opinions  at 
the  oourt  upon  the  point  then  presented  for  con- 
dderadon,  the  oourt  adopting  the  doctrine  enun- 
ciated In  sucb  dissenting  opinions,  and  regarding 
tbe  reasons  adduced  In  suppori  of  tbat  decislOD 
unsaUsfactory,  held  tbat  the  Indlotment  In  the  case 
tben  on  trial  tltetalty  conformed  to  tbe  precedent 
pnbllshed  In  the  appendix  to  the  code,  and  was 
therefore  good  and  sufficient  In  law. 

This  note  la  intended  to  present  mtly  tboee  cases 
wbloh  relate  to  tbe  ^lect  of  epaeUo  allegations 
to  limit  general  allegations,  and  does  not  towA 
that  large  claa  of  cases  which  consider  the  suffl- 
dency  of  either  general  or  special  allegations  when 
used  alone.  Hatters  of  mere  variance  or  surplus- 
age are  Hkewlss  outside  of  tbe  Intended  soope  ol 
tUsaota.  & 
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DUTHIOT  OF  OOLVMBTA  COURT  OF  APPEALS. 

DISTRICT  OP  COLUMBIA.  COTJKT  OP  APPEAIA 


George  GIBSON  et  al.,  Apptt., 

George  A.  8HCEHAK  a  A 
<—  D.  a —  ) 

-A  maretj  eompasy  which  Indetnnifles 
<me  of  the  snratlea  apon  an  official  bond 

and  to  compelled  to  pay  r  Judgmeat  afralnBt  ail 
of  thein  upon  Bucb  bODd,  has  DOri^bt  of  con- 
tribution asainst  lito  -vj-aureUes  and  can  aoqnlie 
none  from  tbe  surety  Indemnified,  as  be  holds  the 
IndMnnltjr  ln.tni«t  for  tiiem  as  well  as  blmseU: 

Obiob  4,  UK.) 

APPEAL  by  complalnaDts  from  a  decree  of 
the  Special  Term  of  the  Supreme  Court 
for  tbe  I>i8trict  of  Columbia  susialolDg  a  de- 
murrer to  a  bill  Sled  to  compel  defeudanta 
wbo  bad  been  co-sureties  upon  an  official  bond 
to  contribute  towards  the  amount  which  com- 
plainaDt  Qlbaon  bad  been  compelled  to  paj 
because  of  the  default  of  the  piioclpal 
Afflnned. 
The  facta  are  stated  in  tbe  optoiOD. 
Heart.  A.  G.  Riddle  and  BKontcomery 
Blair*  for  appellants: 

Tbe  bond  taken  by  Otbson  In  noway  cbaofred 
the  relations  or  liabilities  of  tbe  three  co-sure- 
ties to  (he  TjDlted  States  or  to  each  other.  Had 
-either  paid  the  common  loss,  clearly  be  coald 
compel  contribution  by  tbe  others  without  ref- 
erence to  the  bond  of  the  surety  company.  In 
no  event  could  the  ultimate  liability  of  tbe 
•surety  company  on  its  bond  exceed  the  uUl- 
mate  liability  of  Gibson  on  an  adjustment  of 
common  loss  among  all  the  co  sureues  of  Earl. 
Craythome  t.  Smnburne,  14  Yes.  Jr.  160. 
As  between  the  surely  company  and  Gibson 
upon  the  happening  of  the  contingency  guarded 
against  by  the  indemnity  bond,  tbe  compaoy 
on  notice  end  demand  was  to  tt^e  up  and  dis- 
cfaaree  his  liability  as  fully  and  entirely  as  if 
It  in  fact  held  his  place  on  Karl's  offlcial  bond. 

Tbe  Burety  company  by  its  bond  became  the 
Insarw  of  Gibson  as  the  surety  of  Earl  against 
loss  by  reason  of  such  suretyship.  It  also  in- 
sured him  against  the  possible  insolvency  of 
his  co-sureties  or  either  of  them;  and,  having 
paid  tbe  whole  loss  to  which  Gibson  was  sub- 
jected, as  It  was  bound  to  do,  it  is  subrogated 
to  aU  his  rights  as  co-surety  as  well  against  bis 
OO-suretles  as  against  Earl. 

Phanix  ln».  Co.  of  Brooklyn  v.  Brie  ofc  IF. 
TVantp.  Co,  117  U.  8.  813.  29  L.  ed.  873;  Com- 
■mt  T.  Vam,  26  U.  S.  1  Pet.  198,  7  L.  ed.  108; 
iVrfe  V.  SvU,  53  U.  S.  13  How.  466,  18  L.  ed. 
1068;  The  MonticeOo  v.  Molliton,  58  U.  8.  17 
How.  153,  16  L.  ed.  68;  Qarriton  v.  Memphii 
Im.  Oo.  60  U.  8. 19  Bow.  813, 16  L.  ed.  656; 
Batt  T.  NaaAtilU  S  G.  R.  Oo.  90  X3.  S.  18 
Wall.  867,  20  L.  ed.  S94;  The  Potomac  v.  Gan- 
non, 105  U.  S.  630,  26  L.  ed.  1194;  AfoHle  <& 
M.  R.  Oo.  T.  Jurev,  111  U.  S.  684,  38  L.  ed. 
627. 

Janes  O.  Payne,  W.  L.  Cole, 
ftnd  C*  H.  Armea,  for  appellees: 


NOTB.—For  some  mtsodlaoeous  decistons  on  tbe 
■eneral  subject  of  indemnity  to  a  puretr.  see  moCS 
to  Frees  v.  Baker  (Tex.)  U  L.  B.  A.  840. 
-WURA. 


When  (he  surety  company  paid  to  the  mar- 
shal tbe  amount  of  the  judgment  against  Earl 
and  his  sureties  tbe  j^i  faciat  was  returned 
satisfied.  The  Judgment  is,  therefore,  dis- 
charged, not  only  as  to  the  complainant  Qib- 
BOD,  whose  properly  was  levied  upon,  but  at 
to  Earl,  the  mlDcipal  debtor. 

This  act  ta  tbe  complainant  Glbsou  In  caus- 
ing satisfaction  of  tbe  judgment  to  be  entered 
against  the  principal  debtor  without  tbe  knowl- 
edge or  consent  of  bis  co-anrelies  discbarged 
them  from  liability  for  contribution,  if  audi 
liability  ever  existed. 

Fietdinff  v.  Waterhoum,  8  Jones  A  8.  484. 

Sureties  are  not  only  entitled  to  contribntlon 
from  each  other  for  moneys  palii  in  the  dis- 
cbarge of  their  Joint  liabilities  for  the  principal, 
but  tbey  are  also  entitled  to  the  benefit  of  all 
securities  which  have  been  taken  by  any  one 
of  them  to  indemnify  himself  against  such  lia- 
bitities. 

1  Slory,  Eq.  Jur.  g  499;  WetU  v.  MiOer.  6« 
N.  Y.  266;  Dering  v.  BaH  ^  Winehtlaea,  1 
Lead.  Gas.  Eq.  Hare  ft  W's  notet,  181  et  eeq.i 
Siot^er  V.  Qendenin,  100  Pa.  666. 

Persons  subject  to  a  common  burden  stand, 
in  their  retatton  to  each  otber,  upon  acommoa 
ground  of  interest  and  of  right,  and  whatever 
relief  by  way  of  indemnity  b  provided  to  either 
by  him  for  whom  tbe  bDrden  is  assumed  inures 
equally  to  tbe  relief  of  all  of  tbe  common 
parties. 

MiUer  v.  Samper,  80  Tt.  413. 

A  surety  who  takes  iademnlty  against  liabil- 
ity without  Ibe  knowledge  of  his  co  surety  re* 
leases  tbe  co-surety  from  contribution. 

Hooter  v.  Mouirer,  84  Iowa,  43;  Broton  t. 
Bay,  18  N.  H.  102,  45  Am.  Dec  861;  Brandt, 
Suretyebip,  %  338;  Story,  Eq.  Jur.  ^9;  BaeA- 
elder  v.  fyeke,  17  Mass.  464;  Steel  v.  Dixon,  L. 
R  17  Ch.  DiT.  826;  Berridge  v.  Berridge,  L. 
R  44  Ch.  Div.  168. 

Alvey*  Oh.  J,,  delivered  tbe  opinion  of 

the  court : 

This  case  Is  presented  on  bill  and  demurrer. 
The  court  Iwlow  sustained  the  demurrer  and 
dismissed  the  bill,  and  the  complainants  Irnve 
appealed;  and  tbe  only  question  bete  is.  Do 
the  facts  alleged  present  a  case  entitling  the 
complainants  to  relief?  . 

The  bill  was  filed  by  George  Gibson,  of 
the  District  of  Columbia,  and  the  American 
Surety  Company,  of  New  York,  who  are  tbe 
appellants,  against  George  A.  Slivehan  and 
Edwin  McLeod,  the  appellees.  It  is  alleged 
that  a  certain  Anton  Earl,  having  been  ap- 
pointed by  the  secretary  of  the  interior  de- 
partment special  disbursing  agent  of  the 
United  States  geological  survey,  was  re- 
quired to  give  bond  in  the  sum  of  $30,000 
for  tbe  faithful  performance  of  bis  duties  as 
such  disbursing  agent.  That  he  gave  sucb 
bond  on  tbe  36Ui  of  June,  1889,  with  three 
sureties  therein,  namely  George  A.  Sheehan, 
Edwin  McLeod,  and  Ueorge  Gibson ;  and 
that  such  bond  was  duly  accepted  and  proved 
on  behalf  of  the  United  States. 

It  is  alleged  tbat  Gibson,  one  of  tbe  son* 
ties  in  tbe  Mmd,  and  one  b(  tbe  complain- 

Digitized  by  LjOOg  IC 


Qana  t.  Shhehu. 


401 


uts  1b  this  esse,  after  the  bond  Was  given  to 
•nd  Mceptad  by  the  United  States,  required 
of  Earl  full  Indemnity  aKsinst  possible  loss 
and  damage  by  reason  of  his  suretyship,  and 
that,  on  the  I2th  of  August,  1889,  Efarl  as 

Srincipsl  executed  a  bond  of  indemnity  to 
'ibwa  In  the  sum  of  $20,000,  with  the  com- 

glainant,  the  American  Surety  Company,  as 
is  surety— the  said  Karl  then  and  tlwre  pay- 
log  the  American  Surety  Company  one  per 
cent  on  the  penal  sum  of  the  bond  as  the  con- 
■ideration  or  premium  for  becoming  such 
•urety.  This  bond  of  Indemnity  Is  exhibited 
with  the  bill,  and  after  the  recitals  therein 
the  oondttion  Is  as  follows : 

"Now,  therefore,  the  condition  of  this  ob- 
ligation Is  such  that  if  the  above  bounden 
Anton  Karl  shall  well  and  truly  save  harm- 
less and  indemnify  the  said  Oeorge  Qlbson 
from  all  loss,  damages,  cost,  charges  and  ez- 

KDses,  by  reason  of  bis  suretyship  upon  said 
nd,  according  to  the  true  intent  and  mean- 
ing thereof,  then  this  obligation  to  be  void ; 
otherwise  to  remain  In  full  torce  and  effect. " 

It  Is  alleged  that  Karl  made  default  as 
disbursing  agent,  and  thereby  forfeited  his 
bond,  and  that  the  United  States  brought  suit 
«o  the  bond,  and  in  January,  1894,  recovered 
judgment  thereon  against  Karl,  the  princi- 
pal, and  his  three  sureties  before  named,  for 
the  nun  of  $8,444.78;  that  upon  this  judg- 
mrat  an  execution  was  Issued  and  levied 
upon  Uie  goods  and  chattels  of  Gibson,  one 
or  the  sureties ;  that  as  required  by  the  con- 
dition of  the  bond  of  indenmlty,  and  upon 
the  demand  of  Gibson,  the  American  Surety 
Company  paid  the  amount  of  the  execution 
In  fiwl,  witii  all  interest  and  costs,  amount- 
ing to  the  sum  of  $4,088.87;  and  the  prop- 
«rtr  levied  upon  by  the  marshal  of  the  Dis- 
trict of  Columbia  was  tliercupon  discharged, 
and  the  execution  was  duly  returned  as  fully 
paid  and  satisfied. 

It  Is  further  alleged  that  Gibson  assigned 
to  the  American  Surety  Company  all  bis  right 
as  co-surety  to  have  Just  contribution  from 
his  co-sureties;  and  the  bill  prays  for  a  de- 
cree against  the  defendants  adjudging  them 
to  pay  to  the  American  Surety  Company  two 
thirds  of  the  said  sum  of  $4,088.87.  this  lat- 
ter sum  being  the  amount  paid  by  that  com- 
pany to  save  Olbson  harmless,  according  to 
the  condition  of  the  bond  of  Indemnity. 

Without  ootleiog  other  questions  raised 
the  demurrer  to  the  bill,  upon  the  foots  al- 
leged, the  question  presented  by  the  prsyer 
fbr  relief  would  seem  to  be  a  plain  and  sim- 
ple one ;  and  that  Is,  whether  the  American 
Surety  Company  is  entitled  to  occupy  the 
position  of  oo-sureW  with  the  two  defend- 
ants, Sheeban  and  McLeod,  by  virtue  of  the 
alleged  assignment  from  Gibson,  or  other- 
wise t  In  other  words  whether  there  be  any 

?X)uod  shown  for  the  claim  made  by  the 
merican  Surety  Company  for  contrilmtlon 
from  the  two  defendants  as  sureties  of  KarU 
If  Gibson  bad  no  claim  for  contribution  as 
against  his  two  co-sureties  for  Karl,  it  Is 
very  clear  that  the  Ameriqtn  Surety  Com- 
pany can  have  none,  as  the  latter  company 
can  only  claim  the  rights  that  Olbstm  had  to 
contrtbation. 
The  bond  of  Indemnity  furnished  to  Otbscm 


was  the  bond  of  Karl  the  principal  debtor  ta 
the  bond  to  the  United  States,  and  the  Anier> 
lean  Surety  Company  became  surety  thereon 
at  the  instance  and  by  the  procurement  of 
Karl,  for  a  premium  paid  by  bim  for  becom- 
ing such  surety.  The  bond  of  indemnity 
was  for  the  full  amount  of  the  official  bcmd 
executed  to  the  United  States  by  Karl  and 
his  sureties;  and  while  this  bond  of  indem- 
nity was  given  to  Gibson  by  Karl  as  one  of 
the  sureties  on  the  official  bond,  it  constituted 
a  fund  for  the  protection  and  Indemnity  of 
all  three  of  the  sureties  on  the  official  bond 
of  Karl ;  Gibson  recei  ring  the  bond  as  a  trust 
fund  placed  in  his  hdnds  by  the  principal 
debtor  with  which  to  discharge  tiie  princi- 
pal debt  that  might  be  demandable  and  re- 
covered by  the  United  States,  and  as  well 
for  the  relief  of  his  co-sureties  as  for  the  re- 
lief of  himself. 

The  principle  is  perfectly  well  settled  both 
in  the  English  and  In  the  American  courts 
of  equity,  that  a  surety  is  bound  to  bring 
into  hotchpot  for  the  benefit  for  his  co-sure- 
ties a  security  given  blm  by  the  principal 
debtor,  although  he  only  consented  to  become 
surety  upon  having  such  security  given  him, 
and  although  the  other  sureties  were  not  con- 
sulted and  not  even  aware  of  his  having 
taken  such  security.  t.  Diam,  L.  R. 

17  Oh.  Dlv.  885;  Bmridgt  T.  Btrridge,  L.. 
R.  44  Ch.  Div.  168. 

In  the  note  bf  Hare  &  Wallace  to  the  lead- 
ing case  of  Bering  v.  Barl  of  'Winelultea,  1 
Lead.  Cas.  Eq.  8d  Am.  ed.  pp.  163,  168, 
there  Is  a  full  collection  of  the  American 
cases,  and  the  doctrine  upon  this  subject  is 
very  full  and  clearly  stated  by  the  learned 
annotators.  It  is  there  laid  down  as  a  settled 
principle  of  equity  tliat  If  one  of  several  oo- 
survties  subsequently  take  a  security  from  the 
principal,  for  his  own  Indemnity,  It  inures 
to  the  common  benefit  of  all  the  sureties. 
If,  therefore,  the  principal  convey  proper^ 
by  a  deed  of  trust,  expressly  for  the  benefit 
of  one  of  the  sureties  only,  the  others  have 
an  equity  to  come  upon  it  to  the  same  extent 
that  ne  can.  And  again,  quoting  from  the 
case  of  Agnew  v.  BeU,  4  Watts,  81,  88,  it  is 
said  that,  "when  funds  are  placed  by  the 
principal  In  the  hands  of  one  surety  to  be 
applied  either  to  the  payment  of  the  debt, 
or  for  the  purpose  of  indemnifying  him 
against  any  loss  that  may  arise  from  the 
suretyship,  he  must  be  considered  as  hold- 
ing tnem  for  the  common  benefit  of  all  con> 
cerned.  The  giving  of  the  funds  was  the 
act  of  the  principal,  who  was  equally  bound 
to  indemnify  all  his  sureties  alise,  and  upon 
him,  as  well  as  to  all  his  nuans  fcv  that 
purpose,  each  of  them  had  an  equal  and  Just 
claim.  It  is  unjust  and  inequitable  that  one 
surety,  without  the  consent  of  his  co-sureties, 
should  derive  any  exclusive  benefit  from  the 
act  of  the  principal  In  giving  up  what  he 
might  and  ought  to  have  appll^  for  tlie  com- 
mon benefit  of  all."  And  In  conclusion  of 
the  discussion  of  this  particular  principle, 
the  editors  say:  **If  the  principal  has  given 
securities  to  one  surety,  the  latter  cannot  In 
chancery  recover  contribution  from  his  co- 
sureties, without  accounting  for  the  prop- 
erty, uid  either  diowing  how  mudi  u. 
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rccelred  upon  it,  and  mftklna  a  ratable  al- 
lowance of  the  proceeds,  or  uiowiDg  that  be 
could  not  bj  reasoaable  diligence  realize 
from  it.  Anr  Iobs  which  may  arise  from  his 
neglect  or  misconduct,  will  oe  a  defense  to 
the  extent  of  such  loss.  Thesurety  receiving 
•ecitrlties  is  a  trustee  for  his  co-sureties,  and 
is  bound  to  such  discreet  and  reasonable  use 
of  them  as  would  be  required  from  a  trustee, 
but  no  greater.* 

But  Irrespectin  of  other  authority,  the 
question  here  involved  would  seem  to  be 
fully  embraced  and  concluded  by  the  decis- 
ion of  the  Supreme  Court  of  tlie  United  Stutes 
In  the  cue  d  Btmpton  t.  Phijm,  108  U.  B. 
S80.  S64.  37  L.  ed.  710,  721.  The  facts  of 
that  case  were  quite  diifereat  from  those  of 
the  present  case,  but  the  principles  involved, 
and  applied  in  the  decision  of  that  case,  were 
substantially  the  same  as  those  Involved  io 
this  case.  That  was  a  case  of  bill  in  equity 
by  a  creditor  to  obtain  the  beneflt  of  secuif- 
ties  held  by  sureties  of  the  principal  debtor, 
and  it  involved  the  question  of  the  riglita  of 
all  the  sureties  to  the  fuad.  And  In  decid- 
ing the  case  the  court  said  :  "  When  a  debtor, 
who  has  given  personal  guaranties  for  the 
performance  of  bis  oblieation,  has  further 
secured  it  by  a  pledge  in  the  hands  of  his 
creditOT,  or  an  indemnity  in  those  of  his 
surety,  It  is  conformable  to  the  presumed  in- 
tent of  all  the  parties  to  the  arrangement 
that  the  fund  so  appropriated  shall  be  ad- 
ministered as  a  trust  for  all  the  purposes 
which  a  payment  of  the  debt  will  accom- 
plish; and  a  court  of  equity  accordingly 
will  give  to  it  this  effect.  All  this  it  is  to 
be  observed,  as  the  rule  rerbally  requires,  pre- 
BuppoBes  that  the  fund  specifically  pledged 
and  sought  to  be  primarily  applied  is  the 


property  of  the  debtor,  primarllj  liable  for 
the  payment  of  the  debt;  and  it  Is  because 
it  is  so,  that  equity  improssea  upon  it  the 
trust,  which  requires  that  it  shall  be  appro- 
priated  to  the  saiisfaction  of  the  creditor,  the 
exoneration  cf  the  surety,  and  the  discharge 
of  the  debtor.  Ttie  implication  is,  tliat  a 
pledge  made  expressly  to  cne  la  in  trust  for 
another,  because  the  relation  between  tbe 
parties  is  such  that  that  construction  of  tlia 
transaction  best  effectuates  the  express  pur- 
pose for  which  it  was  made." 

In  this  case,  as  we  have  seen,  the  bond  of 
indemnity  was  furnished  by  Karl,  tbe  prin- 
cijpsl  debtor.  It  was  held  by  Oibson,  one 
01  tbe  sureties,  and  tbe  fund  created  by  tbe 
t>ond  was  applied,  as  equity  required  it  to 
be  applied,  to  the  extent  necessary  to  pay  oil 
and  cliscliarge  the  debt  for  which  Karl  and 
all  three  of  the  sureties  were  liable.  This 
was  all  in  accordance  with  the  trust  im- 
pressed upon  tills  indemnity  fund  by  the 
well-eBtablisbed  principles  of  equity;  and 
Oibson,  not  having  to  pay  the  debt,  lud  no 
right  of  contribution  as  against  ^e  other 
sureties,  and  therefore  had  nothing  to  assign 
to  tbe  American  Surety  Ckimpany.  This  lat- 
ter company  did  not  stand  in  th'e  relation  of 
co-surety  with  the  defendants,  and  neither 
Gibson  nor  the  surety  company  bad  any  right 
of  contribution  as  against  tlie  defendants. 

It  is  unnecessary  to  refer  to  any  otUer  ques- 
tion, as  to  the  sufiBciency  of  the  allegation 
of  the  bill,  raised  by  the  demurrer:  and  tt 
follows  from  what  we  have  said  that  the  de- 
cree below  sustaining  the  demurrer  and  dis- 
missing the  bill,  must  be  affirmed  ;  and  it  in 
so  ordered. 

Jkeree  affirmed,  with  eott$  te  appdtm. 


BOrTH  CAROLINA 


David  R.  FLENNIEEN,  Appt,, 
t. 

J.  Q.  MARSHALL  «t  A,  BupU. 

i  A  a  ) 

1.  Sioekholders  In  a  corporation  can- 
not defeat  all  recorerj-  Bgalnrt  tbem  for 
amount  in  addition  to  the  value  of  tbeir  stock 
beoause  the  act  providing  for  it  does  not  fix  tbe 
■mount  but  atmplyflxfli  a  Umit  beyond  which 
It  shall  not  extend,  afnoe  the  Itability  will  be  re- 
garded as  extending  to  such  limit  If  necessary. 

8.  A  demand  mxitAn^  ez  delicto  may 
iMl  Miforcad  against  the  stookbolden  of  a 
oorpontlon  under  a  constitutional  provision  that 
tbe  dues  ftom  oorporatioaa  sliall  be  seoured  by 
todlrldual  Uablllty  of  tbe  itooicholders. 

(JanaarrU.  ueeo 


N'OTB.— The  nature  of  a  judgment  as  a  oontnct 
la  c-onsidered  la  a  note  to  Bookwell  v.  Butter  (Oolo.) 
IT  L.  R.  A.  eiL 

Tbe  ooDBtruoMon  In  tbe  above  case  of  the  word 
**dues*'  is  In  accordance  with  the  authority  of  Rider 
V.  Frlto)iey(OUo|UL.B.A.618,andflascst!efBtxed 
to  in  noU, 
WL.R.A. 


SUPREME  COURT. 


APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  Common  Pteas  Circuit  Court  for  Rich- 
land County  in  favor  of  defendants  in  an  ac- 
tion brought  to  hold  defendants  as  stockholdera 
in  the  Columbia  Street  Railway  Company  liable 
for  B  projwrtiooate  part  of  a  judgment  ren- 
dered against  tbe  company  for  damages  for 
personal  injuries  negligently  inflicted  by  It 
upon  plaintiff.  Reversed. 
The  facts  are  stated  in  tbe  opinion. 
Mettrt.  J.  S.  Mailer  and  Andrew  Craw- 
ford, for  appellant: 

Rider  v.  Fritehey,  IB  L.  R  A.  518,  49  Ohio 
St.  285,  holds  that  a  claim  for  damages  for  a^ 
tort  is  Included  in  the  term  "dues." 

See  also  SpringUeen  t.  Sammm.  8S  N.  T. 
703;  Anderson  v.  Thomp$on,  10  Bush,  183; 
Ctaiiev.  MeOune,  26  Mo.  871,  73  Am.Dec.  216t 
Mfm-t.  Lylea  At  Mall«r,  for  respond- 
ents: 

Tbe  act  being  in  derogation  of  tbe  commoa 
law  and  imposiiig  a  llalnllty  not  prescribed  by 

it  is  subject  to  strict  construction. 

Terry  v.  Martin,  10  8.  C.  865;  Cnrtvl  t. 
Oreen,  92  U.  S.  509.  98  L.  ed.  788;  BSaa  t. 
KHnde.  25  a  C.  861,  60  Am.  Rep.  SOS;  Tittm. 
T.  LUtU,  101  U.  B.  U7.  SS  L.  ed.  861 
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The  liability  of  tbe  Btockholder  is  a  llabDI^ 
for  tbe  orieiDal  cause  of  actioo,  Dot  affected  la 
ftoy  wise  by  tbe  Judgmeat  recoTered  against 
Ibe  coTporatioD, 

Bird  T.  Ualcert,  23  8.  C.  297;  Tbompson, 
Liability  of  Stockbolden,  84,  203,  821; 
John^n  T.  South  Western  Railroad  Bank,  8 
SlroUi.  Eq.  868;  TVny  t.  Martin,  9Upra;  Sul- 
Hvan  T.  Suaitan  Mfff.  Oo,  14  S.  C.  494,  and  20 
8.  C.  79;  Ftantert  Bank  of  Fairfidd  t.  Biv- 
ingtoUU  Cotton  ilfg.  Oo.  10  Ricb.  L.  100;  Bank 
tf  Poughkeeptie  t.  Ibbotton^  24  Wend.  478; 
ifott  T.  Oaldey,  2  Hiil,  265.  See  also  Terry  t. 
Tubman.  92  U.  8.  166,  28  L.  ed.  687. 

Tbls  statute  provides  only  fer  the  creditors 
nf  the  company,  that  is  iboae  taoldiDg  debts 
against  it;  the  plaintiff  whose  claim  must  be 
considered  only  as  an  acUon  for  unliquidated 
damages,  for  the  negligence  of  the  company, 
b  not  protected  by  tbcae  provisions. 

Cooke  T.  Pearee,  38  S.  C.  289.  Bee  also 
Tbommon,  Liability  of  Blockbolders,  68 
-59;  Taylor,  Priv.  Corp.  §  784;  Bohn  v. 
Brown,  f»  Mich.  257:  Loekhart  v.  VanAl-tyns, 
81  Mich.  76, 18  Am.  Rep.  156;  Whitneu  Amu 
Co.  V.  Barlow.  68  N.  Y.  84;  Viet<»^i/  WOb  Pnnt- 
ing  (£  Folding  Maeh.  Mfg.  Go.  t.  Beeefier,  26 
Eun,  52;  Dooiittle  v.  Marah.  11  Neb.  248; 
Cable  V.  McCvne,  26  Mo.  871.  72  Am.  Dec. 
814:  Carver  Braintrw  Mfg.  Co.  2  Story.  C. 
a  483;  Beaeocik  t.  Bhtrman,  14  Wend.  68. 

Omejt  J'f  delivered  the  opinion  of  the 
court: 

The  questions  submitted  to  the  court  l>eIow 
upon  this  case  were  as  follows :  (1)  Are  the 
•aid  J.  Q.  Marshall,  W.  H.  Lyles,  W.  O. 
Chllds,  W.  A.  Cluk,  and  James  Woodrow 
liable  to  tbe  said  David  R.  Flenniken,  aud, 
If  so,  to  what  extentr  (3)  What  judgment 
or  judgments,  if  any,  should  the  said  David 
R.  Flenniken  have  against  said  parties?  In 
other  words,  can  the  Bliockboldera  of  the  Co- 
lumbia Street  Railway  Company  be  made 
liable  for  an  assessment  of  10  per  cent  or  any 
other  amount,  upon  tbeir  holdings  of  stock, 
In  satisfaction  of  a  claim  against  tbat  com- 
pany for  damages  for  personal  injury  by  tbe 
Dogligence  of  the  employes  of  the  company  T 
This  claim,  of  course,  is  founded  upon  a  tort. 
Tbe  provisions  of  tbe  constituiioD  relative  to 
tbe  liability  of  stockholders  of  corporations 
are  found  in  article  12,  sections  4,  6.  Sec- 
tion 4  1b  aa  follows:  "Dues  from  coroora- 
tiona  shall  be  secured  by  auch  individual 
liability  of  the  stockholders  and  other  means 
as  mar  be  prescribed  by  law."  Section  5  Is 
as  follows:  "All  general  laws  and  special 
acts  passed  pursuant  to  this  section  shall 
make  provisions  therein  for  securing  the  per- 
•onal  liability  of  stockholders  under  proper 
limitations,*'  etc.  The  reference  in  the  act 
Incorporating  the  Columbia  Street  Railway 
Company,  to  the  liability  of  the  stockholders, 
Is  found  in  section  4,  which  provides  "  tbat 
the  personal  liability  of  ea^  stockholder 
shall  not  exceed  10  per  cent,  in  addition  to 
the  amount  of  shares  which  he  or  she  holds. " 
Section  83  of  tbe  Oeneral  Tncorporation  Act 
of  1886  flO  Stat,  at  L.  646)  Is  aa  follows: 
*The  followiDg  provisions  aliall  constitute  a 
part  of  the  charter  of  every  corporation,  other 
than  lailroad  and  banking  coipcHratloni^  al- 
S8I4B.A. 


ready  in  existence  under  act  of  tbe  aasembly 
of  this  state,  either  general  (vapecial,  passea 
since  the  adoption  of  the  present  conatltu- 
tlcm,  or  which  may  be  at  any  time  hereafter 
created  under  or  by  virtue  of  any  act  of  as- 
sembly, general  or  special  to  wit:  (a)  That 
each  stockholder  In  any  such  corporatioa 
shall  be  jointly  and  severally  liable  to  the 
creditors  thereof  In  an  amount,  besides  the 
value  of  bis  share  or  shares  therein,  not  ex- 
ceeding five  per  cent  of  the  par  value  of  the 
share  or  shares  held  by  auch  stockholders,  at 
the  time  the  demand  of  the  creditor  was  ere- 
ated  .  .  .  provided,  further,  that  tbe  liabili- 
ty inforced  in  this  provision  shall  not  apply 
to  any  corporation  whatever  la  this  state,  la 
the  charter  of  which  a  different  liability  shall 
have  been,  or  shall  be  Imposed."  It  will  be 
observed  that  the  constitution  In  section  4 
says,  "  Dues  from  corporations  shall  be  en- 
forced and  in  section  5,  "All  general  laws 
and  special  acts  passed  pursuant  to  this  sec- 
tion shall  make  provision  therein  for  fixing 
the  personal  liability  of  stockholders  under 
proper  limitations."  Theee  words  are  man- 
datory. It  must  be  presumed  that  the  legis- 
lature In  passing  the  ^>ecia]  act  Incorporat- 
ing this  company,  ana  the  General  Act  of 
Incorporation  of  1886,  intended  to  carry  out 
the  requirftmcnts  of  the  constitution  touch- 
ing the  liability  of  atockholdeia  and  that  the 
language  used  is  to  be  construed  In  connec- 
tion with  the  vrorfli  of  the  constitution  bear- 
ing upon  tlittt  <^i]bject. 

It  is  argued  un  tbe  part  of  the  defendants 
that  they  are  not  liable  under  the  act  incor- 
porating the  company,  because  said  act 
simplv  fixes  a  Itmitatira  beyond  which  tbe 
liability  of  tbe  stockholders  shall  not  extend, 
but  does  not  make  provision  as  to  the  amount 
for  which  they  could  be  made  liable.  This 
objection.  If  tenable,  would  apply  equally 
to  the  General  Incorporation  Act  of  1886,  be- 
cause it  provides  that  tbe  stockholders  shall 
be  liable  in  an  amount,  "not  exceeding  five 
per  cent  of  tbe  par  value, "  etc. ,  but  does  not 
provide  as  to  the  amount  tat  which  they  shall 
be  made  liable.  In  the  case  of  Bird  GU- 
vert,  22  8.  C.  897,  the  court  decides  that  the 
provision  in  a  special  act  of  incorporation  as 
to  the  liability,  which  is  identical  with  that 
in  the  General  Act  of  Incorporation  of  1886, 
made  the  stockholders  liable  for  the  6  oer 
cent  therein  mentioned.  The  court  said: 
"The  individual  liability  of  the  stockholden 
is  made  as  direct  and  unconditional  for  tbe  5 
per  cent  as  for  the  subscrltied  stock  itself.' 
In  tbe  case  of  BaU  v.  Slinek,  25  S.  C.  851, 
60  Am.  Rep.  605,  (^lu/JiMftM  Mclver  quotes 
from  the  case  of  Tferry  v.  Zittts,  101  U.  8. 
217,  25  L.  ed.  864,  aa  follows:  "Tbe  indi- 
vidual liability  of  stockholders  in  a  corpora- 
tion is  always  a  creature  of  statute.  It  does 
not  exist  at  common  law.  Tbe  first  thing  to 
be  determined  In  all  such  cases  is.  therefore. 
What  liability  has  t>een  created?  There  will 
always  be  dltflcultv  in  attempting  to  recon- 
cile cases  of  this  class,  in  which  the  general 
question  of  remedy  has  arisen,  unless  special 
attention  Is  given  to  the  precise  language  of 
the  statute  under  consideration.  .  .  . 
The  form  and  extent  of  a  statutory  liability 
of  this  kind  depend  upon  the  particular 
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phraMftlocy  of  fln  itafcato  which  onatM  the 
liabilttj."  Tbero  li  nuttilng  in  tiie  onisti- 
tutlon  DOT  acts  of  the  leeialatura  making  the 
liability  of  th«  stochholoera  of  a  penal  oature, 
and  therefore  demanding  a  strict  construc- 
tion. Tbuj  are  to  be  interpreted  by  the  or- 
dlnaiT  rules  of  conatructioD  applicable  to  a 
remealal  statute.  In  the  case  of  SuUitan  r, 
BuUivan  Mfff-  14  8-  C.  499,  GAi^  Jut- 
tic6  HclTer,  Id  bebalf  of  the  court,  says: 
"They — both  corporation  and  directors— hare 
violated  the  same  right  of  plaintiff  to  hare 
pavment  of  his  debt,  and  the  cause  of  action 
agaloat  both  is,  in  fact,  tlie  same.  The  legal 
wrong  done  to  the  plaintiff  is  done  alike  by 
the  directors  and  the  corporation.  The  same 
remark  wtU  apply  to  tlie  cause  of  action 

£ rowing  out  of  the  acooaDt.  It  is  urged, 
owerer,  that  the  liability  of  the  directors 
'under  the cbarter  does  not  reat  upon  contract, 
but  is  for  a  tort,  or  in  the  nature  of  tort, 
while  that  of  the  mrporation  confessedly 
grows  out  of  contract.  We  cannot  concur  in 
this  view.  The  language  of  the  act  is  that, 
on  the  cootlDgenciea  named  therein,  the  di- 
rectors *8hatl  be  jointly  and  severally  lia- 
ble for  all  debts,  *  etc  This  langua^te  la  not 
appropriate  to  the  purpose  of  Imposing  a 
penalty,  but  rather  conveys  the  idea  that,  on 
the  contingencies  mentioned,  the  directors 
shall  be  reearded  as  having  assumed  the  pay- 
ment of  the  debts  of  the  companv.  It  does 
not  declare  that  they  stiall  forfeit  a  certain 
sum  of  money,  or  ttw  amount  of  their  stock, 
or  that  thev  shall  pay  a  certain  penalty,  but 
they  shall  "become  liable  for  the  payment  of 
the  debts ;  that  is,  they  shall  assume  the  pay- 
ment of  them.  When  these  defendants  ac- 
cepted the  position  of  directors  of  a  company 
organiied  under  an  act  declaring  that,  in 
oertalD  contingencies,  they  should  aeoome  li- 
able for  the  debts  of  the  company,  tliey  must 
be  regarded  as  having  agreed  that,  if  such 
contingencies  should  happen,  they  would  pay 
the  debts  of  the  company."  W^en  the  con- 
stitution and  act  incorporating  the  company 
are  construed  toeether,  they  impose  a  ifabil- 
itj  on  the  stockholders  of  10  per  cent  In  ad- 
dUioD  to  the  amount  of  the  shares  which  Uiey 
hold.  Sutherland  on  Statutory  Cnnstruction 
(page  423,  §  834)  says :  "That  which  is  im- 
plied in  a  statute  is  as  much  a  part  of  it  as 
that  which  is  expressed. " 

This  brings  us  to  a  consideration  of  the 
meaning  of  the  word  "dues."  There  is  no 
ease  In  our  Reports  directly  in  point.  The 
constitution  of  Ohio  has  words  identical  with 
those  In  article  12,  section  4,  of  our  Consti- 
tution. This  provision  of  the  Ohio  consti- 
tution was  construed  in  1893  by  the  supreme 
court  of  that  state  in  the  case  of  Bi4er  v. 
Fritehan,  49  Ohio  St.  29fi,  IS  L.  R.  A.  S18. 
The  argument  of  the  court  Is  convincing,  and 
we  rely  priocipally  on  that  case  for  the  con- 
clusion reached  by  us  as  to  the  meaning  of 
the  word  "dues.'  The  court  in  that  case 
says:  "The  provision  (sec.  8,  art.  18)  is: 
'Dues  from  corporations  shall  t>e  secured  by 
such  individual  liability  of  the  stockholders 
and  other  means  as  may  be  prescribed  by  law ; 
but  in  all  cases  each  stockholder  shall  be  li- 
able, over  and  above  tlie  stock  by  him  or  her 
owned,  and  any  amount  unpaid  therecm,  to 
18  L.  R  A. 


a  further  mm,  at  least  equal  In  anH»int  tii 
such  stock.'  The  question  turns  upon  the 
import  of  the  word  'dues.*  It  has  hern  era- 
tended  that  provisions  creating  individual 
liability  on  the  part  of  the  stockholders  are 
in  derogation  oi  (he  common  law,  and  are 
therefore  to  be  construed  strictly.  Autbori' 
ties  in  support  of  this  rule  are  not  wanting, 
and  in  so  far  as  such  liability  is  attached  by 
way  of  peualty  for  the  omission  of  some  act 
required  by  the  statute,  as  In  some  of  the 
states,  it  la  probable  that  the  weight  of  au- 
thority favors  the  proposition.  But  all  con- 
cede that  this  is  a  remedial  provision,  and 
to  hold  that  tliere  must  he  applied  to  it  ibe 
same  test  as  if  it  were  a  penal  law  is  to  bold 
that  all  remedial  laws  muss  be  so  construed : 
for  every  remedial  law  must,  of  necessity, 
be  in  derogation  of  the  common  law.  Where 
the  provision  Is  simply  remedial,  though  it 
does  impose  an  obligation  that  did  not  attach 
at  common  law,  we  see  no  reason  to  insist 
upon  what  ts  called  a  'strict  construction,'' 
but  believe  that  the  ordinary  rule,  which  re- 
quires the  court  to  inquire  simply  as  to  the 
Intent  of  the  .lawmaken,  reading  the  provis> 
ions  as  they  were  Intended  to  be  read,  will 
t>est  attain  the  ends  of  justice.  This  leads 
us  to  look  to  the  Intent  of  the  section  quoted. 
Speaking  in  general  terms,  It  must  be  mani* 
feat  tbat  the  intent  was  to  provide  that  those 
who  derive  advantage  from  the  authority  of 
the  state,  given  by  our  incorporation  lawsy 
sball,  at  the  same  time,  assume  responsibil- 
ity for  the  acts  of  the  artificial  creature  which 
they  have  called  into  legal  being,  affecting 
the  rights  of  others.  Having  In  mind  this 
general  intent,  and  the  provision  being  re- 
medial, it  should,  we  think,  be  construed 
with  a  view  to  remove  the  evil  and  extend 
the  benefit  proposed.  .  .  .  It  would  seem 
to  be  the  undoubted  duty  of  the  court  to  give 
the  word  'dues,*  as  found  In  the  section 
quoted,  such  construction  as  will  secure  the 
apparent  object  of  the  constitution  makers  in 
its  adoption.  Constitutions  are  necessarily 
coucbea  in  terse  language,  and  we  look  there 
for  the  use  of  words  In  a  board,  comprehen- 
sive sense.  .  .  .  It  ts  difficult  to  see  any 
reason  why  the  framers  of  the  constitution 
should  Intend  to  afford  one  who  gives  credit 
for  goods  or  money  to  a  corporation  a  rlcht 
to  demand  compensation  of  the  stockholHera 
in  case  of  insolvency,  and  deny  a  like  right 
to  one  who  Intrusts  It  with  uie  care  of  his 
person,  as  in  tiie  case  of  a  paasenoer.  or  to 
one,  even  a  straoger,  who,  withouf  fault  on 
his  part,  is  injured  by  the  negligence  of  the 
corporation's  agents.  It  may  well  be  asked. 
Are  the  rights  of  things  more  sacred  than  the 
rights  of  person?  Is  there  any  rule  of  pub- 
lic policy  which  would  justify  the  protec- 
tion of  rights  arising  ex  wntmetu  which 
would  not  equally  call  for  protection  of 
rights  arising  ex  delicto,  or  any  claim  for  un- 
liquidated damages?"  We  are  of  the  opin- 
ion that  the  word  "dues"  is  comprehensive 
enough  in  its  meaning  to  include  a  demand 
against  the  stockholders  ariiing  ex detieto,  and 
that  the  defendant  stockholders  are  personal  ly 
liable  to  ttie  amount  of  10  per  cent  on  the 
shares  held  by  them, 
it  it  thejndgrMnt  eftkii  eofsrt  (Aof  th»j«d0- 
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Heni7  O.  CHAPMAN.  iZflfpt., 

p. 

ROCKPORD  INS.  CO..  Appt., 
(And  Six  Other  Cases.) 

<  Wh.  ) 

1.  An  appraisal  or  award  on  the  qnea- 
tlon  <»f  the  aaaomit  of  Iom  or  damave  ta 
made  a  condition  precedent  to  suit  upcm  apoUcr 
whlob  provides  that  tbe  1<«  sball  not  become 
due  and  payable  until  sixty  days  after  an  award 
by  appralsen,  when  an  appraisal  la  required. 

B.  R«fasal  to  go  on  with  on  arbitration 
or  procure  the  appotntmeot  of  in  umpire,  go 
that  tbere  cannot  be  an  agreement  upon  an  aor 
iwalsal  as  to  the  amount  of  an  tnsanaiae  leas,  ab- 
■olvee  tbe  other  party. 

S>  ZnslaAing  on  the  eeleotlon  of  aa  nm- 
l^re  from  a  dlartant  dty  In  another  state, 
and  arbltnrlly  refusliiir  to  agree  on  any  one  re- 
siding to  the  vicinity  of  tbe  property  Insured.  Is 
suob  conduct  on  tbe  partof  an  appraiserselected 
by  an  Insurance  company  u  to  oonstitute  an 
abandooment  of  the  right  to  an  arttitratlon 
wblcb  tbe  company  baa  demanded. 

4*  ArUtration  mm  to  the  amount  of  a 
lOM  having  fhlled  in  oonsequenoe  of  tbe 
perverse  conduct  and  want  of  good  faltb  of  an 
Insurance  compauy  represented  by  an  adjuster 
and  an  appraiser,  tbe  Insured  Is  not  bound  to  en- 
ter Into  a  new  one,  or  name  RDother  appraiser, 
even  ft  tbe  company  Is  willing  to  name  a  new  sp- 
loalaeronltapart 

(KarahMMS.) 

APPEAL  defendsQt  from  t  IndnneDt 
of  tbe  Gircait  Court  for  Pond  mi  Lac 
Coantv  in  favor  of  plaintlCF  In  an  aciion 
broaght  to  recover  tbe  amount  alleged  to  be 
doe  on  a  policy  of  fire  insurance.  Affirmed. 

Statement  by  Pinner* 

This  action  was  brought  to  recover  for  loss 
sustained  by  the  plaintiff  under  the  standard 
liunrance  policy  of  Wisconsin,  issued  by  the 
defendant  on  the  plaintiff's  stock  of  goods, 
which  were  wholly  destroyed  by  fire  at  Oak- 
fleld,  Wia.,  July  8,  1898,  and  claimed  to  be 
of  the  value  of  $18,465.12.  The  plaiotffl 
held  policies  with  six  other  companies,  upon 
the  same  coode,  for  various  amounts,  namely, 
Traden'  Insuranoe  Oompany,  Hartford  Fire 
Insuranoe  Company,  American  Fire  Insur- 
ance Company,  Hendiants'  Insurance  Com- 
umv.  Fireman's  Insurance  Association  of 
Philadelphia,  Liverpool,  London  &  Globe 
Insurance  Company,  such  insurance  amount- 
ing in  all  to  $10,000.  Actions  were  brought 
on  each  of  the  policies,  October  8.  It 

NOTK.— For  a  parallel  case  u  to  rejection  of  um- 
pire from  locality  of  loss,  see  Brook  t.  Dwelling 
House  Ins.  Co.  (Mioh.)  M  L.  H.  A.  6». 
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appeared  that  the  plaintiff  gave  due  notice 
of  his  loss,  and  proofs  thereof  were  made 
and  submitted  to  the  respective  oompanieib 
July  H  180S,  to  which  no  objections  have 
l)ecn  made.  By  the  terms  of  each  of  the 
policies  it  was  provided  that,  "In  tbe  event 
or  disagreement  as  to  the  amount  of  the  loss, 
the  same  shall  ...  be  ascertained  by 
two  competent  and  disinterested  sppraisers, 
tbe  insured  and  this  company  each  selecting 
one,  and  the  two  so  chosen  uiall  first  select 
a  competent  and  disinterested  umpire.  Tbe 
appraisers  together  shall  then  estimate  and 
appraise  the  loss,  stating  seoarately  sound 
value  and  damage;  and,  failing  to  agree, 
shall  submit  their  differences  to  the  umpire, 
and  tbe  award  in  writing  of  any  two  shall 
determine  the  amount  of  the  loss ;  .  .  . 
and  tbe  loss  siiall  not  become  payable  nntil 
sixty  days  after  the  notice,  ascertainment, 
estimate,  and  satisfactory  proofs  of  the  loss 
herein  required  liave  been  received  by  this 
company,  including  an  award  by  appraisers, 
when  appraisal  has  been  required.^  It  was 
charged  in  the  complaint  that  the  companies 
conspired  togetiier  to  obtain, u  unjust  and 
unwarranted  rebate  of  .  the  plaintiffs'  loss, 
and  on  the  8th  of  August,  1898,  demanded 
Uie  right  of  appraisement  of  the  goods  de- 
stroyed, under  the  arbitration  clauses  In  the 

Solicies,  the  validity  of  which  the  plaintiff 
enied ;  that  on  that  day  a  written  submis- 
sion was  executed  for  that  purpose,  eac^ 

{tarty  selecting  an  appraiser,  the  insurer  se- 
ecting  a  resident  of  Chicago,  unacquainted 
with  the  value  of  the  goods  and  the  market 
and  trade  in  the  vicinage  of  the  0re.  namely, 
at  Oakfleld,  Pond  du  Lac  county,  Wis.  ;  that 
an  effort  was  made  by  tbe  appraiser  selected 
by  the  plaintiff  to  select  an  umpire,  but  tbe 
apprateer  selected  on  the  part  of  the  a>m- 
panies  refused  to  select  an  umpire,  and  to 
enter  upon  an  appraisement,  until  he  could 
ascertain  the  wishes  of  the  companies,  and 
on  the  next  day  left  Fond  du  Lac,  and  re- 
turned to  Chicago,  and  had  never  since  re- 
turned to  the  vicinage  of  the  Are  or  to  the 
state,  and  that  all  attempts  thereafter  to  ob* 
tain  the  selection  of  an  umpire  had  proved 
fruitless,  by  the  refusal  of  tue  said  appraiser 
for  tbe  companies  to  agree  upon  a  proper  and 
competent  umpire,  and  would  thereafter  Ml, 
unless  the  plaintiff  would  consent  to  an  nn< 
just  rebate  and  compromise;  tiiat  said  ap- 
praiser appointed  by  tbe  compaofes  was 
wholly  subservient  to  their  wishes  and  In* 
terests,  and  had  been  selected  to  carry  oat 
the  conspiracy  of  the  companies  by  so  refus- 
ing to  appoint  an  umpire ;  that,  having  failed 
to  get  an  unplre  appointed,  the  plaintiff  gave 
notice  to  the  companies  of  revocation  of  tbe 
submission  of  August  8,  and  that  by  reason 
of  the  premises  the  companies  had  waived 
the  benefit  of  said  arbitration  clause  and  sub- 
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minion.  The  defendant  oompuiles,  respect- 
ively, each  aoBWcred.  in  the  actions  against 
It,  In  substance  setting  up,  by  way  of  plea 
In  abatement,  the  said  arbitration  clause, 
and  the  submission  under  it  to  arbitraie,  of 
August  8,  to  wit,  tlie  selection  of  George 
Ferris  and  G.  W.  Weber  as  appraisers,  and 
that  they  had  taken  and  subscribed  the  proper 
oath,  and  that  they  were  not  able  to  agree 
upon  tlie  amount  of  loss  or  damage,  and  that 
no  umpire  had  been  chosen  ;  that  the  amount 
of  loss  due  the  plaintiff  had  never  been  as- 
certained, proposed,  or  awarded  or  returned 
under  the  respective  policies;  that  said  ar- 
bitration proceedings  were  valid,  in  full 
force,  and  undetermined  when  each  of  the 
actions  was  brought,  and  that,  therefore,  they 
were  each  premature;  that  said  stipulation 
and  submission  had  not  been  waived,  and 
nothing  was  due  the  plaintiff  under  the  terms 
of  the  respective  policies.  The  actions  were 
all  tried  before  the  court  at  the  same  time, 
and  submitted  on  the  same  evidence.  The 
court  found  in  each  case,  in  substance,  among 
other  thin/ts;  <1)  Tliat  the  demand  for  on 
appraisement  was  not  made  in  good  faith, 
because  of  any  real  and  substantial  difference 
between  the  respective  companies  and  the 
plaintiff,  but  to  prolong  and  postpone  the 
adjustment  and  payment  of  plaintiff's  loss, 
and  to  coerce  liim  to  make  rebate  from  hit 
claim,  which  could  not  otherwise  be  ob- 
tained. (3)  That  the  defendants,  respect- 
ively, through  their  appraiser,  and  with 
their  approval,  wantonly  and  unreasonably 
suspended  the  plaintiff's  claim,  and  refused 
and  neglected  to  appraise  the  loss,  or  make 
any  attempt  to  do  so,  but  hung  the  same  up 
Indefinitely,  to  prolong  and  postpone  the  ad- 
justment and  payment  of  the  plaintiff's  loss 
and  damages  until  he  should  be  coerced  into 
allowing  an  unjust  rebate.  (8)  That  no  ac- 
tion was  taken  by  the  companies,  respect- 
ively, within  60  days  after  receiving  proofs 
of  the  plaintiff's  loss,  nor  prior  to  tne  com- 
mencement of  the  actions,  teudlng  towards  an 
appraisement  and  adjustment  o?  plaintiff's 
loBSy  by  arbitration  or  otherwise,  or  showing 
any  purpose  or  intent  to  do  so ;  that  the  plain* 
tilt  for  that  reason.  October  8,  lrt98,  revoked 
the  agreement  to  arbitrate,  signed  August  8, 
1898,  and  gave  notice  thereof  to  the  respect- 
ive companies  before  bringing  the  actions. 
(4)  That  the  cash  value  of  the  plaintiff's 
property  covered  by  the  policies  at  the  time 
of  the  fire  was  (13,469.12.  Judgment  was 
given  against  each  of  the  defendants  for  the 
amount  of  its  policy,  with  interest  from  the 
date  of  the  action,  and  each  of  them  uppealed 
from  the  judgment  aeainst  It,  and  the  ap- 
peals were  hoard  toge^er  upcn  the  same  rec- 
ord. 

Jfeurt,  B»ribera  A  S^gjtSngw  for  appel- 
lants. 

MeMTi.  Unttly  4b  MeCrorj  and  S.  S. 
BimflfK  for  respondent. 

Pinney*  </.,  delivered  the  opinion  of  the 
court : 

1.  These  appeals  involve  questions  of  con- 
siderable Importanoe  in  respect  to  the  con- 
struction and  effect  to  be  given  to  the  ap- 


Ham., 

firaisal  clause  in  the  standard  policies  now 
n  use  in  this  state.  The  policies  In  ques* 
tion  provide  that  loss  or  damage  sbsU  be 
ascertained  or  estimated  by  the  assured  and 
the  company,  or,  in  case  of  difference  be- 
tween them,  then  by  appraisers  as  tlierein 
provided,  and  that  **  tiie  loss  shall  not  become 
due  and  payable  until  sixty  days  .  .  . 
after  an  award  by  appraisers,  when  appraisal 
has  been  required."  This  provision  fur- 
nishes a  speedy,  convenient,  and  inexpensive 
mode  of  ascertaining  the  loss  or  damages  of 
the  assured,  if  he  is  entitled  to  recover,  and 
does  not  appear  to  be  obnoxious  to  the  ob- 
jection that  it  Is  void  as  ousting  the  courts 
of  their  rightful  jurisdiction.  Under  it  the 
right  of  recovery  is  left  open,  and  the  ap- 
praisal serves  only  to  liquidate  and  delex- 
mine  the  amount  of  the  loss  or  damage.  The 
validity  of  such  stipulatious  appears  to  be 
beyond  doubt.  We  think  that  the  question 
is  perfectly  well  settled,  and  that  It  has  been 
BO  considered  ever  since  the  case  of  Seott  v. 
Avery,  6  H.  L.  Oas.  811 ;  and  that  when  par- 
ties to  a  contract  agree  that  money  shall  tte 
paid  when  something  else  happens,  and  that 
something  else  is  that  a  third  person  named 
in  it,  or  iiersons  to  be  named  as  therein  pro- 
vided, shall  determine  the  amount,  then  the 
cause  of  action  does  not  arise  until  the 
amount  has  lieen  so  ascertained  or  deter- 
mined, unless  something  has  occurred  whidk 
may  operate  as  a  waiver  of  such  premlent 
condition,  or  to  dispense  with  its  perform- 
ance, or  that  with  fair  and  reasonable  effort 
performance  of  it  cannot  be  obtained.  The 
rule  isslaled  by  Jessel,  M.  B.,  in  Datcton  v. 
Fitzfferatd,  L.  K.  1  Exch.  DIv.  367,  260,  in 
brief,  to  be  this:  "There  are  two  cases 
where  such  a  plea  as  the  present  Is  success- 
ful :  First,  where  the  action  can  only  be 
brought  for  the  sum  named  by  the  arbitrator ; 
secondly,  wliere  it  la  agreed  that  no  action 
shall  be  brought  until  there  has  been  an  ar- 
bitralion,  or  that  the  arbitration  shall  be  a 
condition  precedent  to  the  right  of  action. 
In  all  other  cases  where  there  is— First,  a 
covenant  to  pay :  and,  secondly,  a  covenant 
to  refer,  —the  covenants  are  distinct  and  col- 
lateral, and  the  plaintiff  may  sue  on  the  first, 
leaving  the  defendant  to  bring  an  action  for 
not  referring,"  etc.  Here  the  covenant  to 
pay  is,  by  necessary  implication,  conditioned 
upon  the  appraisal,  if  properly  claimed,  and 
the  plaintiff  is  in  no  position  to  claim  any- 
thing until  an  appraisal  has  been  made, 
waived,  or  In  some  manner  legally  dispensed 
with,  Mliott  V.  Ri^i/at  Exdmn^je  Aiaur.  Co. 
of  Tendon,  L.  R.  3  Exch.  340.  The  ques- 
tions to  be  considered  are  "whether  an  ar- 
bitration or  award  is  necessary  before  a  com- 
plete cause  of  action  arises,  or  is  made  a 
condition  precedent  to  an  action,  or  whether 
the  agreement  to  refer  disputes  Is  a  collateral 
and  independent  one."  OoUint  v.  Locke,  4 
App.  Cas.  689 ;  Edtcardt  v.  Aberayron  Mut. 
Ship  Im.  8oc.  L.  R.  1  Q.  B.  Div.  592.  598. 
We  think  that  the  stipulation  In  question  Is 
a  valid  and  reasonable  one,  and  not  open  to 
tlie  objectloi  urged  against  it  that  It  ousts 
the  jurisdiction  of  the  courts,  as  It  leaves 
the  general  question  of  liability,  If  any  ex- 
ists, to  be  judicially  determined.   The  ca«« 
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at  Hamilton  t.  Idverpool  <£  £.  tft  0.  in«.  'Go.  I 
^  Great  Bntain,  186  U.  S.  342,  254,  84  L. 
ed.  4t9,  seems  det^isire.  Delaware  d\ 
S.  Canal  Co.  Ptnii>-i/lcania  Goal  Co.  50! 
N.  T.  250 ;  Se^d  V.  Wa»/nngton  l^ra  i/rt- 
rine  In$.  Co.  138  Mass.  572,  576;  Hudson  r.  | 
MeCartmy,  88  Wis.  881.  In  such  cases  a 
party  ma/  Dot  of  fais  ova  mere  optloa  or 
Tolltlon  revoke  the  arbftntloD  or  submlssfon 
clause,  any  more  tfaao  soy  other  provisioD 
of  the  contract.  A  contrary  view,  however, 
obtains  in  PeniiByWanla,  Id  cases  where  the 
person  or  persons  who  are  to  make  the  ap- 
praisal or  award  are  not  named  iu  the  con- 
tract, but  are  to  be  cfaoaen  thereafter  by  the 
HUties.  MertXM  f.  Armenia  F.  Ini.  Cv.  70 
Pa.  478,  21  Am.  Rep.  80;  Oomnunciai  Union 
Auur.  Co.  of  London  v.  Hocking,  115  Pa. 
414.  But  we  are  unable  to  see  any  substan- 
tial fcrouud  for  the  distinction.  Upon  the 
other  hand,  tlie  cose  of  Hamilton  v.  Home 
Ins.  Co.  of  Sew  Tork,  187  U.  8.  370.  84 
L.  ed.  708,  is  one  where  the  provision  that 
an  appraisal  should  be  made  was  not  either 
expressly  or  by  necessary  implication  a  con- 
dition precedent  to  the  obligation  to  pay, 
but  where  the  stipulation  for  an  appraisal 
was  held  to  be  independent  and  collateral, 
and  the  assured  entitled  to  sue  without  an 
appraisal ;  and  the  principal  cases  on  this 
point  are  here  collected.  The  casea  relied 
on  by  the  respondent's  counsel  fall  withfo 
Che  category  of  Hamilton  T.  Liverpool  A  L. 
S  G.  Int.  Co,  of  Great  Britain,  and  Reed 
T.  Waekinffton  Fire  <£  Marine  In$.  Co.,  tu- 
pra;  Rotoe  v.  Williamt,  07  Mass.  165;  Rood 
T.  Harte/tom,  100  Mass.  121,  1  Am.  Rep. 
69 ;  Hute  v.  Hamilton  Mut.  Int.  Oo.  6  Gray, 
181 ;  Stephenum  v.  POicatamia  Fire  A  Ma- 
rine Int.  Co.  64  Me.  70.  The  doctrine  laid 
down  In  this  state  in  Hudton  v.  MeCart- 
luyhas  not  been  departed  from  or  materially 
qualified.     In  PJianix  Ins.  Co.  v.  Badger, 

Wis.  288,  and  Vangindertaelen  v.  Pkcenix 
In».  Co.  of  Brooklyn,  83  Wis.  112,  where 
there  were  provisicma,  in  substance,  as  in 
ihese  cases,  no  arbitration  was  demanded. 
In  Can f eld  v.  Watertown  F.  Int.  Co.,  55 
Wis.  4i9,  the  policy  did  not  provide,  either 
expressly  or  by  necessary  implication,  that 
an  award  should  be  a  condition  to  the  right 
to  sue :  and  the  snme  Is  true  of  the  contract 
in  Oakutood  Retreat  Aito.  Rathborne,  65 
Wis.  177.  We  hold,  therefore,  that,  where 
an  appraisal  has  been  properly  demanded, 
«Q  appraisal  or  award  on  the  question  of 
liie  amount  of  loss  or  dama^  is  made  by 
these  policies,  by  necessary  implication,  a 
condition  precedent  to  the  right  of  the  as- 
•ured  to  sue,  and  he  cannot  maintain  his  ac- 
tion unless  the  condition  la  waived  or  In  some 
way  dispensed  with ;  and  that  he  has  in  such 
case  00  right,  at  hts  mere  option  or  volition, 
to  revoke  the  arbitration  clause  in  the  policy 
or  a  submission  under  it. 

2.  About  two  weeks  after  the  Are,  July 
30th,  a  Mr.  Berne,  adjuster  for  the  Traders' 
Insurance  Company,  and  then  representing 
eome  of  the  otlier  companies,  called  on  tlie 
plaintiff,  and  examined  his  books  and  pa- 
iwn,  and  made  inquiries  in  regard  to  the 
loss,  and  he  soon  uterwards  came  to  repre- 
aent  the  other  companies.  The  plaintiff  had 
«  L.R.  A. 


riurchased  the  stock,  that  of  a  variety  atom 
Q  a'  country  villiieo,  about  six  months  be- 
fore, of  one  Russell,  and  had  paid  a  oonsid* 
erahle,  indeed  the  greater,  psrC  of  the  pri'-a 
ia  Iowa  lands.  He  had  been  allowed  qiiiie 
a  coiisiderHble  discount  on  the  gofOs,  because 
same  were  shelfworo,  and  a  further  discount 
of  alMut  $1,100  was  insisted  on  and  obtained 
by  the  plaintiff.  Berne,  the  adjuster,  in- 
sisted  on  a  considerable  discount  on  the  gonda 
because  they  had  been  paid  for  by  the  plnin- 
tifl  in  land;  and  under  this  cluim  the  dif- 
ference on  insured  value,  at  the  outside^ 
amounted  to  about  $700,  and  upon  a  fair 
computation  did  not  seem  to  be  more  than 
•400.  Berne  testified  that  "the  difference  was 
as  to  the  value  of  the  stock  of  goods  paid  for 
by  real-estate  trade, — that  was  the  point;* 
that  they  had  not  been  bought  for  casli. 
The  plaintiff  claimed  the  full  face  of  tha 
policies,  and  he  testified  that  Berne  told  him, 
on  this  occasion,  that  "  the  only  way  he  could 
get  anything  out  of  me  was  to  attack  tha 
original  invoices ;  that  he  traded  land  for  it, 
and  did  not  pay  cash,  and  he  was  not  going 
to  allow  cash  price  for  it."  Berne  deniea 
the  particular  form  of  expression,  "make 
anything  out  of  you,"  but  admits  that  he 
might  have  said  the  only  w^  he  could  get 
along  with  him  was  to  attack  the  Inventory 
uf  Ruanll.  Berne  then  notified  the  plain- 
tiff he  should  denund  an  appralaal.  August 
8  the  parties  met  at  Fond  du  Lac,  by  ap- 
pointment, Berne  bringing  with  liim  from 
Chicago  one  Weber,  of  that  city,  whom  he 
named  as  appraiser  on  behalf  of  the  c<Hn- 
panles,  the  plaintiff  naming  one  Ferris,  who 
acted  as  appraiser  when  ne  ptuchased  of 
Russell,  ana  the  submission  waa  signed. 
The  evidence  Is  clear  that  no  attempt  was 
ever  made  by  the  appraisers  to  agree  on  an 
award ;  that  they  at  once  failed  to  agree  la 
the  choice  of  an  umpire.  Ferris  proposed 
the  names  of  six  business  men,  conceded  to 
be  competent  and  of  good  character,  residing 
In  Fond  du  Lac  county.  Weber  did  not 
name  any  one,  except  three  parties  living  in 
Chicago.  He  said  be  wanted  to  go  to  Chi- 
cago, though  he  stated  that,  if  Ferns  desired, 
he  would  stay  and  get  through  with  the 
matter ;  and  that  about  that  time  a  boy  came 
to  the  door,  and  called  out:  "Mr.  Beme 
says,  if  you  are  going  to  take  that  train,  you 
will  have  to  start  now;**  and  he  took  tha 
list  of  names,  and  never  returned  again  to 
meet  Ferris  In  relation  to  the  business. 
Weber  testified  that  he  thought  the  parties 
named  by  Ferris  "too  much  befriended"  to 
the  plaintiff,  but  "did  not  find  In  looklne 
them  up  that  which  indicated  friendship ;" 
that  he  made  up  hts  mind  "tliat  Xbej  wen 
not  the  men  we  wanted that  he  aid  not 
find  out  anything  against  their  Integrity ; 
that  he  "olijecteu  to  these  six  men  ail  on 
general  principles;"  "I  rejected  all  of  them 
tliat  he  "did  not  offer  to  name  any  one  la 
Fond  dn  Lae,  nor  any  country  merchant; 
.  .  .  I  stayed  by  Chicago."  After  Berne 
and  Weber  lelt  Pond  du  Lac,  correipoodence 
occurred  between  Ferris  and  Weber,  and  be- 
tween the  plaintiff  and  Berne.  Ferris  de- 
clined to  accept  eitlier  of  the  three  Chicago 
parties  named  by  Weber,  August  15th,  and 
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W  the  SBth  Weber  uked  him  to  submit  other 
BameB,  which  he  did,  and  on  the  38th  Weber 
xef  used  to  accept  any  of  them,  and  sugeested 
that  Ferria  visit  him  In  Chicago,  and  "we 
can  poiaiblj  agree  on  the  proper  party." 
This  Ferris  dectined  to  do,  and,  od  ihe  Sth 
of  September,  Weber  refused  to  consent  to 
any  one  Ferris  had  named,  saying,  "  I  do  not 
think  ihere  Is  any  occaalon  to  name  apeclflc 
reasons  for  objection,"  and  asking  Ferris  to 
submit  other  names.  On  the  16th  he  sent 
the  names  of  three  other  parties  In  Fond  du 
Lac  county,  and  on  the  80bh  Wal>er  promised 
he  should  hear  from  him  in  a  few  days. 
Finally,  on  the  Sth  of  October,  he  proposed 
one  Eroeser,  of  Milwaukee,  but  In  the  mean- 
time notice  of  reTOcatlon  had  been  served. 
On  the  dd  of  September  the  plaintiff  wr6te 
Berne  tiiat  If  be  wished  to  proceed  with  the 
arbitration  he  must  come  to  Oakfleld  (the 
place  of  loss)  or  Fond  du  Lac.  On  the  8th 
of  September,  Berne  wrote  the  plaintiff  that 
the  appraisers  had,  in  his  opinion,  "spent 
quite  sufficient  time  over  it  to  enable  theni 
to  select  some  good  man,  but  neither  you 
nor  I  can  interfere,  as  the  matter  Is  left  to 
them,"  but  proposed  to  select  other  apprais- 
ers; to  which  the  plaintiff  responded  that 
Weber's  "reasons  for  not  agreeioe  on  an  um- 

filre  are  simply  frivolous  thatln  his  opin- 
on  he  would  "reject  any  proposed  by  Mr. 
Ferris;"  that  he  was  "willing  to  do  aaything 
reasonable  to  get  this  matter  settled,  but  to 
continue  it  in  the  way  It  has  been  I  object." 
This  was  one  month  oefore  the  actions  were 
brought,  and  nothing  further  appears  to  have 
been  done  by  Berne,  except  to  inform  the 

Slaintiff  that  be  declined  '^to  enter  into  any 
iscuBsioD  of  the  reasons  either  of  your  or 
our  appraisers  in  declining  the  parties  pro- 
posed by  each,"  and  that  he  had  ^neither  the 
right  nor  the  inclination  to  Interfere  In  any 
way  with  them. "  On  the  16th  the  plaintiff 
wrote  Berne  asking  that  he  and  Weber  come 
to  Fond  du  Lac,  and  agree  upon  some  quali- 
fied business  man  acquainted  with  the  busi- 
ness and  that  part  of  the  state ;  but  on  the  3d 
he  wrote  the  plaintiff  that  a  representative 
of  Walker  ft  Co.  had  called  to  learn  about 
bis  claim,  and  that  he  had  eiplained  the  sit- 
nation,  and  "again  urged  Mr.  Weber,  in  so 
far  as  I  could,  to  try  and  meet  Mr.  Ferris 
with  some  one  on  whom  they  could  agree ;" 
and  finally  suggesting  that  he  intrust  his 
matters  to  Walker  &  Co.,  "and  we  might 
agree  in  that  way,  and  settle  everything." 
Both  Berne  and  Weber  were  examined  at 
considerable  Iragth  at  the  trial,  as  well  as 
the  plaintiff.  The  uncontradicted  evidence 
was  that  the  goods  were  worth  $18,465.12, 
and  there  was  no  claim  of  any  defense  to  the 
actions  except  the  one  insisted  on  by  the  plea 
In  abatement.  An  examination  of  the  evi- 
dence leaves  no  doubt  as  to  the  correctness 
of  the  finding  of  the  circuit  rourt.  It  shows 
that  unfair  and  perverse  practices  were  re- 
sorted to,  to  compel  the  plaintiff  to  abate 
what  appears  to  have  been  a  just  and  valid 
claim  for  an  honest  loss.  The  circuit  court 
having  heard  the  evidence,  and  observed  the 
manner  of  testifvine  of  the  plaintiff,  Berne, 
the  adjuster,  and  Weber,  could  not  easily  be 
misled  as  to  the  purposee  and  the  coupliclty 

18  ua  A. 


foubd  between  tb»  two  latter.  We  cannot 
■ay  that  the  finding  waa  not  In  aoc<»dano« 
with  the  evldraice.  It  aeema  evident  that 
there  was  no  fair  bona  fide  difference  betweoi 
the  parties  as  to  the  amount  of  the  loas.  It 
was  of  no  Importance  what  the  plaintiff  paid 
for  the  goods,  or  whether  in  money  or  prop- 
erty, or  whether  they  had  been  given  to  him. 
In  either  event,  he  would  be  entitled  to  the 
benefit  of  hts  bargain  or  gift.  The  only  ques- 
tion was  as  to  the  fair  cash  value  of  the 
goods  destroyed.  By  signing  the  submis- 
sion, probably  the  plaintiff  waived  the  right 
to  object  that  there  waa  no  bona  fide  disagree- 
ment, but  the  facts  remain  in  their  bearing 
upon  what  ensued  In  the  way  of  attemptlnc 
to  get  an  adjustment  of  his  loos.  We  think 
he  need  all  fair  and  reasonable  efforts  to  that 
end,  and  that  he  did  not  sticceed  waa  aolely 
the  fault  of  Weber  and  the  adjuster,  Berne. 
The  whole  transaction  Is  quite  transparent. 
Weber  waa  "standing  by  Chicago,"  and  by 
Berne  as  well,  and  objecting,  "on  general 
principles,"  to  anv  one  proposed  as  an  um- 
pire by  Ferris,  arbltrarjiy  and  without  any 
attempt  to  assign  reasonable  ground  or  expla- 
nation. There  does  not  seem  to  be  any  fair 
criticism  made  or  attempted  against  the  con- 
duct of  Ferris.  The  plaintiff  was  entitled 
to  have  his  goods  appraised  at  their  value 
id  the  market  wliere  they  were  destroyed,  and 
not  at  Chicago  mtes  on  broken  or  tnnkrupt 
stocks.  The  policy  of  nur  law  is  in  favor 
of  the  adjustment  of  such  losses  where  they 
occur,  and  it  is  unreasonable  and  unfair  to- 
expect  that  the  assured  will  follow  up  hia 
claim  Into  another  state,  or  accept  the  arbi- 
trament of  appraisers  selected  from  Chicago, 
nearly  200  miies  distnnt;  or,  if  from  Chi- 
cago, why  not  from  Cincinnati,  New  York, 
or  Boston?  We  do  not  say  that  such  partie» 
are  incsmpetent,  but,  In  view  of  the  effect 
of  the  submission,  we  do  hold  that  the  par- 
ties are  bound  to  exercise  towards  each  other 
the  utmost  good  faith,  and  proceed  with  all 
reasonable  diligence  to  procure  an  adjuat- 
ment  according  to  the  letter  and  spirit  of  th» 
contract  It  »  not  permissible  for  the  in- 
surers, under  the  provisions  of  the  standard 
policy,  to  arbitrarily  or  capriciously  demand 
an  appraisal,  simply  to  suspend  a  claim  for 
a  loss,  and  select  an  appraiser  who  will  per- 
versely refuse  to  concur  in  the  appointment 
of  an  umpire  unless  he  resides  in  Chicago, 
or  la  the  kind  of  man  the  Insurers  want. 
Such  a  course,  if  tolerated,  places  the  as- 
sured verv  largely  at  the  mercy  of  the  In- 
surers. Any  attempt  on  ttie  part  of  either 
party  to  misuse  or  pervert  the  provisions  of 
the  standard  policy  for  an  appraisal,  ao  as  to 
unreasonably  delay  an  adjustment,  or  to  se- 
cure an  unjust  abntement  of  an  honest  losa, 
is  a  breacjt  of  good  faith,  and  should  Iw 
treated  as  a  waiver  of  the  condition,  and  dia- 
penslng  with  the  necessity  of  an  appraisal, 
or  warranting  a  resort  to  an  action  without 
one,  If  the  party  thus  prejudiced  has  used 
all  fair  and  reasonable  means  and  diligence 
on  his  part  to  secure  it.  To  hold  otherwise 
would  be  to  permit  the  party  in  fanlt  U> 
profit  by  his  own  wrong.  The  result  readied 
Id  this  case  Is  In  accordance  with  a  recent 
caae  quite  In  ^\n%—MeOuUough  Fluuim 
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Int.  a>,  118  Mo.  000.  Id  Uhrigr.  WitlianU' 
*wvh  OUy  F.  In».  Co.,  lUl  N.  T.  SXSSi,  It  wu 
laid  down  that  **  under  the  arbitration  claoae, 
it  wu  the  duty  of  each  party  to  act  fn  good 
faith  to  accomplish  the  appraisement  in  the 
way  provided  in  the  policy.  If  either  party 
acted  in  bad  faith,  bo  as  to  defeat  the  real 
object  of  the  clause,  It  absolved  the  other 
iMfftj  ftom  compliance  therewith ;  and  If  ei- 
ther refoM  to  go  on  with  the  arbitration,  or 
to  procure  the  appointment  of  an  umpire, 
■0  tiiat  there  could  be  an  agreement  upon  an 
appraisal,  the  other  party  la  abeolvea;  that 
a  claimant  cannot  be  tied  op  forever  with- 
out his  fault,  and  against  his  will,  by  an 
Ineffectual  arbitration."  BUhop  t.  AgneuU- 


wal  Int.  Co.,  180 N.  T.  488,  Is,  In  subatanoa, 
to  the  same  effect.  And  the  arbitration  hav- 
ing failed,  In  consequence  of  the  perveiw 
conduct  and  want  of  good  faith  of  the  inaniv 
ance  companies,  represented  by  their  adjuster 
and  the  appraiser,  Weber,  the  plaintiff  wa* 
not  bound  to  enter  into  a  new  one,  or  name 
another  appraiser,  even  if  tbe  companiea 
were  willing  to  name  a  new  one  on  their 
part.  Uhirig  t.  WUUamtbvtyh  0^  F.  Iiu. 
Co.  tupra.  And  this  Is  in  harmony  with 
what  was  said  in  Datenport  t.  Zmi;  Idand 
Int.  Co.  10  Daly,  038,  689.  The  judementa 
appealed  from  were  rightly  ffiven  for  th» 
plaintiff. 

ThtjudffmeiUt  appealtdfnm  art  mUtrnui, 
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STATE,  ex  rd.  Emerwn  E.  WHITE  tt  al.. 
Ftp.  in  Or., 
«. 

WUliam  Howard  TSEEVatO. 

m  Ohio  Bt.  -J 

*Th«  property  of  m,  priTftte  eleenio«y> 
nary  eorporfttlon*  although  oharged  with 
tbe  malDtenance  of  a  college  or  other  "  publlo 
ebarftr,"  Is  private  property,  wtthln  the  mean* 
ing  and  protection  of  that  clause  of  seoUoa  19  of 
article  1  of  the  OoosatudoD  of  this  state,  which 
declares  "that  private  i»opertr  shall  ever  be  held 
inviolate.** 

t.  The  rwoU  of  the  atetato  nmmmd 
April  15,  l898.MOUoLaws.M7.niatln«to 
the  OInelonatf  College,  which  In  terms  gives  ah- 
■olute  oontcol  and  iDaoagemeot  of  the  aflaln 
and  propertrof  tlieOlnatnoatl  College  to  ttwdl- 
leotois  of  the  TTntveisUr  of  Ctnelnoatl,  Is  to  take 
Ow  property  of  the  fOnoer  and  donate  It  to  the 
latter  instltutloii.  The  etatuta.  therefonh  oon* 
Slots  with  section  19  of  article  1  of  the  OODsUtu* 
tlon  (rf  this  state,  and  Is  void. 

ERROR  to  tbe  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  in  favor  of 
defeadanta  in  a  quo  warranto  [ffoceeding  lo- 
Btitttted  to  oust  defendants  from  the  poaftioD 
of  trusteee  of  the  Ciacinnatl  College.  4fflTPud. 

Statement  by  Bradbury,  J.: 

The  pisintiffs  in  error,  the  directors  of  the 
Cinclonatl  University,  instituted  in  tbe  circuit 
court  of  Hamilton  county  pnxwedingi  in  quo 
warranto  to  oast  tbe  defendanli  in  error  ftom 
the  positions  heretofore  held  by  them,  of  trus- 
tees of  the  Cincinnati  College.  The  circuit 
court  denied  tbe  relief  soitgSt  and  dismissed 
tbe  petltlni  of  tbe  relators,  whereupon  they 

*HeadnoteB  by  the  Oodse. 


Hon.— nie  doatrlne  of  tbe  leading  osae  of  Dart- 
aonth  OoUege  Vrmtam  t.  Woodward. IT  U.S.  4 
Wbeatlia,4L.ed.M,liasaeiearlUustr8tloaintbe 
atwve  case.  Inrolvliig  as  It  does  the  vested  rights 
of  a  ooUega  sharply  teoalls  that  great  case  which 
so  f  nUr  ealaUlshMl  tberl^t  of  su^  inscttutloM  to 
gwieetkiu.  Ilia  ease  veiy  ialkr  pcsseuw  the  psr- 
ttMM  MCbosMss* 
I8I..ILA. 


brought  the  record  to  this  court  to  be  reviewed 
on  error. 

J/esm.  J.  Bi  FonbkM-,  WUby  *  Wald, 
and  Hatthewg  *  Otoraiud.  for  {daintlffs 

In  error: 

The  Cindnnatl  College,  though  a  private  cor> 
poratioD,  is  a  public  charity. 

Church  of  Jetui  Ghritt  LaUer-Day  Saint* 
T.  UtiUed  Statet.  186  U.  8.  47.  84  L.  ed.  488; 
Oerke  v.  Punellf  86  Ohio  St  288;  ffumphrie$ 
V.  Little  Bitten  of  the  Poor,  88  Ohio  St.  201; 
Cleveland  Uhrary  Ateo.  r.  Petton,  86  Ohio  St. 
263;  IfanniiB  r.  PwceU,  3  L.  R.  A.  768,  16 
Ohio  St.  102;  Oirard-v.  Philadelphia,  74  U.  8. 
7  Wall  1, 19  L  ed.  68. 

Defendanta*  charter  was  completely  in  tba 

gower  of  the  legislature,  and  could  be  modi* 
ed  at  pleasure  or  wholly  repealed. 
State  V.  Cincinnati  Gat-Light  dt  Cbb  Cbi 
18  Ohio  St.  363:  Tomlinton  Jettup,  88  U.  a 
15  Wall.  454,  21  L.  ed.  204;  Maine  Cent.  R. 
Co.  V.  Maine,  96  U.  S.  409,  24  L.  ed.  886; 
Sinking  Fund  Oatet,  99  U.  S.  700.  26  L. 
ed.  4M;  Com.  v.  BontaU,  3  Wbart.  559:  Penn- 
ti^vania  Ooliege  Caeet.  80  U.  a  18  Wall.  180, 
20  L.  ed.  660;  Bnan  t.  Kentw^  Annual 
Conference  tf  JT.  E.  OAvrfiA.  South  Board  if 
Edueation,  151  U.  8.  688,  88  L.  ed.  207;  JfU- 
ler  V.  New  For*,  82  U.  3.  16  Wall  478,  21  L. 
ed.  98;  SpHng  Valley  Water  Workt  t.  flfcAoW- 
ier,  110  U.  8.  847,  28  L.  ed.  178;  Cloee  v.  Gten- 
wod  Cemetery,  107  U.  6.  466,  87  L.  ed.  408; 
JaektoH  T.  Walih,  70  Md.  801. 

We  have  sever  contended  that  tbe  power  t» 
slter  a  thing  was  a  power  to  destroy  iL  and 
substitute  something  else.  Nothing  of  tba 
kind  Is  attempted  in  tbe  case  at  bar. 

Atty  Oen.  T.  Okkage  A  IT.  W.  ML  C».  » 
Wis.  426. 

Meetrt.  E.  W.  Klttredire,  John  F.  Fol- 
lett.  and  J.  W.  WarrinctoB,  for  defend- 
ants in  error: 

A  ooliege  organized  wfthprlTatecairftal,  un- 
der a  charter,  as  a  prfvata  corporaliso,  to  ba 
controlled  and  administered  by  tbe  share- 
holders, although  tbe  object  is  charitable,  and 
in  one  sense  therefore  it  is  a  public  charity,  i» 
quite  distinct  In  its  character  from  a  corpora- 
tion created  b7  the  stale,  with  public  funds, 
f or  a  cbarittUe  objeeL  ItsproKerty  tspdnla 
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woperty,  and  as  socli.  U  Is  protected  by  tbe 

-CODKtitUttOD. 

3  Kent,  Com.  276. 

A  private  eleemosynary  corporallon,  though 
organized  for  tbe  purpose  of  administering  a 
poblic  charity,  bolds  Its  title  to  property  ao> 
-qnfred  as  much  exempt  from  leeislatlre  oon- 
btil  as  any  other  private  corporation. 

VineenneM  Unitersity  Trutteet  v.  Indiana,  65 
TT  B.  14  How.  268.  14  L.  ed.  416;  RegenU  of 
Unirertity  of  Maryland  v.  WiUiama,  0  Gill  a 
J.  860.  81  Am.  Dec.  72;  New  Qlowxtter 
Bdtoei  Fund  Trtutea  t.  Bradburff,  11  He.  118, 
36  Am.  Dec.  616;  Montpdier  Academy  Tru$- 
4ea  T.  George,  14  Ls.  896,  88  Am.  Dec.  SHS; 
Tarmovih  y.  North  Tarmovth,  84  Me.  411, 
66  Am.  Dec.  866;  Den  v.  Foy.  6  N.  C.  68;  State 
T.  A4ama,  44  Mo.  670;  Illinois  Board  of  Edu- 
4aUon  V.  Qreenebnum,  89  111.  610;  Bakewell  v. 
lUineU  Board  of  Education  {Vil)Zva  18.  Itj98; 
VUnoU  Board  cf  Edveatwn  t.  Balewelt,  122 
III.  930;  Downing  v.  Indiana  State  Board  of 
Agriculture,  13  L.  R  A.  64, 129  Ind.  448;  Ter- 
•rett  V.  Taylor,  18  U.  8.  9  Crancb,  48,  8  L.  ed. 
«60. 

Tbe  legislature,  under  its  reserved  power  to 
alter  this  charter,  cannot  take  away  from  ihts 
corporation,  nor  yet  from  its  stockholders,  the 
right  to  control,  manage,  and  dispose  of  tbe 
property  which  it  bas  acquired. 

/Vwpfe  V.  (/Brien,  2L.  R  A.  265,  111  N.  T. 
-48;  Aehuelot  R.  Go.  v.  BUiot,  68  N.  H.  457; 
Allen  V.  McKean,  1  Sumn.  276;  Sage  v.  Dil- 
tard,  16  B.  Mon.  359;  Oit  v.  Bracken  County, 
«l  Ky.  698;  Shields  v.  Ohio,  95  U.  S.  824,  24  L. 
cd.  859;  Detroit  t.  Betroit  d  U.  PI.  Boad  Co. 
48  Mfcb.  140;  Reagan  y.  Farmert  Lean  A  T. 
Co.  164  U.  8.  863.  88  L.  ed.  1014. 

Bradbnrjr,  J.,  delivered  the  opinion  of 
the  court : 

In  1814,  the  Cincinnati  Lancaster  Seminary 
was  incorporated,  chiefiy,  for  the  purpose  of 
instructing  youth  on  a  plan  devised  in  Eng- 
land, late  in  tbe  preceding  century  by  Joseph 
Lancaster  ;  tbe  most  characteristic  feature  of 
which  consisted  io  employing  tbe  more  ad- 
Tanced  pupils  to  ininart  instruction  to  those 
of  a  lower  grade.  The  scheme  was  not  suc- 
cessful, and  in  tbe  year  1818,  tbe  institution 
being  in  a  languishing  condition,  applica- 
tion was  made  to  the  legislature  for  a  new 
incorporating  act,  which  was  passed  on  tbe 
'22d  day  of  .^uary,  1819,  and  reads  as  fol- 
lows : 

"Sectioit  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Ohio,  that  Jacob 
Burnett,  Francis  Dunlavy,  Samuel  Johnson,  j 
William  Lytle,  Zacctaeus  Biggs,  Joshua  L. 
Wilson,  0.  M.  Spencer,  John  Thompson, 
W.  H.  Harrison,  Joseph  H.  Crane,  Joshua 
■Collett,  Samuel  W.  Davis,  Daniel  Drake, 
William  Corry,  Jesse  Hunt,  Samuel  Burr, 
John  Reynolds,  James  Galloway,  Martin 
Baum  and  Levi  James,  and  their  associates, 
be.  and  they  are  hereby  created  and  made  a 
body  corporate  and  politic,  with  perpetual 
succession,  who  shall  be  known  and  diatin- 
gulshed  by  tbe  name  and  style  of '  The  Presi- 
dent, Trustees,  and  Faculty  of  The  Cincln- 
□atl  College ;'  and  by  that  name  and  style, 
they  and  their  successors  shall  be  a  body  in 
law,  capable  of  eontracting  and  being  con- 
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tracted  with,  suing  and  being  sued,  plead- 
ing and  being  impleaded,  answering  and  be- 
ing answered  unto,  defending  and  being  da- 
fended,  as  natural  persons  are  or  may  be.  In 
all  courts  and  places,  and  io  all  manner  of 
suits,  Mmplaints,  bills,  causes,  and  matten 
whatsoever.  They  shall  have  and  use  a 
common  seal ;  they  shall  be  capable  of  pur- 
chasing, receiving,  holding,  and  enjoying, 
and  of  granting,  selling,  and  conveying  any 
estate  or  property,  real  or  personal,  necessary 
for  promoting  the  object  of  this  act  of  in- 
corporation ;  which  object  is  hereby  declared 
to  be  the  erection  and  maintenance  of  a  col- 
lege :  protiided,  that  the  annual  income,  rants 
or  receipts  arising  therefrom  shall  not  ex- 
ceed eleven  thousand  dollars. 

"Sec.  3.  Be  it  further  enacted,  that  the 
funds  or  stock  of  said  college  shall  consist 
of  five  thousand  shares,  of  twen^-flve  dol- 
lars each;  which  funds  or  stock  shall  be 
subscribed  for  in  such  manner  and  paid  In 
at  such  times,  in  such  proportions  and  under 
such  regulations  as  may  be  prescribed  by 
the  by-laws  and  rules  of  said  compauy. 

"Sec.  8.  Be  it  further  enacted,  that  the 
affairs  of  said  Cincinnati  College  slinll  be 
under  the  management  of  a  boaraof  trustees, 
wlilch  board  shall  consist  of  not  less  tliiiQ 
thirteen,  nor  more  than  twenty  members,  to 
'be  elected  by  the  sliareboldtrs  on  the  last 
Friday  of  March,  annually,  between  two  and 
six  o'clock  in  the  afternoon,  at  tbe  college 
edifice;  and  it  shall  be  lawful  for  the  trus- 
tees to  continue  In  office,  and  to  discbaree 
tbe  duties  appertaining  thereto,  until  their 
snixressors  are  elected  and  qualified. 

"Sec.  4.  Be  it  further  enacted,  that  all 
elections  shall  be  by  ballot;  at  every  elec- 
tion,  each  shareholaer  shall  he  entitled  to 
one  vote  for  every  share  of  twenty-five  dol- 
lars, until  the  number  of  shares  shall  amount 
to  five,  and  one  vote  tor  every  Ave  sbnres 
above  five  he  or  she  may  hold  at  the  time  of 
the  election ;  but  no  trustee  of  tbe  Allami 
University  shall  discharge  tbe  duties  of 
trustee  of  tlie  ClDcinnati  College. 

"Seic.  5.  Be  it  further  enacted,  that  the 
board  of  trustees  sliall,  at  their  first  meeting 
after  their  election,  elect  a  president  and  sec- 
retary of  the  board  from  their  own  body; 
tbey  shall  have  the  power  of  filling  vacancies 
that  may  happen  in  the  board  during  the 
period  ol  their  own  appointment;  they  shall 
appoint  a  treasurer,  who  shall  give  bond  and 
security  for  the  faithful  performance  of  his 
duty ;  they  may  elect  a  president  and  vice- 
j  president  of  tbe  college,  and  may  appoint 
such  professors  and  tutors  as  they  uiall  think 
necessary;  which  president,  vice-president, 
professors,  and  tutors  may  be  removed  at  the 
pleasure  of  the  board ;  they  may,  from  time 
to  time,  make  and  enforce  such  rules,  regu- 
lations and  by-laws  for  the  government  and 
well-being  of  the  college  as  may  seem  to  them 
proper ;  proaided,  they  be  eoneutent  mVA  the 
laws  of  toe  United  Statct,  and  of  this  state ; 
they  may  appoint  a  facnlty  to  consist  of 
tlie  president,  vice-  president,*  professors,  and 
such  other  persons  as  they  may  Judge  neces- 
sary, and  may  vest  In  the  faculty  so  ap- 
pointed such  powers  as  tbey  may  Uiink  ex- 
pedient for  the  preBerration  of  good  order. 
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«iid  for  snforclng  oliedlence  to.  the  rules,  reg- 
ulatious  and  by-laws  of  the  institutlim;  they 
may  cause  the  principles  of  morality  and  of 
the  CbrlatlBQ  rcHgioo  to  be  included,  but 
the  religious  tenets  that  may  be  peculiar  to 
«Dy  particular  sect  or  deuoinlaation,  shall 
never  be  taught  or  enforced  iu  the  college ; 
they  may  hold  their  meetings  st  such  times 
mod  places  as  they  may  designate  and  ap- 
point; the  president  of  the  board  may  call 
*  meeting  at  any  time,  when,  in  his  opinion, 
it  may  be  expedient;  at  any  stated  or  special 
meeting  of  tne  board,  seven  members  shall 
•constitute  a  quorum  for  iraosacting  business ; 
the  property  and  funds  of  the  college  shall 
be  under  the  management  and  at  the  disposal 
«f  the  board  of  trustees,  by  whom  or  by 
whose  authority  all  contracts,  purchases, 
and  sales  shall  be  made ;  and,  generally,  the 
mid  board  of  trustees  shall  have  power  to  do 
and  perform  all  such  matters  and  things  as 
they  may  judge  necessary  for  the  heoeBt  of 
aaitl  college;  provided,  that  the  funds  of  the 
iDStitutiou  shall  not  be  applied  to  any  use 
or  for  any  purpote  not  herelD  expressed  or 
intt'odcd. 

"Stx.  6.  Be  it  further  enacted,  that  the 
tNNird  of  trustees  of  the  said  college,  may 

f;rant  and  confer  on  any  candidate  in  such 
orm  as  they  may  direct,  all  or  any  of  the 
Agrees  that  are  usual  ly  conferred  in  any  col- 
lege or  university  wiUiin  the  United  States. 

"Seo.  7.  Be  it  further  enacted,  that  so 
much  of  the  act  entitled,  'An  act  to  incor- 
porate the  Cincinnati  Lancaster  Seminary,' 
•s  requires  the  appointment  of  a  board  of 
ilirectors  be,  and  the  same  is  hereby  re- 
pealed ;  and  that  the  bORrd  of  trustees  of  the 
Ciucinosti  College  shall  be,  and  they  are 
hereby  authorized  to  exercise  aU  the  powers 
granted  by  that  act  to  the  directors  of  the 
Cincinnati  Lancaster  Seminary  ;  and  it  shall 
be  lawful  for  the  trustees  of  the  Cincinnati 
College  to  apply  the  surplus  fundn  of  the 
Cincitiuati  uiDcaster  Seminary  to  the  use  of 
the  Cincinnati  College;  and  in  all  respects 
to  manage  the  affaiTs  of  the  said  seminary 
in  the  same  manner  as  the  board  of  directors 
•re  by  law  authorized  to  do. 

"Sec.  8.  And  be  it  further  enacted  that 
Jacob  Burnett,  Joshua  L.  Wilson,  Oliver 
H.  Spencer,  Daniel  Drake,  Levi  James, 
Samuel  W.  Davis,  William  Corry,  Francis 
Dunlavy,  Samuel  Johnson,  William  Lytle, 
Zacclieus  Biggs,  John  Thompson,  William 
H.  Harrison,  Joseph  H.  Crane,  Joshua  Col- 
lett,  Jesse  Hunt,  Samuel  Burr,  John  Rey- 
nolds, James  Galloway  and  Martin  Baum, 
■bail  be,  and  they  are  hereby  appointed 
trustees  of  the  Cincinnati  College,  who  shall 
continue  in  office  until  the  last  Friday  in 
March,  next,  and  from  thence  until  their 
successors  are  chosen. 

"Tills  act  shall  be  subject  to  such  altera- 
tions as  the  general  assembly  may  from  time 
to  time  see  proper  to  make." 

One  effect  of  this  act  was  to  vest  In  the 
corporation  created  by  it,  the  property  rights 
of  the  Cincinnati  Lancaster  Seminary  which 
lights  ever  since  have  been,  and  now  in  fact 
are,  enjoyed  by  the  body  thus  created.  The 
object  of  this  body,  the  Cincinnati  College, 
as  expressly  declared  by  tbe  first  section  of 
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the  ineorporating  act,  is  "the  erection  and 
maintenance  of  a  college,"  the  act  nowliera 
designating  the  nature  of  the  instruction  to 
be  given,  ot  the  method  by  which  it  was  to 
be  imparted.  The  early  trausactions  of  ths 
institution,  from  the  date  of  the  incorpora- 
tion  of  the  Cincinnati  Lancaster  Semioarr 
in  1814.  until  its  merger  in  Uie  Cincinnati 
College  In  1819,  are  buried  in  obscurity,  and 
but  little  more  has  been  satisfoctDrity  ascer- 
tained respecting  its  affairs  after  tbe  Incor- 
porating Act  of  1S19  was  passed,  until  about 
the  year  1845.  However,  it  may  be  gathered 
from  the  record,  that  soon  after  the  Cincin- 
nati Lancaster  Seminary  was  incorporated,  it 
established,  and  for  a  time  maintained,  a 
school  wherein  both  primary  and  academic 
instruction  was  given;  that  the  ecliool  was 
not  successful  and  soon  began  to  languish. 
That  in  1819,  the  Cincinnati  Lancaster  Sem- 
inary was  superseded  by  tbe  Cincinnati  Col- 
lege, and  the  property  of  the  former  of  the 
value  of  about  ten  thousand  dollars,  trans- 
ferred to  the  latter  corporation,  and  by  tJu 
same  act,  the  stock  of  tne  last  named  corpo- 
ration was  fixed  at  five  thousand  shares,  of 
twenty-five  dollars  each,  a  sufficient  number 
of  which  were  subscribed  to  add  about  forty 
thousand  dollars  to  the  fund  received  from 
the  Cincinnati  Lancaster  Seminary. 

Sf^uols  w«e  maintained  by  the  new  Insti- 
tution until  about  the  year  183S.  After  this 
date,  for  eight  or  ten  years,  whatever  educa- 
tional processes,  if  any,  that  may  have  been 
continued,  were  desultory  and  unsystematic. 
In  1835  additional  shares  of  stock  were  sub- 
scribed, amounting  in  the  aggregate  to  about 
four  thousand  dollars,  primary  and  academ- 
ical education  established,  and  a  medical 
school  e^ablished.  About  the  same  time, 
instruoTlon  in  law  was  also  begun.  After  a 
year  or  two,  the  medical  school  was  discon- 
tinued, and  as  early  as  184fi  or  1846,  all  at- 
tempts to  impart  primary  or  academical  in- 
struction was  abandoned,  since  which  time  a 
law  school  only  has  been  maintained,  except 
a«ourse  of  philosophical  lectures  continued 
during  a  few  years  at  a  latter  period,  and 
since  abandon^.  The  date  when  Uie  law 
school  was  established  Is  left  uncertain,  but 
probably  it  was  in  1832 ;  if  not  quite  so  early 
as  that,  yet  it  had  had  an  uninterrupted  ex- 
istence of  more  than  fifty  years,  when  Id  the 
year  1893,  the  following  statute  was  passed 
by  the  general  assembly : 

"An  act  to  amend  sections  8,  4,  and  6  of 
an  act  entitled  'An  act  to  incorporate  the 
Cincinnati  College,'  passed  January  33,  A. 
D.  1819  (17  Ohio  L.  J.  chap.  20,  p.  46). 

"Whereas,  in  tbe  act  entitled  'An  act  to 
incorporate  tbe  Cincinnati  College.  *  enacted 
by  the  general  assembly  of  tbe  state  of  Ohio, 
January  30,  A.  D.  1810,  by  the  eighth  section 
Uierpof  it  was  provided  aa  follows,  to  wit: 

"This  act  shall  be  subject  to  sach  altera- 
tions as  tbe  general  assemoly  may,  from  time 
to  timo,  see  proper  to  make ;  and, 

"  Whereat,  the  endowment  of  the  Clncinoatt 
College,  as  at  present  invested  and  managed 
is  not  aufflcient  to  enable  it  to  carry  out  the 
purpfwes  of  its  charter ;  and, 

"  Whtrtat,  Id  the  opinion  of  the  general 
assembly.  It  would  be  advantageous  to  the 
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dnctBiutl  College  and  to  the  TJiiiTerBity  of 
UfDcioiutlt  and  to  the  pablio  generally,  that 
the  goTeromeDt  of  the  two  institutions  should 
be  joined  and  consolidated ;  therefore, 

"Srction  1.  Bo  It  enacted  by  Che  general 
assembly  of  the  state  of  Ohio,  that  sections 
8,  4,  and  6  of  the  act  entitled  'An  act  to  in- 
corporate the  Cincinnati  College, '  passed  the 
22d  day  of  January,  A.  D.  ISVi,  be  amended 
ao  as  to  reald  as  follows : 

"Sbc.  8.  The  afifairs  of  the  said  Cincinnati 
College  shall  hereafter  be  under  the  manage- 
ment of  the  directors,  for  the  time  being,  of 
the  University  of  Cincinnati,  which  directors 
■hall  be,  and  they  are  hereby  constituted  tiie 
board  of  trustees  of  the  Cincinnati  College, 
and  they  are  hereby  authorized  to  exercise 
all  the  powers  granted  by  law  to  the  board 
of  trustees  of  the  Cincinnati  College. 

"Sec.  4.  Be  it  further  enacted,  that  the 
management  of  the  funds,  and  of  other  mat- 
ters beloDging  to  or  connected  with  the  said 
Cincinnati  CK>)]effe,  shall  be  solely  in  the 
hands  of  the  board  of  trustees  aforesaid,  and 
tiie  aald  funds  shall  be  administered  for  the 
purpose  of  carrying  out  the  objects  of  the 
fdiarter  of  the  Cincianati  College,  in  connec- 
tion with  the  funds  and  administration  of 
the  University  of  Cincinnati. 

"Sec.  6.  The  board  of  trustees  shall  ap- 
point a  treaaurer,  who  ahall  give  bond  and 
security  for  the  faithful  performance  of  hie 
duty ;  they  may  elect  a  president  and  vice- 
presidenc  of  the  college,  and  mav  appoint 
such  professors  and  tutors  as  the?  shall  think 
necessary:  which  president  ana  vice-presi- 
dent, professora  and  tutors,  may  be  removed 
at  the  pleasure  of  the  board ;  they  may,  from 
time  to  time,  make  and  enforce  such  rules, 
regulations,  and  by-laws  for  the  government 
and  well  being  of  the  college,  as  may  seem 
to  them  proper;  provided  they  he  eonaittent 
with  the  latBB  of  the  United  State*  and  this 
state;  they  may  appoint  a  faculty  to  consist 
of  the  president,  vice-president,  professora 
and  sudi  other  persons  as  they  may  judge 
necessary,  and  mar  vest  in  the  faculty  so  ap- 
pointed such  powers  as  they  may  think  ex- 
pedient for  the  preservation  of  good  order, 
and  for  enforcing  obedience  to  the  rules,  regu- 
lations, and  by -laws  of  the  institution  they 
may  cause  the  principles  of  morality  and  of 
the  Christian  religion  to  be  included,  but  the 
religious  tenets  that  may  be  peculiar  to  any 
particular  sect  or  denomination,  shall  never 
be  taught  or  be  enforced  In  the  college ;  they 
may  hold  their  meetings  at  such  times  and 
places  as  they  may  designate  and  appoint; 
the  president  of  the  board  may  call  a  meeting 
at  any  time,  when  in  his  opinion  it  may  be 
expedient;  at  any  stated  or  special  meetine 
of  tlie  board,  a  majority  of  the  members  shall 
constitute  a  quorum  for  the  transaction  of 
business:  the  property  and  funds  of  the  col- 
lege shall  be  under  tne  management  and  at 
tbe  disposal  of  the  board  of  trustees,  by 
whom,  or  by  whose  authority  all  contracts, 
purchases,  and  sales  sliall  be  made ;  and  gen- 
erally, the  said  board  of  trustees  shall  have 
power  to  do  and  perform  all  such  matters  and 
things  as  they  may  judge  necessary  for  the 
benefit  of  the  said  college ;  wvnderf,  that  tbe 
funds  of  the  tnatltntlm  ahiul  not  he  applied 
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to  any  use,  or  for  any  purpose  not  heroin  ox- 
pressed  or  intended. 

"Beg.  3.    Be  it  further  enacted  that  sec- 
tions 8,  4,  and  5  of  the  sai'l  rcx  of  January  22, 
1819,  entitled  "An  act  to  licorpwate  tbo- 
Cincinnati  College^**  be,  and  the  same  are- 
hereby  repealed. 

"Sua  8.  This  act  shall  take  effect  and  l» 
in  force  from  and  after  its  pa^aite.'' 

Tbe  constitutionality  of  luis  statute  is  as- 
sailed on  a  number  of  grounds,  one  of  whicb 
is  that  it  violates  that  provision  of  the  nine- 
teenth section  of  article  1  of  the  Constitu- 
tion of  Obia  which  asserts  that  **prtva>» 
property  ihall  eror  be  held  ioviolate.  * 

whether  the  statute  Is  obnoxious  to  that 
constitutional  provision  depends  (1)  whethar 
It  violates  the  property  rifr^^s  of  the  Cin- 
cinnati College,  and  (2}  If  it  does  so. 
whether  that  corporation  j^  en  iiled  to  thv 
protection  secured  by  the  <  aus  of  the  con- 
stitution of  this  state,  abo\e  q  >uied. 

No  refined  process  of.reasuu  or  unuaoat 
keenness  of  perception  is  required  to  ascer- 
tain the  effect  of  this  statute  upon  the  prop- 
erty rights  of  the  Cincinnati  College.  It 
simply,  and  in  unambiguous  terms,  abrogates 
those  rights  by  transferring  them  to  a  body 
of  strangers.  No  language  that  the  court 
might  use  can  make  this  result  more  clear 
than  does  tbe  concise  language  employed  by 
the  general  assembly.  The  expressly  de- 
clared reason  for  this  legislative  action  is  the 
assumed  insufl9cieu<^  of  the  property  of  the 
Cincinnati  College,  ss  managed  by  the  pres- 
ent directory,  to  "carr^  oat  the  purposes  of 
it8Charter,"snda8sumingfurther,  that:  "It 
would  be  advantageous  to  tbe  Cincinnati 
College  and  to  the  University  of  Cincinnati, 
4nd  the  pubMc  generally  that  the  government 
of  the  two  instrtutiona  should  be  joined  and 
consolidated,"  it  seizes  the  entire  property 
of  the  one  and  hands  it  over  to  tbe  other  of 
the  two  bodies.  It  is  no  answer  to  this,  to 
assert  that  the  new  directory  represents  tbe 
old  corporation,  or  that  the  legal  title  to  the 

ftropertv  still  remains  In  the  Cincinnati  Col- 
ege.  ^he  mere  naked  legal  title  to  property 
has  no  value,  when  that  title  is  absolutely 
severed  from  its  control  and  beneficial  enjoy- 
ment. It  is  the  province  and  tbe  duty  of 
courts  to  look  at  the  substance  of  transactions, 
and  to  Ignore  refined  and  unsubetantial  dis- 
tinctions. And  we  can  see  no  substantial 
difference  between  a  ststuto  which  expressly 
creates  a  new  corporation  and  endows  it  with 
tbe  property  of  another  body  corporate,  and 
a  statute,  like  the  one  under  ccmsideration, 
which,  finding  a  corporation  already  exist- 
ing, vests  In  the  directory  of  the  latter  all 
the  powers  and  rights  of  property  which  had 
belonged  to  another  corporate  oody.  And 
whetlier  we  regard  tbe  corporatlm  as  the 
actual  and  potential  proprietor  of  tbe  prop- 
erty In  contention,  or  wbether  we  consider 
those  who  contributed  to  or  created  this  fund 
or  property  as  such  proprietors,  and  the  cor- 
poration a  mere  agency,  created  to  represent 
tliem  and  carry  their  will  into  execution  is 
immaterial  in  this  connection.  For,  If  the 
corporation  la  tbe  real  owner,  it  baa  been 
deprived  of  its  use  and  enjoyment  of  its 
proper^,  while  If  lltoae  who  ortginallj  ere* 
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ftted  the  fond  are  the  ml  AWDen,  then  with- 
out their  oonsent  and  a^inst  tbieir  will,  it 
has  been  taken  from  their  chosen  agenti,  and 
placed  in  the  cuBtody  and  managemeut  of 
■others,  whom  thej  did  not  appoint  and  orcr 
whom  they  have  do  control.  Property  in 
the  hands  of  an  agent  is  just  as  inviolate  as 
that  In  the  custody  of  the  owner  himself. 
As  loDE  as  the  principal  may  choose  and 
control  his  affent,  hisdomlnio'n  of  the  prop- 
-erty  confided  to  the  agent  continuea.  but  this 
-dominion,  or  proprietorship,  is  at  once  de- 
stroyed the  moment  that  bis  property  is  forc- 
ibly, and  against  his  will,  seized,  and 
absolutely  and  irrerocably  transfrrred  to  an- 
other agent,  selected  not  by  the  owner,  but 
by  some  other  person  or  authority. 

We  have  seen  that  the  statute  under  con- 
sideration has  taken  from  the  control  and 
management  of  the  Cincinnati  College  all  of 
its  property  and  placed  it  under  the  control 
and  management  of  the  University  ,of  Cin- 
cinnati. One  ground,  as  we  understand  the 
Argument  of  oounsel,  upon  which  this  result 
is  maintained  to  he  lawful,  li  that  the  pur- 
pose to  which  this  property  was  deroted  by 
its  original  donors  is  a  public  purpose,  and 
-that  tb'at  circumstance  alone  is  sufficient  to 
-impress  upon  the  property  a  publ  ic  character ; 
-but  if  that  is  not  so,  yet  as  the  purpose  of 
the  donors  was  not  private  gain,  but  public 
•charity,  and  as  the  propertr  under  the  new 
corporation  would  be  applied  to  the  same 
purpose  to  which  the  Cincinnati  College 
would  have  applied  It,  had  the  latter  con- 
tinued its  administration,  that  therefore  no 
substantial  right,  either  of  the  original  do- 
nors or  of  the  corporation,  was  violated  by 
the  law.  That  in  fact  the  only  righto  the 
original  donwa  had,  aa  the  result  of  their 
contribution  to  the  funds  of  the  Cincinnati 
College,  was  that  of  voting  for  directors  of 
the  concern,  which  was  "no  more  property 
ihan  the  privilege  and  duty  of  a  citizen  to 
Tute  for  a  governor  of  a  state,  or  presidential 
dectws,  are  property." 

The  results  of  establishing  this  doctrine 
-woald  be  to  place  every  eleemosynary  cor* 
poration  within  the  state,  whetlier  religious, 
educational,  or  created  to  administer  to  the 
wants  of  the  suffering  or  needy,  beyond  the 
limits  of  constitutional  protection.  When- 
«ver,  in  the  opinion  of  a  majority  of  the  gen- 
•eral  assembly,  the  public  interest,  or  the  in- 
terest of  two  (W  more  colleges,  or  churches, 
Alt  other  prints  eleemosynary  corporations, 
required  them  to  be  united,  the  property  of 
-one  or  more  of  them  could  be  seized  and 
-transferred  to  another.  The  doctrine  finds  no 
support  in  any  treatise  or  adjudication 
within  our  knowledge,  nor  by  reason  or  jus- 
-tice.  There  are  two  classes  of  public  chari- 
-ties,  one  where  the  Institutions  are  public  in 
the  broadest  sense  of  that  term,  that  Is,  they 
.are  owned  by  the  state,  or  some  subdivision 
thereof  created  for  governmental  purposes, 
And  maintained  at  the  public  expense.  These 
lastitations  are  absolutely  under  the  control 
and  management  of  the  public  through  its 
proper  reprwntattves.  As  respects  them  no 
vested  or  private  righto  pertain.  It  does  not 
follow,  however,  that  because  this  class  of 
fmblie  dharltable  institutions  are  the  lubjecto 
a  A. 


of  alMolate  public  control,  that  another  elaa^ 
whose  property  consisto  of  private  donations 

and  to  wliicli  the  organized  public  has  con- 
tributed notliing,  shall  also  be  subjected  to 
such  absolute  governmental  control  becauso 
the  charity  tbey  administer  has  lieeo  chris- 
tened a  "public  charity"  in  legal  nomen- 
dature.  InoommonaccepUtion,  collegesaro 
not  "charitable  instltations,*  altbongh  la 
law  they  administer  a  public  charity.  This 
means  no  more  than  that  the  public  are  In- 
cidentally benefited  by  the  education  of  soma 
of  its  members,  tlie  immediate  advantage  ac- 
cruing to  tlie  Individual  members  who  have 
received  instruction. 

The  unbroken  current  of  authority  declarei 
that  the  property  of  such  institutions  la 
private  property,  and  the  corporations  them- 
selves  private  corporations.  Dartmouth  Gol- 
lege  TrvtUet  v.  Woodwird.  17  U.  8.  4  Wheat. 
518,  4  L.  ed.  629 ;  Vincennet  Dnivertitp 
TntttUM  V.  Indiana,  65  U.  8.  14  How.  260, 
14  L.  ed.  416 ;  TamunUK  v.  NorA  Tarmouth^ 
84  Me.  411,  66  Am.  Deo.  666:  BMagt 
Aeadrmy  TrtutMa  v.  Aifffumd,  11  Me.  114; 
Den  V.  Foy^  6  N.  C.  68 ;  Stata  v.  Adnnu,  44 
Mo.  670 ;  Ihwning  v.  /ndtana  State  Board  of 
AffricuttUTo,  129  Ind.  448 ;  lUinoit  Board  of 
Education  v.  Oreenebaum,  89  111.  609  ;  lllinoit 
Board  «f  Sdueatifin  v.  Bakgueli,  122  111.  889 ; 
Moti^p^UtrAipadmgJ^tutmaw.  Qtorge,  14  La. 
805. 

When  tiie  donon  of  property  devote  it  to 
a  charitable  purpose  and  cboose  an  existing 
or  create  a  new  corporation  as  an  Instrument 
by  which  this  purpose  is  to  be  effected,  they 
make  this  instrument  their  perpetual  rep- 
resentative for  that  purpose.  "These  gifu 
were  made,  not  indeed  to  make  a  profit  for 
the  donors,  or  their  posterity,  but  lor  some- 
thing la  their  opinion  of  inestimable  value ; 
for  something  which  they  deemed  a  full 
equivalent  for  the  money  with  which  it  was 
purchased.  The  consideration  for  which  tliey 
stipulated  is  the  perpetual  application  of  the 
fund  to  ito  object,  in  the  mode  prescribed  by 
themselves.  Their  descendanto  may  take  no 
Interest  In  the  preservation  of  this  considera- 
tion. But  In  this  respect  their  descendanfai 
are  not  their  representatives.  They  are  rep- 
resented by  the  corporation.  The  corpcnation 
Is  the  assignee  of  their  righto,  stand  in  their 
place,  antT distributes  their  bounty,  as  they 
would  themselves  have  distributed  It,  had 
they  tieeo  immortal."  Dartmouth  OolUff$ 
Tnitteet  v.  Woodteard,  17  U.  8.  4  Wheat. 
642.  4  L.  ed.  660. 

Whether  the  Cincinnati  College  Is  regarded 
as  the  owner  in  ito  own  right  of  the  property 
donated  to  It,  or  as  the  representative  of  the 
donors,  charged  with  the  execution  of  their 
purpose,  is  not  material ;  in  either  view  the 
property  is  private  as  contradistinguished 
from  public,  and  as  such -is  within  tbe 
protection  of  that  provision  of  the  constitu- 
tion which  declares  private  property  to  ba 
inviolate. 

We  now  come  to  the  consideration  of  tbe 
provision  In  the  charter  of  the  Cincinnati 
Colleice,  which  reserves  to  Uw  seneral  as- 
sembly the  right  of  amendment.  This  reser- 
vation would  ba  wholly  unnecessary  If  the 
Cincinnati  College  had  no  righto  of  propwtj 
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whicb  the  general  assemblj  was  bound  to 
respect.  If  the  legislature,  at  its  will,  could 
divest  this  corporation  of  its  property,  the 
legislative  control  of  the  institution  would- 
be  absolute,  for  by  taking  away  its  entire 
property  rights  all  effectual  corporate  action 
would  be  at  once  paralyzed.  Thenceforward 
it  would  be  powerless  to  advance  the  pur- 
poses of  Its  creation. 

The  authorities  agree  in  holding  that  the 
legislative  power  of  amendment  and  altera- 
tion thus  reserved  in  charters  is  not  absolute, 
although  Its  boundaries  are  not  yet  estab- 
lished. In  Kentucky  this  power  of  amend- 
ment seems  to  be  limited  to  those  matters 
which  concern  the  relations  establislied  by  the 
charter  between  the  corporation  and  the  state. 

"The  power  to  alter  or  amend  the  contract. 
In  our  conception,  Is  to  change  it  as  between 
the  origiruU  partiei,  and  etuh  othen  only,  oi 
have  hem  permitUd,  by  thair  mutual  wnmnt, 
ie  eome  into  the  enjoyment  of  its  be/iefitt  and 
priv&egee;  not  to  compel  one  of  the  parties  to 
operate  in  conjunction  with  others,  and  share 
with  them  the  privileges  and  tjeneHts  of  the 
•ontract."   Sage  v.  DtUard,  15  B.  Hon.  859. 

Whatever  difficulties  have  been  encoun- 
tered by  the  courts  In  ascertainin;g  the  limits 
of  this  reserved  tegislatire  power,  they  con- 
cur In  denying  that  unda  ft  the  legislature 
can  strip  a  corporation  of  Its  rights  of  prop- 
erty. 

*'The  power  of  alteration  and  amendment 
Is  not  without  limit.  The  alterations  must 
be  reasonable;  they  must  be  in  good  faith, 
and  be  consistent  with  the  loope  and  object 
of  the  act  of  incorporation.  Sheer  oppression 
and  wrong  cannot  be  inflicted  under  the  eniae 
of  an  amendment  or  alteration.  Beyond  the 
sphere  of  the  reserved  powers,  the  vetted  righte 
of  property  of  ayrporationi,  in  meh  eaaee,  are 
mrrounded  by  the  tame  tanetione  and  are  at 
inviolable  at  in  other  easet. "  Shields  v.  Ohio, 
«6  U.  S.  8S4,  2i  L.  ed.  859 ;  Detroit  v.  Detroit 
if.  Boad  Go.  48  Mich.  140;  Orr  t.  Bracken 
Ctanfy.  81  K7.  598. 


The  CiDcinnati  College  was  the  lawful 
owner  of  the  property  in  its  possession,  it  is 
immaterial  wbether  ft  was  acquired  from  the 
Cincinnati  Lancaster  Seminarv  that  it  suc- 
ceeded, or  by  subscriptions  and  donation* 
subsequently  made.  This  property  had  been 
intrusted  to  it  for  the  purposes  of  establishing 
and  maintaining  a  "college."  No  specific 
branches  of  learning  were  prescribed,  or 
method  of  instruction  commended.  Primary, 
academical,  medical,  legal  and  philosophical 
courses  were  from  time  to  time  attempted. 
All  of  them  except  the  law  school  proved 
unsuccessful  and  were  Abandoned ;  the  latter 
has  been  continuously  and  successfully  main- 
tained for  nearly  sixty  years,  and  sub- 
stantially the  entire  income  of  the  institu- 
tion during  that  period  has  been  devoted  to 
its  maintenance  and  improvement,  without 
material  objection  appearing  to  have  been 
made  by  any  one  of  the  donors.  The  facts 
that  such  donors  of  the  property,  to  Uiis  in- 
stitution gave  it  with  knowledge  that  no 
specific  branches  of  learning  or  method  of 
Instruction  were  prescribed  hy  its  charter, 
together  with  the  brief  history  of  its  varloua 
educational  attempts  and  failures  just  ad- 
verted to,  and  the  acquiescence  of  such 
donors'therein,  tend  to  show  that  these  donors 
entrusted  to  this  chosen  instrument  ai  their 
will,  ft  wide  discretion  respecting  the  course 
nod  method  of  Instruction  to  which  their 
donations  were  to  be  devoted,  and  if  good 
faith  is  to  be  kept  with  these  donors,  we  must 
deny  to  the  legislature  the  power  to  seize  the 
fund  thus  raised,  and  transfer  it  from  thett 
chosen  agents  to  others.  Is  whose  discretion 
they  did  not  confide.  This  power,  we  think 
Is  prohibited  hy  section  19  of  article  1  of  tho 
ConBtitution  of  1852,  which  declares  the  In- 
violability of  private  property.  This  con- 
clusion makes  unnecessary  the  contideratioik 
of  the  other  questions  raised  In  argumcat. 

Judgment  qffimud. 


CALIFORNIA  SUPREME  COURT. 


a$  ESTATE  OF  Clara  O.  COMASSI. 

Deceased. 

(.  Cil  J 

1.  A  will  made  bj  a  married  woman  la 

not  revoked  by  her  subsequent  marrfafre  after 
becomlnfT  a  widow,  under  Civ.  Code,  1 1800.  mak- 
ing suhsequent  marrfaire  operate  to  revoke  "a 
win  executed  by  an  unmarried  wooasD.** 
S>  Tbe  adaption  of  a  stranger  In  blood 
Is  not  eauivatent  to  havloff  Ibbus  of  a  marrlaee 
wltbln  the  meaidnv  of  the  civil  code  respeotlnir 
tlie  effect  of  Iibim  to  make  a  revocation  of  a  will. 


Nora.— On  the  subject  of  revocation  of  will  by 
marriage,  we  Boaoe  t.  Holllnsahead  (McL)  17  L.  U. 
A.  SOS;  Stewart  Powell  iKy.)  10  L.  R.  A.  67,  aod 
note;  also  oases  cited  in  note  to  Davis  v.  Fogle  <Ind.) 

Bee  case  last  refmed  to  and  note  tbereto  on  sob- 
Jeot  of  leveeatlonef  will  byadoptieaogblrth  of 
efalld. 

S8L.  B.  A. 


Si-i'  nis..      I,.  K.  A.  176. 


CAprtt  I.  IMU 

AFPSiAL  from  an  order  of  the  Superior 
Court  for  Sacmmento  County  deaving  an 
application  for  probate  of  the  will  of  Olara  G. 
Comassi,  decessecl.  Severted. 
The  fscts  are  stated  in  the  opinion. 
Mr.  A.  C.  Searle  for  appellant. 
Mettrt.  Armatrong,  Bmner  ft  Plat- 
aaner  for  respondent. 

Harrison*  J.,  delivered  the  opinion  of  the 

court: 

Clara  G.  Comassi  died  in  the  city  of  Sacra- 
mento July  81,  18U3,  and  thereafter  a  docu- 
ment bearing  date  June  88,  1877,  purporting 
to  be  her  last  will  uid  testamsnt,  was  mb- 
sentcd  to  the  superior  court  for  piobftte.  The 
probate  was  contested  by  Mabel  Delphim 
Comassi,  iFormerly  Mabel  Delpbina  Eric, 
claiming  as  heir  lo  the  deceased,  by  Tlrtue 
of  an  saoptlon ;  and  upon  tlio  hauinc  of  tba 

Digitized  by  GoOglC 


1889. 


or  COMAISL 


41» 


COD  test  the  court  found  that  in  Ma^,  1886, 
upOD  proc%<'ding8  liaii  in  the  superior  court 
for  Yuba  county,  tliat  court  made  an  order 
declaring  tbat  Mabel  should  tliencefortb  be 
regarded  as  the  child  of  said  Clara  G.  Com- 
sssi,  and  that  the  Bald  Mabel  and  the  said 
Clara  should  sustain  towards  each  other  the 
legal  relation  of  parent  and  child.  The  court 
ftlso  found  tbat  the  will  was  properly  exe- 
cuted, and  that  at  the  time  of  Ita  execution 
the  deceased  was  In  all  respects  competent  to 
malie  a  will ;  tbat  she  was  at  that  time  a 
married  woman,  the  wife  of  one  G.  ComaBsi ; 
that  her  husband  died  on  the  26tb  of  De- 
cember, 1678,  and  that  on  the  25th  of  August, 
1886,  she  was  again  married  to  Joseph  O. 
Barbeau,  from  whom  she  was  subsequently 
divorced.  The  court  held  that  her  marriage 
subsequent  to  the  execution  of  tlie  will  had 
the  effect  to  revoke  it,  and  denied  the  ap- 
plicatioD  (or  its  probate.  From  this  order 
the  petitioner  has  appealed. 
The  right  of  any  petaon  to  execute  a  will, 
•  as  well  as  the  form  in  which  the  will  must 
be  executed,  or  the  manner  in  which  it  may 
be  revoked,  are  matters  entirely  of  statutory 
regulation.  The  power  of  the 'legislature  to 
limit  the  class  of  persons  who  shall  be  com> 
petent  to  make  a  will,  or  to  declare  that  a 
chaoire  in  the  personal  status  of  such  persous 
efter'its  execution  shall  operate  as  a  revoca- 
tion of  the  will,  or  be  a  sufficient  reason  for 
denying  it  probate,  Is  unquestioned.  "The 
Civil  Code  establishes  .the  law  of  this  state 
upon  the  subjects  to  which  it  relates" 
(sec.  4)  ;  and  in  order  to  determine  whether 
a  will  has  been  properly  executed  or  revoked, 
or  whether,  after  its  execution,  there  has  been 
such  a  change  in  tiie  status  or  personal  rela- 
tions of  the  testator  as  In  law  will  effect 
Its  revocation,  we  have  only  to  determine 
whether,  In  the  one  case,  there  has  been  a 
compliance  with  tlie  requirements  of  the 
statute,  or,  in  the  other  case,  whether  the 
changed  condition  of  the  testator  Is  within 
the  conditions  named  In  the  statute.  By  the 
common  law  a  married  woman  had  no  power 
to  make  a  will,  and  the  marriage  of  a  woman 
revoked  any  will  that  she  had  previuusly 
made.  In  this  state,  however,  there  is  no 
reetrlction  upon  the  power  of  a  married 
woman  to  make  a  will,  and  upon  proof  of 
its  execution  it  is  entitled  to  probate,  the 
■ame  as  Uie  will  of  any  <^her  oerBon,  unless 
It  It  shown  to  have  been  revoked  in  one  of  the 
modes  prescribed  by  the  statute.  Bection 
1803  of  the  Civil  Code  declares:  "Except 
In  the  cases  in  this  chapter  mentioned,  no 
written  will,  nor  any  part  thereof,  can  be 
revoked  or  altered  otherwise  than:  (1)  By 
a  written  will  or  oUier  writing  of  the  testa- 
tor, declaring  such  revocation  or  alteration, 
and  execntea  with  the  same  formalities  with 
which  a  will  should  be  executed  by  such  tes- 
tator; or,  (2)  by  being  burnt,  torn,  canceled, 
obliterated  or  destroyed,  with  the  intent  and 
for  the  purpose  of  revoking  the  same,  by  the 
testator  himself,  or  by  some  person  in  his 

Jresence,  and  by  his  direction."  And  section 
970,  Code  Civ.  Proc.,  declares:  "A  written 
will  cannot  be  revoked  or  altered  otherwise 
than  as  provided  in  the  Civil  Code."  The 
effect  of  these  provialona  ti  to  do  aw^  with 
as  U  B.  A. 


the  doctrine  of  Implied  revocatlim.  whick 
was  for  so  many  years  a  subject  of  con- 
troversy in  the  English  courts,  and  which. 
In  many  of  the  states  of  this  country,  la  still 
permitted,  under  a  clause  In  their  statiile^ 
authorizing  a  revocation  to  be  "implied  by 
law  from  subsequent  changes  in  the  condi- 
tion or  circumstances  of  the  testator. " 

The  respondent  does  not  controvert  thfr 
effect  of  these  provisions,  but  contends  that, 
under  the  provIsioDs  of  section  1800  of  the 
Civil  Code,  the  subsequent  marriage  of  the 
testatrix  bad  tbe  effect  to  revoke  her  will. 
That  section  is  as  follows :  "A  will  executed 
by  an  unmarried  woman  la  revoked  by  her 
subnequent  marriage,  and  is  not  revived  bj 
the  death  of  her  huabaDd.."  By  Its  own  tenns. 
this  section  is  applicable  only  to  a  will 
"executed  by  an  unmarried  woman,"  and  can 
have  no  application  to  tbe  present  case,  for 
the  reason  that  at  the  time  of  the  execution 
of  her  will  the  testatrix  was  a  married 
woman,  whose  husband  was  at  that  timo 
living.  The  argument  of  the  respondent  that 
this  section  controls  tbe  present  case,  for  the- 
reason  that  at  the  time  of  her  subaequent 
marriasre  her  will  was  the  will  of  an  un- 
married woman,  falls  to  cover  all  tbe  condi- 
tions which  the  section  prescribes  as  essential 
to  the  revocation  of  a  will  previously  exe- 
cuted. The  section  does  not  declare  that 
every  will  of  an  unmarried  womui  shall  b» 
revoked  by  her  subsequent  marriage,  but,  br 
its  terms,  limits  such  revocation  to  "a  will 
executed  by  an  unmarrial  woman and,  un- 
less she  was  unmarried  at  the  time  she  exe* 
cuted  her  will,  the  section  has  no  applica- 
tion. A  will  is  "executed''  when  it  is  signed 
and  attested  in  tbe  manner  prescribed  by  sec- 
tion 1376,  and  the  will  In  the  present  case 
was  so  executed  In  1877,  at  a  time  when  Mrs. 
Comassi  was  a  married  woman.  The  code  1» 
silent  respecting  the  effect  of  a  subsequent 
marriage  upon  a  will  executed  by  a  married 
woman ;  and,  as  the  present  will  is  not 
within  any  of  the  cases  named  in  tlie  chapter 
on  "  Wills,  *  it  is  not  excepted  from  the  pro 
visions  of  section  1292,  and  could  be  revoked 
only  In  one  of  the  modes  therein  speciSed. 
In  many  states  it  has  been  held  that  the  stat- 
utes which  enable  a  married  woman  to  exe- 
cute a  will  have  taken  away  the  reason  for 
the  common-law  rule  which  held  that  the 
marriage  of  a  woman  revoked  a  will  pre- 
viously made  by  her,  and  that  consequently 
the  rule  itself  is  no  longer  applicable.  WeA 
T.  Jones,  88  N.  J.  Eq.  163;  Wnrd't  WiU,  70 
Wis.  251 ;  Roans  v.  EolUngthmd,  76  Md.  869. 
17  L.  R.  A.  692;  Emery,  Appellant  (Ra 
Bunt's  WiU),  81  Me.  27S.  In  Ohio  it  is  ex- 
pressly  declared  by  statute  that  such  mar- 
riage shall  not  revoke  her  will.  In  this  st«t» 
the  legislature  has  seen  fit  to  adopt  a  different 
policy,  but  has  limited  the  effect  of  marriage 
to  a  will  executed  by  an  unmarried  woman. 
It  is  as  useless  to  conjecture  the  motives  that 
may  have  governed  the  legislature  In  sin- 
gling out  an  unmarried  woman  as  the  only 
person  whose  will  shall  be  affected  by  faer 
subsequent  marriage,  as  It  la  to  conjecture 
why  utere  should  be  a  difference  in  the  effect 
of  a  subsequent  marriage  upon  a  will  exe- 
cuted by  an  unmarried  man  and  upon  one 
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«zecQted  by  an  unmarried  woman.  It  has 
oonfened  upon  each  the  same  ability  to  nuke 
a  win  after  marriage  aa  before,  and  a  woman 
«an,  immediately  after  her  marrfaee,  make 
«  will  identical  with  the  one  made  by  her 
before  her  maniage.  The  legislatuni  has, 
howeTer,  made  these  distlactiona.  and  courts 
liare  no  altemattve  except  to  give  effect  to 
them.  If  it  ha^  been  the  purpose  of  the 
legislature  that  the  will  of  any  woman  should 
be  rerolced  by  her  iiuljaequent  marriage,  It 
«onld  have  readily  expressed  that  purpose  In 
•pt  words,  as  has  been  done  by  the  Wills 
Act  of  England  (1  Vict,  chiip.  26),  the 
eighteenth  section  of  which  provides  that 
"every  will  made  by  a  man  or  woman  shall 
be  revolted  by  his  or  her  marriage."  The 
same  provision  Is  found  in  the  statutes  of 
many  states  in  this  country.  Instead  of  so 
doing,'  however,  the  legislature  of  tli!3  state 
has  limited  this  lesult  to  a  will  executed  by 
an  unmarried  woman,  In  laugunge  which 

gives  no  opportunity  for  construction.  To 
old  that  a  wil  1  executed  by  a  married  woman 
will,  upon  her  subsequent  marriage,  be  at- 
tended with  the  same  result  as  that  executed 
by  an  unmarried  woman,  would  be  to  in- 
terpolate into  the  statute  worda  that  the  legis- 


lature has  industriously  omitted.  The  pre- 
vision of  section  1800  is  the  same  as  section 
18  of  the  Wills  Act  of  1850  (Stat  1850,  p. 
178),  and  was  evidently  taken  from  toe 
revised  statutes  of  New'Tork,  and  In  that 
state  the  precise  question  here  presented  lias 
been  determined  Id  accordanoe  with  this 
opinion.  Be  Burton's  WiU,  4  Miso.  S13. 
Bee  also,  Bt  Bai^iun*§  WUl,  181 N.  Y.  ttO, 
15  L.  R.  A.  393. 

Section  1298  of  the  Civil  Code  has  no  ap- 
plication. The  conditions  required  by  this 
section  are  that  the  testatco-  snail  not  mly 
have  married,  but  shall  also  have  iasne  m 
such  marriage,  in  order  to  a  Tevocattra  of  his 
will.  The  adoption  of  a  stranger  in  blood 
is  not  the  Issue  of  the  marriage,  and  cannot 
be  treated  aa  its  equivalent.  Davit  Fb/^, 
134  Ind.  41,  7  L.  R  A.  485.  Section  1399 
Is,  by  its  terms,  limited  to  a  survival  of  tlM 
testator  by  the  "  wife, "  whereas  In  the  present 
ease  it  Is  the  wife  who  has  died. 

Thtjudgmmt  dmying  prebat*  to  Ms  wtU  Im 
reversed. 

We  concur :  6am»att*»  J.j  Tan  naet. 
J,;  MeFavland,  J. 
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*1.  A  Ibrfeltiir*  of  the  eh«rter  of  a 
municipal  corporatioii  oannot  be  enforced 
or  taken  advantatce  of  Id  any  legal  prooeedin? 
oollaterallr  or  Incidentally.  Tbacforfeituremuat 
be  declared  In  a  proper,  dbrect  war.  The  state 
can  only  eoforoe  suob  forfeiture,  as  it  alone  baa 
the  right  to  waive  or  enforce  It 

S.  The  ItorflBltiira  of  ehajrtera  of  towns 
for  the  causes  defined  Id  Code,  chap.  47,  <  U,  must 
be  governed  by  the  prlooiplee  above  stated. 
QiKEre.  can  such  forfeiture  be  declared  by  any 
judicial  proceeding? 

S.  A  aoit  to  mijoln  the  eoUeetlon  of 
nannldpal  f  torn,  on  the  ground  that  they 
were  Illegally  ImpoRed  by  reason  of  want  of  au- 
thority to  Impose  them  from  forfeiture  of  the 
mnnldpal  eharter.  Is  not  wrongly  braugbt,  from 
the  mere  foot  that  the  town  la  aued  In  Its  cor- 
porate name.  Bo  bringing  the  suit  does  not  ad- 
mit Its  oonUnued  existenoa. 

•Headnotea  by  Bbanhoh,  J, 


CApm  18,  180Bl> 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Court  for  Ohio  County  in  fa 
Tor  of  defendants  In  an  action  brought  to  en- 
Join  the  collection  of  certain  taxes  on  the 
ground  that  the  defendant  corporation  had 
forfeited  its  charter  and  was  not  entitled  to 
levy  them.  Afflmud. 
The  tacts  are  stated  In  the  opiirion. 
Meten.  ErsUno  *  AIUmk  and  W.  P. 
Hnbbard.  for  appellanis: 

The  legislature  not  harinr  power  to  act 
specially,  and  the  courts  having  no  power  to 
interfere,  the  provisions  of  section  44  must  be 
a  dead  letter,  unless  when  the  fact  of  failure 
appears  In  any  proceeding  or  in  any  way,  it 
also  appears  that  tlurel^  the  cbartw  Is  for- 
feited. 

The  wide  distincUon  between  a  wfTate  cor- 
poration and  a  munlcipsl  corporatKHi  moat  be 
borne  in  mind. 

Qreenbrier  Lumber  Oo.  v.  Ward,  W  W.  Va. 
43;  Chiidt  v.  Hitrd,  83  W.  Va.  88. 

No  case  can  be  fbnnd  which  appltos  tbe 
rule  applicable  to  judicial  COTporatiMW  to  the 
forfeiture  of  the  charter  of  a  munidpsl  cor 


NoTB.— The  conoeeslon,  or  rather  the  contention, 
that  no  direct  judicial  proceeding  to  forfeit  the 
charter  of  a  municipal  corporation  will  lie  la  made 
tbe  baslsof  argument  In  favor  of  a  collateral  at- 
tack on  Its  corporate  existence  as  a  remedy  by 
neoesBlty.  The  decision  is  an  ImportaDt  If  not  an 
entirely  novel  one  on  this  point.  The  cases  re- 
fared  to  in  tbe  opinion  of  tbe  court  as  boldinir 
that  the  power  Jadlolally  to  rieolare  a  forfeiture  of 
•  municipal  (Aiarter  exists  shou  d  be  carefully  dia- 
tingulshed  from  cases  of  forfdrure.  Tlie  Cali- 
fornia and  Iowa  eases  dted  weie  not  oases  of  loi^ 
«8L.  R.  A. 


feltnre  but  of  Ineffectual  attempts  to  become  In- 
corporated, and  the  llUnola  case  seems  to  be  pre- 
cleely  similar  although  tbe  &ota  do  not  fully  ap- 
pear in  ttie  report.  The  exercise  by  tbe  cxniii  o( 
tbe  power  to  declare  that  a  mnnlotpallty  bad  not 
been  created  Is  manltatly  a  different  matter  from 
the  declaration  of  a  forfeituie  of  Ita  franohlae. 
lite  present  case  la  b^ved  to  be  fully  m  accord 
with  Bioo^ited  doetriae  hi  tUs  country  denymg 
judicial  power  to  declare  a  municipal  charter  for- 
feited unieM  soob  power  la  expressly  oooferred  by 
taw. 
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porallon,  which  la  %  public  Instramentall^ 
tormed  for  pablie  purpoaes  and  with  mpect 
to  which  there  is  no  question  of  private  right, 
uid  the  will  of  the  legiiilature  (maoifesied, 
wtth  us,  by  general  law)  la  ancootraUed  aod 

^^^SSriSeOir  y.  Garrett.  lOS  U.  8.  611.  SS  L. 
«d.  204;  1  Black.  Pub.  Corp.  §g  68,  436.  note. 

Even  Id  the  case  of  private  corporutious  if 
the  privilege  In  question  Is  DOt  s  grant  in  Ibe 
nature  of  a  contract  it  may  be  fotfelted  with- 
out a  judicial  declaration. 

Galiettoa  City  R.  Oo.  It.  OaheeUin  City  8. 
B.  Co.  68  Tex.  Atehiton  Street  B.  Co.  r. 
Him,  96  Ean.  7^. 

The  charter  of  a  municipal  coiporatloo  can- 
not be  forfeited  by  ludlcial  action. 

t  Black.  Pub.  Oant.  118, 119;  S  Dill.  Hun. 
Corp.  §  896. 

The  land  of  an  Individual  may  be  forfeited 
tm  (be  non-payment  of  taxes  without  any  in- 
quest 

Leeatter  T.  Waefiburn,  11  Qrstt.  57S. 
Even  u  to  private  corporations  the  Icgista- 
ture  may  so  express  its  purpose  as  to  make  the 
charter  determine  on  the  happening  of  some 
designated  contingenqr  and  without  any  judi- 
cial proceeding. 

BroOUyn  ifteam  Tranttt  (h.  v.  Brooklyn,  78 
N.  T.  624;  S$  Brookljm.  W.AN.BOo.n  N. 
Y.  S15;  aturpet  v.  VantlMt,  78  N.  Y.  889; 
Dane  t.  Toung,  81  He.  160. 

There  are  many  cases  faoldiog  that  upon 
such  default  as  is  mentioned  in  thestfllute.  the 
charter  is  forfeited  without  judicial  action. 

New  York,  H.  A  N.  B.  Oo,  v,  Boeton,  H.  db 
X.  B,Oo.M  Conn.  196;  Com.  t.  Lykene  Water 
Ob.  110  Fft.  891;  Broater*  t.  Pwria  AO.K.B. 
Oo.  78  Tez.  684;  Qreen  t.  Qreen,  84  Dl.  820; 
Famham  Benedict,  107  K.  Y  159:  Oakland 
a.  Co.  V.  Oakland,  B.  dk  F.  F.  R.  Co.  46  Cal. 
885. 18  Am.  Kep.  181;  United  Statetr.  Orundy, 
7  U.  8.  8  Crancb,  886,  3  L.  ed.  4.'i9:  UpRam  v. 
Boeking,  63  Cal.  851;  Orafg  v.  Grant,  6  MIcb. 
447;  AteT.  Busman,  10  Hich.  186;  Barktey 
T.  Lmee  Comrt.  98  U.  8.  258,  38  L.  ed.  898; 
Lea  T.  Bemandft,  10  Tex.  187;  Pei^Y.  Glad- 
win County  8upr».  41  Hich.  647. 

The  fact  being  admitted  that  the  town  of 
Elm  Grove  bas  not  kept  Its  roads  in  repair  for 
more  than  a  year  and  tbe  legal  consequence 
being  tbe  forfeiture  ot  Its  charter  without  any 
judicial  proceeding  to  aacertain  that  forfeit- 
ure, town  and  Its  officers  have  no  lenl 
tight  to  impose  tbe  taxes  of  which  plalniitTs 
complain,  and  injunction  as  prayed  by  tbe  bill 
io  this  canse  is  the  proper  remedy  to  prevent 
the  collection  of  such  taxes. 

Ckriitie  v.  Maiden,  38  W.  Va.  667;  Orim  v. 
PkUhii,  88  W.  Va.  183;  Ttfgarfe  Vatiey  Bank 
T.  /&ptf.  Id.  818. 
Mr.  Hsnrr  M.  Bua^  for  appellees: 
Haintiffs  have  filed  their  bltl  against  fbe 
town  of  Elm  Grove  as  a  municipal  corpora- 


matters  suggested  in  this  suit  as  to  entitle  them 
to  institute  a  private  remedy  for  the  redzeM  of 
tbe  grievances  of  which  they  oomt^n. 
24  Am.  &  Eng.  Encvclop.  LftW,  p.  88:  TU- 

bott  V.  Eing,  88^.  Va.  6. 

The  question  arlsea  whether  tbe  plaintiffs  or 
the  court,  or  only  tbe  town  itself,  subject  to 
tbe  control  of  the  legislature.  Is  to  be  the  Judge 
when  repairs  are  needed,  what  repairs  shouul 
be  made  what  their  extent  and  thorou^ness 
should  be,  and  how  much  money  should  bo 
expended  upon  them. 

Tbe  town  is  not  required  to  open  or  to  keep 
in  repair  all  of  its  streets. 

Ol'ttpman  v.  Milton,  81  W.  Yt.  884. 

Not  only  will  Its  discretion  not  be  controlled 
when  it  falls  to  go  as  tar  as  some  of  its  citi- 
zens may  deem  expedient,  but  it  may  also  use 
its  own  iudgmpot  in  going  faitlier  than  (bey 
may  think  right,  ami  m  making  more  extens- 
ive repairs  than  they  may  deem  judicious. 

KiuM  T.  Union  Geunti  Oomn.  128  Ind. 
640:  Bwamp  Land  Diet.  Wo  ISO  t.  Biher,  98 
Cal.  81. 

A  cause  of  forfptture  cannot  be  taken  ad- 
vantage of  or  cnforcfd  agninst  a  private  cor- 
poration collaterally  or  incidentally. 

Greenbrier  Lumber  Co.  v.  Ward,  80  W.  Va. 
48. 

It  would  be  Inconceivable  that  the  law  could 
be  in  such  a  shape  that  whenever  a  town 
should  proceed  against  an  offender  for  the 
breach  of  an  ordinance,  should  send  Its  col- 
lector to  its  cllizens  for  taxes,  or  should  bring 
a  suit  to  enforce  a  contract,  the  defendants  in 
the  proceedings  could  institute  an  inquiry  Into 
the  coudition  of  the  town's  roads  or  streets, 
and  tbe  length  of  time  during  which  there 
might  have  been  a  failure  to  repair.  If  a  town 
cannot  collect  Its  taxes  because  it  bas  forfeited 
its  charter,  for  tbe  like  teaion  it  could  not  en- 
force its  ordinances. 

Norton  v.  ^eiby  CSmm^t,  118  U.  &  444,  80 
L.  ed.  187. 

Judge  Cooley,  speaking  of  municipal  cor- 
poraiions,  says  their  corporate  character  can- 
not Ik  questioned  collaterally. 

Cooler,  Const.  Llm.  809,  810;  16  Am.  A 
Eng.  Encvclop  Law,  p.  964;  1  Beach,.Piib. 
Corp.  §  55;  Geneva  v.  CoU.  61  Dl.  897;  State 
V.  Weitport,  116  Ho-  S82;  People  v.  Maynard, 
16  Mich.  468;  Baltimore  A  O.  B  Co.  v.  Mar- 
ehaU  County  Supn.  8  W.  Ta.  819;  Moore  v. 
Sehoppert,  28  W.  Ya.  888. 

Municipal  diarters  are  at  all  timessubject  to 
the  will  of  the  legislature,  unless  there  be  some 
constitutional  restraint. 

Barker  Diet.  Board  <^  Education  v.  Valley 
Diet.  Board  of  Education,  80  W.  Y«.  430; 
Mount  PUatant  v.  Beekwith,  100  U.  8.  636, 
26  L.  ed.  701. 

The  oonstitutlon  of  New  Jersey  {HoblUted 
the  passing  of  Incal  or  special  laws  regulating 
the  internal  affairs  of  towns.   Yet  tbe  su- 


tlon.   Even  if  this  were  a  direct  proceeding  to  preme  court  of  that  slate  held  that  a  special 


forfeit  tbe  charter,  this  method  of  suing  tbe 
town  was  a  conclusive  admission  of  the  town's 
oxisience. 

AepteT.  9pHi^  Valley,  129  lit  109. 

Equity  never  enforcee  s  penalty  or  for- 
feiture. 

Craig  v.  BvkiU,  87  W.  Ya.  620. 
These  plalntUh  have  no  roch  interest  In  tbe 
8BI..aA.  27 


law  was  valid  which  repealed  a  city  charter. 

State  T.  Steen,  48  N.  J.  L  642;  Boyd  t. 
OAamten,  78  Kj.  140. 

Brunom,      delivered  the  opinion  of  the 

court : 

Henry  H.  Homtmx>k  and  otben,  for  them- 
selves and  all  other  tax-payers  of  the  town 
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of  Elm  Orove,  filed  a  bill  Id  equity  Id  the 
circuit  court  of  Ohio  couuty  against  that 
town  at)(]  its  officers,  praying  that  the  uollec- 
ttoD  of  taxes  imposed  on  tliem  by  the  towD 
might  be  enjoined,  and  an  inJUDCtlon  which 
vaa  granted  was  afterwards  dissolved,  and 
the  plaintiffs  appeal.  The  aiD|;]e  ground  on 
which  the  rouiisel  for  the  plaintiffs  in  this 
court  seek  to  rest  their  case  Is  that  the  town 
has  fur  more  than  one  year  failed  to  keep  its 
streets,  alleys,  walks,  and  gutters  in  good 
repair,  and  hns  thereby  forfeited  its  charter, 
and  become  extinct,  and  therefore  has  no 
power  to  Impose  taxes.  This  position  rests 
on  section  44,  chapter  47,  Code,  reading; 
"Any  city,  town  or  vitlagc  which  shall  fall 
for  one  year  to  ki-ep  its  roads,  streets,  allpys, 
sidewalks  and  gutters  in  good  ordor  and  re- 
pair, or  which  shall  fail  for  one  year  to  ex- 
ercise  its  corporate  powers  and  privileges, 
shall  tiiereby  forfeit  lis  charter,  and  all  the 
rights,  powers  and  privileges  conferred  there- 
by." 

It  will  be  seen  at  once  that  this  suit  is  not 
one  having  for  its  purpose  to  ascertain  and 
declare  the  fact  working  the  forfeiture  of  tbe 
town's  charter,  but  that  It  seeks  to  do  this 
collaterally,  and  thus  make  the  forfeiture 
effectual,  without  any  direct  judicial  decla- 
ration of  the  forfeiture.  It  is  said  the  very 
letter  of  the  code  above  quoted  says  that, 
because  of  certain  defaults,  tbe  town  shall 
"thereby  forfeit  its  charter"  ipto  facto;  that. 
If  that  default  be  found,  no  matter  about  the 
form  of  proceeding,  It  paralyzes  the  acts  of 
the  town.  It  is  true  that  that  omission  is 
made  by  the  code  a  cause  of  forfeiture ;  but 
is  that  to  be  inquired  into,  and.  if  found,  to 
he  enforced,  in  a  purely  collateral  proceed- 
ing? Or  must  there  be  some  judicial  inouiry 
in  a  proceeding  proper  to  ascertain  ana  de- 
clare the  cause  of  fonelture?  Must  there  not 
be  a  direct  judgment  of  death  upon  ttie  mu- 
nicipal corporation?  Tbe  general  rule  is 
well  established  that  tbe  corporate  existence 
of  a  municipal  corporation  cannot  be  ques- 
tioned collateralljr.  Beach,  Pub.  Corp.  ^  S5  ; 
Cooley,  Const.  Lim.  ^ :  15  Am.  &  Eng. 
Encyclop.  Law,  p.  964  ;  2  Kent,  Com.  813. 
"An  incorporated  town  retains  Its  corporate 
capacity  until  its  charter  Is  declared  forfeited 
Id  a  direct  judicial  proceeding.  It  cannot  be 
held,  in  any  collateral  proceeding,  to  have 
forfeited  its  charter  by  nonuaer."  Harrit  v. 
ye$Ht,  24  Ala.  888.  In  an  action  bv  a  town 
to  collect  taxes,  it  was  held  that  the  legal 
existence  of  the  corporation  could  not  be 
tested  in  such  action.  Oetieta  v.  GoU,  61 
111.  897.  Of  course,  this  rule  will  apply 
whether  the  existence  of  the  town  depends 
on  invalidity  of  its  charter  In  the  start  or 
subsequent  forfeiture.  Suppose  this  were 
not  the  rule.  Chaos  would  reign.  When- 
ever the  town  would  proceed  to  punish  one 
for  anv  offense  against  its  order  and  peace, 
or  enforce  its  taxes,  or  sue  to  enforce  its 
rights,  or  take  any  step  under  color  of  Its 
charter,  there  must  be  an  investigation  be- 
fore every  court,  high  or  low,  as  to  whether 
it  had  kept  its  streets,  alleys,  walks,  and 
gutters  in  order,  and  minute  Inquiries  would 
be  made  into  the  sufficiency  of  their  order, 
and  in  some  instances  the  mayor  or  alder- 
26L.&A. 


man,  if  he  thought  the  streets  were  not  in 
properorder,  would havetoabdicatebts seat, 
because  of  the  forfeiture  of  Uw  town's  life. 
Where  would  be  tbe  end  of  the  confusionf 
What  towns  would  It  affilctt  What  towns 
would  it  not  afnictT  Is  it  possible  that  our 
legislature  has  changed  this' salutary  rule  by 
the  section  of  the  code  quoted?  We  are  un- 
der that  principle,  unless  by  reason  of  it. 
And  what  is  there  peculiar  in  It, — so  pecul- 
iar as  to  revolutionize  the  rule  in  West  Vir- 
ginia? It  merely  declares  that  for  noouser 
and  misuser  it  shall  forfeit  its  charter.  Tbe 
words  ''thereby  forfeit"  in  tbe  statute  are  not 
unusual  in  such  cases  where  tbe  purpose  is 
to  declare  a  certain  fact  a  cause  of  forfeiture, 
One,  or  other  legal  result.  It  means  only 
that  **  by  reason  of  or  "  because  of"  such  and 
such  facts  the  charter  shall  be  forfeited.  It 
is  only  equivalent  to  the  word  "because,"  In 
the  languainre,  "shall  because  of  such  failure 
forfeit  its  charter  to  the  state."  Oretttbritr 
Lumber  Go.  v.  Ward,  80  W.  Ya.  48.  It  states 
the  cause  of  forfeiture,  and  states  that  such 
cause  sliall  of  itself  work  a  forfeiture.  But 
why  not  In  this  as  well  as  in  other  instances 
apply  the  rule  that  there  most  be  a  direct 

firoceeding  to  ascertain  and  adjudge  that 
act?  There  Is  no  reason  why  this  instance 
Is  out  of  the  general  rule,  and  every  reason 
why  it  is  within  It.  We  must  have  a  clearer 
expression  tlian  is  here  found  of  a  legislatin 
purpose  to  specify  a  cause  of  forfeiture,  and 
dispense  with  direct  judicial  inquiry  as  to 
the  existence  of  that  1^,  and  as  afflrmative 
Judgment  of  tiie  forfeiture  of  t^e  chartOT. 
We  are  referred  to  our  statutes  forfeiting 
lands  for  omission  of  assessment  or  nonpay* 
ment  of  taxes  as  instances  of  forfeiture  by 
statute,  proprio  tigort,  without  judicial  sen* 
tence;  but  that  legislation  was  declared  by 
tbe  court  in  Lenuter  t.  Wa^ibwrn,  11  Oratt. 
578,  as  hsTing  a  certain  public  policy  "to 
remedy  certain  evils  for  which  prompt,  sum- 
mary, and  decisive  measures  were  Indispen- 
sable," as  stated  in  that  case.  That  legisla- 
tion specified  t)ic  cause  of  forfeiture,  declared 
that  cause  should  forfeit  the  lands,  and  gave 
the  land  at  once  by  legislative  grant  to  cer- 
tain persons,  thus  evincing  an  intent  to  dla- 

Sense  with  any  inquest  upon  the  facts  pro- 
uclng  forfeiture.  That  decision  depended 
on  that  particular  legislation,  which  to  an- 
swer a  certain  public  policy,  plainly  evinced, 
for  reasons  stated  In  that  case,  a  design  to  at 
once  forfeit  the  titles  of  certain  persons,  and 
at  once  give  them  to  others.  No  such  policy 
or  uecessity  here  exists.  Then  Is  no  analogy 
of  force  between  legislation  to  forfeit  lands 
of  private  Individuals  iot  neglect  <A  public 
duty  and  legislation  forfeiting  the  very  ex- 
istence and  cutting  short  the  functions  of 
public  corporations  constituting  a  part  of  the 
machinery  of  governmental  administration. 
Even  as  to  private  corporations,  our  rule  la, 
as  it  is  everywhere,  tiiat  there  must  be  direct 
judicial  adjudication  of  the  fact  causing  the 
forfeiture  and  of  that  forfeiture,  and  I  think 
the  reasons  for  requiring  it  In  the  case  of 
towns  are  tenfold  stronger  than  In  cases  of 
private  corporations.  In  BaUirMn  A  0.  R. 
Oo.  V.  MarthaU  County  Sum..  8  W.  Vs.  838^ 
the  court  declared  the  pnnotple  that  a  (or- 
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feltnre  of  *  corporate  charter  must  be  judi- 
elallj  declared  iwfore  its  forfeiture  could  be 
recognized  In  bdt  court.  The  charter  act 
provided  tbat,  if  £he  road  should  not  be  com- 

Eleted  by  a  certain  date,  "then  this  act  shall 
e  Qull  and  Toid thus  abrogating  tlie  Tery 
act  giving  corporate  life,— a  stronger  case 
tot  forfeiture  without  judicial  sentence  than 
this.  Could  there  be  a  stronger?  The  court 
■aid  the  question  of  forfeiture  could  not  be 
raised  except  by  a  proceeding  in  the  name 
of  the  state  against  the  company  to  declare 
and  determine  Judicially  the  forfeiture  and 
annul  Uie  charter.  Am  regards  tlie  language 
of  the  aet,  that  was  as  strong  an  Instance  of 
legislative  Intent  to  at  once  forfeit  as  this, 
if  not  stronger.  Bo  in  Greenbrier  Lumber  Oo. 
V.  Witrd,  m  W,  Va.  48.  it  was  held  that  "a 
cause  of  forfeiture  cannot  be  taken  advantage 
of  or  enforced  against  a  private  corporation 
collaterally  at  incidentally,  or  In  any  other 
manner  than  by  direct  proceeding  for  that 
purpose  against  the  corporation,  so  tbat  It 
may  have  au  opportunity  to  answer ;  and  the 
state  can  alone  Institute  such  a  proceeding, 
since  it  may  waive  a  brolcen  condition  of  a 
compact  with  it  as  well  as  an  Indtvidnal 
can." 

But  it  is  said  tbat  the  reason  of  soch  de- 
eislons,  as  to  private  corporations.  Is  that 
they  are  contracts  with  the  state,  and  can 
only  be  forreited  by  due  process  of  law,  by 
Judicial  bearing,  as  mere  laws  cannot  Im- 

Eair  the  obligation  of  contracts.  I  fail  to 
B  Impressed  that  this  draws  a  substantial 
difference.  In  both  cases  the  state  created  or 
cranted  the  franchise.  It  Is  with  it  to  en- 
lorce  or  condone  the  fOTfelture  as  mndi  in 
tbe  one  as  in  the  other  case,  contract  or  no 
contract.  Indeed.  It  is  more  necessary  to 
Test  this  right  of  enforcement  or  condonntion 
of  tlie  forfeiture  in  the  state  incase  of  ii  i-'-vn 
than  in  case  of  private  corporations.  Ik  (  mi.-c 
ft  town  Is  a  part  of  the  government,  delegated 
M  the  agent  of  the  state  to  administer  govern  ■ 
ment  Id  Its  stead  In  a  given  locality  and  In 
certain  respects;  and,  toe  powers  of  govern- 
ment being  vested  In  the  state,  it  ought  to  be 
left  to  it  to  say  whether  the  interests  of  the 
people  to  be  affected  wilt  be  better  promoted 
by  the  abolition  or  continuance  of  the  munic- 
ipal charter.  If  tbe  Idea  is  that  the  |>ower 
to  end  the  charter  being  with  the  legislature, 
It  has  in  advance  provided  that  in  a  certain 
•vent  It  shall  iptofaeto  instantly  cease.  It  is 
plain  that  tbe  theory  of  contract  is  not  an 
element  of  this  proposition,  and  cannot  be 
used  as  a  reason  why  we  should  dispense  with 
tiie  rule  requiring  a  direct  declaration  of 
forfeiture.  As  stated  above,  I  do  not  think 
the  words  "  thereby  forfeited"  amount  to  a 
legislative  forfeiture  in  advan<%,  without 
■entenoe.  Tbe  statute  merely  specifies  a  cause 
of  forfeiture,  leaving  its  ascertainment  to  be 
governed  by  Uie  general  law  on  the  subject. 

Tbe  case  of  Oakland  R  Co.  v.  Oakland, 
B.AF.  V.  B.  Gq„  46Cal.  865,  18  Am.  Ken. 
181,  is  specially  called  to  our  attention.  It 
was  an  Injunction  to  restrain  a  company  from 
building  a  railroad  because  the  charter  lim 
Ited  Its  construction  to  certain  time,  and  pro- 
vided, In  ease  of  failure,  the  franchise  should 
"utterly  cease  and  be  tmrfeited,"  and  It  was 
ML.RA. 
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held  It  was  a  forfeiture  by  the  act  without 
Judicial  declaration.  Variant  decisions,  as 
confusing  as  an  Egyptian  labyrinth,  can  be 
found  in  the  vast  number  of  decisions'in  dif- 
ferent national  and  state  courts  in  the  endless 
series  of  reports.  We  must  select  those  most 
persuasive  to  us.  But  we  must  follow  our 
own  reports.  Shall  we  leave  the  cases  of 
Baltimore  dk  0.  if.  Co.  v.  MartfiaU  County 
Suprs. ,  and  Qreenhrier  Lumber  Co.  v.  Ward, 
tupra,  and  followthe  Califomiacase?  TJpham 
V.  Uotking,  63  Cal.  250,  followed  the  case 
just  cited.  It  was  a  franchise  granted  to  in- 
dividuals, not  a  corporation.  The  remarks 
of  MHrshall,  Oh.  J.,  In  United  Statu  v. 
Grundff,  7  U.  8.  S  Oranch,  837,  8  L.  ed.  469, 
that  where  the  forfeiture  Is  by  common  law 
nothing  vests  in  the  government  until  some 
legal  step  has  been  taken  to  assert  the  right, 
but  a  statutory  forfeiture  is  different,  were 
made  as  to  a  statute  declaring  a  vessel  for- 
feited if  a  false  oath  were  taken  to  procure 
a  register.  It  was  a  forfeiture  by  a  private 
individual  of  private  proper^,  not  like  the 
government's  solemn  grant  oi  Incorporation 
for  municipal  purposes,  or  a  private  corpora- 
tion. Per  contra  the  California  case.  I  may 
cite  the  case  of  Atefiafalaya  Bank  v.  Dawnon, 
13  La.  407.  The  statute  enacted  that,  if  a 
bank  suspend  specie  payment  for  more  than 
ninety  days,  "the  charter  shall  be  iptofaeto 
forfeited  and  void."  Here  was  a  much 
Htronger  statutory  declaration  of  forfeiture 
tlinn  In  this  case.  It  was  held  that  a  cause 
of  forfeiture  cannot  be  taken  advantage  of  or 
enforced  against  a  corporation  incidentally, 
or  in  any  other  mode  than  by  a  direct  pro- 
ceeding Instituted  by  tbe  government,  be- 
cause 5*may  waive  a  broken  condition  of  a 
contract  or  charter,  as  well  as  an  individual, 
and  that  it  continued  to  exist  as  Ions  as  the 
state  did  not  claim  the  forfeiture.  I  think 
this  decision  supported  abundantly  by  au- 
thority almost  universal. 

But  it  is  argued  that  no  proceeding  in  any 
court  by  quo  warranto  or  other  process  lies  to 
declare  the  forfeiture  of  a  muntcIpAl  corpora- 
tion, and  therefore  the  section  of  the  code 
declaring  that  for  certain  causes  the  charter 
shall  be  lorfeited  would  be  adead  letter,  and 
not  enforceable,  unless  it  may  be  enforced  in 
a  collateral  way,  such  as  Is  proposed  in  this 
suit.  This  is  not  a  quo  warranto  or  other 
such  direct  proceeding,  and  we  are  not  called 
upon  to  decide  whether  quo  warranto  or 
other  judicial  process  would  lie,  and  it 
would  be  perhaps  obiter  dictum  to  decide  it 
in  this  case.  Speaking  for  myself.  I  do  not 
think  quo  warranto  or  any  other  judicial  pro- 
cess lies  to  forfeit  the  dialer  of  a  municipal 
corporation,  and  this  because  it  Is  a  part  of 
tbe  government  Itself,  and  It  lies  only  with 
the  legislature  to  take  away  its  charter. 
Think  of  a  court  declarins  the  charter  of  the 
city  of  New  York  forfeited".  "  Municipal  cor- 
porations are  mere  instrumentalities  of  tlie 
state  for  tbe  more  convenient  administration 
of  local  government.  Their  powers  are  such 
as  the  legislature  may  confer,  and  these  may 
be  enlarged,  abridged,  or  entirely  withdrawn 
at  Its  pleasure.  This  is  common  learning, 
found  in  all  adjudications  on  tbe  subject  of 
municipal  bodies,  and  repeated  by  text- 
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writers.  There  Ib  no  contract  between  tlie 
state  and  the  public  ttiat  the  charter  of  a  city 
aball  not  be  at  all  times  aubject  to  legislative 
control."  Mmtoetlur  7.  Garrett,  103  U.  S. 
Sll.  36  L.  ed.  204.  So  has  said  this  court  in 
Prabamso  T.  JfoundteOffl.  11  W.  Va.  fiOl.  and 
Barkor  DM.  Board  of  Bdueatim  t.  Valley 
DM.  Board  of  Education,  SO  W.  Va.  424, 
480 ;  1  Beach,  Pub.  Corp.  ^  68.  Such  a  cor- 
poration being  thus  a  part  of  the  very  gov- 
ernmeat  Itself,  its  ageat  by  It  constituted  to 
perform  certain  functiona.  even  legialatiTe 
functions,  which  belong  exclnslTely  to  the 
legislature  as  a  separate  dcpartmeDt  of  the 
gnvernment,  if  the  Judiciary  can  annul 
the  charter.  It  Invades  the  dmnatn  of  the 
lawmaking  department  by  abolishing  the 
agencT,  and  its  power  to  administer  govem- 
ment  as  directed  by  the  legislature,  in  op- 
position to  !ta  will  that  aacn  functions  shall 
be  administered  by  Its  own  chosen  agent, 
llw  very  power  to  constitute  the  agent  is 
here  a  legislative  prerogative,  aud  that 
power  Is  nullified  by  a  court,  and  the  powers 
committed  to  that  agent,  confessedly  pertain- 
ing to  the  legislature,  can  no  longer  be  exer- 
cised as  commanded  and  deemed  wise  by  the 
legislature,  and  its  powers  to  that  extent 
tibwarted  and  tippled.  In  England  the 
power  is  exercised  by  quo  warranto  and  teire 
faeiat.  The  charters  of  London  and  of  the 
colonies  of  Massachusetts,  Rhode  Island,  and 
Connecticut  were  thus  abrogated.  Mr.  Beach 
expresses  the  opialon,  as  also  Judge  DiIIod, 
that  Uio  Judiciary  cannot  here  exercise  this 
power,  alnoa  these  corporations  being  purely 
public  corporations,  composed  of  citizens, 
formed  only  for  local  gOTernment  by  the 
legislative  department,  to  give  the  Judiciary 
the  power  of  dissolution  would  make  ft 
co-oraitiate  with  the  legislative  power  in 
control  of  local  government  and  local  legisla- 
tion, and  the  power  over  municipal  corpora- 
tions vested  Id  the  legislature  is  limited  only 
by  the  constitution,  and  in  It  the  legislature 
can  have  no  rival,  and  neither  the  ludiclary 
nor  the  executive  can  create  or  aestroy  a 
municipality,  which  is  but  a  subdivision  of 
the  state  government.    Dill.  Mun.  Corp. 

112.  168,  720,  896;  Beach,  Pub.  Corp. 
§§118,  lid.  There  are  cases,  however,  hold- 
ing that  the  power  to  declare  »  forfeiture 
exists.  People  v.  .Rfeeniife,  66  Cal.  288 ;  State 
V.  Independent  School  Dial,  of  Garbondate,  29 
Iowa,  264;  Do^e  v.  People,  IIS  111.  491. 

But  grant  that  there  Is  no  judicial  process 
directly  to  declare  the  forfeiture.  Does  that 
compel  us  to  say  tliat  It  can  be  enforced 
Judicially  In  collateral  proceedings?  By  no 
means ;  but  the  legitimate,  loglcal  concl  usion 
therefrom  would  be  that,  as  there  is  no  direct, 
tliere  cui  be  no  indirect,  process ;  that,  If  you 
cannot  accomplish  the  result  directly,  you 
cannot  collaterally.  It  is  eaouKh  for  us  to 
say  that,  in  the  indirect  way  proposed  in  this 
suit,  the  power  of  taxation  essential  to  the 
exercise  of  the  powers  of  a  town,  and  wliich 
Is  lawful  unless  the  corporation  is  defunct, 
cannot  be  denied.  But  there  is  a  remedy, 
and  in  my  Judgment  the  only  remedy,  and 
tliat  Is  with  the Teglslatare.  It  gave ;  It  alone 
can  take  away.  It  U  with  it,  as  it  ought  to 
be,  to  say  wnetber  the  public  Interest  in- 
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volved  will  be  better  promoted  by  locking 
over  the  misuser  of  the  corporate  powers,  and 
trusting  for  better  Uiinga  from  the  present  or 
another  set  of  officers,  or  to  blot  out  the 
municipality.  The  fact  that  our  Constitu- 
tion in  article  6,  section  89,  provides  Uiat  the 
legislature  shall  not  pass  local  or  special 
laws  incorporating  cities,  towns,  or  villages, 
or  amending  the  charter  of  any  city,  town, 
or  village  contaiclng  a  population  of  less 
than  2,000,  but  it  shall  provide  by  general 
law  for  thoea  cases,  does  not  take  away  that 
poww  residing  in  that  body  to  repeal  or 
declare  forfeited  a  charter  of  a  town.  The 
legislature  can  do  anything  not  prohibited. 
The  object  of  the  provision  was  to  prevent 
multitudinous  special  acts  creating  or  amend- 
ing municipal  charten  consuming  the  time 
of  the  legislature;  but  this  llmita  only  the 
power  to  create  or  amend  charten,  iSid  it 
does  not  prohibit  the  repeal  of  a  charter  by 
special  act,  or  anything  trenching  on  tlw 
power  of  the  legislature  over  municipal  cor- 
porations existing.  See  State  v.  Stem,  48 
K.  J.  L.  542.  Were  this  a  proceeding  di- 
rectly assaulting  the  corporation,  I  should 
say  private  individuals  could  not  maintain 
it,  but  only  the  state.  There  would  be  mora 
reason  for  confining  this  power  to  the  state's 
election  Uian  in  cases  of  prl  vate  oorporations. 
It  ought  not  to  lie  with  individuals,  from 
mere  peraonal  Interest,  caprice,  or  impulse 
of  prejudice,  to  make  suggestions  of  misuser, 
and  make  the  existence  of  towns  the  footbiJl 
of  litigation.    Coolev,  Const  LIm.  294. 

Counsel  for  appellees  suggests  that  this 
ntit  is  wrongly  brought  against  the  town, 
and  should  tie  only  against  its  offlcera,  and 
that  in  suing  the  town  Its  continued  existence 
Is  admitted.  Bwpb  v.  Sprintf  Valie^,  IM) 
HI.  169,  supports  this  contention.  But  rep- 
utable authorities  cited  in  it  say  that  then 
is  a  distinction  between  private  and  munic- 
ipal corporations  In  this  respect,  and  that  an 
information  agalnat  a  municipal  corporation 
by  its  corporate  name,  even  where  ita  cor* 
porate  existence  is  challenged,  la  rightly 
brought  as  a  corporation  defaeto,  though  not 
dejure.  State  v.  Bradford,  83  Vt.  60;  People 
V.  Bivortide,  66  Cal.  28a  In  the  latter  case 
other  California  cases  are  cited  justifying 
that  rule.  In  State  t.  Brwn,  81  N.  /.  L. 
886,  aa  action  to  have  It  adjudged  that  a  era- 
poratlon  was  never  legally  oonstltuted,  it 
was  held  that  the  proceeding  must  be  one 
that  will  bring  the  corporation  itself  directly 
befora  the  court.  It  occura  to  me  that,  even 
in  a  proceeding  to  directly  test  the  existence 
of  a  corporation,  it  ought  to  be  a  party  by 
Its  assumed  corp»ate  name,  as  its  exlstenoe 
as  such  la  the  very  thing  to  be  tried,— its 
right  to  live  and  act  in  that  name,— and  that 
Its  lawful  existence  is  not  admitted  simply 
by  impleading  it  In  that  name,  when  the 
pleading  denies  it.  If  so,  a  suit  like  this  to 
enjoin  taxes  assessed  In  the  name  of  a  cor- 
poration Is  more  properly  brought  against  it 
as  a  party,  and  it  does  not  estop  the  plaintiff 
from  contesting  ita  vallditj,  so  f ar  aa  thli 
objection  goes. 

For  reaKHU  stated  tJOnw,  A$  deem  it  eif- 
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SOUTHERN  IRON  CO.  tt  oL 
<HTeDD.HTJ 

1.  A  llcw  eaanot  opermto  m  mm 

mKt/OpptH  iMmliut  the  lloentor  In  favor  of  a 
grantee  at  tbe  Uoeosee  because  an  aatoppel  miut 

.  be  matoaL 

The  privilege  to  dlaeha^e  water 
from  ore  wuhers  Into  a  stream  glren 
without  word*  of  ffrant  by  a  loirer  proprietor  to 
an  iron  oompanrai  long  aatt**  mar  wish  to  run 
or  have  run"  nld  washers,  with  an  agreement  to 
aooept  a  certain  mm  na  the  full  amount  of  dam- 
ages done  by  such  water,  la  a  license  not  an  ease- 
nsat  and  do«t  not  extend  to  the  grantees  of 
ioeb  bm  oompanr> 

8.  Ab  iBstnuMut  croating  mm  emse- 
ment  !■  wtthlu  the  operation  of  the  statute  of 
frauds. 

4*  The  president  and  general  manager 
of  a  eorporattoB  are  irarBonaUy  liable 

for  damaget  caused  to  a  riparian  proprietor  by 
the  long-oontinued  dboharge  of  muddy  watM* 
Into  a  ttnem  from  ore  washers  operated  by  tbe 
company  with  their  sanction  and  their  Imowl- 
adge  of  the  damage  wused  ttaerebj, 

(February  S.  UOS.) 

CROSS- WRITS  of  error  to  the  CIreuit  Court 
for  Hickman  County  to  review  a  judg- 
ment graating  plaintiff  a  part  of  tbe  relief  de- 
nanded  In  an  action  brought  to  enjoin 


Nora— Personal  UoUHCir  ef  oSlMrt  ef  e  OMiioni- 
l ton /or  Us  torfi  or  ntaiigtnM, 
L  In  aetwrnL 

n.  jvottd. 

HL  ConvenHoK. 

IV.  TravoM. 
T.  InJrtngemmU 
a.  Of  voitnt. 
bw  0/  tnuU-marK. 
c  Of  eopyrigtU. 
V%  iniwvUmtmmiigtntn^ 
TIL  iiihtm  to  amjfUowt, 
rat.  ZAbeL 
JX.  SefiUgmct. 

I.  In  otnerdL 

One  of  the  least  dereloped  branches  of  tbe  law 
of  eorporatltKis  is  that  respecting  the  peraonal  11a- 
UUty  of  ofltoen  and  dlreoton  of  a  company  for 
tts  wnmgf nl  or  neafigent  acta.  Most  trratles  on 
the  subject  of  oorp(»«tlona  are  almost  if  not  en- 
tli^  barren  on  tiifs  subject;  nevertheless  In  a 
eonslderabto  number  of  oases  tbe  question  in  some 
flC  Its  idiasee  has  been  presented  and  tbe  general 
tendency  Is  to  support  the  doctrine  of  the  ooun  In 
tiw  aboTO  case  of  NumnLLT  v.  8otnrH>Bit  Ibov 
Co.,  as  well  as  In  Uayer  v.  Thorn  pson>HutohIson 
Bdg.  Co.  pott,  <8B,  in  holding  that  managing  ofll- 
eert  of  the  corporation  may  be  penonally  liable  In 
addition  to  the  llaMltty  of  tlie  corporation  Itself, 
for  wrongful  owporate  aoti  done  under  their  di- 
leotKm. 

Where  an  ordinance  makes  It  unlawful  for  any 
penon  or  firm  as  well  as  Cor  any  oorporatlun  to 
engage  In  oertaln  oooupatlons  or  classes  of  bua- 
tness  without  procuring  a  license  and  paying  a 
tax,  it  would  seem  olear  that  a  person  could  not 
escape  ItatdUty  tar  violating  the  ordlnanoe  by 
M  LB.  A. 


defendanto  from  fouBog  a  oertaln  stream  of 

water  wbtcb  ran  through  plaintiff's  jmpertj. 

Beverted  in  part;  aprmed  in  part. 
The  facts  are  stated  in  the  opinion. 
Mea»r$,  Pitts  *  Meeks.  for  plafatUt;, 
Defendanta  J.  C.  and  Fercy  Warner  are  Ha* 

ble  as  joint  toitfeason,  vith  defendant  compa' 

nies. 

Mecbem,  Agency,  ^  1S3 :  1  Horawetz,  Prhr, 
Corp.  ^  669;  Thompson.  Liability  of  OfficerSr 
pp.  861-3S5:  1  Sutherland,  Damages,  140- 
143,  and  noUtj  Wood.  Nuisances,  \%  834,  834> 
Baint  t.  Mclfairy,  4  Humjob.  8o8,  40  Am. 
Dec.  651;  Perminter  v.  Kefy,  8  AbL  716,  M 
Am.  Dec  177. 

The  lease  contract  of  L.  H.  Nunnelly  to  L. 
S.  Qoodrlcb  of  1880  does  not  license  injuries 
comijlaioed  of. 

Wood.  Nuisances,  %  858. 

The  license  of  L.  H.  Nunnelly  to  Warner 
Iron  Company,  of  February  19,  1884,  is  un- 
arailable  to  defendaots,  because:  (1)  ll  was  per- 
sonal between  tbe  parties,  and  was  revoked  by 
the  death  of  Nunnelly,  in  1885;  (3)  as  a  con- 
tract, being  unilateral,  it  was  not  enforceable 
for  want  ormutuality;  (8)  it  is  not  pleaded  as  a 
contract,  but  as  a  mere  written  permission, 
which  it  is. 

Tbe  contract  of  July,  1887,  between  W.  B. 
Nunnelly  and  Warner  Iron  Company,  is  not 
available  to  Warner  Iron  Company,  as  to  dam- 
ages on  the  river  (which  alone  were  recover- 
ed), nor  to  Southern  Iron  Company,  assignee, 
for  any  purpose,  because— 


claiming  to  act  on  behalf  of  a  oorporadon.  Such 
Is  the  deotsion  in  Wyandotte  v.  Oorrlgan,  86  Kan. 
21,  in  which  the  court  says:  "It  Is  immaterial 
whether  the  appellant  was  acting  for  himself  or 
lor  the  t-ompany." 

In  the  absence  of  any  express  provMons  of 
statutes  or  ordinanoes  on  the  subject,  tbe  liability 
of  an  officer  or  director  at  a  oorporatton  for  any 
wrongful  act  of  the  corporation  itseM  may  be 
fairly  said  to  depend  on  their  penonal  parUolpa- 
tion  therein.  This  will  sulBoleotly  appear  In  the 
cases  following. 

One  who  was  a  director  and  the  preeldeDt  ot  a 
oorporatton  was  held  pwsonally  liable^  in  Cha- 
nugo  Bridge  Co.  v.  Paige,  68  N.  Y.  178, 88  Am.  Repw 
407,  for  the  wrongful  use  by  the  oompany  of  Its 
bridge  as  a  toil  bridge,  whereby  business  wss  im- 
properly diverted  from  another  bridge.  In  this 
case  he  actively  participated  In  the  wrongful  acts 
of  the  corporation. 

But  the  president  of  a  corporation  who  was  not 
shown  to  have  advised  or  approved  of  its  wrong- 
ful nee  of  a  street  for  a  private  railroad  ot  a  oor- 
poratloo  was  held  not  personally  liable  therefor. 
Fanning  v.  Osborne,  IfiS  K.  T.  Wl. 

The  same  distinction  eleaiir  appears  la  the 
otlw  cases,  whkA  fallow  nnder  the  vaifons  sub- 
heads. 

II.  J^ttd. 

In  respect  to  the  liability  of  dlrect^ire  of  a  00^ 
poratlon  for  fraud  against  persona  ot  tbe  oorpora- 
tlon  or  its  memtMjrg,  to  tbe  Injury  of  strangen  to 
tbe  company,  the  oases  agree  that  the  official  char- 
acter of  tbe  director  or  officer  Is  not  enough  to 
make  him  liable  without  some  peaeonaloonneotloo 
with  or  partlcIpatUm  In  the  fraud.  Thus  In 
Arthur  V.  GrMwok),  U  N.  T.  ttfL.lt  IS  said:  "The 
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TuiMBflSEB  SUPBUCB  COUBT. 


1.  Ab  to  Warner  Iron  Companj,  tt  was 
Aova  by  tbts  company,  that  it  waa  not  in- 
tended to  apply  to  the  rirer,  and  the  final  clause 
waa  added  for  (he  purpose  of  expreMing  tbat 
Inteoiiou,  wftbout  wbieh  plaintiff  would  not 
have  signed  it;  and  thiaclsuaedoeaaoezpreaBly 
provide. 

2.  It  Bbows  upon  its  face  tbat  it  iraa  only  in- 
tended to  apply  between  tbeimmctliate  parlies, 
and  to  eziat  only  so  lonj;  aa  the  Warner  Iron 
Company,  ahoufd  wish  to  run  or  lufre  run  the 
washers:  and  tbsl  company  was  neither  run- 
ning nor  having  run  tbe  waNbers  after  its  sale 
to  tbe  Southern  Iron  Company  In  December, 
1889. 

8.  As  to  Southern  Iron  Company,  assignee 
of  Warner  Iron  Company,  it  was  nolQTailflble 
because  it  was  a  mere  license,  personal  between 
the  parties,  and  did  not  pasa  to  the  usignee  of 
the  licensee. 

1  Washh.  Real  Prop.  •898,  899;  Cootw, 
TorU,  *804;  8  Kent.  Com.  *463 ;  Tiede- 
man.  Heal  Prnp.  ^  e.'il;  1  Hllli&rd,  Torts,  8d 
ed.  ^80.  p.  169;  Mximfordv.  Whitney.  15  Wend. 
880,  80  Am.  Dec.  60:  Princa  t.  Caae,  10  Conn. 
875,  37  Am.  Dec  670:  Rieh&r  v.  EOly.  1  Me. 
117, 10  Am.  Dec  40;  Bmenon  t.  Fi$k,$  Me. 
SCO,  19  Am.  Dec.  SOS;  Gfjcla  t.  Kidder,  34  N. 
H.  864,  67  Am.  Dec.  S87;  Jaektim  v.  OOeock, 
4 Johns  419. 

A  license  made  under  seal  provided  It  be  a 
mere  license  is  as  revocable  as  a  license  by 
parol. 

1  Wasbb  Real  Prop.  *399:  Wood  T.  LeaOntt- 
w,  18  Mees.  &  W.  845. 
Where  one  gives  to  another  authority  to  en* 


ter  upon  his  lands  to  do  a  certain  act  (vsiioces- 
sloD  of  acts,  without  al  tbe  same  time  granting 
to  him  anv  interest  in  tbe  land  Itself,  this  is  » 
license,  wnetber  {riven  by  rarol  or  in  wriUng. 

Cooley^orts.  ^801;  1  Washb.  Real  Prop. 
*888;  8  Kent,  Com.  *458;  Tiedeman,  Beal 
Pmp  §  681. 

A  license  is  geDerallr  so  much  a  matter  of 
personal  trust  and  cnnfidence  tbat  it  does  not 
extend  to  any  one  but  the  licensee. 

1  Washb.  Real  Prop  *899;  Tiedeman,  Real 
Prop,  g  661:  Cooley.  Torts.  •804;  1  BllUard, 
Torts,  3d  ed.  g  80.  p.  160;  8  Kent,  Com.  nsS. 
and  noU». 

A  lease  is  no  protection  to  a  lessee  creatinga 
nui&anoe  unless  it  expressly  autborizea  tbe  do- 
ing of  the  act  in  tbe  manner  in  which  tt  ie 

done. 

Wood,  Nuisances^  8B8. 
ATMin.  W.  P.  Clairk,  SteMr,  WaMb> 
lastoa  A  Jackson,  and  Jmmd  Leoch  for 

defendants. 

Hateher,  Sjiedal  Judge^   delivered  tht 

opinion  of  the  court: 

Tbe  plaintiff.  W.  S.  Nunnelly.  sued  the 
defendants,  tbe  Southern  Iron  Company,  tbe 
Warner  Iron  Company,  J.  C.  Warner,  and 
Percy  Warner,  In  the  circuit  court  of  Hick 
man  county,  for  $5,000,  aa  damages  alleged 
to  have  resulted  to  the  plaintiff  by  reason  of 
certain  nuisances  alleged  to  have  been  main- 
tained by  tbe  defendants.  The  declaration, 
and  asamended,  containstbreeseveral  counts. 
In  the  first  it  is  alleged  that  the  defendants, 
for  several  years  prior  to  the  bringing  of  thla 


mere  faot  of  being  a  director  and  stochbolder  is 
notper  M  sufBolent  to  bold  a  parly  liable  for  ttie 
frauds  and  inlsrepreseD  tatlons  of  the  active 
maoHfrers  of  Ute  corporation.  Some  knowledge  of 
aod  participation  In  tbe  aot  claimed  to  be  fraudu- 
lent must  be  broncht  borne  to  the  penon 
chanred." 

Bo  In  Wakeman  r.  Daller.  SI  N.  Y.  ff.  10  Am. 
Bep.  ISSl,  It  Is  held  that  a  director  Is  not  chargeable 
wltb  fraud  on  account  of  mlsrepresentaUons  in 
publisbed  reports  and  statements  of  the  companr, 
merely  bec-auae  he  was  a  director,  unless  he  knew 
of  tbe  falsehood  or  Intended  to  deceive. 

Aod  false  statements  la  a  publication,  made  by 
brokers  employed  bf  the  dlreotots  of  a  corpora- 
tion to  place  delwntures,  do  not  make  a  director 
liable.  If  be  was  not  aware  of  the  falaehood.  Weir 
V.  Belt,  L.  B.  8  Excb.  Dlv.  288,  afflrmlng  Weir  v. 
Bennett,  U  B.  8  Excb.  Dlv.  S8. 

But  for  knowingly  false  otatementa  In  sudt  a  eaae 
tbey  arellable.  Edglnton  v.  Fltamaurloe, UK T. 
N.  8. 3S9. 22  Oent.  L.  J.  81. 

Tbe  liability  of  ofBcers  and  dfrectora  for  their 
own  false  statements  or  otfaer  fraud  la  so  clearly 
witbin  tbe  general  principles  tbat  make  persona 
liable  for  their  own  wrongs  that  no  attempt  will 
be  made  bere  to  follow  out  ttiat  line  of  cases.  Tbe 
matter  here  considered  la  tbe  liability  of  ofllcera 
and  dtreoton  of  a  corporation,  by  virtue  of  tbeir 
official  relations  alone,  for  tbe  torts  or  negllgenoe 
of  tbe  eorpoTOlfon  as  distlnffuiehed  from  tbeir  own 
personal  torts  or  aetrliirenoe.  In  numerous 'cases 
their  personal  liability  tor  tbeir  own  frauds  has 
been  enforced. 

Thus  the  liability  to  a  stockholder  of  the  vice- 
president  end  cashier  of  a  corporation  for  fraud 
and  collusion  wblvb  tbey  practiced  upon  bim  is 
not  defeated  by  tbeir  official  idiaraeur.  Uemp- 
lllDg  V.  Burr, » IClch.  SH. 

88  L.  R  A. 


Ilila  is  the  doctrine  of  an  this  olaoB  of  cases.  Re 
liability  Is  tbe  same  as  U  no  official  ralatlnsi  ea- 
Isted. 

in.  Conversfon. 
Bank  dtrecton  sued  for  conversloD  of  a  special 
deposit  by  officers  of  tbe  bank  who  sold  the  deposit 
with  tbe  knowledge  of  the  directors,  were  held 
liable  for  conversion  to  tbe  owner  of  sticb  special 
deposit.  In  United  Soc  of  Shakers  y.  Underwood,  9 
Busb,  609,  IS  Am.  Kep.  781.  Tbe  oourt  aald,  "  Uav- 
Ing  notice  It  was  their  duty,  and  tbey  had  full 
power  in  tbe  premises  to  prevent  the  sale.**  but  It 
was  further  considered  tbat  tbe  directors  bad  rati- 
fied the  tranaaotlon  by  appropriating  tbe  prooeads 
or  tbei 


lY.  Trespass. 

Tbe  fact  that  a  person  Is  president  of  an  Incor- 
porate irrlmtloD  company  does  not  leUeve  bim 
from  Ilatrillty  fbr  damage  to  landoaunad  l^ditoliea 
which  be,  as  president,  bas  ordered  to  be  dnv  for 
tbe  company  across  such  land.  Bates  v.  Tan  Pelt, 
1  Tex.  Civ.  App.  186. 

But  in  Bath  v.  Oaten.  87  Hlob.  US,  tt  was  belt 
Unt  the  manafflnr  agent  of  a  oorpoiatton  is  not 
oeoessarily  Kable  for  trespass  on  land  la  tbe  eoursa 
of  business  by  a  servant  or  agent  whom  he  bired 
and  who  Is  under  bis  control,  nils  decisloa, 
strictly  considered  with  reference  to  tbe  case  in 
band.  Is  not  In  oonflkst  with  tite  other  anthoritlea; 
but  the  oourt  In  its  opinion  said  tkat  to  amrty 
against  the  agent  tbe  doctrine  of  rarponde  >ti'iqMrtor 
"would  imply  tbat  the  company  could  not  be  beld 
liable,"  aud  this  reasoning  can  hardly  be  regarded 
as  sound  in  the  light  of  tbe  other  anthorltlea  oo 
this  subject.  It  may  be  said  to  be  tbe  dootrtne  of 
almost  all  tbe  cases,  that  both  officer  and  corpora- 
tion may  >>e  liable  for  a  wrongful  act  of  the  oorpo- 
catlon  iwovtded  tbe  officer  putjolpated  itaerelu. 
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■alt,  ml  at  the  time  thereof,  were  operating, 
Jnat  eait  of  and  near  to  the  premises  of  plain- 
tiff, an  eatablisbment  for  mtning  iroa  ores, 
which  are  cleansed  by  means  of  certain  ma< 
chines,  into  which  large  quantfties  of  water 
were  conveyed  through  pipes  from  mill 
creek ;  that  the  clay  and  dirt  thus  separated 
from  the  ores  were  carried  off  with  the  water 
In  an  artificial  stream  through  the  premises 
«t  plaintiff,  near  by  and  past  his  residence, 
•torebouse,  and  springs,  into  Piney  river, 
and  thence  on  through  said  premises,  pollu- 
ting the  waters  of  the  river  and  of  the  springs, 
depositing  large  quantities  of  barren  clay 
and  mud  in  the  t>ea  of  the  river,  fllling  up 
the  fords  thereof  so  ss  to  render  them  Im- 
passable dnrinfc  the  sensons  of  high  water, 
pTCventing  the  customers  nf  plaiiiliff  from 
coming  to  his  mercantile  store,  mid  lli  us  dam- 
aging his  trade  :  t)iat  wlioii  siiid  river  over- 
flows its  banks  tliis  i^t<Ti]t:  dirt  and  clay  are 
carried  out  and  distributed  over  the  alluvial 
lands  of  the  plainiiff  adjacent  to  the  river.  [ 
lessening  its  productiveneaa,  and  otherwise ! 
Inluring  it;  that  the  cattle  of  plaintiff  were 
killed  by  getting  mired  up  in  this  sticky  de- 
posit, and  that  uie  fish  ia  said  stream  were 
destroyed  by  means  of  the  flow  of  said  waste 
matter  therein,  etc.  The  second  count  seeks 
to  recover  for  alleged  damages  resultioK  from 
defendants'  operating  alcohol  works  on 
Birds*  creek,  near  to  and  east  of  the  farm  of 
plaintiff,  which  creek  Sows  across  the  south- 
em  end  of  said  farm  into  Piuey  river,  and 
bom  the  waste  materials  and  noxious  odors 
from  these  alcohol  works  being  discharged 


into  said  creek,  and  thence  Into  Piney  rlTer, 
pol luting  these  streams  as  well  as  bis  spring. 
The  third  count  seeks  to  recover  for  an  al- 
leged nuisance  of  a  similar  kind,  situat«I  on 
Mill  creek,  which  Sows  into  Piney  river 
north  of  and  above  the  farm  of  plaintiff,  into 
which  creek,  as  it  is  alleged,  are  discharKol 
similar  waste  products  and  foul  odors  from 
alcohol  works  on  Mill  creek,  which  floats 
these  noxious  materials  and  odors  Into  Piney 
river,  through  the  premises  of  plaintiff;  ft 
being  averred  that  these  alleged  odors  and 
waste  products  corrupted  the  waters  of  Pioey 
river,  destroyed  the  Bsh  therein,  and  ruined 
plaintiff's  spring.  To  the  declaration  the  de- 
fendants jointly  filed  four  picas,— the  flrst 
being  the  general  issue;  the  second  wsi  one 
of  nccrorl  lunl  satisfaction  as  of  July  30,  1887; 
and  Die  tliinl  of  an  accord  and  satisfaction  u 
of  Ffliruiiry  2.i,  1887.  bv  the  Standard  Char- 
coiil  ('(iiiiiiany,  wlilch,  it  was  averred,  oper- 
atcil  n-i  lui  I'liscitient,  and  that  this 'easement 
wus  ui<^iKii('(l  by  the  Standard  Cliarcoal  Com- 
pany to  llie  Warner  Iron  Compuiy.  The 
fourth  plea  sets  up  an  estoppel  by  virtue  of 
a  certain  written  instrument  executed  by  the 
plaintiff  on  the  80th  of  July,  1887,  the  tenor 
of  which  will  be  noticed  hereafter.  Issue 
was  Joined  upon  the  flrst,  secoud,  and  third 
pleas,  but  the  fourth  plea  was  demurred  to 
by  the  plaintiff  for  the  reasons  whldi  will  be 
discussed  later  on.  His  honor,  the  circuit 
judge,  sustained  this  demurrer,  and  ordered 
this  fourth  plea  to  be  stricken  out.  The 
Warner  Compsny  and  the  Southern  Iron  Com- 
pany each  filed  aa  additional  separate  plea. 


As  another  grround  of  the  decision,  held  that  If  the 
nianairer  was  merely  negligent  the  remedy  coutd 
not  be  trespass  guars  elouaum,  whiohwas  Ihetorm 
«t  femedr  attempted  In  that  OSS& 

V,  h^rtngmeat, 
a.  Ofpalent, 

It  Darts  mpuMM  as  flddr  estatdisbed  br  Uie 
^edskms  tbai  oflloen  €t  acorporatlon  m»j,  nnder 
eome  olroumfltanctA.  be  personally  liable  either  Id 
law  or  equity  for  partldpalton  ia  the  Infrlo^ 
■mtt  of  a  patent  l»r  the  oorporatfoo.  Tet  one  de- 
«Mon  WBB  expresslr  to  the  oootrarjr. 

In  United  Niofeel  Go.  v.  Wontalnffton,  U  Fed. 
Bep.  8BB,  ft  declared  tliat  an  action  .at  law  cannot 
to  malntaloed  agalost  the  directors,  shareholders, 
or  workmen  of  a  oorporatlon  which  lafrluKes  a 
fiatented Improvement.  TbeoourtMiysltwaBcon- 
■eeded,  bntnotxeally  decided,  io  Llghtner  v.  Brooks. 
JCllfr.Wr,  and  Llghtner  v.  Kimball,  1  Low.  Dec 
m,  that  a  dtirector  might  be  liable  In  Bucb  a  case. 
If  he  bad  acted  afllnnatlvely;  but  declares  that  on 
tnrtber  ezamlnatton.  It  thloks  the  law  ts  not  so. 

Bat  this  deoMon  Is  of  doubtful  authority  in  view 
ot  the  numerous  oases  to  the  oootrary.  Id  Na- 
^nal  Cbr^Brake  Shoe  Co.  v.  T^rre  Haute  Car  k 
Hfg.  Co.,  IB  Fed.  Bep.  bU,  an  action  in  treapsss  on 
-the  oaae  was  sustained  against  oflloera  of  a  oar  com- 
pany together  with  the  oorpotatlon  Itself,  for  In- 
fringement of  a  patent  on  oar-brakes;  and  the 
-aonrt  said:  **A  man  cannot  retreat  behind  a  oor-  i 
poiatloD  and  escape  liability  for  a  tort  In  which  be 
■aotlvely  participated." 

In  Ugbtner  v.  Brooks,  •upm,  action  f  or  Inf  rlnge- 
nent  was  brought  against  the  obalrman  of  the 
board  of  directors  of  a  oorporatlon,  who  In  hia  offl- 
eial  capacity  had  signed  a  contract  to  procure  the 
mannracture  oroarstortbe  company,  but  the  ao. 
-'tfc>u  failed  on  the  gnrand  that  be  did  not  autiiorlie 


any  Infrtngement  of  any  patent  and  the  court  did 
not  dlsuuflB  the  question  whether  not  be  would 
be  liable  If  he  bad  authorized  the  InfMngeroeDt. 

In  Llghtner  v.  Kimball,  tupra.  the  general  man- 
ager of  a  traiislt  oompaoy  was  held  not  liable  for 
iDfrlDgement  by  the  use  of  axle-boxes  on  oars,  In 
which  Bhlpmeots  were  made.  The  court  said: 
"His  defense  Is  not  that  he  Is  the  servant  of  the 
transit  company  In  dolDK  the  work,  bnt  that  he  is 
a  stranffer  to  the  wron?  done." 

But  tn  Ooodyeer  &  N.  E.  Car  Spring  Co.  v.  Phelps. 
8  Blatchl.  91,  an  lujuootloo  was  ordered  agaiost  the 
InfrlngemeDt  of  a  patent  by  directors,  who  bad 
the  management  and  superintendence  of  tbebual- 
ne>w  of  a  oorporatlon  and  under  whcee  tUreotloo 
tbe  tnfrlDghig  artloles  were  manubotured  and 
sold. 

6o  the  presldeot  of  a  corporation  has  been  held 
personally  liable  to  aocount  for  the  profits  of  an 
Infringement  of  a  patent  by  the  oorporittlon  on 
proof  that  be  was  tbe  sole  owner  of  Its  capital 
stock.  Smith  v:  Standard  I«uadry  Mscfa.  Co.  U 
Fed.  Rep.  Lewis  v.  Standard  lAundry  Ifacfa. 
Co.21filatchr.  184. 

Alttauugb  the  president  was  not  served  with  a 
subpoena  In  the  case,  having  personally  answered 
tbe  bill,  he  wss  held  In  Smith  v.  SUuidard  Laundry 
Mach.  Co., supra,  tobetherebypropetlymcourtas 
a  defendant.  The  oourt  said  that  the  preteztof  do- 
ing business  in  the  name  of  tbe  oorporatiOD  was  too 
I  fltmsY  to  shield  him  from  an  accounting  for  profits 
end  be  was  also  obarKCd  with  tbe  profits  of  in- 
fringement In  business  carried  m  his  Individual 
name  while  tbe  oorporatlon  was  sutijeot  to  an  lo- 
junotioD. 

It  is  also  declared  In  St.  Louts  Stamping  Co. 
V.  Qulmby,  18  Pat.  Off.  Oas.  liTl.  5  Bann.  *  Ard.  SIB. 
that  persons  cannot  escape  mdlvtdual  liability  for 
Infrhigement  fo  the  manufacture  of  artloles  by 
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That  ot  the  W«nwr  Oompuy  vnn  that  L. 
n.  Nnmwlly,  plaintiff's  ancestor,  in  Decem- 
ber, 1880,  leased  to  one  Ooodricfa,  for  a  period 
of  liztaen  years,  the  ore  banks  described  In 
the  declaration,  for  tbe  purpose  both  of  min- 
ing and  of  wasfalnjc  ores,  and  that  on  tbe  19th 
day  of  February,  1884,  said  L.  H.  Nuanelly 
signed  a  vritten  permission  to  flow  mud, 
water,  and  dirt  through  his  lands  in  ques- 
tion ;  that  Goodrich  conveyed  this  lease  to  the 
Warner  Iron  Company  before  this  suit ;  that 
since  the  ezecatlon  of  said  lease  plaintiff  ln> 
herited  said  premises  by  tbe  death  of  said 
L.  H.  Nunnelly.  and  that  on  July  SU,  1887, 
plaintiff,  by  written  Instrument,  gave  to  the 
Warner  Company  tbe  right  to  flow  muddy 
water  frran  the  mshlnK  of  said  ores,  which 
written  instrument.  It  ia  averred,  was  to  be 
in  full  satisfaction  of  all  damages  com- 
plained of  In  the  declaration.  The  addi- 
tional or  fifth  plea  of  the  Southern  Iron  Com- 

£ any  alleges  that  on  December  26,  1889,  O. 
[.  Fogg  and  others,  as  trustees  of  the  War- 
ner Iron  Company,  sold  to  the  Boutliern  Iron 
Company  all  of  its  property,  franchises,  ease- 
mepts,  licenses,  and  contract  rights  in  Hick- 
man county,  among  which  was  the  writteu 
agreement  referred  to  in  the  foregoing  pica 
of  the  Warner  Iron  Company,  anu  that  this 
contract  was  executed  as  full  satisfaction  of 
the  injuries  complained  of.  There  was  rep- 
lication to  these  two  pleas,  and  issues  there- 
on. 

The  cause  was  heard  by  the  circuit  Judge 
without  the  Intervention  of  a  Jury,  and,  after 
examination  of  plaintiff  as  a  witness  had  be- 


gun, and  more  than  slxtoen  months  after  the 
filing  of  the  first  four  pleas,  oonnael  for  d» 
fendants  presented  a  sworn  plea  of  the  itat> 
ute  of  limitations  of  three  years,  and  in  aa 
affidavit  assigned  his  reasons  for  not  soonv 
presenting  said  plea.  Upon  objection  from 
plaintiff's  counsel,  the  circuit  Judge  declined 
to  permit  this  plea  to  be  filed,  because  ne 
sufficient  ezcuae  was  given  for  the  delay,  t9 
which  action  of  his  honor  defendants'  oom- 
sel  excepted.  Tbe  record  discloses  the  fol* 
lowing  undisputed  facts:  The  plaintiff  Is 
the  owner  of  a  valuable  farm  of  about  1,800 
acres  in  Hickman  county,  which  he  culti- 
vates, and  on  which  he  has  a  mercantila 
store,  and  through  which  farm  flow  three 
■tnama,— Finer  river,  Tanyard  branch,  and 
Birds'  creek.  Plney  river  flows  through  tbe 
entire  width  of  this  farm  from  north  to  south ; 
Tanyard  branch  and  Birds'  creek  are  both 
tributary  to  Piney  river  from  the  east,  and 
flow  through  a  portion  of  this  farm,— tbe 
former  through  the  northern,  or  upper,  and 
tbe  latter  through  the  aoatbem,  or  lower, 
part  thereof.  On  the  farm,  and  near  tbeae 
streams,  are  several  valuable  springs  of  clear. 
Dure  water.  Plaintiff  and  his  sister  jointly 
Inherited  this  farm  upon  the  deatb  of  thetr 
father,  L.  H.  Nunnelly,  and  plaintiff  bou^t 
his  sister's  interest  therein.  In  1880,  L.  H. 
Nunnelly,  plaintiff's  father,  leased  to  tm* 
Goodrich  flfty  acres  of  this  farm,  lying  oa 
the  east  margin  thereof,  and  near  to  Tanyard 
branch,  for  the  purpose  of  mining  Inm  on- 
and  other  minerals  therefrom.  wluD  tbe  ex- 
clusive right  of  10  doing  for  a  period  of  ilx- 


formioff  s  oorpontloo,  tbe  bualnflsa  of  which  Is  to 
nwaufacture  articles  vblob  Deoeaaillr  Inlrlnge  a 
patent. 

Wtaeretba  vloe-nrssMentof  aeonKwatloD  on  Its 

behalf  bad  ezeuuted  an  affreement  to  fumisb,  let, 
and  rent  certain  iatriuging  maohtnes,  tbe  court 
held  tbst  be  was  a  proper  party  defendant  to  the 
suit  for  Um  purpose  of  a  perpetual  injunction 
against  hii  further  partlctpatlfm  InfumlshlcR  the 
machines,  but  that  his  liability  tor  any  part  of  tbe 
profits  derived  from  tbe  use  of  the  machines  would 
depend  on  the  testimony  which  would  be  taken  on 
a  refiereoee  as  to  tbe  ■ooonntlns'.  Hlobols  t. 
Fenroe,  T  Blatehf .  ft. 

An  Injunction  was  held  to  be  properly  awarded 
agalost  the  manaviDfc  ofBoera  of  a  corporation  as 
well  as  ssalnst  the  corporation  Hself,  In  order  to 
prevent  an  Infringement  of  a  patent  In  the  ease  of 
Iowa  Barb  Steel  Wire  Co.  v.  Sontbem  Bartied- 
Wlre  Co..  80  Fed.  Rep.  ISS,  although  the  court  said 
it  migtat  be  proper  to  confine  an  aocountliig  to  the 
company  If  tbe  offloers  ttad  profited  from  the  In- 
fMngenentonlylntlieshmwof  dtvldeods  on  their 
stock. 

The  president  of  r  corporation  and  the  general 
supervisor  of  a  department  In  which  an  Infringing 
device  was  used,  as  well  as  a  foreman,  were  all 
held  liable  ft>r  an  Infringement  known  and  as- 
sented to  by  tbsm.  In  the  case  of  Osboone  Bamet 
Kfg.  Co.  r.Bubber  ft  Celluloid  fTamesBCo.,  Fed. 
Bep.  fiSSL  The  court  satd:  rrhe  inf  ringing  aota  are. 
Indeed,  the  acta  of  the  defendant  corporntloo;  but 
as  weU  ars  they  0ie  acts  of  Indlvldnal  defendants 
by  wbose  authority,  direct! on.  and  ssslstanee  tbe 
corporation  are  enabled  to  and  did  infrtnge."  Id 
this  case  an  injunction  granted  agalnat  the  offloers 
and  corporation  was  dissolved  on  the  merits  on  tbe 
iTonnd  that  then  was  bo  Infringement  of  any 
raUd  patent. 

88  A. 


The  fact  that  defendants  were  connected  as  be- 
tween themselves  In  a  oorporadon  Is  also  declared 
in  Poppenhueen  v.  nUke.  4  Hatcbf.  M6,  to  be  In- 
Bufflolent  to  exempt  them  from  tbe  lestralnta  off 
an  Injunction. 

Dlreotora  of  a  defendant  corporation  were  held 
to  be  properiy  Joined  as  parties  defendant  with  the 
oorpoiatloo  In  a  bill  In  eqtilty  for  an  tejunetloa 
agalDBt Infringement,  Inthe  case  of  Armstrav  v. 
Savannah  Soap  WorkB.68  Fed.  Bap.  ISI,  In  wblcb- 
the  court  reviewed  other  authorities  as  to  Joining 
directors  with  tbe  oOTporaUon  where  they  wera 
JolnedfortbeparposeordlsoovssTonly.  BotOak 
is  a  matter  not  Included  In  ais  noSa. 

Bveo  If  a  corporation  Infringing  a  patent  Is  b^ 
yond  tbe  reach  of  tbe  JartodlcUon  of  the  ooDit' 
relief  may  be  granted  agalnsC  lis  oOeecs.  agents, 
andstoOkboldets  totbaeKtMitot  snppronring  tha- 
Infringement  by  an  tajunetkm.  Bdlson  BleoM»< 
Light  Co.  V.  Faokard  Bleotrlo  Oo.  81  Fed.  Bep. 
1002. 

The  oonrt  saldt  **A  wrong  Is  being  eommtttod- 
dally  to  the  oomplalnantt  In  tills  Jurisdiction  by  at 
least  two  defMidants,  who  arelnfHngcss,  who  ai« 
served  with  prooeoa,  and  who  are  now  t>efora  the 
court.  This  court,  In  my  judgment,  baa  the  right 
and  power  to  restrain  that  wroog.no  matter  in  what 
ehaiaotsr  or  representative  oapaelty  tt  la  doosb 
Tberefosalto  grant  leUef  woaldwork  great  and 
Irreparable  Injury  totbe  complainants.  Ttie  allow- 
anoe  of  tbe  Injunction  will  atop  tbe  wrongful  acta, 
and  tbe  wrongdoers  cannot  complain  because  II- 
deals  witb  them  as  IndMdnaW  wim  tbef  are  hi 
teot  agents  and  stookbolders,*' 

On  a  bill  for  a  prtilmlnory  Injunction  against  tbe 
infringement  of  a  patent  It  was  held  In  Consolk 
dated  Safety  Talve  Oo^  t.  Asbton  Valve  Co..  »• 
Fed.  Bep.  lU,  that  a  demurrer  tv  offloen<tf  aooib 
poratlon  with  whlob  they  were  Mned  as  dBfSBd>- 
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teen  yean.  This  lease  wai  st^ed  by  the 
plaintiff  also,  and  wu  duly  registered.  The 
ooosf  deration  for  the  lease  waa  that  the  lessor 
was  to  receire  one  tenth  of  the  ores  and  min- 
erals taken  from  the  land,  or  the  ooat  of  min- 
ing and  delivering  the  same  at  the  shaft 
Id  shipping  conditton.  Goodrich  transferred 
this  lease  to  the  Warner  Iron  Company,  who 
began  mining  operations  sbont  188S  or  1888. 
The  Warner  Iron  Company  owned  lands  ad- 
Joining  this  fifty  sere  tract  thus  leased  from 
plaintiff's  father,  and  most  of  the  iron  ore 
mined  came  from  about  ten  acres  of  this  land 
belonging  to  said  company.  At  first  the  ores 
were  separated  from  the  clay  and  dirt  by 
•creens  and  sieves,  and  these  waste  materials 
were  not  carried  off ;  but  about  1884  the 
Warner  Ixoa  Company  laid  pipes,  bv  means 
of  which  water  was  conveyed  from  Mill  creek 
to  these  mines,  a  dlMance  of  about  H  miles. 
Washing  machines  were  then  put  up  on  the 
lands  of  the  Warner  Iron  Company,  into 
which  the  ores  were  placed,  and  then  sepa- 
rated from  the  dirt  and  clay  by  the  water 
from  said  pipea.  This  water,  after  thus 
washing  the  ores,  was  discharged,  with  the 
mod  and  elay.  Into  Tonyard  orancb,  from 
whence  It  fiowed,  through  plaintiff's  prem- 
ises, into  Piney  river,  and  on  down  the  rtver 
through  said  premises.  Tanyard  branch  is 
the  only  natural  outlet  by  which  this  muddr 
water  ud  waste  materials  can  be  fiowed  from 
these  mines  at  Nunnelly  ore  banks.  The 
muddy  water,  dirt,  and  clay  which  were 
oanied  fnm  the  washing  machines  caused 
heavy  depotito  al  mud  and  sticky  elay  to 


settle  In  the  beds  of  the  branch  and  river, 
and  In  seasons  of  high  water,  when  the- 
streams  oveiflowed  their  banks,  this  mud  and 
clay  were  washed  out  over  upon  the  adja- 
cent alluvial  land  of  plaiatlfl,  and  depositol 
thereon,  as  well  as  upon  the  road  leadiog 
through  his  farm,  by  means  of  which  road 
some^bf  his  customers  usually  came  to  hit 
store  to  trade.  Plaintiff's  stock  frequently- 
mired  Qp  in  this  sticky  deposit  on  Ills  lands, 
and  some  of  said  stock  were  tlius  lost,  though 
the  value  thereof  Is  not  shown.  Some  of 
this  muddy  water  and  waste  matter  inun  ated 
bis  sprlogs.  After  the  Warner  Iron  Company 
had  thus  operated  its  washing  machines  from 
five  to  seven  years,  s&id  company  erected 
dfttna  across  the  hollow  near  said  machines, 
which  dams  Intercepted  the  mad  and  clay 
washed  from  the  ores,  and  thus  permlttM 
only  clear  water  to  flow  through  plaintifl'a 

firemises.  As  long  as  these  dams  were  kept 
n  good  repair,  no  injury  was  caused  from 
the  washing  of  the  ores.  The  Warner  Ima 
Company  owned  and  operated  certain  alcohol 
works  on  Mill  creek  for  the  manufacture  of 
wood  alcohol.  Hill  creek  flows  into  Piney 
river  about  two  miles  north  of  and  above  said 
farm  of  plaintiff.  The  waste  matter  and  dis- 
agreeable odors  from  these  alcohol  worka 
were  discharged  into  Hill  creek,  which  car- 
ried them  into  Piney  river,  and  through  said 
farm,  impregnating  the  waters  of  the  river 
and  spring  of  plaintiff  with  said  odors  and 
waste  produots.  In  1881  the  Standard  Char- 
coal Company  (not  soed  herein)  erected  sim- 
ilar alooliol  works  mi  Birds'  creek  just  east 


uts  most  t>e  orermled,  sod  the  court  lald,  "Mt  Is 
fliear  that  ther  are  propra  parties  to  the  MIL" 

A  bill  tOr  an  loJiiDCtlOD  aod  acoountinsr  lAarglnB 
that  tbe defendant  oorpoiatlon  audits  pcertdent 
wtitle  knowlttir  complainant's  rlffbts  under  the 
patent  faave'wiuifullr  and  iatentlonaUr  lafrlaged, 
li  held  to  be  sufflotent  against  demurrer  to 
sbbw  aotnal  infrluBement  by  the  prerident  and  that 
the  Caet  that  bale  shown  to  be  an  offloer  of  the 
oorporation  does  not  require  any  dlffereot  or  moie 
■peolflo  words  to  tie  used  to  oharfre  him  than  If  he 
w«e  ootsuoh  oflloer.  Clevehiod  Forse  A  BoltCX). 
T.  United  States  Boffins-Stock  Co.  41 IM.  Bep.m 

Vhe  oarrjluff  on  steamers  tielonvlDft  to  a  corpora 
tion  of  ootton  Ues,  which  Infringed  a  patent,  for 
shippers  unknown  to  the  patentee  snd  whose 
names  the  oflBoers  of  tbe  steamship  oompaor  re- 
fused to  dlBOlose,  belnir  held  to  be  an  InMngement 
br  the  canter.  It  was  held  ta  American  Ootton  Tie 
Supply  Co.  V.  MoCready,  IT  Btatohf.  91,  that  offl- 
oeis  of  the  Bteamafali>  oompany  twuld  be  restrained 
IV  Injanctlon  from  aldlog  tbe  tofrlDvemeot  by 
BOA  ttansportattao.  l!lie  ooart  said:  "It  would 
ssam  on  piinelple  that  thenou^bt  to  be  so  dUB- 
eul^  ta  restrafnlna*  by  InjunoUon  all  persons, 
whether  oSoenof  the  oorpomtlon  or  not,  who  are 
atdhJirlntbe  prmnotlonof  thelnfrlnglns  sale  and 
use,  whettier  muHk  petsons  would  be  liable  for 
iwoflisor  damairas,  ornot.** 

But  In  a  few  oesei  an  ln|nnetlon  ssralnst  offloera 
of  a  oorporation  has  been  dented.  Thla  aeenia  to 
liave  been  done  obMly  on  the  irronnd  thai  the  In- 
JaneOoB  aaataist  them  as  Indlvldiials  was  imneoes- 
McyaDdtbatlt  would  be  unjust  to  subjeot  tttm 
unnsBSSSSilly  to  parsooal  liability  for  the  ooata  of 
an  Injnnotfam  when  they  bad  not  Infringed  the 
patent  exeept  by  carrying  on  corporate  boslofla, 

nmsftM  hddtntneaiaenoeof  avideooetlata 
defSDdantieorporatian  In  a  bill  for  Infringement 
S8I..&A. 


of  a  patent  Is  InaolTeot.  or  that  a  decree  aitalost  Ife 
will  not  fully  proteot  the  oomplaloant  so  twt  as  ttwt 
object  can  be  obtained  by  the  suit,  or  tbatanofli- 
eer  of  tbe  company  has  violated  any  rights  of  tba 
oomplalnant  and  ao  injunction  against  the  compa- 
ny would  bind  blm,  the  bill  as  to  tilm  should  tw  dis- 
missed. Bootno  Woven  Hose  Oo.  v.  Star  Bubber 
Oo.«red.Bepb  W. 

So  where  It  Is  not  proved.  In  a  bill  for  Infringe 
ment  ot  a  patent  brought  against  a  oorporatlun 
and  Its  otBoeiT,  that  the  corporation  Is  iDBOlvent 
or  that  the  offioen  as  Indlvlduala  bave  violated  any 
rights  under  ttie  patent,  or  that  they  bave  theo^ 
selves  reaped  any  profits  from  tbe  Infringement  by 
the  corporation,  and  all  the  sots  <diarged  against 
them  have  been  done  In  carrying  on  the  buslueaa 
of  the  company  for  tbe  iMiMflt  of  the  oorpfwa- 
tlon  and  Its  rtookholdos,  and  no  reason  appears 
why  a  decreeeltlier  for  an  aoeonntlng  or  for  an 
Injunction  should  be  rendered  against  them  as  in- 
dividuals, or  why  a  decree  against  tbe  oorporation 
alone  will  not  fully  protect  the  rights  of  the  oon^ 
plalnaots,  the  court  msydlsmisBttie  trill  astoswA 
offloers  and  refuse  any  decree  against  them  either 
lor  an  Injunction  or  an  aooountlng.  Howard  v. 
Bt.  Paul  Plow  Works,  SB  Fed.  Sep.  748. 

Again  where  a  defendant  oorporation  diarged 
wUhlnfrlniemeotlnaBalt  fivlnjunotion  and  ao- 
oountlng was  ddDg  business  witbm  tbe  JnrMMv 
tlon  and  could  be  served  with  process,  and  it  does 
not  appear  that  It  la  Insolvent,  or  that  there  Is  any 
obstacle  In  tbe  way  ctf  obtaining  full  relief  against 
lt,Usmanagei8and  oontroUera  cannot  be  ordered 
to  aooount  as  Individuals,  ndtber  should  an  taw 
Junction  be  granted  against  tbem,  at  least  after 
they  bave  oeased  to  be  the  offloers  or  agents  of  tbe 
oiMupnnyaod  are  not  shown  to  bave  an  Intention 
to  Infringe.  HergentlkBlevLlno^peOObT.  Bidder, 
66  Vsd,  Beih  VOL 
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■M  and  above  plnlntifT's  farm,  from  which 
vorks  iimtlar  waste  products  and  odors  were 

•discliareed  Into  saia  creek,  which  floated 
them  aloDg  the  creek  and  Into  Piney  river, 
and  through  plaintiff's  farm,  and  Impreg- 

■Hated  these  streams  and  a  spring  on  said  farm 
with  said  odors  and  waste  matter.  In  the  lat- 
ter part  of  1688,  the  Standard  Charcoal  Com- 

4)nny  sold  these  last-named  alcohol  works  to 
the  Warner  Iron  Company,  which  latter  com  ■ 
pany  operated  them  until  December,  1869, 
at  which  time  the  Warner  Iron  Company 

■conveyed  all  of  its  property,  franchises,  if- 
censes,  easements,  etc.,  in  Uickman  county 
to  Q.  H.  Fogg  et  at. ,  trustees,  wliicli  trustees 

••old  the  same.  In  Janunrv,  1890,  to  the  Soul  h- 

•ern  Itod  Company.    Tuere  is  considerable 

■oonBict  in  the  proof  as  to  the  effect  of  the 
waste  matter  and  deposits  upon  tlie  walers  of 
tlie  streams  and  springs,  and  upon  tlie  fer- 
tility of  the  soil,  and  whether  the  tisli  in  tlie 
streams  were  or  were  not  driven  tlierefrom 
by  the  discbarge  from  the  ore  wasliers  and 

.alcoliol  works  ;  and  tn  fact  there  was  c6Dflict 
In  the  proof  as  to  nearly  every  element  of  al- 
leged damage.  His  honor,  the  circuit  judge, 
aftxT  hearing  the  evidence,  rendered  Judg- 
ment in  favor  of  plaintiff  and  against  tbe  two 


And  an  Injunction  agatnet  one  who  was  the  preal> 
•dent  as  well  as  a  dlreotor  of  a  foreign  oorpuratlon 
on  acoount  of  an  luf rlo^ement  of  a  patent  by  the 
-oorporatlon  tn  another  state  was  denied,  wbere  he 
was  tbe  only  director  or  officer  before  the  court, 
while  there  were  several  others  and  it  dtd  not  ap- 
pear that  he  eould  control  or  dlreot  tbe  disuse  of 
■the  Infringing  apparatus.  Jonea  v.  Osgood,  6 
Blatcht.  485. 

Tbe  president  of  a  oorporatlon  was  held  not  to  be 
eubject  to  puntshment  penonally  for  the  vlohttlOD 
of  an  loJuDCtlon  agitnst  iofrlntrement  of  a  patent 
.altbonvh  be  ordered  the  acts  wbfob  constituted  the 

Infrliiireaient  to  be  done,  where  tbe  court  found 
that  be  did  not  Intend  to  have  tbe  Injunotlon  vio- 
lated. HoCaalej  V.  White  Sewing  Maoh.Co.8  Fed. 
Bep.(BS. 

A  suit  in  eqnitr  hj  an  Inventor  to  establish  Utte 
-to  an  Invention  for  which  patents  bad  beea  ob- 
-tatned  br  ecotberln  fraud  of  bis  rights  and  had 
tteeo  transferred  lo  a  corporation,  la  beld  Id  Amt>> 
Isr  V.  Oboteau,  lOr  U.  B,  sea,  87  L.  ed.  882.  to  be  Im- 
iwoperlf  brought  against  a  part  onlr  of  the  stock- 
'holders  and  directors  of  such  corporation.  Tbe 
court  said  that  if  an  aooount  of  profits  and  an 
Injunction  were  wanted  the  suit  should  be  aBalost 
-the  oorporatlon  lo  its  corporate  capacity.  This  Is 
-eirarly  dictlngulsbable  from  a  suit  for  Infrln^ 
ment  as  the  oorporatlon  bad  tbe  tf  lie  to  the  patent 
«nd  the  suit  was  In  effect  to  establfsb  a  trust. 

Tbe  case  of  Kane  v.  HugKins  Cracker  it  Candy 
■Co.,  U  Fed.  Kep.  287,  bas  beeo  sometimes  dted  on 
this  question  but  It  did  not  strictly  involve  the 
right  to  Krant  an  Injunction  against  an  ofBoer  of  a 
-corporation  but  did  involve  tbe  question  of  an  In- 
junction against  one  who  had  been  president  of  a 
oorporatlon  wliloh  liad  sold  oat  Its  business,  and 
who  was  retained  as  an  ampli^  bjr  a  dUferent 
-corporation. 

A  motion  to  amend  a  bill  for  infriofrement  of  a 
patent  by  Individuals  who  were  directors  of  an  nn- 
-Inoorporated  association,  so  as  to  charge  them  as 
prealdent,  secretary,  aod  directors  thereof,  was  de- 
■nied  In  Tyler  v.  Oalloway,  13  Fed.  Bep.  477,  as  it 
was  unnecessary  It  Intended  to  aid  tbe  suit  against 
them  aa  individuals  andoould  not  be  allowed  to 
obange  thesalt  Into  one  against  the  aisodatlon  u 
«  whole.  But  tbis  ease  is  elaariy  distinct  from 
«  L.  K.  A. 


defendant  ocaporatioiu,  m  follows :  lliat  tbe 
Warner  Iron  Company,  by  reaeon  of  the  flow 

of  the  refuse  and  offensive  matter  down  Bird'a 
creek  and  Into  plaintiff's  spring,  drinking 
and  stock  water.  Is  liable  to  him  in  the  sum 
of  $100.  and  in  the'further  sum  of  $500  aa 
damages  caused  to  plaintiff  by  the  deposit  of 
red  mud  apoD  his  Dottom  lands.  Hu  honor 
farther  adjudged  that  the  Southern  Iron  Com- 
pany was  liable  to  plaintiff  in  the  sum  of 
$1,000  as  damages  resulting  from  the  deposit 
of  mud  from  the  washers  upon  plaintiff's 
bottom  lands  and  In  the  fords  of  Uie  creek. 
He  held  that  the  proof  failed  to  show  that  J. 
C.  and  Percy  Warner  were  active  participants 
in  the  nuisances  in  sudbi  a  manner  as  to  ren- 
der them  personally  liable,  and  be  tJierefm 
dismissed  the  suit  as  to  them.  He  further 
held  that  the  various  written  instrumenu 
pleaded  and  relied  on  by  defendants  as  de- 
fenses to  this  suit  were  mere  licenses,  which 
could  afford  no  protection  to  the  transferees 
thereof,  but  expired  at  Uie  several  dates  of 
their  respective  transfers.  The  plaintiff  and 
defendants  both  appealed  In  error,  and  both 
parties  have  assigned  errors.  Passing  by  the 
probably  improper  joinder  of  the  two'deiend- 
ant  corporations  for  torts  which  the  proof 


those  respecting  corporate  oflloers,  slDQa  Oa  trnt^ 
elation  was  In  reality  a  partnership. 

b.  Of  trade-mark. 

An  lojunctloo  atraliist  the  inMogement  of  a 
trade-mark  by  an  Individual  defendant  and  a  om- 
poratton  alleged  to  be  "mainly  belonging  to  him." 
is  sustained,  but  without  dtsausslngtlie  question  off 
individual  hablUly,  In  Uoxle  Nerve  Food  Go.  V. 
Baumbaoh.  88  Fed.  Bep.  2011. 

So  wbere  individuals  are  alleged  to  be  subatao. 
tially  a  corporation  and  to  be  uilng  It  as  a  means  (tf 
Infringing  a  trade-mark,  tbey  may  be  Joined  with 
It  in  a  salt  for  the  infringement.  OaUfomia  Fig 
Syrup  OtkT.  Improved  iig  Bmp  OaraiM.Bap. 

890. 

o.  Of  oopurloM. 
The  president  and  general  maoafrerof  a  oorpora- 
tlon cannot  In  equity  be  held  personally  liable  as 
sole  defendant  for  infringement  of  a  copyright  by 
tbe  corpozation.  Stewart  v.  Smith,  68  Fed.  Bep. 
189. 

The  court  says  it  would  be  contrary  to  tbe  well- 
settled  rules  of  equity  to  bold  this  defendant  alone 
personally  liable  for  such  wrongful  acts  merely  Im- 
oause  be  was  an  oCBoer  of  said  ooKpotatlon.  Sea 
graetally  as  to  patent  cases  sitpriL 

TL  iqfury  topenons  oeneraRif. 

The  president  of  a  railroad  oorporatlon  is  not 
personally  liable  for  transmitting  orders  from  tte 
company  to  an  agentin  aooordaooe  with  which  tbe 
agent  wrongfully  ejects  a  peraon  from  a  depot  of 
tbe  company,  although  it  Is  said  that  tn  would  be 
liable.  If  the  order  was  that  of  tbe  president  pei<- 
sonally.  Hewett  v.  Swift,  8  AUen,  480i 

Tbe  president  of  an  omnibus  Uns^  who  ordered  a 
driver  to  exclude  colored  persons,  was  held  indi- 
vidurilly  liable  toa  suit  for  damages  on  aoooantof 
such  exclusion.  Pack  v.  Cooper,  lUUL  IM^M  Am. 
Bep.  Ktl. 

An  action  for  false  imprisonment  against  the 
prestdentot  a  oorporatlon  failed  In  Blveav.  Wood, 
U  Ky.  L.  Rep:  691,  beoauae  there  was  prcMjls 
cause  for  tbe  action  complained  of.  butUie  court 
did  not  discuss  the  question  as  to  tbe  petaonal  11a. 
bUlty  of  the  officer  In  such  case  if  there  bad  been 
no  probable  oaossL 
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•dIscloMd  to  be  separate  and  IndependeDt  of  i 
each  other,  saoh  supposed  misjoinder  not  | 
being  nised  by  conoBel,  we  pass  to  the  con-  [ 
■Ideration  of  the  questions  raised  by  the 
.pleadings  and  the  aasiennients  of  error. 

The  verdict  of  the  circuit  judge  is  abund- 
^antly  sustained  by  the  evidence  in  so  far  as 
the  amount  of  damages  awarded  is  concerned  ; 
.ajod  under  the  rule'of  this  court  the  judg- 
ment will  pot  be  disturbed,  unless  there  be 
eome  error  !a  the  record.   The  filing  of  tlie 
^plea  of  the  statute  of  limitations  by  defend- 
"rats  was  Id  tlie  sound  discretion  of  the  cir- 
cuit lud^,  and  the  record  falls  to  show  that 
this  discretion  was  Improperly  exercised.  It 
was  therefore  not  eiTor  to  refuse  to  permit 
-this  plea  to  be  filed. 

The  plaintiff  was  permitted  to  testify, 
-over  objection  of  defendants'  counsel,  as  to 
his  estimate  of  the  value  of  the  fishing  priv- 
liege  to  his  farm.  Even  if  this  were  error. 
It  was  entirely  harmless,  for  the  reason  that 
the  damage  to  the  fishing  privilege  formed 
no  part  of  the  recovery  against  defendants. 

To  the  auestioDt  urged  with  so  much  earn- 
^atnessMia  ability  by  counsel  for  defendants, 
-that  there  was  an  easement  of  necessity  to 
4ow  these  waste  materials  from  the  mining 


VTL  It0uirv  to  emplayi. 

An  ofBoer  of  a  oorpormtlon  enitaired  In  the  mann- 
-faotunof  flrewood,  who  was  Its  general  manasrer, 
was  held  Jfdntijr  llat>le  witb  the  oorporation  for  his 
■own  act  In  pnttlDv  a  workman  at  a  defeotlve  and 
dangerous  machine.  Greenberg  v.  Whlt«omb 
tiomber  Oo.  (Wis.)  port,  189. 

Tbe  court  bokls  that  tbta  was  misfeasance  anif  not 
■caerely  nonfeaaanee  on  tfaa  part  of  suoh  manavft- 
tnaat,  and  dIstlngnWies  Uie  oasn  which  deny  the 
(faUUty  of  an  agent  or  servant  to  third  persons  for 
bis  mere  nonfeasance,  although  It  speaks  of  tbe 
ndootrine  of  those  cases  as  w^  settled.  Sue  Mayer 
V.  TbompacMi-Hnlohlson  Bldg;  Co.  (AlaJ  poiC.  488, 
And  note,  on  the  question  of  ao  agents  or  servant's 
Uabmtr  to  third  penons  fOr  mere  nonfflasanoe  or 
■negllgenee. 

The  Uabllity  of  members  of  a  oorporaUon  which 
.fnitillshea  a  newspaper  for  a  libel  pablisbed  (herein 
does  not  grow  out  of  tbe  fact  tbat  ther  are  stock- 
'holders  or  members  of  a  corporation,  bat  springs 
-from  their  active  agenoy  In  producing  or  otroula- 
•Ong  the  IlbeL  Therefore  It  la  noc  enough  to  show 
that  defeodaDts  are  stockbolden  and  oOoersof 
-euob  oorporation  nnleas  tber  aided,  asvMed,  or  ad- 
TlsedltspubUcatkHiorolrouIatkm.  Bdov.Fuller. 
«4  Tei.i60. 

Tbx)  ollloer  of  a  ooipcnatlon  pubHshlng  a  newa- 
oapCT.  who  baa  tbe  general  management  of  the 
vaper,  iallablefortbe  publics  tloa  of  allbel  therein, 
4tlthoiigh  tbe  mere  faot  of  being  an  officer  of  the 
company  will  not  make  him  liatde.  Nevln  v. 
fipleokemann,  81  Albb  L.  J.  fik 

Tbe  secretary  and  treasurer  of  a  Joint  stock  aaao- 
■datlon  printing  a  newspaper,  althougb  be  owna  a 
majority  of  its  stock  and  has  a  kind  of  superrlalon 
of  artloka  publidbed  thereto,  but  no  controlllDg  In- 
-flurace  Id  the  mattw.  Is  not  liable  for  tbe  publlca^ 
tkin  of  a  Hbel  therein,  without  any  participation 
-on  bis  part.  Heoabe  v.  Jones,  10  Daly,  222. 

So  the  dlreoton  of  a  company  publishing  a  new*, 
paper  were  held  on  a  proeeoutlon  aot  to  be  liable 
-for  tbe  pablkaCion  of  a  libel  of  which  tbey  knew 
oottalng.  If  tbey  did  not  sell  or  deliver  tbe  paper. 
Beg.  V.  Jndd,  87  Week.  Kep.  tlO;, 

Tbe  criminal  UMlllV  of  dlre^ois  of  ■  oorpftra- 
M  L.B.  A. 


]  products,  growing  out  of  the  oplglnal  lease, 
I  and  out  of  the  fact  that  Tanyaid  Dranch  was 
I  the  only  natural  outlet  1^  which  these  waste 
materials  could  be  flowed  from  the  mines,  it 

is  sufHcient  to  say  that  neither  the  pleadings 
□or  the  asaif^nment  of  errors  raise  this  ques- 
tion. Besides,  it  Is  In  proof,  and  undisputed, 
that  when  the  lease  was  executed,  aoa  for  a 
year  or  two  thereafter,  the  dirt  and  waste 
materialB  were  not  separated  from  the  ores  by 
the  washing  or  hydraulic  process,  but  by 
means  of  screens  and  sieves ;  and  the  waste 
was  then  left  on  the  grounds.  His  honor 
miglit  tlierefore  have  been  warranted  In  the 
conclusion  that  the  parties  did  not  contem- 
plate the  necessity  of  flowing  these  waste 
materials  through  the  premises  la  queatlon 
at  the  time  the  Tease  was  executed. 

Counsel  for  defendants  insist  also  In  argu- 
ment upon  an  equitable  estoppel,  created,  as 
tliey  iusist,  by  the  conduct  of  plaintiff  and 
his  ancestor  in  encouraging  a  large  expendi- 
ture of  money  in  the  erection  of  the  plant  and 
laying  of  pipes  to  convey  water  with  wlilch 
to  wash  the  ores.  But,  as  before  stated,  there 
Is  evidence,  undisputed,  tending  to  show 
that  the  parties  did  not  contemplate,  at  the 
time  of  the  lease,  that  the  ores  would  be 


tlon  for  acta  done  by  tbem  on  bebalt  of  the  com- 
pany ti  a  subject  which  will  be  considered  In  a  sep- 
arate note.  As  an  Instaooe  of  suob  llabllty  In  oasa 
of  a  nuisance,  see  People  v.  Detroit  White  Iisad 
Works,  9  L.  B,  A.  TV,  88  HIeb.  I7L 

XX.  NegUowiM. 

Tbp  personal  IfabUlty  of  officers  or  dlreetois  ot 
a  oorporation  for  mere  negllgenoe  resulting  In  In- 
Jury  to  third  persons  is  a  question  alnuist  with- 
out preoedent. 

Out  there  ought  to  be  Do  more  exemption  from 
llaliOlty  foi  peisnnal  negligence  by  reason  of  aoN 
Ing  In  a  repreeeotath-e  capaolty  than  there  Is  for 
active  or  aggressive  personal  torts. 

Such  a  UabIUt7  of  an  oflloer  to  an  Injured  employi 
of  a  corporation  la  sustained  In  thecaae  ot  Oreao- 
l)ergv.  WbltoombLnmberCOb  fWfa.)  post.  180.  on 
Uiegroundtbat  It  amounted  to  amtafeasanoe  and 
□ot  merely  a  noDfeaSBnoe.  Tbe  court  seems  to 
regard  mere  nonfeasance  Insufllcient  to  make  an 
agent  liable  to  third  peisoos;  but  as  to  tbls,  see 
Mayer  v.  lliompson-HutolilBon  Bldg.  Oo.  (AlaJ 
post,  433,  and  nofe. 

lu  the  Alabama  case  Just  mentioned  tbe  court 
squarely  decides  tbat  ao  officer  of  a  corporation  Is 
pemmally  liable  for  a  third  persnn  Injured  by  bis 
negligence  and  this  Is  tbe  reasonable  dootrine^ 

It  seema  to  be  assumed  In  Thorbum  v.  Smith 
(Wash.)  SB  Paa  Kep. !»,  tliat  liability  would  exist 
If  ftiuU  were  shown.  Therefor  tho  aocldental 
abootlntf  of  a  person  during  an  affray  between 
striking  miners  on  the  one  hand  and  new  employ^ 
and  guardsunder  control  of  a  deputy  sherttT  on  tbe 
other  band,  tbe  offlcersof  the  mining  company  car- 
rying on  the  bualneaa  were  held  not  to  be  liable 
where  thoy  bad  done  all  tbey  reasonably  oould  to 
prevent  any  such  outbreak. 

An  attempt  was  made  to  bold  tbem  llablealso  on 
the  ground  tbat  tbey  bad  reokleeely  f  umlsbed  arms 
to  the  new  workmen,  but  tbls  was  disproved. 

In  Jenne  Sutton.  18  N.  J.  L.  257, 88  Am.  Rep. 
ST8,  It  waa  held  tbat  the  fact  that  a  person  was  act- 
ing In  bis  official  capacity  as  the  pr«Ment  of  a  cor- 
poration when  participating  In  maklngadlsplayof 
fireworks  lo  a  iHibllo  street  does  not  iwerent  hia 
from  btfng  personally  llaU*  for  Injuries  therebr 
oaosed,  B.  A.  B. 
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npumted  tnm  the  dirt  and  clay  by  meuu  of 
water,  which  would  hare  to  flow  through 
■afd  Datura!  outlet ;  oor  la  there  any  proof 
whatever  that  plaintiff  or  bU  ancestor  ever 
encouraged,  directly  or  indirectly,  the  in- 
Teetment  of  money  In  providing  meaoa  by 
which  to  cleanse  the  ores  by  the  washing  or 
hydraulic  procata.  Not,  Indeed,  do  either 
the  pleadings  or  the  asslgnnfieDt  of  errors 
rely  upoQ  such  an  equitable  estoppel. 

This  brings  us  to  the  remaining  and  vital 
questionn  involved  In  this  law  suit:  (1) 
Were  the  several  written  inntrumcnts  pleaded 
and  relied  on  by  defendants  mere  licenses, 

EsrsoDiU  to  the  licensees,  and  not  assignable, 
nt  revoked  or  expired  when  tnmsferred  by 
the  licensees?  Or  did  they  create  such  es- 
sential and  permanent  rights  as  to  be  in  the 
nature  of  easements  running  with  the  realty, 
and  assignable  so  as  to  operate  as  a  protection 
to  the  assignees  thereof?  (2)  Did  the  several 
instruments  offered  in  evidence  sustain  ttie 
pleas  of  accord  and  satisfaction?  (8)  Are  J. 
C.  and  Percy  Warner  liable  in  this  action? 

The  distinction  between  an  easement  aod  a 
license  is  oiten  so  metaphysical,  subtile,  and 
shadowy  as  to  elude  analysis.  As  said  by  the 
vice  chancellor  in  Bast  Jersey  Iron  Go.  v. 
Wright.  32  N.  J.  Eq.  264:  "The  adjudica- 
tions upon  this  subject  are  numerous  and 
discordant.  Talien  in  their  aggregate,  they 
cannot  be  reconciled:  and,  Tf  an  attempt 
should  be  made  to  arrange  them  into  har- 
monious groups,  some  of  them  would  be 
found  to  be  so  eccentric  in  their  application 
of  legal  principles,  as  well  as  in  their 
logic^  deauctions,  as  to  be  impossible  of 
classiflcatioD."  But  there  are  certain  funda- 
mental principles  underlying  moat  of  the 
cases  which  enable  courts  to  distinguish  an 
easement  from  a  license,  when  construed— as 
all  instruments  must  be— In  the  light  of  sur- 
rounding circumstances.  Mr.  Washburn  de- 
fines a  license  as  "an  authority  to  do  a  par- 
ticular act  or  series  of  acts  upon  another's 
land,  without  possessing  any  estate  therein. " 
He  defines  an  easement  as  follows:  ''An 
easement  Implies  an  Interest  in  the  land 
which  can  only  be  created  by  writing,  or 
constructively  its  equivalent,— prescription. 
A  license  may  be  created  by  parol.  .  .  . 
It  matters  not  whether  the  license  be  oral  or 
In  writing,  in  respect  to  its  being  parol.  If 
the  paper  glTlng  it  have  no  requisites  of  a 

Srant.  1  Washb.  Real  Prop.  p.  629  (998). 
gain,  he  says:  "So  long  as  a  license  la 
executory.  It  may  be  revoked  at  the  pleasure 
of  the  licensee.  To  the  same  effect  are 
Washb.  £asem.  p.  9;  De  Hwro  v.  United 
8iate»,  72  U.  8.  5  Wall.  699,  16  L.  ed.  681 ; 
8  Kent,  Com.  *4S8;  Gould,  Waters,  822. 
S28 :  1  Warvelle,  Vendors,  pp.  48,  44 ;  1 
Bugden,  Vendors,  p.  177.  The  discussion  of 
licenses,  in  a  large  number  of  the  cases  and 
authorities,  grows  out  of  licenses  created  by 

Earol.  Borne  of  them  hold  such  licenses  to 
B  revocable,  even  when  a  consideration  is 
paid  therefor;  otherwise,  it  Is  said,  they 
would  defeat  the  operation  of  the  statute  of 
frauds.  Bee  Mttn^ffrd  v.  W/iitney.  15  Wend. 
880,  80  Am.  Dec.  60 ;  Prince  v.  Gate.  10  Conn. 
875,  37  Am.  Dec.  07S ;  OotOm  T.  Eidd«r,  S4 
N.  H.  864,  67  Am.  Dea  287.  But  there  are 
98  L.  R.  A. 


other  oasei  which  hold  that  evea  parol  li- 
censes without  consideration  are  not  revocable 
when  executed,  and  some  of  these  authraltlea 
go  to  the  extent  of  holding  that  such  eze> 
cuted  licenses  are  assignable.  All  of  such 
authorities  as  bold  such  licenses  irrevocable 
and  assignable  treat  them  as  In  the  nature  of 
equitable  eetoppels.  Bee  the  eztenaive  note 
to  Haifik  T.  £era,  8  Am.  Lead.  Caa.  Hutt 
&  W's  notM,  p.  546,  where  the  •subject  Is 
exhaustively  treated.  It  is  universal,  how- 
ever, both  upon  principle  and  authority,  that, 
it  requires  words  of  grant  to  create  an  ease- 
ment or  a  permanent  lotereat  Id  realty.  And 
It  is  equally  obvioni  that  In  ccmstmlng  in- 
•trunwnts  of  all  kinds  the  object  of  the  court 
should  be  to  ascertain  the  purpose  and  mean- 
ing of  the  parties  thereto. 

With  the  above  definitions  and  principles 
in  view,  let  us  examine  the  written  instru- 
ments relied  upon  by  defendants  to  defeat 
this  action.  All  of  them  were  properly  ac- 
knowledged, and  duly  registered.  The  first 
is  the  one  executed  July  80,  1887,  by  the 
plaintiff  alcttie,  and  is  relied  upm  in  defend- 
ants' fourth  plea  as  an  eatoppel,  and  It  ia 
copied  In  full  in  the  plea.  It  recites  that  for 
the  sum  of  $500,  "I,  W.  8.  Kunnelly  have 
bargained  and  agreed,  and  do  hereby  bind 
myself,  to  allow  tlie  Warner  Iron  Company 
to  pass  the  muddy  water  from  their  wasbera 
at  Nunnelly  ore  banks  by  and  through  my 
farm  and  premises,  as  long  as  said  Warner 
Iron  Co.  may  wish  to  tun  or  have  run  said 
washers.  I  further  agree  and  bind  myself  to 
accept  $600  as  full  amount  of  damages  d<Hie 
or  that  may  hereafter  be  done,  except  in  Uie 
case  of  a  large  spring  at  lower  end  of  said 
Nunnelly's  Arm  should  be  damaged  by  the 
settlings  of  and  mud  from  said  wauiers,  theo 
said  Warner  Iron  Company  agree  and  bind 
tliemsel  ves  to  remedy  such  damages  by  build- 
ing a  stone  or  brick  wall  so  as  to  protect  said 
spring  from  the  settlings  of  mud  from  the 
wasliers.  It  is  further  agreed  by  the  Warner 
Iron  Company  that  If  any  of  Nuunelly's  stock 
should  get  mired  In  the  mud  settlings  on  the 
river  or  sloughs  paasing  through  Nunnelly'» 
farm,  and  should  be  a  loss  to  nim,  then  the 
Warner  Iron  Company  is  to  be  responsible  for 
such  loss.  It  is  fully  agreed  aod  understood 
that  the  above  $500  Is  for  damages  to  the 
branch  that  passes  my  farm,  aira  not  for 
damage  done  in  the  river,  ezca^  the  abore- 
named  damage. '  Thia  plea  waa  demurred 
to  because  the  instrument  relied  on  was  In- 
sufflcient  as  an  estoppel  becauae  it  show* 
upon  Its  face  that  it  applies  to  the  damagea 
in  the  branch,  and  not  to  Piney  river,  and 
does  not  protect  the  assignees  or  the  other  de- 
fendants. The  court  suataloed  this  demurrer, 
and,  we  think,  properly.  The  Instrument 
contains  no  words  of  grant,  and  by  the  ex- 
press terms  thereof  It  is  limited  to  the  War- 
ner Iron  Company  only  so  long  as  satd  com- 
pany shall  run  or  have  run  the  washers  in 
question ;  so  that,  by  the  very  terms  of  the 
instrument,  the  license  would  terminate 
whenever  the  Waraer  Iron  Company  placed 
It  beyond  Ita  power  to  farther  operate  these 
washers,  or  to  hare  Uwm  operated.  N«r 
could  this  Instrument  operate  aa  an  estoppeL 
It  is  a  cardinal  principle  of  the  law  <n  ea- 
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toppels  that  they  most  he  mutual  to  be 
«tfectlTe  for  any  purpose.  3  Herman,  £i- 
toppel.  &S  798,  889.  At  KCtioo  773  It  la 
-Bald :  "The  rale  requirlog  reciprocity  ]□ 
•casea  of  estoppel  Deceesarlly  requires  that  a 
lease  shall  be  oy  iDdeoture.  and  not  by  deed 
poll ;  for  both  the  lessor  and  lessee  must  be 
bound,  or  fwlther."  See  also  the  cases  cited 
in  3  Milllken,  Dig.  1848.  Nor  do  we  think 
that  the  damages  which  were  paid  for,  as 
recited  in  this  instrument,  corered  or  referred 
to  those  sued  for  in  the  declaration,  and 
therefore  did  not  operate  as  an  accord  and 
aati^actloD  thereof,  as  relied  upon  in  the 
third  and  fifth  oleas.  Counsel  for  defendants 
«aniestly  Insist  Uiat  this  Instrument  created 
•u  easement.  In  this  Tlew  we  cannot  cor.cur. 
An  easement  is  an  interest  in  land. — an  in- 
corporeal interest,  it  is  true,  but  an  interest, 
DeverthelesB, — and  Is  within  the  operation  of 
the  statute  of  frauds.  8  Kinf;,  Dig.  3d  ed. 
^  37.  p.  1848,  and  cases  cited.  Tliere  Is  no 
description  whaterer  in  this  instrument  of 
«ny  realty ;  not  even  the  state  or  county  of 
Its  location  Is  given,  no  metes  or  boonds  or 
limits. 

The  next  instrument  relied  upon  by  de- 
fendants to  defeat  this  action  Is  also  one  set 
np  in  the  Sfth  plea  of  Che  Warner  Iron  Com- 
pany, to  wit,  the  one  executed  by  L.  H. 
Nunnelly  on  February  19,  1884.  This  In- 
atrument  was  signed  by  L.  U.  Nunnelly 
alone,  and  stioulated  that  for  certain  consid- 
erations the  Warner  Iron  Company  was  to 
have  a  water  way  for  flowing  off  the  mud, 
«tc.,  through  Nunnelly's  lands,  and  provides 
for  arriving  at  the  measure  of  any  damage 
to  his  luid  DT  arbitration.  This  instrument 
is  called  In  ttie  fifth  plea  "a  written  permls- 
afon  to  flow  muddy  water  and  dirt**  through 
Nunnelly's  land ;  yet  by  a  fair  construction 
of  the  whole  plea,  It  sufficiently  relies  upon 
this  instrument  as  conferring  an  easement  to 
the  Warner  Iron  Company  to  flow  the  muddy 
watOT  and  dirt  through  Nunnelly's  farm. 
But  it  Is  Ineffectnal  «b  a  bar  to  this  suit  for 
several  reasons.  As  a  conveyance  of  an  ease- 
ment in  realty.  It  contains  no  description 
whatever  of  the  land  upon  which  the  ease- 
ment is  to  be  fastened ;  as  an  agreement  to 
submit  to  arbitration  the  measure  of  dam- 
ages, it  Is  not  sufflcleot,  for  the  reason  Uiat 
It  does  not  bind  the  Warner  Iron  Company, 
nor  was  It  relied  upon  in  the  pleadings  for 
this  latter  purpose :  We  are  of  opinion  that 
the  Instrument  of  February  36, 1887,  executed 
by  W.  S.  Nunnelly  to  the  Standard  Charcoal 
Company,  is  suffldent  to  create  an  easement. 
It  locates  the  realty  as  being  in  Hickman 
county,  Tenn.,  adjacent  to  the  works  of  the 
Standard  Charcoal  Company.  It  Identifies 
the  easement  granted  by  limiting  It  to  the 
channel  of  Birds'  creek.  It  contatDS  express 
words  of  grant,  and  grants  the  easement; 
'for  all  future  time,"  and  is  supported  by 
a  valuable  consideration.  This  Instrument 
was  relied  on  In  the  third  plea  as  an  accord 
and  satisfaction,  and  also  as  an  easement 
passing  by  transfer  from  the  Standard  Char- 
coaI  Oompany  to  the  Southern  Iron  Company, 
and  is,  we  think,  a  sofflclent  bar  to  any  re- 
covery for  the  injuries  resulting  from  the 
alcohol  worin  on  Blidi'  creek,  and  which 
KL.K  A. 


injuriee  the  circuit  judge  found  to  amount 
to  $100. 

The  circuit  Judge  held  that  defendants  J. 
C.  and  Percy  Warner  were  not  active  per- 
sonal participants  in  the  nuisances,  so  as  to 
make  them  personally  liable.  The  only  proof 
in  the  record  as  to  the  connection  of  these  de- 
fendants with  the  wrongs  complained  of  is  to 
be  found  la  the  testimony  of  plaintiff  and  3. 
B.  Thompson,  a  witness  called  by  plftintiff. 
Plaintiff  testified  that  J.  C.  Warner  was 
president  of  the  Warner  Iron  Company,  and 
also  of  the  Southern  Iron  Company  for  a 
short  while  after  the  latter  company  had 
ourcbased  the  properUes  of  the  former  com- 

Sany.  Mr.  Thompson  aleo  testified  that  J. 
.  Warner  was  the  president  of  the  Warner 
Iron  Company:  and  the  plaintiff  understood 
that  J.  C.  Warner  was  a  director,  anil  one  of 
the  largest  stockholders,  of  tlie  Southern  Iron 
Company.  He  testified  that  Percy  Warner 
was  the  general  manager  of  both  companies ; 
that  he  was  frequently  at  the  washer  plant 
at  Nunnelly  ore  banks,  and  took  an  aictiva 
part  In  the  operation  of  said  washer.  He 
farther  testified  that  both  J.  C.  and  Percy 
Warner — father  and  son— knew  these  worlu 
were  going  on,  and  that  he,  the  plaintiff, 
frequently  talked  with  both  of  them  about 
these  works,  and  urged  them  to  put  in  the 
dams,  before  they  were  In  fact  put  In,  and 
offered  to  give,  without  charge,  the  privilege 
of  erecting  them  across  the  hollow  on  Ins 
land,  if  they  would  put  them  In,  and  stop 
the  flow  of  mud  onto  his  farm.  It  was  also 
in  proof,  as  already  shown,  that  these  wajshers 
were  operated  from  five  to  seven  years  before 
any  dams  were  built,  and  that  the  dams, 
when  built  and  In  re[Mlr,  prevented  the  mud 
and  waste  products  from  flowing  down  upon 
plaintiff's  farm.  J.  B.  Thompson,  on  cross- 
examination,  says:  "Hie  Warners  only  acted 
as  officers.  I  never  knew  them  to  do  anything 
as  Indivlduala." 

When  ft  person  enters  into  a  con^vct  with 
a  corporation,  through  its  agents  or  ofllcers, 
fairly  and  In  good  faith,  there  can,  under  no 
circumstances,  any  liability  attach  to  such 
agents  or  officers  in  respect  to  the  contract, 
unless  so  stipulated.  In  such  a  case  the 
person  gets  just  what  he  bargained  for, — a 
liability  against  or  a  contract  with  a  corpo- 
ration alone.  But  the  torts  or  wrongs  of  cor- 
porations through  its  agents  or  officers  are 
governed  by  an  entirely  different  principle 
of  law.  If  the  agent  of  a  corporation  or  of 
an  individual  commits  a  tort,  the  agent  Is 
clearly  liable  for  the  same;  and  it  matters 
not  what  liability  may  attach  to  the  princi- 

Sal  for  the  tort,  the  agent  must  respond  In 
amages  If  called  upon  to  do  so.  This  prin- 
ciple is  absolately  without  exception,  is 
founded  upon  the  soundest  legal  analogies, 
and  the  wisest  public  policy.  It  Is  sanc- 
tioned by  both  reason  and  Justice,  and  com- 
mends itself  to  every  enlightened  conscience. 
To  permit  an  agent  of  a  corporation,  in 
carrying  on  its  business,  to  Inflict  wrong 
and  injuries  upon  others,  and  then  shield 
himself  from  liability  behind  his  vlcarioua 
character,  would  often  both  sanction  and  en- 
courage the  perpetration  of  flagrant  and  wan- 
ton injnriea  by  agents  of  insolvent  and  It- 
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lesponaible  corporstloDS.  It  would  serve  to 
stimulate  the  zeal  of  respocsible  and  solveut 
ageota  of  irresponsible  sud  iDsolvent  corpora- 
tions in  their  efForu  to  repair  the  shattered 
fortunes  of  their  failing  principals  upon  the 
luins  of  the  rights  of  others.  Says  Mr,  Mor- 
awetz:  "The  agents  of  a  corporation  are 
clearly  liable  for  their  tortious  acts.  They 
are  therefore  liable  for  any  injury  to  the 

ftroperty  of  others.  .  .  .  and  the  liabll- 
ty  is  entirely  independent  of  any  liability 
whic^  the  company  ntay  have  Incuired.*  1 
Morawetz,  Priv.  Corp.  i£  668.  To  the  same 
eili'ct  is  1  Waterman  on  Corporations,  p. 
415,  where  it  is  said:  "The  directors  of  a 
gas  conipuny  were  held  liable  for  a  nuisance 
created  by  the  superintendent  and  engineer 
under  a  general  authority  to  manage  the 
works,  though  they  were  personally  ignorant 
of  tbe  particular  plan  adopted,  and  though 
such  plan  was  a  depariure  from  the  original 
and  understood  method,  which  the  directors 
had  no  reason  to  suppose  had  been  discon- 
tinued." In  Wood  on  Nuisances  (sec.  834) 
It  Is  said:  "If  the  nuisance  complained  of 
Is  created  by  a  corporation  the  corporation, 
and  sDoh  of  its  offlcen  as  hare  the  direction 
and  control  of  its  business,  as  well  ai  its 
agents  or  servantfl  who  contributed  to  the 
nuisance,  may  be  Jointly  sued  or  indicted 
therefor."  It  will  be  seen  that  this  author 
predicates  the  liability  of  tbe  officers  who 
have  the  direction  and  control  of  its  business 
upon  the  presnmption  alone  that  such  oflScerB 
know  of  and  sanction  tbe  nuisance,  whereas 
the  liability  of  tbe  inferior  agents  or  serv- 
ants is  founded  upon  their  participation  in 
tbe  acts  creating  the  nuisance.  Bee  also  1 
Beach.  Priv.  Corp.  g  266;  Thompson,  Ll- 
Hbllity  of  Officers,  pp.  851-335;  Mecht-m, 
A«eiicy,  ft  183;  Peck  v.  Cooper,  118  111.  192, 
64  Am.  Rep.  831.   The  proof  it  uncontra- 


dicted that  J.  C.  and  Percy  Warner,  the 
president  and  general  manager  of  these  de- 
fendant companies,  knew  of  the  operatioa 
of  these  wotIcs.  One  of  them  tods  an  activa 
part  in  the  operation  of  the  washer  at  Nna* 
nelly's.  Plaintiff  talked  to  these  gentlemen 
frequently  about  the  matter,  and  urged  them 
to  put  in  dams  to  protect  his  property  from 
tbe  flow  of  these  noxious  deposits.  In  exam> 
inine  the  question  of  the  llabilitv  of  J.  C, 
and  Percy  Warner,  we  do  not  find  a  case  of 
a  single  and  Isolated  act  of  negligence  or  mis- 
feasance. The  rights  of  this  plaintiff  were 
continuously  Ignored  for  years.  We  cannot 
doubt  from  the  proof  in  this  record  that  both 
these  gentletuen  knew  for  a  long  time  that 
tbe  operation  of  these  works  was  continually 
causing  Injury  to  plaintiff's  property,  ana 
that  for  years  they  permitted  this  injury  to 
go  on  without  any  effort  to  provide  means 
to  avoid  it.  It  is  true.  Mr.  Thompson  sava 
they  acted  only  as  offlcers,  and  not  as  indi- 
viduals. This  was  but  the  mere  statement 
of  a  legal  conclusion,  and,  even  If  it  were 
literally  true,  it  would  not  serve  to  protect 
them  from  liability  for  torts  committed  by 
them  as  such  officers. 

The  court  is  therefore  of  oplnlrai  that  them 
is  no  evidence  in  the  record  to  sustain  the  find- 
ing nf  his  honor,  the  circuit  judge,  Infavorof 
the  defendants  J.  C.  and  Percy  Warner.  The 
court  therefore  holds  that  these  gentlemen 
are  liable  to  the  plaintiff,  joinUy  with  the 
Warner  Iron  Company,  for  tiie  sum  of  $50& 
In  respect  to  the  damages  awarded  bv  bl* 
honor,  tbe  circuit  judge,  against  the  Wanur 
Iron  Company,  for  the  deposit  of  mud  upon 

filaintiff's  bottom  lands;  and  that  they  are 
iable  jointly  with  the  Southera  Iron  Com- 
pany, In  the  sum  of  $1,000  in  respect  to  the 
damages  awarded  against  the  Souttum  Iran 
Company. 
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8.  H.  SEAMAN8,  Recetver  of  Wisconsin 
Mutual  Fire  Insorance  Co.,  Fiff.  in  Err., 

9, 

TEMPLE  CO. 
(.  Miob..  ) 

1.  A  contract  of  inaorance  made 
thron§>b  the  mails  by  a  corporatloii  of 
anotber  atate  will  not  suslaln  an  actlnn 
aitalDst  Ibe  Insured  for  an  asKSsment  where  tbe 
compaar  bas  not  obtained  tbe  rlirtat  to  do  busl- 
inese  In  che  state  and  tbe  statute  probtblta  Inaur- 
ance  br  unauthorized  companies  upon  property 

\  Id  tbe  Slate,  since  tbe  oontraot  Is  In  contraven- 
tion of  the  poUcr  of  ttie  state  even  If  It  evades 
tbe  statute. 


NoTB.— For  a  WtsconslD  decision  to  Blmflar  effect, 
seeBosev.  ElmberlyftaCo^23'L.B.A.668.  But 
tbat  statutes  against  bnslnw  hj  {onlga  oompantes 
do  not  apply  to  oootraots  made  br  mail  with  a  com- 
pany outside  tbe  state,  see  noU  to  Cone  Export  ft 
CommiaslOD  Co.  v.  Poole  (8.  C.)  U  L.  B.  A.  380,  be- 
Klnnlnar  on  tbla  point  at  p.nS;  also  Seamans  T. 

kdhpp.  Stout  ft  Ock  oo»  (Wia)  XT  L.  B.  A.  an. 

28L.aA. 

See  also  28  L.  R.  A.  568;  30  L.  R.  A. 


S.  Tbe  doctrine  of  state  comity  will  not 
be  applied  is  bebalf  tif  a  corporatitm 
seeklnff  to  recover  upon  a  olsim  on  a  oontraot 
expressly  prohibited  by  law,  orwUah  tsiterlr 
at  vazlanoe  wltb  tbe  settled  potior  of  tbe  stata 

(May  a,  WW 

ERROR  to  tbe  Circuit  Court  for  Maskegon 
County  to  review  a  Judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  an 
assessment  upon  a  policy  of  Are  insurance 
issued  by  a  foreign  corporation  having  no  au- 
thority to  do  buslnees  wltldn  the  state.  4^- 
firnud, 

Tbe  facts  are  stated  In  the  opinion. 
Mr,  Oeorg^  E.  Sutherland*  with  JfeMP*. 
Toruer,  Torner  *  Tomnr*  for  plaintiff 

In  error: 

Whether  or  not  the  Wisconsin  Mutual  Fin 
Insuiance  Company  had  obtained  Ucrase  to 
do  business  in  Michigan,  ila  policies  issued  to 
residents  of  Michigan  upon  property  located 
to  Michigan  were  valid. 

Leonard  y.  Wothbum,  100  Mesa  ttUi  Bar§- 
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ford  Line  Btoek  ln».  Co,  t.  Mattlietet,  103  Man. 
SSI:  CUxrkY,  Middleton,  19  Mo.  68;  Oolumbui 
Int.  Co.  T.  Walth,  18  Mo.  229;  Onion  Mut.  I. 
Jna.  Go.  T.  MeMiUen,  24  Oblo  St.  67:  Con- 
neetieut  River  Mut,  F.  Jn*.  Ca,  t.  W/iippU,  61 
N.  H.  81;  Omiuetiettt  mvtr  Mvk  F.  Ina.  Co. 
T.  Way,  62  N.  H.  S32:  Elinnan  r.  Union  Int. 
Go.  0  Ina.  L.  J.  847;  WaterUnen  F.  Tnt.  Co.  t. 
Bimnvt,  96  Ri.  620;  American  Im.  Co.  t. 
Wdlman,  69  lod.  418;  ft/i/er  t,  Qgrman  Mvt. 
F.  Itu.  Co.  68  lad.  847;  Atlantic  Mut.  F.  Ins. 
Co.  Y,  ConelUin,  6  Gray,  78;  Provineial  Int. 
Co.  T.  Lapttej/.  16  Gray,  203;  {ran«er  t.  Ftrt- 
nun't  Fund  Int.  Ca,  84  Mi dd.  872. 

The  policy  being  Talid,  tbe  iDsuraDce  com- 
Moy  has  a  right  to  recover  tbe  contideratioD 
for  snch  fnaurance,  and  the  statute  which 

ErorldeB  a  penal^  for  doing  busfoess  witfaotit 
cense  nay  be  enforced,  but  does  not  prerent 
lecoTery  by  the  Insurance  compaoy. 

UnUn  Mut.  L,  Int.  Co,  t.  MeVtlkn,  tupra; 
Lamb  T.  Bomer,  7  Blss.  S72;  Whiteomb  y.  In- 
miranee  Co.  7  lu.  L.  J.  987:  Provincial  Int, 
0>.  T.  Laptleg,  Connecticut  Rirer  Mvt.  F.Jnt, 
Co.  T.  whiyjple,  Connecticut  River  Mut.  F. 
Int.  Co.  T.  Way,  Clark  v.  Mid^ton  and  Colum- 
kut  Int.  Co.  T.  TFtIsA,  tupra. 

But  our  contention  Is  that  both  are  valid  un- 
der the  laws  of  Wisconsin,  and  the  note  sued 
upon  1b  a  Wlsconifn  contract,  which  the  courts 
of  this  state  will  enforce  under  the  appHcallon 
of  the  principle  of  comity. 

Clay  Fire  <£  Marine  Int.  Co.  t.  Huron  Salt 
d  Lumber  MSg.  Go.  81  Mich.  846;  Voorheit  ▼. 
Pefff^t  Mut.  Ben.  Hoc.  of  Blkh^it.  Ind.  91 
Mich.  469;  JVeto  Orleant  v.  Virginia  Fire  eft 
Marine  Int.  Ca.  83  La.  Ann.  10;  Thornton  t. 
WeUem  Seterve  Farmert  Int.  Co.  81  Pa. 
Oatumbut  Int.  Go.  r.  Wala/i,  tupra;  (Mvmbia 
F.  Int.  C9.  T.  Kinyan,  87  N.  J.  L.  38;  Marden 
y.  Bold  Oumeri  In*.  Co.  86  Iowa,  684;  Lamb 
T.  Boater,  tvpra;  Huntley  v.  Merrill,  82  Barb. 
«26;  Hyde  v.  Qoodnow,  8  N.  T.  266;  Western 
T.  Genetee  Mut.  Ins.  Co.  12  N.  T.  258;  ProHn- 
tial  Int.  0>.  T.  iMptley.  Oonneetieut  River  Mut. 
F.  Int.  Oo.  T.  Way,  ConneeHeut  Biver  Mut.  F, 
Int.  Co.  T.  Whipple,  Clark  r.  Middleton  and 
Whitcon^  T.  Insurance  Co,  tupra;  OritmU  y. 
Riley,  6  Ind.  A  pp.  603. 

Where  a  resident  of  Michigan  goes  abroad 
for  insurance  and  in  his  written  application  ex- 
pressly stipulates  that  the  secretary  of  the  com- 
pany at  the  home  office  may  complete  his  ap- 
plication and  note,  and  the  application  is  com- 
pleted and  accepted  at  the  home  office  and  the 
policy  Issued  at  the  home  offlcc,  It  becomes  a 
contract  of  the  foreign  state  and  not  a  contract 
of  the  state  of  Michigan. 

Columbia  F,  Int.  Co.  r.  Kinyon,  supra. 
The  contract  sued  upon  was  a  Wisconstn 
contract,  to  be  eonstnied  according  to  the  Wis- 
consin law,  and  belns  raltd  under  tbe  lavs  of 
Wiflconshi,  was  Talltf  everywhere. 

Beamant  v.  Knapp,  Stout  A  Co.  Co.  VI  L. 
R.  A.  863,  89  Wis.  171;  MiUiken  v.  Pratt.  126 
Mass.  874,  28  Am.  Rep.  241;  Oreemoood  v. 
OurUt,  6  Mass.  868,  4  Am.  Dec  145;  M'Intyre 
V.  itanto,  8  Met  207;  Tanner  v.  aark.  18  Ky. 
L.  Bap.  922;  First  A'at.  Bank  of  Chicago  v. 
Dean,  44  N.  T.  8.  R.  208;'  Harrison  v.  Bald- 
win,  6  Ohio  C,  Ct.  Rep.  810;  Fonteca  v.  Cvn- 
ard  B.  A  Go.  18  L.  R.  A.  840.  168  Mass.  668; 
Story,  Confl.  L.  g  942  «t  m^.;  Cooley.  Const. 
38  U  R.  A. 


LIm.  286;  Got  v.  United  Stafet,  81 17.  8.  8  Pet 
208,  8  L.  ed.  870;  ^e  v.  Geodnou,  8  N.  T. 

269. 

Messrs.  Banker  ft  Carpenter,  for  de- 
fendant in  error: 

Tbe  receiver,  standing  In  tbe  shbes  of  the 
defunct  corporation,  cannot  bring  an  action 
which  that  corporaiioo  could  not  bring,  and. 
the  WlBcoDsin  Mutual  Fire  Insurance  Com- 
pany, being  a  foreign  corporation  and  not  bar- 
ing complied  with  tbe  laws  of  this  state  so  a» 
to  entitle  it  to  do  husineas  in  this  state,  wa^ 
therefore  not  entitled  to  maintain  this  action 
on  this  contract. 

American  Ins.  Co.  v.  Stag,  41  Mich.  88S; . 
Stamm  v.  Horlhwestrrn  Mut.  Ben.  Asto.  66- 
Mich.  817;  Chapman  v,  Colbu  Brot.  47  Mich. 
46;  Unrtford  F.Ins.  Co.  v.  liaymond.  70  Mich. 
486;  Seamant  v.  Zimmerman  (Iowa)  60  N,  W. 
Rep.  290. 

Hooker,  J.,  delivered  the  opinion  of  the- 

court: 

TliA  plaintiff  Is  receiver  of  a  mutual  fire- 
Insurance  company,  org'ani?«d  and  dulog 
business  at  Milwaukee,  ntider  a  statute  of 
Wisconsin  wliich  authorizes  audi  conipiiniet- 
to  do  business  in  that  state  and  elsewhere. 
This  comntuiy  lias  never  complied  witli  the 
statutes  of  Miclilgnn  by  filing  tlie  prescrilied 
statement  and  obtainiag  the  requisite  author- 
ity to  do  business  here.  How.  Anno.  Stat, 
g  4331  et  teg.  It  appears,  however,  thnt  it 
has  done  business  in  most,  if  not  all,  of  the 
states,  their  laws  to  tbe  contrary  notwith- 
standing; and,  although  Its  officers  testify 
tliat  it  has  had  no  agents,  It  is  shown  that 
prospective  risks  have  been  examined  by 
persons  called  inspectors,"  who  ordinarily 
carried  applications,  and,  as  stated  by  a  wit- 
ness for  the  plaintiff,  "  Qlled  them  out  when- 
ever he  and  the  applicant  could  agree  upoa 
the  question  of  taking  insurance and  "that 
he  had  authority  to  take  applications  to  sub- 
mit to  the  office."  The  witness  was  aaked  If 
the  company  had  any  other  agents  than  the 
inspectors,  to  which  he  answered:  "They 
were  not  agents.  They  merely  examined 
risks,  suggested  Improvements,  Sjled  out  and 
submitted  applications,  and  recommended 
the  application,  iffavorable,  for  us  to  write." 
Tbe  application  and  premium  notes  being 
signed  by  the  applicant  and  received  at  tlie 
Iiome  office  In  Wisconsin,  a  policy  would  be 
forwarded  by  mail,  and  assessments  would 
be  demanded  and  paid  In  tbe  same  way. 
That  such  inspectors  were  agents  of  the  com- 
pany, within  the  statute  cited,  is  plain,  and 
the  whole  sclieme  Is  a  flagrant  attempt  tO' 
evade  tbe  provisions  of  the  laws  of  the  sev- 
eral states  which  are  Intculed  to  restrict  tiie 
insurance  buslneaa.  The  testimony  In  thi» 
case  shows  that  the  defendant  company  suc- 
cee<led  a  partnership  named  Ames  &  rrost, 
and  that  Insurance  upon  tbe  property  now- 
owned  by  the  defendant  was  obtained  In  the 
method  described.  The  record  fails  to  show 
(or,  it ltdoes.  we  haveoverlookcd  It)  whetlier 
the  defendant's  policy  was  given  by  way  of 
renewal  at  the  expiration  of  the  Ame's  &  Frost 
policy  or  upon  a  transfer  of  the  business  to 
tbe  defendant.  Perhaps  It  is  not  Important. 
For  some  reason  a  new  policy  was  Issued,  Uio 
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«lipllcati<n  and  so-called  "note"  being  filled 
out  at  the  plaintiff's  office  in  Milwaukee, 
«iid  sent  to  defendant  by  mail,  vho  signed 
«iid  returned  the  same  by  mail.  It  does  not 
«poear  that  any  inspector  took  part  in  tbls 
particular  transaction,  A  recelrer,  being 
appointed  in  Wisconsin,  took  cbarge  of  the 
affairs  of  the  insurance  company,  and  made 
an  assessment  upon  the  members,  and  this 
actloQ  is  brought  for  such  assessment.  Cooa- 
«el  for  plaintiff  contends  that  ttie  insurance 
company  has  not  done  boslness  In  this  state, 
but  that  the  contract  is  one  msde  In  Wiscon- 
sin, to  be  performed  there,  and  that  it  is 
therefore  Tafid,  and,  that  being  so,  the  plain- 
till  may  sue  and  recover  uponlt  in  the  courts 
-of  this  state  under  the  rule  of  comity  be- 
tween  states.  This  rule  applies  to  corpora- 
tions as  well  as  to  natural  persons.  How. 
Anno.  Stat.,  ^  81S&.  But  the  right  of  a 
foreign  corporation  to  sue  in  our  courts  Is 
limited— First,  by  statute  (sec.  8186),  and, 
Kcond,  by  the  general  rule  that  the  doctrine 
of  state  comity  will  not  be  applied  in  behalf 
of  a  corporation  seeking  to  recover  upon  a 
-claim  or  contract  expressly  prohibited  by 
law,  or  one  which  is  clearly  at  variance 
with  the  settled  policy  of  the  state,  I^omp- 
ton  r,  Waten,  2S  Mich.  214,  13  Am.  Rep. 
-248 ;  Anuriean  d  Foreign  Ghrittian  Unum  y. 
Tount,  101  U.  8.  856,  29  L.  ed.  890.  It  Is 
the  policy  of  this  state  to  limit  the  business 
•of  Insurance  to  such  corporations,  domestic 
«nd  foreign,  as  shall  be  authorized  by  the 
commissioner  of  Insurance  to  do  business, 
after  oomplianoe  with  certain  regulations  and 
wnditioni  prescribed  by  law;  and  all  fire 
Insurance  companies  are  expressly  forbidden 
to  transact  any  business  of  Insurance  within 
this  state  witiiout  the  requisite  authority. 
How.  Anno.  Stat.,g4277,  applies  to  domeecic 
■oorporationg,  and  prescribes  what  shall  be 
"their  authorlw  to  commence  business  and 
Issue  poliotei.''^  How.  Anno.  Stat,,  ^4881, 
•pplies  to  foreign  corporations,  ana  pro* 
Tides :  "That  It  shall  not  be  lawful  for  any 
person  or  persons  to  act  within  this  state,  as 
agent  or  otherwise.  In  prosecuting  or  receiv- 
ing applications  for  insurance  or  in  any  man- 
ner to  aid  in  transacting  the  businen  of  Ore  or 
marine  insurance  for  any  company,  .  .  . 
not  incorporated  In  this  state,  without  first 
jmrocurtng  a  certificate  of  authority,"  etc. 
The  section  also  provides;  "And  no  Insur- 
ance company,  or  officer,  or  agent  or  agents 
of  any  insurance  company,  unincorporated  or 
incorporated  in  any  other  state,  shall  transact 
UT  business  or  Insurance  in  this  state,  un- 
less. .  .  .  And  upon  the  filing  .  .  . 
It  shall  be  the  duty  of  the  insurance  commis- 
sioner to  issue  a  certificate  thereof  with  au- 
thority to  transact  business,"  etc.  How. 
Anno.  Stat,  g  48M,  contains  a  still  more 

Jointed  prohibition  as  to  foreign  companies, 
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in  any  capacitT  to  transact  or  aid  in  say 
manner,  directly  or  Indirectly,  in  transact- 
ing or  soliciting  within  this  state  business 
for  any  insurance  company  .  .  .  is 
any  capacity  to  procure  or-asslst  to  proeun 
a  fire  or  marine  policy  on  property  situated 
within  this  state"  without  procuriag  the  ear- 
tiflcate  of  authority  before  provided  for. 
Subsequent  sections  provide  a  penaltv.  and 
a  method  of  enforcing  It.  Section  4859  im- 
poses a  penalty  of  fUlO  upon  any  oompai^ 
which  shall  issue  or  permit  to  be  usued  upon 
any  property  In  this  state  a  policy  of  Insur- 
ance without  having  the  autnorlty  to  do  so, 
and  provides  that  no  such  company  shall 
thereafter  be  authorized  to  do  business  In 
this  state  until  all  such  penalties  shall  bs 
paid. 

If  it  be  conceded  that  the  oonbact  was 
made  in  Wisconsin,  and  that  the  |n«mlumi 
and  loas,  if  any,  are  payable  there,  it  Is  as 
much  in  contravention  of  the  policy  of  this 
state  as  though  it  had  been  made  and  was  to 
be  performed  here.  It  cannot  be  supposed 
that  the  statutes  cited  were  intended  merely 
to  prevent  the  act  of  making  the  contract  in 
this  state.  The  object  Is  to  protect  the  citi* 
zens  of  tliis  state  against  irresponsible  com- 
panics,  and  to  prevent  Insurance  by  unau- 
thorized companies  upon  property  in  this 
state,  American  In».  Oo.  v.  41  Mich. 
401;  Ba/rtfsTd  F.  Int.  Oo.  T.  Raymond,  70 
Mich.  601.  The  argument  of  counsel  tor 
plaintiff  is  substantially  this:  "We  know 
that  the  laws  of  Michlean  are  designed  to 
prevent  our  insuring  Michigan  property,  but 
we  have  done  so  In  a  way  that  does  not  «»• 
travene  the  letter  of  the  Michigan  statute. 
We  have  made  our  contract  through  the  mall, 
and  we  have  committed  no  violation  of  tiie 
Michigan  statute,  because  we  have  done  noth- 
ing upon  Michigan  soil.  We  have  evaded 
TOUT  law,  and  obtained  a  oontract  whidi  yoo 
nave  sought  to  prohibit,  and  now  we  ask  you 
to  enforce  it  for  us  under  the  doctrine  of 
state  comity, "  Under  such  circumstances  the 
courts  of  the  state  are  not  open  to  the  offend* 
Ing  company,  and  the  rule'  of  state  comity 
cannot  be  invoked  In  its  behalf.  See  T^onw- 
$on  T.  Waten  and  ^Dwr^^an  ift  Pinttgn^  OAm* 
tian  VtUon  t.  Tount,  tupra. 

Again,  the  statute  (sec.  8186)  has  applies 
tioD.  These  statutes  prohibit  all  Insurance 
companies,  domestic  as  well  as  foreign,  from 
issuing  policies  upon  property  In  this  state 
without  express  authority.  Tills  was  an  act 
"forbiddra  to  be  done  by  any  f»rporatlon 
[domestic  or  foreign]  without  express  author- 
ity by  law, "  and  no  actlm  can  be  maintained 
upon  any  contract  arlslog  out  of  it  8e»- 
manM  t.  Zimmerman  (Iowa)  08  N.  W.  Rep. 
800,  and  cases  cited. 

The  judgment  of  <A«  OireuU  Oourt  will  i$ 
affirmed, 

.   The  otiiOT  Justices  conom; 
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ALABAJIA  BUPREME  COURT. 


Albert  MATER,  hj  Next  Friend. 

V. 

TnOMFSON  -  HUTCHISON  BUILDING 
CO. 

(  Ala.  J 

I.  An  employe  or  l&borer  on  a,  bolld- 

iug  wbo  either  oeffligently  or  lotentlonallr 
puBbes  a  brlok  from  the  top  of  tbe  completed 
wall  which  be  bad  do  buBlaeae  to  touch,  aJthougb 
tt  Is  done  before  tbe  workmen  have  left  the  top 
of  tbe  buildlDff,  to  not  aatln«  within  the  soope  of 
his  employment  bo  u  to  make  tbe  matter  liable 
for  resulting  lD]tuT< 
8.  Aaemat  or  ftmnt  teUaUeforaneic- 
iiffent  omtorion  or  oonnannoe  oainliw  InJoiT  to 
a  tblrd  petBon  wbora  lie  wonU  be  Habit  tfmtlnff 
aspiftooipal. 

8.  The  BUUMfer  of  m  eorporm.tl«m  In 
ehnnre  of  lie  work  in  conatroetlns  a 
buUdliv  ^  penonaJUy  liable  for  nesUseDt 
failure  to  erect  a  scaffold  which  was  needed  to 
proteet  personB  near  tbe  walls. 

4.  Cnatom  cannot  exenwe  a  flallnra  to 
make  a  seaAbld  or  other  eafeguard  on  tbe 
ride  of  a  brick  wall  which  to  beinir  built  wltbln  a 
few  feet  of  the  entmcce  to  b  flohoulhouse  then 
In  use. 


5.  Failure  to  eonstroot  a  eeaffold  la  not 
the  prozlaaate  eaose  of  injurr  caused  by  a 
brloK  InientkMMlly  or  beedlesBly  pusbed  fkom  the 
top  of  a  wall  afterlts  completloa  altbonsta  before 
the  workmeD  bad  left  tbe  top  of  the  buUdlog. 

(HOTemberSr,  laM.) 

CROSS  APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Jefferson  County  io  favor 
of  plaloiifl  ia  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defeodaot's  negligence;  the  de- 
fendant appealing  from  so  much  of  the  judg- 
ment as  went  agiiiDst  it,  and  plaintiff  appealfng 
from  ao  much  as  refused  to  bold  the  officers  of 
defendant  persoQ&lly  liable.  Beverted  on  both 
appeals. 

The  Thompson- Hutchison  Building  Com* 
pany  bad  contracted  to  erect  a  brick  school- 
bouse  on  public  property.  A  frame  structure 
occupying  tbe  site  was  moved  back  bo  that  the 
space  between  tbe  two  buildings  was  seven 
feet  two  Incbea,  A  fence  was  erected  betweoi 
them  and  tbe  entrance  to  the  wooden  building 
was  on  tbe  side  nearest  to  tbe  brick  one. 
Plaintiff  waa  twelve  years  old  and  attended 
tbe  school.  Wblle  tbe  pupils  were  standing 
Id  Hoe  preparatoiytoenterlng  theold  building. 


Noia— XifaZrflttv  cf  an  agmtormvant  to  tMtd  iwr- 
•OM  for  hiB  own  ncpHfltnes  or  non-ZeoMnea. 

L  To  people  atneraUy. 
m.  Dicta. 

b.  DecislrmM  agaltiMt  {toMItty. 

o.  I/tabQttu  MUtufiwd, 
n.  To  feUowtervantM. 
TfL  Joint  Oabatty  of  matter  and  tenatO. 

As  to  lial>llll7  ot  olBoeis  of  corporation  for  nev- 
llReDoe  and  torta,  aee  not*  to  NunueUy  r.  Southern 
Iron  Oo.  (Tann.)  ant*,  tfL 

L  To  people  oeneranv. 
a.  Dicta. 

There  are  many  incorrecl,  or  at  lea^t  very  mts- 
leading,  dicta  to  the  effect  that  non-feaBaaoe  of  a 
■errant  causinft  Injury  to  third  persons  to  not  gen- 
erally a  grouDd  for  bd  action  Id  tbelr  favor  against 
tbe  servant.  Hucb  a  dictum  to  made  In  Murray  v. 
Usbw.  117  N.  T.  6tt,  but  the  question  was  not  do- 
oUed  beoauee  It  bad  not  been  pruperlr  ratoad  In  tiie 
oas& 

So  Id  GoMn  V.  Holbrook.  S  N.  T.  1S»  (wbloh  was 
a  case  sgahiet  a  deputy  Aerllt  for  money  In  hto 
hands).  It  to  uld  superfluously  and  erroneousty  that 
"  It  to  also  settled  »  anyt  btng  can  t>e  established  by 
authority  tbat  an  airent  to  not  liable  to  tnlrd  per- 
sons for  any  omtosloDS  or  nefrlect  of  duty  In  the 
matter  of  hto  agency,  but  that  the  principal  to  alone 
responslltle."  These  are  samples  of  many  others, 
yet  wltb  aU  deference  to  tbe  Judges  who  wrote  them 
it  must  be  declared  by  any  one  who  fully  examines 
the  subject  that  these  statements  are  not  the  law 
of  tbe  subject.  Still  more  plainly  wrons  to  tbe  test 
of  Wharton  on  Agency,  I  686,  where  lie  says:  "  By 
Anido- American  law  a  eervant  wlw  by  negtlgenoe 
to  the  dtocbarge  of  hto  duties  Injnrea  a  third  per- 
son  to  not  personally  liable  to  such  person.**  Story 
on  Amncy,  I  DOB;  Dunlap's  Faley's  Agency,  806,  and 
Branson  Ajfeocj,  BBS,— use  somewhat  similar  lan- 
guage end  are  the Intmnediate  aouroa  of  theerw 
roneoua  Otata  by  theeourts. 

Fully  realislns  the  reeponaibillty  of  detflaring  all 
rbeee  dicta  of  Jadges  and  writen  to  be  wrong,  we 
SSURA.  2 


regard  tfant  fact  as  fully  demooBtrated  by  a  full  re* 
view  of  the  actual  deotsions  on  the  aubjeot. 

Following  back  the  trail  of  these  dfeta,  they  can 
all  be  traced  to  a  dictum  In  a  dtosentlng  opioion  in 
I«ne  V.  Cotton,  12  Mod.  488, 1  Ld.  Raym.  W.  That 
case  waa  one  In  which  the  actual  deotolon  was  that 
the  postmaster  general  was  not  liable  for  the  loss 
of  a  letter  delivered  to  a  post-offloe  clerk.  The 
Question  of  a  servants  liability  for  hto  own  negli- 
gence was  therefore  not  In  the  case.  Yet  in  a 
dtaBentlng  opinion  It  to  said  that  "a  servant  or 
deputy  quaUnvg  suoh  cannot  be  chanced  tot  neg- 
lect." and  as  authority  for  thto  to  cited.  Stone  t. 
Cartwrltfht,  6  T.  R.  411,  which,  again,  was  not  the 
case  of  an  attempt  to  hold  a  aer^'antor  agent  liable 
for  hto  own  negllgenoe,  but  to  hold  a  auperlntend- 
ent  or  manager  of  a  mine  liable  for  tbe  oegUgeaoe 
of  a  workman  employed  by  htm. 

On  the  strength  of  these  caaes  and  others  which 
dODot  atall  estabUsb  tbe  doctrine.  Story  on  Agenoy, 
1 808,  makes  the  statement  that  an  agent  to  not 
generally  Itable  to  third  persons  for  fato  own  non- 
feasance or  omlBsiODS  of  duty  In  the  course  of 
hto  employ  menL  Tbe  same  dfcta  bi«  tbe  source  of 
similar  statements  In  Dunlap^s  Paley*s  Agency,  8B8; 
Bvana  on  Agenoy,  886;  and  In  some  other  text. 
bookB,  but  have  not  rotoled  Ur.  Hechem  In  hto  ad- 
mirable work  on  that  subject.  These  dieta  and 
text- book  statemenrs  based  upon  them  have  bad 
the  peniloloua  effect  of  confusing  the  subject,  be- 
cause they  do  not  dtotingutoh  between  tbe  direct 
liability  of  an  agent  or  eervsnt  to  third  persons  for 
Itreach  of  hto  own  duty  toward  them,  and  an  Indi- 
rect liability  to  them  for  breacb  of  duty  to  hto  own 
employer,  and  fail  to  recognise  or  indicate  the  fact 
that  ao  agent  or  servant  may  owe  duties  to  third 
perKOoa  at  Uie  same  time  that  be  owea  servtee  to 
hto  employer,  and  that  the  common  duty  to  regard 
tbe  rights  of  our  fellowmen  is  none  the  leas  bind- 
ing upon  a  penton  because  he  happens  to  be  at  the 
time  ma  agent  or  servant. 

An  analystoof  all  the  oaaea  on  the  subject  ahows 
that  Id  almost  every  Instance  oegUgenoe  of  an 
agent  or  servant  has  been  held  to  make  him  liable 
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a  cry  came  from  the  top  of  the  new  structure 
And  several  bricks  fell  from  the  top  of  the  wall. 
One  itrudk  plaiotifF  ou  the  bead  inflicting  tlie 
Injnxlei  for  whicb  Buit  was  brougbL  At  Ibe 
time  the  bricks  fell  it  appeared  tbat  tbe  wall  at 
that  place  bad  been  finished  and  tbe  only  per- 
aons  near  it  were  tbe  masons  who  were  gatber- 
Ing  their  tool*  together  to  go  to  another  part 
of  the  buildinf^. 

Further  facta  appear  io  tbe  opinion. 
Meatn.  Ward  ft  John  for  plalDtifl. 

Meun.  Hewitt,  Walker  s  Porter  for 
defendant,  Tbompaon-Uutchiaon  Building 
Co. 

Golemaa,  J.,  delivered  the  opinion  of  the 

court : 

The  Thompson -Hutchison  Building  Com- 
pany, a  corporation,  contracted  to  erect  'a 
brick  building  in  the  city  of  Birmitigham. 
'niompson,  a  corporator,  and  president  of  the 
corporation,  as  its  agent  and  officer,  con- 
trolled and  directed  the  workmen  in  its  con- 
struction. A  brick,  either  without  tbe  ap- 
plication  of  force,  or  hy  force,  fell  from  the 
top  of  the  wall,  which,  in  falling,  sttuck  the 
plaintiff  below  on  the  bead,  and  greatly  in> 
jured  him.  Thompson  was  not  present  when 
the  injury  occurred,  and  was  not  otherwise 
liable  than  as  an  agent  or  officer  of  the  com- 
pany in  charge.  The  first  count  of  the  com- 
plaint charges  that  tbe  defendants  "did  erect 
and  build  a  certain  building  ...  in  so 
careless,  negligent,  and  improper  manner 
that  by  reason  tbereof  certain  brick  fell  from 


said  building, "  etc.    In  tbe  second  count  it 
is  charged  that  the  defendants  "did  erect  andt 
build  a  certain  four-story  brick  building, 
...   to  tbe  height  of  sixty  feet,  witboot- 
any  scaffold,  barrier,  and  safeguard,  to  pro- 
tect persons   .    .    .   from  brick  falling  m)m 
said  building,  when  it  woe  their  duty  to  d» 
so, "  etc.   The  corporation  and  Thompson  and 
tbe  other  corporators  were  jointly  sued.  The 
Jury,  under  tbe  instruction  of  the  court,  re- 
turned a  verdict  against  the  corporation,  and 
in  favor  of  Thompson.    This  statemeut  of  tbe 
case  we  deem  sufficient  to  bring  up  the  ma- 
terial questions  involved. 

The  first  we  will  consider  is,  conceding 
that  the  facts  tend  to  show  negligence  and  a 
liability  on  the  part  of  the  contractor  cor- 
poration, as  averred  in  the  complaint.  Is  one 
who  acts  merely  as  an  agent  of  the  corpora- 
tion,  though  he  may  be  also  in  fact  an  officer 
of  the  corporation,  in  anperintendins  and 
controllioK  the  erection  of  the  building  for 
tbe  contractor,  jointly  liable  with  tbe  con- 
tractor in  an  action  on  the  case  for  such  neg- 
ligence? If  tbe  proof  had  shown  tbat  the 
injury  resulted  from  culpable  negligence  in 
the  construction  of  the  wall,  the  agent  In 
control,  by  whose  orders  it  was  thus  con- 
structed, would  be  guilty  of  misfeasance,  anct 
Jointly  1  iable  with  the  contractor.  We  think 
all  the  authorities  are  to  this  effect.  The 
court  instructed  the  Jury  to  find  the  issue  in 
favor  of  the  defendant  Thompson.  We  will 
first  consider  tbe  correctness  of  this  charge, 
as  applied  to  the  first  count.    All  the  wit- 


to  a  tbird  person  Injured  Itaereby,  provided  he 
would  have  been  liable  If  acting  on  his  owa  betiaU 
under  clroumatanoes  otbertrlse  unobantted,  Tbe 
difficulty  seems  to  vanish  almost  If  not  entirely 
wben  the  teat  of  tbe  Uablltty  of  an  agent  or  ser- 
vant tothlrd  persons  on  aooountofbis  non-feasance 
or  aeirltgence  Is  taken  to  be  hts  doo-perf  ormance  of 
a  duty  toward  them.  Wbere  auoh  duty  and  neg- 
lect thereof  appear  It  see  ma  utterly  unreasonable 
to  say  that  tbe  negligent  penen  diall  act.  be  liable 
merely  because  be  waa  the  agent  or  servant  of 
some  other  person  to  whom  he  mlirbt  also  be  liable. 
To  gay  tbat  liability  for  failure  to  perform  a  duty 
toward  a  person  who  Is  injured  In  cotuequenoe 
afaaU  not  extet  beoanee  the  guOty  person  la  In  tbe 
same  transaction  also  guilty  of  a  breach  of  another 
and  a  distinct  duty  to  a  different  penoa.  Is  to  state 
a  propoeltloa  oondemned  by  the  anidoglea  of  the 
law  as  well  as  by  reason. 

The  doctrine  asserted  In  Hatbb  v.  Tbohpbob- 
HuTOHiBOir  BciLDino  Oo.  Is  supported  by  moat  of 
the  oasee  which  really  decided  thequestlon,  but  tbe 
admission  tbereio  that  numerous  decisioos  fully 
sustain  the  oppoelte  doctrine  admits  too  much,  aa 
tbe  authorities  on  tbe  other  aide  when  carefully 
aUted  reduce  themselvea  Into  little  more  than  dleCo. 

b.  Dedaumt  aoaintt  Udbauy. 

In  Carey  v.  Roohereau,  16  Ped.  Bep.  87.  the  ooort 
says:  *'An  agent  Is  liable  only  to  bis  principal  for 
oon-feesaDce."  and.  as  tbe  case  arose  In  Louisiana, 
bases  the  decision  upon  tbat  rendered  In  Belaaey 
V.  Koobereau,  H  La.  Ana.  1128,  U  Am.  Rep.  U& 
Tbe  case  doee  not  show  what  the  facta  were  out  of 
which  It  arose  and  It  does  not  appear  whether  the 
case  Involved  any  disregard  of  any  duty  by  the 
agent,  or  not.  The  court  adds:  "It  Is  very  doubt- 
ful if  an  agent  per  ae  Is  tlablo  to  third  persons  on 
any  aooount.  A  peieon  acting  as  agent  toranotber 
la  liable  for  his  own  miafeasance,  but  this  results 
S^j  L.  B.  A. 


not  from  the  agency  but  In  spite  of  It.**  Tbe  ob- 
vious comment  on  tfafs  Is  tbat  exactly  tbe  same  rea- 
soning applies  to  a  case  In  which  tbe  agent  is  guilty 
of  mere  negligeoce  with  reqtect  to  tbe  rfghte  of  a 
tblid  peism. 

Ageiols  to  possessiOD  and  control  of  a  bulldlor 
owned  by  a  nonresident  were  held  In  Delaney  v. 
Rochereau.  supra,  not  to  be  liable  for  Injuries  caus- 
ing the  death  of  a  boy  resulting  from  the  fall  of  a- 
balcony  in  front  of  the  boUdlog.  although  tbe- 
agenta  knew  It  to  be  In  a  defective  oondftlon.  Bni 
in  this  case  the  boy  with  eleven  or  twelve  other 
persons  rushed  out  ou  the  balcony  while  attending 
an  entertainment  which  waa  being  given  in  an  un- 
occupied porticD  of  tbe  building,  without  tbe  au- 
thority or  knowledge  of  tbe  agenta  by  aperson  who- 
bad  procured  a  key  Irom  a  neighbor  and  taken 
posBeasion  of  the  premises,  alttaougb  tbe  agents  had 
on  two  or  more  oooaslona  permitted  a  tfmllar  use 
of  the  vacant  pnrntoea.  The  court  sayK  "The  the- 
ory on  whlob  the  suit  rests  la  that  agents  are  liable- 
to  third  parties  Injured,  for  their  non-feasance." 
but  this  theory  the  court  refuses  to  adopt,  declaim 
ing  tbat  an  agent  is  permnally  rcspdnstble  to  hla 
principal  only  for  not  doing  something  which  he 
ongtat  to  have  done,  Tet  with  admirable  clearnesa 
tbe  court  defines  the  liability  of  agents  In  sucb 
cases  as  follows:  "Bvery  one,  whether  he  to  prin- 
olpal  or  agent.  Is  reapooslble  directly  to  the  persona 
injured  by  bis  own  negligence  In  f  ulfllilna  obllca- 
tlons  resting  upon  blm  In  bis  Individual  cbaraotv 
and  which  the  law  imposes  upon  bim  Irdependently 
of  contract.  So  man  Increases  or  dlmlnisbee  hia 
obligations  to  strangers  by  becoming  an  agent  If 
In  the  course  of  his  agencj  be  comes  In  contact 
with  the  person  or  property  of  a  stranger  he  la  lia- 
ble for  any  Injury  he  may  do  to  eltber  by  hto  negH- 
genoe  in  respect  to  duties  Imposed  by  law  upon 
him  In  common  with  all  other  men."  Tbe  true  dla- 
tlnctloD  between  this  case  and  tbose  wfalcb  sustain' 
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nenea  who  had  knowledge  of  the  facta  tes- 
tified that  the  wall  was  caaatnicted  in  a 
workmanifke  mRDner,  aad  tliese  witnesses 
and  others,  who  gave  expert  testimony,  swore 
that  the  bricks  could  not  have  fallen  from 
muj  defect  or  imperfection  In  the  wall  or 
oprnioe.  Nevertheless,  the  In-Icks  did  fall. 
A  peraon  was  seen  standing  at  the  top  of  the 
wall,  near  the  place  from  which  they  fell, 
and  was  lieard  to  say,  "Look  out  I"  The 
eridence  does  not  show  who  this  person  was, 
and  it  seems  be  was  not  discovered,  or,  if  ao, 
he  was  not  examined.  I^wisely  what  caused 
the  bricks  to  fall  is  not  positively  shown. 
Tlie  defendants  contend  that  the  person  seen 
near  the  place  from  where  they  fell  must 
faave  pushed  them  off  the  top  of  the  wall. 
This  may  be  true,  and  it  may  be  that  the 
wciebt  of  the  eridence  tends  to  this  con- 
clusion ;  but,  in  the  absence  of  some  afllrma- 
tive  evidence  that  the  bricks  were  puslied 
over,  is  not  the  admitted  fact  that  the  bricks 
fell  a  circumstance  or  fact  which  the  jury 
bad  the  right  to  consider  In  determining  the 
weight  and  credibility  of  the  defendants' 
testimony  that  they  couid  not  have  fallen 
without  some  external  force  T  The  general 
afllrmatlve  charge  should  not  be  given  in  any 
case  wliere  there  is  conflict  In  the  evidence  aa 
to  material  facts.  We  are  of  opinion  the 
charge  given  was  an  invasion  of  the  province 
€t  the  Jury.  If  the  bricks  were  pushed  over 
by  some  person,  and  did  not  fall  in  con- 
Bcquence  of  a  defect  in  the  wall,  the  defend- 
ants were  not  liable,  under  the  flrst  count  of 


an  a(ieDt*e  liBbiUty  appean.  In  the  lltrbt  of  the  lan- 
gvnge  quoted  from  tbe  opinion,  to  be  In  tbe 
(aot  that  tbe  penoo  Injured  was  on  the  pTemlsee 
without  any  rifffat  to  be  there  and  was  ooneequentlr 
one  to  wbov  tbe  agents  owed  no  duty  whatever  In 
napeoc  to  tbe  condition  of  the  property. 

Nerlisenoe  of  an  esent  to  charjre  of  a  plantation 
In  falllDir  to  open  a  drain  through  the  lands  which 
■erred  to  drain  an  adjoinlnsr  plantation  also, 
whereby  the  adjofnlnit  premisea  were  damaffed  by 
water,  is  beld  io  Feltus  v.  Swan.  tB  Mtas.  416,  to  be 
an  omfaaion  of  duty  to  hto  principal  only  and  not  to 
make  the  agent  liable  personally  to  tbe  adjoloioff 
owner,  Tbe  court  also  refused  to  permit  a  pro- 
poaed  amendmeat  ^anrlnirtfaat  his  neglect  and  re- 
fusal to  open  tbe  drain  ''was  malloloua  and  with  tbe 
Intention  of  Injuring  the  plain  tiff's  aforesaid 
lands."  saying  that  It  would  not  make  tbe  declara- 
Uon  good  "tor  wbatever  motive  operated  on  tbe 
agent  the  obarge  against  falD  was  only  that  he  had 
failed  to  do,  and  doc  ibat  be  bad  done  anythlnir 
Dallclniialy,  and  for  non-feasance  or  omlsfllon  to 
act  at  all  the  agent  Is  answerable  only  to  bis  em- 
ployer." It  is  very  doubtful  If  tbis  decision  Is  a 
sound  one,  at  least  so  far  as  It  denies  the  agent's 
personal  liability  for  m&llclous  refusal  to  open  the 
drain.  Thsoourtbamslt  on  tbe  authority  of  Btory 
on  Agency,  H  808,  8DB;  Dunlap's  Foley's  Agency, 
1 3B9.  and  Wharton  on  Agency.  H  6S5,  SSL  Here  we 
see  tbe  direct  effect  of  the  perpetuation  In  text- 
books as  authority  of  a  purely  oMter  statement 
from  a  dinentlng  opinion. 

Tbe  same  effect  to  mislead  tbe  court  of  suuh 
worthlesr  dicta  thus  cited  as  authority  text- 
writeia  appears  In  Henshawv.  Nohle,70taloEiLSML 
There  In  an  action  against  tbe  ownen  of  premises 
and  contractors  to  erect  a  Iniildtng  ttaereon  and  also 
a  person  employed  to  excavate  the  same,  claiming 
damafrea  for  oegligenoe  In  snob  ezcnvatlon 
whereby  an  adjoining  buUdlng  was  injured,  an  In- 


the  complaint.  This  conclusion  Is  based 
upon  the  assumption,  which  we  think  ckarlj 
established  in  the  present  record,  that  the 
brick  work  on  the  wall  bad  been  completed, 
and  that  no  person  In  the  cmplov  of  the  con- 
tracts, or  under  the  control  of  Thompscm, 
had  any  business  at  the  time  near  the  placft 
of  the  wall  from  which  the  bricks  fell.  We  . 
think  It  clQarly  shown  that  if  an  employ^  or 
laborer  pushed  the  bricks  over  after  the  com- 
pletion of  the  wall,  whether  done  inten- 
tionally or  negligently,  it  was  an  act  not 
within  the  scope  of  his  employment,  nor  was 
it  done  in  the  performnncc  of  any  duty. 
Wood.  Mast.  &  8.  p.  635. 

The  second  count  charges  the  defendants 
with  neglect,  in  their  failure  or  omission  to 
erect  scaffold  or  guards  so  as  to  prevent  brick 
from  falling  to  tlie  ground.  On  this  proposi- 
tion the  defendant  Thompson  invokes  the 
doctrine  that  an  agent  or  servant  is  not  liable 
for  a  mere  omission  or  non-feasance.  The  rule 
is  stated  as  contended  for  io  Story  on  Agency, 
g  808,  and  in  Story  on  Contracts,  ^  171,  and 
there  are  numerous  decisions  which  fully 
sustain  the  text.  Tiiere  are  courts  of  high 
authority  which  hold  differently.  Our  atten- 
tion has  not  been  called  to  any  decision  of  the 
question  in  this  state,  and,  in  declaring  the 
law  which  shall  govern,  we  have  carefully 
considered  both  Hues  of  decisions.  Tbe  prin- 
ciple upon  which  the  rule  is  founded,  as  de- 
clared by  Story,  is  that  there  Is  no  privity 
between  the  servant  or  agent  and  third  per- 
I  sons,  but  the  privity  exists  only  between  nim 


struotion  that  **wbere  there  was  negligence  or  im- 
proper conduct  tn  the  doing  of  an  act  and  Injaif 
was  thereby  done  to  another,  that  an  action  could 
be  sustained  against  the  ngent."  was  held  erroneous 
and  prejudicial.  The  court  said  that  tbe  Instruc- 
tion was  calculated  to  mislead  the  jury  and  to  con- 
vey tbe  Idea  that  negltgenoe  Is  always  to  be  re- 
garded as  a  misfeasanoe  or  positive  wrong  which 
will  subjeet  tbe  agent  equally  with  his  prindiml  to 
liability.  Tbe  oourt,  dtlng  Story  on  Agency.  1 808. 
also  declared  the  rule  to  be  that  an  agent  Is  not  In 
general  liable  to  third  persons  for  bis  own  non-fea- 
rance  or  omlaslons  of  duty  In  the  course  of  bis  em- 
ployment, and  in  applying  tbls  rule  seems  to  bave 
rwarded  It  as  appllcat>le  even  IT  the  agent's  n^ll- 
gence  was  not  nmely  with  respect  to  bis  duty  to 
his  employer,  but  also  to  third  persons  who  were 
injured  thereby. 

A  peculiar  result  of  this  supposed  rule  as  to  non- 
feannoe  appears  in  Brwf n  v.  Davenport,  9  Helsk. 
a.  In  wbloh  s  receiver  of  a  railroad  who  is  a  public 
agent  of  the  state  ta  held  cot  liable  for  negligence, 
even  If  gross.  In  respect  to  tbe  cars  used,  whereby 
an  employ^  Is  Injured,  altbougb  It  is  beld  that  if  he 
bad  knowledge  of  defects  tals  negligence  might  be 
mtefeaeanee  and  positive  wrong  for  which  he  would 
be  liable.  This  subjeet  of  a  receiver's  llatilllty  Is 
not  within  the  soope  of  tbls  note;  but  this  decision 
which  Is  not  In  harmony  wttb  the  ourrent  of  au- 
thorltkeon  this  autdeotilhistrateathe  mlsIeadiDg 
effect  of  tbe  dictum  above  mentioned.  The  court 
says  of  tbe  distinction  between  misfeasanoe  and 
non-feasance  In  such  a  cue:  "Though  It  may  seem 
nice  and  artificial  yet  it  Is  said  by  Mr.  Story  to  be 
well  eatablished."  Ve  have  already  seen  that  It 
was  **establlabed*'  by  a  dfetvm  In  a  dissenting  opin- 
ion. The  court  also  with  an  utter  misconception 
of  the  character  of  this  dfetum  In  the  dissenting 
opinion  soys  it  *^as  determined  byXiorclHoltln 
Lane  v.Ootton,U  Hod. 1  Ld. Bayn. Ml^  that 
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uid  ttM  muter  or  priDcIp&l.  This  relation 
of  privity  is  that  from  which  arises  the 
maxim  retpondeat  tuperior.  The  liability 
of  the  principal  or  master  to  third  persons 
does  not  depend  upon  any  privitv  between 
him  and  such  third  persons.  'It  is  the  privity 
between  the  master  and  servant  that  creates 
the  liability  of  the  master  for  injuries  sua- 
tained  bv  third  persons  on  account  of  misfeas- 
ance ana  non-feasance  of  the  servant  or  a^ent. 
It  is  difficult  to  apply  the  same  principles 
which  govern  in  matters  of  contract  between 
an  agent  and  third  persons  to  tbe  torts  of  an 
agent  which  inSict  injury  on  third  persons, 
whether  they  be  of  misfeasance  or  nnn- 
feasaoce,  or  to  ^ive  a  sound  reason  why  a 
person  who,  acting  as  principal,  would  be 
individually  liable  to  third  persons  for  an 
omission  of  duty,  becomes  exempt  from  lia- 
bility for  the  same  omission  of  duty  because 
be  was  acting  as  servant  or  agent.  The  tnrt 
is  none  the  less  a  tort  to  the  third  person, 
whether  suffered  from  one  acting  as  pnaci  pal 
or  agent,  and  his  rights  ought  to  be  tbe  same 
against  the  one  whose  neglect  of  duty  has 
caused  the  iojury.  We  tliTnli  tbe  better  rule 
declared  in  Baii-d  v.  Shipman,  22  Am.  St. 
Rep.  604.  132  111.  10.  7  L.  R.  A.  128,  In 
which  It  is  held  that  "an  agent  of  the  owner 
of  property,  who  has  the  complete  control 
and  management  of  the  premls^  and  who  is 
bound  tn  Keep  them  In  repair,  is  liable  to 
third  persons  for  injuries  resulting  to  thei 
latter,  while  usin^  the  premises  in  an  ordi-  j 
nary  and  approprmte  manner,  through  the 


for  aegleot  In  an  agent  there  is  no  remeAf  against 
blm." 

Tbe  other  cases  In  which  agenta  or  servants  have 
been  held  not  to  be  liable  to  third  persons  for  their 
nwD  alleged  negligence  show  other  grounds  for  the 
deotsloD,  Buob  aa  a  leek  of  negligence  lo  facts  or  a 
lack  ct  anjr  duty  to  the  pcmon  Injured. 

Thus  a  coDtnetor  or  btied  man  employed  by  and 
•ctlDgunder  direction  of  another  person  in  digging 
a  tunnel  through  an  embankment  with  which  be 
baa  uotbiog  further  to  do,  is  not  liable  for  mere 
consequential  Injuries  to  tUrd  persons  as  to  whom 
be  committed  no  direct  trespesB,  where  tbe  Injurr 
results  more  than  a  year  afterwards  from  water 
flowing  throuKh  such  tunnel  because  it  was  the 
maintenaooe  and  not  tbe  digging  of  the  tunnel  t  bnt 
caused  tbe  inJuTT-  Chapel  v.  Smith,  00  MIoh.  100. 

So  an  agent  In  charge  of  a  damVbo  Is  under  con- 
tract to  follow  directions  of  tbe  owner  In  every- 
thing relating  to  the  stoppage  or  flowage  of  the 
water  cannot  be  held  personally  liable  for  dam- 
ages to  lower  proprletoia  caused  by  the  hreeklnit 
away  of  tbe  dam,  althoogb  It  may  have  hem  Im- 
prudent and  improper  to  raise  suob  a  head  of  water 
with  snch  a  dam,  and  be  abut  tbe  gate  and  left  it 
abut  till  the  dam  gave  way,  aa  It  was  tbe  bualnesa 
of  tbe  owner  and  not  of  itae  agent  to  have  raised 
the  gate  sooner  If  that  should  bave  been  done  end 
he  had  no  authority  to  raise  tt  exoept  when  di- 
rected so  to  do.  HID  T.  Caverlj,  T  H.  H.  SU^  26 
Am.  Deo.  18B. 

And  for  Injury  to  mills  caused  by  tbe  baokwater 
of  a  dam  on  lower  premises  a  defendant  carrying 
on  tbe  lower  mill  for  which  the  dam  was  used  un- 
der a  power  of  attorney  from  the  owners,  is  not 
liable  where  be  had  notblog  to  do  with  tbe  con- 
struction of  tbe  dam  and  bad  made  no  obange  In 
its  height  or  structure.  Brown  Vmper  Co.  v.  Dean. 
U8  Mass.  807, 

Tbe  court  says  In  respeotto  his  llabUlfey  tbat  be 
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neglect  of  such  agent.  And  the  agent  can- 
not excuse  himself  on  the  plea  that liis  prin- 
cipal Is  liable.  It  la  not  his  contract  that 
exposes  him  to  liability  to  third  persons,  but 
his  common-law  obligation  to  so  use  that 
which  he  controls  as  not  to  injure  another." 
See  natea  to  this  case  In  33  Am.  St.  Rep. 
504.  In  EUi$  v.  MeyaughtM,  76  Mich.  237, 
we  find  this  language:  "Hisfeasance  may 
involve  tbe  omission  to  do  something  which 
ought  to  be  done,  as  when  an  agent  engaged 
In  the  performance  of  his  undertaking  omits 
to  do  something  which  it  Is  his  duty  to  do 
under  the  circumstances ;  as  that  when  he 
does  not  exercise  that  degree  of  care  which 
due  regard  for  the  rights  of  others  requires. " 
In  Campbell  v.  Purtiand  Sugar  Oo. ,  62  Me. 
552,  18  Am.  Rep.  503,  it  is  said  :  "It  is  the 
actual,  personal  negligence  of  tbe  agents 
which  constilutes  the  constructive  negligence 
of  the  corporation.  The  corDnratlon  acts 
through  and  by  them,  and  theV  act  for  the 
corporation;  and,  when  their  acts  or  neglects 
result  in  Injury  to  third  persons,  they  are 
equally  responsible  with  their  principal." 
The  rule  Is  broadly  stated  in  14  Am.  &  Eng. 
Encyclop.  Law,  p.  814.  We  might  cite  other 
decisions,  if  deemed  necessary.  We  hold 
tbat  tbe  mere  relation  of  agcn^  does  not  ex- 
empt a  person  from  liability  fbr  any  Injury 
to  third  persons,  resulting  from  his  neglect 
of  duty,  for  which  he  would  otherwise  be 
liable. 

It  is  contended  by  the  defendants,  (1)  that 
tliey  were  under  no  duty  to  erect  saiffoldiog 


had  no  sutdi  control  as  would  authorlie  him  to 
obange  or  remove  any  sueb  atruotnre  erected  up- 
on the  premises  by  tbe  owner.  It  la  very  plain, 
therefore,  that  he  oouJd  not  be  liable  to  other  per- 
sona for  falling  to  do  what  he  bad  no  right  to  do. 

Likewise  an  agent  who  leases  a  house  and  au- 
thorises tbe  tenant  to  eteot  a  eooklng  range  on  the 
premises.  Is  not  liable  for  damage  to  an  aOJolnluR 
proprietor  caused  by  tbe  use  of  the  range,  since 
he  haa  no  connection  with  the  use  of  It.  LabHdie 
V.  Bawley,  n  Tex.  177, 4&  Am.  Bop.  878. 

So  an  agent  who  has  obarge  of  tbe  renting  of  a 
building  owned  by  a  nonrealdenT.  and  proRilsos  a 
tenant  that  he  will  pay  for  conccclfnir  a  drain  with 
a  eewer,  but  expregaly  refuse*  to  take  any  reeuon- 
alhtllty  In  directing  the  work  and  aaya  tbat  author- 
ity mnetbe  obtained  trom  some  other  aouroe.  Is 
not  liable  for  the  negllgenoe  of  tbe  tenant  In  leav- 
ing an  ungarded  excavation  In  the  street  while 
doing  the  work.  Orandall  v.  Loomls,  56  Vt.  Mi. 

The  neglect  of  a  factor^  agent  to  communicate 
to  tbe  bctor  a  meaaage  from  the  alilpper  who  after 
shipping  goods  bom  another  plaoe  to  tbe  factor 
tells  tbe  agent  that  he  does  not  wish  the  goods  sold 
until  further  orders,  does  not  make  such  ageot  lia- 
ble to  tbe  shipper.  The  oouit  says:  "We  cannot 
aee  tbat  there  were  anjr  sutdi  relations  between  the 
agent  and  ablpper  to  render  him  liable  to  blid  for 
the  neglect**  Beld  v.  Humber.  49  Ga.  t07. 

It  would  seem  clear  that  In  such  a  case  the  agent 
owed  no  duty  to  tbe  shipper. 

So  tor  mtamanagement  of  an  eaiate  by  an  agent 
be  la  responsible  only  to  bis  priodiad  and  not  to 
other  persons  who  may  elalm  to  be  the  righUul 
owners  of  the  proper^.  Pblnney  v.  Fbmaey,  17 
How.  Pr.  197. 

Id  a  few  cases  a  general  agent  has  been  aned  for 
aeglfgenoe  of  his  subordinate,  bnt  snob  lfat>llitT 
haa  been  dented  by  tbe  decistona. 

Thustlw  numagef  or  sgentln  charge  ofamfaia 
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at  flafesraardi  to  prerent  brick  from  falllog ; 
■nd  (9)  (h&t,  under  the  circumBtancei,  they 
had  no  right  to  do  so.  The  first  of  these 
proposItloDs  is  asserted  under  the  erldeDce  to 
the  effect  that  it  is  not  cuBtomary  to  erect 
•caflolding  on  the  outside  of  the  wall,  and 
that  the  wall  may  be  built  from  the  Inside 
with  safety.  The  facts  will  appear  in  the 
.statement  of  the  facta  of  the  case.  Our  coa- 
clusion  Is  that,  for  the  purposes  of  this  case, 
the  defendants  were  as  much  bound  to  erect 
scaffolding  or  anfeguards  as  if  the  wtill  had 
tieen  along  the  sidewalk  of  a  public  street 
of  tbecltjof  Birmingliara.  If,  in  the  course 
of  the  erection  of  a  brick  wall  atoog  the  side- 
walk of  a  public  street,  the  mason,  being  at 
work  on  the  tnafde,  should  accidentally,  or 
from  want  of  skill,  let  slip  from  his  hand  a 
brick,  or  inadvertently  cause  one  to  topple 
down,  and  it  should  fall  on  the  head  of  some 
person  pctssing  along  the  public  sidewalk, 
where  be  had  the  Tijtlit  to  be.  there  being  no 
safeguard  or  precaution  to  avert  such  a  pos- 
sible result,  the  principal  or  person  would 
be  1  inblo.  In  sucb  a  case  the  duty  is  so  ap- 
parent, and  the  probable  or  possible  danger 
so  obvious,  that  no  amount  of  testimony  as 
to  the  usage  or  custom  or  comparative  safety 
would  excuse  such  culpable  negligence. 

It  is  next  contended  by  the  defendant  that 
It  W.18  ImpoBsildo  to  errct  a  scaffold  or  safe- 
guards without  occupying  the  space  between 
the  wall  under  construction  and  the  build- 
ing next  to  it,  or  by  using  the  windows  of 
the  adjacent  building,  and  that  they  were 


is  not  liable  tor  the  DeffUgeoce  of  a  person  whom 
be  employs  to  wodc  thereto.  Btone  r.  Csitwrlgbt, 
ST.  R.^  msSBldbrlrfinl  Keoron  fnthlsoase; 
"It  was  never  heard  of  that  s  servaot  who  hires 
laborers  for  his  master  was  answerable  for  all  their 
acts."  and  ilmUar  language  was  used  by  the  other 
Judges. 

So  « iteneral  agent  of  a  oontraotorln  oharge  of 
the  oonstructloQ  of  a  railroad  hut  who  had  given 
general  dlrectlona  to  a  special  agent  of  the  con. 
tractor  In  respeol  to  blast  Ing  at  a  particular  place, 
who  was  tn  Immediate  oharge  of  the  operatlona  io 
wblcb  a  partieuIaT  blast  was  made.  Is  not  liable  for 
the  □egllReooe  of  the  special  agent.  Brown  v. 
Lent,  20  Yb  SHL 

Oaees  In  which  a  llabUitr  of  an  attent  or  servant 
Is  sssrrtnrt  on  the  basis  of  a  contract  relation  are 
maolfeatlj  dMInct  from  the  subject  of  this  annota- 
UoDi  but  a  few  of  these  cases  have  been  cited  oa 
this  subject  and  may  be  noticed  fnr  the  purpose  of 
dIsUogulshlnB  them  from  the  others  here  oonsid> 
and. 

Thus  ttlsbeld  that  a  porter  of  an  inn  who  re- 
eelves  one  third  of  the  porterage  charges  for  par^ 
eels  brought  hr  coach  and  booked  at  the  inn,  is 
DOC  Uatfle  lor  the  loes  of  a  paroel  while  In  the  office 
of  the  Ion  after  be  hss  received  It.  Oavenagb  v. 
Buch.  1  Price.  8SS. 

The  Judges  tn  this  case  seem  to  regard  the  porter 
as  merely  a  servant  of  the  carrier  and  responsible 
onljr  to  bfs  emplofer.  but  there  is  no  finding  that 
the  porter  was  negligent  and  he  was  declared 
agfilnst  as  a  common  porter  of  goods,  etc..  for 
hire,  thus  attempting  to  establlah  a  oontract  rela- 
tioD  between  tilm  and  the  owners.  Hiere  was  also 
a  count  of  trover  In  the  dedamtlOD. 

A  similar  action  was  brought  In  Williams  t. 
Cranston,  t  Stark.  82.  against  the  driver  of  a  stage- 
ooach  for  the  loss  of  a  watch  sent  br  him.  In  whfoh 
the  deolaratlOD  oontahied  eonnts  against  blm  ss  a 


positlTely  prohibited  from  using  elthn  by 
the  owners.  We  do  not  think  this  any  ex* 
cuse.  The  defendants  were  under  no  com- 
pulsion to  erect  the  building.  Tbey  should 
hftTe  provided  for  such  contingencies  in  their 
contract  No  man  can  with~impunity  use 
his  own  property,  or  exercise  any  supposed 
rights  or  privilege,  in  such  way  as  to  en- 
danger the  lives  of  innocent  persons  in  the 
exercise  of  a  public  right  and  privilege. 
Pecuniary  Interest  will  not  excuse  a  nuisanqe 
which  endangers  public  safety.  It  is  un- 
necessary to  cite  authorities  on  this  proposi- 
tion. The  defendants,  however,  are  not  lia- 
ble for  any  neglect  of  duty,  anless  snch 
noglect  was  the  proximate  cause  of  the  in- 
jury. 8o,  In  this  cose,  if  the  defendant  bad 
completed  the  brick  wall,  had  ceased  to  work 
ou  it,  and  some  person,  even  though  an  em- 
ployfi,  of  his  own  accord,  not  actrng  under 
orders,  nor  within  the  scope  of  his  duties, 
nor  In  furtherance  of  his  employment.  Inten- 
tionally or  recklessly  or  heedlessly  pushed 
the  brick  from  the  wall,  which  fell  and 
caused  the  Injury,  the  act  of  such  person, 
and  not  the  neglect  to  provide  safeguards, 
would  be  the  proximate  cause  of  the  injury, 
and  he  alone  would  be  responsible.  Tbere 
is  no  count  counting  on  a  willful  or  inten- 
tional wrong,  nor  do  we  think  the  evidence 
in  the  record  authorizes  such  an  allegation. 

The  main  questions  of  Inqulrv  mav  be 
stated  as  follows:  Did  the  brlca  fall  be- 
cause of  a  defect  In  the  construction  of  the 
wall  or  cornice!   If  so,  the  defendants  are 


carrier  and  a  oount  In  trover,  but  Lttrd  BleDbor* 
ough  In  deoliUog  the  ease  held  that  he  was  not  lia- 
ble In  the  capadty  of  a  carrier  and  that  no  con- 
version was  proved,  but  that  he  was  shown  to  be  a 
mere  servant  and  that  the  loss  appears  to  have  re- 
gulted  from  the  negllgenoe  of  the  master  through 
the  medium  of  his  servanL  Butia  thlsoaselt  ap- 
pean  that  the  watch  was  dellrered  to  the  driver 
after  being  repaired,  to  be  conveyed  by  him  to  the 
owner  but  was  lost  by  the  driver. 

The  lack  of  privity  between  the  owner  of  the 
premises  and  a  subcontractor  who  engages  to  do 
the  plumbing  work  in  a  building  erected  under  a 
contract,  prevents  the  subcontractor  from  belnji 
liable  to  the  owner  for  damages  sustained  after  the 
compledon  of  the  work  tn  consequence  of  the  de- 
fective plumbing.  Blasell  v.  Hoden,  84  Mo.  6B,  84 
Am.  Oea  Tl.  The  oourt  says  the  case  oomes  wltblo 
the  principle  which  exempts  the  agent  or  servant 
from  liability  to  a  stranger,  butthls  question  of  a 
suboontractor'B  relation  to  the  owner  Is  not  con- 
sidered as  a  part  of  this  subject. 

c.  UabtlUy  natatned. 

In  addition  to  the  direct  decisions  on  the  subject 
the  numerous  oases  which  deny  the  master^  1  la- 
bility for  wrongful  or  negligent  acts  of  a  servant 
whiob  are  outside  of  the  scope  of  his  employment 
(found  in  a  nof«  on  that  subject  beginning  with  the 
ease  of  Ritchie  v.  Waller  (Conn.)  In  27  L.  R.  A.  1811, 
usually  assume  that  the  servant  himself  can  be 
held  liable  in  such  a  case.  As  for  instauce  It  Is  said 
in  Bwalnson  v.  North-Eastern  B.  Go.  L.  B.  8  Exch. 
Div.  341.  47  L  J.  Exch.  872,  88  L.  T.  N.  8. 201, » 
Week.  Bep.  4l3,.where  a  master's  liability  was  de- 
nied. "It  is  clear  that  an  action  would  lie  against 
the  driver  of  the  engine  by  whose  negligent  act  the 
deoth  was  caused."  but  noattempt  is  here  made  to 
colioct  mere  dMa  of  this  kind  in  oases  *n  whlob  the 
UablUty  of  the  servaot  was  not  in  Issuer 
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liable  uodcr  the  first  count ;  otherwise,  they 
are  not  liable  under  this  count.  Was  It  a 
want  of  sliill  or  of  due  care,  or  heedlessness 
or  recklessness,  ontlie  part  of  some  employ^, 
at  the  time  engaged  within  the  scope  of  his 
duties  or  employment,  that  caused  the  brick 
to  fall,  and  not  a  defect  in  the  wall?  If  so, 
the  defendanta  were  liable  under  the  second 
count  of  the  complaint.  On  the  other  hand, 
were  Uie  bricks  pushed  off  the  wall  by  some 
employs  after  the  brick  work  of  the  wall  had 
been  completed  in  a  proper  and  workmanlike 
manner,  whose  duties  did  not  call  him  there, 
and  who  at  the  time  was  not  acting  under 

S roper  orders  or  within  the  scope  of  his 
uties,  nor  In  furtlierance  of  his  master's 
contract  t  If  so,  whatever  may  h^n  been  hfs 
motive  or  the  inducement,  the  defendants 
are  not  liable.  The  duty  to  conscniut  scaf- 
folding, in  such  a  case,  is  to  afford  security 
and  protection  during  the  erection  of  the 
wall.  If  the  wall  has  been  fully  completed 
without  Injury,  the  failure  to  construct 
sciuflfolding  cannot  be  regarded  as  negligence 
proximately  causing  injury,  if  the  injury 
was  caused' by  the  fall  ca  a  brick  intention- 
ally or  heedlessly  pushed  off  the  wall  after 
Its  completion. 


Aov., 

The  sureties,  as  such,  on  the  bond  of  the 
contractor,  are  not  liable  In  this  action,  and 
the  bond  had  no  office  to  perform  on  the  trial. 
We  do  not  see  that  there  was  error  In  the  ad- 
mission of  the  record  of  the  incorporation  of 
the  contractor,  nor  Id  the  admission  of  the 
contract  entered  Into  lor  (he  construction  of 
the  building. 

We  do  not  think  the  court  erred  In  refus- 
ing to  allow  the  witness  to  answer  the  ques- 
tion as  to  whether  Davis,  the  brick  mason, 
was  paid  by  the  day,  or  by  the  thousand  of 
bricks  put  In  the  wall.  It  is  possible  that  a 
person  who  is  paid  bv  the  number  of  bricks 
he  may  place,  instead  of  by  the  day,  may  be 
less  careful  in  placing  brick,  but  this  fact 
Is  most  too  remote  to  be  considered  as  tend- 
ing to  show  that  the  wall  was  not  properly 
constructed. 

Nearly  all  the  aasigoments  of  error  In  both 
appeals  are  based  upon  charges  given  and  re- 
fused. We  deem  it  unnecessary  to  mention 
them  la  detail,  as  the  principles  of  law  gov- 
erning the  case  hare  been  plainly  stated. 

There  was  error  In  the  instructions  given 
on  behalf  of  the  plaintiff,  and  error  In  those 
given  for  Uie  defendants. 

Betertid  and  remandtd  on  both  appeali. 


Tbe  ildbllitj  of  a  servant  to  a  third  person  In- 
jured GO  acoount  of  his  neslUnnoe  would  seem  to 
be  clearlr  Implied  abo  In  tbe  decision  In  Oraod 
Trunk  R.  Co.  v.  latbam.  SB  He.  177,  wlilob  holds 
tbe  servant  Uatde  to  hia  master  for  what  the  mas- 
ter has  had  to  pay  on  aooount  of  the  servant's  oeg- 
llgeooe. 

In  Wrii^t  T.  Wllooz.  IB  Wend.  8*8,  IX  Am.  Deo. 
SOT,  while  the  liability  of  the  owner  of  a  teem  for 
the  willful  act  of  tbe  driver  Iniurlns  a  third  per- 
son Is  denied,  the  oourt  sbts:  "Id  a  case  of  strtet 
neaUgenoe  br  Oim  servant  while  employed  la  tbe 
servloe  of  hta  master  I  see  no  re-son  wh;  an  action 
vtU  not  He  against  both  lolutljr." 

In  Johnson  v.  Barber,  10  111.  428,  SO  Am.  Dec.  US, 
the  oourt  holds  that  prUiofpal  and  afcent  may  both 
be  liable  for  damages  caused  br  a  Are  set  by  the 
agent  In  tbe  prosecution  <Ht  the  other's  buiilness 
**If  the  aot  complBloed  of  was  ttlcgal,"  aud  also 
holds  that  the  principal  would  be  Uable  for  tbe 
agent's  act  If  he  "  carelessly  oroegliAently"  set  tbe 
flxe,  but  does  not  ezpreesly  deoMe  as  to  the 
agent's  llabUlir  tf  he  was  merely  aegllgent. 

For  DegllgeDoe  In  respect  to  the  dangerous  oon- 
dltioD  of  premises  in  the  control  of  an  agent  act- 
ing for  a  nonresldeot,  the  agent  who  leasee  them  la 
hidd  liable  to  a  third  person  who  austalns  Injuries 
In  oonseqnenoe  of  their  dangerous  oondltlon  ez- 
istlnfr  at  tbe  time  of  the  lease.  Balrd  v.  Bhlpman, 
TL.B.  A.U8,iaSTU.l«. 

Tbe  true  ground  on  whicb  sn  agent  should  be 
beM  Uable  to  a  stranger  who  Is  Injured  by  his  neg- 
Ugence  la  rapressed  by  the  oourt  In  this  ease  as 
follows:  **It  Is  not  his  oontract  with  tbe  piiodpal 
wbtoh  exposes  him  to  or  protects  blm  from  liabil- 
ity to  third  persons,  bat  his  common-law  obllga- 
tlOD  to  BO  use  that  wtafeh  he  controls  as  not  to 
Injure  another.  That  obligation  la  neither  1n< 
creased  nor  diminished  by  his  entrance  upon  the 
duties  of  agency:  nor  can  its  breach  be  excused  by 
tbe  plea  that  his  principal  Is  chargeable.** 

Bo  in  Campbell  v.  Portland  Sugar,  Co.,  OS  Mtou  SHL 
U  Am.  Bep.  003,  general  agents  who  had  obai^  of 
a  wharf  were  held  liable  for  Injury  to  a  pereon 
who  stepped  Into  a  bole  in  a  part  of  tbe  wharf 
which  was  leased  but  wblcb  tbe  -lessees  were  not 
required  by  their  lease  to  repair.  The  oourt  said 
on  tbe  quastlon  of  negllgenoe:  "It  la  the  aotual 
M  L.R.  A.. 


I  personal  negllgenoe  of  the  agents  wbtoh  conatt> 
tutes  tbe  oonstructlve  negllgeaoe  of  tbe  oorpt»^ 
tlon.  The  corporation  acts  through  and  by  them 

'  and  they  act  for  tbe  corporation,  and  when  their 
acts  or  neglects  result  in  Injury  to  third  parties 
they  are  equally  responsible  with  their  princi- 
pals." 

In  nutny  oases  courts  have  made  ttmilar'decMons 

on  the  ground  that  negllgenoe  was  mlsfeasaDoe. 
Thus  a  man  who  as  agent  for  his  wite  has  the  en- 
tire control  of  theerecttooof  a  building  for  her 
and  of  the  lot  npon  whloh  It  was  being  ereoted.  Is 
liable  tor  negligence  In  falling  to  replace  the  side- 
walk which  was  torn  up  without  bis  direction  and 
which  he  guve  orders  to  put  down  again,  when  iu 
consequence  of  hie  failure  to  replace  tbe  walk  a 
pedestrian  falls  into  a  mt  In  tbe  night-time  and 
Injured.  BUis  v.  HeKaughton,  7B  Bfloh.  287. 

In  this  case  tbe  oourt  says:  "  To  say  that  be  only 
was  guilty  of  a  non-feasance-  an  omission  of  duty 
to  his  principal— does  not  cover  tbe  case.  Be  not 
only  omitted  a  duty  he  owed  to  the  traveling  pub- 
lic, but  by  his  acts  he  Increased  the  danger  and 
every  day  oommltted  a  wrung  and  was  guilty  of  a 
misfeasance  in  beeping  this  walk  torn  up  and 
ttdng  It  as  a  driveway."  The  court  further  de> 
Clares:  "Irreapeotlve  of  his  relation  to  bis  prtnol' 
pal  he  was  bound  while  doing  the  work  to  so  use 
the  premises,  including  this  ^dewalk,  as  not  to  lo- 
Jnre  others.  Htsfcasanoe  may  involve  to  some  ex- 
^t  tbe  idea  of  not  doing;  as  where  an  agent  en- 
gaged In  the  perfmnanoe  of  his  undertaking  doea 
not  do  something  whfeh  It  was  his  duty  to  do  ni^ 
der  tbe  drcumstanoes;  as  for  Instanoe,  when  he 
does  not  exercise  that  care  whloh  a  due  regard  for 
tbe  rights  of  others  would  require:  this  Is  not 
doing,  but  It  Is  the  not  doing  of  that  which  la  not 
imposed  upon  tbe  agent  merrty  by  his  relation  to 
his  principal,  but  of  that  which  Is  Imposed  upoa 
him  by  law  as  a  responsible  individual  in  oommon 
with  all  other  memben  of  society.  It  is  tbe  same 
not  doing  whloh  oonstltotes  negUgenoe  In  any  re- 
lation, and  Is  actionable.** 

So  Id  OBaaifBBBO  v.  WHrtonHB  LtniBBB  Co. 
(Wis.)  posf ,  43B,tbe  court  while  deolariug  it  to  be  well 
settled  tbat  an  agent  or  servant  Is  liable  for  roia- 
feasanoe  only  and  not  for  ooo-fessanoe,  holds  a 
managlag  oSoer  or  agent  llaUe  to  a  workman  for 
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August  QREENBEBO,  Appt.  and  Rupt.t 

t), 

-WHITCOHB  LUMBER  CO.,  Appt.»  and 
Parian  BEMPLE,  Seipt. 


.Wto.. 


4..  PULdnB  an  tnexperleiused  and  1^ 
nonmt  Mipl4^  ailwoAaiamaeblne 

which  has  a  aaw  defeodvelr  and  Inwourelr  tiu- 
tened  to  the  shaft,  which  to  knowo  to  the  em- 
ployer but  not  to  the  employfi,  without  g\vlBg  anj 
iiwlnictloiia  iQ  respect  to  the  daatrer.  readers  the 
emplorer  llatda  for  raanlting  tajuries  to  the  em- 
fiioyh, 

Aa  oflieer  iHu>  is  the  ^neral  man- 
mging'  t^gwt  ot  a  lumber  compao;  may  be 
helil  penonally  liable  for  settios  ao  Inexperl- 
eoced  aad  IvDorftut  employ^  at  work  on  a  m»- 
cliloe  which  the  former  knows  to  be  dangerous. 
3.  A  corporation  and  an  offlcw  thereof, 
both  being  Uabla  for  the  same  act  of  aegllgenoe, 
mar  be  Joined  m  defendants. 

(April  a,  18BS.> 


CROSS- APPEALS  from  orders  of  the  Olrcnlt 
Court  for  Sbawaoo  Conoty  In  an  action 
brought  to  recover  damages  for  personal  inju- 
ries alleged  to  bare  been  caused  bj  the  negli- 
gence of  defendants;  plalntiif  appMlln^  from 
an  order  sustaining  a  demurrer  1^  defendant 
Semple  to  bis  complaint  and  defendaDt  Lumber 
Company,  appealing  from  an  order  overruling 
Its  demurrer  to  the  complaint.  Affirnud  on 
isfendanfn  appeal;  reoerttA  m  jiainti^* 
peal. 

Statement  hy  Newman*  J.: 

The  duly  Terlfied  complaint,  omitting  for- 
mal parts,  is  as  follows:  The  above-named 
plaintia,  hy  Mjlrea,  Marcbetti  &  Bird,  his 
attorneys,  for  a  complaint  alleges  and  shows 
to  the  court:  First.  That  defendant  tbe 
Whitcomb  Lumber  Company,  at  all  the  tlmei 
herein  mentioned,  was,  and  still  Is,  a  cor- 
poration organized  under  tbe  laws  of  Wis- 
consin, ana  doing  business  at  Wbltcomb, 
Shawano  county,  Wisconsin,  where,  among 
other  things,  in  Its  business  ft  operated  a 
fwrtaio  machine  for  tbe  purpose  of  sawing 


■ocRUitence  Id  setting  him  at  work  at  a  defeotlre 
tnoctaine  although  It  says  he  would  not  hare  been 
liable  tor  negllgenoe  merely  in  reapeot  to  the  con- 
ditioa  of  tbe  machine  without  Iiaving  set  the  man 
at  work  upon  it. 

Bo  an  agent  of  the  owner  of  a  house  occupied  by 
«  tenant,  wbo  negilgeotly  filled  up  a  tunnel  which 
lie  bad  dug  to  connect  a  cellar  on  adjoining  prem- 
ises with  a  sewer  under  tbe  leased  house.  Is  liable 
Yor  damages  caused  puob  tenant  by  tlie  overflow 
^  wafer  from  sooh  sewer  on  account  of  the  neg- 
ligent fllllng,  on  tbe  ground  that  hta  sot  was  not  a 
mere  nou-feasanoe  but  a  mtateasanea.  Hartta  v. 
Benoist,  20  Ho.  App.  288. 

And  the  nogllgenoe  of  a  man  In  making  a  tmp- 
■door  on  tiis  wife's  premises  while  acting  as  her 
«gent  makes  him  Uable  to  an  occupant  ot  the 
buHdlng  injured  in  conMijnence  of  a  defect  In  the 
work.  Tbe  court  aaya  Id  regard  to  such  11at)fl]ty, 
"the  present  oaee  seems  to  l>e  one  Dot  of  mere 
noD-feasance  or  omiasloD,  but  of  strict  negligence 
or  wronir.**  Harrlman  r.  Stowe,  B7  Uo.  98. 

Again  a  claim  that  a  man  acting  as  agent  tor  his 
-wUe  in  the  managemwit  of  a  building,  wbo  neg< 
Ugentlyleftopeoanuioetio  the  second  story  of 
the  building  and  afterwards  directed  the  water  to 
t)e  turned  on.  could  not  be  held  Uable  because  his 
aevligence  was  mere  non-feasance,  ia  unsuccees- 
fallymadetn  Bell  Joaselyn,  8  Qrey.  30B.  83  Am. 
Dee.  741.  Tbe  court  said:  *'  The  defendants  omls- 
alon  to  examine  tbe  state  of  the  pipes  in  tbe  house 
before  causing  the  water  to  be  let  on  Is  a  non-tees- 
«noe.  But  If  he  had  not  caused  the  water  to  be 
let  on  that  non-feaaaooe  would  not  have  Injured 
the  plaintiff.  .  .  As  the  faota  are  the  noo-feaa- 
«Dca  caused  the  act  done  to  be  a  misfeasance." 
Tbe  court  therefore  deoidea  tbe  case  on  the  tbeory 
that  defendant's  negligence  constitute  a  mlsfeas- 
«Dce,iMit  did  not  expressly  decide  whether  or  not 
he  oobM  tare  been  beM  liable  for  a  mere  non- 
feasance. 

Likewise  tbe  Diligence  of  an  agent  or  em- 
ploy6  when  hauling  wood  in  falling  to  put  up  the 
-bars  where  be  passed  through  a  fence.  In  conse- 
quence of  whieh  hogs  eaoaped  from  pasture  to  a 
nllroad  and  were  killed,  makes  him  liable  to  tbe 
-owner  of  the  hogs,  HoroM-  t.  lawienoe,  87  N.  J. 

L.ia. 

aSL.R  A. 


The  court  says  in  this  case:  "His  conduct  was 
not  mere  neglect— it  was  Intenriona!  and  wlllfU 
violation  of  his  autborl^.  It  was  his  own  mis- 
feasance for  which  as  servant  he  cannot  In  aoy  re> 
speot  claim  (exemption  against  the  party  Injured.** 

How  much  trouble  mere  dicta  can  make  especi- 
ally when  stated  as  autborfty  in  text-books  ap- 
pears in  a  ooDsiderable  number  of  the  above  oaass 
In  which  the  courts  have  struggled  to  avoid  con- 
flict witb  the  supposed  nUe  against  an  agent's  or 
servant's  liability  to  third  persons  for  non-feas- 
anoe.  The  needless  eltort  to  reooncUe  a  reasona- 
ble decision  with  this  ambiguous  and  misleading 
rule  has  all  been  caused  by  the  Indefensible  olta- 
tion  In  lext-lwoks  of  luob  a  dfetim  to  a  dlnentlng 
opinion  on  another  subject. 

Tbe  arcblteot  of  a  building  wbo  also  auperfn- 
tended  Its  construction  was  held  liable  for  an  In- 
jury to  a  workman  upon  It,  caused  by  Insuflk 
ciency  of  girders  or  columns  used  in  Its  oonitru<v 
tlon,  or  else  by  tbe  negligent  attempt  made  undas 
direction  of  the  architect  to  raise  the  building. 
Lottman  v.  Baroett,  82  Uo.  ISO. 

The  court  declares  that  "  for  negUgenoe  be  Is  r^ 
sponsible,  not  merely  to  his  emplc^w.  but  to  per> 
sons  injured  by  reason  of  his  acta.** 

A  distinction  between  non-f easanoe  and  mlsfea^ 
anoe  is  also  made  In  tbe  case  of  Nowell  v.  Wright, 
8  Allen,  im.  to  Am.  Dec.  as,  In  whtoh  It  was  heM 
that  De^igenoa  In  opening  a  dnw-brMgei  whioh  n 
was  lawful  to  open  In  a  proper  mannor,  was  mis- 
feasance.  This  was  a  case  of  a  salaried  olBoer  and 
this  note  does  not  aim  to  include  cases  about 
public  ofBcers,  but  only  those  as  to  the  agents  ot 
servants  of  private  persons. 

In  discussing  the  Uahlllty  of  persona  who  par- 
ticipate in  a  display  of  fireworks  in  a  public  street 
the  court  says  that  all  participants  In  tbe  creation 
of  a  public  nuleaooe  are  liable  to  answer  for  Its  ill 
effects  without  regard  to  the  fact  that  they  In  sooh 
affair  were  but  the  agents  of  other  persons^  Jenns 
V.  Sutton.  48  N.  J.  L.  SST,  80  Am.  Rep.  678. 

In  holding  persons  liable  for  negligently  Injur- 
ing buildings  in  removing  than  It  Is  said  In  Blofc. 
ford  V.  Btobards,  IM  Hass.  188,  "  whether  servants 
or  oontractors  they  were  liable  XOr  the  damagei 
oansed  to  tin  pbUntm  property  br  4Mr  tortloni 
acta  or  mlsfeasanoe.** 
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timber  Into  firewood,  vhlch  aawinc  machine 
consisted  of  a  large  circular  steel  saw,  at- 
tached to  a  frame,  and  run  bv  steam  at  a  high 
rate  of  speed.  That  at  all  times  herein  men- 
tioned aaid  defendant  Parian  Semple  was  an 
officer  of  said  defendant  oompany,  and  as 
such  officer,  as  plaintiff  la  Informed  and  be- 
lleves,  had  full  charge,  management,  con- 
trol, and  superTieion  of  said  sawing  maclilne 
and  assigning  of  employes  to  operate  the 
same,  and  caused  the  same  to  be  built  ex- 
pressly for  said  company,  and  erected  on 
their  grounds  and  used  In  their  business. 
That  said  sawing  machine,  as  plaintiff  is 
informed  and  believes,  was  dangerous,  de- 
fective, and  unfit  for  use,  and  of  tTdangcruus 
and  unsafe  design  and  plan.  That  said  saw 
was  improperly,  defectively,  and  insecurely 
faitened  to  the  shaft  upon  which  it  re- 
ToWed,  all  of  which  was  well  known  to  both 
of  said  defendants  at  all  times  herein  stated, 
and  for  a  long  time  prior  to  February  14, 
1892.  That  on  or  about  the  14tli  day  of  Feb- 
ruary, 1892,  said  plaintiff  entered  the  employ 
of  said  defendant  corporation  as  a  common 
laborer,  and  was  placed  by  said  company  at 
work  about  said  sawing  'machine,  and  sta- 
tioned by  it  In  front  of  the  same.  Tbnt 
there  was  no  barrier  erected  between  said 
saw  and  the  place  where  plaintiff  was  sta- 
tioned, or  guards  of  anv  nature  or  descrip- 
tion, and  that  It  was  a  aangerous  aud  unsafe 
place  In  which  to  place  a  man  to  work. 
That  said  plaintiff  was  wholly  laexperienced 
In  work  In  saw-mills,  or  about  sawing  ma- 
chiaes,  or  any  similar  kind  of  work,  all  of 
which  was  well  known  to  boih  of  said  de- 
fendants.  That  neither  of  said  defendants 


gave  plaintiff  any  Instructions  whatever  aa 
to  the  dangiTS  attendant  upon  such  work,  or 
Informed  btm  of  the  dangerous  constructioD 
of  said  machine,  or  the  defeetlTe  oonditloD 
thereof,  and  that  It  was  all  unknown  to  this 
plaintiff  until  after  the  Injary  hereinafter 
mentioned.  That  on  the  16th  day  of  Feb- 
ruary, 1892,  and  the  day  after  said  plaintiff 
entered  upon  the  performance  of  his  duties 
as  aforesaid,  and  while  In  the  employ  of  said 
defendant  company  at  the  place  designated 
by  them  for  him  to  work,  the  said  saw,  by 
reason  of  Its  defective  construction  and  de- 
fectlTe  and  insecure  fastening,  while  the 
same  was  revolviue.  became  separated  from 
the  abaft  to  which  It  was  fasten^,  and  struck 
this  plaintiff  with  great  force  upon  his  left 
arm  and  shoulder,  and  otherwise  injuring 
his  body,  by  reason  of  which  plaintiff  be- 
came for  a  long  time  sick  and  loQie,  and 
was  prevented  from  prosecuting  his  work  as 
a  laborer  or  any  work  whatever,  and  suffered 
great  bodily  pain,  and  was  put  to  xreat  ex- 
pense for  medical  assistance  and  other  care, 
and  that  said  left  arm  and  shoulder  have  be- 
come permanently  stiff,  so  that  he  is  unable 
to  use  them  for  any  manual  labor,  thoa 
greatly  impairing  his  ability  to  earn  a  liv- 
ing, all  to  his  (Wnage  in  the  sum  of  ten 
thousand  dollars.  Wherefore  plaintiff  de- 
mands judgment  against  said  defendants  for 
the  sum  of  ten  thousand  dollars  and  costs." 
To  this  complaint  each  defendant  interposed 
a  separate  demurrer.  The  demurrer  of  tiie 
defendant  the  Wliitcomb  Lumber  Company 
specified  as  grounds  therefor:  First,  that 
several  causes  of  actitm  have  been  iminop- 
erly  united ;  second,  that  the  complaint  doca 


The  fact  that  a  person  wbo  employs  a  laborer  on 
oertalp  work  was  blmsclf  merely  rd  agent,  wblcb 
fact  was  known  to  tbe  laborer,  does  not  relieve 
trim  from  liabiUtr  tor  negllgenoe.in  f umtabtog  the 
workman  with  a  detwttve  obalo  wblob  be  repre- 
sents to  be  Bufflclent,  but  which  breakg,oauslDg  bim 
an  Injury.  Malone     Uorton,  84  Mo.  490. 

A  ratlroad  englDcer.  by  whose  oepliffeDoe  a 
BWltobman  enaaged  la  making  up  another  train 
Is  Injured,  ta  beld  in  Uartln  v.  LouiBvllleft  N.  R. 
Co..  06  Ky.  SU,  liable  with  tbe  company  for  ttie  in- 
jury. Tbe  court  said  of  bim:  "Of  oourne  the  ap- 
pellee RobtDflon  Is  liable  directly  for  his  own  Qepll- 
Sence.  and  cannot  escape  responsibility  on  tbe 
coct^ntloQ  that  he  was  acting  merely  as  agent  for 
another."  Tbe  negligence  of  the  engineer  In  tbie 
case  ooosiBted  In  leaving  cars  which  he  bad  kicked 
Into  the  yard  too  close  to  another  track  whereby 
the  switchman  was  struck  and  koooked  oft  from 
the  aide  of  other  can  when  panlng  them. 

In  holding  a  person  liable  for  improperly  re- 
moving tbe  lateral  support  of  land  although  he  did 
not  own  the  land  where  he  made  the  ezoavatlon. 
tbe  court,  white  It  says  that  he  "appears  not  to  bare 
been  an  agent  of  tbe  owner  of  tbe  land  but  to  bare 
removed  the  soli  therefrom  for  his  own  lieneflt," 
■ays  that  "even  an  agent  of  the  owner  of  tbe  ad- 
joining land  would  lie  liable  for  hJs  own  dcrU- 
gence  and  positive  wrongs."  Gllm<»e  v.  DrlecoU, 
US  Haas.  IM,  28  Am.  Bep.  81S. 

In  holding  an  fnauranoe  company  liable  for 
negligence  when  oo-operatlog  in  the  management 
of  a  steam  boiler  which  burst,  causing  injury  to 
adjaoent  property,  It  is  sali  in  Tan  Winkle  v. 
American  Steam  Boiler  Co.,  fit  N.  J.  L.  ^  that 
every  person  Is  mponslMe  wbo  parttdpatea  In  a 
substantial  degree  In  snob  management,  whetlm 


he  be  a  contraotor  wttb  the  owner,  or  bis  swvant, 
or  even  a  mere  volunteer. 

Engineers  employed  to  erect  a  boiler  and  who 
are  in  charge  of  the  pranlsea  for  tbe  purpose  of 
testing  (be  boiler  were  held  liable  for  damages  re- 
sulting from  their  negligence  In  Witte  v.  Hague. 
2  Dowl.  &  R.  83.  But  this  can  hardly  be  regarded 
as  tbe  negligeooe  of  an  agent  or  servant  since  It  is 
expressly  found  in  the  case  that  tbe  engineers 
were  la  control  of  tbe  premlsee.  and  were  testing 
tbe  boiler  rather  as  contractors  than  aa  employee. 

Other  instances  of  holding  servants  liable  to  third 
persona  for  negligence  are  to  be  found  under  tbe 
division  CUIJ  as  to  joint  liability  of  master  and 
servant. 

fL  Zb/eQou)  servants. 

The  dootrine  la  now  fully  eetablisbed  In  this 
country  thataserrantis  liable  to  hlsfellowservaot 
for  negligence  whereby  tbelatter  la  Injured.  Hara 
V.  UolDtyre,  8  L  .B.  A.  4C0, 8S  Me.  240:  H  Inds  v.  Har- 
bou,  68  Ind.  121;  Hinds  v.  Overecker.  66  Ind.  H7, 81 
Am.  Bep.  Hi;  Rogers  v.  Overton.  ST  Ind.  410;  Os- 
borne r.  Morgan,  180  Mass.  lOS,  89  Am.  Kep.  437, 
overruling  Albro  v,  Jaqultb,  4  Oray,  99,  A4  Am. 
Dec  68;  G-rlfflths  T.  Wolfram.  S3  Minn.  Iffi;  Wright 
V.  Roxburvh,  ZCt.  Sea.  Gas.  8d  Series.  748. 

A  mere  dictum  to  tbe  contrary  appean  in  South- 
oote  V.  Stanley,  as  reported  in  1  Hurlst.  &  N.  Hf, 
28  L.  J.  Bxch.  839. 

In  declaring  the  liability  of  one  servant  to  an- 
other who  Is  Injured  by  bis  negligence  the  court  In 
Hinde  v.  Harbou,  tupra,  very  pertinently  says: 
"We  do  not  clearly  pwoetvehowlt  can  well  be  that 
In  a  little  community  of  employes  of  tbe  same  em- 
ployer upon  tbe  same  general  iradertakiog,  tb* 
eommoD  dotlea  of  man  to  man  in  society  genenUly 
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not  itAte  &ctB  sufficient  to  constitute  ■  cause 
of  action  against  the  defendant  the  Wblt- 
comb  Lumber  Compaoy.  The  separate  de- 
murrer of  Parian  Semple  specified  as  grounds 
therefor :  First,  that  several  causes  of  action 
bare  been  Improperly  united ;  second,  that 
the  complaint  does  not  state  facts  sufficient 
to  coDStitute  a  cauae  of  action  against  the 
defendant  Parian  Bemple.  The  plaintiff  hav- 
ing made  a  motion  to  strike  out  as  frivolous 
each  of  said  demurrers,  and  tlie  same  comiug 
on  for  argument,  the  demurrer  of  the  defend- 
ant the  Whitcomh  Lumber  Company  was 
overruled,  and  the  demurrer  of  the  defend- 
ant Parian  Semple  was  sustained.  From 
the  order  overruling  the  demurrer  of  the 
Whitcomb  Lumber  Company  said  defendant 
the  Whitcomb  LumtKr  Company  appeals, 
and  from  the  order  sustaining  tbe  demurrer 
of  the  defendant  Parian  Semple  the  plain- 
tiff, August  Qreenherg,  appeals. 

MeatTB.  Mylrea,  MarchettI  ft  BIrdi  for 

Greenbtrg: 

The  facls  alleged,  If  true,  make  defeodaot 
Semple  personafly  liable.  It  is  not  a  esse  of 
mere  oon  feassDce,  failure  to  do  what  bis  duty 
to  the  company  required  him  to  do.  For  such 
alone,  no  liability  nould  exist 

Mecbem,  Agencv,     688,  569. 

But  for  either  misfeasance  or  malfeasance  he 
b  personally  liable     all  the  authorities. 

Bdl  V.  Josaelyn,  8  Gray,  809,  63  Am.  Dec 
741 ;  Os&9m0  v.  Morgan,  180  Mass.  103. 89  Am. 
Rep.  487;  Ddaney  v.  Roehereau,  84  La.  Ann. 
1128,  44  Am.  Rep.  466;  Harriman  v.  i^tom, 
67  Ua  98;  Mechem.  Ageocy,  640,  671 
ttmq^i  1  Am.  ft  Eng.  Encyclop.  Law,  p.  407; 


Story,  Agency,  %%  811,  813;  Bishop,  Non- 
Oont.  L.  §8  ^2,  627,  696. 

This  liability  ezista.  not  because  of  tbe 
ageocy,  but  in  spite  of  It. 

Oarey  v.  Bochereau,  16  Fed.  Rep.  87. 

The  defendant  Semple  owed  tbe  duty  to  all 

Eirsons  with  whom  he  came  in  contact  not  to 
lure  them  by  his  n^ligence. 
Shearm.  ft  Redf.  Neg.  g  113;  Briiton  v. 
Green  Bay  <£  Ft.  H.  Water  Workt  Co.  81  VTls. 
48;  Bri^  T.  BamHt  A  B.  09.  36  L.  R  A. 
624,  bS  Wis.  390. 

Positive  afflnnative  acts  of  negligence  are 
aUeged. 

Semple  himself  has  built  a  defective  ma- 
chine, be  knows  its  defective  and  dsogerona 
condition,  he  places  it  in  the  yard  to  M  usel 
by  employes  who,  be  knows,  will  endanger 
their  lives  by  such  use.  Tbis  Is  an  act  of  neg- 
ligence for  which  he  is  liable  to  anyone  in- 
jured tbereby.  It  is  a  positive  wrong  on  his 
part.  Tbe  fact  that  be  does  it  as  agent  for  an- 
other, and  also  binds  that  other,  makes  it  none 
tbe  less  a  wrong  on  his  part. 

Peck  V.  Oooper,  113  111.  103.  54  Am.  Rep. 
281;  Bennetiv.  Ivea.  80  Conn.  839;  Griffithav. 
Wolfram,  33  Minn.  186;  Hawkesworth  v. 
Tlwmpaon,  98  Mass.  77,  98  Am.  Dec.  187; 
BiehardKn  v.  EimbfUi,  28  Me.  463;  OrmpdeU 
V.  PorOand  Sugar  Oo.  63  Me.  663. 16  Am.  Rep. 
508;  Orane  v.  Onderdonk,  87  Barb.  47. 

The  actual  wrong  la  that  of  the  officer. 
Were  the  company  reouired  to  pay,  they 
would  have  their  remeay  over  agauist  the 
actual  wrongdoer. 

Cooley,  Torts,  145;  Brokaie  v.  Ne^o  Jersey 
R.  dk  Traiup.  Go.  Zi  N.  J.  L.  838.  00  Am. 
Dec.  660;  Uerner  v.  LawrencB,  87  N.  J.  L.  46; 


should  cease  to  exist  aod  as  a  eonsequenoe  llaldUtr 
for  breaches  of  them." 

Tbe  liability  of  one  servant  to  another  for  negll- 
fience  does  not  depend  on  any  contract  relation, 
but  fellow  servants  owe  to  each  other  the  duty  to 
exerctae  ordinary  care  and  prudenoe  Id  the  trans- 
aotloo  of  their  work,  and  for  failure  to  do  so  are 
Uable  at  oommon  law  to  each  other  for  reeultinv 
personal  injury.   Hare  v.  Molntyre,  tupra. 

In  discuaalnfr  the  liability  of  the  ownem  of  a 
buUdlng  for  an  Injury  to  a  workman  employed 
a  contractor  It  la  said  that  if  the  owners  lo  dolne  a 
certain  piece  of  work  acted  only  as  employes  or 
aventsof  the  contractor  and  were  guilty  of  nescU- 
geooe  Id  dotn^  bo,  they  would  be  liable  for  an  In- 
jury thereby  caused.  Orifflibs  v.  Wolfram,  fS 
innn.lfl6. 

Tbe  court  further  declares  that  where  several 
persona  are  eniraged  In  the  same  work  in  whkth  rhe 
neffllg«Dt  or  unskillful  performance  of  his  part  by 
one  may  oauae  Injury  to  tbe  others,  ft  Is  the  duty 
of  eaofa  to  the  others  engaged  Id  tiie  work  toexer- 
Olae  the  oare  and  skill  ordinarily  employed  by 
pmdentmeo  In  similar olroumstanoes.  Itwaa  there- 
fore held  that  tbe  person  to  whose  neiiUiienoe  (If 
there  was  any  neffliffence)  the  iusufficieDcy  of  the 
centerpiece  of  an  arch  was  due  would  tie  liable  to 
a  workman  Injured  In  ooDsequenoe  of  It,  uiilesa  he 
was  also  negligent, 

nx.  Joint  IfobfKtv  of  maater  and  servant. 

Some  conflict  appears  on  the  question  of  the 
i^ttojoto  master  and  sarvaDtas  defendants  la 
an  aetloQ  tor  tbe  servant's  negllguioe,  bat  most 
eases  aUowtt. 

In  PaisoDS  T*  Wlaohell,  6  Cosh.  BK,  B  Am.  Dea 
riB,Uwasbeld  that  a  joint  aolKn  aiialnst  master 
88  1.  R  A. 


and  semnt  fbr  the  serTanfi  neffllgenoe  in  drirtiv 
the  master^  horses  and  carriage  In  his  absenoa 

cannot  be  maintained. 

The  reason  for  this  decision  seems  to  be  chiefly 
the  InjuBtloe  that  might  ensue  If  a  Joint  Judgment 
was  rendered  by  reason  of  tbe  InablUty  of  the  mas- 
ter in  such  case  if  obliged  to  satisfy  an  executkm 
against  them  to  call  on  the  servant  for  reimburse- 
ment or  even  for  oontribution. 

The  court  in  Parsons  v.  Winohell,  mpnt,  dtstln- 
ffulshes  the  ease  in  Hlohael  t.  Alcstree,  S  Lev.  118, 8 
Keb.  8S0,  on  the  ground  that  Id  that  case  "it ap- 
pears that  tbe  principle  of  the  decision  was  that 
the  master  though  absent  liad  ordered  his  servant 
to  train  Intractable  horses  In  a  place  constantly 
frequented  with  passengers,  and  was  therefore 
gnllty  of  the  act  of  trainlog  them  (here,  jointly 
with  the  serrant,"  andquotea  from  that  case  tbe 
statement:  **!(  shall  be  intended  the  nuister  sent 
the  servant  to  train  the  hones  there." 

The  case  of  Wfaltamore  v.  Waterhouse,  4  Oar.  A 
P,  388,  which  was  brought  Jointly  against  a  ooacli- 
man  and  his  employer.  Is  also  dlstlngulahed  la 
Parsons  v.  Winohell,  supra,  as  one  in  which  tbe 
oourt  did  not  actually  decide  the  question.  In  that 
case  although  the  court  on  being  referred  to  tits 
case  of  Micboel  v.  Alestree,  declined  to  require  a 
discharge  of  either  ooaohman  or  employer  ss 
the  question  would  sfterwards  be  open  for  ar* 
rest  of  judament,  the  plainturs  counsel  thereupon 
oonseoted  to  tbe  acquittal  of  the  ooachmao  and 
proceeded  against  the  proprietors  alone. 

Tbe  liability  of  the  principal  and  agent  for  the 
latter^  negilgMioe  was  held  in  Oampbell  v.  PoeU 
tend  Bu«arCo»aHe.fiSa,18Am.Rep.  IMS.  sot  to 
be  Jolntbutseveral  on  the  authority  of  PanonsT. 
WInobeO.  mtpra. 
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Wright  r.  WOeox,  19  Wend.  848.  SS  Am.  Dec. 

«07;  PMpi  V,  Wait,  80  N.  T.  78;  Suydam  v. 
Moore,  8  Barb.  858;  Moore  v.  Fitchhurg  R. 
Corp.  4  Grar,  465.  84  Am.  Dec.  88;  Qitmore  v. 
Driteoll,  122  Mass.  199.  2S  Am.  Rep.  813;  iieAf 
T.  Peterxon.  91  HI.  288:  Weber  v.  Weber.  47 
HIch.  6S9;  Bergliof  t.  McLonaid,  87  lad.  549; 
DeerlDg,  Neg.  g  ^1. 

If  botii  corporation  and  aeent  are  liable, 
they  may  both  be  joined  in  this  action. 

Shearm.  &  Redf.  Neg.  ^  116;  1  Wait,  Pr. 
181;  Deerlng.Neg.  231;  Johnton  v.  Barber,  10 
111.  436,  00  Am.  Dec.  416;  PAOpB  v.  Wait, 
€Upra. 

Me*tT*.  Goodrlek  A  Ooodrlek,  for  de- 

fendaats; 

Plaintiff  does  not  make  a  cue  by  sfmply 
alleging  that  the  defeodaut  baa  been  guUty  of 
negligence. 

Qoff  T.  Chippewa  River  <t  M.B.09.S^  Wis. 
1387;  Hazwell,  Code  PI.  p.  241. 

Where  the  Degligence  conslata  in  the  omis- 
sion of  a  duty,  the  lactB  which  are  relied  upon 
must  be  alleged. 

8  Estes,  PI  g  2010. 

It  Is  incumbent  on  the  plaintiff  to  allege  In 
his  complaint  and  prove  on  the  trial  "that  de- 
fendant was  negligent,  and  it  cannot  be  con- 
jectured from  the  mere  fact  of  the  accident." 

Jtedmond  t.  Delta  Lvmber  Co.  96  BUcb.  S45; 
Ling  v.  8t.  Paul,  M.  <e  M.  B.  Co.  60  Minn. 
160;  Van  den  Sevvel  t.  National  Furnace  Co. 
64  Wia.  636;  I^$ehel  v.  Chicago,  M.  ASt.  P.  R 
Co.  63  WlB.  888;  Johnson  t.  Athland  Water 
Co.  77  Wis.  58;  Whittcam  j.  Witeonain  A  M. 
B.  Go.  68  Wia.  418;  Johnton  v.  Boston  Tote- 
Boat  Co,  186  MasB.  211,  46  Am.  Rep.  458; 


Cmnt T.  8t.  Paul  A8.  0.  ROikSO  Minn. 31 ; 
Sliega  T.  Weiul  d  V.  Mfg.  Oo.  84  Wia.  148. 

The  complaint  does  not  flpecify  any  defect 
in  the  construction  of  the  machinery,  known 
10  the  defendant,  which  caused  die  saw  to  be- 
come loosened  from  the  shaft.  If  the  saw  be- 
came loosened  from  the  arbor  through  some 
cause  not  alleged  in  the  complaint  the  plaintiff 
fails  to  make  out  a  case. 

Loekwood  v.  Ckieago  dk  N.  W.  B.  Go.  56 
Wis.  500. 

For  aught  that  appears  from  the  complaint, 
the  plaintiff's  Injuiy  was  purely  acclaental, 
unforeseen,  and  unaccountable. 

Wood  V.  micago,  M.  d  8t.  P.  B.  Oo.  01  Wis. 
196;  SehulU  t.  Ckieago  A  N.  W.  B.  Co.  Vt 
Wis.  616. 68  Am,  Rep.  881;  Barrit  v.  Cameron, 
81  Wis.  289. 

The  master  is  not  liable  for  accidents  not 
likely  to  happen. 

14  Am.  &  Eng.  Encydop.  Law,  p.  891. 

Nor  for  injurin  which  appear  to  be  the  n 
suit  of  an  unaccountable  accidenL 

Morri»on  t.  Pkillipa  db  G.  OonHr.  Oo.  44 
Wis.  405,  28  Am.  Rep.  599;  8i^n  t.  O^eago 
A  N.  W.  R.  Co.  46  Wis.  259. 

The  plaintiff  was  not  a  servant  of  the  de- 
fendant Semple,  neither  was  Mr.  Semple  mas- 
ter in  the  sense  which  would  make  him  liable 
for  a  neglect  on  the  part  of  the  defendant, 
Whftcomb  Lumber  Company,  in  fumiablng 
and  providing  reasonably  safe  nutcbinery  ana 
appliances.  For  this  reason  the  separate  de- 
murrer of  defendant  Semple  was  properly  sus- 
uined. 

14  Am.  &  Eng.  Eocyclop.  Law,  p.  875; 
Thomas  v.  Wine/ietter,  6  N.  Y.  897,  67  Aol 


8o  It  la  held  In  Mulcber  v.  Uetbodlst  Beltfflous 
800.,  12s  Mass.  <67,  that  members  of  a  committee 
who  as  afreota  of  a  rellgous  society  make  a  con- 
tiact  for  the  buildlns  of  a  staginfir  to  be  used  in 
palntiava  obnrofa,  andacoeptedtheatafflnir.  which 
•fterwaxds  falls  and  causes  Injury  to  a  worionan 
enffatred  tin  painting  the  church  for  anotber  con- 
traoior,  if  liable  for  nwltirenoe  cannot  be  sued 
Jointly  with  the  aootety  lor  wbtob  they  acted. 

Bat  one  who  sratnltotuly  anperlntenda  the 
work  of  opening  tbe  walls  of  a  sewer  and  replac- 
ing the  earth  around  It  bo  loosely  that  water  es- 
-capee  to  the  damage  of  the  Dclgbborlng  proprietor, 
waB  held  In  Hawkeswortb  v.  Thompson,  98  Hass. 
7T,  m  Am.  Deo.  187,  to  be  jolntlr  liable  with  the 
owner  of  tbe  premises  for  whom  OtB  work  was 
-done  and  who  participated  In  doing  It,  on  the 
ground  that  both  were  negUgent  tn  respect  to  di- 
recting tbe  workmen. 

Other  oaaea  bold  the  UablUty  of  Uie  master  and 
Servant  to  be  Joint  even  if  tbe  aotna)  n^lgenoe  la 
that  of  the  servant  only  and  tlie  master  held  liable 
only  by  virtue  of  bis  relation  to  the  servant. 

Thus  for  negllgenoe  In  conducting  a  railroad 
train  the  engineer  and  aremao,  who  were  negli- 
gent, are  held  liable  with  tbe  railroad  company  for 
«o  injury  thereby  caused,  suoh  as  tbe  klUlag  of  a 
•ow  on  tbe  track.  Snydam  v.  Moore,  8  Rorb.  StSS, 

So  In  Martin  v.  Louisville  &  B.  Oo.,  95  Kj. 
4U,  M  Ky.  L.  Bep.  160.  a  netillgent  railroad  en- 
glneerand  the  company  wbtch  employed  him  were 
held  liable  for  his  oegUgenoe  In  the  same  action. 

Bo  the  owner  of  a  team  of  horses  is  Jointly  liable 
with  bis  son  who  was  driving  tbem  in  his  employ- 
ment, for  the  latter's  negligent  driving  whereby 
he  ran  over  and  injured  another  penum.  Pfaelpe 
v.Walt.BON.  T.TO. 

The  nablll^  of  mastM:  and  servant  to  a  Joint  ao 
1?8  L.  H.  A. 


tion  for  the  servant's  negllgenoe  is  also  sustained 
in  Hontford  v.  Hughes.  8  B.  D.  Smith,  fiBl,  In  which 
It  is  said  that  the  masters  were  not  preeeot  nor  In 
any  wise  concerned  in  the  injury  oomplafned  of 
ezoept  in  vbtoe  of  (tw  responribiUtj  fw  his  negll- 
genoe. 

And  a  superintendent  tn  obarge  of  the  work  of 
bulldlntr  a  bridge  for  a  contractor  Is  liable  for  his 
negligence  In  tbe  coostmction  of  a  scatloldiotf 
whereby  a  laborer  subject  to  bis  dlreotlon  and 
control  la  injured,  and  in  such  a  ease  an  aoUoa  will 
lie  Rgaiost  the  superintendent  or  master,  or  both 
Jointly.  Fort  v.  Whipple,  11  Hun,  GOB. 

80  It  was  held  in  Wright  v.  Compton,  08  Ind.  SR. 
that  a  servant  as  well  at  bis  masfeEV  ia  llMt  ftw 
bis  own  oarelessness  and  negleot  and  tn  an  wrtlon 
therefor  both  master  and  servant  may  be  Joined. 

(tuch  Joint  liability  is  also  upheld  In  case  of  a  cor- 
poration and  one  of  two  offloeis  whose  negllgenoe 
created  the  liabiuty,  in  Qsamtmmaa  r.  Whzxoohb 
Ltmna  00.  (Wis.)  iwst,  m. 

Cases  In  which  one  who  has  contracted  with  an 
agent  undertakes  to  hold  tbe  agent  peraonally  lla> 
ble  for  breach  of  tbe  contract  are  plainly  on  dltfer- 
ent  footing  from  those  which  invcdve  the  agents 
negligence  toward  third  pecsons  by  which  tbe  lattM 
are  Injured,  and  are  not  here  Included.  80  all 
mattera  between  sub-agents  as  well  m  other 
agents  and  their  prlndpiUs  are  excluded. 

Tbe  UabUity  of  the  captain  ta  a  veaael  tm  negll- 
gence  of  subordinate  offioers  or  pilot  Is  a  qnesUoD 
which  seems  to  rest,  not  on  the  ground  of  bis 
agency  or  representative  capacity,  but  on  th*- 
ground  that  be  must  be  regarded  as  tbe  principal 
since  ^  owners  may  be  beyond  reach.  Cases  at 
this  sort  also  hava  been  omitted  frwn  oonsldera- 
ttonhen.  ~  B.A.B. 
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Dec.  455;  Sawyer  t.  Minneajtolit  dBt.L.S,  Go. 
S8  Hinn.  108;  Loop  T.  Litcf^,  4»  N.  Y.  867. 
1  Am.  Bep.  648. 

Xewnaa*  J,,  delivered  the  opinion  of 
ihe  court: 

The  coniplaint  statea.  In  BubBtance,  that 
the  defendaot  the  Whitcomb  Lumber  Com- 
mtny  ia  a  corporation ;  that  the  defendant 
Parian  Semple  was  one  of  Ita  officers  and  its 
Xeneral  managing  agent;  that  its  business 
was  the  manufacturlne  of  timber  Into  fire- 
wood ;  that  It  operated.  In  this  work,  a  ma- 
■chiae  which  was  defectlre  and  dangerous ; 
that  It  knew  the  machine  to  be  defectTve  and 
■dangerous;  that  the  defect  which  rendered 
it  dangerous  was  that  the  saw  was  defec- 
tively and  Insecarely  fastened  to  Its  shaft; 
that  the  plaintiff  was  employed  to  work  upon 
or  with  this  machine;  that  he  was  Inezper- 
leoced  In  auch  work  and  as  to  such  machine, 
and  did  not  know  of  the  defect  of  the  ma- 
chine ;  that  the  defendants  knew  that  he  was 
•o  inexperienced  and  ignorant;  that  plain- 
tiff received  no  instructions ;  that  he  was  in- 

iured,  without  his  fault,  by  reason  of  the 
efect  of  the  machine.  Fairly  construed, 
thla  is  the  substance  of  tibe  complaint.  It 
was  the  duty  of  the  defendant  the  Whitcomb 
Lumber  Company  to  furnish  the  plaintiff  a 
•afe  machine  to  work  with,  and,  knowing 
the  defect  of  the  machine  and  that  he  was 
Inexperienced,  to  instruct  him  of  the  dangers 
of  the  employment.  Not  to  do  this  was  Deg> 
llgenoe.  Tlie  complaint  lUatea  a  cmuse  of 
action  against  the  defendant  the  Whitcomb 
Lumber  Company. 

Whether  the  complaint  states  a  cause  of 
action  against  the  defendant  Parian  Semple 
is  more  complex.  He  was  the  agent  or  ser- 
vant of  the  Whitcomb  Lumber  Company, 
charged  with  tlie  ovenlght  and  management 
of  Its  operations,  and  wiCh  the  duty  of  pro- 
Tiding  a  safe  machine  for  the  work  in  which 
the  plaintiS  was  engaged.  The  principle 
is  well  settled  tliat  the  agent  or  servant  Is 
responsible  to  third  persons  only  for  injuries 
which  are  occasioned  by  his  misfeasance, 
and  not  for  those  occasioned  by  his  mere 
non-feasance.  Borne  confusion  has  arisen  in 
the  cases,  from  a  failure  to  obeerre  clearly 
the  distinction  between  non-feasance  and 
misfeaflance.  These  terms  are  very  accn- 
lately  defined,  and  their  application  to  ques- 
tions of  negligence  pointed  out,  by  Judge 
Metcalf  In  SOI  v.  Josaelyn,  8  Qray,  809,  68 
Am.  Dec.  741.  "Non-feasance,"  says  the 
learned  judge,  "is  the  omission  of  an  act 
which  a  person  ought  to  do :  misfeasance  Is 
the  improper  doing  of  an  act  which  a  person 
might  lawfully  do;  malfeasance  Is  the  doing 
of  an  act  which  a  person  ought  not  to  do  at 
all."  The  application  of  these  definitions  to 
the  case  at  tiar  is  not  difficult.  It  was  Sem- 
ple's  duty  to  have  had  this  machine  safe. 
His  neglect  to  do  bo  was  non-feasance.  But 
tiiat  alone  would  not  have  harmed  the  plain- 
tiff, if  he  had  not  set  Llm  to  work  upon  it. 
To  set  him  to  work  upon  this  defective  and 
dangerous  macliioe.  knowing  it  to  be  dan- 
gerous, was  doluK  Improperly  an  act  which 
one  might  lawfully  do  In  a  proper  manner — 
It  was  mltfeasanoe.    Both  elements,  non- 
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feasance  and  misfeasance,  entered  into  tfae 
act,  or  fact,  which  caused  the  plaintiff's 
damages.  But  the  non-feasance  alone  could 
not  have  produced  It.  The  misfeasance  was 
the  efficient  cause.  For  this  the  defendant 
Semple  Is  responsible  to  the  plaintiff.  Me- 
chem,  Agency,  g  069  «(  »eq.;  14  Am.  &  Eng. 
Encyclop.  Law,  p.  878,  and  cases  cited  in 
note  4:  Wood,  Mast.  &  S.  2d  ed.  667  ;  Otbome 
V.  Morgan,  180  Mass.  103,  89  Am.  Rep.  487. 
The  complaint  states  but  a  single  cause  of 
action.  It  la  the  same  cause  of  action  against 
both  defendants,  arising  from  the  same  acts 
of  negligence,— the  master  for  the  negli- 
gence of  Its  servant ;  the  servant  for  his  own 
misfeasance.  Both  master  and  servant,  be- 
ing liable  for  the  same  acta  of  negligence, 
mar  be  joined  as  defendants.  WomI.  Hast. 
&8.  supra;  Wright  t.  WHeesc,  19  VTend.  848, 
88  Am.  Dec.  S07 ;  PJulm  t.  Wait.  80  N.  T. 
78. 

The  order  appealed  from  by  the  Whiteomi 
Lumber  Company  i$  affirmed,  and  the  order 
QippeaUifrom     the  puUntiff  it  remrted. 


PATTEN  PAPER  CO..  LIHTTBD,  Ai^, 
e. 

EAUKAUNA  WATER-POWER  00.  «f  oi., 
■  Apple. 

GREEN  BAT  ft  MIBSmSIPH  CANAL 
CO.,  Cross^Complainant, 

1.  Biparlu  rIgMa  of  the  low«r  ownofs 
of  Isuid  np<m  the  bank  of  a  stream  are 

property  suob  as  cannot  be  taken  br  the  state 
even  for  a  pabUo  use  except  In  aid  of  navlfratloa 
wlthtmt  oompeimtlon  to  Uie  owner,  and  oaniKit 
be  takeo  at  aU  or  impairell  ftir  a  private  use. 
8>  Snrpfau  water  of  a  dam  lawttallx 
mskde  In  a  riwer  to  supply  a  eaaal  past 
rapida  in  aid  of  navigration,  although 
under  a  statute  dcxilariag  that  tbe  water-power 
created  should  belons  to  tbe  state,  cannot  Im  dl- 
TWted  from  Its  natural  <diBnnel  to  tbe  detriment 
of  tbe  lower  riparian  pcoprleton  bj  the  state  or 
its  vranteea  tiironffb  the  oanal  and  Blulee-waye 
Uieretrom  for  tbe  <veratlon  of  mlUs  oa  tbe  aaaal 
bank. 

(OnfiehMTfno:) 
8.  An  appellate  eoort  will  not  deter- 
mine In  what  precise  manner  an  upper 
prckprletornpon  a  stream  may  use  tbe 
water  and  at  what  speolflo  plaoe  It  must  be  re- 
turned to  tbe  stream  so  as  not  to  lafrlnffe  the 
rtffbts  of  a  lower  proprietor,  where  do  suob  issue 
was  made  In  the  lower  court  and  the  record  con- 
tains no  evidence  from  whloh  saofa  qnestiom 
oould  be  determined. 

(February  S,  UHU 

APPEAL  by  Patten  Paper  Company.  lim- 
ited, Eaukauna  Water  Power  Company, 


Nora,— The  protection  of  riparian  rlirhts  as 
"property"  within  tbe  meanlns  ot  constitutional 
gruarantles,  iBSbowQ,  in  respect  to  the  cutting  oC 
ot  access  to  a  water  front  hj  railroads,  In  Bumser 
V.  New  Tork  *  H.  B.  B.  OOb  (V.  TJ  U  L.  B.  A.  «A 
and  noU.  . 
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tnd  Heorf  Hewitt  cf  of.,  from  a  judgment  of 
the  Supenor  Court  for  Milwaukee  Couoty  e»- 
tabliahiDg  a  •uperior  ri^ht  Id  favor  of  the 
Green  Bay  &  Mississippi  Canal  Company  to 
water  Bowing  in  the  Fox  river.  A0fWJ«L 

Statement  by  Newawn,  J. :  , 
In  1846  congresB  granted  to  the  State  of 
Wisconsin,  whea  It  should  become  a  state, 

certain  lands  to  be  used  In  ImproTlng  the 
navigation  of  tlie  Fox  and  WIbcodsIq  tiTcn. 
In  1646  tbe  state  accepleil  the  grant,  and 
placed  the  construction,  maioteuauce,  and 
operation  of  such  improvement  under  control 
of  a  board  of  public  works.  Section  13  of 
the  Act  provided:  "In  tbe  construction  of 
such  Improvement^  the  said  board  siiuU  have 
power  to  enter  on,  to  take  possession  of  and 
use  all  lands,  waters  and  materials,  tbe  ap- 
propriation of  which  for  the  use  of  such 
works  of  improvement  sfaall  In  their  judg- 
ment be  necessary."  This  board  of  public 
works  entered  upon  the  work  of  improving 
the  navigation  of  those  streams.  In  1853  tlit* 
legislature  incorporated  the  Fox  &  Wisconsin 
Improvement  Company,  and  granted  to  It  all 
the  works  of  improvement,  land,  and  prop- 
erty of  the  state  connected  therewith,  on 
condition  tliat  It  should  prosecute  the  work 
of  Improvement  with  vigor.  The  property 
owned  by  the  state  and  granted  to  the  im- 

firovemcnt  company  consisted  in  an  easement 
n  the  lands  occupied  by  the  canal,  dams,  and 
ponds,  and  the  water  powers  incidentally 
'created  by  the  dams.  The  water  powers 
which  the  state  owned  and  transferred  to  the 
Improvement  company  were  such  as  the  state 
owned  by  virtue  of  section  16  of  the  Act  of 
1818,  which  provided:  ** Whenever  a  water 
power  shall  be  created  by  reason  of  any  dam 
or  other  improvement  made  on  any  oi  said 
rivers,  such  water  power  shall  belong  to  tbe 
state."  Tbe  state  did  not  take  or  own  real 
estate  below  Its  dams,  except  what  was  taken 
for  and  occupied  by  the  canal.  In  1666  all 
the  title  and  Interests  of  tlie  improvement 
company  in  all  the  works  of  Improvement, 
lands,  and  property.  Including  the  water 
powers  created  by  the  improvements,  were 
sold  under  a  judgment  of  foreclosure  and 
sale  under  a  deed  of  trust  executed  by  the 
improvement  company.  The  purchasers  be- 
came incorporated  as  tbe  Oreen  Bay  &  Miss- 
issippi Canal  Company,  which  became  tiie 
owner  of  all  the  property  and  improvements 
which  had  been  owned  by  the  Improvement 
company.  In  September,  1878,  the  Green 
Bay  &  Missis^  Ip.ii  Canal  Company  conveyed 
Its  canal  and  wurks  of  Improvement  to  the 
United  States,  reserving  to  itself  all  its  water 
powers,  in  the  following  language:  "The 
water  powers  created  by  tbe  dams  and  the 
.use  of  the  surplus  waters,  not  required  for 
pnrp(  ses  of  navigation,  .  .  .  and  lots 
necc  sary  to  tbe  enjoyment  of  the  same." 
In  this  manner  Ute  Green  Bay  ft  MissiBsippl 
Crnal  Company  has  derived  whatever  title 
and  rights  it  has  In  the  water  powers  created 
by  the  improvements  and  in  the  water  of  the 
t-rcaoM.  The  Green  Bay  ft  Mississippi  Canal 
Company,  and  Its  said  predecessors  in  title, 
made  many  and  expensive  works  of  Improve- 
ment for  the  purpose  of  facilitating  the  nari- 
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gstim  of  the  Fox  river  such  as  dams,  canals, 
and  locks.  The  Fox  river  is  a  navigable 
stream,  which  has  an  ordinary  flow  of  about 
800,000  cubic  feet  a  minute,  and,  in  low 
water,  a  flow  of  150,000  cubic  feet  s  minute. 
At  Kaukauna  there  was  a  rapids  which  had 
a  descent  of  about  42  feet,  from  the  bead  of 
the  rapids  to  slack  water  below,  a  distanoe 
of  about  one  mile  and  a  half.  The  flow  of 
150,000  cubic  feet  a  minute  of  the  water  down 
this  rapids  affords  a  power  equal  to  DOO  horse 
power  per  foot  of  fall.  This  is  substantially 
equal  to  12,000  horse  power  on  tbe  whole 
rapids.  Between  the  years  16S1  and  1656  a 
public  dam  was  built  uuder  the  Act  of  1846, 
ut  Kaukauna,  at  the  bead  of  tbe  rapids,  for 
tbe  purpose  of  creating  slack  water  aimve, 
and  icediiig  a  canal  around,  tbe  rauids.  This 
dam  created  about  a  9-foot  beaa,  equal  to 
about  3,700  horse  povrer  of  water.  A  navi- 
gable canal  was  coustrucied  from  the  pond 
made  by  this  dam  to  slack  water  below  tlie 
rapids.  One  thousand  cubic  feet  of  water  a 
minute  is  required  for  the  use  of  tlie  canal, 
for  the  purposes  of  navigation,  during  the 
season  of  navigation.  .This  is  less  than  1 
per  cent  of  the  natural  flow  of  the  stream. 
The  rest  constitutes  the  surplus  water  power 
which  is  created  by  the  dam.  The  river, 
between  the  dam  and  slack  water  below  Is 
rapids,  and  has  never  been  navigable.  It  Is 
divided  by  islands  into  three  principal  chan- 
nels, known  as  tbe  north,  middle  and  south 
channels.  All  these  laluids  were  surveyed 
and  sold  sepsrate  parcels  of  land  by  Uie 
United  States.  Island  No.  4  is  about  700 
feet  below  tbe  dam,  and  Is  about  185  rods 
long.  Island  No.  8  is  about  70  rods  below 
tbe  head  of  island  No.  4.  The  water  in  tbe 
river  below  tbe  dam,  by  nature,  flowed  05-300 
in  the  north  channel,  63-200  in  tbe  middle 
channel,  and  43-200  in  the  south  channel. 
Tlie  natural  ordinary  flow  of  the  water  down 
the  rapids  affords  800  horse  power  per  foot 
of  fall.    This  is  substantially  2,700  horse 

Eower  at  the  dam,  and  13, 600  horse  power 
Blow  the  dam.  The  crest  of  the  government 
dam  is  lower  than  the  walls  of  tbe  canal ;  so 
that  BO  much  of  the  flow  of  the  stream  as  Is 
not  used  for  navigation  must  pass  over  the 
dam,  and  down  the  channel  of  the  stream, 
over  the  rapids,  and  past  the  lower  riparian 
proprietors,  unless  it  Is  diverted  for  purposes 
other  than  the  uses  of  navigation.  The  canal 
takes  its'water  from  tbe  pond  immediately 
above  the  dam,  at  tbe  north  bank  of  toe  . 
stream.  Its  course  for  some  distance  Is  nearly 
along  tbe  north  bank  of  tbe  stream.  From 
the  intake  of  the  canal  to  the  flrst  lock  (a 
distance  of  more  than  l',100  feet)  tbe  waters 
of  tbe  canal  are  on  tbe  same  level  as  tiie 
waters  In  tbe  pond.  There  was  at  one  time 
a  guard  lock  at  the  point  where  the  canal 
meets  tbe  pond,  to  pmiect  the  banks  of  the 
canal  In  times  of  freshet.  This  guard  lock 
is  no  longer  used,  and  is  out  of  repair.  The 
Green  Bay  ft  Mississippi  Canal  Company  has 
cut  the  south  bank  of  the  canal  between  tbe 
dam  and  the  flrst  luck,  in  several  different 
plsces,  in  order  to  make  water  power  (or  Its 
own  mills,  and  to  )<e  leased  to  others.  For 
this  purpose  It  diverts  through  the  canal  and 
through  Its  sluiceways,  througb  the  bank  of 
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tbe  obmI,  a  large  part  of  the  natural  flow  of 
the  watof  of  the  stream,  and  dfschargeB  it 
again  beltrr  the  heads  of  Islands  Noa.  4  and 
8 ;  BO  that  a  considerable  part  of  the  natural 
flow  of  the  stream  is  wbollj  diverted  from 
the  south  and  middle  channels.  This  diver- 
sion of  the  water  of  the  stream  works  great 
detriment  to  the  riparian  owners  of  water 
powers  helow  tbe  gOTernment  dam.  and,  hy 
accelerating  the  current,  impairs  naviffatlnn. 
Tbe  action  was  broueht  orlginallv  by  the 
Patten  Paper  Company,  Limited,  to  obtain 
an  adjudication  of  the  relative  proportions 
of  tbe  fiow  of  the  river  below  tbe  dnm  In  tbe 
several  chacsels,  and  to  enjoin  the  Ksukauna 
Water-Power  Company  from  diverting  any 
water  to  tlie  south  channel  which  of  right 
ahoald  flow  in  the  middle  channel.  But,  in 
the  course  of  the  litigation,  the  issues  have 
been  changed  and  enlarged ;  so  that  now  the 
principal  question  involved  is  tbe  right  of 
^e  Green  Bay  &  Mississi  ppi  Canal  Company 
to  divert  the  water  of  the  stream  for  water 
power,  by  means  of  the  canal  and  Its  sluice- 
ways, from  the  riparian  proprietors  of  water 
powers  below  the  dam.  All  ttie  parties  to  the 
action,  except  tbe  Qreen  Bay  A  Mississippi 
Canal  Company,  are  riparian  proprietors  or 
lessees  of  water  powers,  upon  the  rapids,  be- 
low the  dam.  who  are  dotnaged  by  the  diver- 
sion of  the  water  from  its  accustomed  chan* 
nels.  The  Oreen  Bay  &  Mississippi  Canal 
Company,  in  its  pleading.  In  tbe  nature  of  a 
cross- complaint,  claims  that  "  ft  is  the  owner 
of  all  of  the  watpr  power  created  by  the  gov- 
ernment dam  in  question,  and  has  the  right 
to  make  ezcloslve  use  of  the  same  at  any 
point  on  its  own  lands  where  the  same  can  be 
made  available,  and  particularly  at  points  or 
places  on  said  dam,  Including  its  extension 
to  the  said  lock."  The  other  parties  to  tbe 
action  denied  this  rigbt,  sod  over  tbis  Issue 
Is  the  contention.  The  superior  court,  among 
other  things,  adjudged  as  follows:  "It  is 
hereby  considered,  adjudged,  and  decreed 
that  the  defondant,  the  Oreen  Bay  &  Mississ- 
ippi Canal  Companv,  la  the  owner  of  and  en- 
titled,  as  against  all  of  the  parties  to  this  ac* 
tion  and  their  successors,  heln^  uid  assigns, 
to  the  full  flow  of  tbe  river  not  oeoessaiy  for 
navigation  from  the  said  upper  or  govern- 
ment dam  across  the  Fox  river  at  Eaukauna, 
and  is  not  obliged  to  permit  any  of  tbe  water 
of  the  river  or  pond  to  flow  over  the  dam, 
but  Is  entitled  to  withdraw  from  tbe  pond 
made  by  said  dam  all  of  the  surplus  waters 
not  necessary  for  navigation,  either  tbrough 
the  canal  extending  from  tbe  pond  to  slack 
water  below  the  rapids,  or  directly  from  tbe 
pond,  and  use  the  same  from  said  canal  or 
said  pond,  and  let  such  water  to  others  to 
be  used  wherever  it  may  be  available  for 
water  power,  and  return  the  same  to  the  river 
wbere  it  shall  see  St,  and  is  not  obliged  to 
permit  any  of  the  water  from  Uie  river  or 
pond  to  flow  over  said  dam.  And  it  is  fur- 
ther  considered  and  adjudged  that  all  and 
singular  the  other  parties  to  this  action  are 
Hereby  forever  enjoined  from  interfering 
with  the  said  Oreen  Bay  &  Hlsslsslppi  Canal 
Company  In  ao  withdrawing  and  oafng  such 
water.*  From  this  and  aome  other  parts  of 
the  Judgment,  IHitten  Papw  Company,  Llm- 
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ited,  0(  ai.,  Sankauna  Water-Power  Ooa- 
pany  et  al.,  Henry  Hewitt,  Jr.,  and  Will- 
iam  P.  Hewitt  appealed. 

Meaara.  0.  S.  Ordwi^,  Mow*  Ho«hiw* 
Oeor^  O.  Ofmiw*  and  John  T.  FUh 
for  appellants. 

Metart.  B.  J.  BtoTMu  and  £•  Mwlnor 

for  respondent. 

Newauui,  J. ,  delivered  the  opinion  of  the 

court : 

tt  Is  settled  by  the  decisions  in  Qreen  Bay 
A  M.  Canal  Co,  v.  Kaukaujia  Water- Power 
Co.,  70  Wis.  685,  and  Id.,  143  U.  8.  254,  85 
L.  ed.  1004,  that  tbe  respondent  in  these  ap- 

Seals,  tbe  Green  Bay  &  Mississippi  Canal 
ompany.  Is  tbe  legal  owner  of  all  tbe  water 
power  which  has  been  created  by  the  dam 
at  tbe  head  of  tlie  rapids  at  Kaukauna  be- 
yond  what  is  required  for  tbe  purpose  of 
navigation ;  and  that  it  has  all  the  rigbt  and 
title  in  that  water  power  which  the  state  ac- 
quired in  it  undw  section  16  of  tbe  Act  of 
1848 ;  and  that  such  title  amounts  to  entire 
and  alMolute  ownership.  But  tbe  court  In 
those  cases  did  not  "determine  tbe  relative 
rights  of  the  respondent  and  the  other  ripar- 
ian owners  below  tbe  dam  in  respect  to  tbe 
use  of  the  water  which  .would  run  over  the 
dam  if  not  taken  from  the  pond  into  the 
canal,"  nor  ** whether  there  Is  any  restriction 
upon  the  manner  or  place  In  which  tbe  water 
shall  be  returned  to  the  river  below  tbe  dam.* 
Tbe  questions  so  left  undecided  In  that  case 
are  the  very  <|uestfonB  presented  by  the  rec- 
ord for  decision  here.  Tbe  court  is  now 
called  upon  to  determine  and  define  the  rel- 
ative rights  of  the  respondent  and  tbe  other 
riparian  ownera  below  the  dam  tn  reapect  to 
tlie  use  of  the  water  which  would  run  over 
the  dam  if  not  taken  from  tbe  pond,  through 
the  canal,  to  furuish  water  power  lower  down 
tbe  stream,  and  whether  there  Is  any  restric- 
tion in  tbe  manner  or  place  In  wbicb  tbe 
water  shall  be  returned  to  the  river  below 
the  dam.  There  Is  no  question  of  the  right 
of  the  government  to  divert  through  the  canal 
so  much  of  tbe  water  of  the  stream  as  Is  re- 
quired for  the  purpose  of  navigation.  This 
amounts  to  about  1  per  cent  of  the  water 
of  the  stream.  Tbe  controversy  concerns 
only  the  use  of  tbe  surplus  water  after  the 
purposes  of  navigation  have  been  served. 
The  ordinary  rule  governing  sudi  questions 
would,  no  doubt,  require  the  person  owning 
or  controlling  tbe  Kaukauna  dam,  and  tbe 
water  power  created  by  it,  to  so  use  his  right 
as  that  the  water  should  be  returned  to  tbe 
stream  in  such  a  manner  and  at  such  a  place 
as  not  to  deprive  a  lower  riparian  owner  of 
its  use  as  It  has  been  accustomed  to  flow  past 
bis  banks;  for  as  said  Iv  Lyon.  in  Jcim- 
fterlj/ <i  0.  Ob.  V. 79  Wis.  884 :  "The 
rule  is  elementary  that  unless  affected  by 
license,  grant,  prescription,  or  public  rlgb^ 
or  tbe  like,  every  proprietor  of  land  on  the 
bank  of  a  stream  of  water,  whether  naviga- 
ble or  not,  has  the  right  to  use  the  water  as 
it  la  wont  to  run,  wlUiout  material  altera- 
tion or  diminution;  and  no  riparian  owner 
has  tlie  right  to  use  the  water  of  tbe  atream 
to  the  pr^udtoe  of  other  riparian  owners^ 
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ftboTe  or  below  blm,  by  tbroviog  li  back 
upon  the  fonner,  or  subtracting  it  from  tbe 
latter."  This  must  be  the  extent  and  limit 
of  the  reBpondeot's  right,  unless  the  state, 
whose  title  it  has  acquired,  had  greater 

TiglltB. 

The  statute  which  Tested  the  title  to  this 
water  power  in  the  state  is  In  these  words: 
"  Whenever  a  water  power  shall  be  created 
by  reasoD  of  any  dam  erected  or  other  im- 
provement made,  .  .  such  water  power 
shall  belong  to  tbe  state."  See  section  16, 
Act  1848.  -It  is  by  no  means  clear  that  this 
statute  invested  the  state  with  .a  title  more 
absolute,  or  with  rights  more  extensive  or 
exclusive,  in  the  water  of  the  stream,  than 
would  belong  to  the  owner  of  both  banks  of 
the  stream  who  should  have  erected  the  dam 
for  the  purpose  of  creatine  water  power. 
Such  a  private  owner  would  own  the  water 
power  created  by  the  dam,  absolutely  and 
enf.irely,  subject  only  to  the  public  right  to 
divert  the  water  required  for  navigation. 
It  is  not  easy  of  apprehension  how  the  state 
could  acquire  a  title  more  ample.  The  state 
could  acquire  title  to  such  water  power  only 
as  was  created  by  improvemeots  in  the  stream 
which  it  might  lawfully  make.  It  could 
not  lawfully  make  a  dam  or  any  other  im- 
provement in  the  stream,  for  the  purpose  of 
creating  a  water  power,  if  such  Improve- 
ment should  work  Injury  to  a  lower  riparian 
owner,  any  more  than  could  a  private  person ; 
for  tbe  riparian  rights  of  the  lower  ownera 
of  land  upon  the  bank  of  the  stream  are  prop- 
erty such  as  cannot  be  taken  by  tbe  state  for 
even  a  public  use,  except  in  aid  of  naviga- 
tion, without  compensation  to  the  owner, 
and  cannot  be  taken  at  all  or  impaired  for  a 
private  use.  Chapman  v.  OahkotA  A  M.  S. 
Co.  88  Wis.  629 ;  BelaptaiM  v.  Ohieago  <£ 
J9.  W.  B.  Co.  42  Wis.  214,  24  Am.  Rep. 
886;  Janavitte  v.  CarpenUr,  77  Wis.  288,  8 
L.  R.  A.  808:  Atty-Qen.  v.  Eau  aaire,  87 
Wis.  400^86 ;  CWtf  V.  La  Orange,  118  U.  8. 
1,  28  L.  ed.  896;  Kaukauna  Water  Pmeer  Go. 
v.  Green  Bay  A  M.  Canal  Co.  143  U.  8.  354, 
272.  278,  85  L.  ed.  1004,  1010.  The  right 
of  the  state  to  improve  tbe  stream  as  a  high- 
way, and  for  the  purpose  of  aiding  its  navi- 
gation, is  superior  to  the  rights  of  riparian 
owners.  It  may  take  and  divert,  absolutely 
and  without  compensation,  so  much  of  the 
water  of  the  stream  as  may  be  required  to 
improve  its  navigation.  But  that  is  the  limit 
of  Its  right.  But,  because  it  is  not  practic* 
ally  feasible  to  measure  and  determine  with 
exactness  the  amount  of  water  required  for 
this  public  purpose,  some  discretion  Is  al- 
lowed ;  and  it  may  well  happen  that  an  ex- 
cess of  water  will  be  produced  by  a  dam. 
As  in  this  case,  tt  may  be  necessary  to  stop 
the  entire  flow  of  the  stream,  by  a  dam,  in 
order  to  divert  some  small  part  of  the  wat«r 
for  the  uses  of  navigation.  In  that  case  the 
surplus  need  not  be  permitted  to  run  to 
waste.  The  power  so  created  by  the  surplus 
water  may  be  leased  or  sold.  This  is  the 
water  power,  created  by  tbe  dam,  which  the 
state  owned.  In  Eavkauna  Water- Poteer  Co. 
v.  Qreen  Bay  d  M.  Oajial  Co.,  tupra,  it  is 
said :  "  It  Is  probably  true  that  It  is  beyond 
the  competency  of  the  state  to  appropriate  to 


itself  the  property  of  indivldiiala  for  the  solft 
purpose  of  creating  a  water  power  to  be 
leased  for  manufacturing  purposes."  And 
on  page  275,  142  U.  8.,  85  L.  ed.  1011: 
"The  true  distinction  seems  to  be  between 
cases  where  the  dam  is  erected  for  the  ex- 
press or  apparent  purpose  of  obtaioiog  a. 
water  power  to  lease  to  private  individuals, 
or  where.  In  building  a  dam  for  a  public 
improvement,  a  wholly  unnecessary  excess- 
of  water  Is  created,  and  cases  where  the  sur- 
plits  is  a  mere  incident  to  the  public  Im- 
provement, and  a  reasonable  proTislon  for 
securing  an  adequate  supply  of  water  at  all 
times  for  such  improvement.  ...  So 
long  as  the  dam  was  erected  for  the  bona^ 
fide  purpose  of  furnishing  an  adequate  sup- 
ply of  water  for  the  canal,  and  was  not  a 
colorable  device  for  creating  a  water  power, 
the  agents  of  the  state  are  entitled  to  great 
latitude  of  discretion  In  regard  to  tbe  height 
of  the  dam  and  the  heaa  of  water  to  be 
created." 

But  it  Is  not  the  dam  Itself  of  which  com- 

ftlaint  is  made.  It  Is  claimed  that  the  dam 
s  unlawfully  used  as  a  colorable  device  for 
the  purpose  of  crculing  a  water  power  at  a 
point  at  some  distance  removed  from  the 
dam.  It  is  evident  that  the  water  power 
which  was  created  incidentally,  by  the  erec- 
tion of  the  dam,  is  due  to  the  gravity  of  the 
water  as  it  falls  from  the  crest  to  the  foot  of 
the  dam.  What  further  power  It  may  havo 
in  its  present  distribution  is  not  Incidental 
to  the  erection  of  tbe  dam,  but  such  as  ha» 
been  added  to  it  from  deliberate  design.  The 
first  reach  of  the  canal,  to  tbe  first  lock,  did 
not  create  a  water  power.  No  power  existed 
there  until  the  bank  of  the  canal  was  cut  for 
the  very  purpose  of  creating  it.  Until  then 
all  the  water  of  the  stream  not  tequlred  for 
navigation  passed  over  the  dam. ,  There  it 
created  a  power  which  was.  In  a  true  sense, 
incidental  to  the  erection  of  the  dam.  The 
power  created  by  tbe  cutting  of.  the  canal 
was  not  incidental  to  the  erection  of  the  dam, 
or  to  the  construction  and  use  ol^  the  canal 
for  navigation,  but  was  ex  industfia,  for  the 
purpose  of  creating  a  water  power.  It  was 
created  for  its  own  sake,  and  not  incidentally. 
So  far  from  being  an  Incident  to  the  lawful 
public  improvement,  it  is  in  derogation  of 
the  public  improvement.  It  impedes  mther 
than  aids  the  navigation  of  the  stream.  In 
some  sense,  it  may  be  said  that  the  first  reach 
of  the  canal,  down  to  the  first  lock,  la  a  part 
of  tbe  dam.  Since  the  use  of  the  guard  lock 
has  been  abandoned,  It  upholds  the  pond. 
In  that  sense  it  is  a  part  of  the  dam.  But, 
as  bearing  upon  the  question  as  to  what 
rights  are  Incidental  to  the  building  of  tbe 
dam  proper,  it  Is  a  perversion  of  terms  and 
ideas.  It  is  merely  color,  to  cover  the  sub- 
traction of  the  riparian  right  to  tills  private 
use  of  the  water  of  tbe  stream.  There  seems 
to  be  no  sufficient  ground  for  holding  that 
the  respondent  has  acquired  additionalright 
by  prescription.  Twenty  years  before  the 
commencement  of  the  action,  It  bad  diverted 
and  was  diverting  only  a  small  part  of  tbe 
water  of  the  stream.  The  amount  diverted 
was  inconsidcrahle.  It  was  no  such  "strong 
act  of  exclusive  pos8C88lCHi*  aa  that  It  was. 

Digitized  by  Google 


Pattbh  Pafib  Oa  t.  Kaducta  WatkbpFowkk  Co. 


417 


M,  notice  of  an  adTerae  claim  of  right, 
state  owD«d  no  such  right  to  divert  the 
water  from  the  lower  ripariaD  owners  as  is 
claimed  by  the  respondent.  The  respondent 
has  acquired  no  auch  right.  The  ordinary 
rule  which  governs  the  relative  rights  of  ri- 
parian owners  is  the  rule  which  governs  this 
case.  The  lower  owners  are  entitled  to  have 
the  watei^-ezcept  what  is  required  for  navl- 
gatloD — returned  to  its  accustomed  clianoels, 
in  such  manner  and  place  as  that  It  shall  flow 
past  their  lands  as  It  was  accustomed  to  flow. 

Ths  judgment  of  the  Superior  Court  of  Mil- 
waukee County  it  revtrted  upon  each  of  the 
three  appeals,  and  remanded,  with  directions 
to  enter  judgment  in  accordance  wltb  tliia 
opinion. 

A  petition  for  rehearing  was  subsequently 
flied  in  respoDse  to  which  on  June  20,  1895, 
Newman,  J.,  delivered  the  following  opin- 
ion: 

This  action  was  originally  commenced  by 
the  Patten  Paper  Company,  Limited,  one  of 
the  appellants,  to  obtain  an  adjudication  of 
the  relative  proportions  of  the  flow  of  the 
river,  below  the  dam.  In  the  several  chan- 
nels, and  to  enjoin  the  Eaukauna  Water- 
Power  Company  from  diverting  any  water  to 
the  south  channel,  which,  of  right,  should 
flow  In  the  middle  channel.  An  adjudlca* 
tlon  of  these  relative  rights  ts  included  In 
the  judgment  of  the  trial  court,  and  all  par- 
ties are,  by  it,  enjoined  from  interfering 
with  the  flow  of  the  water  In  the  several 
channels  In  the  proportions  adjud^  to  be 
the  doe  of  each  channel.  There  is  no  appeal 
from  thla  part  of  the  judgment ;  so  no  con- 
sideration of  it  by  this  court  is  due  or  proper. 
But  in  the  coarse  of  the  litigation  a  new  la- 
sue  was  introduced  by  the  Green  Bay  &  Miss- 
issippi Canal  Company.  It  claimed  that, 
by  its  purchase  from  the  state  of  the  canal 
aod  improvements,  and  the  Water  powers 
which  were  created  by  the  improvemcots,  it 
became  the  absolute  owner  of  the  water  of 
the  stream,  with  the  right,  as  against  the 
owners  of  Water  powers  cj  the  rapids,  below 
the  Kaukauna  dam,  to  divert  all  the  water 
of  Che  stream,  and  to  use  it  wherever  it  best 
suited  Its  interests,  and  to  return  it  to  the 
stream  wherever  it  chose,  regardless  of  its 
effect  upon  the  water  powers  and  rights  of 
such  loiter  owners.  This  claim  the  trial 
oourt  austained,  to  its  fall  extent.  It  gave 
judgment  sustaining  it,  and  enjoined  alfthe 
other  parties  to  the  action  from  interfering 
with  the  complete  exercise  of  the  rights  so 
claimed.  Prom  this  part  of  the  judgment 
tiwse  appeals  were  taken.  The  right  of  this 
eontentloo  of  the  Oreen  Bsv  &  Mississippi 
Canal  Company  was  the  only  question  pre- 
sented by  these  appeals.  This  court  held 
that  the  Green  Bay  &  Mississippi  Canal  Com- 
pany owned  all  the  water  power  which  was 
created  by  the  construction  and  operation  of 
the  government  dam  at  Kaukauna;  tiiat  It 

8SU 


had  the  right  to  use  all  the  water  of  the 
stream,  not  aaed  for  the  purposes  of  naviga- 
tion, for  the  purposes  of  power,  wherever  It 
could  or  chose,  bo  far  as  It  could  do  so  with- 
out impairing  the  just  rights  of  other  own- 
ers of  water  powers  upon  the  stream ;  that  it 
was  due  to  other  owners  of  water  powers  be- 
low the  dam  that  the  water,  after  being  used 
by  it,  should  be  returned  to  the  stream,  at 
such  place  and  in  such  manner  as  that  it  shall 
flow  past  the  banks  of  such  lower  owners,  la 
its  accustomed  channels,  and  as  it  was  ac- 
customed aforetime  to  flow.  The  limit  to 
its  right  la  at  the  point  where  it  infringes 
upon  the  rights  of  others.  It  concedes  to  It 
all  the  rights  which  the  state  liad,  or  could 
acquire,  as  against  such  lower  owners.  The 

fdace  where  it  may  use  the  water,  for  power, 
B  restricted  only  by  its  duty  to  refrain  from 
injuring  others.  The  court  Is  satisfled  of  tlie 
correctness  and  justice  of  its  judgment.  It 
is  not  deemed  to  be  inoonalstent  with  any- 
thing previously  said  or  decided  by  this 
court,  or  to  the  decision  of  any  other  court 
to  which  attention  lias  been  called.  It  is 
believed  to  be  grounded  impregnably,  upm 
that  widely  applied  mandate  of  the  law  *tSa 
vtere  tuo  vt  alienum  turn  laden. " 

But  it  is  urged  upon  this  motion  that  the 
language  of  the  opinion  is  only  ireneral,  and 
will  not  enable  the  trial  court  to  determine 
and  direct  in  what  specific  place,  or  in  what 
precise  manner,  the  water  must  be  returned 
to  the  stream;  nor  how  aod  where  the  re- 
spondent may  lawfully  use  that  relative  pro- 
portion of  the  flow  of  the  stream  which  Is 
appurtenant  to  its  bank,  below  the  dam. 
Probably  ib.lt  is  a  just  estimation  of  the 
opinion.  It  has  assumed  to  determine  only 
the  general  principle  by  which  the  relative 
rights  of  the  parties  are  to  be  determined, 
and  has  pronouor/>d  that  general  principle  In 
general  terms  only.  It  could  well  do  no 
more.  The  court  had  no  concrete  question 
before  It.  No  such  issue  was  made,  nor  such 
judgment  asked,  by  the  respondent's  plead- 
ing ;  nor  was  any  such  Issue  adjudged  by  the 
trial  court.  Nor  does  the  record  furolsh  data 
by  which  such  questions  can  be  determined 
by  this  court.  These  are  practical  questions, 
which  cannot  be  answered  by  the  aid  only 
of  mere  theory.  Probably  it  cannot  be  satis- 
factorily predicted,  in  advance  of  experi- 
ment, jast  where  and  how  the  water  must  be 
returned  to  the  stream,  so  as  to  work  no  in- 
jury to  lower  owners.  Certainly,  It  cannot 
be  determined  by  a  court  without  evidence 
of  some  kind.  The  court  has  performed  ite 
full  function,  in  this  case,  when  it  has  es- 
tablished the  general  rule  which  governs  It. 
'the  judgment  of  the  superior  court  of  Mil- 
waukee connty  is  reversed,  upon  each  of  the 
three  appeals  as  to  those  parte  of  the  judg- 
ment which  were  appealed  from,  and  the 
cause  is  remanded,  with  direction  to  enter 
judgment  In  accordance  with  the  opinion. 
2n«  moUvnfor  a  nhtaring  %$  dsnwdL 
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V. 

FELLOWS  «t  ak 

OttUaM-lSL) 

t.  The  ezclnalTA  ri^ht  to  th«  a«e  of  a 
najne  gtr^n  by  m,  patentee  to  an  article 

describing  his  patented  article  ceasca  wltb  tbe 
expiration  of  the  pateut.  at  least  it  tbere  la  no 
ipecial  and  dlaiinKuiBhlog  uee  wbicb  ebowa  tbat 
tbe  word  was  not  usod  merely  a*  the  name  of  tbe 
•mat. 

S.  The  riffht  to  protection  of  a  trade- 
mark undur  Pub.  Stat.,  cbap.  76.  <  1,  does  not 
ohange  tbe  rule  tbat  tbe  name  of  a  patented  ar- 
ticle becomes  open  to  vcDeial  use  on  tbe  expin- 
ttoD  of  the  patent. 

8.  Tbematmfketiirer  of artlelea  similar 
In  coDBtmcUon  and  general  appear- 
ance to  tbose  made  by  another  wbiob  were 
formerly  covered  by  a  patent,  and  tbe  use  of  tbe 
same  name  wbicta  bad  beeo  givra  to  tbe  patented 
vttoles.  does  not  neoeasarllr  make  a  oase  of  de- 
ception or  nofalr  competltton. 

OUroh  l.UMk) 

REPORT  hj  tbe  Superior  Conrt  for  Suffolk 
GouDiy  for  tbe  opinion  of  tbe  Supreme 
Judicial  Court  In  an  action  brouebt  to  enjoin 
tbe  ioMngemeDt  of  an  alleged  trade-mark. 
Btit  dimitaed. 
Tbe  facts  are  Blated  In  tbe  opinion. 
Mr.  Tboma«  William  Clarko  for  com- 
plainant. 

Mr.  Edward  S.  Beaeh  for  dofendants. 

Alien*  J.,  dellrered  the  opinion  of  tlic 
court: 

.  Tbia  case  comes  up  on  a  report  of  the  evi- 
dence, witbout  any  flndinKs  of  tbe  facta. 
We  bave  tbtrefore,  lo  tbe  flrat  place,  to  de- 
termine and  state  the  material  facts  shown  by 
'Uie  erideoce,  and  then  to  determine  tbe  rules 
of  law  applicable  to  the  facts.  In  18S7  a 
partnerahip  or  company  was  established  un- 
der tbe  name  of  tbe  Dover  Btaiaplue  Com- 
pany, which  In  1B71  was  organized  as  a 
corporation,  under  the  laws  of  this  common- 
wealth, havlDs  its  usual  place  of  business 
In  Boston  and  Its  factory  In  Cambridse. 
This  company,  both  before  and  after  Its 
-organlzatloD  as  a  corporation,  may  for  con- 
Tenience  be  called  the  "plaintiff."  It  manu- 
factured and  dealt  in  kitchen  furnishing 
goods  and  tinware.  On  May  31,  1870,  one 
Turner  Williams  obtained  letters- patent  for 
an  improved  egg  beater,  tbe  essential  prln- 
-ciple  of  which  consisted  In  having  two  fnter- 
worklng  or  interlacing  floats  or  Deaters,  re- 
Tolving  Id  opposite  directions,  on  leparate 
centers,  and  occupyine  the  same  working 
space.    The  plaiutiH  dealt  in  egg  beatera  of 


Note.— The  above  oase  Is  a  valuable  review  of 
the  subject  of  trade-marks  in  names  of  patented 
articles.  Tor  tbe  same  rule  applied  to  an  em- 
bossed perlpbery  on  a  spool  of  thread  after  a  pat- 
«at  tbereror  has  expired,  see  Coats  y,  Sferrlok 
Thread  Ooulttn.&  661,  R  U  ed.  80. 
L.  B.  A 


different  kinds,  and  in  1870  obtained  control 
of  tbe  Williams  patent,  and  as  early  as  1873 
became  the  owner  of  it.   In  1870  the  plain- 
tiff contracted  with  tbe  Lamb  Enittlng- 
Machine  Hanafacturing  Company  for  i£e 
manufacture  of  egg  beaters  under  the  Wil- 
liams patent,  and  also  of  other  kinds  of  egg 
beaters.    To  the  egg  beaters  under  the  Wil- 
liams patent  the  plaintiff  gave  the  name  of 
"  Dover, "  and  on  October  81,  1870,  directed 
the  Lamb  Company  to  put  on  the  wheel  of 
tbe  egg  beaters  tbe  words  and  figures,  "  Dover 
Egg  Beator.    Patd.  May  81st,  1870."  This 
was  done.    On  May  6,   1878,  one  Ethan 
Hadley  obtained  letters- patent  for  an  im- 
provement in  ecg  beaters.    In  bis  specifica- 
tion he  said :     My  invention  relates  to  an 
improvement  In  what  is  known  as  the  'Dover 
egg  beater ;'  "  and  in  his  claim  he  spoke  of 
his  invention  as  "an  Improvement  on  the 
Dover  egg  beater. "   This  invention  was  as- 
signed to  tbe  plaintiff.   The  Lamb  Company 
continued  to  oe  the  exclusive  manufac'.urer 
of  the  Dover  egg  beaters  for  the  plaintiff 
under  these  patents  until  tbe  expiration  of 
the  last  patent.  In  1890.    These  egg  beaters 
wfire  maae  in  three  sizes.   Tbe  ordfoary  size, 
adapted  for  family  use,  constituted  90  per 
cent  of  the  whole  manufacture.   The  largest 
size  was  sometimes  called  the  "mammoth" 
or  "hotel"  size.   Of  these,  perhaps  1.000 
were  made  in  all.    Ttie  second  largest  size 
WAS  called  tbe  "extra  family  size,"  and  per- 
haps ten  times  as  many  of  these  were  made 
OS  of  the  hotel  sice.    The  whole  number  of 
Dover  egg  beaters  of  all  sizes  made  for  the 
plaintiff  Dy  the  Lamb  Company  was  about 
4,000,000,    These  egg  beaters  were  known  by 
ibe  trade  and  by  the  public  as  "Dover  eirg 
beaters."   They  were  spoken  of  and  bouglit 
and  sold  under  tbat  name ;  and  they  bad  no 
other  name.    The  name  "Dover"  was  used  to 
signify  and  indicate  this  article;  and  there 
was  no  other  usual  short  way  in  which  to 
describe  it.    "  Dover"  was  tbe  name  by  which 
they  were  universally  known.   This  name 
signifled  the  above-mentioned  combination 
of"floats  or  lieaters  propelled  by  a  wheel  and 
handle.    The  improvement  patented  by  Had- 
ley and  varloiu  unpatented  Improvements 
which  were  made  from  time  to  tima  were  not 
essential  features  of  the  machine,  bnt  were 
rather  changes  and  improvements  in  me- 
chanical details,  not  affecting  the  principle 
or  tbe  general  mode  of  construction.  Sonus 
stress  has  been  laid  on  these  changes  in  the 
argument  of  tbe  plaintiff,  but  they  appear 
to  us  insufficient  to  show  that  the  wonl 
"  Dover"  meant  to  dealers  or  to  tbe  public 
anything  else  than  egg  beaters  of  that  general 
construction  and  appearance.   Prom  the  out- 
set, the  general  construction  and  appearance 
remained  about  tbe  same ;  only  there  were 
some  changes  in  mecbanleal  details,  which 
were  not  distinguishing  characteristics  of  tlic 
article.    Since  187S  various  other  articles 
manufactured  or  sold  by  the  plaintiff  have 
been  named  or  called  'Dover;"  as  for  In- 
stance, Dover  can  sponta,  Dover  teakettles. 
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Dover  coal  bods,  etc  The  pl&lntiff'B  ma- 
chines were  all  marked  **  Dover  Egg  Beaten, " 
with  dates  of  patentB,  In  which  last  parti- 
cular there  was  some  change  after  the  Hadley 
pateot  was  obtaiDed.  The  defeadants'  ma- 
chines which  are  complained  of  were  marked 
simply  **  DoTer, "  with  dates  of  other  patents. 
The  defendants*  mode  of  packing  the  goods 
had  been  in  use  before  the  Williams  patent 
was  obtained. 

The  plaintiff  contends,  in  the  first  place, 
that  the  word  "Dover,"  as  applied  to  egg 
beaters.  Is  a  trade-mark,  and  that  It  is  en- 
titled to  be  protected  in  the  exclosive  use  of 
thai  word.    The  defendants  deny  that  the 

rilaintiff  could  Acquire  a  valid  trade-mark 
n  the  word  "Dover"  under  any  circum- 
stances. Qflumbia  Mill  Go.  v.  Attxrm,  160 
U.  S.  460,  87  L.  ed.  1144 ;  Sebastian  Trade- 
Marks,  83,  and  cases  cited.  But  it  is  enough 
for  us  to  inquire  whether  the  plaintiff  has 
done  so  under  the  particular  circumstances 
of  this  case.  A  word  which  might  become 
a  valid  trade-mark  when  applied  to  an  un- 
patented article  may  not  be  so  when  applied 
to  an  article  wliich  has  the  protection  of 
letters -patent.  In  the  latter  case  the  letters- 
patent  indicate  the  ownership  niid  origin  of 
the  article,  and  it  Is  more  readily  to  be  in- 
ferred that  Uie  word  It  used  as  a  name  merely 
to  Identify  the  article.  Usually  the  protec- 
tion given  by  a  patent  is  far  greater,  thoueh 
of  leas  duration  in  tlme,«than  that  obtained 
by  the  use  of  a  trade-mark,  because  if  an 
article  is  patented,  nobody  but  the  owner  of 
the  patent  can  without  bts  consent  make  or 
■ell  any  tiling  embodying  the  same  principles 
or  elements,  while  a  trade-mark  only  secures 
one  in  the  use  of  the  name  or  emblem  adopted 
by  btm  and  applied  to  the  article.  Sebastian, 
Trade-Marks.  16.  One  may  choose  to  rely 
on  the  name  alone ;  and,  if  bo,  he  may  estab- 
lish or  create  a  trade-mark  which  will  be 
permanent.  But,  if  he  seeks  and  obtains  the 
protection  afforded  by  a  patent,  be  Is  bound 
to  yield  up  his  monopoly,  with  all  that 
belongs  to  it,  at  the  end  of  the  term  ;  and  the 
right  to  the  exclusive  use  of  the  name  given 
to  nis  goods,  which  might  otherwise  have  be- 
come a  trade- mark,  will  ordinarily  fall  with 
the  patent  itself.  It  is  sometimes  said  that 
the  granting  of  a  patent  is  a  contract  with 
two  sides  to  It;  Uiat  tlie  government  grants 
an  exclusive  use  for  a  term  of  years,  and  the 
patentee  agrees  to  surrender  that  use  fully 
and  freely  for  the  general  benefit  of  tbe  pub- 
lic at  the  end  of  that  term  ;  and  that  this  con- 
tract is  to  be  liberally  construed  in  favor  of 
the  patentee  during  the  term,  and  In  like 
manner  lilwrelly  construed  in  fevor  of  tbe 
public  after  the  term  has  expired.  1  Robin- 
son, Patents,  40,  44.  This,  at  any  rate, 
describes  with  substantial  accuracy  tbe  re- 
sulting rights  of  the  parties.  After  tbe  ex- 
piration of  a  patent,  the  public  is  entitled 
to  make  and  use  the  patented  article,  free 
tnm  restrictions;  and  this  right  carrieswith 
it  whatever  is  necessary  for  its  full  enjoy- 
ment. In  G7ieavin  v.  Walker,  L.  R.  5  Cn. 
Div.  »50,  863,  it  was  said  by  Jessel,  M.  B.: 
"  E*rot«ction  only  extends  to  tbe  time  allowed 
by  the  statute  for  tbe  patent,  and,  if  the 
court  were  afterwards  to  protect  the  lue  of 
88  A. 


the  word  as  a  trade-mark,  it  would  be  In 
fact  extending  the  time  for  protection  given 
by  the  statute.  It  is  therefore  impossible  to 
allow  a  man  who  has  once  bad  the  protection 
of  a  patent  to  obtain  a  furtlier  protection  by 
using  the  name  of  bts  patent  as  a  trade- 
mark." And,  in  the  same  case,  James,  L. 
J.,  said :  "It  is  impossible  to  allow  a  man 
to  prolong  his  monopoly  by  trying  to  turn  a 
description  of  the  article  into  a  trade-mark. 
Whatever  is  mere  description  is  open  to  all 
the  world."  In  Be  Paimer'a  Trade-Mark,  L. 
R.  34  Ch.  Div.  604,  631.  Llndley,  L.  J., 
said:  **I  do  not  mean  to  say  that  a  manu- 
facturer of  a  patented  article  cannot  have  a 
trade-mark  not  descriptive  of  the  patented 
article,  so  as  to  be  entitled  to  the  exclusive 
use  of  that  mark  after  tbe  patent  has  ex- 
pired,— for  instance,  if  he  impressed  on  the 
patented  articles  a  griffln  or  some  other  de- 
vice; but.  If  his  only  trade-mark  Is  a  word 
or  set  of  words  descriptive  of  the  patented 
article  of  which  he  is  the  only  maker,  it  ap- 
pears  to  me  to  be  impossible  for  him  ever  to 
make  out.  as  a  matter  of  fact,  that  this  mark 
denotes  him  as  the  maker,  as  dlstinguislied 
from  other  makers."  And  in  Be  Leonard  dt 
ISUie's  2<rade- Mark,  h.  U.  86  Ch.  Div.  388. 
808,  804.  after  an  elaborate  exposition  by 
Zord  OAaneeUor  Sclbome,  It  was  said  by 
Cotton  L.  J. :  "  If  a  man  has  a  patent,  and 
during  the  term  of  bis  patent  Is  the  only 
maker  of  an  article  to  which  he  gives  a  par- 
ticular name,  which  name,  during  the  con- 
tinuance of  Uie  patent,  comes  to  be  merely  a 
description  of  the  article,  he  cannot,  in  my 
opinion,  after  his  patent  Is  gone,  and  the 
making  of  the  article  is  free  and  open  to  all 
the  world,  claim  the  name  as  his  trade- 
mark." 

In  the  present  case  It  is  not  necessary  for 
us  to  go  BO  far  as  to  say  that  where  there  is 
a  patent  there  can  bo  no  trade-mark,  especial- 
1v  where  some  special  device  or  symbol  la 
aidded  to  the  genenU  name  of  the  article  man- 
ufactured. But  where  one  who  has  a  pat- 
ented article  gives  to  it  and  puts  upon  It  a 
name,  and  calls  It  by  that  name,  and  by  no 
other,  and  it  becomes  known  to  the  trade"  and 
to  the  public  exclusively  by  the  name  so 
given  to  It  by  the  patentee  or  person  con- 
trolling the  patent,  then  certainly  It  may  be 
said  that,  as  a  general  rule,  the  right  to  the 
exclusive  use  of  the  name  ceaaes  with  tha 
termination  of  the  exclusive  right  to'make 
and  sell  the  thing.  This  is  ehown  by  nu- 
merous decisions  in  England  and  In  this 
country.  Linoleum  Mfg.  Co.  v.  Nairn.  L.  R. 
7  Ch.  Div.  834;  Wheder  A  WUum  Mfg.  Co. 
T.  Bhakenpear,  89  L.  J  Ch.  86;  Toung  v. 
ifaci-a<,  9.Tur.  N.  S.  833;  Be  Pabjier' $  Trade- 
Mark,  L.  R.  34  Ch.  Div.  504,  817,  630,  521 ; 
Be  Leonard  <£  Bllit'e  Trade- Mark,  L.  R.  36 
Ch.  Div.  388;  Singer  Mfg.  Co.  v.  Stanage,  6 
Fed.  Rep.  379 ;  &nger  Mfg.  Co.  v.  Biley,  11 
Fed.  Rep.  706 ;  Singer  M^g.  Co.  v.  Lareen.  8 
Bibs.  151,  Fed.  Caa.  No.  13,903 ;  Singer  Mfg. 
Co.  v.  June  Mfg.  Oo.  41  Fed.  Rep.  308 ;  ma 
V.  SiTtger  Mfq.  Co.  41  Ohio  St.  137 ;  Tucker 
Mfg.  Co.  V.  Boyington,  9  Pat.  Off.  Gaz.  455, 
Fed  Cas.  No.  14.329;  Confolidnted  Fruit-Jar 
Ch.  14  Fat.  Off.  Oaz.  369 ;  Lorittard  v.  Pride, 
28  Fed.  Rep.  484 ;  Oaa$  r.  OeU'*  Patent  Firt 
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Amu  HfS:  Go-  BO  Fed.  Rep.  118;  CoaU  t. 
Merrick  Thread  Oo.  86  Fed.  Rep.  834 ;  Hiram 
Bolt  Oo.  V.  Wadttoorth,  41  Fed.  Rep.  84. 
The  iDclination  of  courts  to  treat  *  name  lo 
used  as  merely  the  oame  of  the  goods,  and 
not  as  denoting  any  connection  between  tbem 
and  the  trader.  Is  mentioned  by  the  text- 
writers.  Keriy,  Trade-Marks,  «),  43.  301, 
202,  40S;  Sebastian  Trade-Marks,  69,  61. 
See  also  Browne,  Trade-Marks,      220a,  231. 

If,  therefore,  we  should  assume  that  tliere 
mar  be  a  double  use  of  a  word  like  "  Dover, " 
■na  that  It  may  be  tued  both  as  the  name  of 
the  patented  article  and  as  a  trade-mark,  then 
It  would  he  necessary  to  see  if,  In  this  case, 
there  was  sufficient  evidence  to  show  that  the 
plaintiff  so  used  It  as  to  import  a  trade- 
mark, as  well  as  the  name  of  the  patented 
article,  and  also  that  the  defendants  have 
used  it  in  a  like  double  Beose-  Since,  or- 
dinarily, the  exclusive  right  to  use  the  names 
ceases  with  the  expiration  of  the  patent,  there 
must,  at  least,  be  something  to  ^ow  some 
special  and  distinguishing  use,  by  which  It 
can  be  seen  and  known  that  tlie  word  is  not 
osed  merely  as  the  name  of  the  thing,  but  to 
import  the  additional  feature  of  a  trade- mark. 
Be  Leonard  <£  mUt'ii  Trade-Mark,  L.  R.  26 
Ch.  Div.  288,  206,  298.  There  is  nothing  to 
diow  that  the  plaintiff  ever  had  this  distfac- 
tfon  In  mind,  or  used  the  word  in  any  other 
manner  than  merely  as  the  name  given  to  the 
egg  beaters.  Nor,  on  the  other  hand,  is  there 
anything  to  show  that  the  defendants,  since 
ttie  expiration  of  the  patent,  have  used  the 
word  in  any  other  sense  than  to  call  the  ma- 
chine by  Its  name.  This  they  have  a  rivht 
to  do ;  and,  to  entitle  the  plaintiff  to  an  in- 
junction, ft  must  be  shown  that  the  defend- 
ants have  used  the  word  in  a  further  sense, 
so  as  to  violate  the  plaintiff's  right  of  trade- 
mark while  using  the  word  "Dover"  as  the 
name  of  the  machine,  as  they  lawfully  may 
da  And  any  injunction  whidi  might  be 
granted  would  have  to  be  so  limited  as  not 
to  prohibit  the  defendants  from  calling  the 
eeg  beaters  by  their  name.  The  distinction 
is  fine;  perhaps  too  One  for  practical  appli- 
cation. In  this  case  we  are  not  satisfied,  on 
the  evidence,  that  the  plaintiff  Las  any  trade- 
mark In  the  name  "  Dover. "  A  mere  name  is 
often  held  to  be  simply  descriptive  of  the 
article  which  Is  called  and  known  by  it,  and 
by  no  other  name ;  and  it  may  be  assignable 
to  others,  even  though  it  is  the  name  of  the 
inventor  or  original  manufacturer  or  dealer 
himself.  Thomson  v.  Winehetter,  19  Pick. 
214,  81  Am.  Dec.  180 ;  Oilman  t.  Sunneaell, 
182  Mass.  189 ;  Rturia  Oemmt  €h.  T.  Ze  Btge, 
147  Mass.  206,  and  cases  there  cited ;  Noera 
T.  S.  A.  Wiaiamt  Mfg.  Co.  168  Mass.  110. 
See  also  Columbia  Mill  Oo.  v.  Alcorn,  160  U. 
8.  460,  87  L.  ed.  1144 ;  HaU  T.  Barrom,  4  De 
Q.  J.  &  S.  150.  The  word  "Dover"  has,  by 
use,  thus  come  to  be  simply  descriptive  of 
an  effg  beater  made  ondn'  tiie  Williams 
patent,  and  ft  became  common  to  the  public 
on  the  expiration  of  that  patent. 

The  plaintiff  contends  that  it  has  a  right 
to  protection  under  Pub.  Stat.,  chap.  76,  g  1, 
providing  that  trade-marks  are  not  to  be  used 
withmit  the  consent  of  tlieir  owner.  But  the 
plaintiff  derlvei  no  additional  rights  under 
28  L.  R.  A. 


this  provision  of  statute,  becaose  the  word 
"Dover"  was  used  as  the  name  of  the  ma- 
chines, and  not  as  a  trade-mark,  and  it  was 
not  the  intention  of  the  statute  to  do  away 
with  the  rule  that  the  name  of  a  patented 
article  becomes  open  to  general  use  upon  the 
expiration  of  the  patent.  This  rule  faa» 
heretofore  been  incidentally  alluded  to  ia  a 
way  to  imply  that  it  was  understood  to  be  ia 
force  in  this  commonwealth.  Amtriean  Or- 
der ofSeottith  CSaM  v.  MerriU,  151  Mass. 
658,  562,  6  L.  R.  A.  820;  OAadmek  v.  OoteU, 
161  Mass.  190.  106,  6  L.  R.  A.  839. 

The  plaintiff  furthn-  contends  that  the  de- 
fendants have  used  tfae  word  "  Dover"  as 
mark  oo  their  egg  beaters  in  a  way  calcu- 
lated to  deceive  the  public,  independently  of 
the  question  of  the  trade-mark.  This,  ac- 
cordi^og  to  the  contention  of  the  plaintiff, 
means  that  they  are  passing  off  their  goods 
as  goods  made  for  or  by  the  plaintiC 
thus  are  Injuring  the  plaintiff  by  unfair  com- 
petition. No  doubt,  the  use  of  the  word 
"Dover"  on  the  egg  beaters  is  an  advantage 
in  the  market;  but  this  is  an  advantage 
wblch  the  defendants  are  entitled  to  have, 
unlnsB  the  plaintiff  has  a  valid  trade  mark. 
It  must  now  be  assumed  that  the  plaintiff 
has  no  trade  mark  in  the  name,  and  tbat  th«- 
name  as  well  as  the  Invention  is  open  to  com- 
mon use.  This  being  so,  something  more 
must  be  shown  than  merely  that  the  defend- 
ants are  makine  and  selling  egg  beaters  sim- 
ilar in  kind  and  under  the  same  name  a* 
that  of  the  plaintiff.  Magee  Furnace  Go.  v. 
Le  Barron,  127  Moss.  115;  Brill  v.  Singer 
Mfg.  Ok  41  Ohio  St  127;  Singer  Mfg.  Co.  t. 
Bitey,  11  Fed.  Rep.  706;  Be  Leonard  <t  K- 
lit't  Trade-Mark,  L.  R.  26  Ch.  Div.  288; 
Re  Balph'i  Drade-Mark,  L.  R.  25  Ch.  Div. 
194,  108;  aing«r  Mfg.  Oo.  v.  £000,  8  App. 
Cos.  15. 

The  evidence  falls  to  show  any  violation  of 
the  plaintiff's  rights  in  this  respect  There 
Is  nothing  in  the  making  of  the  defendants' 
egg  beateiB  to  indicate  that  they  were  made 
b^tbe  plaintiff,  unless  the  use  of  the  word 
"Dover"  00  the  wheel.  The  defendants  had 
a  right  to  put  tble  marking  00  the  wheel. 
In  form  and  construction  and  general  ap- 
pearance tliere  was  some  resemblance  l>etweeik 
the  defendants'  egg  beaters  and  the  plaintiff's 
but  imitation  in  these  respects  is  lav? ful.  In. 
Fairhaftlu  v.  ^/aooftvc,  14  Blatchf.  337,  Fed. 
Case.  No.  4. 60S,  it  was  held  that,  apart  fronv 
patents  and  trade  marks,  "any  one  may 
make  anything  In  any  form,  and  may  copy 
with  exactness  that  which  another  has  pro- 
duced, without  inflicting  any  legal  injurr, 
unless  he  attributes  to  that  which  he  has  made 
a  false  origin,  by  claiming  it  to  be  the  manu- 
facture of  another  person."  This  was  cited 
and  approved  in  Bri3i  v.  Singer  Mfg.  Co. ,  41 
Ohio  St  127.  where  it  was  held  broadly  that 
"  where  machines,  during  the  time  they  are 

ttrotected  by  a  patent,  necome  known  and 
dentifled  in  the  trade  by  their  shape,  ex- 
ternal ftppearanoe,  and  omamcntatfiHi  tbe- 
patentee,  after  the  expiration  of  the  patent, 
cannot  prevent  others  from  uslnv  the  same 
modes  of  identification  In  machines  of  the 
same  kind  manufactured  and  sold  by  them." 
And  in  Singer  J^.  Ob.  t.  Jum  J^.  Ob.,  4\ 
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Fed.  Rep.  208,  the  above  doctrlaea  were  re- 
affirmed with  distiQctnesB  and  emphasis. 
There  is  do  unfair  oompetitiOD,  apart  from 
the  infringement  of  a  patent  or  tmde-mark, 
unless  the  competing  person  so  makes  or 
Durln  his  goods  or  condueti  his  business  that 
purchasers  of  ordinary  cantloo  and  prudence, 
and  not  those  who  are  exceptionally  dull,  are 
likely  to  be  misled  into  the  belief  tliat  his 
goods  are  the  goods  of  somebody  else.  Oil- 
man  r.  RunneuxU,  132  Mass.  189,  148,  150; 
Singer  Mfg.  Oo.  t.  Wiia&n,  L.  R.  3  Ch.  Div. 
484.  447  (per  Jessel,  M.  B..  whose  decree 
was  affirmed  on  appeal)  ;  Brill  t.  Singer  Mfg. 
Co.  41  Ohio  St.  127 :  Bobertmm  T.  Berry,  60 
Hd.  691,  88  Ain.  Rep.  828. 

Looking  at  the  whole  case,  in  the  light  of 
the  defendaDts'  right  to  use  tlie  word  "  Dover" 
and  to  make  egglteaters  simitar  in  construc- 
tion and  general  appearance  to  those  of  the 

tlaintiff,  we  And  no  proof  of  anything  un- 
iwful  on  Uielr  part. 


George  PATTEE 
t. 

Dennis  A.  TAlGEet  at.,  Apptt, 

ma  Haas.  JKBL) 

A  diacharge  of  two  flrms  In  the  Mine  In- 
■oWeney  prooeodins  does  not  affeot  the 
claim  ol  a  nonreeldent  oremtor  ngatnsC  one  of  the 
flrms  merely  because  he  proved  a  olalm  etrafoBt 
the  otber  Snn  which  included  the  partners  in  the 
former  and  voted  for  their  aaslgnee  and  accepted 
a  dividend  od  the  claim. 

(AprU2,180(U] 

APPEAL  defecdants  from  a  judgment  of 
the  Superior  Court  for  Middlesex  County 
fu  favor  of  plaintiff  f  n  ao  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  prom- 
issory note.  AMrmed. 
The  facta  sufficiently  appear  In  the  opinion. 
JHeurt.  Blaoey  4b  BoDlneon,  for  appel- 
lants: 

The  plaintiff,  being  a  oonresldent  creditor, 
la  not  bound  %  the  decree  of  the  insolvent 
court  unless  he  has  submitted  himself  to  its 
jurisdiction. 

Jmmsapr.  Gardner,  11  Gush.  855;  Clajfv. 
Bmith,  28  U.  B.  8  Pet.  411,  7  L.  ed.  723. 

If,  however,  he  has  participated  in  the  in- 
solvency proceedings,  and  sought  to  avail  bim- 
•elf  of  the  benefits  thereof,  he  cannot  refuse  to 
be  bound  thereby. 

IHd.;  Phebp*  v.  fi^rtend,  108  N.  Y.  406.  57 
Am.  Ttep.  755;  Murray  v.  BoberU,  e  L.  R.  A. 
846,  150  Mass.  868. 

Where  a  nonresident  brings  a  suit  for  his 
own  purposes  against  property  of  a  debtor, 
and  such  suit  under  the  peculiar  laws  of  that 
forum  is.  by  order  of  couii,  consolidated  n^itli 
proceedlnga  brought  by  other  creditors  against 
the  same  and  other  property  of  the  debtor,  to 

Nora.— As  to  effect  freDemllr  of  lasolvenor  pro- 
oeeditiBs  iiponnooresldent  creditors, see  Hurray  v. 
Roberts  (Mass.)  8  L.  B.  A.  848,  aad  note:  Fboenlz 
Nat.  Back  of  ProvfdeDoe  t.  Bat^Aeller  llfaasj  9  L. 
B.A.Ml,iuidiio(«; 
S8L.a  A. 


cause  the  whole  property  to  be  sequestered  for 
the  benefit  of  all  the  creditors,  he  cannot 
thereafter  withdraw  or  avoid  any  judgment 
entered  in  such  consolidated  suit. 

Bakar  v.  Kinnaird.  94  Kv.  6. 

In  ^/de  v.  J/(Wi'«  Jiene  Food  Oo.,  160  Mass. 
669.  the  court,  after  determining  That  a  Ann  la 
not  a  legal  person,  decides  that,  "for  technical  ' 
purposes  of  suing  or  being  sued,  the  law  doe* 
not  know  the  firm,  but  only  the  men  compos- 
ing if 

So,  in  this  case,  this  plaintiff,  when  be  voted 
.  for  an  assignee  who  should  hold  all  property 
joint  and  several  of  alt  the  tbree  members  ch 
the  new  firm,  and  proved  a  claim  against  all 
three  members,  likewise  became  a  party  to  a 
proceeding  in  which  be  might  have  proved  a 
second  claim  against  two  of  those  same  Indi- 
viduals whose  properly,  from  which  such 
second  claim  might  have  been  paid,  he  bad 
chosen  an  assignee  to  receive. 

A  firm  caoDot  be  insolvent  so  long  as  any 
partner  is  solvent.  Therefore  a  petition  in  be- 
half of  a  pnrinersbip  for  the  benefit  of  the  in- 
solvent laws  must  aver  the  Individual  insol- 
vency of  all  the  partners. 

Hanson  v.  Paxge,  8  Qniy,  889;  Dearborn  v. 
Keith,  6  Cush.  234. 

A  petaon  so  choosing  an  assignee  must  be 
considered  as  dealicg  with  the  auets  of  the  in- 
dividual partner. 

Pub.  Stal.  chap.  157,  §  121. 
It  is  possible,  therefore,  that  the  dividend 
received  by  the  plaintiff  in  this  case  msy  have 
been  paid  in  part  at  least  from  the  individual 
assets  of  these  defendants. 

Mettn.  Willtw  A  Copeland  for  appel- 
lee. 

Allen,  i/.,  delivered  the  opinion  of  the  court: 
It  is  well  settled  and  familiar  that  a  nonreai- 
deot  creditor  is  not  tarred  of  his  claim  a 
discharge  In  insolvency  ffranted  bete,  unless 
he  has  come  in  and  submiited  himself  to  the 
jurisdiction  of  the  court.  Phcenix  Nat.  Bank 
of  Providence  Y.  BateheUer,  161  Mass.  589,  8L. 
R.  A.  S44.  If  he  thus  comes  in,  and  proves 
bis  claim  and  takes  a  dividend,  or  If  he  ac- 
cepts the  sum  offered  under  composition  pro- 
cet'dinfTs,  be  is  held  to  have  waived  this  right 
of  obj''Ction.  MuT-ray  v.  Roberta.  160  Mass. 
853.  6  L.  R.  A.  846;  Kuttit  v.  Botlet,  146  Mass. 
418,  Id.  16017.  8.  Sei,  87L.  ed.  nil.  In  the 
present  case  there  were  two  flrms. — Paige  & 
Gove  and  Crosby.  Paige  &  Gove.  The  latter 
firm  consisted  of  the  memtiers  of  the  former 
firm,  with  the  addition  of  Crosby.  Both  firms 
were  included  In  (he  same  proceedings  in  lo- 
solvency,  and  the  plaintiff,  a  nonresident,  held 
a  claim  against  each  firm.  He  proved  only 
ibe  claim  against  Crosby.  Paige  &  Gove,  and 
voted  thereon  for  assignee,  and  took  a  dividend 
therein.  It  is  not  Etated  whether  bis  vote  af- 
fected the  choice  of  assignee  or  not.  The 
question  is  whether  his  claim  against  the  other 
firm  and  Us  members  Is  thereby  barred,  a  dls- 
charge  having  been  granted  to  the  debtors, 
No  oDiection  has  been  raised  to  the  method  of 
Including  both  firms  in  the  same  proceedings 
in  ins -Ivency.  There  wasnothing,  beyond  the 
facts  already  stated,  to  show  an  intention,  on 
the  part  of  the  plaintiff,  to  waive  his  right  to 
punoe  Us  pnaent  oUm  by  an  aetloo  at  law. 
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l^e  Btatutei  do  not  In  terms  provide  for  a 
case  where  the  same  persons  are  members  of 
more  than  one  firm.  la  England  a  practice 
grew  up  by  wbicb  a  commlssioQ  in  bankruptcy 
against  several  partners  would  include,  not 
only  tbe  iodiriilual  members,  but  all.  minor 
paTtoeTshipft  exiating  among  Ibem  as  wdl,  dis- 
tinct accounts  being  sept.  Under  tbis  practice 
a  general  order  was  passed  by  Lord  Russian,  in 
l'nt4,  that,  under  a  joint  commission  against  a 
firm,  separnte  debts  might  be  proved  as  of 
course,  without  filing  a  special  petition  for  lib- 
erty to  do  so.  2  Uhristian,  Bankrupt  Law,  2d 
«d.  81,  83.  And  It  was  held  that  credttors  of 
a  minor  finn  conaisting  of  some  of  the  mem- 
bers of  the  larger  firm  might.  In  like  manner. 

Srove  their  claims.  Bz  parts  WortAin^ton,  9 
Udd.  26.  But  a  creditor  whose  claim  was 
against  the  firm  and  also  against  one  or  more 
(if  ita  member*  could  not  make  double  proof, 
even  though  the  obligation  was  created  by  dif- 
ferent instrumenta.  Ex  parte  Bevan,  10  Yes. 
Jr.  107;  Bobeon,  Bankr.  7S»-728.  This,  how- 
ever, was  altered  by  tbe  Bankruptt^  Acts  of 
1861  and  1888,  so  that  double  proof  might  be 
made,  and  it  was  held  that  the  fact  that  an  in- 
dividual partner  had  given  Eecurity  for  tbe 
debt  would  not  preveni  the  creditor  from  prov- 
ing against  the  firm  without  giving  up  his 
security;  tiie  reason  being  that  the  joint  and 
separate  estates  are  considered,  in  the  adminis- 
tradon  of  the  property  In  bankruptcy,  as  dis- 
tinct estatea  Robaon,  Bankr.  729-731.  and 
cases  cited.  In  Massachusetts  double  proof  is 
allowed  without  any  express  statute  autbotiz 
log  it.  Rof/er  Williami  Is'at.  Rank  v,  HaU, 
160  Mass.  171.*  And,  although  the  proceed- 
ings are  Joint,  this  is  rather  as  a  matter  of  con- 
venience. It  Was  held  in  Englund  that  the  Ju- 
risdiction to  snpersedeprior  proceedings  against 
one  partner,  npon  the  Insulution  of  proceed- 
ings which  embraced  the  firm,  was  entirely 
discretionary,  and  would  be  determined  by 
considerations  of  convenience.  Ex  parts  jfioa- 
tandaon,  1  "Boae,  Bankr.  Caa.  416;  Robson, 
Bankr.  687.  The  practice  in  this  country 
seems  to  have  been  the  same.  Re  Miiche/l,  8 
Nat.  Bankr.  Reg.  441,  Fed.  Cas.  No.  9.056:  Re 
Stevet}*,  5  Nat.  Bankr.  Reg.  IIS,  1  Sawy.  897, 
and  Fed.  Cas.  No.  18,398.  And  where  one  of 
tbe  partners  of  a  bankrupt  firm  was  also  a 
member  of  another  firm,  which  bad  a  claim 
a^nst  tbe  bankrupt  firm,  tbe  claim  was  al- 
lowed to  be  proved;  the  two  firms  being  re- 
garded as  distinct  legal  entities,  capable  of  coa- 
tractfnir  with  each  other  in  equity.  Re  Buck- 
havse,  10  Nat.  Bankr.  Reg.  206,  Fed  Cas.  No. 
S,086.  In  the  present  case  the  transRctions  of 
the  different  firms  were  dislinct,  and  for  most 
purposes  the  estates  are  also  considered  as  dis- 
tinct. The  plaintllTB  claim  against  the  defend- 
ants is  not  the  same  as  that  wnieh  be  proved  in 
Insolvency.  And  we  are  of  opinion  that  the 
waiver  which  Is  implied  by  his  act  of  proving 
a  claim  against  one  of  tbe  partnerships  does 
not  extend  to  his  claim  against  the  other. 

Merely  proving  tbe  claim,  of  itself,  signifies 
but  little,  A  claim,  after  being  proved  and 
allowed,  maybe  withdrawn,  by  leave  of  court; 
and,  hung  so  withdrawn,  no  consequence  fol- 
lows firom  tbe  fact  of  its  having  been  so  proved. 
Morse  y.  LoteeU,  7  Met  162;  Sai^ord  v.  ^atU,  11 
Cush.  20;  FranUin  Owntu  Sat.  Bank  Firtl 
38  U  R.  A. 


Nat.  Bank  of  OreenjUld,  188  Mass.  616,  SS  ; 
NicJiolt  V.  Sjnith,  148  Mass.  455.  In  Bemie  r. 
Smith,  10  Met.  194,  It  was  held  to  be  the  right 
of  a  creditor,  under  tbe  circumstances  there 
shown,  to  wilhdnw  his  proof  without  leaveof 
court,  In  Older  to  use  his  claim  way  of  wet- 
off. 

The  fact  of  a  creditor's  having  voted  for 
assignee,  and  even  of  having,  by  his  vote, 
controlled  the  choice,  settles  nothing  conclu- 
sively. After  having  done  so,  he  may  still,  by 
leave  of  court,  withdraw  tbe  claim  so  voted 
upon,  in  order  to  avail  himself  of  advantages 
which  he  would  lose  if  the  proof  stood. 
Franldin  County  Nat.  Bank  t.  Fim  Nat 
^nk  ofQreenfidd  and  NiehaU  t.  Smith, 
tupra. 

The  taking  of  a  dividend  by  the  plaintiS 
npon  bia  clnlm  against  one  firm  ought  not  to 
affect  his  rlaim  against  the  other  firm.  No 
decision  has  come  to  our  notice  where  this 
question  has  been  determined.  We  need  not 
consider  bow  it  would  be  If  both  claims  were 
against  the  same  firm,  or  tbe  same  individual, 
and  only  one  of  tfaem  was  proved,  or  If  a  cred- 
itor held  two  claims, — one  fiduciary,  and  the 
other  not,— and  only  proved  the  latter.  We 
limit  ourselves  to  the  question  which  is  now 
presented.  If  two  firms,  consisting  In  part  of 
Ibe  same  members,  are  included  In  the  same 
proceedings  in  Insolvency,  and  a  nonresident 
creditor  holds  a  claim  against  each  firm,  and 
proves  against  only  one  of  them,  and  votes  for 
BSfignee,  and  takes  a  dividend  thereon,  tbe 
granting  of  a  discharge  to  the  debtors  will  not 
debar  him  from  subsequently  maintaining  an 
action  upon  the  other  claim.  For  these  rea- 
sons, fn  Uie  opinion  of  a  ma jori^  of  tha  court, 
the  entry  must  be, 

Ju^fmentfw  ^  plaintiff  effflnuii. 


Andrew  H.  BELL  etal. 
V. 

AMERICAN  PROTECTIVE  LEAGUE. 


Be  James  J.  GRACE,  PetUioner, 


(- 


.Ibss.. 


A  receiver  of  an  InaolTont  corporation 
by  taMng  posaesalon  of  Its  leaeebold 
estate  becomes  liable  onir  tor  a  Tcasonable 
rent  while  he  retains  posseeslon.  and  does  not 
become  liable  on  tbe  oovenaDts  of  the  lease  as  an 
assignee  of  tbe  term. 

(May  28, 1896J 

APPEAL  by  the  Receiver  of  the  American 
Protective  League  from  a  decree  of  the 
Superior  Court  for  Suffolk  County  requiring 
him  to  pay  rent  for  leasehold  premises  of  the 
league  under  the  covenants  contained  in  tha 
lease.  Seeereed. 

Tbe  American  Protective  League  la  an  in- 
aolvent  beneficiary  association,  for  which  a  re- 
ceiver had  beoi  appointed  at  the  lult  of  A»- 


Nora.— For  receiver's  llabDitr  on  oootracts  of  tbe 
party  whose  property  he  taotds,  see  Central  Trust 
Co.  of  New  York  v.  Marietta  ft  N.  O.  R.  Co.  (a  C 
N.  D.  Gaj  18  L.  fi.  A.  m,  and  nota. 
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drew  H.  Ben  et  at.  The  les^  was  poweeaed 
of  a  lease  which  it  had  obtaiDed  from  James 
J.  Grace,  as  teesor.  The  receiver  after  taking 
posBeseloD  took  steps  to  dispose  of  the  lease, 
which  Dot  beiog  successful,  be  abondoned  the 
[Kemlses.  Grace  thereupon  filed  this  petitloD 
to  bold  the  receiver  liable  for  the  rent  under  the 
terms  of  the  lease.  SubsequeDtly,  by  direction 
of  the  court,  the  receiver  assigned  the  lease  to 
an  Irresponsible  person  and  the  court  held  that 
be  wss  liable  for  tbe  rents  which  seemed  up 
to  tbe  time  of  socb  assignmeDi. 
Furthtf  faoti  Mifflciently  appear  fai  the 

lOD. 

Jlr.  CUorge  PotawM*  for  appellnnt: 

The  receiver  is  onder  no  lejnl  iisbility. 

A  receiver  takes  no  title  snd  his  occupstlon 
Is  simply  that  of  the  lessee,  acting  through  the 
agency  of  the  court's  offio  re  inRlead  of  IIh  own, 

WiUm  V.  WeleA,  157  MsM.  77;  Thompton  t. 
Fhtnut  Int.  Oo.  <ff  Brook'yn,  N.  T.  186  U.  6. 
287,  84  Ii.  ed.  408-  Union  Nat.  Bank  of  CH- 
tago  T.  BanJt  (ff  Kanna  Cibf,  186  U.  &  228,  84 
L.  ed.  841;  Quiney,  M.  dJ\  S.Ca.T.  HumjA- 
reyt.  14S  U.  6.  83.  86  L.  ed.  683;  Gaiiher  v. 
Stockbridffe,  67  Md.  m 

Tbe  liability  of  a  receiver  In  eqnlty  for  rent 
does  not  extend  beyond  the  time  of  hu  occupa- 
tion. 

He  Oak  Pitt  Colliery  Co.  L.  R.  31  Ob.  Div. 
82»:  Re  Blaeibum  &  D.  B.  Bldg.  foe.  L.  R.  43 
Oh.  Div,  848;  Qaither  t.  Stwkbridge,  avpra; 
Woodivif  V.  Brie  A  Cto.  98  N.  Y.  609;  He  Otit, 
101  N.  Y.  680;  Frank  v.  A'eto  York,  L.  E.  & 
IF.  R.  Co,  m  N.  T.  197;  Quiney,  M.  A  P,  It, 
Oo.  T.  Uumphreya,  aupra;  Goe  v.  Ntw  Jersey 
Upland  B.  Co.  27  N.  J.  £q.  87. 

If  the  receiver  holds  the  estate  for  Ibe  bene- 
flt  of  tbe  trust  fund,  and  resists  the  lessor^  at- 
tempt to  get  possession,  equity  requires  that 
the  rent  sbould  be  paid,  because  if  it  is  not  paid 
the  lessor  has  a  right  to  possession  and  can  de- 
strOT  the  value  of  the  lease. 

R«  Silkttene  A  D.  Coal  A  Iron  Co.  L.  R.  17 
Cb.  Wv.  158. 

And  if  tbe  receiver  merely  holds  for  thepur- 
pose  of  selling  lease,  plant,  machtnerv,  etc.,  to 
a  new  tenant,  with  the  assent  of  the  lessor  and 
for  the  mutual  benefit  of  lessor  and  lessee,  it 
has  been  held  tbat  Hie  landlord  bad  no  claim 
on  tbe  assets  for  rent  even  during  such  occupa- 
tion. 

Re  BridgetDatet  Bvgineering  Ci).  L.  R  12 
Cb.  Div.  181;  Be  Laneanhir^  Ottten  ^nning 
a>.  L.  R  8S  Cb.  DiT.  f(66;  Be  Oak  PiU  CoUiery 
Cb.  U  R  ai  Cb.  DiT.  880:  Quiney,  M.  dP. 
R.  Go.  T.  Mumphreyt,  145  U.  &  88,  86  L  ed. 
683. 

So  a  railroad  receiver  who  has  entered  Into 
possession  of  a  leased  lioe  and  afterwards 
abandoned  it  has  never  been  held  for  after  ac- 
cruing rent,  and  where  the  receipts  of  the  lines 
have  been  insufficient  to  pay  rent,  be  has  been 
held  liable  for  rent  only  for  such  lime  as  be 
resisted  the  claim  of  the  lessor  for  possession. 

United  Stalea  Trutt  Oo.  of  New  York  v. 
Wabaeh  W^em  Bailway,  160  U.  S.  387,  87 
L  ed.  10S6;  Woodruffs.  Brie  R.  Oo.  93  N.  1. 
609;  Frank  r.  New  York,  L.  S.  A  W.  B.  Co. 
m  N.  T.  187. 

Even  if  tbe  receiver  were  an  assignee,  and  so 
under  the  technical  doctrine  of  tbe  feudal  law 
twund  by  {niTttgr  of  eitate  npoo  the  ooreunti 
88  L,  RA. 
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of  the  lease,  the  claim  of  the  lessor  would  not 
be  an  equitable  one  and  equity  would  require 
tbe  receiver  to  put  sn  end  to  Iiia  legal  liability 
by  an  assignnaentto  an  irresponsibie  person  ss 
the  superior  court  finally  did  Id  this  case. 

Fagg  v.  Dobie,  8  Younge  &  C.  £xch.  96; 
Boieley  v.  Adaau,  4  Myl.  &  C.  684;  OnOov  t. 
Corrie,  8  Hadd.  880. 

In  tbe  view  of  the  court  of  equity,  in  a  wind* 
ing-up  process  there  is  no  dimerence  between 
a  simple  abandonment  by  a  receiver,  with 
notice  lo  tbe  lessor,  and  an  assignment  for  a 
nominal  consideration. 

Ue  Dlaekbvm  A  D.  B.  Btdg.  L.  R  49 
Cb.  Div.  848. 

An  assl^ee  fn  bankrap'cy  or  InsolveDCT^ 
like  sn  assignee  by  deed,  becomes  seised  of  tne 
bankrupt's  leasehold  interests  and  is  bound  by 
an  hrlilicial  and  highly  technical  rule  of  law  to 
perform  tbe  covenants  of  the  lease  by  reason 
of  what  is  called  privily  of  estate. 

Turner  v.  Biehardmn,  f  East,  885;  Oovlani 
T.  Stephene,  1  Bam.  &  Aid,  698;  Hoyt  v.  Stod- 
dard, 2  Allen,  443;  Patlen  v.  Deshon.  1  Gray, 
825:  ttandera  v.  Partridge,  108  Muss.  556. 

But  he  may  devest  himself  of  title,  privity, 
and  lialjility  by  sn  sssignmeot  of  tbe  lease  lo 
another  person,  although  tbat  person  be  wholly 
irresponsible  and  although  :he  motive  of  tbe 
assignment  be  to  escape  lUbiUty  on  the  cov^ 
nants. 

Patten  v.  Deahon,  mtprmj  Mbott  v,  Steartu, 
1 89  Haas.  168. 

It  may  even  be  bis  duty  to  make  such  an  as- 
signmenl  for  the  purpose  of  ceasing  to  be  le- 
gally liable  on  a  burdensome  lease  belonging  to 
the  estaie  which  he  represents  and  from  which 
he  would  beentiiled  to  indrannity, 

Ontlote  v.  Corrie,  9  Hadd.  8w);  Bowleff  v. 
Adam.  4  Myl  A  C.  534;  FVank  r.  Neu>  York, 
L.  B.AW.B.  Co.  133  N.  T.  197. 

But  inasmuch  as  an  assignee  in  bankruptcy 
takes  title  only  by  operation  of  law,  for  the 
iK-nefit  of  creditors  and  under  a  general  assign- 
ment, not  especially  directed  to  the  leasehold 
interests  of  thedehlor,  the  law  permits  blm  to 
elect  whether  he  will  accept  tbe  lease  or  not, 
and  if  he  does  not  elect  to  accept  it,  be  does 
not  become  liable  on  the  covenants  and  does 
not  need  to  assiga  to  escape  liability. 

Ho^t  V.  Stoddard,  ntpra. 

Abandonment  wilbout  assignment  put  an 
end  lo  the  receiver's  liability. 

Qai^er  v.  Sloeldyridge,  67  Md.  232;  Be  Btaek- 
burn  AD.  B.  Btdg. Bee.  L.  R  43 Gh.  Div. 848. 

The  petitioner's  conduct  has  been  Inequita- 
ble towards  the  trust  estate  and  disentitles  Mm 
to  any  relief  against  it  In  equity. 

jAmann  v.  McArthur,  L,  R  8  £q.  746; 
Bieliardmn  v.  Etan;  8  Madd.  316;  mUmo^ 
T.  farter.  L,  R  16  Cb.  Div.  66l 

Meatr*.  Robert  M.  Hors*  and  O.  Philip 
Wardaer  for  appellees. 

lAthrop.  J. ,  delivered  the  opinion  of  the 
court : 

It  does  not  clearly  appeur  whether  the 
superior  court  took  jurisdiction  of  the  bill 
In  equity  of  Bell  and  others  against  the 
A  mertcao  Protective  League  by  virtue  of  the 

feiieral  equity  Jurisdiction  conferred  upon 
L  by  Stat.  Iw8,  chap.  338,  or  by  virtne  of 
HtoL  18M,  chap.  486,  which  gives  to  the 
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supreme  Judicial  court  and  to  the  superior 
court  "  exclusive  and  concurrent  jurisdiction, 
In  cases  of  inaolvencj,  of  the  settlement  of 
tlie  affairs  of  corportitions  wbfcb  are  au- 
thorized to  transact  insurance  upon  the  as- 
sessment plan,  or  of  taj  fraternal  benefldarr 
corporations  which  are  so  authorized,"  and 
which  provides  that,  <*  to  that  end, "  the  court 
"may  appoint  axents  at  receivers  to  tskc 
possession  of  the  property  and  effects  of  tlie 
corporations,  subject  to  such  rules  and  orders 
as  may  from  time  to  time  be  prescribed  by 
•aid  courts,  or  any  justice  thereof. "  The 
language  ot  this  itatata  follows  the  lorm  of 
the  decree  long  ago  prescribed  by  this  court 
appointing  a  receiver  of  ao  iDsolvent  cor- 
poration, which  form  was  adopted  by  the 
superior  court  when  equity  jurisdiction  was 
conferred  tapon  it.  It  makes  no  difference, 
therefore,  whether  the  receiver  was  appointed 
under  the  jreneral  equity  jurisdiction  of  the 
superior  court,  or  under  the  statute  above 
referred  to. 

The  question  presented  In  this  case  is  as  to 
the  correctness  of  the  ruling  of  the  superior 
court  that  the  receiver,  bv  reason  of  the  facts 
reported,  became  liable,  oy  privity  of  estate, 
upon  the  covenants  of  the  lease,  and  con- 
tinued so  liable  until  the  receiver  assigned 
the  lease  to  one  Olancy.  It  Is  a  familiar 
doctrine  of  the  common  law  that,  while  there 
Is  no  privity  of  contract  between  the  lessor 
and  the  asssignee  of  a  term,  there  is  a  privity 
of  estate,  which  renders  the  assignee  liable 
upon  the  covenants  of  the  lease,  so  long  as 
he  holds  the  term.  This  applies  not  only  to 
private  Individuals,  but  to  assignees  In  bank- 
ruptcy and  InEolvency,  as  the  title  to  the 
leasehold  estate  vests  in  them,  provided  they 
take  possession.  But  an  assignee  of  a  term 
or  an  assignee  In  bankruptcy  may,  bv  as- 
■Ignlog  the  term,  free  himself  from  all  fur- 
ther responsibility ;  and  t^is  assignment  may 
be  made  to  any  one,  however  irresponsible 
he  may  be,  provided  the  assignor  does  not 
retain  any  interest  in  the  thing  assigned. 
See  3  Piatt,  Leases,  400-452.  The  rights  and 
duties  of  an  assignee  of  an  Insolvent  debtor 
are  now  regulated  in  this  commonwealth  by 
Stat.  1879,  chap.  345,  re-enacted  In  Pub. 
Stat.  chap.  1S7,  ^36.  See  Abboit  v.  Steam*, 
189  Mass.  166.  The  decree  In  the  court  below 
that  the  petitioner  was  entitled  to  recover 
apparently  proceeded  upon  the  ground  that 
the  same  rule  applied  to  a  receiver  as  to  an 
assignee  in  banliruptcy ;  and  this  seems  to 
have  been  assumed  to  be  the  law  In  Com.  v. 
Franklin  Ina,  Go,,  116  Mass.  378.  281.  It  is 
to  be  observed,  however,  that  that  case  was 
submitted  on  briefs,  aa  appears  by  the  re- 
porter's docket,  and  the  question  now  tiefore 
us  was  not  taken  by  the  counsel  for  ttie  re- 
ceivers, whose  brief  we  have  examined,  nor 
was  it  discussed  by  the  cnurt.  There  were 
two  petitions  in  the  case,  each  relating  to  a 
separate  parcel  of  land.  One  petition  was 
dismissed,  and  the  other  was  granted.  In 
relation  to  the  latter  the  facta  were  that,  at 
the  time  the  receivers  were  appointed,  the 
Insurance  company  was  lessee  of  a  room  in 
a  building  which  It  had  prior  to  that  time 
sublet.  By  the  terms  of  uie  lease  to  the  in- 
surance company,  when  the  receivers  were 


appointed,  two  quarterly  payments  of  rent 
would  become  due  In  Lhe  future.  When  the 
first  became  due,  the  lessors  demanded  the 
rent,  and  threatened  to  eject  the  sublessee  if 
the  rent  was  not  paid.  Certain  negotiations 
were  had  between  the  lesaws  and  the  receiven 
which  the  court  found  amounted  to  an  agree- 
ment by  the  receivers  to  pay  to  the  lessors  the 
rent  In  full  for  the  first  quarterly  payment, 
and  a  dividend  on  the  last  payment.  The 
first  payment  was  made,  and  the  controversy 
was  as  to  tbe  last  payment  under  the  lesse ; 
the  leasors  contending  that  Ui^  wm  entitled 
to  the  entire  rent,  and  tbe  rsoelven  that,  aa 
they  bad  not  taken  poasessiai  of  tiie  laiid, 
they  were  not  liable  at  all.  The  decision  of 
tbe  court  was  that  the  agreement  should  be 
carried  out,  and  tbe  lesson  "are  therefore  en- 
titled tosuch  dividend  on  the  amount  of  rent 
and  taxes  so  due  aa  is  paid  to  other  creditors.  * 
It  will  be  seen,  therefore,  that  the  case  did 
not  turn  upon  the  effect  of  a  receiver  taking 
possession  of  a  leasehold  estate,  but  upon  tbe 
effect  of  a  contract  made  by  receivers  with  the 
lessors  of  a  leasehold  estate  in  relatiim  to  tbe 
rent. 

It  Is  difficult  to  see  upon  what  principle  a 
receiver.  In  tbe  absence  of  a  statute  vesting 
the  title  of  the  Insolvent  In  him,  can,  in  any 
legal  sense,  be  said  to  be  the  aasigoee  of  a 
term.  In  EtliMY.  Botton,  H.  d  E.  It.  Co.,  107 
Mass.  1,  38,  It  was  said  bv  Mr.  Juatice  Wei  la. 
speaking  of  a  decree  of  this  court  appointing 
receivers  of  a  railroad  company :  "It  bad 
no  effect  to  change  the  title  or  create  any  lien 
upon  the  property.  Its  purpose,  like  that 
of  an  Injunction  pmdmulite,  was  merely  to 
preserve  the  property  until  tlie  rights  of  all 
parties  cnuld  be  adjudged.  The  receivers  are 
officers  of  the  court  for  this  purpose,  and  act 
under  Its  direction  and  control."  A  receiver 
is  merely  a  ministerial  officer  of  the  court, 
or,  as  he  Is  sometimes  called,  the  "hand  ot 
tbe  court."  The  title  to  the  property  does 
not  change ;  and,  if  be  Is  required  to  take 
property  into  his  custody,  sucb  custody  Ii 
that  of  the  court.  Union  Jiat.  Bank  of 
Chicago  v.  Bank  of  Kanwa*  City,  ISA  U.  a, 
338,  336,  84  L.  ed.  841.  846;  Jliompton 
Phenix  Int.  Co.  of  Brooklyn,  N,  7.  180  U, 
S.  287,  2tf7,  84  L.  ed.  408,  418. 

Tbe  questim  now  before  the  court  wu 
carefully  considered  In  QnUhtr  v.  Stoafc- 
bridge,  67  Md.  833,  and  It  was  held,  as  a  nec- 
essary deduction  from  the  principles  which 
we  have  stated,  that  a  receiver,  by  taking 
possession  of  a  leasehold  estate,  did  not  be- 
come the  assignee  of  the  term.  This  case 
was  cited  with  approval  by  Ohi^  JvaUea 
Fuller  in  the  case  of  Quiney.  M,  A  P.  B. 
Go.  V.  Eumphreyt,  14611.  8.  82.  07,  08,  86 
L.  ed.  683.  687.  It  Is  true  that  tbe  authority 
of  the  case  as  a  precedent  is  somewhat  weak- 
ened by  the  fact  that  tbe  learned  chief  lustlce 
proceeded  to  show  that  the  receivers  In  that 
case  were  not  responsible  on  tbe  covenants  ot 
the  lease,  even  if  they  were  regarded  as  ae> 
signees;  and  by  the  fact  that  In  tbe  subae* 
queot  case  of  United  8taU*  TruH  Oo.  of  New 
York  V.  Waba$h  Weitem  Saitteay,  150  U.  S. 
287.  87  L.  ed.  1086,  Mr.  Juttice  Brown,  la 
delivering  tbe  opinion  of  the  court,  over- 
looks or  disregards  the  language  of  OBU^ 
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■Juatie*  Fuller,  and  conaldera  %  ncelver  to 
«buid  in  the  Kuiie  poeltion  u  ui  ueiKoee. 
It  was  held,  however,  that  the  mere  act  of 
taking  posseBslon  of  leasehold  property  did 
nor  render  the  receiver  liable  on  Uie  corenantB 
-M  tiie  leue,  but  that  be  waa  entitled  to  a 
reasonable  time  after  taking  possession  to 
determine  whether  to  a£Srm  the  lease  and  re- 
tain the  pTemises,  or  to  give  them  up.  There 
are  many  cases  In  New  York  in  which  It  Is 
asserted  that  there  is  do  difference  between 
an  assignee  and  a  receiver  who  takes  pos- 
seseioa  of  leasehold  premises.  We  under- 
fltand,  however,  that  Id  New  York  a  receiver 
«f  an  insolvent  corporation  has  vested  in  him 
bv  statute  the  title  of  the  Insolvent.  See 
Atty-Oen.  v.  Lift  d  Fire  Int.  Co.  4  Paige, 
HZi.  8  L.  ed.  418 ;  Booth  v.  Clark.  58  U.  B. 
17  How.  823,  881,  16  L.  ed.  164,  167. 

We  regard  the  question  presented  In  the 
«ase  at  bar  as  au  open  one  in  this  oommon- 
wealth ;  and,  on  principle.  It  seems  to  us 
that.  If  areeelverof  an  insolvent corpomtlon 
takes  possession  of  its  leasehold  estate,  he  Is 
liable  only  for  a  reasonable  rent  during  the 
time  that  he  retains  possession ;  that  he  does 
«iot  iMcome  an  assignee  of  the  term,  and  is 
not  liable  on  the  covenants  of  the  lease.  As 
the  receiver  piUd  the  rent  to  the  satisfaction 
■of  the  lessor  while  In  possession,  we  are  of 
■opinion  that  he  is  not  liable  for  any  further 
tent. 

It  follows,  therefore,  tli^  (A«  tkem  ef  the 
Superior  Oourt  root  trronant*,  and  vtutt  be 
4wwraed, 


ATTORNEY  GENERAL 

John  E.  BDLLIVAN. 

068  Haas.  MS.) 

t.  The  trial  of  the  Utte  of  a  pnblie  olB- 
eer  by  Information  In  the  nature  of 
4no  warranto*  as  a  snbstf tute  for  tbe  writ  of 
quo  warranto,  under  aotborl^  of  Pulk  Btatn 
eliait.  ISO,  I  &  antborUDv  tbe  lasoe  of  sudi  writs 
by  the  supreme  Judicial  court,  it  ezoluslreljr  a 
dvll  prooeedtos. 

A.  A  pnblie  ofllee  anch  aa  that  of  the 
president  of  the  eommon  oonneil  of  a 
city  is  not  proper^*  and  a  trUl  on  an  tn- 
formatJoD  to  thenatoreof  «  wrltof  quo  warranto 
lB~DOt  a  salt  between  two  or  more  penons  wltbln 
tta«  meaning-  of  tbe  deolantlon  of  rightg  to  tbe 
OonstltutloD,  article  1&,  giving  the  rlrbt  to  a  Jury 
trial  lo  controveisles  ooDoemiuff  propertr.  and 
la  suits  between  two  or  more  persona. 

3*  Tbericlittoajnzy  trial  is  not  glTWi 
by  Implleatlon  on  an  Information  In 
the  nature  of  400  warranto  to  trr  title  to 
a  public  oSoe,  eotertalned  as  a  substitute  for  a 
writ  of  quo  watranto  authorised  tqr  Pittk  SttL, 
ahap.iao,l& 

(MajratlMU 

EXCEPTIONS  by  defendant  to  rulings  of 
tbe  Supreme  Judicial  Court  for  lUddlesez 


Hon.— Aw  note  oo  the  right  to  Jarr  trial  In  a 
^0  warnnto  ease,  see  eoCs  to  Bookman  t.  State 
<Fla.)HL.B.A80l. 

•8  L.  a  A. 


County  deoylng  a  Jary  trial  in  a  proceeding  la 
the  nature  of  quo  warranto  to  oast  him  from 
the  office  of  president  of  the  common  council 
of  the  city  of  Lowell.  OterruUd. 

The  facts  are  stated  in  the  opinion. 

Meurt.  i,  J.  Hosaa  and  W.  A.  Hogaa, 
for  defendant: 

An  inforoiation  In  the  nature  of  quo  war- 
ranto is  a  criminal  proceeding.  Its  purpose  li 
to  try  the  tlile  to  a  public  office  created  by  the 
sovereign  power.  The  court  canimposeaflne 
as  well  as  judgment  of  ouster. 

Stat  of  9  Anne,  chnp.  35,  §  5:  Bhortt,  In- 
formation, ed.  1867,  p.  US. 

By  Statute  passed  in  4?  and  48  Tict.  chap.  61, 
%  IS,  the  criminal  characterof  an  information 
in  the  nature  of  a  quo  warranto  was  taken 
away. 

This  is  an  Information  at  common  law  not 
regulated  by  aoy  statute,  for  the  usurpation  of 
an  office,  which  the  attorney-general  has  a 
right  to  file  ex  efffl^,  in  the  name  and  behalf 
of  the  commonwealth. 

Com.  V.  AUen.  128  Mass,  808. 

The  informatloD  is  In  its  nature  a  prosecn* 
tioD  for  some  offense  against  the  Kovemment, 
by  an  application  to  a  court  of  criminal  pros^ 
cution. 

Goddara  v.  amithett.  8  Oray,  128:  DonneUg 
T.  PeopU.  11  III.  653,  52  Am.  Dec.  4S9;  I^pk 
T.  MimmppiAA.  B.  Co.  18  LL  66;  Attj/  QM. 
V.  Saiem,  108  Mass.  189. 

If  a  petsoD  charged  with  the  offense  of  hav- 
ing usurped  a  public  offloe  la  liable  for  a  judg- 
ment and  fine.  If  fine  Is  not  paid,  imprlaonmeot 
would  follow.  Such  a  person  it  li  contended 
Is  entitled  to  a  trial  by  jury. 

Bill  of  Rights,  art.  18. 

In  an  controversies  ooncemtng  proper^, 
and  in  all  suits  between  two  or  more  persons, 
except  io  cases  in  which  It  has  heretofore  been 
otherwise  used  and  practiced,  the  pMrUes  bava 
a  right  to  a  trial  by  jury. 

BUI  of  Rights,  art.  16. 

At  common  law  in  proceedings  in  Informfr 
doD  In  the  natureof  quo  warranto  the  respond- 
ent was  entitled  to  a  trial  by  Jury. 

People  T.  Doetburg,  16  Mich.  188;  Ang.  ft  A. 
Priv.  Corp.  ed.  1883.  chap.  741;  8(aU  v.Meu- 
more,  14  Wis.  116;  8  Stephens,  Nfsl  Prius,  3438 
et  $eq. ;  People  v.  Biehardmm,  4  Cow.  97,  nots 
A;  I^notdtf,  Stale,  61  Ind.  892,  esses  cited. 

An  action  to  try  the  title  to  puUIc  office  is 
one  of  legal  not  equitable  oognteance,  and  the 
issues  therein  are  strictly  l^;al  and  triable  by 

^^?eopU  V.  AOanp  A  8.  B.  Oo.  67  N.  T.  161; 
Atty-Gen.  v.  Tudor  lee  Oo.  104  Mass.  841.  6 
Am.  Bep.  337. 

In  the  following  cases  It  was  held  respond- 
ents had  a  constitutional  right  to  a  toial  by 
jury  in  informations  in  the  nature  of  a  quo 
warranto. 

State  V.  BvtrneU^  %  Ala.  140;  People  v.  Bo^ 
bun  and  People  t.  Atbang  db8*B.€».  tupra. 
Bi:  Franeis  W.  Qoa  for  jdalntlff. 

FMd.  Oh.  /.,  deUvered  Uie  opinion  of  tha 

court: 

This  ii  an  information  In  the  natureof  quo 
warranto,  to  try  the  title  of  the  defendant  to 
tbe  office  of  pesldent  ctf  tbe  (»mmon  coundl 
of  the  tXtj  oi  Lowell,  and  the  aln^  questkw 
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before  nsis  whether  the  defendant  is  as  of  right 
entitled  to  a  trial  by  jnry.  So  far  as  we  know, 
the  first  time  the  words  "quo  warranto"  are 
fouDd  in  the  statutes,  whether  of  the  colony, 
provlDCe,  or  commonwealth,  lain  Rev.  Stat., 
chap.  81,  g  0,  wherein  the  supreme  judirial 
court  is  KiTen  power,  "to  issue  writs  of  error, 
certiorari,  mandamus,  prohlbitioD,  and  quo 
warranto,  and  all  other  writs  and  processes  to 
corporations  and  Individuals,  that  shall  be 
Deceessary  to  the  furtberaace  of  justice  and 
the  re^lar  prosecutioa  of  the  laws."  This 
provision  Is  now  found  in  Pub.  Btat.,  chap. 
160,  g  8.  Of  this  iCctiOD  in  the  revised  stat- 
utes the  commfesioners  say:  "This  power  has 
always  been  exercised  by  the  supreme  judicial 
court,  tbough  not  expressly  mentiOLed  in  the 
statutes."  Commissioners'  Report,  chap.  81, 
notes.  Koformoftbewritofquowarranlobfls 
ever  been  prescribed  lo  this  common wealtb. 
Bo  far  as  as  we  know  an  Information  in  the  na- 
ture of  quo  warranto  is  first  mentioned  in  our 
statutes  in  Btat.  1851,  chap.  288,  60-64. 
This  statute  was  repealed  by  Slar.  1852.  chap. 
812,  and  sections  42-50  of  said  last-named  stat- 
utes subftiiuted  therefor.  See  Pub.  Slot, 
chap.  186,  tig  17-25.  These  Gections  Id  Stat. 
186^.  chap.  812.  empowered  any  person  whose 
private  light  or  interest  has  been  injured  or  is 
put  in  hsKsrd  'by  the  exercise  by  a  private  cor- 
poration, or  by  persona  claiming  to  be  a  private 
corporation,  of  a  franchise  or  a  pHvilej^e  not 
conferred  by  law,  to  apply  to  the  supreme 
judicial  court  for  leave  to  file  an  information 
In  the  nature  of  a  quo  warranto,  and  they  reg- 
ulated the  proceedings.  Boifa  the  writ  of  quo 
warranto  and  the  information  in  the  nature  of 
QUO  warranto  were  common-law  proccs<'es. 
The  writ  was  an  original  writ,  issued  out  of 
chancery,  and  was  regarded  as  a  writ  of  right 
on  the  part  of  the  crown,  and  was  exclusively 
a  civil  process.  The  information  in  ibe  nature 
of  quo  warranto  was  originally  a  criminal  pro- 
ceeiiinff,  in  which,  if  uie  issue  was  found 
against  the  defendant,  in  addition  to  a  judg- 
ment of  ouster,  a  flue  might  be  impoEed.  The 
colonists  of  Massachusetts  were  familiar  with 
the  writ  of  quo  warranto,  and  were  in  great 
fear  that  their  charter  would  be  seized  into  the 
king's  bonds  on  sucb  a  writ,  and  the  writ  was 
actually  issued  and  served  upon  tiie  officers  of 
the  colony,  ft  copy  of  which  ia  found  in  6  Mass. 
Col.  Rec.  431.  I'his  writ  was  notpiosecuted, 
and  the  charter  waa  subsequently  canceled  on 
teire  facias  In  chancery. 

From  such  tnvestigatloQ  as  we  have  been 
able  to  Diake,we  cannot  find  that  the  writ  of  quo 
warranto  was  ever  actually  used  in  the  colony, 
province,  or  commonwealtb.  There  were  uo 
private  tnuioess  coiporationa  in  the  colony  or 
province  until  near  the  time  of  the  Revolution, 
and  perhaps  only  one  private  corporation  of 
any  Kind  in  Massachusetts  l)efore  the  year 
1772;  namely,  that  of  H«rvard  College.  See 
6  Provincial  Laws,  177-179.  The  municipal 
corporations  of  towns  and  parishes  were  al- 
ways subject  to  the  control  of  the  legislature, 
and  bore  little  reoemblaoce  to  the  cities  and 
boroughs  in  England:  and  neither  the  writ  nor 
the  information  has  ever  been  used  here  to  try 
the  title  of  the  inhabitants  to  their  municipal 
franchises,  although  the  question  whether 
either  proceeding  can  be  used  for  such  a  pur- 
S8  L.a  A. 


pose  has  never  l)eca  decided.  See  AUp-Oen.  v. 
Salem,  106  Mass.  iSS;  State  v.  Bra^ord,  »3 
Vt.  60.  There  were  no  ecclesiastical  corpora- 
tions here,  in  the  English  sense  of  that  term. 
There  was  therefore  probably  nothing  in  the 
colony  or  province  which  couk)  beliroogfat 
within  the  reach  of  a  writ  of  quo  warranto  ot 
of  an  information  in  the  nature  of  quo  war- 
ranto except  the  public  offices.  Whether  the 
ioformstion  lo  the  nature  of  quo  warranto  wai 
used  during  the  provincial  period  to  try  the 
title  to  public  offices  we  have  no  knowledge, 
aa  only  a  partial  search  of  the  records  haa  been 
made.  The  earliest  printed  reports  oF  rases 
decided  aince  the  adoption  of  the  con^iitution 
show  a  familiarity  on  the  part  of  the  judges 
with  an  information  In  the  nature  of  quo  war- 
ranto lo  try  the  title  to  a  public  office;  and 
apparently  the  judges  at  first  followed  the 
practice  in  England  under  the  Statute  of  9 
Anne,  chap.  20,  which  did  not  in  termsexiend 
to  the  colonic''.  See  Chm  v.  Athf(rrt},ZJAasa. 
286;  Com.  v.  Smead,  11  Mass.  74.  At  com- 
mon law  tiie  attorney -general,  ex  officio,  has  Ibe 
right  either  to  sue  out  a  writ  nf  quo  warranto 
or  to  bring  an  information  in  the  nature  nf  quo 
warranto,  to  try  ibe  title  to  a  public  office,  and 
is  not  compelled  to  ask  leave  of  the  court;  but 
no  private  individual  at  common  law  has  the 
right  to  use  the  name  of  the  attorney-general 
for  the  purpose  of  suing  out  such  a  writ  or  of 
bringing  such  an  informaliou.  The  practice 
of  permitting  o  private  individual  to  apply 
to  this  court  for  leave  to  file  an  informa- 
tion in  the  nature  of  quo  warranto  rests,  it 
seems,  in  Ibia  commonwealtb,  npon  atatute. 
This  la  explained  in  QoddardT.  Smilhett,  8 
Qray,  116  In  that  case  the  court  aays:  "There 
is  and  always  has  been,  in  this  commonwealth, 
an  authority  in  the  attorney  and  the  solicitor 
general,  as  incident  to  the  office,  to  file  infor- 
mations ad  0#<»'o,  in  the  name  end  behalf  of 
tbe  commonwealth.  Tbe  information  ia  in  lla 
nature  a  prosecution  for 'some  offense  against 
the  government,  by  an  application  to  a  court 
of  criminal  jurisdiction,  and  is  essentially  a 
public  criminal  prosecution.  When  filed  by 
the  attorney' general,  it  is  done  at  his  own  dis- 
cretion, acconiing  to  his  own  view  of  the  rights 
of  the  government,  without  leave  of  court,  nor 
nill  Ibe  courtdirect  or  advise  him  on  the  sub- 
ji  ct."  See  Com.  v.  i1/iflrt,128  Mass.  808.  The 
Eofilish  statutes  on  the  subject  may  be  found 
in  Cole.  Criminal  Information,  pp.  115  et  aeq., 
and  Sbortt,  Information,  pp.  108  et  »eq. 
Our  statutes  concerning  informations  io  the  na- 
ture of  quo  warranto  have  no  application  to 
the  present  case,  as  they  relate  solely  to  private 
corporations  or  to  persons  claiming  to  be  a  pri- 
vate corporation ;  and  Pub.  Stat.,  chap.  ISO, 
§  8,  empowering  this  court  to  issue  writs,  re- 
lates to  writs  of  quo  warranto,  and  not  to  in- 
formation in  the  nature  of  quo  warranto.  The 
writ  of  quo  warranto  seeras  to  have  become 
obsolete  in  England  before  our  Revolution,  and 
from  the  precedents  here,  ao  far  as  we  know, 
an  information  io  tbe  nature  of  quo  warranto 
instead  of  a  writ  has  uniformly  been  used;  nod 
Pub.  Stat.,  chap.  150,  §  8,  ehould.  we  think. 
he  interpreted  to  authorize  proceedinga  in  the 
form  of  an  information  in  the  nature  of  ttic 
writ.  See  State  t.  Leaiherman,  88  Ark.  81; 
FiaopU  T.  Ke^inff.  4  Cdo.  128:  State  t.  Wrft 
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Vitowfutofi.  Co.  84  Wis.  197;  Btattf.  Oieaton, 
IS  Ha.  190;  3  Spelling  EztraordiDair  Relief, 
1768  et  teg. 

The  questioD  of  the  constltutloDal  right  of 
the  defeodant  to  a  trial  by  jury  has  been 
argued  in  the  present  case.  Tbere  is,  however, 
no  atalole  prescribing  the  procedure,  and  no 
statute,  hitiiiiathig  ivfiether  io  sudi  a  caee  at 
Ihli  the  defeodani  has  or  has  not  a  ri^t  to  a 
trtal  by  Jury;  and  therefore  do  question  of  tbe 
ConMituiiooality  of  a  statute  is  involred  In  tbe 
case.  In  Pub.  Stat.,  chap.  186,  ^  S2,  tbe  at- 
tonej-general  is  autliorized  to  interrene  ia 
certain  cases,  and  to  demand  "a  judgment  of 
flne  and  forfeiture,"  -wbicb  seems  to  indicate 
that  informationa  under  this  chapter  are  still 
regarded  aa  of  a  crimioal  nature;  and  this  is 
also  intimated  in  the  opinion  in  Qoddard  t. 
BmWieti,  tupra.  But  in  Com.  t.  Fowler,  11 
Mass.  839,  wbicb  was  an  informalion  at  com- 
mon law,  Ibe  judgment  is  a  judgment  of  ouster 
vitbout  a  flne.  See  Campbtil  v.  Talbot,  132 
Mass.  174.  In  msny  of  tbe  states  of  tbis 
oountry  tbe  information  in  the  nature  of  quo 
warranto  is  now  regarded  as  a  purely  ciril  pro- 
ceeding. Amet  Kantai,  111  U.  S.  460,  28 
L.  ed.  487.  It  has  been  made  so  in  England 
by  Stats.  47  &  48  Vict.  chap.  91,  g  15.  If  the 
present  infonnation  must  be  considered  as  a 
criminal  proceeding,  undoubtedly  tbe  defend- 
ant fa  entitled  to  a  trial  by  jury.  But,  If  it  la 
a  dTll  proceeding,  the  tighis  of  tbe  defendant 
are  not  ao  clear.  Mr.  Dane  (6  Abr.  chap.  166, 
art  18),  in  apeaklng  of  quo  warranto  informa- 
tion, says:  "The  law  upon  this  subjrct  has 
been  but  very  Imperfectly  settled  by  American 
dedsiona.  No  one  Is  recollected  Ln  the  federal 
courts,  and  but  few  have  been  made  in  tbe 
state  courts.  Tbe  want  of  such  is  less  to  he 
regretted,  for  it  is  tKlieved  that  there  are  few 
or  no  American  statutes  on  the  subject  of  in- 
formations in  tbe  nature  of  tbe  old  writ  of  quo 
warranto  (though  there  are  sundry  American 
statutes  coQcerning  informntioDS  on  tbe  penal 
■taiules  for  tbe  recovery  of  statute  penalties), 
and  therefore  common  law  privileges  gorem 
tnaioly."  The  earliest  Maaaachusetis  case 
cited  by  bim  Is  Com.  v.  Athearn,  8  Mass.  885. 
In  speaking  uf  the  cases  in  New  York,  and  of 
Statutes  of  4  &  6  W.  &  M.  chap.  IS.  and  9 
Anne,  cfanp.  20,  be  fays  that  if  these  statules 
"have  not  been  ndoptcd  In  Massachusetts,  and 
no  evidence  is  found  to  show  they  have  t>een, 
then  quo  warranto  Infnrnintloas  are  wholly  at 
common  law."  See  i'eojie  t.  Biehirdton,  4 
Cow.  97,  and  note. 

This  court,  by  statute,  has  ceased  to  have 
original  juTisdiclinn  over  crimes;  and,  if  tbe 
present  iaformalioo  Is  to  be  eDterioined,  we 
tbink  it  should  be  under  tlie  statute  authoriz- 
ing this  court  to  issue  writs  of  quo  warranto, 
and  should  be  regarded  as  a  substitute  for  a 
writ  of  quo  warranto,  and  tberefore  aa  ezdu- 
riTely  a  civil  proceeding.  We  need  not  con- 
sider what  is  tbe  nature  of  informations 
brougbt  under  Pub.  Stat.,  chap.  18S.  g§  17  et 
teg.  The  English  practice  in  informations  of  this 
character,  so  far  as  ibey  were  brougbt  under 
stAtutes  pasmi  after  tbe  colonization  of  Massa- 
chusetts, do  not  seem  to  ns  very  m&terlal,  as 
tbese  statutes  did  not  eztend  to  the  colonies, 
and  were  not,  so  far  as  we  know,  ever  adopted 
in  Hasaaclniaetta.  The  pnetloe  In  England, 
ML.B.A. 


boweTcr,  at  common  law,  as  well  ai  undertbe 
statutes,  botii  in  writs  of  qao  warranto  and  in 
informations  in  tbe  nature  of  quo  warranto, 
always,  we  think,  has  been  to  tiy  issues  of 
fact  in  the  country  by  a  jury  since  juries  were 
established;  and  this  is  true  of  many  of  the 
states  of  this  country.  Bracton's  Note  Book, 
241,  863,  1228,  1666;  EeUway,  p.  151,  para. 
47-^,  Id.  p.  153,  par.  54;  1  Co.  Inst.  1556, 150a. 
note;  Oik  of  Abbot  of  Strata  Mereella,  9  Coke, 
24<i;  Atty  Oon.  v.  Farnham,  Hardr.  504:  8 
Nelson,  Abr.  42;  Bex  v.  Bmnett,  1  Strange. 
101;  14  Peteradorff,  Abr.  97  et  teq.;  Stat.  18 
PMw.  I.;  3  Co.  Inst.  494-496;  Bex  r.  Biggim, 
T.  Raym.  484;  Dardl  v.  BHdge,  1  W.  Bl.  47; 
Bez  V.  Cambridge,  4  Burr.  2010;  Rex  v.  Franeit, 
3  T.  R  484;  Bex  v.  Mein.  8  T.  R  696;  J^vpfa 
T.  Riehardfon,  4  Cow.  97,  100,  note;  United 
States  V.  Addiaon,  73  U.  8.  6  Wall.  391,  18  L. 
ed.  919;  PiMple  r.  Albanp  A  8.  K  Co.  67  N.T. 
101;  Buekman  v.  Stale,  24  L.  R  A.  806,  note. 
84  Fla.  48;  Van  Darn  v.  Mate,  84  Fla.  62; 
People  T.  Saekett,  14  Mich.  348:  I^i^  v.  Doet- 
buTff,  10  Mich.  188;  Ilaiiauffh  v.  PupU,  88 
Mich.  241:  DonnOlv  v.  PmlU,  11  lU.  559,  58 
,  Am.  Dec.  459;  Wight  t.  PeojAe,  15  UL  417; 
Hay  V,  People,  59  Dl.  94;  People  v.  Qolden 
Bale,  114  111.  34;  Peo^  T.  Benmlaer  A  8.  R. 
Co.  15  Wend.  118,  80  Am.  Dec.  88,  and  note. 

The  declaratioa  of  rigfats  In  our  Constitu- 
tion fart.  15)  secures  tbe  right  of  a  trial  by 
jurr  ID  all  controversiee  concerning  property, 
and  in  all  suits  between  two  or  more  persons, 
eicept  In  cases  in  which  theretofore  it  baa 
l)cen  otherwise  used  and  practiced.  Without 
considering  whether  a  suit  or  information  to 
declare  forfeited  the  charter  of  a  private  cor- 
poration would  not  be  held  to  tw  a  contro- 
versy conccmln?  property,  witbio  tbe  mean- 
ing of  this  article,  we  are  of  of^nlon  a  pablie 
office,  snch  as  that  of  preaident  of  tbe  common 
cound)  of  the  dty  of  Lowell,  cannot  be  con- 
sidered as  property,  within  the  meanlns  of 
tbis  article  Atty  Oen.  v.  Joehim,  99  Mich. 
358,  33  b.  R.  A.  m  Neither  do  we  tbink 
that  the  present  information  Is  a  suit  between 
(wo  or  more  persona,  within  themeanrng  of  this 
article,  because  the  attorney  general  represeoti 
tbe  commonwealth.  Tbis  defendant,  there- 
fore, has  no  constitutional  right  to  a  trial  by 
jury.  There  ia  no  statute  conferring  upon 
him  any  such  right,  unless  it  be  the  statute 
wbicb  empowers  tbis  court  to  issue  writs  of 

§uo  warranto.  There  was  no  estaUisbed  prac- 
ce  In  Massacbuaetta,  so  far  as  we  know,  in 
cases  of  this  kind,  at  the  time  of  tbe  adoption 
of  our  constitution,  and  writs  of  quo  warranto 
had  then  become  obsolete  tn  England.  We 
have  no  doubt  that  the  legislature  could  pro- 
vide for  tbe  delermination  of  the  validity  of  ao 
election  contest  such  as  tbis  by  other  methods 
than  by  a  Jury  trial;  and  in  leaving  such  a 
contest  to  this  court  to  be  determined  on  a  writ 
of  quo  warranto,  or  on  an  Information  which 
we  regard  as  a  snbstltute  for  such  a  writ,with- 
out  more,  we  are  of  opinion  that  the  legisla- 
ture did  not  mean  necessarily  to  confer  upon 
a  defendant  the  Tight  to  a  trial  by  jury  in  cases 
where  tbe  constitution  did  not  require  it.  This 
view  is  supported  by  the  following  decisions, 
which  turn  mote  or  less  opon  tbe  provlalons 
of  the  oonstltatioo  or  of  tbe  statutes  of  tha 
state:  StaU  t.  Minne$ota  TinaKer  J(f^  Of. 

Digitized  by  Google 


458  PSNMSYLTAlflA 

40  MiDD.  218,  8  L.  R.  A.  SIO;  8taU  v.  Jehn- 
mm,  26  Ark.  Wheat  t.  Smith,  CO  Ark.  266; 
Btnte  T,  I,ewit,  61  Conn,  113;  Eteing  v.  FiUey. 
48  Fa.  884;  HiUiard  t.  Browi,  97  Ala.  02. 
Wbetber  it  may  not  be  hi  the  discretion  of  tbe 
«onrt  to  grant  such  trial  in  such  an  Informa- 
tion as  ibe  present  we  need  not  consider. 
In  Com.  V.  J^rbom,  15  Mass.  12S,  tbe  original 
records  Bbow  tfiat  there  was  a  verdict  of  a 
lury,  but  it  was  ultimately  held  that  tbe  in- 
xoimation  would  not  lie;  and  in  Com.  v.  Tenth 
Ma»tacliu$ttU  Turnp.  Corp.,  11  Cusb.  171,  is- 
•nes  were  aubmitted  to  a  juiy,  bnt  this  was  an 
Infwmatlai  to  ftnfelt  the  charter  of  a  private 


SOFBKMI  COVBT.  ATB., 

corporation.  So  far  as  we  know,  there  haa 
been  no  nsa^e  in  this  commonwealth  to  try 
(be  title  to  a  public  office  a  jury;  snd  tbe 
legislature  has,  by  various  statutea,  taken  from 
thu  court  tn  great  measure  its  original  juris- 
diction over  actions  which  require  a  Jury  triaL 
Oeriainly,  the  modern  practice  baa  been  to  try 
such  an  in  Formation  as  this  without  a  jury,  al- 
though it  does  not  appear  that  a  jury  was  de- 
manded.   Com.  V.  Ailen,  128  Mass.  808;  Com. 

Bwatey,  188  Mass.  688;  Com.  v.  Harnman, 
184  Maaik  814;  AU^  Oen.  j.  Orocktr,  186  Uais. 


FENNSTLVANIA  SUPREME  OOTJRT. 


A.  J.  GEIGER 
«. 

PRESIDENT,  etc.,  OF  FBREIOMEN  & 
READING  TURNFIEE  ROAD.  ^ipL 

007  Pa.  SBB.) 

1.  Ton*  from  MejcOes  mar  to  ooDeoted  by 

a  turnpike  oompanr  authorized  to  ooUect  tolls 
from  Bay  of  deelffnated  carriages  "or  other  car- 
riage of  burtben  or  pleasure"  based  .upon  tbe 
number  of  bones  and  wheds,  alttaoogb  the 
amount  of  ttfll  to  be  cbarged  eaonot  tw  eom- 
puted  by  the  method  designated  for  other  ve- 
hioleo. 

S.  A  toll  of  one  cent  per  mile  apon  bl- 
cydes  which  under  tbe  statute  axe  entitled  to 
^  same  riffbts  and  subject  to  the  same  reetrio- 
tlona  as  prescribed  tqr  law  in  Dieosse  of  peisone 
using  carriages  drawn  by  horses  may  be  Imposed 
by  a  turnpike  company  autboriied  to  collect 
from  suIUh  a  toll  Of  siz  oents  for  erevy  Ave 
miles. 

(April  tt. 

APPEAL  by  defendant  from  a  jadgmmt  of 
tbe  Court  of  Common  Fleas  for  Berks 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  back  tbe  amount  of  toll 
which  he  had  been  compelled  to  pay  by  de- 
fendant for  the  {nrivllege  of  passing  over  its 
road.  Beteried, 

The  opinion  of  the  court  below,  delivered 
by  Erdlxcb,  J.,  was  as  follows: 

A  turnpike  road  Is  a  pnldic  hi^way: 
BunUngdorijO.  A  2.  Tump.  Road  v.  Brown, 
S  Penr.  &  W.  462,  464.  per  Gibson.  Ch.  J., 
differing  from  a  common  highway  only  in 
being  authorized  by  public  authority  and 
made  at  the  expense  of  lodividuila,  wblcb  ex- 
pense ts  reimbursed  by  a  ttU  imposed  by  au- 
thority of  law.  Om.  V.  WO'cinton,  16  Pick. 
175,  177,  26  Am.  Dec.  654,  per  Shaw, 
Ch.  J.:  Northern  Cent.  R.  Oo.  v.  Com.  90  Pa. 
800,  806.  per  Mercur,  J.  (cillng  the  preceding 
case);  Pittthurgh,  3feE.  <S>T.  A  Co.  v.  Com.  104 
Pa.  688,  586.  It  is  a  liighway,  notwttbstaud- 
ing  tbe  fact  that  the  b(oedcial  interest  in  the 
form  of  tolls  Is  in  tbe  private  corporation  or 


NOTB,— For  deelslons  on  regulatloa  cf  bloycfe 
Tiding,  see  noU  to  Twlllay  v.  Perkins  (UdJ  19  L.  B. 
A.  BBS. 
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company.   Elliott,  Roads  ft  Streets.  68.  "It 

is  for  the  use  of  every  person  desiring  to  pass 
over  it,  on  payment  of  the  toll  establiahed  by 
law.  .  .  .  Its  use  is  common  to  all  who 
comply  with  tbe  law."  PitUburgh,  MeR.  AT. 
B.  Co.  V.  Com.  mpra.  Subject  to  this  quali- 
fication, the  very  notioD  of  a  highway  is  that 
of  a  way  common  to  alt  passengers:  Harding 
V.  Metfteai/,  10  Met.  465.  469— a  road  open  to 
the  pul)lic  for  use  in  their  own  vehicles-  F^int 
<&  P.  M.  B.  Co.  V.  Gordon,  41  Mich.  420.  428. 
429,  per  Cooley,  /.  Of  course,  a  corporation 
chartered  by  tbe  commonweaUh  for  a  apecifle 
purpose  cannot  lawfully  do  that  which  will 
defeat  ttiat  purpose.  Gordon  t.  Winehe§ter 
Bldff.  dt  Aeeumulating  Fund  Auo.  IS  Bush, 
110,  28  Am.  Rep.  718;  Bermnan  t.  Si.  IM 
Mut.  Bltig.  Aaao.  No.  1,  28  Minn.  375;  Martin 
V.  NashtiUo  Bldg.  Auo.  3  Coldw.  418  (not 
overruled  as  to  this  principle  in  Patter$on  v. 
Worletngmen'i  Bldg.  <£  Loan  Ajm.  14  Lea,  677). 
It  follows  that  the  right  of  a  company, 
chartered  for  the  purpose  of  constructing  and 
maintaining  a  highway,  to  exdode  from  tbe 
same  any  portion  of  tbe  public  must  necessar- 
ily be  clrnimscribed,  and  that  the  criterion  of 
its  existence,  in  any  given  case,  cannot  be 
solely  the  pecuniary  advantage  of  the  corpo- 
ration. The  construction  and  maintenance  of 
tbe  road  beiug  authorized  for  tbe  accommoda- 
tion of  the  public,  and  the  road  being  devoted 
to  the  use  of  the  public,  subject  oslv  to  such 
exactions  In  the  form  of  tolls  as  tbe  legislature 
has  deemed  sufficient  to  melie  up  to  Its  owners 
their  outlay  and  reasonable  profits  thereon,  it 
is  manifest  that  no  portion  of  the  public,  so 
long  as  it  submits  to  the  precise  ezaclions  au- 
thorized by  law,  can  he  excluded  from  the  use 
of  the  road  except  for  reasoDs  havfng  at  least 
some  connection  with  Uie  interests  and  neces- 
sities of  the  public— as,  «.  g.,  that  there  be 
danger  or  annoyance  to  tbe  remainder  of  the 
public  from  permitting  that  poriion  of  it 
upon  the  road,  Korean  it  make  any  differ- 
ence, in  this  respect,  whether  the  persons  at- 
tempted toi  be  excluded  are  such  as  are  re- 
quired by  the  law  to  pay  toll  for  the  use  (tf 
the  road  or  such  as  are  not  The  latter  are 
just  as  much  a  part  of  tbe  public  for  whose 
benefil  the  road  was  designed  as  the  former. 
Upon  tbe  principle  weprtwio  unitM  et%  ereluti^ 
atteriut,  and  upon  the  further  principle  that, 
H  against  the  public,  whatever  powers  are  not 
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expKidT  clmi  to  s  corporation  In  Its  charter 
•re  witmieJd.  Bank  cf  Penntyluxnia  t.  Com. 
19  Pa.  144.  158;  Packer  v.  Sunbury  d>  B.  B. 
Co,  Id.  811,  318, — It  must  be  regarded  as  a  con- 
dition of  the  grant  ot  the  franchise  thai  such 
classes  of  the  traveling  public,  and  such  kinds 
«f  vehicles  used  by  them  as  are  not  expressly 
made  liable  to  pay  toll,  shall  be  permitted,  un- 
less otherwise  ohnozioos,  to  use  the  road  free 
of  toll;  and  if  tbe  stockholden  accepted  their 
charier  with  that  condition  annexed,  they  have 
no  one  to  blame  but  themselves  if  that  condi- 
tion turns  out  to  be  burdensome.  See  Qrum- 
fiine  T.  ataU,  60  Md.  855,  per  Stone,  J.  Tbe 
test  of  the  right  to  use  tbe  road,  so  far  as  pay- 
ment of  toll  is  coDcemed,  Is  atmpiy  "compli- 
ance with  the  Isw,"  "payment  of  the  toll  es- 
tablished by  law:"  Pitt^urgh,  MtK.  A  T.  B. 
Co.  V.  Com.  tupra.  Where  no  loll  is  estab- 
lished by  law  the  payment  of  none  is  required 
in  order  to  comply  with  the  law,  and  the  use 
of  the  road  without  payment  of  toll  is,  so  far 
as  this  limitation  is  concerned,  a  compliance 
vith  the  law.  Bays  Jfr.  ChitfJvitiee  Gibson, 
In  ffunttngdm,  O.AI.  Turnp.  Boad  r.  Brown, 
mtpra:  "Our  ttirnpike  roads  are  public  high- 
ways and  it  Is  the  iranchiae  of  tbe  citizen  to 
use  them  free  of  every  restriction  that  is  not 
explicitly  imposed  by  the  legislature."  The 
right  to  use  turnpikes  free  of  toll  Is,  no  doubt, 
a  privilege  granted  to  those  to  whom  it  applies 
by  express  or  by  tacit  exemption;  and  every 
l^islatire  grant  of  a  privilege  is  made  with 
tbe  Implied  reservation  that  It  shall  not  injure 
others.  PiiUbvrgh  tt  0.  R  Co.  v.  SoutAweit 
Ptnntj/lvania  B.  Co.  77  Pa.  178,  186.  It  is, 
therefore,  subject  to  tbe  qiialiflcatfon  that  tbe 
use  these  people  make  of  the  road  shall  not 
derograte  from  tbe  rights  of  others  upon  it, 
and  thereby  Injure  Its  owners  as  well  as  tbe 
public.  The  right  of  tbe  corporation  Co  ex- 
clude any  portion  of  the  public  from  tbe  use 
of  the  road  must  then  be  baaed  upon  and  meas- 
ured by  this  gunliflcation.  But  clearly,  the 
right  to  exclude  persons  or  vehicles  .because 
they  interfere  with  the  rights  of  tbe  public,  or 
the  pn^wT  service  of  the  public,  on  tbe  rosd 
Is  not  a  right  to  license  an  anooyanoe  of  the 
public  for  a  money  consideration  paid  to  the 
company.  Tbere  is  no  analogy  between  the 
proposition  involved  in  such  a  contention,  and 
the  assertion  of  the  right  of  a  municipality  to 
make  its  consent  to  the  occupation  of  its  streets 
by  «.  ff.,  a  passenger  railway  company  depend 
CDt  upon  the  payment  of  an  equivalent  or  the 
performance  of  some  other  condition  bf  the 
biter:  Allegheny  v.  MUlvUU,  B.  A  8.  Breet 
B.  Co.  1S9  Fa,  411;  because  tbe  power  of  the 
railway  company  to  occupy  the  streets  is  to 
be  derived  from  the  municipality  and  the 
power  of  the  latter  to  give  or  witlihold  its  con- 
sent is  absolute  and  subject  to  no  cootitd  or 
interference.  lUd.  p.  416.  The  analogy  (W 
■oalogfes  are  worth  anything,  see  (herman'a 
App.,  88  Pa  876.  286,  Woodward,  J.)  is  rather 
with  the  case  of  a  company -autborized  by  tbe 
■overeign  power  of  tbe  stale,  superior  to  tbe 
municipality,  to  lay  lis  pipes  in  the  streets  of 
the  latter,  subject  to  the  declaration  of  its  as- 
■ent  and  to  "such  regulations  as  the  councils : 
.  .  .  may  adopt" — a  case  in  whidi  It  is 
held  that  the  muDictpatlty's  powers  over  the 
anbject  are  limited  uid  do  not  include  the  at- 
as  H  B.  A. 


taching  to  Its  oonsmt  of  any  conditions  bevond 
such  reasonable  regulations  of  the  mode  of 
carrying  out  the  statutoiy  powers  of  the  cor- 
poration as  are  required  by  considerations  of 
public  safety  and  convenience.  Pitt^rgh'* 
App.  116  Pa.  4.  I  take  it,  therefore,  to  be  be- 
yond question,  that  a  turnpike  companv  can- 
not subject  to  the  payment  of  toll  for  the  use 
of  its  road  any  class  of  persons  or  vehicles 
upon  which  it  is  not  expressly  permitted  to 
charge  toll,  on  tbe  ground  that  It  has  the 
power  to  exclude  them  from  its  road,  and,  as 
mvolved  in  that  power,  tbe  right  to  permit 
them  to  use  It  for  a  consideration.  The 
maxim,  omne  mt^tu  eontinet  in  »e  minus,  does 
not  apply;  because  the  right  to  abate  a  public 
nuisance  does  not  Involve  the  right  to  license 
it.  The  two  powers  are  utterly  dlsBlmilar, 
and,  therefore,  the  one  cannot  contain  or  be 
contained  in  the  other.  Neither  can  it  be  said 
that  tbe  right  to  forbid  tbe  use  of  tbe  road  in- 
volves tbe  right  to  restrict  its  use  by  the  Im- 
position of  8  tolL  Doubtless  such  Imposition 
may  operate  as  a  restriction.  But  the  power 
to  reetrlct  Id  that  way  is  the  power  to  take  toll, 
and  that  power  must  be  measured  by  the  grant 
of  tbe  legislature.  Either  this  must  be  true, 
or  tbe  rule  that  a  turnpike  company  can  charge 
toll  only  where  expressly  authorizied  must  be 
practically  worthless.  ^'The  soundness  of  a 
principle,'**  says  Sharswood,  Id  Mover  r. 
Walter,  64  Pa.  283,  286,  "is  often  beet  tested 
by  its  practical  working.*'  That  rule,  how- 
ever, as  has  been  seen,  is  an  established  rule; 
and  because  of  its  existence  the  principle  ap- 
plied In  Prankford  d  P.  Pan.  B.  Go.  v.  PhOa- 
delpkxa,  68  Pa.  119.  i»8  Am.  Dec.  242,  and 
similar  cases  has  no  relevancy  here.  If,  then, 
tbe  turnpike  company  has  not  the  right  to  de- 
mand toll  frtnn  biCTcliBts  under  the  uffislatlTe 
enumeration  of  subjects  chargeable  with  toll, 
It  has  no  txich  rigbt  under  any  power  to  ex- 
clude them  from  the  use  of  tbe  road;  and  if 
they  have  a  right  to  be  upon  the  road,  the 
turopiUe  company  cannot  exclude  them  from 
it  for  failure  to  pay  toll.  The  order  of  April 
1, 1804,  recited  in  the  case  stated,  Is  not,  per- 
haps, strictly  speaking,  an  attempt  to  exclude 
tbem  from  defendanrs  road.  It  is  rather  an 
attempt  to  license  them  on  condition  of  pay- 
ment of  toll  and  thus  Incidentally  to  restrict 
them  in  the  use  of  the  road.  But  as  such,  it 
may  operate  as  an  exduaion  upon  failure  to 
perform  that  condition.  Applying,  therefore, 
the  principles  already  discussed,  the  first  ques- 
tion to  be  determined  is.  Have  bicyclists  riding 
their  maeblnes  a  right  to  be  upon  and  pass 
over  this  highway  under  the  facts  agreed  In 
tbe  case  sUtM? 

It  is  altogether  proper  under  the  doctrine  ea- 
tabllsbed  by  such  decisions  as  Brown  v.  Piper, 
91  U.  8.  87.  38  L.  ed.  200;  Terhune  v.  Philtipt, 
09  U.  8.  682.  26  L.  ed.  208;  King  v.  OaUttn, 
109  U.  8.  99.  27  L.  ed.  870;  Oppenheim  v. 
W<^.  8  Sandf.  Ch.  671,  7  L.  ed.  981;  Bronmm. 
V.  Wiman,  10  Barb.  406;  Wiggina  Ferry  Co.  v. 
Chicago  A  A.  R.  Co.  6  Mo.  App.  847;  State  v. 
Price,  13  Gill  ft  J.  260.  87  Am.  Dec.  81.  for 
courts  to  take  Judicial  cognizance  of  the  fact 
that,  vrithin  tbe  past  ten  years,  the  use  of 
bi<9cle8  has  come  to  be  very  geoenl  In  busi- 
ness and  for  pntpoaea  of  pleasure  and  recrea- 
tion; Indeed,  one  of  the  estaUlahed  meant  of 
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traospoititloii.  Kven  In  the  decisioo  of  a  case 
ttatra,  tbe  court  may  briag  to  its  aid  matters 
of  common  koowled^,  see  KnredUr  t.  Xorrit- 
town.  100  Pa.  86B,  878.  It  is  moreover  a  fact 
that  bioycIcB  bare  been  judidallr  declared  to 
be  "carnages"  or  "vehicles"  wiinin  ao  enact- 
ment acainst  tbe  furious  driving  rif  such:  Tay- 
lor •v.  Goodwin,  L.  R.  4  Q.  B.  Div.328;  or  re- 
quiring persons  traveling  on  the  higbnay  with 
such  to  turn  out  to  tbe  right:  &ate  v.  CoUint, 
8  L.  R.  A.  8M.  16  R  X.  871;  or  forbidding 
■ucb  upon  public  aldewalks:  Mercery.  Gorhin, 
8  L.  B.  A.  221.  117  Ind.  450;  and  as  "car- 
riagea"  or  "vehides,"  subject  to  the  law  of  the 
rt^:  Schimpf  v.  Biter,  64  Hun,  468;  but  en- 
tillcd  to  the  rights  of  the  road  equally  with 
other  vehicles:  Holland  v.  BarteA,  120  lod.  46; 
and  "having  the  same  ricbt  upon  tbe  hIo:h- 
wav:"  Laeejf  v.  Winn.  8  Fa.  DIst.  Rep.  811; 
and  uprai »  public  bridge  of  a  city.  Smft  t. 
Topeka,  8  L.  R.  A.  77S,  48  Kan.  671.  Upon 
the  basis  of  common  knowledge,  therefore,  as 
well  u  express  judicial  auihorltj,  it  would 
seem  to  be  clear  that,  at  this  day,  persons  rid- 
ing bicycles  are  to  be  deemed  as  having  tbe 
same  ngbia  apoo  bighways  as  ibe  remainder 
of  tbe  public,  and  as  part  of  tbe  public,  ufaing 
carriages.  Doubtless  it  Is  within  tbe  power  of 
the  legislature,  supreme  over  all  highways  of 
tbe^Btale,  if  this  apecies  of  vehiclea  is  In  fact 
dangerous  to  others,  entirely  to  forbid  their 
use  upon  the  highways  or  any  portion  of  them : 
Ttfillet/  V.  Perkint,  19  L.  K.  A.  682,  77  Md. 
252;  or  to  forbid  it  on  a  certain  road  without 
the  express  permission  of  the  superintendent 
thereof.  State  v.  Topp,  VJ  N.  C.  477.  It  has 
been  even  held  that,  under  a  power  to  make 
reasonable  rules  and  regulations  for  the  use  of 
acertulo  county  bridge,  tbe  municipal  atitbor- 
iiies  having  control  of  it,  may  forbid  the  rid- 
ing (hb  distinguished  from  tbe  takiogor  rolling) 
of  bicycles  across  tbe  same:  TwiUey^.  Perkins, 
tvpra  (see  to  the  conlraiy  Sirift  v.  Topcka, 
wpra);  and  that,  under  a  simitar  power  given 
to  a  public  park  oommisBion,  the  use  of  tbem 
may  by  it  be  prohibited  in  such  park.  Re 
Wright,  29  Hun.  857,  as  ciied  in  'I'iDiiley  v. 
Perkint,  tupra.  And  it  appears  that  section  S 
oS  tbe  defendant's  charter  provides  that  its 
managers  and  their  successors  "shall  and  may 
make  such  by-laws,  rules,  orders,  and  regula- 
tions not  inconsistent  with  the  constitution  and 
laws  of  this  commonwealth,  as  shall  be  neces- 
sary for  the  well  ordering  the  affairs  of  the 
said  company."  But,  even  if  the  decisions  of 
TviiUey  V.  Perkin*  and  Re  Wright,  $upra,  be 
accepted  as  good  law,  it  may  tie  that  there  is  a 
distinction  Ixtween  the  right  of  a  pecuniarily 
disinterested  municipal  body  to  determine  wbo 
shall  be  regarded  as  lawfully  upon  a  highway 
under  Its  control,  and  the  right  of  a  private 
corporation  to  do  so.  tbe  primary  object  of 
whose  management  is  its  own  advantage.  In 
the  former  case,  a  much  stronger  presumption 
of  tbe  reasonahlenesa  of  the  action  from  a  pub- 
lic standpoint  may  perhaps  obtain  than  in  tbe 
latter,  and  therefore  a  less  sppearance  of  bnrni- 
ful  tendency  of  the  thing  prohibited  be  neces- 
sary to  sustain  the  prahlDition.  Now,  what 
have  we  here? 

The  case  stated  agrees  that,  "as  a  general 
rule,  horses  ordinarily  gentle  and  well  broken 
do  Dot  heomie  frightened  at  bicycles,  but  some 
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horses  ordinarily  gentle  are  frightened  at  bi- 
cycles ridden  by  persons  along  the  tumplkr 
road."  This  is  tar  less  than  was  proven  in 
State  V.  Topp,  aupra,  to  Sustain  the  action  ot 
the  legislature  in  excluding  bicycles  except  by 
permission  of  the  superintendent  of  a  roaX 
"Tbe  evidence,"  aaya  Merrimon,  J.,  at  p.  481, 
"tended  strongly  to  show  that  the  use  of  the 
bicycle  on  tbe  road  materially  interfered  with 
tbe  exercise  of  the  rights  and  safety  of  others 
in  the  lawful  use  of  their  carriages  and  horses 
In  passing  over  the  road.  In  repeated  instances 
tlie  horses  became  frightened  at  them,  and  car- 
riages were  thrown  into  Ibe  ditches  along  the 
side  of  the  road."  It  falls  short,  even,  of  the 
facts  relied  on  in  Tmltei/  v.  Perkint.  supra,  to 
sustain  the  restriction  placed  by  the  couoty 
commissinners  upon  the  right  to  have  bicycles 
on  tbe  bridge  there  in  queslion.  "It  was  also 
shown  in  proof."  says  Alvey,  Oil.  j.,  IB  L.  R 
A.  683,  77  Md.  858,  "that  some  borses  ordinar- 
ily gentle  are  frightened  nt  birvcles  ridden  by 
persons  along  the  public  bighVays,  and  that 
snme  horses  never  get  accustomed  to  them." 
When,  however,  tbe  above-quoted  paragraph 
of  the  case  stated  is  read  in  connection  with 
the  order  of  April  1. 1884,  its  efBcac^  to  justify 
the  exclusion  of  hicydes  from  the  turnpike  is 
very  mn'crially  diminished.  Thatorder  pieces 
no  restriction  whatever  upon  the  manner  of 
the  use  of  the  road  by  bicyclists  with  their 
machines,  hut  simply  requires  them  to  pay  loll 
at  the  rate  of  one  cent  per  mile  before  they  are 
permitted  to  pass  Ihrouflh  any  of  the  gates. 
This  Is  not  tbe  assertion  or  recognition  of  a 
public  danger  in  the  use  of  bicycles.  Manl- 
fesily,  a  bicycle  that  pays  toll  is  no  less  dan- 
gerous lo  other  travelers  on  the  highway  than 
one  that  pays  no  toll.  There  is  nothing  in  the 
order  to  show  that  it  was  required  by  or  made 
from  any  consideration  relating  to  tbe  interests 
of  tbe  public;  and  the  fact  that  some  gentle 
hoTsea  shy  at  bicycles  and  other  gentle  borses 
do  not,  is  not.  in  view  of  that  order,  a  declara- 
tion that  these  vehicles  are  such  a  menace  to 
public  safety  as  ought  in  reason  to  expel  tbem 
from  the  public  bighways.  Indeed,  it  could 
not  be  regarded  aa  such  a  declanition  even 
standicg  alone.  As  was  pointed  out  in  Piitt- 
burgh  Southern  B.  Co.  v.  Taylor,  104  Pa.  800, 
816,  411  Am.  Rep.  680.  the  frightening  of  horses 
is  an  incalculable  thing,  govemt^d  bynokcown 
rules.  Tbeir  mere  eccentricities  ought  cer- 
tainly not  to  be  made  tbe  measure  of  the  rights 
of  Ibe  public  upon  thchighways.  Tbe  agreed 
fact  in  tbe  case  stati>d  is  that  some  gcnlle  borses 
shy  at  parsing  btrycles,  but  that  tbo  rule  is  the 
other  way.  So  fa'r  as  any  conrtusion  concern- 
ing the  right  of  bicycles  to  be  ridden  upon  the 
highway  can  be  hnscd  upon  tbe  fact  thus 
agreed,  it  is.  I  think,  favorable  to  that  right 
and  not  In  negiilion  of  ll.  It  follows  that  the 
case  stated  makes  out  no  right  nn  the  part  of 
the  defendant  compnny  lo  exclude  bicyclists 
from  the  use  of  its  loao,  and  that  they  have  a 
lawful  right  to  u^e  it  as  part  of  the  ^vellng 
public,  and  subject  lo  ibe  general  legal  rules 
applicable  to  its  rights  and  duties  upon  the 
hi^way. 

Tbe  next  question,  then.  Is.  Has  the  turn- 
pike company  tbe  riebtto  charge  tbe  plaintiff 
toll  as  provided  by  Ibe  order  of  April  1,  1894, 
underanyexpresBstaintorygrantT  Thelncor^ 
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ponttng  Act  of  March  20. 1810,  Pub.  Laws, 
156,  permits  the  defendant  to  charge  the  tolls 
authorized  hy  the  Act  of  March  29,  1805,  Pub. 
Laws,  187,  incorporating  the  Ceoter  Turnpike 
Road.  Section  13  of  the  latter  Act  provides 
as  follows:  "  That  tlw  said  company  baviDg 
perfected  the  said  road  or  mch  part  thereof; 
from  time  to  time,  aa  aforesaid,  and  the  same 
being  examined,  approTed,  and  licensed  as 
aforesaid,  it  sball  and  may  be  lawful  for  them 
(o  appoint  such  and  so  many  totl  gatberers  as 
tfaey  sball  think  proper  to  collect  and  receive 
of  and  from  all  and  evoy  person  and  persons 
using  the  said  road,  the  tolls  and  rates  nerein- 
afier  mentioned,  and  to  stop  any  person  riding, 
leading,  or  driving  any  horse  or  mule,  or  driv- 
ing any  cattle,  hogs,  sheep,  sulky,  chair, 
chaise,  phaeton,  cart,  wagon,  wain,  aleigb,  sled 
or  other  carriage  of  burlben  or  pleasure,  from 
passing  through  the  said  gates  or  turnpikes 
until  Uiey  have  respeciively  psld  the  same; 
that  Is  to  say,  for  ererr  space  of  five  miles  in 
length  of  the  said  roaa  the  following  sums  of 
money,' and  so  in  proportion  for  any  greater 
or  less  distance  or  for  any  greater  or  less 
number  of  hogs,  sheep,  or  cattle:  to  wit:  For 
every  score  of  sheep,  four  cents;  for  every 
score  of  hogs,  six  cents;  for  every  score  of 
cattle,  twelve  cents;  for  every  horse  or  mule, 
laden  or  unladen,  vrllb  his  rider  or  leader, 
three  cents;  for  every  sulky,  chair  or  chaise 
with  one  horse  and  two  wheeb,  six  cents;  and 
with  two  horses,  nine  cents;  for  every  chariot, 
coach,  phaeton,  chaise,  stage,  wngon,  ooacb  or 
light  wagOD  with  two  horses  and  four  wheels, 
twelve  cents;  for  either  of  the  carriages  last 
meattoDed  with  four  horses,  twenty  cents;  for 
every  other  carriage  of  pleasure  under  what- 
ever name  it  may  go,  like  sums  accordiog  to 
the  number  of  wheels  and  of  borsesdrawing 
the  same;  for  every  sleigh  or  sled,  two  cents 
for  each  horse  drawing  the  same;  for  every 
cart  or  wagon,  the  wheels  of  which  shall  ex- 
ceed in  breadth  four  inches  and  shall  not  ex- 
ceed seven  inches,  three  cents  for  each  horse 
drawing  the  same;  and  when  any  such  carriage 
aa  aforesaid  shall  be  drawn  by  oxen  or  mules, 
in  the  whole  or  in  part,  two  oxen  sball  be 
estimated  as  equal  to  one  horse,  and  every 
ass  or  mule  as  equal  to  one  bxam  In  charg- 
ing the  aforesaid  tolls." 

It  is  manifest  in  this  enactment  there  is  no 
authority  for  charging  toll  upon  any  species  of 
vehicle  not  drawn  by  an  animal  but  propelled 
by  human  agency  alone;  nor  upon  peisons 
passing  over  the  road  except  when  riding, 
driving  or  leading  certain  animals.  The  most 
liberal  coosiruclion  imaginable  of  the  legisla- 
tive language  cannot  make  It  include  a  blcvcle 
any  more  than  a  wbcell»rrov,  or  a  rolling 
chair,  or  a  liiihy  conch,  or  a  mere  foot  passen- 
ger. In  WUlianu  v.  Ellia,  L.  B.  6  Q.  B.  Div. 
176.  the  language  ot  the  provision  imposing 
toll  for  the  use  of  a  turnpike  was  much  more 
comprehensive  than  that  here  conlrotling.  It 
was: 

*'VoT  every  horse,  mule  or  other  beast  draw- 
ing any  coach,  sociable,  chariot,  berlin,  landau, 
viiha  TI8,  phaeton,  cumcle,  etc.,  6d. 

"For  every  carriage  of  whatever  description, 
and  for  whatever  purpose,  which  sbatl  be 
drawn  or  impelled,  or  set  up  or  kept  in  mo- 
tion by  steam  or  other  power  or  agnwy,  than 
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being  drawn  by  any  horse  or  horaea,  or  other 
beast  or  beasts  of  draught,  6d." 

Yet  it  was  held  that  bicycles  were  not  in- 
cluded as  subject  to  toll.  "  The  Act,"  says 
the  court  in  that  case,  "begins  with  imposing 
loll  npon  particular  carrlases  .  .  .  and  then 
imposes  a  nirtber  toll  upon  *  overv  carriage  of 
whatsoever  description  .  .  .'  The  carnages 
here  referred  to  must  be  carriages  ^vsdem 
generis  with  the  carriages  previously  specified." 

There  may  be  no  good  reason  why  bicycles 
should  not  pay  toll  on  this  turnpike  road.  If 
BO  the  power  rests  with  Ibe  legislature  to  make 
them  liable.  It  la.  Indeed,  Ingeniously  argued 
on  l)ehalf  of  the  defendant  company  that  the 
legislature  has  done  so  by  the  Act  of  April  S8, 
1889,  Pub.  Laws,  44,  which  provides: 

"That  bicycles,  tricycles  and  all  other  ve- 
hicles propelled  by  band  or  foot,  and  all  per- 
sons by  whom  bicycles,  tricycles,  and  such 
other  vehicles  are  used,  ridden,  or  propelled 
upon  public  highways  of  this  state,  sball  be 
entitled  to  the  same  rights  and  subject  to  the 
same  restrictions,  in  the  use  thereof,  as  are 
prescribed  by  law  in  the  cases  of  persons  using 
carriages  drawn  by  horsea." 

I  have  thus  far  made  no  reference  to  this  en- 
actment, and  shall  make  noue  except  to  indi- 
cate why  I  do  not  deem  it  neceasaiTi  In  thta 
case,  to  pass  upon  its  o^ure  or  pre*^  mean- 
ing. If  that  statute  Is  simply,  as  Insisted  by 
the  plaintifl,  declaratorv  of  the  previously  ex- 
isiiog  law,  it  adds  nothing  to  the  rights  which 
bicycles  had  without  it.  If  it  is  intended  to 
give  them  rights  upon  this  turnpike  which 
tliey  had  not  there  before,  t}ien  it  may  be  true, 
as  argued  in  behalf  of  the  company,  that,  Its 
charter  antedating  the  Constltulional  Amend- 
ments of  1857.  the  statute  can  have  no  such 
effect.  If,  flDally,  as  contended  by  defendant, 
the  provision  that  bicycleBsball  be  "subject  to 
the  same  restrictions,"  etc.,  can  be  construed 
as  making  them  subject  to  toll  on  turnpike 
reads,  i.  e.,  as  conferring  on  turnpike  rom- 
paniea  a  right  they  bad  not  before  of  demand- 
ing toll  from  riders  of  bicyles.  then  the  art  Is, 
to  that  extent,  an  act  passed  for  the  benefit  of 
turnpike  companies.  But  article  16,  section  3, 
of  Ibe  ConatUution  of  1874  forbids  the  legi!>la- 
ture  to  pass  any  general  or  special  law  for  the 
beneSt  of  a  corporation  existing  at  the  time  of 
the  adoption  of  the  constitution,  except  open 
condition  that  sac^  corporation  shall  there- 
after bold  its  charter  subject  to  the  provisions 
of  said  constitution;  and  the  Act  of  May  22. 
1878,  Pub.  Laws,  84,  provides  the  manner  in 
which  acceptance  of  the  constitution  shall 
be  made  by  such  corporation.  See  also  Act 
April  29,  1874,  Pub.  Laws,  88,  section  26. 
Now,  the  rase  stated  does  not  show  tbe  fact  of 
an  acceptance  of  the  constitution  on  tbe  part 
of  the  defendant's  company,  and  what  is  not 
stated  is  to  be  taken  as  sot  existing.  Berk$ 
County  V.  Pile,  18  Ps.  498;  Philadelphia  A  R. 
B.  Co.  V.  Waterman,  54  Pa.  387.  As  operal- 
ing,  therefore,  to  enlarge  the  powers  of  any 
turnpike  compaoy  to  demand  loll,  tbe  Act  of 
1889  is  Inapplicable  to  this  company.  Of 
course,  it  to  not  to  be  supposed  that  non-ac- 
cepting corporations  are  beyond  the  pale  of 
legislative  care  or  protection  by  general  laws, 
though  the  latter  confer  a  benefit  upon  them 
In  common  vrith  ill  other  dtizens,  lodndiDg 
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oorporattnna.  But  thai  ta  not  the  proposition 
here.  The  attempt  hcTe  Is  to  giTe  to  the  lan- 
guage employed  by  the  legislature  the  effect 
of  conferring  upon  this  compauy  a  ipecial  ad- 
dllional  power  or  priTilege,  a  beoeSt  not  com- 
mon to  other  citizens.  The  company  ie  not 
in  a  position  to  take  advantage  of  such  a  gift 
at  the  bands  of  the  legislature,  aod  the  latter 
was  not  at  liberty  to  make  it.  It  may  be 
added,  that,  as  the  legislature  Is  never  pre- 
luniei  kDowio^y  to  tranaceod  Its  legitimate 
powers:  BoUon  v.  Ji^n»,  6  Pa.  14S,  161.  47 
Am.  Dec.  404;  and  as  Its  language  is  always 
to  be  so  construed  as  to  make  it  conform  with 
constitutional  limitations:  see  Oom.  v.  Butler, 
99  Pa.  5S5,  540,~the  existence  of  the  provi. 
ston  I  have  referred  to  would  seem  to  forbid 
an  Interpretation  of  the  clause  in  question  as 
empowering  the  collection  of  tolls  from  bicy- 
cles by  this  company.  In  no  view,  therefore, 
does  the  Act  of  1889  appear  to  beacoDtrolling 
element  in  the  dedsioo  of  this  case. 

For  the  reasons  given,  lam  of  the  opinion 
that  the  exaction  complained  of  In  this  case  is 
unsustainable,  either  under  the  specific  enum- 
eration in  defendants'  charter  of  the  subjects 
of  toll,  or  under  any  right  to  exclude  from  its 
road  obnoxious  penone  or  vehlclea,  or  nnder 
its  power  to  make  orders  and  regulations  con- 
cerning its  affairs — io  a  word,  taat.  upon  the 
facta  set  out  in  the  case  stated,  it  had  no  right 
to  collect  from  plaintiff  toll  here  sought  to  be 
recovered.  Under  the  agreement  forming  the 
last  paragraph  of  the  case  stated,  llierefore, 
the  plaintiff  u  entitled  to  Judgment. 

And  now,  to  wit,  January  14,  1896,  Judg- 
ment is  entered  upon  the  case  stated  in  favor 
of  plaintiff  for  the  sum  of  five  cents. 

Mewn,  Da>vld  F.  Manger,  laue  Hiea> 
ter.  and  John  G.  Johnson,  for  appellant : 

The  Act  of  April  88,  1889,  Pub.  Laws,  44, 
was  passed  for  the  express  purpose  of  defin- 
ing bicycles  to  be  of  the  same  claaa  as  car- 
riages arawn  by  horses  with  refereuoe  to  all 
their  rights  and  restrictions  on  all  the  public 
tughways  of  the  state. 

It  cannot  be  claimed  that  the  legislature  in- 
tended to  eraal  a  right  to  the  use  of  the  turn- 
pike road  In  favor  of  unlnvented  Tehicles  or 
that  any  such  right  is  Implied. 

That  the  legislature  meant  to  permit  an  un- 
restricted use  by  unnamed  and  uninvented  ve- 
hicles without  charge  when  they  had  only  per- 
mitted invented  and  known  vehicles  to  use  the 
turnpike  road  subject  to  charge. 

The  managers  of  the  turnpike  road  are  al< 
lowed  hy  law  a  reasonable  discretion  in  regu- 
lating the  use  of  the  road,  and  It  Is  competent 
(or  them  to  restrain  and  even  forbid  the  use  of 
such  vehicles  as  bicycles  or  tricycles  if  they  in 
fact  are  dangerous  to  the  traveling  public  just 
as  they  might  forbid  the  use  of  steam  carriages, 
)or  electric  carriages,  or  coasting. 

State  V.  Topp,  97  N.  C.  477;  Rt  Wright,  29 
Hun,  357,  65  How.  Pr.  119;  TwiUaiy.  Arfan*. 
19  L.  R.  A.  6512,  77  Md.  262. 

The  Act  of  1889,  considered  aa  a  remedial 
Act,  would  be  utterly  unconslitutional  against 
the  defendants  if  It  failed  to  contain  a  com- 
pensatory dauM  iDiuring  the  defendants'  con- 
■Mt 
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Mtmn.  Oeorge  S.  Qrahaaa,  Jeff.  C* 
Snjrder,  and  Oeor^  F.  Baer  for  appellee. 

De»ni  J.y  dellTered  the  opinion  of  th» 
court: 

These  facts,  aa  abbreviated  from  die  case 
stated,  were  agreed  upon  in  the  court  below : 

1.  The  defendant  is  a  turnpike  company, 
incorporated  by  Act  of  March  20,  1810. 
Said  act  aad  its  aupplements  were  made  part 
of  the  cases  stated. 

S.  On  March  9,  16M,  .the  company  made 
an  order  that  all  persons  riding  bicycles  upon 
the  turnpike  should  not  paas  through  any  of 
its  gates,  except  upon  payment  of  toll  at  the 
rate  uf  one  cent  per  mile. 

8.  The  bicycle  waa  not  invented  and  la 
common  use  until  the  year  1875. 

4.  The  plaintiff,  on  December  11,  1894, 
while  on  his  bicycle,  attempted  to  pass 
through  a  toll-gate  on  the  turnpike,  but  was 
stopped  by  the  Kate-keeper,  who  demanded 
from  him  five  cents  toll,  being  the  amount 
demacdable  at  the  rate  of  one  cent  per  mile. 
Plaintiff  paid  the  five  cents  under  protest, 
and  waa  then  permitted  to  pass. 

5.  As  a  general  rule,  horses,  gentle  and 
well  broken  do  not  take  fright  at  bicycles, 
but  some  such  horses  do. 

The  question  of  the  law  for  the  court  to 
answer  was  whether  on  these  facta  the  com- 
pany had  a  right  to  collect  this  toll  from  the 

{daintlff?  The  court  below,  being  of  opin- 
on  Uiat  there  was  no  express  statutory  grant 
of  authority,  and  no  necessary  ImpUcatltm 
of  one,  to  defendant  to  collect  toll  from  bi- 
cyclers, entered  judirment  for  plaintiff; 
hence  this  appeal  by  defendant. 

The  defenaant  was  organized  as  a  turnpike 
company  under  the  Act  of  1810,  and  under 
that  act  had  authority  to  make  all  such  by- 
laws, rules,  and  regulations  for  its  manage- 
ment as  the  Centre  Turnpike  Company,  or- 
ganized under  Act  of  March  25,  1805,  had. 
with  the  right  to  collect  such  tolls  and  profits 
in  proportion  to  the  distance  as  was  granted 
to  Centre  Turnpike  Company.  On  turning 
to  this  last-named  act,  we  find,  in  section  11, 
the  company  had  the  right  "  to  Qx  such  and 
so  many  gatea  or  turnpikes  npon  and  across 
the  said  road  as  will  bo  necessary  and  suffi- 
cient, "  to  collect  the  tolls  hereinafter  granted 
to  the  said  company  from  all  peraoup  travel- 
ing on  the  same  with  horses,  cattle,  and  car- 
riages. 

Three  distinct  uses  of  the  highway  are  here 
enumi  nited  as  subject  to  tolls— hy  horses, 
cattle,  uiid  carriages. 

Then  the  method  of  enforcing  payment  of 
tolls  is  specified :  "It  sball  andmay  be  law- 
ful for  them  (the  managers)  to  appoint  sucb 
and  so  many  toll-gatherers  as  they  shall  think 
proper,  to  collect  and  receive  of  and  from  all 
and  every  person  and  persona  using  the  said 
road  the  tolls  and  ratesherelnaf  ter  mentioned, 
and  to  stop.any  person  driving  any  .  .  . 
sulky,  chair,  chaise,  phaeton,  cart,  wagon, 
wain,  sleigh,  sled  or  other  carriage  of  bur- 
then or  pleasure  from  passing  through  the 
Sftid  gates  until  they  shall  have  respectively 
paid  the  same."  Then  follows  a  basis  of 
computation  or  limitation  on  the  rates  to  be 
charged;  thus,  "that  is  to  say,  for  even 
space  of  Ato  miles  In  length  of  the  losa* 
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.  .  .  and  H>  Id  proportloD  for  any  greater 
or  less  dlstaocQ,  ...  for  every  sulky, 
chair,  or  chaise  'wlth  one  horse  and  two 
wheels,  six  cents;  with  two  horses  nine 
cents;  ...  for  every  other  carriage  of 
pleasure,  under  whaterer  name  it  may  go, 
the  like  sums  according  to  the  nurotjer  of 
wheels  and  horses  drawing  the  same. "  There 
Is  no  mention  of  bicycle  propelled  hy  the 
muscles  of  tJie  rider ;  therefore  the  appellees 
ooDtend  there  is  no  express  or  plainly  im- 

{illed  statutory  power  in  the  company  to  col- 
ect  tolls  from  the  bicycler. 
There  It  no  power  In  a  eorpontion  ai 
against  the  public  except  that  expressed  in 
Its  grant,  or  that  which  is  necessarily  im' 
piled  from  it.  What  is  the  power  granted 
to  this  company  by  the  lawf 

The  commonwealth  conferred  on  the  de> 
fendant  a  right  of  eminent  domain,  for  a 
public  highway,  under  which  It  appropri- 
ated land  and  constructed  and  kept  In  repair 
its  turnpike.  As  soon  as  constructed  and 
opened  it  became  public;  it  was  open  to  all 
on  equal  terms,  that  Is,  to  all  paying  toll 
alike,  for  a  like  use.  The  taking  of  tolls. 
It  has  been  held,  is  only  another  method  of 
taxing  the  public  for  the  cost  of  construc- 
tioQ,  repair,  and  reimbuisement  to  the  cor- 
poration for  the  capital  iuTested :  Com.  t. 
Wilkinson,  Id  Pick.  175,  26  Am.  Dec  6M ; 
PerryroUU  d  Z.  Tump,  or  Ft.  Road  Co. 
Humtu,  20  Pa.  91.  The  power  here,  then, 
was  to  a  prirato  corporation :— <1)  to  take 
■ufBclent  land  for  a  public  highway,  and 
construct  and  keep  the  same  In  repair  for  the 
convenient  and  aafe  use  of  the  pulillc :  (3)  to 
collect  from  the  public  who  used  it  by  ani- 
mals and  carriages,  tolls. 

The  word  "tolls,"  in  1810  and  1805,  had  in 
this  state  a  well-defined  meaning.  As  Is 
■aid  In  Boyle  v.  P/iiladelphia  dt  B.  B.  Go.  54 
Pa.  810 :  It  Is  a  tribute  or  custom  paid  for 
passage."  Strong,  J.;  In  that  case,  says: 
"Before  188S  transpontlon  bad  generally 
been  over  common  roads,  turnpikes,  and 
canals.  The  common  and  the  legislative 
mind  were  then  familiar  with. what  is 
called  tolls. "  Here  the  defendant  demanded, 
through  the  toll-gatherer  it  was  expressly  au- 
thorized to  appoint,  at  the  gate  It  was  ex- 
pressly authorized  to  erect,  from  the  plain- 
tiff, nve  cents  for  passage  over  the  highway, 
or  a  toll  for  Its  use.  It  may  be  conceded 
that  the  enumeration  in  the  Act  of  1805,  of 
the  uses  for  which  tolls  may  be  collected, 
restricts  the  right  to  collect  for  such  uses 
only,  at  are  either  specially  or  geoerally 
designirted.  But  if  a  DiOTcle  be  a  carriage, 
then  the  general  words  'other  carriage  of 
burthen  or  pleasure,"  and  "every  other  car- 
riage of  pleasure  under  whatever  name  It  may 
go,"  are  sufficiently  descriptive  to  subject  ft 
to  toll.  It  is  not  strenuously  contended  that 
a  bicycle  It  not  a  two-wheeled  carriage.  It 
is  no  lets  a  cairlMe  becauae  propelled  by  a 
man  instead  of  helng  drawn  by  a  hone ; 
whether  it  be  one  of  Burden  or  pleasure,  or 
both,  it  not  material,  for  If  either,  defendant 
was  expressly  authorized  to  collect  toll  from 
the  peracHU  using  it  on  the  turnpike. 

Bat,  It  Is  argiMd,  the  only  basis  fixed  In 
the  act  for  computation  of  toll  on  carrUget 
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is  by  wheels  and  horses,  not  wheels  or  horses ; 
therefore,  as  this  carriage  is  not  drawn  by 
horses,  the  amount  of  toll  cannot  be  deter- 
miued  by  the  law  of  the  corporation  and  as 
it  cannot  thus  be  determined  there  it  no 
power  to  demand  any. 

Assuming  the  amount  of  toll  to  be  charged 
Is  incapable  of  computation  hy  the  method 
designated  for  other  vehicles  In  the  act,  that 
does  not  negative  the  power  expressly  given 
to  collect  toll  from  those  traveling  by  car- 
riage. The  method  of  computation  oy  wheels 
and  horses  is  not  the  power  to  collect  toll, 
which  la  expressly  given ;  that  it  a  mere  limi- 
tation on  the  power:  the  demand  matt  not 
exceed  the  sums  spectfled  for  the  animals  and 
Vehicles  eoumerated. 

In  Penntnilvania  B.  Go.  v.  S^,  65  Pa.  305, 
It  is  held  that  toll  is  the  consideration  for 
the  use  of  the  highway,  and  where  there  is 
DO  express  power  to  charge  for  transportation 
by  tbe  corporation  Itself  over  it*  own  road, 
the  right  is  a  necessary  Incident  of  the  power 
granted.  Rays  Sharswood,  J.,  repeating  tbe 
language  of  Strong,  J.,  In  Boyle  v.  Philadel- 
phia A  B.  B.  Co.  supra,  "No  provision  was 
made  respecting  rates  and  charges  for  their 
own  service  as  carriers ;  but  the  very  purpose 
of  their  incorporation  was,  that  they  might 
carry.  How  can  they  carry  without  com- 
pensatlonT  Authorized  to  engage  In  a  busi- 
ness. It  is  necessarily  Incident  to  their  au- 
thority, that  they  have  the  rights  which 
ordinarily  belong  to  such  a  buBiocss." 

If  no  method  of  computation  had  beea 
given  in  the  18th  section  of  the  Act.  the  pow- 
er to  collect  could  have  been  enforced.  If  & 
statute  (vnfen  authority  to  receive  toll,  the 
law  will  furnish  a  remedy  to  enforce  tbe 
right.  Here,  however,  not  only  is  the  right 
or  power  statutory ;  but  also  toe  methodof 
collection ;  the  right  to  appoint  toll-gather- 
ers, and  erect  gates,  la  expressly  given,  and 
the  right  to  the  manaficers  to  make  all  tocb 
rules  and  orders  as  shall  be  necessary  for  the 
well  ordering  of  the  affairs  of  tbe  company. 

Undoubtedly,  tbe  rules  and  regulations  so 
made  must  be  reasonable  and  the  amount  de- 
manded for  the  carriage  subject  to  toll  must 
be  reasonable:  and  this  Is  the  limitation  on. 
the  power  which  the  law  fixes  when  tbe  stat- 
ute Is  silent  as  to  the  amount. 

The  manifest  intent  of  tbe  Act  of  1810. 
clearly  expressed,  was  to  confer  upon  defend- 
ant authority  to  collect  tolls  upon  this  high- 
way from  all  persons  using  the  same  by  car- 
riage of  burthen  or  pleasure,  and  it  acted 
within  Its  authority  in  collecting  toll  from 
this  plaintiff. 

The  only  other  question  raised  is,  whether 
the  amount  demanded  and  received,  five 
cents,  was  In  excess  of  the  amount  authorized 
bylaw.  PrlortotheActof  April  28.  1889,  it 
was  at  least  a  matter  of  disputation,  wheth- 
er the  use  of  bicycles  on  the  public  hieh- 
wayt  was  not  fraught  wltii  danger  to  travelera 
driving  horses ;  on  some  of  the  highways  and 
bridges  owned  by  private  corporations  they 
were  extruded,  because,  in  the  Judgment  of 
the  manasers,  safety  to  the  general  public 
demandea  their  exclusion.  Tlien  the  legis- 
lature, In  the  exercise  of  ito  undoubted  eon- 
trd  orer  the  highwayi  of  the  ounmonwealth. 
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pasted  the  act  referred  to,  which  reads 
thiu: 

"Bicycles,  trlcjcles,  and  all  Tehicles  pro- 
pelled 07  band  or  foot,  and  all  persons  by 
whom  bli^clea,  trfcydes,  aod  such  other 
vehicles  are  used,  ridden,  or  propelled  upon 
the  public  highways  of  this  state,  shall  be 
entitled  to  the  snme  rights  aod  subject  to  the 
the  same  restrictions  in  the  use  thereof,  as 
are  prescribed  by  law  in  the  case  of  persons 
osiDf;  carriases  drawn  by  horaes. " 

This  act  deprived  turnpike  compnnies  of 
all  discretion  In  determining  whether  this 
kind  of  vehicle  was  daneeruus  to  the  iravcl- 
iag  public,  and,  In  effect,  peremptorily  for- 
bade Its  exclusion.  Under  It,  the  bicycler, 
with  his  two- wheeled  carrias;e,  has  the  same 
right  to  travel  on  the  turDpike  as  the  owner 
of  a  sulky,  whose  carriage  is  drawn  by  a 
liOTse,  but  subject  to  the  same  restriction  as 
is  prescribed  by  law  for  the  owner  of  the 
two-wbcelcd  horse  carriage.  The  only  re- 
striction of  the  right  to  the  use  of  the  road 
by  the  driver  of  the  two-wheeled  horse  car- 
riage Is,  that  he  shall  pay  six  cents  toll  for 
every  five  miles.  The  amount  charged  in 
this  case  Is  somewhat  leas  than  that  sum ; 
therefore  It  is  within  the  limits  as  to  tlie 
amount  fixed  by  the  Act  of  1889.  Without 
this  act,  the  power  to  demand  and  receive 
tolls  under  the  Act  of  1810  was  clear;  the 
amount,  however,  being  incapable  of  com- 
putation under  that  act,  the  managers  would 
have  been  restricted  by  the  law  to  a  reason- 
able charge ;  as  this  would  bare  been  a  source 
of  Irritation  and  possible  litigation,  the  leg- 
islature has  imposed  a  maximum  (diarge  on 


defendant,  beyond  which  it  cannot  go.  It 
has  established,  out  of  reach  of  the  discretion 
of  the  company,  the  bicycler's  right  upon  tbs 
turnpike,  and  at  the  same  time  has  placed  a 
peremptory  limitation  on  the  power  of  the 
company  to  exact  excessive  tolls.  The  act 
invests  the  corporation  with  no  power  it  did 
not  already  possess ;  confers  no  benefit  it  did 
not  already  enjoy  ;  and  therefore,  whether  it 
had  accepted  the  Constitution  of  1874,  as 

firoTided  in  article  16,  section  S,  Is  wholly 
mmaterial.  The  act  was  solely  for  the  bene* 
fit  of  the  bicycler,  and  the  oomporation  only 
piilnta  to  it,  as  demonstrating  that  it  did  not 
exceed  the  limit  of  Its  power  by  the  Act  of 
1810  in  receiving  this  toll. 

It  may  well  be  doubted  whether,  without 
express  authority  from  the  legislature,  the 
managers  of  a  public  highway  could  law- 
fully so  discrimiimte  between  vehicles  using 
it  as  to  exempt  wliolly  one  class  of  carriages 
from  the  tolls  which  It  imposed  on  all  other 
carriages.  Under  the  Act  of  1889  there  is  no 
power  to  exclude  tho  bicycler  from  the  turn- 
pike; he  has  the  same  right  as  owners  of 
other  carriages  to  insist  that  the  highway 
shall  be  malntalaed  In  a  reasonably  safe  con- 
dition of  repair;  the  cori>oration  is  answer- 
able for  Injury  to  himself  or  vehicle,  If  this 
duty  be  not  maintained.  Then  why  should 
he  not  bear  his  fair  slmre  of  the  burden  im- 
posed upon  the  public  for  the  use  of  it?  We 
see  no  reason  In  law  or  in  fact  why  be  should 
not. 

Therefore  th«  judgment  i$  raeraeA  and  it  Is 
directed  that  judgment  be  entered  on  the  case 
stated  fur  defendant 
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Oeorge  H.  HOWELL  et  af. 
0»  Or.  m.) 

I.  TradM  unlwu  are  not  wlltain  and  of  them* 

selves  unlawful  oomblnatlons. 


S.  A  combination  of  laborers  to  malDtafti 
wQRea  or  limit  tbe  number  of  appteotioes  Is  not 
ooatrar;  to  public  poUtqr. 

8.  An  aifnenest  of  mmfAayea  between 

themselves  to  quit  their  employer  Is  oot  unlaw- 
ful. 

4.  Commtmicatine  to  their  emplc^M* 

tbe  rGoaoua  for  tbe  deefgn  of  employte  to  quit 
ttaelr  iervlce  uid  to  Blemlty  their  bitentiOD  Is  not 
oolawfuL 


VOTB.— Injunction  agalnttatrUseB. 
I.  InfunetUmM  genercHly. 

XL  Proceedings  under  the  interatate  eommeree  oeL 
in.  Beettvtn. 

liiJunctionM  genercUli/. 

A  strike  tea  refusal  on  t^e  part  of  employes  to 
work  for  tbeir  employer  uuleas  some  demand  la 
compiled  wltb.  It  to  goncrallr  oauaed  by  discon- 
tent on  account  of  wafreo,  boura  of  labor,  or  rules 
of  employer,  or  by  combinations  tfaroug-b  labor 
orffanlKatioiisoo-operatlnBto  regulate  the  price  or 
hours  of  labor,  or  to  dictate  whoaball  be  employed. 
Itmay  be  lawful  or  unlawful  as  oontroUed  by  tbe 
Intent,  or  by  combination  to  Injure,  or  meana  used 
to  coeroe  employeis  to  ao<«de  to  tbe  terms  of  the 
employte  or  organisation. 

A  boycott  k  a  malicious  attempt  to  Injure  the 
business  of  a  particular  peraon  by  Interfering  with 
his  trade  or  hla  employes  and  differs  from  a  strike. 
In  that  strikes  are  used  lovartably  wlHi  regard  to 
the  relation  ot  emitlojerand  empk^t,  and  eannot 
98 L.  RA. 


exist  without  tbe  oo-opemtlon  or  Intlmfdatlon  of 
employee.  A  boycott  may  be  made  by  antagoniatio 
organizations  Independent  of  tbe  employes.  The 
bo>-L-nttlng  may  Include  the  employ^  who  do  oot 
strike,  or  a  boycott  may  be  made  by  a  number  of 
dealers  controlling  an  artlole  of  (ximmerce  or  by 
other  persona,  combining  to  denounoe  the  buslneaa 
of  the  persoa  boycotted,  or  to  refuse  to  tirade  with 
blm,  or  to  handle  tbe  articles  sold  by  blm.  or  to  r^ 
fuse  to  deal  wltb  peraoas  patronizing  taim.  or  to 
ostracize  his  employfa.  Strikers  generally  use 
boycottingasameaosof coercion.  Ouwelnregard 
to  boycottlnir  -^t  connected  wltb  strilns  of  em- 
ploy^ are  no.  ..eluded  in  this  note. 

While  the  autborlttee  hold  that  equity  cannoten- 
Joln  a  person  from  gulttlns  employment,  or  compel 
an  employfi  against  bis  wUl  to  work  for  bis  tut- 
ployer,  or  prevent  blm  from  pereuading  otber 
employ^  to  Qntt,rettbey  oondustvely  bold  that 
there  may  be  times  and  circumstances  under  wUcta 
such  acts  are  onlawfui  and  criminal. 

Tbe  use  of  tbe  writ  ctf  injanction  Is  snatnlDed 
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6*  CItU  llAbUitlwBiareMiwIv  raBwm  of  a 
oonaplraoy  to  oommlt  that  whhdi  li  not  made 
unlawful  by  itatate. 

e.  An  li^uxy  mnat  be  tbreatened  ud 

Immliient  wbloh  will  become  Irreparable  to 
order  to  JudUrr  >n  tnjanotlon  agalnrt  a  oon- 
■plracjrto  iDjurebnglnaBi  or  properfer  riirbtB. 
7.  An  l^Jnnotlon  will  not  Iw  flfraiited  to 

icstraln  the  oonUnuance  of  a  strike  and  boy- 
cott by  aprintera' union  beoauBeof  aeliifrleact 
<a  trespaas  In  mtertaig  Uie  platntllTi  premises  to 
eall  out  his  vorkmon,  and  of  publloations  an- 
nouDOlng  tbe  withdrawal  of  the  anion  from  the 
plalDtlfTs  shop  with  the  exercise  of  Influence 
canaiDB  low  to  tbe  plaintiff  of  otiy  prlnUnii  and 
oftwoprlTateeuBtomendurtncaapaoe  of  about 
ten  months,  with  tfareala  of  the  union  to  make 
war  to  tbe  knife  and  flght  tbe  plaintlS  to  the 
death,  since  these  facta  do  not  show  such  an  trre- 
puable  Unjury  Impending  M  will  Justify  etiulta- 
ble  relief. 

(December.  17, 1SU,> 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Multnomah  County  in 
favor  of  defendants  in  an  action  brought  to 
enjoin  the  alleged  unlawful  interference  by 
defendaoU  with  plaintiff's  business.  Affirmed, 

Statement  by  WvAwurton,  J.: 
The  plaintiff  was  Incorporated  March  21, 
1801,  and  Is  engaged  in  the  business  of  litlt- 
ographlng,  engraving,  printing,  and  pub- 
lishing Joamals,  newspapers,  etc.  The 
Uultnomah  Typographical  Union  is  an  un- 
inoorpoiated  volantarr  association,  of  which 


the  defendant  George  Howell  is  president. 
The  defendants  J.  M.  Maxwell,  John  Rhode^ 
Nat.  L.  Casaady,  J.  C.  Gallagher,  M.  Gough- 
ler,  L.  B.  JohDson,  and  Hugh  Glen  are  mem- 
bers of  the  present  executive  committee,  of 
which  Maxwell  is  chairman,  and  E.  De  Ai- 
mand,  h.  Statham,  J.  Jordan,  John  Filbin, 
George  F.  Ilnlsey,  and  M.  A.  Lundwall  ex- 
members  of  tiie  same  committee.  The  ob- 
ject of  tbe  associatioQ,  as  declared  by  the 
preamble  to  its  constitution,  is  in  part  to 
establish  and  maintain  an  equitable  scale  of 
wages,  and  to  protect  its  members  from  sud- 
den or  unreasonable  fluctuations  In  the  rate 
of  compensation  for  their  labor,  and  to  pro- 
tect just  and  honorable  employers  from  the 
unfair  competition  of  unscrupulous  and  un- 
reliable rivals,  to  defend  their  rights  and 
advance  their  interests  as  workmen,  to  create 
an  authority,  whose  seal  shall  constitute  a 
certificate  of  character,  intelligence,  and 
skill,  to  foster  fellowship  and  brotherhood, 
to  aid  tlie  destitute  and  unfortunate,  and  to 
encourage  t)ie  principle  and  practice  of  con- 
ciliation and  arbitration  in  the  settlement  of 
ditfercnces  between  labor  and  capital.  The 
memberslilp.  consistine  of  about  200,  is  con- 
fined to  printers,  and  includes  only  persons 
directly  employed  in  printing  boaks,  news- 
papers, etc,  such  as  compositors,  proof- 
readers, foremen,  pressmen,  and  stereotypers. 
Section  1,  article  15,  of  the  Constitution 
provides  that  when  a  vote  is  taken  in  the 
union  on  ordering;  a  strike,  on  a  reduction  oF 
a  scale,  alteration  of  a  scale,  or  any  dispute 
as  to  the  construction  of  a  scale,   .   .  . 


■gainst  combfnatloos  and  consplractee  to  quit  f  or 
the  purpose  of  injaring  or  crippling  the  business 
of  the  employer,  or  to  intlnildRte  the  employer  or 
hta  employte,  and  agalnntall  strikers  using  force, 
violence,  threats,  or  tntimldatlon.  or  where  they 
polite^  request  the  employee  to  quit  accompany- 
ing tbe  request  by  a  show  of  formidable  force,  or 
where  ttaeyoODsplre  lo  binder  employ^  from  per- 
formlDR  their  duties.  If  the  damages  would  be 
Irreparaltte,  and  the  remedy  at  law  inadequate,  and 
a  multiplicity  of  suits  would  be  prevented. 

Thus  strikers  refusing  to  work  and  Intimidating 
«oploy£s  by  threeta  or  menaces  to  prevent  them 
from  oontlnulogln  the  performance  of  thetrdutles 
or  employment,  will  be  enjoined.  Lake  Eric  &  W. 
B.  Co.  V.  Bailey.  SI  Fed.  Rep.  «Hi  Wick  China  Co. 
V.  Brown,  164  Pa.  440;  HoGandleaa  v.  O'Brien,  21 
Pltis.  L.  J.  N.  8. 486,  8  Lane.  Bev.  2H:  Perklua  v. 
Bogg. »  Ohio  L.  J.  SK;  Murdoolt  v.  Walker.  162  Pa. 
006;  Coeur  D'Alene  ConsoL  Uln.  Co.  v.  Hlnera 
Union  of  Wardner,  19  L.  B.  A.  882,  U  Ped.  Bep.  HBO. 

So  wboe  the  request  to  quit  was  accompanied  by 
the  Intimation  that  there  will  be  bloodshed  and  riot, 
an  injunction  wasaUowed.  New  York,  L.  B.  *  W. 
B.  Oo.  V.  Wenger,  17  Week.  L.  BulL  808. 

And  fnterf erenoe  with  business  by  preveotlDg 
the  employment  of  sailors  for  a  steamship  owned 
by  subjects  of  Oreac  Britain  will  be  enjoined  on 
the  ground  of  iwe  venting  mulUplMtr  of  suits,  and 
insdeqnacy  of  remedy  at  law.  But  It  cannot  be 
grMted  under  28  U.  B.  Stat  at  L..  p.  SOB,  providing 
(or  prevention  of  monopolies,  in  s  suit  brougbt  by 
any  partj  except  tbe  United  States  government. 
BUnddl  T.  Hagan,  M  Ad.  Bep.  AO,  afTd  58  Fed. 
Rep.  888. 

Boan  Injunction  was  granted  against  displaying 
banners  lo  front  of  plalntUTs  premises  calculated 
to  injore  his  business  and  to  deterworkmen  from 
SDterlnghli  empk^,  although  tbe  Insoilptlon  on 
St)  L.  R.  A. 


tbe  hanners  was  not  false,  as  theactof  displaying 
biinners  with  device  to  t>e  used  as  threats  Is  tnads 
Illegal  by  MsEs.  Pub.  Btat.,  obap.7i,  ia,and  tbere 
was  no  adequate  remedy  at  law.  Shmr  ▼•Perkins, 
H7  Mass.  £i2. 

And  iin  Injunction  was  granted  against  members 
of  a  labur  union,  who  boycotted  plaintiffs  because 
thpy  refused  to  reinstate  discharged  employes, 
where  defendants  paraded  the  streets  with  pla- 
cards, following  the  plolatlffs'  wagons,  and  visited 
plaintiffs' otrentsand by  tbreatsof  loss  of  business 
compelled  tbem  to  dlsconilbue  patronage.  Pa. 
Pub.Laws.1260  (May  8. 1869)  legalizing  trades  unions 
but  providing  for  criminal  liability  for  Inter- 
ference with  employers,  will  not  prevent  an  in- 
junction In  such  a  case.  Brace  Bros.  v.  Bvans,  8 
Pa.  C«).  Ct.  Bep.  163,  S  By.  ft  Corp.  L.  J.  661. 

Id  Barr  v.  Essex  Trades  Council  (S.  J.)  80  AU. 
Bep.  8Sl.  a  boycott  against  a  newspaper  for  publish- 
ing "patent  Ineldes"  which  reduced  wages,  was  en- 
Joined,  where  the  damage  caused  was  considerable 
and  more  was  threatened,  and  would  be  Irreparablew 
This  case  dlstlngulahea  Mayer  v.  Journeymen 
Stonecutten  Asso.,  fn^ro,  as  In  tbe  latter  case 
there  was  no  evidence  of  any  act  committed  or  con- 
templated not  fairly  allowed  by  N.  J.  Rev.  Stat. 
Supp.  (1888)  1 8,  p.  774. 

And  a  boycott  against  a  piloting  offloe.  for  re- 
fusing to  unionize  the  same,  and  pay  laborers 
union  prices,  was  enjoined  where  loss  of  business 
was  caused  throudh  ciroulars  sent  by  defendants: 
and  statements  of  advertisers  made  to  ploiniiiTs 
agents  assigning  that  reason  ss  a  cause  for  with- 
drawing patronage.  1>  competent  evidence.  Oseer 
V.  Cincinnati  Typogiaphlcsl  Union  No.  8,  IS  L.  K. 
A.  103, 46  Fed.  Bep.  186. 

Before  tbe  Kngllsh  Judicature  act,  a  oourt  of 
ohaneery  oonld  protect  property  by  Injuuotion  but 
oouldnottrraUb^  SIneetlienlteaneDjoiBtelse 
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It  must  be  by  secret  ballnt,  etc. ;  aod  section 
2,  tiiat  DO  person  shall  be  allowed  to  TOte 
for  or  agnloBt  a  strike  uoless  be  sball  hare 
been  a  'member  in  good  standing  for  six 
months  prior  to  the  ballot.  A  scale  of  wages 
has  been  adopted  and  made  a  part  of  the  con- 
stitution. The  by-law2,  among  other  things, 
provide  aa  follows : 

"Section  1,  art.  fl.  Bach  newspaper  oflSce 
employing  less  than  twenty-five  men  In  its 
composing  room  shall  be  entitled  to  one  ap- 
prentice. Where  twenty-five  or  more  are 
emploved,  two  apprentices  shall  be  allowed. 
Each  Job  office  shall  be  entitled  to  one  ap- 
prentice. In  oflSces  employing  five  journey- 
men on  an  average,  two  apprentices  may  be 
employed. " 

"Section  1,  art  8.  Any  member  failing 
to  comply  with  the  constitution,  by-laws, 
and  other  established  regulations  of  this 
union,  or  guilty  of  the  willful  violation  of 
any  boycott  adopted  by  the  union,  the  Inter- 
national Typographical  Union,  or  any  trades 
or  labor  nniona  represented  by  the  delegates 
In  a  trades  assembly  In  which  this  union  la 
represented,  .  .  .  shall  be  punished  by 
fine,  reprimand,  suapension,  or  expulsion. 

"Sec.  3.  Any  member  accepting  work  in 
any  office  where  the  hands  have  struck  on 
any  question  involving  the  regulations  of 
this  union,  the  union  baTlng  ordered  such 
strike,  and  who  shall  refuse  to  cease  work 
when  ordered  by  the  president  or  executive 
committee,  shall  be  suspended  or  expelled, 
as  may  be  determined  by  two  thirds  of  the 
members  voting." 


These  facts  appear  from  the  oomplainti  !» 

which  the  following  grounds  for  relief  mn 
also,  in  substance,  alleged:  That  plaintiff 
has  an  expenalve  plant,  and  has  acquired  a- 
lucrative  and  remunerative  business.  That 
about  sixteen  months  after  plaintiff  had  es- 
tablished itself  In  business  it  ascertained 
that  ita  employes  were  being  interviewed  by 
the  defendants  and  their  associates,  and  that 
its  business  was  being  injuriously  interfered 
with  by  them.  That  the  plaintiff  and  ita 
officers  have  heretofore  refused  to  submit  to 
all  the  laws,  rules,  and  regulations  of  th» 
.union,  or  to  permit  the  union  to  dictate  the 
mode  and  manner  in  which  It  shall  conduct 
Its  business;  and  that  for  tiiis  reason  the 
executive  cconmlttee  and  the  offlceia  and 
members  of  the  unlim  combined  and  oon- 
spired  to  compel  a  compliance  with  such 
rules  and  regulations,  and  a  submission  to 
the  dictates  of  Che  union  in  that  respect,  upon 
palu  of  being  boycotted  In  ita  business.  Th» 
plaintiff  had  in  its  employ  a  number  of  the 
members  of  the  union  and  other  persons, 
among  whom  was  a  messenger  boy,  engaged 
tn  putting  In  order  the  odds  and  ends  of  the 
office,  whose  time  waa  not  fully  occupied, 
whicb  boy  the  executive  committee  demanded 
should  be  dismissed  from  service,  and,  upon 
being  refused,  without  license  or  any  law- 
ful business,  entered  the  premisea  of  plain- 
tiff, and  ordered  all  the  members  of  the  nntoiv 
theo  and  there  to  cease  working  for  plaintiff, 
under  penalty  6f  being  dealt  with  in  accord- 
ance with  the  rules  and  regulationi  of  the 
union.   That  the  workmen  woe  intimidated 


pttbltoatlODB  teodlnr  to  Injure  trade,  and  the  de- 
foodaats  olroulatlDg  a  libd  tbat  **u  strike  wdb  duw 
on"  at  complainants'  place  of  business,  afralnst  the 
'^weatloff  8f  stem"  was  enjoined  where  suoh  state- 
ment waa  false.  Collard  v.  Marsball  [ISSS]  I  Ch.  571. 

In  SprlDgbead  BplnalDff  Co.  v.  tUler,  L.  R.  S  Bq. 
GSI,  87  L.  J.  Oh.  689,  printing  and  publlbhinfr  placards 
for  the  purpose  of  intimidating  workmen,  as  a  port 
of  a  scheme  to  prevent  work  and  destror  the  value 
of  plaintlfTs  property  waa  enjoined.  The  court 
iBld  that  a  pubticatloo  of  a  libel  is  a  crime  and  that 
It  bad  DO  Jurisdiction  to  prevent  the  coEnmiEaiOD  of 
a  crime;  but  it  enjoined  tbe  derondants  on  the 
ground  that  it  could  protect  property  and  prevent 
desiruotioQ  of  Ita  value  by  IntlmidatiOD  and 
threats  which  caused  Interference  with  employ- 
ment of  workmen.  But  eee  next  case. 

la  Prudential  Assur.  Co.  v.  Knott,  L.  R.  10  Cb. 
till,  wbicb  wasan  action  to  restrain  tbe  publication 
of  a  libel,  an  mjunotlon  waa  refused  aod  Dizoa 
T.  HoKton,  Ii.  R.  7  Eq.  488,  was  orttiolaed  saylnff  that 
decision  may  be  maintained  on  tbe  ground  ot  Im- 
proper un  of  '*name"  but  that  the  statement  of 
The  vice- chancellor,  that  reputation  is  property 
and  will  be  protected.  Is  not  borne  out  by  the  au- 
Urarlttea  cited,  and  that  the  case  of  Springhead 
BpinnlngCo.  v.  Riley,  gupra,  was  decided  bj  the 
same  vice  chancellor,  who  expressed  tbe  same 
opinion  as  tn  Dixon  v.  Holden.  and  tbe  court  d0(« 
not  accede  to  "tbeaegeneialpropoaltioDa.**  See  on 
this  subject  note  to  FUnt  T.  HutchinsoD  Smoke 
Burner  Co.  (Mo.)  IS  L.  B.  A.  218. 

An  association  devoting  funds  to  support  stilk- 
ing  workmen  waa  enjoined  from  such  uee  of  tbe 
funds  where  mob  use  waa  contrary  to  the  purposes 
and  rules  of  thaimiaolzatlOD.  Warburtoo  t.  Hud- 
dersfield  Indualrlal  8oa  [1882]  1 Q.  B.  21& 

But  an  Injunction  againat  libelous  drcalars  de- 
Boundog  pWntm  workmen  as  '*aoaba."  will  not 
28  L.  R.  A. 


be  granted  where  H  la  not  ahown  by  the  evldenos- 
whether  employSa  were  compelled  to  leave  through 
moral  suasion  or  by  Intimidation,  or  whether 
alienated  customers  derived  their  informatloi^ 
from  tbe  circulars  or  from  other  sources.  Richter 
T.  Journeymen  Tailors  Union,  24  Ohio  L.  J.  188. 

And  where  the  complaint  did  not  allege  any 
special  injury  or  show  that  any  unlawful  act  waa 
committed,  an  injucotlon  was  refused  BKainst  a 
labor  union  conspiring  to  Injure  plaintiff's  bualneaa 
by  placards  or  mottoes  on  the  stzeets  to  the  effect 
that  plaintlO  was  oppoeed  to  latxir  unions.  De 
Pear  v.  Cooks  tJnloo.VT  Chicago  Legal  Newa,  387. 

In  Sweeny  v.  Torrenea,  11  Pa.  Oo.  CL  Bep.  4BT, 
1  Pa.  Dlat.  Rep.  S8K,  an  injunction  was  refused 
agafiista  t>oycott  byoontnctors  and  brlcklayen- 
unlOD,  preventing  ralea  to  dealeie  in  builders'  ma- 
terial, as  no  present  act  waa  threatened  which 
would  cause  Irreparable  injury.  But  It  waa  said 
that  a  court  of  equity  would  prevent  a  oomhlca- 
tltm  to  interfere  or  Injure  ptatotlS'a  bustoera  by 
force,  ctuceata,  tatimMatlon.  or  mmaoe  €t  haraa 
or  violence. 

So  In  Rogers  v.  Bvarts.  IT  N.  T.  Supp.  94.  peace- 
able perraaalon  of  employte  to  quit,  and  oajrinr 
tbeir  ex  pensea,  and  poatinff  in  tba  union-labor  halla 
the  names  of  coutributota  to  tbe  funds  waa  oot  en- 
joined. But  It  was  said  that  if  Intlmldatloo  waa 
used  It  would  be  dllTerent,  and  that  N.  T.  Penal 
Code,  1 171,  providing  tor  criminal  liability— tu  weU 
as  the  Act  of  1870-would  not  prevent  an  inJunctloiL 

If  there  la  no  irrepaiaUe  in  jury  and  tbe  sMke  la 
over,  the  discretion  of  the  trial  court  ia  refusing  a 
perpetual  Injunction  will  not  be  reviewed.  (But  eee 
United  States  t.  Worklngmenls  Amalgamated 
Council,  infra.}  Reynolds  v.  ETwett,  IMK.  T.  US. 
affirming  AT  Hun.  AM. 

Where  plalnttirs  liandB  were  enticed  away,  but 
no  violence,  foroa.  Intimidation,  er  ooandoB  la 
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ud  influeDoed  thereby,  and  at  once  obeyed 
the  order,  and  without  notice  to  plaintiff 
ceased  work,  and  left  its  premises,  leaving 
Its  contracts  with  patrona  unfinished,  many 
of  which  were  important  and  emergent. 
That  the  laid  committee  and  members  of 
the  union  circulated  the  fact  that  the  em- 
ployes of  the  plaintiff  had  been  called  off, 
and  its  office  left  without  hands,  and  on  the 
27th  and  28th  dayi  of  August,  1892,  published 
Uie  following  fldvertisement  in  the  local 
news  columns  of  the  Oregonlan:  "To  Our 
Friends:  Persons  intending  having  job 
printing  done  will  bear  Id  mind  that  the- 
Lcmg^ore  establishment,  on  Front,  between 
Alder  and  Washington  streets,  is  a  non-un- 
ion office.  Ex.  Com.  M..  T.  U.  No.  58." 
That  at  the  same  time  the  members  of  said 
executive  committee,  in  their  official  as  well 
as  personal  capacity,  visited  numerous  pa- 
trons of  the  plaintiff,  and  informed  them 
that  plaintiff  wsa  under  the  ]>tkn  at  the  un- 
ion's displeasure,  and  held  out  the  threat 
and  Intimated  to  said  patrons  that  if  they 
continued  to  patronize  plaintiff  the  members 
of  the  union,  and  such  others  as  thoy  could 
Infiuence.  would  withdraw  their  business 
from  them.  That  subsequently  thereto  the 
plaintiff  put  in  a  bid  to  the  common  coun- 
cil of  the  cttT  of  Portland  for  doing  the  city 

firfnting  for  the  year  189S,  which  was  the 
owcst  bid  made  for  said  work,  and  that 
said  executive  committee  and  members  of 
the  union,  for  the  purpose  of  preventing  the 
acceptance  of  said  bid,  threatened  said  coun- 
cil and  the  members  thereof  with  their  dis- 


ikown  to  tw«ommitted  or  tntended.  ao  Injanotloa ' 
was  refused,  as  N.  T.  Laws  1810.  chap.  18,  provides 
for  oo-operatlon  to  secure  an  advance  In  wages  or 
to  malotaia  tbe  prloe,  JobDStOD  Harvester  Oo.  r. 
HelDbardt, »  Abb.  N.  a  808. 

TUseaaewasafflrmedon  thenroondtbatan  to- 
vaslon  or  clear  rights  of  phdntUV  propertrt  or  Ir- 
reparable Injury  was  not  obown.  Jobnston  Har- 
vester Co.  V.  Helnhardt,  H  Hun,  480. 

Where  the  publtosilon  ma  not  dlaeloeed  Id  tbe 
eMSi  or  tbe  ''varicns  and  diven  wsts"  m  wbloh 
ItelntHt  was  Injured,  ao  iDjanetion  was  refused 
agsbut  a  pOot  asfooiatton  rerustaig  to  serve  plaln- 
ttff,  and  libeling  bla  braaob-pUot,  and  InitltutiDg 
suits  against  tbem.  as  In  sucb  sulfa  there  Is  a  reme- 
dj  atlaw.  VTanofa  T.  nino.  US  U.  B.  MB,  88  L.  ed. 

m 

Bqaltr  will  not  enjoin  a  bUokUsting  of  emplorte 
but  it  is  said  tbat  eqnltr  will  protect  property 
from  tbreatened  injury  wbea  tbe  rights  are  equita- 
ble, or  when  logal  and  equitable  and  tbe  elvtl  and 
OKlmtaial  rtmedles  at  eommon  law  an  inadequate. 
WortblnctODV.WBrlttg,Z0I..K.A.8tt,UrMafla.«l. 

And  an  Injunction  was  retnaed  against  a  dla- 
ebarged  workman  and  stockholder  who  mterfered 
with  any  one  attempting  to  use  bis  aooDStomed 
bench  la  a  foundry,  there  being  no  allegation  of 
Us  iosotvenoy.  Hechanloa  Voundtr  of  Ban  Fran- 
ciaoo  V.  RyaU,  M  Osl.  il& 

And  where  tbe  amended  otonplalat  alleged  Insol- 
vencgr  bat  dfd  not  abow  bow  tbe  damages  to  plaln- 
tlfl  would  belrteparableanlnjunotlon  wasstUI  re- 
fused Id  the  same  case.  It  was  suggested  that  tbe 
defendant  should  be  evicted  at  tbe  door,  or  a 
policeman  called  to  aid  Uie  plaintlffa  Heobantca 
Foundry  of  San  VTaoelaoo  v.  I^all.  n  OsL  001. 

In  PetHbone  v.  Uidted  States.  148  U.  B.  UT,  tr  L. 
ed.  to,  an  IndloUuut  under  U.  8.  Bev.  Stat.  H  UBB, 
M4Q,  making ttertalnalto  obstruot  Jnstloaln  tbe 
£8  L.  R.  A. 


pleasure  nnd  boycott  at  the  polls  should  they 
seek  re-electioD,  and  with  injury  to  their 
private  business  interests,  if  they  disregarded 
their  demands,  and  tbat  said  council  for 
that  reason  alone  rejected  plaintiff's  bid. 
That  the  defendants  maliciously,  unlaw- 
fully, and  persistently  pursued  this  course 
for  about  eight  months,  when  they  ceased 
their  attacks  for  a  short  time  only.  That 
on  the  12th  day  of  March,  180^  plaintiff 
had  in  its  employ  two  apprentices,  but  that 
it  also  had  In  its  employ  on  an  average  ^ve 
journeymen.  That  the  defendants  demanded 
that  it  discbarge  one  of  said  apprentices, 
and,  upon  being  refused,  the  union  paned 
a  resolution  ordering  all  men  wwhing  for 

filainttff  to  quit,  and,  they  being  intlm- 
dated  thereby,  obeyed  the  order,  leaving 
plaintiff  without  necessary  assistance  to  carry 
on  its  business ;  and  that  tbe  executive  com- 
mittee, with  malicious  intent,  conspiring 
and  contriving  to  injure  and  destroy  the 
husiness  of  plaintiff,  posted  the  following 
notice  in  numerous  places,'  viz.  :  "Owing 
to  the  Longshore  Printing  Company  break- 
ing the  rules  of  the  Multnomah  Typographi- 
cal Union,  all  members  of  the  union  were 
withdrawn  March  16th,  '98," — and  also  no- 
tified plaintiff  that  they  now  intended  to 
fight  It  to  the  death.  That  ever  since  that 
time  Uie  defendants  and  other  members  of 
the  union  have  persistently  visited  and  har- 
assed the  patrons  of  plaintiff  with  demands 
that  they  cease  to  give  their  work  to  it  upon 
penalty  of  incurring  the  ill  wilt  and  dis- 
I  pleasure  of  not  only  this  but  all  labor  un- 


federal  eonrta  or  to  oooapire  to  do  so,  not  alleging 
that  tbe  defendants  conspired  to  violate  the  injuoo- 
tlon  of  the  court  whicb  had  been  Issued  or  to  In- 
terfere with  tta  prooeedlnga,  and  not  alleging 
notice  to  tbe  defendants  of  tbe  pendency  of  pro- 
eeedmgs  or  teae  of  Injunction,  was  Invalid,  al- 
though it  alleged  a  oooaplraoy  to  intimidate  em- 
ployers to  disobarge  the  employes.  Sea  United 
States  T.  Worldngman'a  Amalganuted  Oounolt, 
infra. 

In  Mayer  t.  Journeymen  Stonecutten  Aaao.,  47 
N.  J.  Bq.  OS,  an  injunction  was  refused  to  prevent 
peraeoutlOD  of  plalntifTti  oompaoy  and  two  plaln- 
tlfla  lemployfti)  by  strikes,  boycotts,  or  violence,  or 
IntlmidatioD,  as  oo  threat  to  do  any  unlawful  act 
was  shown  la  this  case,  and  N.  3.  Rev.  Stat  Supp., 
1 30,  p.  77<  provides  that  It  shall  not  be  unlawful 
to  make  a  peaceable  oombluatloD  for  or  againit 
employmenL  But  See  Barr  v.  Bmex  Trades  Coun- 
cil (N.  J.)  80  AU.  Bep.  SSL 

In  the  oaaeof  LonoBHOBaFBraniia  AFDB.OOW 
T.  Howxti;  It  Is  conceded  tbat  a  oonsplraoy  to 
destroy  or  Injure  the  hustaesa  of  another,  or  doing 
vlolenoe  to  his  property  or  property  rights,  where 
tbe  Injury  is  tbreatened  and  imminent  and  will  be> 
oome  irreparable  to  tbe  saltor,  or  Intimidation  of 
workmen,  will  be'enjolned,  but  fn  that  case  an  In- 
JuDOtlon  was  refused  because  the  petition  did  not 
show  tbat  the  damages  would  be  Irreparable  and 
faded  to  connect  the  defendants  directly  with  the 
damages  shown. 

IL  Proeeedingi  under  the  tnttntaU  ammeree  act 

Under  the  United  States  Interstate  Commerce 
Aot  (U.  &  Slat,  at  L.  1886-87,  p.  m\  and  the  amend- 
menta  thereto  providing  tbat  it  aball  be  unlawful 
toe  poisons  to  combine  or  conspire  to  hinder  or  ob- 
■tmct  oommerce.  and  tbat  oonoeetlng  lines  shall 
not  lefoae  to  transfer  or  handle  cars,  and  crafer- 
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ions.  That  tbe  apprehetulon  of  loss  of  trade 
and  tlie  business  of  tbe  members  of  said  an- 
lOD  and  otber  labor  imioDa,  and  the  contin- 
ual harasstog  and  vexatious  visits  aad  In- 
terviews to  wblcli  they  liave  been  subjected, 
have  induced  a  large  number  of  plaiuLiS's 
best  patrons  to  withdraw  their  patronage  from 
it ;  among  others,  the  Meier  &  Frank  Com- 
pany, whose  printing  work  is  valuable ;  and 
that  Blaaon,  Ehrman  &  Co.,  whose  business 
Is  also  valuable,  have  notified  plaiutlff  of 
Its  iDtentfon  to  so  withdraw  their  patrouage. 
And  the  plaiatift  further  alleges,  in  sub- 
stance :  That  the  whole  scope,  object,  and 
intent  of  said  typographical  union  are  to 
creatu  a  monopoly  oi  labor  in  the  printing 
bualnett,  and  that  its  said  interference  with 
plaintiff  is  an  infringement  upon  private 
right,  and  against  public  policy.  That  said 
union  arrogates  to  itself  the  right  to  dictate 
to  employers  as  to  whom  and  what  persons 
they  shall  employ,  and,  if  compliance  with 
its  dictates  is  withheld,  then  the  right  to 
force  obedience  through  the  instrumental Itv 
of  the  boycott.  That  the  defendants  and  all 
the  member!  of  the  union  have  unlawfully, 
maliciously,  and  deliberately  conspired  to 
destroy  tbe  business  of  plaintiff,  and  render 
Us  plant  and  property  valueless,  or,  as  an 
alternative,  to  drive  plaintiff,  against  its 
will,  into  a  submission  to  the  laws,  rules, 
and  regulations  of  the  union ;  and  that  all 
the  aforesaid  acts  of  defendants  and  other 
members  of  the  union  have  been  committed 
In  pursuance  of  such  conspiracy  and  oombi- 
intlon.   That  In  furtherance  or  said  common 


ring  equitable  JurtBdIctlon  on  thcTTnf  ted  States  cir- 
cuit courts  to  eaforoe  the  provisioDs  of  the  act,  a 
ooniblnatlnD  or  conspiracr  ol  persona  to  binder, 
obstruct,  or  Interfere  with  the  bnrinou  or  manage- 
ment or  any  such  railroad  company  by  threats.  In- 
tlmldatfOQ,  forcd,  or  violence  against  such  railroad 
companies  or  tbeir  employ^  In  tbe  diBCtaBrge  of 
their  duties,  will  be  enjoined.  SouttaerQ  Califor- 
nia B.  Oo.  V.  nutherford,  tt  Fed.  Rep.  790;  United 
Btnt«fl  V.  Worklnginen*B  Amalgamated  Council, 
54  Fed.  Uep.  004.  26  L.  R.  A.  158,  4  Inters.  Com.  Rep. 
831,  afflnned  Workingmea'a  Amalgamated  OoudcU 
of  New  Orleans  V.  United  Slates,  U  U.  S.  App- 
4»,  87  Fed.  Hep.  85;  United  States  v.  BUIott,  9»  Fed. 
Rep.  aoi;  United  States  v.  Agler,  Id.  824;  Cbloago.  B. 
A  Q.  R.  Co.  V.  BurilGgtoo,  C.  K.  ft  N.  R.  Co.  34  Fed. 
Rep.  481;  Toledo,  A.  A.  ft  N.  M.  R.  Co.  v.  Pennsyl- 
vania Co.  19  L.  R.  A.  S87,  M  Fed.  Rep.  7S0;  Toledo, 
A.  A.  ft  N.  H.  R.  Co.  V.  Pennsylvania  Co.  U  L.  B.  A. 
805,  H  Fed.  Rep.  746 :  Farmers  Loan  ft  T.  Co.  v. 
Northom  Pao.  EL  Co.  25  L,  B.  A.  414,  note.  4  Intere. 
Com.  Rep.  744,  note  80  Fed.  Rep.  803;  Be  Debs,  158 
U.  8.  564, 3D  L.  ed.  1002,  aairmlag  United  Btatw  v. 
Debs.  64  Ved.  Rep.  724. 

And  employes  remaininfF  In  the  employment  of 
the  railroad  company  ennBged  in  intoratate  com- 
merce wIU  be  oompelled  to  perform  their  aoouB- 
tomed  duties.  Southern  California  R.  Oo.  v. 
Rutherford ,  supra. 

And  an  Injunction  will  be  granted  under  26  U. 
8.  Stat,  at  L.  p.  209  -(Act  of  Congress,  July  2, 
1890,  obsp.  647),  providing  that  coQsptrsoiea  or 
comblnattons  to  binder  or  obstruct  Icterstate 
commerce  are  misdemeanors,  and  that  tbe  Unit- 
ed Slates  circuit  court  has  equitable  jurisdiction 
to  prevent  the  same.  Suob  Injunction  irlll  be 
granted,  although  the  strike  has  ended  at  the 
time  of  bearing.  And  such  strike  is  not  leas 
oDlawful  by  roion  of  tha  &ot  Uurt  other  bual> 
38  U  R.A. 


purpose,  defendant!  and  tiielr  MiocifttM  lian 

warned,  threatened,  and  intimidated,  and 

still  continue  to  warn,  threaten,  and  intimi- 
date, printers  and  others  for  the  purpose  of 
deterring  and  oreventiog  them  from  euterlog 
the  employ  of  plaintiff,  and  that  they  have 
heretofore  and  do  now  continue  persistently 
and  maliciously  to  visit  a  great  many  of  the 
patrons  of  plaintiff,  and  to  threaten  them 
with  a  withdrawal  of  business,  for  the  pur- 
pose of  deterring  them  from  ^vlng  work  and 
employment  to  plaintiff,  with  the  ultimate 
object  of  reducing  Its  profits  and  income,  and 
so  to  cripple  andinjure  it  in  its  business  as 
to  force  It  Into  a  submission  to  the  unlawful 
demands  of  the  union.  That  the  long-con- 
tinued and  constantlj  recurring  acts  of  de- 
fendants and  threats  to  continue  said  tres- 
passes constitute  a  nuisance,  and  that  bv 
reason  thereof  plaintiff  has  lost  heavily,  and, 
if  continued,  tlie  injury  to  its  business  will 
become  irreparable  ;  to  prevent  which  an  in- 
junction is  asked.  A  demurrer  was  inter- 
posed to  the  coroplalot,  which  being  sus- 
tained the  order  is  assigned  here  as  error. 

Mr.  J.  H.  Handy  for  appellant. 

Mr.  A.  F.  Semrs,  Jr.*  for  respondents. 

Wolverton*  J.,  delivered  tbe  opinion  of 
the  court : 

Tbe  questions  presented  for  our  considera- 
tion arise  upon  demurrer  to  the  complaint^ 
and  hence  all  the  allegations  cuitalned  there- 
in must  he  taken  as  true.  This  rule  must 
be  understood,  however,  to  include  only  sudi 


nees  than  Interstate  commerce  was  also  affected. 
United  States  v.  Worklngmen*B  Amalgamated 
ConocU,  M«pnt. 
This  strike  was  caused  by  refusal  of  warehouse- 

men,  merchants,  boss  draymen,  and  welgbws,  to 
recognize  union  labor  organlKstlons.  But  see 
Reynolds  v.  Everett,  Ul  H.  Y.  189,  affirming  ST  Hud, 

m. 

And  undertbe  same  act,  aoMUplraiT  and  oo» 

binatloD  to  binder  tbe  operation  of  railroads  en- 
gaged in  Interstate  commerce  will  be  enjcdocd. 
United  States  v.  BUlott,  ttwra. 

And  In  United  States  v.  Agler,  twni,  a  shnflar 
ruling  was  made  as  against  Intnferenee  with  in- 
terstate commerce  and  tbe  malls,  and  it  was  held 
that  an  iojunctloo  was  not  void  even  If  the  bill 
was  demurrable,  for  not  oootalalng  a  prayer  for 
process  against  named  parties.  But  It  was  said 
that  prior  to  the  Act  of  July  S,  1890,  the oinmft 
courts  of  tbe  U  nited  States  had  not  equitable  juris- 
diction to  prevent  such  acts.  But  see  Unfted  States 
V.  Debs,  supra. 

And  wbere  tbe  Injunction  was  agidnst  a  oonneou 
log  Hoe  refusing  an  mterobange  of  freight  and 
cars,  a  mandatory  mjonotlon  was  granted  under 
supplemental  petition  against  tbe  cfalef  oflloers  of 
the  brotherhood  of  looomoUve  engineers  requiring 
them  to  rescind  their  orders  against  their  mem- 
bers  handling  care  of  a  company  hostile  to  socb 
soolety,  and  Arthur,  chief  of  the  brotfaerbood.  was 
enjoined  from  ordering  them  to  quit  tbe  employ- 
ment  Tbis  Is  based  on  Interstate  Commerce  Act, 
Am.  15  U.  S.  Stat,  at  L.,  p.  SBS,  which  provided 
against  conspiring  to  commit  an  offense  against 
commerce,  24  U.  B.  Stat,  at  h.,  p.  879,  which  pro- 
Tides  that  connecting  lines  shall  not  disorlmkwte, 
and  U.  S.  Rev.  SUL,  H40,  which  provides  against 
oonsplmoles  to  commit  oSense  against  tte  United 
Statea.  Arthur's  dtwlaliaer  of  knowiedia  of  a 

Digitized  by  Google 


18&4. 


LmamGBM  Pbihtihg  A 


POBuaHiiiQ  Ca  T.  Howell. 


Allegations  as  contain  statements  of  facts  as 
diatinguisbed  from  statements  of  conclusions 
of  fact  or  of  law.  It  is  a  well  settleil  rule 
of  pleading,  that  bare  allegations  of  cooclu- 
siona  cannot  avail  the  pleader,  especially 
where  a  demurrer  Is  interposed,  without  a ! 
statement  of  the  probative  fact  upon  which 
said  GOnclusloiU  are  based.  Even  then  the 
ooncluslons  may  often  be  stricken  out  upon 
motion  as  Irrelevant  and  redunrlant  matter. 
A  brief  summary  of  the  definite,  tangible 
facts  which  appear  upon  the  face  of  the  com- 
plaint, and  which  alone  can  form  the  baeis 
of  this  suit,  will  aid  us  materially  in  arriv- 
ing at  a  correct  conclusion  as  to  whether  the 
plaintiff  Is  entitled  to  relief  in  equity  by 
the  extraordinary  remedy  of  in  j  unction.  The 
existence  of  the  plaintiff  as  a  corporation,  and 
the  Multnomah  Typographical  Union  No.  58 
as  a  voluntary  unincorporated  association, 
the  objects  of  such  association  as  shown  by 
Ita  constitution  and  by-laws,  and  the  rela- 
tions which  defendaotB  bear  to  such  associa- 
tion, are  all  facts  which  are  taken  as  granted. 
The  overt  seta  diarged  upon  which  equity 
jurisdiction  is  invoked  are  about  as  follows : 
First.  The  executive  committee  of  tlia  Mult- 
nomah Typogmphicul  Union  Ho.  68,  with- 
out leave  or  license,  and  without  lawful 
business,  entered  the  premises  of  ulaintiS 
and  ordered  all  union  men  employed  therein 
to  quit  under  penalty  of  being  dealt  with 
In  accordance  with  the  laws,  nilea.  and  regu- 
lations of  the  union,  which  order  was  obeyed 
by  the  men.  Second.  The  committee  and  j 
members  of  the  union  circulated  the  fact  that ' 


the  employfis  of  plaintiff  bad  been  called  off. 
Third.  The  committee  published  the  follow- 
ing advertisement  In  the  local  news  columns 
of  the  Orcgonlan:  "To  Our  Friends:  Per- 
sons iutending  having  job  prlotiog  done  will 
bear  In  mind  tljat  the  Longaliore  cstabllsh- 
meot  on  Front  between  Alder  and  Washing- 
ton streets  Is  a  non-union  office.  Ex.  Com. 
H.  T.  U.  No.  SS."  Fourth.  The  committee 
and  members  of  the  union  Induced  the  com- 
mon council  of  the  city  of  Portland  to  reject 
plaintiff's  bid  for  the  city  printing  for  the 
year  1808  by  threatening  said  council  with 
their  displeasure  and  boycott  at  tlie  polls. 
Fifth.  On  the  12tU  day  of  March,  1893,  the 
union  passed  a  resolution  ordering  all  union 
men  working  tot  nlalntiff  to  quU,  and  that 
the  men  being  intimidated  thereby  observi'd 
the  order.  Sixth.  Tlie  committee  caused  the 
following  notice  to  be  posted  In  numerous 
places,  viz.  :  "Owing  to  the  Longshore 
Printing  Company  breaking  the  rules  of  the 
Multnomah  Typographical  Union,  all  mem- 
bers of  the  union  were  wltJidrawn  March 
16tb,  '98."  Seventh.  The  committee  notified 
plaintiff  that  tbey  now  Intended  to  fight  It 
to  the  death.  Eighth.  The  Meier  &  Fmnk 
Company,  whose  business  was  valuable  to 
plaintiff,  withdrew  their  patronage,  and  Ma- 
son, Ehrman  &  Co.,  whose  business  is  also 
valuable,  notified  plaintiff  of  their  intention 
to  withdraw.  All  these  acts  are  alleged  to 
have  been  committed  io  puFsuance  of  a  con- 
spiracy entered  into  by  and  between  the  ex- 
j  ecutive  committee  and  memlwrs  of  Mult- 
'  nomah  Typographical  Union  Na  08  for  the 


prior  iDjanction  agsloBt  the  railroads  end  tbelr 
tmplojit  was  held  immaterial  to  the  questloD  of 
the  injunction  asatnst  him.  Toledo.  A.  A.  ft  N. 
U .  B.  Oo.  V.  PeonsylvaDla  Oo.  »  1..  B.  A.  asr,  U 
Fed.  Bep.  780. 

An6  under  Interstate  Commeroe  Act,  section  S, 
l»OTidiDir  Bfirainst  refusal  of  a  ooDneciinB  raUrofld 
to  liandto  cars  or  freiRht,  an  Injunction  against 
%iiob  railroad  company  Is  blndlns  on  all  tbeir  em- 
ployte  In  their  service  who  are  served  with  notice 
of  the  iDjuDClion,  and  tbev  will  be  restrained  from 
eoforolDff  rules  of  tbetr  labor  union  which  injure 
thecompaor  or  the  public,  and  they  need  not  be 
madepattiea  defendants.  Toledo,  A,  A.  AN.  H.  R. 
Oo.  V.  Pennsylvania  Co.  IB  L.  B.  A.  89&,  64  Fed.  Rep. 
716. 

And  on  habeas  corpus  proceedings  by  an  em- 
plny6  committed  for  contempt  In  diaobedlenoc  of 
the  iojUQCtlon  the  same  was  held  to  be  the  rule. 
Ex  parte  Lennon,  U  Fed.  Rep.  8S0. 

Id  the  same  case  alDrmed  on  appeal  to  the  Su- . 
preme  Court  of  the  United  States  where  the  re- 
lator claimed  he  was  not  a  party  to  the  suit  and 
had  no  notice  of  tbe  Injunction,  and  that  the  cir- 
cuit court  bad  no  jurisdiction  of  the  orlRinal  suit, 
on  account  of  reeldenoe  of  parties,  and  Uiat  he  was 
tmpriaoDed  without  due  process  oC  law.  It  was  held 
that  the  right  under  the  Judiciary  Act  of  March  fi, 
1881, 1  ft,  to  take  an  appeal  to  the  supreme  court, 
where  the  Jurisdiction  of  the  trial  court  is  In  Issue 
did  not  Include  the  right  to  appeal  In  the  habeas 
corpus  case  on  the  ground  that  Jurisdiction  of  the 
etroult  court  In  tbe  contempt  case  was  in  issue 
wlMm  there  was  Inue  as  to  tbe  jurladictloD  of  the 
circuit  court  In  the  babeas  corpus  ease.  Ae  Len- 
non, IGO  U.  B.  808, 87  L.  ed.  im 

An  Injanctlon  was  granted  agaiost  tbe  offlcetsof 
the  American  Railway  Union,  and  all  persons  com- 
bining wltb  ttem,  to  dealat  and  refrain  from  fain- 
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derlng,  obstructing,  or  utopping  any  of  the  buslnen 
of  certain  railroads  as  common  carriers  of  passen* 
gen.  fMght,  or  mails;  and  from  entering  ibe 
premises  of  eafd  roads  for  any  of  said  purposes: 

and  from  ccmpclling  or  inducing  or  attempting  to 
compel  or  Induce  by  threats.  Intimidation,  per- 
suasive force,  or  violence,  any  of  the  employ^  to 
refuse  or  fail  to  perform  any  of  tbelr  duties  as 
employes  in  any  of  tbe  roads  engaged  In  loterBtata 
commerce  or  carrylnit  mails;  and  from  compelling 
or  Induclnir  or  Htiempllnii  to  compel  or  Induce  by 
threats.  inlfmidatioQ,  force,  or  viulcnoe  anj'  of  suid 
employes  to  leave  the  service;  and  from  pi-event- 
Ingaoy  person  by  such  means  from  enierlog  the 
service;  and  from  doing  any  act  in  furtherance  of 
any  conspiracy  or  .combination  to  restrain  tlie 
railroad  companies  orretfclvers  in  the  control  of 
ihe  same;  and  from  ordering,  directing,  aiding,  as- 
sisting, or  abetting  any  person  to  commit  any  of 
said  acts.  On  habeas  corpus  to  reU-aae  from  Im- 
prisonment for  contemiit  the  Supreme  Court  of  the 
United  States  held  tbac  the  government  has  con- 
trol over  interstate  cummerce  and  of  tbe  mails; 
that  it  may  remove  ail  ot)et ructions,  br  force  or 
through  Its  courts,  and  that  jurisdiction  is  not 
ousted  because  tbe  acts  arecrimlnal;  that  equity 
has  Jurisdiction,  and  may  enforce  procccdiugs  In 
contempt;  that  such  proceeding  Is  not  a  criminal 
one.  and  that  after  service  on  the  parties  it  may 
punish  under  U.  S.  Rev.  Stat.,  S  TS5;  and  that  ita 
llndinKS  cannot  be  reviewed  by  habeas  cnrpus. 
This  is  without  reference  to  the  Act  of  Congrefa  of 
July  2.  im.  lie  Dcbe.  158  U.  S.  GSi.  SQ  L.  ed.  vm. 
See  United  States  v.  Agler.  62  Fed.  Rep.  S24. 

In  United  States  v.  fiebs,IM  Fed.  Rep.  724  (tbe 
same  case  In  tbe  circuit  court),  it  was  said  that  this 
injunction  does  not  prevent  employes  from  quit- 
ting in  furtherance  of  the  conspiracy  or  forbid  oth- 
ers m  aid  o(  tlie  conspiracy  from  persuading  them 
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purpofe  of  Injuring  and  deatroylng  plain- 
tiff's business,  or  compelliDg  It  to  submit  to 
the  rules  aud  regulations  of  tlie  associatioo. 
When  divested  of  all  surplusage,  the  com- 
plaint simply  shows  that  defendants  have 
been  guilty  of  one  act  of  trespass,— that  of 
entering  pfaintlfl 's  premises  unbidden  some 
acts  by  reason  of  'which  plaintiff  was  de- 
prived of  certain  business, —that  of  the  city 
printing  for  the  year  1898;  and  of  some  acts 
on  account  of  which  one  customer,  the  Meier 
A  Frank  Company,  has  withdrawn  its  om- 
ployment  of  plaintiff,  and  another  gave  no- 
tice of  an  intention  to  do  likewise.  These 
constitute  all  the  specific  injuries  which 

Slaintiff  has  sustained  at  the  hands  of  the 
efendants.  To  prevent  further  threatened 
Injuries  of  the  same  nature  and  the  damage 
to  plaintiff's  buslneaa  from  becoming  Irrepa- 
e  an  Injunction  is  sought.  The  publica- 
tion In  the  Oregonlan,  the  posting  of  said 
notices,  the  circulation  of  the  fact  that  the 
union  employSs  of  plsiutiff  had  been  called 
off,  and  the  threat,  made  directly  to  the  plain- 
tiff by  the  executive  committee,  that  they 
"now  intended  to  fight  It  to  the  death,"  can 
hardly  be  termed  such  acts  of  malicious,  un- 
warranted aggression  as  must  of  themselves 
be  regarded  as  actionable  ptr  te;  but  of  this 
we  will  have  more  to  say  hereafter. 


It  Is  apparent  that  one  purpose  of  this  salt 
is  to  prevent  strikes  by  tlie  union  employes 
of  the  plaintiff,  or,  to  put  it  more  direct,  to 
prevent  the  union  from  calling  off  or  Inter- 
fering with  such  of  said  employ£s  as  the  as- 
sociation is  able  to  control  through  its  or- 
ganization. At  one  time.  In  England,  it 
was  maintained  bv  some  Judges  that  trades 
unions  were  illegal  combinations,  and  indict- 
able at  common  law.  In  King  v.  Mawbey,  0 
T.  R.  686,  Grose,  J.,  by  way  of  illustration, 
makes  use  of  the  following  language:  "As 
in  the  case  of  jonmeymen  conspiring  to  raise 
tlwlr  wages,  each  may  Insist  on  rauing  his 
wages,  If  he  can ;  but  If  several  meet  for  the 
same  purpose  it  is  Illegal,  and  the  parties 
may  be  indicted  for  a  conspiracy. "  From  a 
review  of  this  case  it  is  apparent  that  this 
language  was  not  necessary  to  a  decision  of 
tlie  points  made.  In  BiUm  r.  Eckeriley,  8 
El.  a  Bl.  53,  Crompton,  J.,  In  referring  to 
King  t.  Mav^,  says  that  Orose,  J.,  "as- 
sumed the  illegality  of  such  combinations 
as  well-known  law,"  and  further  remarked 
that  "combinations  of  this  nature,  whether 
on  the  part  of  the  workmen  to  Increase,  or 
of  the  masters  to  lower,  wages,  were  equally 
illegal."  But  lord  Campbell,  Ok.  J.,  in 
a  concurring  opinicm  with  Orompton,  J., 
seriously  doubted  whether  inch  was  the  Isw, 


to  quit.  And  It  was  said  that  Arthur  v.  Oakea, 
infra,  does  not  taol4  that  every  man  bas  a  right  to 
abaodoD  bfs  position  for  a  good  or  bad  reasoo,  and 
that  another  for  a  good  or  bad  reason  may  advise 
or  persuade  him  to  do  so.  "This  Is  not  true,"  tor  if 
men  advise  others  to  go  upon  a  strike  knowing 
that  violence  and  wrong  wlU  be  the  probable  re- 
■olt,  they  oannot  escape  respODSibtllty.  Some  of 
ttie  parties  oomptalnants  In  the  above  case  were 
receivers. 

A  railroad  company  refuslDg  to  eztdiaoge  or 
baodle  freight  at  the  behest  of  a  labor  union  threat- 
enlnirabc^iottwlllbe  enjoined  as  suoh  refusal  is 
oontrary  to  U.  8.  Stat,  at  L.  1886-87.  p.  879,  providing 
that  common  carriers  shall  not  discriminate  be- 
tween oonneotlng  lines,  and  1  HcClain's  Stat.  Iowa, 
p.  887,  providing  that  every  railway  corporation 
shaU  receive  and  return  oats  from  conaecting 
lines.  Cbloago.  &  *  Q.  B.  Oow  v.  Borilngton,  C. 
B.  ft  N.  K.Co.84Fed.  Bep.  <8L 

Bo  under  Sanborn  ft  BerrymaD*s  Wis.  Rev.  Stat., 
•  UBOo,  provldiug  that  it  shall  be  unlawful  to  com- 
bine for  the  purpose  ot  willfully  or  malldously 
Injuring  another  by  compelling  bim  to  do  any  act 
against  his  will,  or  to  binder  others,  a  ooDSplracy 
and  combination  to  cause  tbe  employes  of  a  rail- 
road company  Id  tbe  bands  (rf  a  receiver  to  abandon 
Che  service  with  the  ohjeot  and  Intent  ot  crippling 
the  property  Is  unlawful,  and  an  iDjuootion  was 
granted  agalnat  combining  and  ooneplrlog  "  to 
quit  with  or  without  noUoe  the  service  of  said 
rooelvera  with  the  object  and  Intent  of  crippUng 
the  property  In  their  onstody."  It  was  said  any 
employi  may  abandon  tbe  servloe  **pesoeably 
and  decently"  but  one  has  no  right  to  abandon 
a  servloe  without  regard  to  time  and  conditions. 
Tbe  Act  of  Congress,  £t  C.  B.  BtaL  at  L..  obap.  687, 
legaUilnR  tzad«  unions,  does  not  prevent  suob  In- 
junction, and  as  to  whether  CT.  8.  Btat,  at  Jj^  ohap. 
M7  (Act  July  2, 1B90).  appUed  it  wai  not  necessary 
to  decide.  (Bee  next  case.)  Farmers  Loan  ft  T.  Co. 
V.  Northern  Pao.  R.  Oo.  25  L.  B.  A  414,  note,  i 
Inters.  Com.  Bep.  7U,  note,  flO  Fed.  Bep.  808. 

Tbe  in  junction  in  tbe  esse  of  Farmers'  Loan  ft  T. 
Oo.  V.  Nortbero  Fb&  B.  Co.,  siqHv,  was  modtfled  to 
Indicate  mors  Oleaxly  that  the  strikes  zestralned 
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were  those  designed  to  pbysioaOy  cripple  tbe  trust 
property  or  to  actually  obstraot  tbe  receivers  in 
the  operation  of  the  road,  or  to  Interfere  with  their 
employ^  who  do  not  wl^  to  qnlt,  or  to  prevent  by 
any  Intimidation  or  other  wrongful  modes,  or  by 
any  device,  the  employment  of  others  to  take  the 
places  of  those  quitting,  and  not  such  as  wem  tbe 
result  of  tbe  exercise  by  employ^  in  peaceable 
ways  of  rlgbta  clearly  belonging  to  them,  and  were 
not  designed  to  embarrasi  or  Injure  others  or  to 
mterfere  with  the  aetual  poesesslon  and  manage 
ment  of  tbe  property  by  tbe  reo^vers.  Arthur  v. 
Oa^S5  L.B.  JLiH,a  Inten.  Com.  Bep^TU.* 
Fed.  Rep.  810. 

And  interference  by  Intimidation  or  force  with 
receivers  In  the  management  of  a  railroad  prevent- 
ing employes  from  working  Is  a  contempt  of  court, 
and  the  order  appointing  a  reoelver  in  effect  pro- 
hibits any  distorbance  ot  possowlon.  Seoor  v. 
Toledo,  P.  ft  W.  R.  Co.  7  Bias.  618;  King  v.  Ohio  ft 
U.  R,  Co.  Id.  1128. 

The  Interferenoe  ta  these  casss  also  prevented  in< 
terstate  commerce  and  transmlsskm  ot  nmOa,  tat 
tbe  ground  of  pontohment  was  for  distnrblnir  tbs 
receiver  In  poBseasion,  and  the  decree  Is  notice  to 
all  persons. 

The  same  was  held  m  Thomas  t.  Clnolnnatl,  H.  O, 
ft  T.  P.  B.  Oc  4  Inters.  Oom.  Bep.  788^  M  Fed.  Bep. 
8CS.  on  the  ground  that  Instigating  strikes  on  so^ 
roads  was  nnlawf  nl  under  Act  of  Congress  July  2, 
188Q,  prohibiting  oonsplraolee  against  interstate 
oommerce  sod  contrary  to  U.  8.  Rev.  Stat.  9M, 
provUhw  for  penalties  for  obstmotinc  maO 
trains. 

In  Waterhonse  v.  Corner,  U  L.  B.  A.  4(0,  SB  Fed. 
Bep.  Itf,  It  was  held  that  Rule  18.  of  the  order  of 
Brotherhood  of  Locomotive  Bnglneen  preventing 
the  handling  of  freight  ot  certain  roads,  was  oon- 
trary to  the  interstate coumeree  aot,  andtbatlf 
any  employ^  desired  to  leave  tbe  service  he  would 
be  required  to  do  so  In  such  a  way  as  not  to  Impede 
the  aotloD  of  the  road  and  on  snob  terms  and  oon- 
dltions  as  the  court  required,  where  the  reoelTer 
was  allowed  to  oontraot  with  suoh  labor  orgaalsa- 
tton.  Tbe  same  In  substanoe  was  dedded  tn  re- 
veot  to  this  Buto  U  hy  the  caeelof  Itdedo,  A  A.  A 
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-«ad,  after  citing  King  t.  Maxobey,  said : 
cannot  bring  myself  to  believe,  without 
authority  much  more  cogent,  that  if  two 
■workmen,  who  sincerely  believe  their  wages 
to  be  inadequate,  should  meet  and  agree 
-that  they  would  not  work  unless  their  wages 
were  raised,  without  designlDK  or  coutem- 
plating  violence  or  any  lUeg'al  means  for 
gaining  their  object,  they  would  be  guilty 
■of  a  misdemeanor,  or  liable  to  be  punished 
4>y  fine  and  impriBonment.  The  object  Is 
not  Illegal,  and  therefore,  if  no  illegal 
means  are  to  be  used,  there  is  no  Indictable 
-GOasplnuiy.  Wages  may  be  onreasonably  low 
or  unreasonably  high,  and  I  cannot  under- 
-stand  why  in  the  one  case  workmen  can  be 
-considered  as  guilty  of  a  crime  in  trying  by 
lawful  means  to  raise  tbem,  or  masters  in  the 
other  can  be  considered  guilty' of  a  crime  la 
trying  by  lawful  means  to  lower  them."  And 
later  BngUsb  authorities  concede  that  mem- 
bers of  trades  unions  binding  themselves  not 
-to  work  except  under  certain  conditions,  and 
to  support  one  another  In  the  event  of  being 
thrown  out  of  employment  in  carrry4ag  out 
the  views  of  the  majority,  do  not  bring  them- 
«elves  within  the  cilmfnal  law.  Bornbu  v. 
€lMe,  L.  R.  8  Q.  B.  108,  and  Farrer  v.  CIom, 
L.  B.  4  Q.  B.  600.  Since  the  enactment  of 
fitatutea  6  Geo.  IV.  chap.  liN,  as  modified 


U.  R.  Co.  r.  Pennsrlvanla  Oa  If  L.  B.  A.  887, 64 
Ted.  Rep.  73a 

In  United 8tateeT.FattenoD,4Iaten. Com. Bepb 
TTB,  66  Fed.  Bep.  606,  which  wrs  an  iDdlotment  for  a 
-orlminal  oonsplracy.  It  was  held  that  Act  of  Con- 
sress  of  1890,  cb&p.  617,  makloir  conaplracies  In  re- 
•stcaint  of  trade  or  to  monopolize  trade  or  oommeroe 
uDlawful,  did  not  apply  to  all  attempts  to  restrain 
oommeroe  trntween  the  states  by  gtrikes  and  boy- 
cotts, but  applied  to  monopolies.  See  further 
«wxt  eabbead. 

nr.  Reedwra: 
Any  Interference  with  the  possession  of  reoelv- 
•SKt,  attempts  to  ooncroi  tbe  mananemrat,  or 
orippie  the  property,  or  binder  or  obetruot  Its 
operation,  or  Intimidate  the  employes  or  persons 
-desirous  of  obtalnloB  such  employment:  or  any 
«ets  of  vlolenoe  directed  agBtiist  sueh  reoelrer  or 
<be  property  or  employ^.  In  pursuaaoe  of  a  con- 
spiracy to  cripple  tbe  operntton  ol  the  bustoees  en- 
trusted to  the  receiver,— la  a  contempt  of  tbe  court 
«ppoiatlnff  him.  end  will  ronder  the  parties  liable. 
Ht  Hlgirins.  rt  Fed.  Bep.  448;  Frank  v.  Denver  A  B. 
'O.  B.  Co.  28  Fed.  Bep.  W\  United  States  v.  Kane, 
Id.  748;  Arthur  v.  Oakee,  SS  L.  B.  A.  414,  4  Inters. 
■Com.  Rep.  744, 6S  Fed.  Rep.  810;  Secor  v.  Toledo  ft  F. 
W.  B.  Co.  7  Bias.  618;  Einff  v.  Obio  ft  H.  R.  Co.  Id. 
aS;  Wataiteuse  v.  Oomer,  U  L.  R.  A.  408,  66  Fed. 
Bep.  149. 

And  a  request  to  esfflnecrs  of  a  railroad  not  to 
«ct  without  the  ooDsent  of  the  striken  wasa  threat 
-aod  IntlmtdatlOD.   Rt  Doollttle,  28  Fed.  Rep.  644. 

And  notice  to  tbe  foreman  of  tbe  shops  of  a  rall- 
«oad,  reQUcetlnff  blm  to  itay  away  (from  work)  un- 
ta  tbe  (Strike)  drffloulty  was  settled,  "Butln  nocase 
ore  yon  to  consider  this  an  Intimidation,"  «lrned 
by  the  chairman  of  the  committee  of  striking  em- 
Vloyfe.  is  a  threat  aod  renders  him  arullty  of  con- 
tempt of  oourt,  Ht  Wabash  R.  Go.  £4  Fed.  Bep. 
Sir.  Bat  In  Um  same  case  on  rebearlOK,  United 
States  T.  Berry,  M  Fed.  Bep.  TBO.  It  was  held  that 
ander  the  law  dlvidlnv  the  western  district  of  Mls- 
•eourl,  the  oourt  bad  not  JurisdioUon  as  the  trial 
<nuat  be  in  tbe  division  In  which  the  tatmm  was 
oommltted. 

In  Ames  T.  Union  FM.B.  Oo.,4  Inten.  Ooiin.B^ 


by  33  Vict,  cliap.  84,  and  34  and  85  Vict, 
chap.  81,  and  similar  statutes,  imdes  uniott 
are  recognized  as  legal  associations,  with 
objects  which  they  may  endeavor  to  secure 
by  pecuniary  and  Other  means  of  supporting 
strikes  and  ilie  like,  so  long  as  they  do  not 
resort  to  secret  or  other  violence,  or  to  tlireats, 
intimtdatioo,  or  any  acts  of  like  character 
which  will  tend  to  destroy  freedom  of  action. 
Early  American  cases  are  in  conaouance  with 
the  earlier  English  adjudications,  but  latter 
authorities  concur  in  tbe  more  reasonable 
and  enlightened  view  that  trades  unions,  in 
the  ordinary  acceptation  of  tbe  term,  are  not 
within  and  of  themselves  unlawful  combina- 
tions, "It  is  no  crime  for  any  number  of 
perKons,  without  an  unlawful  object  in  view, 
to  associate  themselves  together,  and  agree 
that  they  will  not  work  for  or  deal  with  cer- 
tain men  or  classes  of  meo,  or  work  under  n 
certain  price  or  without  certain  condltlona." 
Garm  v.  Butherford,  106  Mass.  14,  8  Am. 
Rep.  387;  Snow  v.  WlieeUr,  118  Haas.  186; 
Com.  T.  Hvnt,  4  Met.  184,  38  Am.  Dec.  346; 
Bogert  v.  Ekartt.  17  N.  Y.  8upp.  268.  It 
was  therefore  not  unlawful  for  Multnomah 
Typographical  Union  No.  68  to  adopt  a  scala 
of  wages.  Neither  was  It  unlawful  for  tbe 
union  to  make  proviilons  in  its  by-laws  lim- 
iting Uie  nnmoN  of  apprentices  to  tme  for 


619, 68  Fed.  Rep.  7,  It  was  said  that  an  Injunction 
cannot  make  men  continue  in  the  service,  and  an 
InjuDolion  against  Intn^ere&oe  with  tbe  employfa 
of  a  receiver  cannot  make  It  any  more  of  a  oon> 
tempt,  as  tbe  law  Itself  Imposes  an  Injunction,  and 
Injurious  effects  are  caused  by  Injunctions  creatina 
the  belief  that  it  Is  not  an  offense  to  interfere  if  no 
injunction  was  l«ued. 

The  marshal  wittaont  warrant  properly  arrested 
a  person  loterferlnir  with  the  manasrcment  of  a  rail- 
road In  the  hands  of  a  receiver  by  attempttng  to 
Induce  men  to  quit  work,  but  a^tbe  prisoner  was 
held  in  onatody  for  a  month  without  examination, 
be  was  released  on  habeas  oarpua  In  this  esse 
there  was  an  order  of  court  directing  the  marshal 
to  attack  all  persons  Interfering  with  the  pooscseloo 
of  tbe  receiver.  Rt  Acker,  66  Fed.  Rep.  SBO, 

In  Waterhouse  v.  Comer.  19  L.  B.  A.  408, 65  Fed. 
Bep.  148,  ttie  court  refers  to  Telegraphers  v.  Comer, 
unreported,  decided  at  the  same  term,  In  which 
telegraphers  were  enjoined  from  Interference  with 
property,  operations,  or  employes  of  the  receiv«. 
and  rules  were  issued  against  persons  interfering. 

In  Beers  V.  Wabash,  St.  L.  ftP.  B.  Co.,  84  Fed.  Hep. 
244,  where  the  receiver  refused  an  Interchange  of 
freight  on  aooount  of  a  boycott  by  brotherhood  of 
engineers,  but  rescinded  fab  order  and  dlscklroed 
all  connection  with  the  chief  of  tlie  brotherhood, 
tbe  petition  for  Injunction  was  allowed  to  remain 
on  file  for  future  action  If  necessary.  fieeal8oaul> 
head,  ^'Prowlingt  tmder  Interstate  commerce  acL" 

Cases  in  regard  to  enticement  of  servants  are  not 
included  lo  this  note,  except  as  oonneoted  with 
strikes. 

It  will  be  seen  from  a  full  review  of  all  the  cases 
on  the  subject  that  Jurisdiction  to  Issue  an  InJuuo> 
tlon  against  a  strike  Is  fully  cstHbilshed  by 
numerous  authorltiea.  The  abovedMe  of  LONO- 
SHOBB  FBIRTINa  ft  PuB.  Co.  V.  HowxiA,  While 
conceding  such  JurlsdlctlGn  In  a  proper  ease,  makes 
in  effect  an  Important  restriction  of  the  remedy 
by  requiring  as  a  condition  a  clear  showing  of  the 
inadequacyof  the  legal  remedy  end  that  damages  to 
bo  prevented  will  be  otherwise  Irreparable.  Most 
of  the  other  oases  on  the  subject  have  proceeded 
without  much  of  any  disousaloa  oa  Ihla  point 
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each  newspaper  office  employing  less  than 
twenty-fiye  men  and  two  when  employlujE 
twenty-flve  or  more,  and  one  to  each  job 
office,  and  two  when  employing  five  journey- 
men  on  an  arerage.  No  member  of  this  as- 
sociation can  now  be  charged  with  criminal 
conapiiacT  aa  under  the  conunon  law,  simply 
because  of  the  fact  that  he  witb  others  has 
combined  for  tlie  purpose  of  maintaining 
wages  or  limiting  the  number  of  apprentices, 
as  contraiT  to  public  policy.  U  must  be 
underetooa,  however,  that  these  associations, 
like  other  roluutar^  societies,  must  depend 
for  their  membership  upon  the  free  ana  un- 
trammeled  choice  of  each  Indfrldual  mem- 
ber. No  resort  can  be  had  to  compulsory 
methods  of  any  kind  either  to  increase,  keep 
up,  or  retain  such  membership.  '  Nor  is  it 
permissible  for  associations  of  this  kind  to 
enforce  the  observance  of  their  laws,  rules, 
and  regulations  through  violence,  threats,  or 
intimidation,  or  to  employ  any  methods  that 
would  induce  intimidation  or  deprive  per- 
sons of  perfect  freedom  of  action.  Such  or- 
ganizations may  be  preserved,  and  their 
membership  augmented,  by  reasoning  and 
fair  arguments,  and  even  by  persuasion  and 
entreaty,  and  an  observance  of  their  adopted 
constitutions  and  by-laws  may  be  exacted 
through  the  same  peaceful  means,  but  be- 
yond this  it  Is  not  advisable,  from  a  legal 
standpoint,  to  venture.  80  much  for  the 
organization  and  its  enforced  coherence. 

It  haa  been  said  that  tliere  is  no  such  thing 
as  a  legal  or  peaceful  strike.  The  term 
"strike''^  is  differently  defined  by  authors 
and  jodeea.  Webster  defines  it  as  "the  act 
of  quitting  work;  specifically,  such  an  act 
by  a  body  of  workmen,  done  as  a  means  of 
enforcing  compliance  with  demands  made  on 
their  employer."  In  24  Am.  &  Kng.  Ency- 
clop.  Law,  p.  123,  it  is  defined  as  follows : 
"The  term  'stRke'  is  applied  commonly  to 
a  combined  effort  on  the  part  of  a  body  of 
workmen  employed  by  the  same  master  to 
enforce  a  demand  for  higher  wagea,  shorter 
hours,  or  some  other  concession,  by  stopping 
work  in  a  body  at  a  prearranged  time,  and 
refusine  to  resume  work  until  the  demanded 
eonccEsTon  sball  have  bccu  granted  and 
again  by  Allen,  J.,  in  Delaimre,  L.  A  W. 
2t.  Co.  V.  Bovnt,  68  N.  Y.  682;  "A  strike 
la  a  cnmliiuation  among  laborers,  those  em- 
ployed by  others,  to  compel  an  increase  of 
Wftfics,  a  change  in  Uie  hours  of  labor,  some 
chanjre  fn  the  mode  and  manner  of  conduct- 
ing ilio  business  of  the  principal,  or  to  en- 
force some  particular  policy,  in  the  char- 
acter or  number  of  the  men  employed,  or  the 
like."  From  these  definitions  it  would  seem 
that  all  strikes  are  not  unlawful,  and  do  not 
necessarily  engender  breaches  of  the  peace, 
Bir  .Tameii  Haniicn,  in  his  dissenting  opin- 
ion in  Farrer  v.  Close,  L.  R.  4  Q.  B.  611, 
says:  "!  am  of  the  opinion  that  strikes  are 
not  necessarily  illegal.  A  strike  is  properly 
defined  as  *a  Bimulliincous  cessation  of  work 
on  the  part  of  the  w^orkmen,'  and  its  legal- 
ity or  illegality  must  depend  on  the  means 
by  which  u  is  enforced,  and  on  its  objects. 
It  may  be  criminal,  as  if  it  be  part  of  acom- 
binatfon  for  the  purpose  of  Injuring  or  mo- 
lesting either  masters  or  men ;  or  It  may  be 
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simply  illegal,  aa  If  it  be  the  result  of  an 
agreement  depriving  those  engaged  in  it  of 
their  liberty  of  action,  similar  to  that  by 
which  the  emplovers  bound  themselves  in 
the  case  of  Hitton'v.  EekerOeg,  6  El.  &  BI. 
6(f ;  or  it  may  be  perfectly  innocent,  as  if  it 
be  the  result  of  Uie  voluntary  combinatioo 
of  the  men  for  the  purpose  only  of  benefiting 
themselves  by  raising  their  wages, or  for  the 
purpose  of  compelling  the  fulfillment  of  an 
engagement  entered  iuto  between  employers 
ana  employed,  or  any  other  lawful  purpose." 
t/iMlKe  Harlan,  la  the  now  celebrated  case  of 
Arthur  v.  Oake$,  43  Fed.  Rep.  827,  25  L.  R 
A.  414,  4  Inters.  Com.  Rep.  744,  says: 
"We  are  not  prepared,  in  the  absence  of  evi- 
dence, to  hold  as  a  matter  of  law  that  a 
combination  among  employes  having  for  its 
object  their  orderly  withdrawal  In  large 
numbers  or  in  a  body  from  the  service  of 
their  employers,  on  account  simply  of  a  re- 
duction in  their  wages,  is  not  a  'strike.' 
within  the  meaning  of  the  word  aa  commonly 
used.  Such  a  withdrawal,  although  amount- 
ing to  a  strike,  is  not,  as  we  have  already 
said,  either  illegal  or  criminal."  If  one 
person  can  lawfully  quit  the  service  of  his 
employer  because  of  the  rate  of  wages  paid 
or  the  employment  of  object ionable  persons, 
cannot  several  or  many  persons,  first  agree- 
ing among  themselves  to  the  same  purpose, 
likewise  lawfully  quttT  Conspiracy  at  com- 
mon law  was  a  combination  between  two  or 
more  persons  to  do  an  unlawful  thing,  or 
to  do  a  lawful  thing  by  unlawful  means. 
Where  not  under  special  contract  for  a  de- 
finite time,  a  simultaneous  severance  of  tlie 
relations  between  employer  and  employ^  at 
the  instance  of  the  employes,  and  where  there 
was  no  preconcerted  action  of  such  employes, 
was  never  considered  unlawful.  Coming  to 
the  means  employed,  it  Is  not  unlawful  for 
several  or  many  employes  to  agree  between 
themselves  to  quit  their  employer.  As  we 
have  seen,  at  one  time  It  was  held  to  be  an 
unlawful  f»nspiracy  for  laborers  to  combine 
for  the  purpose  of  quitting  simultaneously 
with  the  ultimate  purpose  of  ralsine  their 
wages,  or  inducing  their  employer  to  con- 
fine his  employment  to  certain  kinds  of  labor, 
or  the  like  ;  but  this  is  not  now  the  law,  the 
principle  underlying  which  having  long 
since  been  discarded  u  Inconsistent  with 
liberty  and  the  spirit  of  our  ftee  institutions. 
After  workmen  have  thus  combined,  it  is 
stilt  not  unlawful  for  them,  by  the  use  of 
fair  means,  to  commiiniciite  the  reasons  for 
their  design,  and  to  signify  their  intention 
of  quitting  to  their  emptoyor.  24  Am.  & 
Eng.  Encyclop.  Law,  p.  123 ;  Bohn  i/fg.  Go. 
V.  HoliU,  54  Minn.  333,  334,  21  L.  R.  A.  337; 
Walnby  v.  Auley,  7  Jur.  N.  8.  468;  IkopU 
V.  Ko6tka,  4  N.  Y.  Crlm.  Rep.  484;  iW# 
V.  Wilzifj,  Id.  417;  Rogert  v.  EDortt,  17  N. 
Y.  Supp.  2C8.  Within  these  limits,  a  per- 
fectly legitimate  strike  may  be  inaugurated 
and  maintained,  the  object  being  to  better 
the  condition  of  workmen.  Such  on  object 
is  not  only  legitimate  and  lawful,  but  is  juit 
and  praiseworlliy.  It  was  not  wrongful, 
therefore,  for  the  Multnomah  Typographical 
Union  to  adopt  a  rule  limiting  the  number 
of  apprentices,  and  seek  by  nlr  means  tc 
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enforce  the  obeerrance  thereof,  so  that  lu 
purpoBo  In  that  respect  was  lawful.  The 
claim  that  a  monopoly  is  thus  being  pro- 
moted surely  constitutes  no  grounds  for  equi- 
table interfei^uoe  bj  injunction.  Tliis  whole 
CDDtroversy  lias  arisen  booauae  of  the  exist- 
ence of  the  rule  referred  to  and  the  efforts  of 
the  union  to  reaulre  Its  observauce  at  tiie 
bands  of  the  plaintiff.  When,  however,  un- 
lawful means  are  used  to  uphold  or  maintain 
a  strike,  or  if  the  purposes  for  which  it  Is 
maintained  are  unlawful,  then  it  follows  as 
a  matter  of  oourae  that  the  strike  Is  In  itself 
unlawful. 

It  is  claimed  Jn  this  case  that  the  means 
emplc^ed  by  defendants  were  not  permissi- 
ble, and,  being  violative  of  the  rigbta  of 
plaintiff.  It  is  entitled  to  an  Injuuction  to 
prohibit  their  continuance.  This  brings  us 
to  the  gist  of  the  oootroversy.  The  statute 
provides  (Hill's  Or.  Anno.  Laws,  g  1803)  : 
'if  anj  person  shall  by  force,  threats  or  in- 
timidation, prevent,  or  endeavor  to  prevent, 
any  person  employed  by  another  from  con- 
tinuing or  performing  his  work,  or  from  ac- 
cepting any  new  work  or  employment ;  or  if 
any  person  shall  circulate  any  iuIsq  written 
or  printed  matter,  or  bo  concerned  in  the  cir- 
culation of  any  such  matter,  to  induce  others 
not  to  buy  from  or  sell  to  or  have  dealings 
with  any  person,  for  the  purpose  or  with  in- 
tent to  prevent  such  person  from  employing 
any  person,  or  to  force  or  compel  him  to  em- 
ploy or  discharge  from  his  employment  any 
one,  or  to  alter  his  mode  of  carrying  on  his 
business,  or  to  limit  or  Increase  the  number 
of  hisemployfia  or  their  rate  of  wages  or  time 
of  service,  such  person  shall  be  deemed  guilty 
of  a  misdenmeanor,"  etc.  ;  and  by  section 
1897  ft  is  made  a  misdemeanor  for  any  person 
to  "willfully  and  wrongfully  commit  any 
act  which  grossly  Injures  the  person  or  prop- 
erty of  another,  or  which  grossly  disturbs 
the  public  peace,  or  health,  or  winch  openly 
outrages  the  public  decency  and  Is  injuri- 
ous to  public  morals."  Section  1748  pro- 
vides: "If  any  person,  either  verbally  or 
by  any  written  or  printed  communication, 
snail  threaten  any  injury  to  the  person  or 
property  of  another  ,  .  ,  with  Intent 
thereby  to  extort  any  pecuniary  advantage 
or  property  from  sucn  other,  or  with  intent 
to  compel  audi  other  to  do  any  act  against 
his  will,  such  person  upon  conviction  there- 
of shall  be  punished,"  etc.  All  these  stat- 
utes are  invoked  in  aid  of  plaintiff's  conten- 
tion. The  first  clause  of  section  1893  is 
directed  against  any  person  unlawfully  pre- 
venting or  endeavoring  to  prevent  any  person 
employed  by  another  from  continuing  or  per- 
forming his  work.  There  are  but  two  in- 
stances shown  by  the  complaint  in  which  the 
employ^  of  plaintiff  quit  work.  As  to  the 
first  of  these  It  is  alleged :  "That  the  said 
executive  committee,  combining  and  conspir- 
ing as  aforesaid,  for  the  purpose  aforesaid, 
ana  professing  to  act  by  authority  of  the 
union,  and  in  (he  capacity  of  the  loBcers  of 
the  same,  without  lawful  business  entered 
the  premises  of  the  plaintiff,  and  ordered  all 
members  of  the  said  union  there  and  then  at 
work  under  contract  with  the  plaintiff  to 
cease  work  further  for  it,  under  penalty  oiF 
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being  dealt  with  according  to  the  laws  and 
regulations  of  said  union.  Said  working- 
men  were  intimidated  and  influenced  there- 
by, and  without  delay  immediately  obeyed 
said  unlawful  and  injurious  order."  And  as 
to  the  second  instuice,  the  complaint  alleges: 
"That  on- the  13th  day  of  March,  1898,  the 
then  president  of  said  union,  and  its  mem- 
bers and  officers,  by  a  resolution  of  said  union 

Eassed  on  that  day,  maliciously  and  solely 
ecause  plaintiff  refused  to  submit  to  the  said 
union,  ordered  all  union  men  working  for 
plaintiff  to  cease  working  for  it;  and  the 
said  workingmen,  being  intimidated  by  said 
order,  did  o6ey  said  order,  and  ceased  to  ful- 
fill their  contracts  with  plaintiff. "  In  the 
one  instance  the  men  quit  under  an  order 
from  the  executive  committee  and  in  the  other 
in  pursuance  of  a  resolution  of  the  union. 
No  intimidation  is  specIQcally  alleged  or 
shown,  unless  it  can  be  inferred  that  by  a 
refusal  to  quit  the  members  of  the  union 
would  subject  themselves  to  the  cliarge  of 
insubordination  to  the  order.  And  it  does 
not  appear  that  there  was  sufficient  odium 
attached  to  this  to  put  the  members  In  fear, 
or  that  compliance  with  tlie  order  and  reso- 
lution was  induced  thereby.  The  more  rea- 
sonable presumption  is  that  they  quit  because 
of  the  mutual  understanding  between  the 
members  to  abide  the  action  of  the  union  and 
its  executive  committee.  The  latter  clauses 
of  section  1893  can  have  no  application  here, 
as  it  is  not  alleged  or  claimed  that  the  no- 
tice published  in  the  Oregonian  and  the  one 
posted  In  numerous  places  were  false. 

The  more  serious  phase  of  this  case,  and 
the  one  which  demands  special  altentioD,  is 
the  alleged  boycott  of  plaintiff  in  its  busi- 
ness, inaugurated  for  the  purpose  of  so  handi- 
capping it  as  to  compel  submission  to  the 
rules  and  regulations  of  the  union.  Every 
person  has  a~right  to  require  that  he  be  pro- 
tected in  his  property  rights.  "The  labor 
and  skill  of  the  workman  or  the  professional 
man,  be  It  of  high  or  low  degree,  the  plant 
of  a  manufacturer,  the  equipment  of  a  farmer, 
the  investments  of  commerce,  are  all  in  equal 
sense  property.  If  men  by  overt  acts  of 
violence  destroy  either,  thej;  are  guilty  of 
crime."  Ray,  Contractual  Limitations,  409; 
State  V.  Stewart,  69  Vt.  273,  59  Am.  Rep. 
710.  Sections  1897  and  1748,  tupra,  seem  ea* 
peclally  designed  to  prevent  and  punish  acts 
wliich  are  grossly  injurious  to  person  or 
property,  and  attempts  to  compel  others  to 
do  any  act  aKainst  tlieir  will.  It  seems  the 
principle  that  a  combination  or  conspiracy 
of  two  or  more  persons  to  injure  the  rights 
of  others  Is  illegal,  although  nothing  lias 
beeo  done  tn  execution  of  that  inteot,  hit 
not  been  embodied  In  our  statutes ;  but  then 
is  no  good  reason  why  civil  liabilities  may 
not  ensue  by  reason  of  a  conspiracy  to  com- 
mit that  which  Is  not  made  unlawful  by  stat- 
ute. "The  general  rule  of  the  common  law 
is  that  it  is  a  criminal  and  indictable  offense 
for  two  or  more  to  confederate  and  oomblne 
togetlier  by  concerted  means  to  do  that  which 
is  unlawful  or  criminal,  to  the  injury  of  the 
public  or  portions  or  classes  of  acoramunlty, 
or  even  to  the  rights  of  an  individual." 
Qm.  T.  Sunt,  4  HeL  121,  88  Ana.  Dec.  848. 
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"CombinatiODS  againat  law  or  agalost  iodi- 
▼iduals  are  always  daageroua  to  the  public 
peace  and  to  public  securtty."  State  v.  Bum- 
Aom,  15  N.  H.  401.  "An  agreement  to  effect 
an  injury  or  wrong  to  another  by  two  or 
more  penmui  la  constituted  an  offense,  be- 
cause the  wTODg  to  be  effected  by  a'combina- 
tlon  aMumes  a  formidable  character.  When 
-done  by  one  alone,  it  is  but  a  civil  injury, 
but  it  assumes  a  formidable  or  agxrarated 
character  when  it  is  to  be  effected  by  the 

f owersof  the  combination."  Beg.  v.  Pamati, 
4  Cox.  C.  C.  814.  The  entire  current  of 
authority  for  the  last  century  or  more  is  to 
-tiie  same  effect.  See  8taU  v.  Donaldion,  83 
N.  J.  L.  151,  90  Am.  Dec.  649;  Grump'i 
Com,  84  Va.  927 ;  United  Statet  t.  Kane.  28 
Fed.  Rep.  748;  Gallan  v.  Wilton,  127  U.  S. 
640,  S50,  82  L.  ad.  238,  328.  Powers.  J.,  in 
State  T.  Stmeart,  S9  Vt  286,  S9  Am.  Rep. 
714.  says:  **A  comblnatioo  of  two  or  more 
persons  to  effect  an  illegal  purpose,  either  by 
legal  or  illegal  means,  whether  such  purpose 
be  illeiral  at  common  law  or  by  statute,  or 
to  effect  a  legal  purpose  by  illegal  means, 
whether  such  means  be  illegal  at  common  law 
■or  by  statute,  is  a  common-law  conspiracy." 
And  lo  8tat$  t.  Oiidden,  6S  Conn.  47,  an  in* 
<dictment  for  conspiracy  to  violate  a  statute 
Tery  similar  to  section  1893,  ntpra,  was  sus- 
tained by  the  court.  While  conspiracy  in 
Itself  is  not  an  Indictable  offense  under  our 
law,  all  these  authorities  show  conclusively 
that  such  a  combination  for  the  purpose  of 
doing-  injury  to  the  public  or  to  individuals 
is  per  m  wrongful.  Civil  consequences  are 
■not  changed  by  reason  of  the  fact  that  the 
combination  is  not  made  a  statutory  offense. 
Recent  decisions  sustain  the  doctrine  that  in 
a  proper  case,  where  two  or  more  persons 
coQspire  and  confederate  together  for  the 
purpose  of  destroying  or  injuring  the  busi- 
ness of  another,  or  doing  violenoe  to  his 
property  or  property  rights,  and  it  is  clearly 
made  to  appear  that  the  Injury  Is  threateueu 
Aod  imminent,  and  will  become  irreparable 
to  the  suitor,  injunctfon  will  lie  to  restrain 
the  conspirators.  Brace  Bro».  v.  Evani,  8 
-Ry.  &  Corp^  L.  J.  561 ;  Coglcy,  Strikes,  843 ; 
-Emaek  v.  Kane,  34  Fed.  Rep.  47 ;  Sfttfiry  v. 
Perlant,  147  Moss.  312;  Caurd'Alene  Gonsot. 
<ft  Min.  Oo.  V.  Minsra  UrUon  et  Wardner, 
61  Fed.  Rep.  3S0,  19  L.  R.  A.  882 ;  Oa$ey 
V.  Cincinnati  T^pooraphicai  Union  2fo.  S,  45 
Fed.  Kep.  185,  12  L.  R.  A.  193;  Toledo,  A. 
A.  A  N.  M.  R.  Co.  V.  Pennsylvania  Co.  64 
Fed.  Rep.  730,  19  L.  R.  A.  887,  and  Arthur 
V.  Oake$,  aupra.  The  case  of  Sherry  v.  Per- 
kin*  was  put  directly  upon  the  cround  that 
the  acts  complained  of  constituteda  nuisance. 
The  cases  of  Braee  Bros.  v.  Beans,  Emaek  v. 
Kane,  Cceur  d'Alem  Contol.  A  Min.  Co.  v. 
Miners  Union  of  Wardner,  and  Catvy  v.  Cin- 
cinnati Typographical  Union  No.  S,  may  well 
be  taken  upon  the  same  ground.  Toledo,  A. 
A.  (fi  A.  Jtf.  B.  Oo.  T.  Penn^lvanitt  Co., 
went  upon  the  ground  ttiat  circuit  courts  of 
the  United  States  have  jurisdiction  by  a  bill 
ia  equity  to  restrain  violations  of  the  inter- 
state commerce  law  to  the  irreparable  Injury 
of  the  complainant;  and  Arthur  v.  Oakes, 
that  any  Illegal  combination  or  conspiracy 
upon  the  part  of  emplc^is^  which  has  for 
-88L.R.A. 


its  object  to  cripple  the  property  In  the 
hands  of  a  receiver,  and  to  embarrass  th* 
operation  of  railroads  under  bis  management, 
would  be  enjoined. 

The  cases  principally  relied  ufion  by  plain- 
tiff to  sustain  the  injunction  in  the  case  at 
bar  are  Braee  Bros.  v.  Evans  and  Gokj/  t. 
Cincinnati  Tppographieal  Union  Ifo.  S.  In 
each  of  these  cases  the  acts  complained  of 
were  most  aggravated  and  virulent.  In  tbo 
former  the  plaiDtiffs  were  proprietors  and 
managers  of  a  steam  laundry,  with  a  large 
and  lucrative  business.  Circulars  were  is- 
sued alleging  abusive  treatment  9t  Uie  em- 
ployte  by  plaintiffs,  and  asking  all  persons 
to  cease  patronizing  them.  This  was  fol- 
lowed by  several  other  circulars,  similar  in 
character,  some  of  which  had  printed  thereon 
in  large  letters.  "Boycott  Brace  Bros."  A 
sljcn  was  placed  on  a  building  In  large  let- 
ters: "Headquarters  Brace  Bm§.  &ycott 
Committee."  Hen  followed  plaintiffs'  wag- 
ons in  buggies  having  banners  attached  to  the 
harness  on  each  side  of  the  horse  containing 
"  Boycott  Brace  Bros. "  in  large  letters.  Per- 
sons visited  plaiotifEs'  agent^  and  requested 
them  to  cease  acting  as  such,  and  upon  their 
refusal  to  do  so  circulars  were  distributed 
denouncing  them,  and  asking  the  public  to 
boycott  them.  Men  were  posted  in  front  of 
their  places  of  business,  who  distributed  cir- 
culan  lo  large  numbera,  thereby  collecting 
large  and  noisy  crowds,  which  seriously  in- 
terrered  with  the  conduct  of  their  business, 
and  required  the  protection  of  police. 
As  a  result,  the  agents  of  plaintiffs  resigned, 
and  many  of  ttieir  customers  withdrew  their 
patronage.  In  the  latter  case  the  facts  shown 
by  the  nill  of  complaint  and  affidavits  in 
support  of  the  injunction  were  scarcely  less 
reprehensible.  Casey,  the  plaintiff,  was  the 
proprietor  of  the  Covington  Dally  Common- 
wealth. The  boycott  was  directed  against 
his  paper.  Notices  and  letters  were  sent 
everywhere  to  his  subscribers  and  advertisers, 
requesting  and  demanding  that  they  should 
withdraw  their  patronage  from  the  Common- 
wealth. Ihe  following  are  only  specimen 
extracts  therefrom :  "Take  Notice.  It  is 
requested  of  all  who  are  friendly  to  organ- 
Izea  labor  that  they  buy  nothing  tiom  the 
following  firm.  The  Commonwealth  (news- 
paper and  job  office),  Covington,  Kentucky." 
'The  anion  now  appeals  to  all  in  sympathy 
fvith  labor  to  use  their  influence  with  Hr. 
Casey  ;  try  to  show  him  the  error  of  his  way, 
ixid,  falling  In  that,  to  withdraw  their  pa- 
tronage from  t^e  'rat'  or  'scab'  Common- 
wealth until  it  is  unioDlzed.**  "The  union 
will  consider  it  a  great  favor  for  you  to  give 
up  the  agency  of  the  Commonwealth.  If 
you  do  not  do  so,  we  will  have  to  consider 
yon  the  enemy  of  organized  labor."  "If  you 
wish  to  retain  the  good  will  of  labor,  wltii- 
draw  your  advertising  from  the  Common- 
wealth, refuse  to  subscrilw  for  the  sheet,  and 
your  aid  In  our  behalf  will  be  highly  ap- 
preciated.' 

An  article  appeared  in  the  Union  Bulletin, 
the  organ  of  the  defendant  union,  entitled 
"Boycott  the  Commonwealth,"  which  was 
full  of  such  expressions  as:  *Tbe  boycott 
is  still  on,  and  will  be  ontll  ttie  ^pn«tar 
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«f  that  'rat*  sheet  employs  unlcm  men." 
** Withdraw  tout  patronage  from  the  'scab' 
OommoDweal th. "  "Do  not  patronize  a  mer- 
chant who  advertises  in  the  'rat'  Common- 
wealth." "If  70U  see  the  paper  In  any  place 
of  buslneai,  refuse  to  buy  goods 'unless  the 
merchant  immediately  stops  the  'rat'  sheet. " 
''We  call  upcHi  every  friend  of  organized 
labcff  to  gst  nls  printing  done  in  the  union 
printing  offices.  Beware  of  that  'rat'  trap 
«t  Fifth  and  Scott  streets,  Covington,  Ey.^ 
'the  Inevitable  result  of  such  an  attack  was 
to  utterly  destroy  Casey's  Commonwealth, 
and  leave  him  without  occupation  or  prop- 
erty of  any  value. 

Has  plaintiff  herein  brought  itself  within 
the  purview  of  the  doctrine  of  these  cases, 
or,  in  other  words,  dues  it  show  such  threat- 
ened and  Imminent  injuries  to  Its  business 
and  property  as  will  result  in  its  Irreparable 
4etriment  and  loss*  The  allegations  of  the 
existence  of  a  conspiracy  t)6tween  the  officers 
and  membenof  the  Multnomah  Typographi- 
cal Union  No.  68,  to  compel  the  plaintiff  to 
submit  to  the  dictation  of  the  union  Qpon 

Eain  of  being  boycotted  In  Its  business  must 
e  taken  as  true  for  the  purposes  of  the 
demurrer.  The  first  overt  act,  as  before 
atated,  wu  the  entry  of  tiie  executive  00m- 
mfttee  upon  the  premises  of  plaintiff  with- 
out leave  or  license,  and  ordering  the  union 
men  to  cease  work  under  penalty  of  being 
dealt  with  according  to  the  laws  and  regula- 
tions of  ,  the  union.  If  this  was  a  willful 
aggression  upon  plaintiff's  rights,  it  would 
coDStltute  trespass,  for  which  an  action 
would  lie  sounding  in  damages.  It  must 
alio  be  taken  as  true  that  through  the  willful 
and  malicious  acts  of  the  conspirators  plain- 
tiff lost  the  city  printing  for  18d8,  the  Meier 
&  Frank  Company  buBlness,  and  will  lose 
that  of  Mason,  Ehrman  &  Co., — all  valuable 
business.  These  acts  were  committed  within 
a  space  of  about  ten  months,  and  constitute 
«  grievance  not  to  be  lightly  considered,  hut 
we  cannot  agree  with  counsel  that  plaintiff 
Is  remediless  in  a  court  of  law.  The  direct 
cause  of  the  loss  of  the  city  printing  Is  de- 
finitely alleged,  and  the  cause  of  the  loss  and 
apprehended  loss  of  the  business  of  the  two 
firms  named  is  perhaps  sufficiently,  though 
argumentativelyt  stated.  In  aggravation  of 
the  incident  of  the  executive  committee 
•wdering  the  men  to  cease  work  it  is  alleged 
*that  said  committee  and  members  of  said 
Union,  further  combining  and  conspiring  to 
injure  and  force  the  plaintiff  into  their  un- 
lawful demands,  circulated  the  facts  that  the 
said  employto  of  the  plaintiff  had  been  railed 
off,  and  oraered  by  them  to  stop  work,  and 
the  plaintiff's  office  left  without  bands.*  But 
It  is  not  ahown  how  these  facta  wen  cir- 
culated. For  all  that  appears,  it  might  have 
been  by  the  ordinary  discussion  of  the  passing 
Incidents  of  the  time.  'Not  Is  It  shown  to 
whom  they  were  communicated,  whether  to 
the  pa^ns  of  plaintiff  or  to  other  members 
of  toe  union,  or  to  any  person  or  persons  in 
particdlar.  As  to  the  second  time  the  union 
employes  quit,  the  complaint  is  mors  ex- 
plicit. The  fact  was  circulated  by  posting 
the  following  notice  in  numerous  places: 
**  Owing  to  the  Lonjpatote  Printing  C«npany 
•S  L.  R.  A. 
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breaking  the  rules  of  the  Multnomah  Typo- 
graphical Union,  all  members  of  the  union 
were  withdrawn  March  16,  I8fl3. "  TWp  may 
or  may  not  have  been  detrimental  to  plain- 
tiff's business,  and  would  depend  somewhat 
upon  the  state  of  siege  existluK  at  the  time. 
Referring  to  the  notice  publldied  In  the  Ore- 
gonian  of  August  37  and  38,  1892,  it  would 
appear  that  this  was  ominous  of  mischief, 
but  the  Incident  occurred  some  nine  months 
prior  to  the  commencement  of  this  suit,  and 
was  not  repeated.  Neither  of  these  ootlcea, 
however,  approach  the  vicious  character  of 
those  complained  of  in  Brace  Bros.  v.  Bkm*$ 
and  Oatep  r.  Oineinnati  TmogTopkical  Union 
No.  8.  While  it  might  bs  Inferred  there- 
from that  a  boycott  was  on,  and  that  they 
were  intended  to  affect  injuriously  the  busi- 
ness of  plaintiff,  yet  they  were  not  so  direct 
and  positive,  nor  so  persistently  and  wick- 
edly repeated  and  maintained,  when  taken 
in  oonnectloa  with  the  accompanying  Inci- 
dents, that  a  court  eoulty  could  say  that 
the  injury  ensuing  will  b^me  irreparable 
unless  enjoined. 

The  allegations  of  the  complaint  that  "the 
said  president  and  executive  committee  have 
notified  plaintiff  that  it  had  resumed  its  work 
at  destruction  with  renewed  vigor  and  malice 
against  it,  and  this  time  will  make  war  on 
It  to  the  knife. "  and  "said  president  and  com- 
mittee notified  plaintiff  that  It  now  intended 
to  resume  Its  attacks  upon  It,  and  fight  it  to 
the  death,"  and  such  amplified  averments  as 
"and  so  the  plaintiff  says  that  In  pursuance 
of  said  unlawful  combination  and  conspiracy 
from  time  to  time.  It  has  been  unlawfully 
and  malicioualy  Interfered  with  b^  the  said 
officers  and  members  of  said  union  in  its  busi- 
ness, and  has  been  subjected  to  continual  se- 
cret assaults  In  influence  brought  to  bear  by 
them  In  order  to  injure  and  destroy  its  busi- 
ness, and  that  Its  patrons  have  been  contin- 
ually harassed,  and  both  impliedly  and  ex- 
pressly threatened  by  them  with  boycott  If 
they  continued  to  give  business  to  the  plain- 
tiff, and  that  other  trades  union  associations 
have  been  enlisted  and  persuaded  by  said 
union  to  take  part  in  the  crusade  against  it 
.  .  .  The  very  nature  of  the  attacks  made  • 
on  plaintiff  render  it  impossible  to  trace  them 
fully  or  to  control  them.  That  thev  are  In- 
sidious, made  in  secret,  or,  at  all  events 
without  the  knowledge  or  presence  of  tiie 
plaintiff  when  made,  and  few  of  the  Initanoes 
come  to  its  knowledge  except  through  their 
injurious  effects,  as  to  which  plautlfl  In 
many  cases  is  left  to  infer  the  cause.  .  .  . 
Enough  instances  have  come  to  its  knowledge 
in  which  the  said  officers  axuA.  members  of  said 
union  have  been  pursuing  their  malicious, 
unlawful,  and  fkuudulent  course  to  demon- 
strate that  it  has  been  kept  up  persistently, 
and  has  been  widespread  in  the  community 
for  nearly  all  the  time  since  the  first-men- 
tioned demand,  about  ten  months  ago,  "—can- 
not avail  the  pleader  unless  they  are  scoom- 
psnied  with  statements  of  definite  facts  and 
clrennutanoes,  so  that  the  court  can  arrive  at 
the  same  conclusions.  Except  as  to  the  few 
instances  herein  discussed  it  does  not  appear 
which  of  plaintiff's  patrons  have  been  con- 
tinually w  at  all  harassed,  how  they  or  any 
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of  them  wuTe  tlireatened  with  boycott,  what, 
if  any,  other  trades  uaioD  associations  Iiave 
been  enlisted  to  take  part  In  the  crusade, 
what  iDBtances  of  secret  attack  liave  come  to 
the  knowledge  of  plaintiff,  or  what  Injurious 
effects  thej  con  trace  directly  to  the  defend- 
ants. The  facts  stated  should  be  the  proxi- 
mate cause  of  plaintiff's  Injuries,  or  of  the 
apprehension  of  those  thrcalcoed  and  tmmi- 
ceat.  As  was  said  by  Mitchell.  J.,  in  Bohn 
Alfg.  Go.  V.  HoUis,  lupra,  such  averments  and 
assertions  ''look  very  formidable,  but  in  law 
as  well  as  mathematics  it  simpliflea  things 
very  much  to  reduce  them  to  their  lowest 
tenna."  The  authorities  all  agree  that  a  court 
of  equity  will  not  hesitate  to  avail  itself  of 
the  extraordinary  process  by  injunction  when 
the  circumstaaccB  of  the  particular  caie  re- 
quire it  Id  order  to  protect  rights  of  property 
against  irreparable  damage  by  wrongdoers. 
Such  process,  however,  should  be  issued  with 
great  caution  and  circumspection.  Baldwin, 
<?.,  In  Bonaparte  v.  Camdm  A  A.  R.  Co., 
Baldw.  C-lC.  205,  Fed.  Cas.  No.  1,617,  says: 
"There  is  no  power  the  exercise  of  which  is 
more  delicate,  which  requiros  ereater  cau- 
tion, deliberation,  and  sound  discretion,  or 
more  dangerous  in  a  doubtful  caEe,  than  the 
issuing  an  injunction.  It  is  the  strong  arm 
of  equity,  that  never  ought  to  be  extended 
unless  to  cases  of  great  iojury,  where  courts 
of  law  caoDol;  afford  an  adequate  or  commen- 
surate remedy  in  damages.  The  right  must 
be  clear,  the  injury  impending  or  threatened, 
so  as  to  be  averted  only  by  the  protectioEr 
preventive  process  of  Injunction;  but  that 
will  not  be  awarded  In  doubtful  cases,  or 
new  ones  not  coming  within  well-established 
principles,  for  if  it  Issues  erroneously  an  ir- 
reparable injury  is  inflicted,  for  which  there 
can  be  no  redress.  It  being  the  act  of  the 
court,  not  of  the  party  who  prays  for  it.  It 
will  be  refused  till  the  court  are  satisfied 
that  the  case  before  them  is  of  a  right  about 
to  be  destroyed,  irreparably  injured,  or  great 
and  lasting  injury  about  to  be  done  by  an 
illegal  act.  In  such  a  case  the  court  owes 
it  to  Its  own  suitors  and  Its  own  principles 
to  administer  the  only  remedy  which  the  law 
allows  to  prevent  the  commission  of  such 
act."  The  showing  of  plaintiff  is  clearly 
insufflcient  to  brlnv  Itself  within  the  rule 
thus  explicitly  stated  by  the  learned  judge. 
The  plaintiff  may  have  its  action  at  law 
against  defendan's  for  some  of  the  acts  com- 
plained of,  and  defendunts,  or  some  of  them, 
may  have,  by  their  conduct,  subjected  them- 
selves to  a  criminal  prosecution  under  the 
statute,  and  the  plaintiff  may  have  been  much 
annoyed,  and  at  times  viciously  harassed,  by 
defendants,  yet  one  thing  is  clear:  there  is 
no  such  persistent  aggressive  and  virulent 
boycott  now  in  progress,  nor  was  there  at  the 
time  of  the  commencement  of  this  suit,  as 
that  the  court  can  say  that  plaintiff's  busi- 
ness and  property  is  being,  or  Is  about  to  be, 
destroyed  or  irreparably  injured.  Wedo  not 
say  that  an  injunction  Is  an  improper  or  un- 
availatile  rembdy  to  stay  the  destructive  and 
pernicious  ravages  of  a  boycott,  but  that  in 
this  particular  case  plaintiif  has  not  brought 
itself  within  the  rules  of  that  particular  ]u- 
rlsdlctlca  of  equity  jurlsprudeuce.  | 
B8L.R.A. 


The  court  below  was  right  In  ■ustalninj 
the  demurrer,  and  its  decna  in  ditmiaing  t& 
complaint  w  affirmed. 


B.  J.  SHEAHAN,  Appi., 

A.  F.  DAVIS,  Aeapf. 

(.  Or.  ) 

An  aeeommodmtloB  Indrnvsr  of  a  sogtH 
tlable  note  which  he  ia  compelled  to 
pa,y  OD  the  malcer's  default  can  enforce  It 
agalDHt  the  maker  If  hlo  Indoraement  was  mada 
Id  good  faith,  although  it  was  for  the  accoro  mo- 
da  Uon  of  a  third  perron,  and  althooiA  after  hJi 
huknvement  he  mar  have  learned  of  a  fidlure  of 
ooDStderaUoD. 

(June  8,  ISBB.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Afullnomah  County 
in  favor  of  defendaot  in  an  action  by  an  ac- 
commodation indorser  upon  a  promissory  note 
to  recover  from  the  maker  the  amount  which 
the  Indorser  had  been  compelled  to  pay  to  the 
bolder.  Beveraed. 
The  facts  suflaclently  appear  In  the  opinion. 
Mr.  Ralph  R.  Duniway,  for  appellant: 
An  accommodation  indorser  who  has  had  to 
pay  a  note  to  a  bona  flde  purchaser  before  ma- 
turity without  notice  is  subrogated  to  all  thef 
rights  of  said  purchaser  against  the  maker  of 
the  note. 

24  Am.  &  Eng.  Sncydop.  Law,  pp.  S40, 
248,  cases  cited;  Barker  v.  Parker,  10  Gray, 
339;  FoaUr  v.  Strickland,  107  Mass.  552;  Siinon 
V.  Merritt,  88  Iowa,  687;  Momyer  v.  Cooper, 
86  Iowa,  2bl\Woodworth  v.  Huntoon,  40  DL 
131,  89  Am.  Dec.  840;  Hoffman  v.  Butler,  105 
Ind.  371 :  Lawson,  Rights.  Kem.  St  Pr.  tig  1588, 
1594,  lid6;  8  Bandolph,  Com.  Paper,  ed.  1888. 
14:10,  1481.  1648. 

Mesgn.  EaimoiiB  Emmoiia*  for  re- 
spondent: 

There  was  no  conslderatlou  for  the  notes  In 
this  case  as  they  were  given  for  the  purchase 
price  of  land  the  title  to  which  waa  in  the  state 
of  Oregon. 

Seudder  v.  Andrem,  2  McLean,  464. 

It  is  always  competent  to  show  parol  evi- 
dence thai  the  Indorsement  was  made  without 
consideration  for  the  accommodation  of  the 
indorsee. 

Tiedeman,  Com.  Paper,  §  274. 

Subsequent  failure  jof  consideration  may  b» 
shown  by  parol  evidence  as  well  as  an  original 
want  of  consideration.  . 

Smith  T.  Carter,  25  Wis.  288. 

The  contrsct  and  liability  of  an  accommoda- 
tion party  to  a  note  are  those  of  a  surety  for 
the  party  accommodated,  and  If  he  take  the 
paper  up  at  maturity  the  party  a  ^commodated 
will  be  liable  for  it  as  a  prii  cipal  to  a  surety. 

2  Randolph,  Com.  Paper,  p.  43,  cases  cited. 

NOTK.— The  above  case  seemi  to  be  a  novel  one 
In  respect  to  the  rights  of  an  aocommodation  in- 
dorser who  IndoiMS  to  accommodato  a  third  jtm- 
eon.  For  thr  freoeral  sabjeot  of  Indonement  hr  * 
■ttanRcr  before  deUvery.  aee  noU  to  FoUarton  v. 
Hill  (Kan.}UI..B.A.aL 
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A  nire^  or  an  aocommodation  IndmBW  for 
the  paje*  1«  In  no  bettor  poddon  Uian  mdi 

^iSitt  T.  Wait,  IS  Or.  426w 

Hoora*  J.,  delivered  the  opinion  ot  the 
eoart: 

TblB  Ii  an  action  by  an  accommodatton  io- 
dwaer  against  the  maker  of  two  negotiable 
notes  to  recover  the  amount  he  was  compelled 
to  pay  to  the  holders  thereof  upon  the  defuult 
Ofthemaker.  The  factaare:  That  on  Kovem- 
ber  7,  1893,  the  defendant  executed  his  prom- 
tasory  notes,  payable  to  the  order  of  one  J.  C. 
McCaffrey,  for  $100  aod  (300,  due  In  thirty 
and  Dinety  days,  respectively,  la  conslderaUon 
of  McCaffrey  s  agreement  to  procure  for  him 
a  conveyance  of  160  acres  of  school  land  in 
Lane  county,  Or.,  and  the  further  agreement 
that,  if  aald  land  should,  upon  examination, 
proTe  unsatisfaclory  to  the  defendaDt,  he 
would,  within  three  months,  repurchase  it, 
and  repay  the  purchase  price,  and  the  expense 
of  the  examination,  That  McCaffrey,  for 
nine.  Immediately  ttansrerted  the  smaller 
note  to  one  J.  P.  Smith,  and  the  larger  one  to 
the  Portland  National  Bonk,  by  the  following 
tadoraement  on  each:  "For  value  received,  ne 
hereby  waive  protest,  demand,  and  notice  of 
nonpayment.  fSl^ed)  J  C.  McCaffrey.  £. 
J.  Sheaban.  Q.  Eutzsrhan."  That  on  the 
17th  of  nld  month,  the  defendant,  not  haviug 
received  lald  conveyance,  and  having  exam- 
ined the  land,  and  being  dissatisfied  Iherewilb. 
notified  McCaffrey,  who  agreed  to  return  said 
notes,  but,  failing  to  do  so,  and  the  defendant 
baring  made  default  in  their  payment,  the 
plaintiff  paid  the  amount  of  each  to  the  hold- 
ers thereof,  and  to  recover  the  sums  so  paid 
brings  this  action  against  the  maker,  in  which 
he  alleges,  inter  aua,  that  he  Indoraed  said 
notes  for  tbe  accommodation  of  the  defendant, 
at  his  instance  and  reqiiesr.  and  without  any 
consideration  therefor.  This  allegation  was 
denied  by  the  defendant,  and  upon  the  Issue 
thus  formed  a  trial  was  had,  at  which  the 
ooun,  in  Bubstance,  instructed  the  jurv  that  if 
the  plaintiff  Indorsed  said  notes  for  McCaffrey 
at  his  request,  and  for  his  accommodation,  and 
not  at  tbe  request  or  tor  the  accommndaiion  of 
the  defendant,  he  could  not  recover  in  the  ac- 
tion; to  the  giving  of  which  the  plaintiff,  by 
his  counsel,  excepted,  and  the  exception  was 
allowed  In'  the  court.  The  verdict  being  for 
tbe  defendant,  the  court  rendered  a  judgment 
thereon,  from  which  tbe  plaintiff  appeals. 

The  question  here  presented  is  whether  the 
maker  of  a  negotiable  promissory  note  will  be- 
come liable  to  one  who,  without  bis  request. 
Indorses  it  for  tbe  ■ccommodailon  of  another. 
In  case  niefa  Indgrser  is  compelled  to  pay  it 
upon  default  of  the  maker.  The  rule  is  well 
settled  that  one  who  voluntarily  and  officiously 
pays  tbe  debt  of  another,  without  any  request 
or  authority  to  do  so  from  tbe  debtor,  cannot 
recover  ttom  him  the  Riim  so  paid.  2  Ed- 
wards. Bills  &  Notes,  g  728;  Bjles,  Bills,  278. 
The  reason  for  this  rule  doubtless  Is  that  by 
tbe  voluntary  payment  of  the  debt  no  prtvitj 
of  contract  Is  created  between  the  debtor  and 
tbe  person  paying  tbe  debt;  but  when  a  cred 
Itor  aaiigns  the  debt,  though  without  tbe  re- 
quest of  tbe  debtor,  a  prt^  of  cootnot  be- 
leihR  A. 


tweeo  the  aasigpee  and  the  debtor  is  established. 
The  maker  m  a  negotiable  note  promises  to 
pay  at  maturity  to  the  person  lawfully  holding 
it  the  amount  of  money  named  therein,  and  an 
indorser  of  such  note,  who,  upon  tbe  default 
of  the  maker,  satisdes  the  demands  of  tbe  in- 
dorsee, and  lakes  up  the  note,  becomes  tbe 
lawful  bolder,  and  may  enforce  the  terms  of 
the  contract  against  afi  prior  Indorsets  who 
have  been  notitied  of  the  dishonor  as  well  as 
against  the  maker,  who,  by  putting  such  a 
note  in  circulation,  invites  indorsements  there- 
of, which,  when  accepted,  creates  a  privity  of 
contract  between  tbe  maker  and  indorser. 
Barker  T.  Parker,  lOOray,  88B.   If  the  plain- 
tiff indorsed  these  notes  to  accommodate  Mc- 
Caffrey, bis  liability  was  equally  as  great  aa 
though  he  had  at  one  time  been  tbe  lawful 
holder  for  value,  and  transferred  them  in  the 
ordinary  course  of  business.    2  Randolph, 
Com.  Paper,  g  602.    The  plaintiff  having  in- 
curred this  liability  upon  the  faith  of  the  mak- 
er's promise  and  the  obligation  of  tbe  payee'a 
indorsement,  shall  the  defendant  be  allowed 
to  escape  bis  llabiliiy  aa  maker  because  be  did 
not  request  the  plalnliff  to  indorse  these  notest 
,  It  is  true,  tbe  plaintiff  alleged  be  was  an  ac- 
:  commodation  indorser  for  tbe  defendant;  but, 
■  having  taken  up  the  note  upon  the  maker's 
{ default,  hia  right  of  action  dependa  upon  the 
fact  of  hit  Indorsement,  and  not  upon  the  mao- 
.  ner  of  It.   Id.  g  748.   If  the  plaintiff,  to  ac- 
I  cominodato  HcCaflrey,  indorsed  the  notes  Id 
I  good  faith,  believing  them  to  have  been  ex- 
ecuted for  a  valuable  consideration,  and  the 
[  indorsees  discounted  them  before  maturity  in 
'  good  faith,  without  knowk-dee  or  notice  of 
I  any  infirmities  therein,  tbe  plaintiff  incurred  a 
conditional  liability;  and,  when  tbe  maker 
:  made  default  in  their  payment,  his  liability  to 
the  indorsees  twcame  fixed,  and  It  was  hts  duty 
to  satisfy  tbeir  demands,  and  take  up  tbe  notes 
'  (Id.  g  747),  upon  the  payment  of  which  the 
j  law  subrogated  bira  to  ail  the  rights  tbe  in- 
I  doraeesbad  against  the  payee  and  maker;  and 
;  he,  being  a  oom  fide  holder,  became  entitled 
at  once  to  proceed  against  tbe  maker,  and  it 
could  make  no  difference  with  his  legal  or 
equitable  rights  what  he  may  have  heard  or 
a.<:certained  in  regard  to  fraud  in  the  original 
considerat'OD  afier  bis  liabilitv  had  lieen  in- 
curred (DeekiDit/i  v.  Webber,  78  Mich.  890),  for 
when  an  indorsement  has  been  made  in  good 
faith,  and  tbe  indorser  has  been  compelled  to 
pay  and  take  up  a  negotiable  promlseory  note 
at  or  after  its  maturity,  bis  title  relates  hack  to 
the  date  of  bis  indorsement,  and  he  thus  be- 
comes the  lanful  bolder  for  value,  and  with- 
out notice,  although,  after  his  indorsemen',  he 
may  learn  of  the  want  or  failure  of  the  original 
consideration.    The  Indorsees  having  acquired 
tht'se  notes  before  maturity,  for  value,  and 
without  knowledge  or  notice  of  their  want  or 
failure  of  consideration,  they  bad  such  a  title 
as  rendered  the  defendant  liable  to  ihem  for 
the  amount  thereof;  and  If  the  plaintiff  In- 
dor^'ed  tliem  in  good  faith,  believing  that  they 
bad  been  executed  for  a  valuable  considera- 
tion, then,  upon  scquirtDg  the  title  from  the 
Indoncea,  the  defendant  became  liable  to  tbe 
plaintiff  for  Uielr  payment;  and  it  can  make 
no  difference  whether  the  hidoraemenC  was 
made  for  the  accommodation  of  aaoUw  or  for 
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Tm1ne,  since  an  accommodation  indorser  can- 
not recover  from  tlie  maker  until  he  has  paid 
and  aatisfled  the  demands  of  the  Indorsees. 
The  defendant,  by  executing  bis  negotiable 
promissory  notes,  impliedly  requested  the 
plaintiff  to  indorse  them,  and,  harmg  done  so, 
a  privity  of  contract  between  them  was  estftb- 


llsbed,  and  it  was  error  to  instruct  the  jury 
that  the  defendant  would  not  be  liable  thereon 
if  the  plaintiff,  without  his  request,  had  io- 
dorsed  them  for  McCaffrey's  accommodation 
alone;  for  which  reason  the  JwfgmdiU  it  n- 
verted,  and  a  new  trial  ordered. 


SUPREUB  COURT. 


U.  8.  TITUS,  Appt., 
«. 

BOOHESTER  QERMAX  mSURAKGB  CO. 
(  Kr.  4 

Belief  fk«m  a  eettlement  Mid  conk 
womiee  of  »  claim  ft»F  iiurarwiee  will 
be  ifrajited  where  the  Insured  acted  without 
aar  real  oonBtderHtlon  In  IgDorauoeof  the  rights 
and  ottllsailoDS  of  the  parttas.  while  the  Insurer 
had  full  kirawledve  thereof  and  <d  bis  Iffooraooe. 
and  Induoed  blm  to  aot'  by  fitlse  and  nsudolent 
mteepresentaUons,  althouirti  his  mistake  was  in 
reapeot  to  his  lecal  riffhta. 

aiarM.m> 

APPEAL  tv  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  (^unty  in 
favor  of  defendant  in  an  action  brought  to 
rescind  a  settlement  of  a  loss  upon  an  iDSur- 
ance  policy.  Reoeraed. 

The  facts  are  stated  In  the  opioion. 
Meaart.  Simrall,  Bodley  9t  Doolan  for 
appellant. 

J/Mfr«.  Gibson*  Marahall  A  Zioehre 

for  appellee. 

Eaatla. delivered  the  opioion  of  tbe 
court: 

This  equitable  action  was  brought  by  ap- 
pellant  to  rescind  a  contract  made  with  ap- 
pellee by  which,  as  alleged,  be  was  induced 
to  accept.  In  satisfaction  of  a  loss  under  a 
policy  of  Insurance  issued  to  him  by  ap- 
pellee, an  amount  equal  to  one  half  of  that 
loas  and  to  one  half  of  the  amount  of  in- 
■urance  named  in  the  policy.  As  grounds 
of  rescission,  the  petition  cnarges  that  ap- 

Sellant  was  ignorant  of  his  legal  rights  un- 
er  the  policy,  and  that,  through  fmud  and 
Imposition  practiced  upon  blm  by  appellee's 
agents  and  by  willful  misrepresentations 
made  by  them  as  to  tbe  rights  under  the  con- 
tract of  insurance,  he  was  induced  to  accept 
•  part  of  bis  claim  in  satisfaction  of  the 
whole.  The  chancellor  sustained  a  general 
demurrer  to  the  petition,  and,  appellant  de- 
clining to  plead  further,  bis  petition  was 

HOTB.— The  relief  granted  In  tbe  above  case 
against  surrender  or  compromtoeof  insurance  un- 
der a  mistake  sa  to  legal  rights  fraudulently  in- 
duced by  the  other  party  Is  In  harmony  with  the 
ease  of  Helnlelnv.  Imperial  L.  Ins.  Co.  (Hicb.)  2S 
L.  U.  A.  827.  and  also  that  of  BpringQeld  Fire  ft 
If  arine  Ins.  Go.  v.  Hull  (Ohio)  2S  L.  R.  A.  87. 

As  to  surrender  of  policy  under  mutual  mistake 
of  fact  after  loas  actually  accrued,  see  Klegel  v. 
American  U  Ins.  Oo.  (Fa.)  11 L.  B.  A.  flB7,  and  U  L, 
R.  A.  160. 

S8L.RA. 


dismissed,  from  which  itillns  this  appeal  It 

prosecuted;  so  that  the  only  question  for 
consideration  here  is  whetber  or  not  the  facts 
alleged  in  the  petition,  and  admitted  by  the 
demurrer,  are  sufflcieot  In  equity  to  entitled 
appellant  to  the  relief  sought. 

The  petition  charees,  in  the  fullest  and 
strongest  terms,  appellant's  Ignorance  of  the 
rights  and  obligations  of  the  parties  under 
the  policy  of  Insurance,  tod  full  knowledge 
on  part  of  appellee  both  as  to  the  rights  of 
the  parties  and  as  to  appellant's  ignorance 
of  them,  as  well  as  false  and  fraudulent  mis- 
representations made  by  appellee's  agents 
for  the  purpose  of  deceiving,  and  which  did 
deceive,  appellant,  as  to  the  validity  of  his 
claim  under  the  policy.  It  charges,  amone 
other  things,  that  appellee  fully  understood 
Its  liability  to  appellant  for  the' full  amount 
of  his  loss ;  that  he  was  Ignorant  of  the  law 
governing  his  rights  and  appellee's  obliga- 
tions, while  appellee  both  knew  this  rights 
and  knew  that  ne  was  Ignorant  of  them,  and 
with  this  knowledge,  and  Intending  to  de- 
ceive and  defraud  him,  fraudulently  rep- 
resented to  him  that,  by  reason  of  an  incum- 
brance on  a  part  of  the  insured  property  his 
entire  claim  under  tbe  policy  was  forfeited ; 
that  these  false  representations  were  made  to 
him  by  appellee  for  the  purpose  of  deceiving 
anddefraudlng.him;  and  that  by  these  falae 
and  fraudulent  representations,  and  through 
ignorance  of  bis  legal  rights,  he  waslnduora 
to  accept  the  sum  of  $«)0  In  satisfaction  of 
a  loss  of  $800,  when,  except  for  these 
fraudulent  representations  and  his  Ignorance, 
he  would  not  have  done  so.  Tbeae  charges 
being  admitted.  It  seems  to  us  that  the  case 
presented  Involves  something  more  than  an 
effort  to  obtain  lellef  purely  on  the  gronnd 
of  a  mistake  of  law,  or  mere  Ignorance  oa 
part  of  appellant  as  to  his  legal  rights  under 
tbe  contract  of  Insurance.  It  becomes,  in 
addition  to  this,  a  case  of  aotual  fraud, 
where,  by  fraudulent  misrepresentations, 
made  for  the  purpose  and  with  the  Intent  to 
deceive,  the  known  ignorance  of  one  of  the 
parties  to  the  contract  has  been  willfully 
taken  advantage  of,  and  he  has  thereby  been 
induced  to  surrender  a  valid,  subsisting  right 
without  consideration.  It  is  true  that  the 
Ignorance  relied  upon  is  an  ignoranoe  uf  law, 
rather  than  of  facts,  and  that  this  Is  not 
always  or  perhaps  generally,  and  when  stand- 
ing alone,  available  as  a  ground  of  relief 
against  an  executed  contract,  no  matter  how 
inequitable  It  may  be.  On  this  point  the 
decisions  of  the  courts  of  this  country,  as 
well  as  the  English  courts,  are  by  no  means 
uniform ;  but,  In  oar  opinion,  the  weight  of 
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authority  ind  the  deeUlona  of  thU  court 
would  now  foDid  that  a  party  who,  with 
full  kuowled^u  of  the  Ignorance  of  the  other 
ccwtractiDg  party,  has  not  only  eucouraged 
that  Ignorance,  aud  made  It  the  more  dense 
by  his  owD  false  and  fraudulent  mluep- 
reseotations,  but  has  willfully  deceived  and 
led  that  other  Into  a  mistaken  ooD(%ption  of 
his  legal  rifEbtB,  should  shield  himself  behind 
the  general  doctrine  that  a  mere  mistake  of 
law  affords  no  ground  for  relief.  This  view 
seems  to  be  upheld  by  many,  if  not  all,  of 
the  modem  tcxt-wrlters  who  are  recognized 
M  authority  on  the  question.  Hr.  Kerr,  in 
his  well-known  work,  in  treating  of  this 
•abject,  says:  "But  If  It  appear  that  the 
mistake  was  Induced  or  encouraged  by  the 
miarepresentations  of  the  other  party  to  the 
transaction,  or  was  perceived  by  him,  and 
taken  advantage  of,  the  court  will  be  more 
disposed  to  grant  relief  than  in  cases  where 
It  does  not  appw  that  he  was  aware  of  the 
mistake.*  Kerr.  Fraud  ft  Mistake,  pp.  899, 
400.  And,  In  his  work  on  Equity,  Mr. 
Blspfaam  lays  down  this  doctrine  in  even 
Btroneer  and  less  uncertain  terms.  He  says : 
"Where  ignorance  of  the  law  ezista  on  one 
side,  and  that  ignorance  ts  known  and  taken 
advantage  of  by  the  other  party,  the  former 
will  be  relieved.  More  particularly  will 
this  be  so  if  the  mistake  was  encouraged  or 
Induced  by  misrepresentations  of  the  other 
party."  Blspham,  Eq.  ^  188.  Under  the 
admitted  facts  of  this  case  and  the  circum- 
stances surrounding  and  leading  up  to  the 
mistake  relied  on  here,  it  Is  clearly  brought 
within  the  text  above  quoted ;  and  many 
other  authorities  to  tJie  same  effect,  including 
reported  cases  in  many  of  the  states  of  this 
Union,  might  be  cited.  If  it  were  necessary. 

We  fully  recognize  the  wisdom  of  that  rule 
which  always  inclines  the  courts  to  uphold 
and  enforce  the  validity  of  voluntary  com- 
womiscs  and  adjustments  between  parties  of 
weir  legal  differences,  when  fairly  arrived 
■t.  Nor  would  any  mere  Ignorance  of  or 
mistake  In  the  law  governing  any  doubtful 
and  disputed  legal  proposition,  on  part  of 
eittier  of  the  parties  to  the  compnimise,  in 
the  absence  of  evidence  tending  to  show  that 
he  has  been  overreached  or  unfairly  dealt 
with  or  taken  advantage  of,  and  wliere  sup- 
ported by  a  good  consideration,  be  sufficient, 
in  our  judgment,  to  justify  the  rescission  of 
a  compromise  settlement  deliberately  made 
between  parties,  standing  upou  an  equal 
footing,  and  with  full  knowledge  of  all  the 
facts.  If  every  mistake  of  law  were  suflicient 
to  warrant  the  interference  of  the  courts,  then 
no  compromise  of  a  disputed  legal  proposi- 
tion would  be  final,  for  In  ev^  such  case 
one  party  or  the  other  to  the  oontroveny  is 
mistaken  as  to  the  law  of  the  case.  Upon 
the  record  before  us,  there  may  be  some 
question  as  to  how  far  there  was  a  controversy 
between  these  parties  over  any  doubtful  legal 
question  that  might  have  been  litigated  in 
eonrt,  or  exactly  what  was  the  nature  and 
extent  of  the  same.  It  isalleged  In  the  peti- 
tion that  appellee  claimed  that  all  rlghta  of 
appellant  under  his  policy  of  Insurance  were 
forfeited  by  reason  of  tiie  existence  of  an  in- 
cumbrance upon  a  part  of  the  Insured  prop- 
W  T,.  B.  A. 


erty ;  bat  It  Is  further  alleged  that  appellee, 
at  the  time  the  contract  of  Insurance  was 
made,  "had  full  knowledge  of  the  same,  and 
having  such  knowledge,  made  the  contract, 
and  issued  the  policy  aforesaid."  This  al- 
legation Is  admitted  to  be  true,  and,  in  the 
absence  of  anything  farther  In  the  pleading 
pertaining  to  this  point,  we  are  unaole  to  see 
ID  this  tlie  basis  of  a  doubtful  disputed  legal 

firoposltion  which  might  have  been  litigated 
n  the  courts,  or  to  know  exactly  what  con- 
troversy was  settled  by  the  parties.  But 
wslving  the  question  as  to  the  nature  and 
intent  of  the  controversy  between  appellant 
and  appellee,  and  reverting  to  the  character 
of  the  compromises  which  courts  will  up< 
hold,  we  DOW  quote  from  another  text- writer, 
who  uses  this  language,  towlt:  "Voluntary 
settlements  are  so  favored  that  if  a  doubt  or 
dispute  exists  between  parties  with  respect 
to  their  rights,  and  all  have  the  same  knowl- 
edge or  means  of  obtaining  knowledge  con- 
cerning the  circumstances  Involving  these 
rights,  and  there  is  no  fraud,  misrepresenta- 
tion, concealment,  or  other  misleading  in- 
cident, a  comoromise  into  which  they  thus- 
voluntartlv  enter  must  stand  and  be  enforced, 
al  though  the  final  Issue  may  be  diiferent  from 
that  which  was  anticipated,  and  although  the 
disposition  made  by  the  parties  in  their 
agreement  may  not  be  that  which  the  court 
would  have  decreed  had  the  controversy  been- 
brought  before  It  for  decision.  Of  course, 
there  must  not  only  be  no  misrepresentation, 
imposition,  or  concealment;  there  must  also' 
be  a  full  disclosure  of  all  material  facts 
within  the  knowledge  of  the  parties,  whether 
demanded  or  not  by  the  others. "  Pom.  £q. 
Jur.  %  860.  Under  the  authorities  quoted, 
it  is  manifest  that  the  compromise  contract 
Bought  to  be  rescinded  here  Is  within  the  con- 
trol of  a  court  of  equity,  and  may  be  set 
aside.  And  now,  referring  to  the  decisions 
of  this  court,  and  to  the  doctrine  established 
In  this  state.  It  seems  to  us  still  clearer  that 
the  contract  complained  of,  and  which  was 
made  uoder  the  circumstances  set  forth  In  the 
petition  and  admitted  by  appellee,  cannot  be 
sustained.  In  an  exhaustive  opinion,  in 
which  the  authorities  were  ably  reviewed,  hj 
Judge  Robertson,  after  referring  to  the  diffi- 
culty of  determining  in  every  case  when  a 
contract  was,  in  fact,  made  under  a  mistake 
of  law.  it  is  said:  "When  It  can  be  ibade 
perfectly  evident  that  the  only  consfderatloa 
of  a  contract  was  a  mistake  as  to  tlie  legal 
rights  or  obi  igatlons  of  the  parties,  and  when 
there  has  lieen  no  fair  compromise  of  bona 
fide  and  doubtful  claims,  we  do  not  doubt 
that  the  agreement  might  be  avoided  on  the 
ground  of  a  dear  mistake  of  law,  and  a  total 
want,  therefore,  of  consideration  or  mut- 
uality." Utidervood  v.  Brockman,  4  Dana. 
809.  29  Am.  Dec.  407.  In  the  case  of  Ray 
V.  Bank  of  Kentucky,  8  B.  Mon.  810,  89  Am. 
Dec.  479,  this  court  referred  to  and  approved 
the  above  case,  and  said :  "  Upon  the  whole, 
we  would  remark  that  whenever,  by  a  clear 
and  palpable  mistake  of  law  or  fact,  es- 
sentially bearing  upon  and  affecting  the  con- 
tract, money  has  been  paid  without  cause  or 
consideration,  which  in  law,  honoi  or  con- 
sciuice  waB  not  due  and  payable,  and  which 
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in  honor  or  good  conscience  ought  not  to  be 
retained,  it  was  and  ought  to  De  recovered 
bitck. "  Both  of  these  cnaes  are  cited  with  ap- 
proval In  the  case  of  Loui*nlU  A  H,  B.  <U. 
r.  H»pkina  Co.,  87  K7.  613,  and  the  doctrine 
laid  down  tlierela  has  not  been  departed  from 
by  this  court.  It  will  he  seen  that  the  ques- 
tion of  fraud  did  not  enter  Into  the  decision 
of  either  of  those  cases,  but  tliat  they  are 
almost  entirely  based  upon  tlie  fact  that  there 
was  00  good  consideration  to  uphold  the  con- 
tracts ;  that  It  was  not  a  fair  compromise  of 
bona  fide  and  doubtful  claims;  and  that  the 
money  was  not  in  law,  honor,  or  conscience 
pavabie,  and  ought  not  In  honor  or  good  con- 
acfeoce  to  be  retained.  If,  for  these  reasons, 
a  contract  made  under  a  clear  mistake  of  law 
may  be  set  aside,  then  how  much  stronger 
reason  la  there  for  annulling  the  contract 
under  comideratiw  t  Not  only  was  this  con- 


tract, according  to  this  record,  aa  It  comes 
before  us,  wholly  without  consideration,  and 
not  only  was  the  money  surrendered  by  ap- 
pellant on  his  claim  not  doe  In  law,  honor, 
ot  eonscieace,  and  lurrendered  only  under  a 
clear  mistake  of  law,  but  It  is  further  ad- 
mitted by  the  demurrer  that  this  contract  was 
obtained,  and  that  appellant  was  induced  to 
surrender  one  half  of  his  claim,  by  the  actual 
false  and  fraudulent  misrepreaentatlona  of 
appellee,  knowingly  made  for  the  purponof 
deceiving  and  defrauding  appellant. 

We  are  clearly  of  the  opinion  that  the 
chancellor  erred  in  sustaining  the  demurrer 
to  the  petititm,  and.  for  the  reasons  In- 
dicated, his  judgment  diimitting  iwpeUant'$ 
petition  is  rewrsed,  and  the  action  la  re- 
manded, with  directions  to  set  aside  that 
order,  and  to  overrule  the  demurrer,  and  give 
appellee  leave  to  file  an  answer. 
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1.  The  coiiatltationml  reqnirenient  tliftt 
taxes  shall  be  unUtorm  upon  all  property 
subject  to  taxation  and  shall  be  nsseosed  at  Its 
fair  cftsb  value  (Const  SI  171, 172)  la  violated  by 
a  munlolpal  tax  wbiob  apptlea  the  ad  valtircm  sya- 
tem  to  real  property  and  a  Iloenae  tax  to  persooal 
property,  altbouffh  It  Is  also  pruvided  (H 171  and 
181)  that  taxatloa  baaed  oa  licenses  or  franchises 
may  iM  provided  for. 

9.  A  tax  levied  on  real  property  will 
not  be  restrained  by  Injunctloo  because 
personal  property  is  not  aesesBOd  in  tbe  proper 
mode  wlien  the  lefml  part  of  tbe  levy  oan  be  sep- 
anted  from  the  lUeiral  part. 

8>  Thaeourtmayeoaipelaeltrffovwn* 
meat  to  eorreet  aa  error  In  the  mode  of 
levytoir  a  tax  although  it  cannot  appoint  an  aa- 
Mseasor  or  correct  the  error  Itself. 

4.  An  assessment  of  personal  propertT' 
by  the  ad  valorem  system  like  that  ap- 
plied to  real  propertj  maj'  be  ordered  by  the 
court  on  behalf  of  the  owners  of  real  estate  where 
a  dty  has  lllecrally  attonpted  to  tax  personal 
property  In  another  a»nnar,  even  U  tbe  Illegal 
mode  attempted  would  be  aa  Just  as  the  other. 

 (MayjlMS.)  

Nora.— While  many  autborftica  hare  held  that  a 
eoDarJcutlonal  requtremeot  of  ualformity  In  taza* 
tloD  did  notprevcnttheleg-ialature  from  provldlns 
for  license  or  prlvllojre  taxes,  itwUl  be  aoUoed  that 
tbe  attempt  Id  tbe  preseot  ease  was  to  make  such 
taxes  a  aubatftufe  for  an  ad  vulorem  tax  on  perBonal 
proi>ertr,  Dotwltbstandlnvaconrtltutlonalrequire- 
metit  of  anesameot  at  "onsh  value." 

That  a  licenee  tax  oa  buMtncss  or  ocoupatlon  la 
not  a  tax  on  properVi  see  State  v.  Appleyarth 
(Md.i  poat,  — . 

That  a  tax  on  an  oyater  tonirman  aooordhiff  to 
the  amount  of  bta  weekly  sales  does  not  vtolate  a 
oonfltitutlonal  requlremeot  of  uniformity,  see  Com. 
T.  Brown  (Ta.)  anU.  130. 
33  L.  R.  A. 


APPEALS  by  plalntiffi  from  a  judgment  of 
the  OircuU  Court  of  Jefferson  County  la 
favor  of  defendant  in  actions  brought  to  re- 
strain the  collection  of  taxes.  Mod^ed  md 

iijirmed. 

The  facts  soffltdent^  appear  In  the  opin- 
ion. 

Mmn.  M.  S.  Barker,  Ph^ps  A  Thans. 
Lane  A  Burnett,  and  J.  I>.  Reed  for  ap- 
pellants. 

Meurt.  Humphrey  ft  Davie,  with  Main. 
H.  S.  Barker,  Helm  &  Bmee,  and  Stone 
ft  Sudduth,  for  appellee: 

Tbe  ad  ralorem  tax,  the  system  of  taxation 
bnsed  on  licenses  apportioned  to  the  product 
derived  from  the  use  of  the  properly,  and  the 
Itrense  fee  for  protection  In  trades  and  profes- 
sions, are  recognized  by  the  courts,  is  well  as 
by  political  ecoDon.isls,  as  absolutely  Indispen- 
sable to  secure  uniformity  and  equality  In  dis- 
tributing the  burden  of  taxation. 

PaeijUs  Exp.  Co.  v.  Seibert,  143  U.  S.  851,  85 
li.  ed.  10»9,  8  Inlera.  Com.  Rep.  810;  Hotm 
In*.  Co.  of  JSTm  York  v.  Stv  Torts,  184  U.  8. 
608.  88  L.  ed.  1080:  Gindnnat,  N,  0.  A  T.  P, 
a  Co.  V.  Com.  81  Ky.  404;  Rankin  v.  Hender- 
ton,  9  Ky.  L.  Rep.  861. 

Since  the  new  constitutfon  the  old  landmarks 
still  Bland,  and  tbe  accumulated  thought  and 
wisdom  of  the  courts  and  country  have  not 
been  superceded. 

Uolshauer  v.  Newport^  04  Ky.  407. 

A  new  reviEion  raises  no  presumptltm  that 
any  new  principles  were  intended  to  be  an- 
nounced, or  any  settled  rules  disturbed. 

Before  any  fundamental  changes  will  be 
considered  as  Intent  "the  Intention  must  be 
express=ed  in  an  unequivocal  manner  and  not 
10  be  left  to  inference  or  construction." 

NunnaUy  v  White,  8  Met.  (Ky.)  500;  ASen 
V.  Ramtey,  1  Met  (Ky.)  687;  Morgan  T.  Jhid- 
ley,  18  B.  Mon.  716;  Lee  v.  Forman,  8  Met. 
(%.)  114;  OverJUld  t.  Sutton,  1  Met.  (Ky.) 
624;  United  Statei  v.  Rj/der,  110  U.  8.  740,  28 
L.  ed.  812;  McDonald -7.  Uuvey,  110  U.  S.  020, 
28  L.  ed.  209;  Endllch,  Btat.  Constr.  g  SU; 
AU^lteng  Offttntg  t.  OOtM^  00  Fa.  408, 
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tS  Am,  Bep.  670;  Bromt't  App.  Ill  Pa.  BO; 
Bndlich,  Interpretation  of  Statutes.  %  620. 

The  decisIoDS  rendered  by  this  court  sod  the 
fupretne  court  slating  the  principles  underly- 
iDga  just  taxation  are  still  of  binding  force. 

with  regard  to  the  precise  mode  of  exercis- 
iDg  the  taxing  power,  the  le^lature,  uoless 
mtricted  by  some  constitutional  provlsloii. 
teems  to  be  vested  with  entire  dIscretioD, 

(Sneinnati,  N,  0.  tS>  T.  P.  B.  Go.  v.  Own. 
81  Ey.  610,  IIS  U.  S.  887.  29  L.  ed.  419. 

A  system  nhich  imposes  the  same  tax  upon 
«Tery  species  of  property.  IrrespectiTe  of  Its 
nature,  coDdltioD,  or  clan,  will  he  destructlTe 
of  tiie  principle  of  uniformity  and  equality  in 
taxation. 

Paeifie  Blip.  Oo.  t.  *»6er/.  143  U.  8.  831.  86 
L.  ed.  1089,  8  Inters.  Com.  Rep.  810. 

The  same  property  shall  not  be  subject  to 
double  tax  either  direclly  or  indirectly. 

Licingtton  v.  Fadueah,  80  Ky.  658. 

It  is  not  Decessaiy,  or  even  practicalf  that  the 
mode  of  taxing  property  shall  be  uniform. 

Cincinnati,  N.  0.  dk  T.  P.  R.  Co.  T.  CVm. 
81  Ky.  606. 

No  one  pretends  to  claim  that  railroads  have 
to  be  first  taxed  ad  wUorem,  and  then  taxed 
with  a  license  or  a  franchise  tax  or  income  tax 
or  a  special  tax  in  addition.  All  admit  that 
this  language  with  reference  to  "railroad^ 
means  that  they  need  not  be  taxed  ad  valorem, 
but  that  there  may  be  the  same  "  special"  tax, 
of  so  much  per  mile,  imposed  upon  them  here- 
After,  that  has  always  heretofore  been  imposed 
opon  them. 

Cincinnati.  JP".  ft  d  T.  P.  R,  Co.  v.  Com, 
wpra;  Louieeille  A  N.  R.  Oo.  t.  LouitviUe,  16 
Ky.  Lu  Rep.  796;  lUinoit  Cent.  R.  Go.  t.  Mo- 
Lean  County.  17  III.  291;  Porter  v.  RocJ^ord, 
R.LA  St.  L.  R.  Co.  76  111.  579;  Sterling  Qa$ 
Co.  T.  Bigby,  184  111.  657;  State  Railroad  Tax 
€aae»,  93  U.  8.  677,  23  L.  ed.  669. 

These  prorislons  of  the  new  consUtntioD 
an  not  apjdicable  to  municipal  taxation. 

JUntitiana  t.  Pimurg,  105  U.  S.  896,  26  L. 
«d.  1096. 

The  new  constitution  Intended  that  the  leg- 
islature should,  under  eection  156,  "enact laws 
for  the  goremment  of  such  towns,"  and,  by 
section  181,  the  legislature  is  prohibited  from 
Interfering  with  the  discrettoa  of  the  "  proper 
•uthortties  of  anch  towns  "  as  to  how  and  In 
what  way  they  may  see  fit  to  Impose  their  lo- 
cal taxes,  suitable  to  their  respective  local 
aeoessiiies.  debts,  and  exigencies. 

WathingUm  y.  ^t«.  Iff  Ark.  763;  MeGehee 
T.  Mathi$.  31  Ark.  40. 

It  was  held  that  this  applies  to  state  taxes 
only,  and  not  to  city  taxaflon. 

Bamilton  v.  Fart  Wayne,  40  Ind.  403;  GO- 
keton  T.  Frederick  Jttitiea,  18  Oratt.  679;  iSiM- 
end  Sfnnie^MlUjf  'jqf  Nnt  OrUane  y,  Duncan, 
8  La.  Ann.  182. 

Nor  did  the  legislature,  in  enacting  the  new 
charter  for  Louisville,  intend  to  require  double 
taxation. 

Litingtton  t,  I^tuah,  80  Ky.  668;  Bamber- 
ger V.  LouiniUe,  63  Kr.  848. 

Thel^tolBtare  could  not  have  Intended  that 
the  same  property  should  be  subject  to  another 
tax,  thouffh  there  may  be  general  words  in  the 
law  which  would  seem  to  imply  that  it  may 
be  taxed  a  second  time. 
88  L.  B.  A.  81 


Cooley,  Taxo.  ad  ed.  387;  KimbaUY.  Mit- 
ford,  61  N.  H.  406;  Montgomery  County  Board 
€f  Revenue  Y.  Montgomery  Oaa-Light  Co.  64 
Ala.  269:  CoatesnOe  Go*  Co.  v.  Chetter  County, 
97  Pa.  47B;  Cairo  it  F.  R.  Co.  t.  Heeht.  96  U. 
8.  170,  34  L.  ed.  424;  TayUn  v.  Taylor,  10 
Minn.  107;  State  v.  Mace,  6  Md.  887;  Aldridge 
V.  WiUiamt,  44  U.  8.  8  How.  24,  11  L.  ed. 
476. 

The  appellant  would  have  oo  right  to  bring 
this  suit  in  any  event. 
Anderaaa  v.  Mayfldd.  98  Ey.  280. 
The  omission  to  assess  the  taxes  upon  a  por- 
tion of  the  property  in  a  city,  caused  by  error 
of  law,  is  no  ground  for  a  citizen  enjoiniDg  tha 
tax  as  void, 

Cooley,  Taxn.  3d  ed.  316;  W(Uaim  T.  Prinoe- 
ton.  4  Met.  603;  Wilton  v.  Wheeler,  6S  Yt.  446; 
People  V.  McOreery,  84  Cal.  483. 

A  private  indiyidual  cannot  come  Into  equity 
to  enjoin  a  tax  levy,  without  first  "doing 
equity,"  by  paying  his  own  taxes. 

LoviemUe  v.  Louitcille  Board  of  Trade,  9  L. 
a  A.  620.  90  Ky.  410;  Btaie  Baiinad  Tarn 
Gam,  92  U.  8.  0^,  88  L.  ed.  696. 

PryoF,  Oh.  J.f  delivered  the  opinion  of 

the  court: 

The  appellants,  Levi,  Reed,  and  Ketchum, 
are  the  owners  of  real  estate  In  the  city  <h 

Louisville,  and  decline  to  pay  the  taxes  on 
their  realty,  by  reason  of  the  discrimination 
made  by  the  ordinance  levying  the  tax  be- 
tween real  and  personal  estate,  applying  the 
ad' valorem  system  to  the  one  (realty)  and 
a  license  tax  to  the  other.  Levi  and  Reed, 
two  of  the  appellants,  filed  a  petition,  seek- 
ing an  injunction  to  prevent  the  collection  of 
tax  on  their  real  estate,  upon  the  srround  that 
the  levy  ordinance  im[K)sing  the'^icense  tax 
on  personal  property  made  the  entire  ordi- 
nance or  levy  void.  A  demurrer  was  filed  to 
their  petition  by  the  city,  and,  on  the  hear- 
ing, the  chancellor  adjudged  tiie  levy  as 
UMoe  unautiiorized  and  invalid,  but  refused 
to  grant  the  Injunction,  on  the  ground  that 
this  irregularity  In  the  Imposition  of  the  tax, 
if  illegal,  afforded  no  reason  for  the  chancel - 
lor's  interference.  The  appellant  Eetchum 
filed  his  action  In  a  different  branch  of  the 
Jefferson  circuit  court,  asking  relief  oo  the 
same  grounds  assigned  by  Levi  and  Reed, 
and  to  this  petition  the  appellee,  the  city  of 
Louisville,  instead  of  demurring,  filed  an 
answer,  alleging,  in  substance,  that  the  bur- 
den of  taxation  had  been  equalized  by  the 
additional  tax  Imposed  by  the  city  upon 
trades  and  occupations  and  professions,  and 
therefore  nothing  was  lost  to  the  citv  or  the 
burden  of  taxation  on  realty  increaseti  by  rea- 
son of  the  discrimination  made,  as  to  the 
manner  only  of  Imposing  the  burden.  To 
this  answer  a  demurrer  was  filed  by  Eetch- 
um, and  overruled,  and  his  petition  dis- 
missed, and  all  three  of  the  taxpayers  have 
brought  the  cases  here  for  revision.  The  re- 
lief sought  is  based  on  the  ground  that  the 
ordinance  levying  this  tax  is  void,  for  the 
reason  the  city  council  failed  and  refused  to 
follow  the  mandate  of  the  coostitutloD  re- 
quiring all  taxation  to  be  uniform  within 
Uie  territorial  limits  in  which  the  burden  is 
Imposed,  and  for  the  still  greater  reason  of 
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their  r&ilon  to  l«Ty  an  ad  nalorem  tax  upon 
tlie  penoDAl  u  well  as  the  real  estate  located 
witbio  the  cltr,  and  subject  to  taxation.  It 
Is  alleged  In  toe  petitions  of  Levi  and  Reed 
that  the  sTstem  of  assessing  personal  property 
adopted  67  the  cUv,  by  imposing  upon  it  a 
mere  license  tax,  increased  the  burden  upon 
the  realty,  and  in  effect  relieved  from  taxa- 
tion personal  property  of  the  value  of  fifteen 
or  twenty  mil  lions,  that,  under  the  ad  valorem 
system,  would  be  required  to  discharge  its 
portion  of  the  burden.  It  ts  insisted  by  the 
city  tliat  DO  provision  of  the  constitution  Is 
mandatory  as  to  the  mode  of  assessing  per- 
■onal  property  for  taxation,  and  that  the  ad 
valorem  system  is  to  be  applied  alone  to  the 
assessment  of  real  estate ;  that  the  power  to 
classify  property  for  taxation  exists  now, 
with  those  authorized  to  impose  the  burden, 
as  it  did  under  the  former  constitution,  and 
thttefore,  as  to  personalty,  the  substitution 
of  a  license  tax  In  lieu  of  the  ad  valorem 

Sstem  upon  the  goods,  wares,  and  merchan- 
se  of  the  wholesale  and  retail  merchants 
In  the  city,  as  wt  ll  as  other  business  associa- 
tions owning  such  property  liable  to  tax- 
ation, may,  by  ordinance,  be  required  to  pay 
a  license  tax  upon  all  their  property  except 
their  realty.  It  is  further  oonte'nded  by  tlie 
attorney  for  the  city  that  the  provisions  of 
the  constitution  In  relation  to  the  general 
system  uf  taxation  apply  only  to  taxation 
for  state  and  county  purposes,  and  not  to 
cities  of  the  first  class,  and  that  as  to  the 
municipal  government  of  the  first  class  the 
mode  of  Imposing  the  tax  is  left  (except  as 
to  real  estate)  to  the  Judgment  and  discre- 
tion of  the  general  council,  the  latter  having 
tlie  right  to  applv  the  ad  vaiorem  system  to 
the  one  and  the  license  tax  to  the  oUier. 

The  questions  arising  in  these  cases  are  of 
the  higheat  importance  to  both  the  state  and 
municipal  governments,  and,  if  the  system 
and  mode  of  the  assessment  of  property  for 
taxation  is  to  be  followed  as  it  existed  under 
the  former  organic  law  of  the  state,  there  is 
then  but  little  difficulty  in  sustaining  the 
right  of  the  city  to  sulwtitute  as  to  person- 
alty the  license  tax  instead  of  the  ad  valorem 
system ;  while,  on  the  other  hand,  if  there 
has  been  a  fundamental  change  in  the  mode 
of  assessment.  In  ascertaining  the  value  of 
real  and  personal  property  it  must  be  fol- 
lowed ;  and  the  suggestion  or  argument  that 
the  mode  adopted,  differing  from  the  pro- 
visions of  the  organic  law,  will  produce  the 
same  result,  —that  of  uniformity  and  equal- 
ly in  Imposing  the  burden, — cannot  l>e  per- 
mitted to  control  the  declsloo  of  this  ques- 
tion, were  It  more  just  and  equal  in  Its 
results.  The  present  oonstitutinn  is  moit 
definite  and  specific  in  its  provisions  in  re- 
lation to  taxation  than  our  former  constitu- 
tions, and  to  such  an  extent  as  to  leave  but 
little  for  the  legislature  to  do  in  having  them 
executed.  The  exercise  of  legislative  power 
iu  dispensed  with  as  to  the  mode  of  assess 
ment,  and  the  mode  of  taxation  regulated  by 
oonstitutional  enactments,  that  under  former 
constitutions  was  left  to  the  will  of  the  leg- 
islature. There  Is  but  one  general  system  of 
assessments  as  to  all  property  under  the 
present  constitution  for  the  purposes  of  gov- 
S8  L.B.A. 


emment,  whether  state  or  municipal ;  and, 
in  addition,  taxation  may  be  Insed  on  in- 
come, on  licenses,  and  on  franchises,  and  a 
head  or  poll  tax.  The  ad  valorem  system  re- 
lates to  the  assessment  and  taxation  of  alt 
property :  the  Income  tax,  to  the  product  or 
income  from  property  or  from  business  pur- 
suits. The  Ifcease  tax  ts  one  imposed  on  the 
privilege  of  exercising  certain  callings,  pro- 
fessions, or  avocations,  that,  when  collected, 
goes  into  the  state  treasury,  and,  when  ap- 
plied to  municipal  taiations,  is  termed  a 
"license  fee."  A  lloeose  based  aa  franchises 
includes  the  ascertainment  of  Ita  rslue,  and 
the  mode  of  determining  that  value.  The 
power  to  Impose  an  income  tax,  a  license  or 
franchise  tax,  is  expressly  given  by  tbe  con- 
stitution to  the  legislature,— and  the  exercise 
of  such  power  by  municipal  governments 
must  be  derived  from  legislative  enactments ; 
but  there  Is  no  authority,  express  or  implied, 
conferred  by  the  constitution  on  either  the 
state  or  municipal  legislatures  to  substitute 
a  license  tax  in  lieu  of  the  ad  eoforem  system. 
No  income  tax  has  been  imposed  by  the  legis- 
lature, but  a  license  tax  has  been  imposed  for 
state  and  county  purposes,  and  the  power 
conferred  upon  municipalities  to  enact  li- 
cense fees,  which  la  in  effect  a  license  tax. 

The  contention,  however,  is  that  the  city 
government,  by  certain  provisions  of  the  con- 
stitution, can  impose  a  license  tax  upon 
personalty,  and,  if  legislative  authority  is 
required,  tbe  general  provisions  of  its  charter 
confer  such  power ;  and  It  becomes  therefore 
necessary  to  examine  the  ordinance  under 
which  this  license  tax  has  been  Imposed  by 
the  city,  and  the  provisions  of  the  organic 
law  from  which  it  Is  claimed  this  power 
is  derived,  as  well  as  the  various  sections  of 
the  constitution  directing  the  mode  of  as- 
sessment and  taxation.  The  ordinance  re- 
lating to  the  taxes  for  the  fiscal  year  ending 
August  81,  1894,  is  as  follows:  "Be  it  or- 
dained bv  tbe  general  council  of  the  city  ot 
Louisville,  that  the  following  od  valorem  tax 
is  hereby  levied  for  the  fiscal  year  ending 
August  81,  1894,  on  lands  and  improvements, 
and  on  such  personalty  as  Is  not  used  and  em- 
ployed in  business,  paying  a  license  tax  for 
such  business,  and  In  each  case  on  each  $100 
In  value,  but  shall  not  be  levied  on  any  prop- 
erty exempt  from  taxation."  The  wninance 
then  proceeds  to  enumerate  the  purposes  to 
which  the  tax  la  to  be  applied,  and  the  rate 
upon  each  |100  on  value  of  property  to  raise 
tbe  necessary  revenue.  The  following  sec- 
tions of  the  constitution  have  a  direct  bear- 
ing on  the  question  Involved  In  Uili  case. 
Section  171  provides:  "Taxes  shall  be  lev- 
ied and  collected  for  public  purposes  only. 
Tbey  shall  be  uniform  upon  all  property 
subject  to  taxation  within  the  terrltorl^ 
limits  of  the  authority  levying  the  tax ;  and 
all  taxes  shall  be  levied  and  collected  by 
general  laws."  Section  172 provides :  "All 
property,  not  exempted  from  taxation  bv  this 
constitution,  shall  oe  assessed  for  taxation Ht 
its  fair  cash  value,  estimated  at  the  price  It 
would  bring  at  a  fair  voluntary  sale."  And 
the  section  then  proceeds  to  Impose  penalties 
on  those  authorized  to  assess  values  tct  a 
willful  neglect  of  Antf.  Bectl<»  174  pro- 
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Tidei:  "All  property,  whether  owned  by 
natantl  penon*  or  corporations,  shall  be  taxed 
1b  iffoportlon  to  Ita  value,  unleaa  exempted 
1^  this  eoDStltutloB ;  and  all  corporate  prop- 
erty ahall  pay  the  same  rate  of  taxation  paid 
by  IndlTldual  property.  Nothing  In  this 
constitution  shall  be  construed  to  prevent  the 
general  assembly  from  providing  for  tax- 
ation, based  on  Income,  licenses  or  fran- 
ehises.*  Section  181  proTldes:  "The  geo- 
ml  aBSsmbly  shall  not  Impose  taxes  for  Uie 
purposes  of  any  county,  city,  town,  or  other 
mantel  pal  corporation,  but  may,  by  freneral 
laws,  confer  on  the  proper  authorities  thereof, 
respectively,  the  power  to  assess  and  collect 
such  taxes.  The  general  assembly  may.  by 
general  laws  only,  provide  for  the  payment 
of  license  fees  on  franchises,  stock  used  for 
breeding  purposes,  the  various  trades,  oc- 
CQp&tlora  and  professions,  or  a  special  or 
excite  tax ;  and  may,  by  general  iaws,  dele- 
gate the  power  to  counties,  towns,  cities  and 
other  municipal  corporations,  to  Impose  and 
collect  license  fees  on  stock  used  for  breeding 
purposes,  on  franchises,  trades,  occupations, 
and  professlOBi.'*  It  la  argued  that  from 
these  several  provisions  of  the  constitution, 
and  particularly  sections  174  and  161,  Is  de- 
rived the  authority  to  imp(»e  a  license  tax 
on  the  persona)  estate  of  those  engaged  in 
mercantile  or  business  pursuits,  and  reliev- 
ing It  from  that  mode  of  assessment  as  to 
TaTumtlon  claimed  by  the  appellant  to  apply 
to  all  kinds  of  property,  whether  real  or  per- 
sonal. In  support  of  the  position  taken  by 
the  learned  judge  of  the  law  and  equity 
court,  that  uniformity  and  equality  in  tax- 
ation may  be  reached  by  diversity  of  taxa- 
tion as  to  the  various  kinds  of  property,  re- 
ference is  made  to  the  constitutions  of  other 
states,  where,  under  provisions  requiring 
that  all  property  shall  be  subject  to  taxation 
according  to  its  value,  andsball  be  equal  and 
uniform,  such  provisions  have  bmn  held  by 
the  courts  of  those  states  to  apply  to  the 
methods  of  taxation  for  the  state,  and  not  to 
municipalities.  The  sections  of  Uie  constitu- 
tions of  Indiana.  Virginia,  Louisiana,  and 
Arkansas,  from  which'  the  questions  orig- 
IniUed,  are  given,  and  the  cases  of  GiVtettm 
T.  FMeriek  Jvatiea,  18  Oratt.  577;  Wiuhinff- 
Ion  V.  Btate,  18  Ark.  7S2 :  HamiUon  v.  FtfH 
Waynt,  40  Ind.  491,  and  Louisiana  v.  Pila- 
kury,  100  U.  S.  378,  SO  L.  ed.  1090,  all  well- 
considered  cases,  would  sustain  the  conten- 
tioD  of  the  ^ty  if  the  lesnective  constitutions 
were  similar  to  those  of  this  state.  In  the 
state  of  Arkansas  the  value  of  property  is  to 
be  ascertained  in  such  manner  as  the  general 
assembly  may  direct,  and  the  provision  of 
each  constitution  referred  to  on  that  subject 
confers,  in  express  terms,  upon  the  legisla- 
ture, the  power  of  prescribing  the  mode  of 
reaching  a  just  valuation  for  taxing  prop- 
erty,— a  power  that  existed  with  the  legisla- 
ture of  this  state  under  the  former  constitu- 
tion, because  not  prohibited,  and  the  exercise 
of  which  was  not  doubted,  or,  if  questioned, 
the  legislature  was  sustained  by  this  court. 
The  power  to  prescribe  the  mode  of  assess- 
ment or  ascertaining  the  value  of  property 
hM  been  taken  from  legislative  control,  and 
fixed  by  the  cnstitntloD ;  »  there  is  nothing 
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left  but  to  follow  its  provisions,  and  no  au- 
thority is  given  to  the  legislature  to  value 
or  have  property  valued,  but  in  one  mode ; 
with  the  right  to  impose  an  income  tax,  a 
license  tax,  and  a  franchise  tax;  and  If  the 
provisions  on  the  subject  of  taxation  were 
taken  from  the  constitution,  and  inserted 
in  legislative  enactments,  It  would  not  be 
contended  that  the  power  to  Ignore  the  ad 
talonm  system  could  be  abandoned  as  to  per- 
sonalty, and  a  license  tax  substituted. 

Under  the  former  state  constitution,  the 
right  to  Impose  one  rate  of  taxation  on  one 
class  of  property  and  a  different  rate  on  an- 
other class  was  well  understood,  but.  In  con- 
sidering the  provisions  of  the  present  con- 
stitution, we  find  the  mode  of  assessment 
prescribed  by  that  instrument  requiring  in 
plain  terms  that  all  properly  shall  be  sHscssed 
for  taxation  at  its  fair  cash  value,  estimated 
at  the  price  It  would  bring  at  a  fair  volun- 
tary sale.  It  would  do  violence  not  only  to 
the  intention  of  the  framers  of  this  instru- 
ment, but  its  letter  and  spirit,  to  hold  that 
the  system  adopted  by  its  provisions  could 
be  disregarded,  and  another  selected,  better 
suited  to  the  business  of  the  municipality, 
and  more  just  and  uniform  In  Its  terms. 
Nor  do  we  find  in  the  constitution  a  provi- 
sion of  any  kind  conferring  on  a  municipal 

government  the  power  to  assess  property  for 
te  purposes  of  revenue  by  imposing  a  license 
tax ;  nor  has  the  leKlsUtnre  the  power  to 
authorize  the  imposition  of  a  tax  on  the 
amount  of  property,  whether  real  or  personal, 
in  any  other  mode  than  that  provided  in  the 
organic  law.  The  power  of  the  legislature 
to  tax  a  franchise  Is  expressly  conferred,  and 
for  that  reason  the  mode  of  determining  its 
value  is  pointed  out  by  that  body  ;  and,  after 
creatioK  a  board  of  valuation  to  value  every 
and  alicorporatlous,  associaticHis,  or  com- 
panies having  or  exercising  any  exclusive 
privilege  or  franchise  not  allowed  by  law  to 
natural  persons,  the  power  of  this  board  is 
confined  to  the  invielble  estate  of  the  corpora- 
tion, and  Its  real  and  taoeible  property,  such 
as  can  be  seen  imd  valued  by  the  assessor,  is 
required  to  be  omitted,  or  rather  deducted, 
from  the  value  of  the  franchise  as  found  by 
the  board,  because  this  species  of  propertr  fi 
required  to  be  assessed  in  the  county  or  place 
where  located  or  its  franchise  exercised.  The 
legislature  was  careful,  when  adopting  a 
mode  of  valuing  a  franchise,  to  omit  from 
its  valuation  the  tangible  property,  that 
must,  under  the  provi^ons  of  the  constitu- 
tion, be  assessed  where  located  by  the  state, 
county,  or  municipal  authorities,  at  Its  fair 
cash  value ;  and  whether  or  not  this  mode  is 
nearer  uniformity  and  equality  than  the  mode 
contended  for  Is  not  for  this  court  to  deter- 
mine, nor  can  these  provisions,  so  plain  and 
unmistakable  in  their  purpose,  be  made  the 
subject  of  judicial  consideration.  It  must 
be  conceded  that  if  the  mode  of  valuing  a 
franchise  bad  been  fixed  by  the  constitution, 
as  is  found  In  the  statute,  no  power  would 
exist  with  the  legislature  to  adopt  any  other 
mode. 

If,  as  contended  by  counsel  for  the  city, 
this  mode  of  assessment  applies  alone  to  the 
state.  It  would  be  diflteult  to  determine  un- 
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der  what  provtslon  of  the  oonitltution  manlc- 
tpal  goveranuinU  derive  the  power  to  cluaify 
propwty  for  taiation,  or  even  to  impose 
taxes  for  any  purpose  ;  nor  caq  it  be  tttumcd 
that  Id  prohibittnjf  the  lefilalature  from  im- 
poslnf;  taxes  ob  or  for  municipiilitiei  the 
coDSlitutioa  iDtcnded  to  leave  the  entire 
mode  of  assessment  to  the  discretion  of  the 
general  couoclt,  and  give  to  such  bodies  the 
exercise  of  a  power  expressly  denied  to  the 
represeDtatiTcs  of  the  people.  The  object 
of  such  a  provision  as  placed  ihn  city  govern- 
ment l>erond  legislative  coutrol  as  to  Im- 
posing taxation  was  to  prohibit  the  latter 
body  from  determining  the  amount  to  Ik 
imposed  and  the  objects  to  which  it  should 
be  applied.  The  words  "license  tox"  imply 
a  burdeo  on  that  which  it  not  property,  hut 
results  from  Its  enjoyment  or  the  conduct  of 
the  business  or  calling;  and  the  legislature 
assembling  after  the  adoption  of  the  consti- 
tution, and  composed  of  some  of  the  leading 
members  of  the  constitutional  convention, 
nndentood  the  meaning  attached  to  the 
phrase  "license  tax."  aind  under  the  title 
of  "Reveone  and  Taxation,"  in  subdivision 
4  of  chapter  108,  Imposed  a  license  tax  on 
certain  kinds  of  business,  such  aa  a  license 
on  taverns,  retailing  spirituous  liquors,  on 
saloons,  selling  pistols,  bowle  knives,  ten- 
pin  alleys,  peddlers,  insurance  companies, 
circuses,  and  so  on,  showing  plainly  that 
Its  imposition  as  a  tax  upon  property  was 
not  even  considered.  Its  meaning  is  there- 
fore clearly  ascertained  by  Its  application, 
as  understood  by  the  legislature,  and  made 
still  more  so  by  the  debates  in  the  conven- 
tion by  every  member  who  spoke  upon  the 
subject,  and  still  plainer  by  the  provisions 
of  the  constitution  we  are  now  considering. 
The  convention  doubtlen  saw,  after  they  had 
addptod  a  general  system  for  assessing  and 
taxing  property,  that  the  legislature  should 
he  clothed  with  a  power  that  might  be  re- 
quired to  be  exercised  In  imposing  burdens 
for  the  exercise  of  theae  privileges  under  the 
police  power  of  the  state,  and  that  such  In- 
tangible rlfirhta  as  those  of  franchises  and  in- 
comes should  be  made  the  subjects  of  tax- 
ation, and  therefore  provided,  In  section  174, 
that  nothing  shall  be  construed  to  prevent  the 
general  assembly  from  providing  for  taxation 
based  on  incomes,  licenses,  or  friinchlses ;  and 
while  this  character  of  tax  might  be  up- 
held, even  without  express  constitutional  au- 
thority, it  was  doubtless  thought  best  to  be 
more  specific  on  the  subject.  The  members 
of  the  convention  had  no  thought  that,  when 
annexing  to  section  174  the  power  to  the 
legislature  to  Impose  a  license  tax,  they  were 
destroying  the  structure  they  had  already 
oonatructM  in  regard  to  the  taxation  of  prop- 
Mty,  and  that  fxinstituted  the  governing 
ttetuie  taxation  In  that  instrument,  and 
by  addenda  had  delegated  the  same  power  to 
the  legislature  and  municipalities  to  classify 
property  for  taxation  as  under  the  former 
constitution.  Under  the  title  of  "  Municipal 
Corporations"  (Ey.  Stat.  §3980),  the  legis- 
lature, in  creating  charters  for  cities  of  the 
first  olaas,  provided :  "Each  city  shall  raise 
a  revenue  from  ad  vahran  taxes,  and  a  poll 
tax  and  licenee  fees,  and  to  tfiat  end  the  com* 
28  L  a  A. 


mon  council  of  ea6h  dty  Is  hereby  authorized 
and  empowered  to  provide  each  year,  by  or- 
dinance, for  the  asseaament  of  all  real  and 
personal  estate  within  the  corporate  limits 
thereof,  subject  to  taxation  for  state  pur- 
poses, and  ^all  levy  an  ad  talareta  tax  on 
same,  not  exceeding  Uie  rates  and  limits  pre> 
scribed  in  the  constitution,"  eta,  and  maj 
impose  licenae  fees  on  stock  used  for  breed- 
ing purposes,  or  on  franchises,  trades,  occn> 
pations,  and  professions,  and  provide  for  the 
collection  thereof.  And  in  section 2984  it  ia 
further  orovided  that  the  assessor  shall  asses* 
at  Its  fair  cash  value,  as  of  the  1st  of  Septem- 
ber of  every  year,  all  the  lands,  improve- 
ments, and  personalty  subject  to  an  od  va- 
lorem tax  under  this  act.  These  license  fees 
mav  be  granted,  as  the  charter  provides,  tor 
no  longer  period  than  one  year,  but  may  be 
granted  for  a  shorter  time.  It  is  apparent, 
therefore,  that  these  license  fees  cannot  be 
imposed  in  lieu  of  the  tax  for  revenue,  aa  re- 
quired by  law,  not  only  by  reason  of  the  pro- 
vialona  ot  the  oonatitution,  but  the  amount 
and  the  period  for  wliich  they  may  be  granted 
repel  such  a  conclusion.  The  framers  of  tlw 
constitution  left  no  discretion  with  the  leg- 
islntiire  as  to  the  asscsamcnt  and  valuation 
of  either  real  or  personal  property,  or  aa  to 
what  property  shall  be  taxed  or  exempted 
from  taxation ;  and,  however  wise  or  unwiw 
the  system  may  be,  it  la  the  mandate  of  the 
constitution  that  all  muat  obey.  It  resulta, 
therefore,  (hat  the  imposition  of  a  license 
tax  upon  personalty,  wUether  used  or  not  la 
a  business  for  the  exercise  of  which  license 
fees  are  paid  or  license  tax  Imposed,  is  not 
warranted  by  the  constitution. 

As  the  judgments  In  these  casea  were  f<w 
the  cltj,  and  all  relief  denied  the  taxpayer. 
It  fa  for  this  court  to  determine  the  remedy 
they  have,  if  any,  and  the  solution  of  the 
question  Is  not  free  from  difficulty.  If  It  in- 
volved a  question  only  as  to  local  Improve- 
ments and  an  assessment  for  such  a  purpoae, 
we  would  have  but  little  trouble  in  holding 
that  the  constitution  did  not  affect  such  ques- 
tions when  the  burden  is  Imposed  by  reason 
of  local  benefits,  for  In  such  a  state  of  caae 
a  wrongful  levv  or  aasessmeut  would  author- 
ize the  interference  of  the  chancellor  by  in- 
junction ;  but  in  these  cases  the  assessment, 
or  rather  the  levy,  made  by  the  ordinance,  is 
for  the  revenue  upon  which  the  maintenance 
of  the  city  government  depends,  and  to  say 
to  one  taxpayer,  "Tou  are  not  required  to 
pay  your  taxes  under  such  an  ordinance.* 
would  In  effect  become  a  release  for  all  tax- 
payers, and  leave  the  city  without  any  rev- 
enue or  power  to  collect  it.  The  chancellcw 
should  well  hesitate  before  staying,  by  a  ju- 
dicial order,  the  tax  collector  from  recover- 
ing or  collecting  theae  public  dues.  Thla 
levy  ordinance  la  not,  however,  void ;  and 
while.  In  levying  an  ad  valorem  tax  for  the 
fiscal  year  ending  August  SI,  1894.  on  land 
and  improvements,  and  on  such  personalty 
as  Is  not  used  and  employed  in  a  buslneas 
not  paying  a  license  tax  for  such  a  privilege, 
the  general  council  has  omitted  to  tax  the 
personalty  (ad  tatorem)  when  It  la  used  in 
a  huainesa  upon  which  a  Itoenae  tax  has  been 
impoaed.  It  la  not  auch  an  1rtegularlt7  ov 
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miitakfl  M  renders  the  entlm^ ordinance  void, 
bat  doea  produce  a  dlMrlmlnatlon  betveen 
taxpayers,  and  is  such  an  imfnnnitj  from 
taxation  as  compels  the  chancellor  to  afford 
the  complaining  taxpayer  some  relief ;  and 
that  relief  must  consist  in  the  chancellor  re- 
qulrioff  the  city  government  to  comply,  in 
iropoflinr  suc^i  a  burden,  with  the  organic 
law  of  the  state  and  the  charter  creating  the 
municipal  government. 

The  legal  part  of  this  levy  can  be  separated 
from  the  illegal,  and  the  omission  to  assess 
certain  personal  estate  In  the  proper  mode 
will  not  render  the  entire  ordinance  inoper- 
ative. 1  Dcsty.  TaxQ,  p.  468.  The  cliancel- 
lor  has  no  power  to  appoint  an  assessor  or  to 
correct  the  error,  but  has  the  power  to  com- 
pel the  city  government  to  do  so,  in  order  to 
remedy  the  wron^  resulting  from  a  mistaken 
construction  by  the  council  of  the  constitu- 
tional provision  affecting  this  question.  The 
appellants  have  been  legally  taxed,  and  are 
oomplaluinflr  that  the  property  of  others,  en- 
titled  to  bwr  a  part  of  the  burden,  has  In 
affect  been  exempted ;  and.  If  the  avcrmenta 
of  the  petition  are  true,  the  failure  to  impose 
the  tax  on  tills  personalty  must  necessarily 
Increase  the  tax  on  those  who  have  been  com- 
pelled to  pay  on  the  same  kind  of  property 
under  the  ad  valorem  system.  Nor  is  It  nec- 
essary that  the  chancellor  should  be  satisfied 
that  such  a  discrlmlnatitm  exists.  The  fact 
that  a  license  tax  la  imposed  on  the  person- 
alty, In  the  one  case,  ana  the  ad  talorem,  in 
the  other.  Is  sufficient,  as,  when  imposed  as 
a  part  of  the  license  tax,  It  is  a  violation  of 
the  charter  of  the  city  as  well  as  the  consti- 
tution, and  it  la  no  answer  to  say  that  the 
one  mode  is  as  just  as  the  other. 

Hr.  Oooley,  In  his  work  on  Constltatlonal 
Limitations  fSth  ed.  n.  379).  says:  "There 
is  and  must  be  an  inherent  power  in  every 
town  to  bring  the  money  necessary  for  the 
purposes  of  Its  creation  Into  the  treasury, 
and.  If  its  course  Is  obstructed  by  Ignorance 
or  mistakes  of  its  agents,  they  may  proceed 
to  enforce  the  end  and  object  by  correcting 
the  means."  The  existence  of  the  munici- 
pality Itself  depending  upon  the  collection 
(tf  thisrerenue,  the  chancellor  should  require 
some  steps  to  be  taken  by  the  council  to  col- 
lect this  tax  as  If  the  ordinance  had  been 
without  error  in  the  first  place ;  that  is,  the 
council  should  amend  tiie  ordinance,  and 
have  this  property  assessed,  applying  the  ad 
talorem  system  as  of  the  date  at  which  the 
property  under  Che  ordinance  was  required  to 
be  assessed.   The  ohaiioellw  eaanat.  it  Is 


true,  lessen  the  amount  of  tax  levied  by  the 
ordinance  by  reason  of  the  future  collection 
of  tax  from  this  omitted  personal  property ; 
but  it  must  be  assessed  and  taxed,  the  taxes 
when  collected  forming  a  part  of  the  revenue 
of  the  city,  and  redounding  to  the  benefit  of 
all  the  taxpayers.  The  chancellor  has  prop- 
erly refused  to  grant  the  injunction,  but  to 
say  that  such  a  taxation  can  be  Imposed  and 
no  relief  granted  would  be  to  sanction  not 
only  an  unjust  discrimination,  but  a  plain 
violation  of  the  constitution,  and  no  remedy 
afforded.  A  court  of  eauity.  under  such  cir- 
cumstances, must  afford  some  Velief,  and  we 
perceive  no  reason  why  this  omitted  prop- 
erty should  not  be  required  to  pay  this  tax. 
The  charter  of  the  city.  In  order  to  provide 
against  such  mistakes  or  omissions  on  the 
part  of  the  general  council,  and  to  correct 
such  errors,  provides :  "If  any  year  the  gen- 
eral council  shall  fall  to  pass  a  levy  oiSln- 
ance.  or  if  the  levy  ordinance  In  a'ny  year 
shall  be  luvalid  or  inoperative,  the  rate  of 
taxation  for  that  fiscal  year  shall  be  the  same 
as  it  was  the  year  before,  item  for  item.* 
While  this  section  of  the  charter  may  apply 
as  to  the  rate  of  taxatioo,  there  must  be  all* 
ficulty  In  proceeding  under  It  without  an 
assessment.  The  rate  of  tax  Is  fixed,  and  the 
property  omitted  from  taxation  assessed  by 
correcting  the  levy  ordinance,  and  then, 
with  the~pn^er  assessment,  the  tax  may  be 
collected.  While  license  fees  cannot  be  im- 
posed so  as  to  embrsce  the  value  of  the  prop- 
erty, and  the  amount  to  be  Imposed  is  with 
the  council,  where  this  has  been  done.  In 
such  a  state  of  case  the  council  should  be 
directed  to  credit  the  amount  paid,  if  any, 
on  the  tax  bill  when  collecting  on  the  od 
valorem  system.  This  snggestlon  Is  made  in 
view  of  tne  fact  that  some  of  the  license  fees 
authorized  to  be  Imposed,  as  appears  from  the 
statute,  indicate  an  smount  approximating 
values ;  and.  If  so,  the  sum  should  be  de- 
ducted from  the  tax  bill,  and  of  this  the 
council  must  be  the  Judge.  The  city  being 
the  defendant,  Its  common  council  should  be 
required  to  correct  the  levy  ordinance,  and 
to  have  assessed  the  personal  property  (omit- 
ted from  the  ad  noMrem  system)  existing  at 
the  date  of  the  assessment  under  the  ordi- 
nance in  which  the  error  was  committed,  its 
value  to  be  ascertained  as  of  the  date  at  which 
the  original  amount  was  required  to  be  made. 
This  mandate  Is  based  on  the  idea  that  no 
steps  have  been  taken  to  ecunect  the  error  ot 
the  oounolL 
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louls  BAMBERGER,  Admr.,  etc.,  of  Samuel 
Bamberger,  Deceased,  Appt., 

V. 

CITIZENS'  STREET  R  CO. 
<.  VeaxL  ) 

!■  Incaae  a  child  to  struck  ly  >rtreet- 
ear  while  In  a  dan^erotu  and  exposed 
Bltaatlom'  life  plBloUfl  In  sn  actloo  for  tbe 
death  ol  the  oblld  boM  the  burden  of  prorlDfi  a 
want  of  nesllgenca  oa  tbe  part  of  tbe  child  or 
tta  cuBtodian. 

8>  An  laatraction  that  o«rtala 
rlnf  flLcta  eonstltate  negUi^nee  whleb 
asBumes  notfaloff  as  facte  but  preaeota  a  bypo- 
tbetical  case  nUaed  by  the  evideuoe  aad  applies 
tbe  law  tbereto.  It  Dotaa  favasioD  of  tbe  prorlooe 
of  tbe  jnTT' 

8.  bstFaetliHW  aa  to  the  nwtflgenee  of 
a  motorman  in  fkUIng  to  stop  hla  car 

promptly  enouBrb  to  avoid  an  aooldent  are  oot 
erroaeoua  because  of  an  aasumptloD  that  ft  wn 
blsdut?  to  endearor  to  stop  when  there  are  no 
facta  Id  tbe  case  ibowlDy  that  an  Increase  of 
•peed  mlffht  have  bsea  a  proper  means  to  ETOid 
tbe  accident. 
4.  NesfU^nee  of  a  parent  eontribat- 
Inc  tothe  death  of  his  infknt  child  wlU 
defeat  a  recovery  by  blm  as  administrator  of  the 
oblld  when  he  is  the  sole  beoeflolary  of  the  aotloa. 

(Hay  is,iaatu 

APPEAL  hjr  plaintiff  from  a  Judgmeot  of 
tbe  Circuit  Court  for  Slielb;  County  in 
favor  of  defeodaot  Id  sd  actloD  thought  to  re- 
cover damage!  for  the  alle«d  negligent  kill- 
ing by  defcDdant  of  plalntili'g  Intestate.  Jf- 
firmed. 

Tbe  facts  are  stated  in  the  opinion. 

MeMTt.  William  H.  Carroll  and  BAg- 
inffton  A  Ed^ington*  for  appellant: 

The  burden  of  proof  is  not  on  tbe  plaintiff 
to  establish  his  fieedom  from.contrlbutory  neg- 
ligence. 

1  Wbart.  Ev.  881;  Cooley,  Torts,  673,  note 
S;  1  Grecnl.  Ev.  74;  Shearm.  &  Rcdf.  Neg. 
S  108,  and  autborliiea  cited;  S  Thompson, 
Trials,  g  1679. 

The  jury  have  the  right  to  infer  negligence 
from  the  drcumstaQces  of  the  case. 

Burke  v.  LouitviUg  A  N.  B.  Oo.l  Helsk. 
451,  10  Am.  Rep.  618. 

No  presumption  of  negligence  arise*  from 
the  mere  proof  of  injury. 

Louisville  tt  S.B.  a.w.  ManehetUr  MUU, 
88  Tenn.  659. 

But  wbere  all  the  circumstances  are  disclosed 
by  the  proof,  tben,  from  those  circumstances, 
the  Jury  may  draw  their  inferences;  and  with 
that  province  tbe  trial  Judge  has  nothing  to  do. 

NOTK.— For  revlewot  tbe  authorities  reepoctloff 
the  duty  of  street  railway  companies  to  avoid  In- 
juring children  on  tracks,  see  note  toWaJhuse  V. 
City    Suburban  B.  Co.  lOr.)  25 L.  Et.  A.  088. 

For  oootrlbutory  neglltrence  of  parent  or  Ruar- 
dlan  to  defeat  recovery  for  injury  to  child,  see  note 
to  Cbloajro  Cltj  U.  Co.  v.  Wilcox  £1  L.  B.  A.  78. 
also  Boitoms v.  Beaboaid *B.B.Oo.(N.a)»L. 
B.A.7U. 

S8  L.R.  A. 
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Metirt.  Bell  ft  Horn,  also  for  appellant : 

Negligeuce  is  as  much  a  fact  to  be  found  by 
tbe  jury  as  are  the  circums  ances  from  which 
it  is  to  be  inferred,  and  for  tbe  court  to  slate  a 
fact  or  a  group  of  facts,  and  charge  the  jury 
that  If  tbey  find  them  to  exist  that  U  is  negli- 
gence, is  an  invasion  of  the  province  of  tb» 
jury,  and  is  such  an  error  as  wul  entitle  the  in- 
jured party  to  a  new  trial. 

Grand  Trunk  R.  Co.  Canada  v.  Ive$,  144 
U.  S.  408,  86  L.  ed.  486;  Saltonstatt  v.  BirP 
velL  160  U.  8.  417.  S7  L.  ed.  IISS;  fVoux  Citf 
AP.  R,Co,  V.  Stout,  84  U.  8.  17  Wall  661, 21 
L.  ed.  749;  Detroit  <fc  M.  B.  Oo.  v.  Van  Stein- 
hurg,  17  Mich.  132;  IrOand  v.  Otuego,  //.  S 
S.  Pt.  Road  Oo.  18  N.  Y.  5a8;  North  Penntgl- 
tania  B.  Co.  v.  Bfiieman,  49  Pa.  6S,  88  Am. 
Dec.  483;  InternaUonal  A  Q.  N.  B.  Co.  v. 
Dyer,  76  Tex.  160;  Mi$wuri  Pac  B.  Co.  v. 
Lee,  70  Tex  50 1 ;  Texa*  A  P.  B.  Oo.  v.  EUl,  71 
Tex.  459;  Qalveaton,  ff.  d  8.  A.  B.  0».  y 
Brigga,  4  Tex.  Civ.  App.  618;  Stoektburv  t. 
fiwaw,  85  Tex.  673;  Coll.oun  v.  Qulf,  Q.  A  8. 
F.  B.  Oo.  84  Tex.  226;  Ghieago,  B.  A  Q.  R. 
Co.  V.  Ole$on,  40  Neb,  891:  MiMouH  Pae  B. 
Co.  V.  Baier,  37  Neb.  262. 

The  following  are  some  of  the  cases  which 
support  the  pontion  of  the  plaintiff: 

PcUtermm  v.  Waltaee,  1  HcQ  H.  L.  Caa.  748; 
CarsUv  v.  White.  21  Pick.  266,  38  Am.  Dec. 
259;  Hindge  v.  CoUraine,  11  Gray,  157;  Lang- 
koff  V.  Mitwavkee  A  P.  du  Ch.  B.  Oo.  19  Wis. 
497;  Macon  A  W.  B.  Co.  v.  Dana,  13  Oa.  66; 
Henaiek  v.  New  York  Cent.  R.  Oo.  86  N.  T. 
132;  Cumberland  Valleg  B.  Oo.  v.  Mangana,  61 
Md.  53,  49  Am.  Rep.  88;  LouitviUe  A  N.  B. 
Go.  V.  Orunk.  119  Ind.  642:  New  Tork,  P.  A 
N.  B.  Co.  V.  Coiulhourn,  1  L.  R.  A.  541. 69  Ud. 
i!60;  LwsM  Y.  Detroit  City  B.  Gb.  92  Mich. 
412;  Beeme  v.  Chicago,  R.  I.  A  P.  B.  Co.  S6 
Iowa,  150;  Wa»>iington  A  O.  B.  Oo.  v.  T^bri- 
ner,  147  U.  8.  671,  87  L.  ed.  284;  Hobbold  v. 
C/iieago  Sugar  B^.  Oo.  44  III.  App.  418;  Ar- 
kanaat  Teleph.  Go.  v.  Botteree,  57  Ark.  43W; 
Brown  t.  Brookt,  81 L.  R  A.  896.  86  Wis.  290; 
Oapnor  v.  Old  Colony  A  N.  B.  Oo.  100  Mass. 
208,  97  Am.  Dec.  96;  Grand  Tmnk  B  Co.  of 
Canada  v.  Ivea,  144  D.  S.  408,  86  L.  ed.  485; 
Uouaatonie  B,  Co.  v.  Waterbury,^  Coon.  101; 
Trow  V.  Vermont  Cent.  R  Co.U  Vt.  497,  58 
Am.  Deo.  191;  I^nek  v.  Nurdin,  1  Q.  B.  8»; 
GoUon  T.  Wood,  6  C.  B.  N.  8.  666;  VinUm  v. 
Schwab,  82  Vt.  612;  Penn^lvania  B.  Oo.  v. 
Ogier,  35  Pa.  71,  78  Am.  Dec.  822;  Gardner  v. 
Afiehigan  Gent.  B.  Oo.  150  U.  8. 840,  87  L.  ed. 
1107;  Jamiton  v.  aoMJoti  A  8.  0.  R.  Oo.  55 
Cal.  698. 

Few  men  would  find  in  tbe  conduct  of  Misa 
Bamberger  any  modicum  of  respon^bllity  for 
tbe  death  of  this  child. 

Mangam  v.  Brooklyn  B.  Oo.SBTX.  Y,  461, 
98  Am.  Dec.  66;  Kay  v.  Penneylvania  B.  Oo. 
65  Pa.  269, 8  Am.  Rep.  628. 

If  tbe  act  permitting  deceased  to  play  on  the 
sidewalk  In  view  of  lis  aunt  was  not  negliiient 
in  itself,  fhe  fact  that  the  child  afterward* 
went  into  tbe  street  did  not  make  it  so. 

It  is  not.  as  a  matter  of  law,  negligence  for 
a  parent  to  permit  a  chiM  three  yean  old  to 
[day  on  tbe  ^ewalk 
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Biriett  t.  Kniekerboeker  lee  Oo,  110  N.  Y. 
807;  JfaogAM-  T.  Coaperetoton  ^  O.V.  R.  Co. 
75  Hud,  459;  Kum  Troy,  104  N.  T.  852, 0»{ 
-Am.  Rep.  608;  flwrzafcrv.  Central  Crou  Town 
B.  Oo.  189 N.  T.  494;  Atehiaon.  T.  AS.  F.  R. 
Co.  T.  Calttrt,  52  Kui.  552;  Citizent  Street  R. 
Co.  T.  Stoddard  (Ind.)  37  K.  £.  Rep.  725; 
/to?5»  T.  Chieqao,  M.  A  St,  P.  R.  Oo.  81  Wia. 
867;  JM  T.  Strret  A  Q.  Street 

Ferry  B.  Oo.  47  N.  T.  S22,  7  Am.  Rep.  4S0; 
Boeenirant  t.  lAndeli  R.  Oo.  108  Mo.  IS; 
Struttel  T.  St.  Paul  City  R.  Co.  47  Minn.  645; 
Weiuner  t.  St.  Pavl  City  R.  Co.  Id.  471; 
Ounn  T.  Ohio  River  R.  Oo.  86  W.  Va.  176; 
eiatierv  v.  O^ConneU.  10  L.  R.  A.  653,  163 
Haas.  96;  Dudley  y.  Wetteott  Erp.  Co.  40  N. 
T.  S.  R  506:  Oreed  t.  Kendall,  166  Mass.  291; 
Bwik  T.  Peaj^e  Street  Raiiwajf,  SUeetrie  UgM 
d  Poiaer  Oo.  46  Mo.  App.  655;  TolHn  t.  MU- 
-touriPao.  B.  Co.  (Ho.)  18  S.  W.Rep.  996;  Gun- 
dereon  v.  SorUiuxttern  Elevator  Oo.  47  Mran. 
161;  Atey  t.  Galcetton.  U.  A  S.  A.  R.  Co. 
<Tex.)  17  8.  W.  Rep.  81;  Gibbone  v.  WiUiamt, 
185  Mass.  888;  Uar'land  Murray,  148  Mass. 
-91;  Waitere  T.  ChieoM,  B  1.  A  P.  B.  Co.  41 
Iowa,  71;  Platte  A  l>.  Canal  A  MiU  Oo.  v. 
Doutell,  17  Colo.  876;  Aurora  t.  Seidelman,  84 
HI.  App.  285;  Weeterfield  t.  Levie,  48  La.  Ann. 
68;  Johnton  T.  State,  2  Bumpb.  284,  86  Am. 
£>ea  822. 

The  fact  tfaat  tbe  father  inherits  the  estate  of 
-the  child  and  will  receive  the  benedts  of  this 
judgment  does  not  affect  the  question. 

Wymore  r.  Mahaeka  Cmnty,  6  L.  S.  A. 
■B46,  78  Iowa,  896;  Wmanu  T.  Texa»  AP,B. 
Oo.  60  Tex.  205. 

In  an  action  for  neglij^ence  as  in  other  ao- 
tioos  it  is  for  the  Judf^e  to  say  whether  there 
b  any  evidence  of  negligence;  It  is  (or  tbe  jury 
to  say  whether  that  eyidence  proves  negligence. 

The  Judge  may  declare  negatively  that  there 
'If  DO  evidence  of  Dcgligence  to  go  to  tbe  jury, 
but  cannot  charge  affirmatively  that  tbe  facts 
prove  tbe  issue  of  neglicence. 

GeaY.  Metropolitan  R  G?.  L.  R.  8Q.B.161, 

43  L.  J.  Q.  B.  106;  Metropolitan  B  Co.y.  Jack- 
eon,  47  L.  J.  C.  P.  808,  S  App.  Cas.198;  DxbUn, 
W.AW.R.  Oo.  T.  Slattery,  8  App.  Cas.  1155. 

Eleven  states  have  held  that  the  burden  of 
disproving  contributory  negligence  Is  on  tbe 
plaintiff,  to  wit: 

Button  V.  PYink,  61  Conn.  843,  50  Am.  Rep. 
34;  Miesovri  Furnace  Co.  t.  Abend,  107  111.44, 
47  Am.  Rep.  425;  ^oeeon  t.  Burlington,0.  B 
A  N.,  H.  Co.  61  Iowa.  294;  Penntylvania  Co.  v. 
QaUentine.  77  Ind.  822;  Moore  v.  Shrneport.  8 
La.  Ann.  645;  State  v.  Main*  Cent.  R  Co.  76 
He.  857,  49  Am.  Rep.  622;  Copley  t.  A'ew 
Baten  A  IT.  B.  Co.  186  Mass.  6;  Viek^rg 
Eennfsey.  54  Miss.  891;  Teipa  t.  HiUendegen, 

44  Mich.  461;  Ovsena  v.  Bichmond  A  D.  B.  Go. 
88N.  C.  502;  WaM  v.  Oregon  R  A  Hat.  Oo. 
10  Or.  250;  Oreany  r.  Long  Jaland  B  Oo.  101 
N.  Y.  419. 

Tbe  f<dlowing  authorities  hold  that  the  bur- 
den of  proof  Is  not  on  the  plaintiff  to  ibow  that 
he  was  not  guilty  of  cootilbutoiy  negligence, 

but  is  on  the  defendant. 
Bouoh  T.  TexaeA  P.  B  Co.  100  U.  8.  318,  26 

L.  ed.  612;  Daniel  v.  Metropolitan  B  Co.  L.  R 
-S  H.  L.  Cas.  46  L.  R  8  C.  P.  691 ;  Mobile  A  M. 

B.  Oo.y.  0»i<Aau,  65Ala.  ^^^ijfpei v. Central 

Arizona  Min.  Oo.  1  Aria.  464;  MaoDougaU  v, 
MLRA. 


Central  BCo.9»  CaL  481;  Sandereon  v.  Jflv- 
zier.  6  Colo.  79,  64  Am.  Rep.  544;  T^omptonr. 
Central  B  A  Bkg.  Co.  64  Ga.  609.  Kanme 

City,  L.  A  S.  B.  Co.  v.  PluUibert,  36  Ean.  688; 
Kentucky  Cent.  R.Oo.yi.Thomat,  70  Ey.  160,43 
Am.  Rep.  208;  mate  v.  Baltimore  A  P.  B  Co. 
58  Md.  482;  Socum  v.  Weit/ierick,  23  Minn  152; 
Bvesfhing  v.  ^.  Loui*  Oadight  Co.  73  Mo. 
219,  89  Am.  Bep.  508;  Lineein  w.  WeUker,  18 
Neb.  244;  Smith  v.  Kastern  Bnilroad,  85  N.  H. 
366;  New  Jertey  Exp.  Co.  v.  Niehole,  82  N.  J.  L. 
166;  Philadelphia  ABB.  Co.  v.  Boyer,  97  Pa. 
91;  Jialtimore  A  0.  B.  Co.  v.  Whitaere,  85  Ohio 
St.  627;  Vassidy  v.  AngeH,  12  R  I.  447,  84  Am. 
Rep.  690;  Carter  ?.  Columbia  A  O.  B,a>.19&. 
C.  20.  45  Am.  Rep.  7M:  Dalia*  A  W.  B  Co. 
V.  Spieker,  61  Tex.  427,  48  Am.  Rep.  297;  BiU 
T.  JVew  Baven,  87  Vt.  601,  88  Am.  Dec.  618; 
Fbviler  r.  Baltimore  A  0.  B.  Oo.  18  W.  Va. 
579;  Both  v.  Pttert.  66  Wis.  406;  Grant 
T.  Baker,  12  Or.  829;  Bopkine  t.  DiaA 
Northern  B  Co.2  Idaho,  377;  Northern  Ptt0. 
B  Co.  V.  aBrien.  1  Wash  599. 

This  child  was  incapable  of  negligenca. 

4  Am.  &  Eng.  Encyclop.  Law,  p.  4&,  notet; 
Whirley  y.  Whiteman,  1  Head,  610. 

Plaintiff  sues  here  as  administrator  of  the 
deceased  child,  whom  the-law  says  ts  incap- 
able of  negligence.  Hence  because  tbe  plain- 
tiff happens  to  be  the  father  of  the  child,  the 
negligence  of  tbe  father  cannot  be  imputed  to 
tbe  child. 

16  Am.  &  Eng.  Encyclop.  Law,  pp.  447, 448; 
4  Am.  ft  Eng.  Enc>ciop.  Law,  p.  88,  nots  1; 
Goeernment Street  B.  Co.  v.  iTanton.  58  Ala.  70; 
Bay  8/tore  B  Co.  v.  Barrie,  67  Ala.  6;  Birge  y. 
Gardiner,  19  Conn.  607.  50  Am.  Dec.  261; 
Bronton  y.  Souikbury,  87  Conn.  199;  Daley  y. 
Norwich  A  W.  B.  Co.  26  Conn.  591,  68  Am.  Dec. 
413;  Prick  v.  St.  Louie.  K.  O.  A  N.  B  Co.  n 
Mo.  543;  Boland  v.  Misaouri  BO0.W  Ho.490; 
RiUiahia  T.  Humphrey.  64  Mich.  494,  67  Am. 
Rep.  474,  note;  Bet/efontaine  A  T.  R.  Co.  t. 
Snyder.  18  Ohio  St.  40U.  98  Am.  Dec.  176; 
Cleveland,  0.  C.  A  I.  R.  Oo.  v.  Manton,  80 
Ohio  St.  461 :  St.  Clair  StreH  B.  Oo.  v.  Eadie,  48 
Ohio  St.  91  r  ^Wfl  Citv  Paee.  B.O0.  v.  Settu^, 
118  Pa.  412,  67  Am.  Bep.  471;  PhUadHplhia  A 
B  R.  Co.  y.  Long,  75  Pa.  357:  Smith  T.  O'Cbn- 
nor,  48  Pa.  218,  86  Am.  Dec.  683;  Kay  v.  Penn- 
eylvania  R.Co.  65  P)i.  268.  8  Am.  Bep.  838; 
W^.irlep  V.  Whiteman,  evpra. 

Mfsert.  Tnrley  9e  Wri^bt.  for  appellee: 

The  burden  of  proving  there  was  no  con* 
tributory  negligence  on  the  part  of  tbe  d» 
ceased,  or  his  father,  was  on  tbe  plaintiff. 

Shcarm.  &  Redf.  Neg.  106, 108:  Beach. 
Contrib.  Neg.  §§417.  418;  ButterfiOd  T.  For- 
retter,  11  East.  60. 

If  the  custodian  of  a  cbUd  permits  It  to  straj 
off  from  underhercontrol,  so  thatin  tbe  exercise 
of  ordinary  care  she  could  not  have  prevented 
it  from  going  into  a  place  of  danger,  and  as  a 
reasonably  eartiful  and  prudent  person  ought 
to  have  kuown  that  It  was  liable  to  go  into 
such  place,  then  that  was  negligence  on  the 
part  of  such  custodian. 

Booth,  Street  Railroads,  %  887;  Beach, 
CoDtrib.  Neg.  %  417.  418;  Sbearm.  A  Bedf. 
Neg.     106.  108. 

Mr.  E.  EldrldB*  Wrl|fht»  also  for  appe^ 
lee: 

Contributory  nogUgeace  upon  the  part  ttf 
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Bttle  chlldreo  is  not  to  be  takoQ  away  from  the 
Jury,  except  in  cases  wheie  the  child  is  so 
youDg  that  reasoDable  men  caonnt  see  bat  one 
conclaaloD  with  regard  to  n^ligCQce  upon  Its 
part. 

Id  suits  where  thechlld  has  been  injured  and 
killed,  and  under  the  statutes  of  the  various 
states  allovioff  a  recovery  on  the  part  of  the 
next  of  kin  for  tueh  damages  and  injuries, 
vhere  the  party  for  whose  benefit  the  suit  has 
been  brought,  has  been  guilty  of  negligence, 
then,  although  the  child  itself  is  too  young  to 
have  been  guilty  of  contributory  negligence, 
yet  such  negligence  upon  the  part  of  the  parent 
will  be  imputed  to  the  child,  and  likewise  the 
negligence  upon  the  part  of  the  child  will  be 
Imputed  to  the  parent  and  there  can  be  no  re- 
covery. 

Bartfeid  v,  Boper,  21  Wend.  61fi,  S4  Am. 
Dec.  278;  Tiffany,  Death  by  Wrongful  Act, 

M 08-73;  Smith  v.  SettonviUe.  M.  <£  F.  Pa**. 
Oo.  9S  Pa.  450.  87  Am.  Rep.  706;  Ptnn^l 
tania  R.  Oo.  t.  But. 98  Pa.  427;  We^brock-v, 
Jfobite  d  0.  B.  Co.  60  Mlsa.  660:  Ola$»ey  v. 
EestontilU,  if.  A  F.  Put.  B.  Oo.  67  Pa.  172. 

Whether  the  parents  are  present  or  not,  if 
by  their  culpable  negligence  they  permit  the 
child  to  be  in  a  place  of  danger,  whereby  It 
nistains  injuries,  their  conduct  in,  in  law,  a 
proximate  cause  of  the  accident.  The  doctrine 
of  cootiibutory  negligence  is  applied  as  fully 
to  Uie  conduct  of  those  who  have  a  pecuniary 
Interest  In  the  personal  safety  of  another,  aa 
to  the  acta  of  those  who  are  interested  In  their 
own  preservation. 

Qlauey  T.  BetdonvHU,  M.  dk  F.  Pam.  R.  Co. 
mtpra;  Rod  t.  Minneajx^is  Street  B.  Co.  M 
Minn.  067;  Oummino  v.  BroiMyn  Gity  R.  Oo. 
88  Hun.  802;  (TFlcJitrty  t.  Union  B.  Oo.  45 
Ho.  70, 100  Am.  Dec.  8^;  Mack  v.  Lomhard 
^  8.  Street  Pate.  KCo.8  Pa.  Co.  Ct.  Rep.  805, 
IB  Wash.  L.  Rep.  894;  Roller  v.  Sutter  Street 
B.  Co.  66Ca1.  280:  Smithy.  HestonvitU,  M.  dk 
F.  Pan.  R.  Co.  92  Pa.  450,  87  Am.  Rep.  700; 
San  Antonio  Street  B.  Q>.  t.  Caitloutie,  79 
Tex.  841;  Wittiamo  v.  Texae  d  P.  R.  Oo.  60 
Tex.  205. 

Attfaougfa  the  benefit  would  result  to  several 
parlies,  some  of  whom  were  Innocent  of  negli- 
gence,  still.  If  any  of  them  were  guilty  to 
whom  be  had  entrusted  the  care  of  tne  child, 
this  would  bar  any  recovery. 

Siruttei  t.  St,  Ftivl  City  R.  Go.At  Minn.  471, 
640;  MoMahan  v.  Nna  Tori,  88  N. Y.  042:  Shier- 
hold  Iforth  Beaeh  d  Miation  B.  Co.  AXi  Cal. 
447;  Ohicago  City  R.  Oo.  v.  Robineon.  4L.  R.  A. 
136,  127  HI.  9;  Ml  V.  FortySeeond  Street  d  O. 
Street  Ferry  R.  Co.  47  N.  T.  317,  7  Am.  Rep. 
460;  Dahl  v.  Milwaukee  Oity  R.  Co.  62  Wis. 
652;  BirMt  v.  Knickerbocker  Ie$  Oo.  HON.  Y. 
604. 

The  jury  onder  all  the  facta  and  dreum- 
■tances  of  the  case,  should  say  whether  the 
custodian  of  the  child  exercised  what  would 
under  the  circumstances  have  been  reasonable 
care  and  prudence. 

Oumming  v.  Brooklyn  OiUf  R.  Co.Vi  Hun, 
862;  Farriay.  Com  Ate.  d  F.  G.R  Co.QO  Ho. 
825;  PMeb'irgh,  A.  d  M.  R.  Co.  v.  Pear»on,  72 
Pa.  169;  Boiler  v.  Sutt&r  Street  R.  Co.  66  Cal. 
880;  BoaenkraM  v.  lAndeU  R.Co.  108  Mo.  16; 
Amet T.  Broadway d Setenth  Ate.  B.Oo.iilX. 
Y.  8.  a  818;  SchierheU  t.  JTorth  Beaeh  d  M.B. 
28  L.  R.  A. 


C0L  40  OaL  447;  Tiffany,  Death  by  Wrongful 
Acts,  p.  84;  Shearm.  &  Bedf.  Neg.  §70. 

WilkM*  J.,  dellTezod  the  (pinion  of  tha 

court : 

This  Is  an  action  for  personal  Injuries  re- 
suiting  in  the  death  of  Samuel  Bamberger, 
a  child  about  three  yean  of  age.  The  suit 
is  brought  by  the  father  of  the  child,  aa  ad- 
ministrator, for  the  lienefit  of  the  father,  aa 
next  of  kin  of  the  deceased.  It  was  tried 
t>efore  the  Judge  and  a  jury  in  the  court  be- 
low and  resulted  in  a  verdict  and  judgment 
for  the  defendant  company ;  and  the  plain- 
tiff  haa  appealed,  and  assigned  errors.  Oo 
a  former  trial  the  same  verdict  and  judg- 
ment were  had,  which,  on  appeal,  were  set 
aside  by  this  court  on  account  of  erraa  Id 
the  charge  of  the  trial  Judge. 

The  facts  necessary  to  be  stated  are  that 
the  deceased  was  left  by  his  father  In  charge 
of  the  irrandmotber  of  the  child,  at  her  place 
of  busfness,  and  she  left  him  temporarily  in 
custody  of  her  daughter.  Miss  Harriet  Bam- 
berger. Just  prior  to  the  accident,  thechlld, 
with  a  companion  some  year  or  two  older, 
were  playing  on  the  street  in  front  of  the 
place  of  busfness  of  the  grandmother,  in  the 
presence  of  the  aunt,  who  waa  standing  Id 
the  doorway  of  the  grandmother's  store, 
watching  the  playing  of  the  children,  who 
were  running  up  and  down  the  street.  The 
deceased,  running  diagonally  on  the  side- 
walk, made  a  sudden  break,  and  ran  onto  the 
street,  either  at,  on,  or  near  a  bridge.  The 
street-car  was  going  about  eight  miles  an 
hour,  down  grade,  approaching  the  bridge. 
The  exact  facts  connected  Immediately  wTtb 
the  accident  are  somewhat  confused.  Hiss 
Bamberger  says  she  waa  standing  in  the 
doorway  of  her  mothcr'a  store,  watching  the 
child;  that  she  saw  Saramie,  just  at  tho 
bridge,  run  out  into  the  street,  and  she  ran 
out  into  the  street;  that  when  she  got  half- 
way between  the  car  track  and  the  house  abe 
heard  a  car  coming,  looked,  hallooed  to  the 
motorman,  and  ran  as  fast  aa  she  could,  and 
just  as  the  car  got  on  the  bridge,  as  nearly 
as  she  could  remember,  the  little  boy  ran 
across,  in  front  of  the  car,  and  the  car  ran 
over  him ;  that  this  occurred  on  the  west  side 
of  the  bridge,  and  that  the  boy  waa  three 
years  old.  She  aays  that  the  motorman  paid 
oo  attention  to  her  at  all ;  she  noticed  no 
slacking  of  the  speed  ;  and  that,  by  actual 
measurement,  It  was  105  feet  from  where  the 
car  struck  the  child  to  where  it  was  taken 
out,  in  front  of  Mrs.  Cole's  premises.  This, 
however,  is  controverted.  The  motorman 
discloses  In  his  testimony  that  he  flist  saw 
the  child  on  the  street,  east  of  the  tn-idge. 
and  that  the  child  ran  some  diatance,  diag- 
onally, on  the  street,  and,  when  his  car  was 
about  10  feet  from  him,  suddenly  cut  serosa 
the  track,  in  front  of  the  car,  and  wae  killed. 
Mrs.  Magnus  says  that  the  accident  occurred 
when  the  child  was  about  the  middle  of  the 
bridge.  The  width  of  the  street,  between 
curb  lines,  is  46  feet;  from  house  line  to 
house  line,  is  66  feet 

The  errors  assigned  axa  to  tin  ^arge  of 
the  court. 

The  trial  judge  gave,  among  others,  the 
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following  instructions  to  th«  jury:  "De- 
fendant railroad  companT  pleads  not  gnllty, 
and  pleads  that  the  negligence  of  the  parent 
and  the  child  contributed  to  produce  Uie  ac- 
cident. Hils  pleading  puts  upon  the  plain- 
tiff the  burden  of  making  out  his  case,  on 
every  material  point,  to  your  satisfactiun, 
by  a  preponderance  of  evidence.  Now,  as 
to  the  first  material  fact,  you  should  be  sat- 
IsHed  that  neither  Louis  Bamberger  nor  his 
child,  Sammie,  were  negligent  to  such  a 
degree  as  to  cause,  or  contribute  to  causing, 
the  injury  complained  of.  Second,  you 
diould  be  satisfied  that  the  motorman  run- 
ning eai  No.  86  at  the  time  of  thn  accident 
was  negligent,  and  that  it  was  his  negli- 

fence Uiat caused  the  injury  to  Samuel  Bam- 
erger,  deceased."  This  cuarge  presents  the 
question  as  to  where  the  burden  of  i}mof 
rests  1b  oases  when  the  defense  Is  contribu- 
tory negligence ;  in  other  words,  Is  the  bur- 
den upon  defendant  to  show  contributory 
negligence  on  the  part  of  the  plaintiff,  or 
npon  the  plalntiif  to  show  the  .absence  of 
such  negligence?  Upon  the  abstract  ques- 
tion there  is  an  irreconcilable  difference  of 
opinion.  Hr.  Beach,  In  his  work  on  Con- 
tributory Negligence,  attempts  to  lay  down 
certain  rules  to  determine  this  question.  He 
says,  when  the  circumstances  of  the  case  raise 
no  presumption  of  eitlier  care  or  want  of  care 
on  the  part  of  the  plaintiff.  It  Is  necessary 
tor  him  to  prove  that  he  exercised' ordinary 
care.  When  the  circumstances  raise  a  pre- 
snmpUon  that  the  plaintiff  was  in  the  exer- 
cise 1^  ordina^  care,  then  the  burden  is  on 
defendant.  When  the  circumstances  raise  a 
presumption  that  there  was  a  want  of  ordi- 
nary care  on  the  part  of  plaintiff,  then  the 
burden  of  proving  freedom  from  contributory 
negligeoce  Is  upon  him.  Section  417.  Id 
Shearman  &  Redfleld  on  Negligence  (section 
106),  it  Is  said :  "  Practically  all  the  courts 
agree  that  the  fact  of  contributory  negl  Igenoe 
is  fatal  to  the  plaintiff's  case,  unlees  changed 
by  statute,  no  matter  how  it  appears,— 
whether  by  affirmative  evidence  on  the  part 
of  the  defendant,  or  by  inference  from  the 
evidence  on  the  part  of  the  plaintiff.    It  Is 

Sluite  Immaterial  who  proves  the  fact,  so 
oDg  as  it  is  proved. "  we  think  we  need 
not.  In  this  case,  pass  upon  the  question  as 
an  abstract  proposition.  Taking  tbe  entire 
charge  together,  we  tliink  the  court  did  in- 
struct the  Jury  that  the  plaintiff  must  make 
OTOof  of  want  of  contributory  negligence. 
They  were  told,  It  Is  true,  that.  i1  the  en- 
tire cridenoe  did  not  preponderate  in  favor 
of  tbe  Tlew  that  defendant's  negligence 
caused  tbe  accident  and  injury,  then  the 
case  must  fall,  but  this  did  not  change  the 

ftrevlous  Instruction,  Looking  to  the  facts 
n  this  case,  we  find  that  the  street-car  was 
legitimately  upon  its  own  track,  running 
its  usual,  ordinary  line,  where  It  had  a  right 
to  be,  and  the  child,  when  tbe  injury  oc- 
curred, was  upon  the  track,  where  it  ought 
not  to  have  been,  and  was,  in  consequence, 
kilted.  Under  these  circumstances,  uo  mat- 
ter what  tbe  rule  may  be,  as  an  abstract 
proposition,  it  would  be  Incumbent  on  the 
father  to  show  that  the  presence  of  the  child 
upon  tbe  track,  or  in  s  dangerous  and  ex- 
SB  U  B.  A. 


posed  situation,  was  without  negligence  or 
want  of  proper  care  on  his  part,  or  the  part 
of  the  child's  custodian,  if  the  negligence 
of  either  can  l>e  held  to  bar  the  right  of  re* 
covery  In  this  case ;  and  upon  that  point  the 
charge  of  the  court  was  speciflc,  tiiat  the 
father  could  not  recover  If  there  was  such 
contributory  negligence  on  his  part,  or  the 

6 art  of  tbe  custodian.  In  4  Am.  &  Eng. 
;ncyclop.  Law,  p.  98,  It  is  said,  "The  bur- 
den  of  proving  cootrlbutqry  negligence  must, 
in  every  case,  depend  largely  upon  the  fact* 
of  the  particular  case." 

It  Is  assigned  as  error  that  the  trial  jodgo 
asserted  that  certain  concurring  facts  constl' 
tuted  negligence,  and  invaded  the  province 
of  the  jury,  and,  moreover,  charged  a  greater 
degree  of  diligence  on  the  part  of  the  plain- 
tiff and  the  child's  custodian  than  the  law 
requires.  Tlie  portion  of  the  charge  objected 
to  Is  this:  "If  you  believe  from  tbe  evi- 
dence that  this  child  was  in  the  custody  of 
Its  aunt,  and  yon  further  find  that  she  al- 
lowed It  to  go  onto  the  street  in  front  of 
the  Bamberger  grocery,  on  tbe  sidewalk  on 
the  south  side  of  Poplar  street.  In  front  of 
which  the  street-car  company  was  running 
and  operating  its  cars  regularly  every  ten  or 
fifteen  minutes,  and  yon  further  find  l^at 
she  allowed  the  child  to  stray  off,  from  under 
her  control,  to  a  point  so  far  distant  from 
her  that,  In  the  exercise  of  ordinary  care  and 
prudence,  she  could  not  have  prevented  the 
child  from  getting  into  a  place  of  danger, 
and  It  did  go  Into  such  place,  and  was  run 
over  and  killed,  then  this  would  be  such 
negligence  on  the  part  of  ttie  aunt  as  would 
defeat  a  recovery,  unless  you  believe  that 
the  motorman  had  time  to  stop  the  car  and 
prevent  tbe  accident  after  the  child  left  the 
sidewalk  and  started  towards  the  track.* 
Tbe  substance  of  this  charge  Is  that  if  the 
custodian  of  the  child  permitted  it  to  stray 
away  from  her  control,  so  that,  In  the  exer- 
cise of  ordinary  care  and  prudence,  she  could 
not  have  prevented  It  from  going  Into  a  place 
of  danger,  when  she  might  have  reasonably 
apprehended  It  would  do,  then  it  would  be 
negligence;  and  we  do  not  think  It  subject 
to  the  I'xceptlons  made.  It  assumes  nothing 
as  facts,  but  presents  a  hypothetical  case 
raised  by  tbe  evidence,  and  applies  the  law 
in  such  case,  but  does  not  lead  the  Jury  to 
infer  or  tielieve  such  facts  to  be  proven. 
Contributory  negligence  is  generally  a  ques< 
tlon  of  mixed  law  and  fact,  and  in  such  cases 
it  is  the  duty  of  tbe  court  to  tell  the  jury 
what  facts,  ff  proved,  will  constitute  con- 
tributory negligence.  It  is  the  duty  of  the 
JuiT,  in  such  cases,  to  determine  tbe  facts, 
and  apply  the  law,  as  laid  down  by  the  court, 
to  such  facts.  4  Am.  &  Eng.  Encyclop.  Law, 
p.  95 ;  Tbomp.  Neg.  S  10,  p.  123S. 

It  Is  also  objected  that  the  court  erred  In 
the  following  charge:  "To  state  it  differ- 
ently, before  you  can  find  that  tbe  motormau 
who  ran  car  No.  86  was  negligent  at  the  time 
of  the  accident  and  injury  to  Sammie  Bam- 
berger, you  must  find  from  the  evidence  tbe 
speed  at  which  the  car  was  running,  and  tbe 

Iioint  It  was  at  on  the  track,  when  the  child 
eft  the  sidewalk,  gave  the  mutorman  time 
to  stop  his  car  before  he  would>arrlve  at  the 
Digitized  by  ^OOg  iC 


-480 


TaxrawiEC  Bmaiaa  Ooitbt. 


Slnt  where  the  child  ran  onto  the  trtck  in 
m%  of  the  car.  To  illustrAte,  If  the  evi- 
dence utiBflaa  TOu  that  when  the  child  left 
the  sidewalk  uie  car  nas  at  a  point,  saj, 
forty  febt  west  of  where  the  child  ran  onto 
the  track,  and  you  find  from  the  eTideuce 
that  a  car  running  at  the  speed  this  one  was 
«ould  have  been  stopped  within  forty  feet, 
then  It  was  carelessness  or  negligence  not  to 
haTe  stopped  this  car  within  thai  forty  feet, 
and  the  railroad  would  be  liable ;  but,  If  the 
-car  could  not  have  been  stopped  within  the 
forty  feet,  then  it  was  not  negligence  on 
ihe  part  of  the  motorman  not  to  stop  within 
forty  feet,  and  the  railroad  would  not  be  li* 
^le  for  this  accident.  I  do  not  meau  to  say 
-that  the  evidence  shows  that  the  car  was  forty 
feet  ttom  the  child,  but  only  to  illustrate. 
It  is  your  duty  to  find  from  the  evidence  the 
flpeed  at  which  the  car  was  running,  where 
the  car  was  wheu  the  child  left  the  sidewalk, 
and  where  the  car  was  when  It  struck  the 
«hild. "  The  argument  is  tliat  this  instruction 
limits  the  inquiry  of  the  jury,  and  rests  the 

auestlon  wholly  upon  the  assumption  that  the 
uty  of  the  motorman  is  to  endeavor  to  stop 
.  the  car  to  prevent  an  accident.  The  duty  of 
the  motorman  is  to  exercise  that  degree  of 
care,  under  the  circumstances,  as  will  pre- 
Tent  an  accident ;  and  if  the  distance  between 
a  point  where  a  child  would  come  onto  a 
track,  running  In  a  particular  direction  so 
aa  to  bring  tlie  child  on  the  track  in  front  of 
an  approactitng  car,  is  such  as  to  render  the 
•topping  of  the  car  before  the  accident  im- 

Fiossible  or  improbable,  then  his  duty  1b  to 
Qcrease  the  speed  of  the  car  and  not  attempt 
to  stop,  and  thereby  avert  the  accident.  To 
attempt  to  stop  the  car.  under  such  circum- 
stances, Inevitably  produces  an  injury.  To 
hasten  the  speed  of  the  car  inevitably  leads 
to  the  prevention  o(  an  accident.  We  think 
there  is  no  error  in  this  portion  of  the  charge 
of  which  plaintiff  can  complain.  There  are 
no  facta  in  this  case  showing  that  by  an  in- 
crease of  speed  the  accident  might  have  been 
avoided.  It  is  possible  such  case  might  arise, 
but  it  Is  not  presented  by  this  record. 

Four  special  requests  were  made,  which 
we  need  not  set  out  in  full.  They  were  all, 
we  think,  covered  by  the  general  charge,  in 
so  far  as  they  were  applicable.  It  is  said 
that  the  general  charge  limited  the  duty  of 
the  motorman  bj  stating  that.  If  he  saw  the 
diild  leave  the  pavement  to  cross  the  track, 
then  he  should  nave  acted  at  once,  whereas 
It  was  his  duty  to  act  whenever  the  child 
was  or  could  have  been  exposed  to  danger 
or  Id  a  poeitlon  where  it  might  rush  Into 
danger,  .whether  leaving  the  sidewalk,  or  in 
thestreets,  or  wherever  it  might  he  situated. 
We  think  the  charge  fairly  embraced  this 
view  of  the  case,  and  did  not  bo  limit  the 
duty  of  the  motorman  as  to  confine  him  to  the 
time  and  place  of  the  child's  leaving  the  side- 
walk and  starting  towards  the  track.  Tliis 
cause  was  before  this  court  at  a  former  time, 
when  it  was  reversed,  with  instructions  as  to 
certain  defects  In  the  charge,  all  of  which 
were  corrected  on  tho  last  trial,  and  their 
proper  effect  and  scope  were  not  limited. 

The  (Hily  remaining  question  of  importance 
la  whether  tiib  setloa  cnn  tw  defeated  by 
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proof  of  contributory  negl  igence  of  the  plnls- 
tiff,  whotsiheadminlstratur,  and  at  the  sataM 

time  the  father,  of  the  deceased  hoy.  It  Is 
evident  that  nu  negligence  can  be  charged  to 
the  deceased,  on  account  of  his  tender  vears. 
Bishop,  Noncont.  L.  ^586;  Chieage  City  B. 
Co.  V.  WiUox.  138  111.  870.  31  L.  R.  A.  7»; 
Whirtep  v.  Whiteman,  1  Head.  910;  4  Aon. 
&  Eng.  Eucyclop.  Law,  p.  48,  note  t.  Bvt 
whether  the  negligence  of  Uie  father  or  cus- 
todian can  be  imputed  to  the  child,  so  as  to 
bar  its  right  to  recover  is  a  question  on  which 
there  is  a  conflict  of  decision.  The  cases  aro 
too  numerous  to  mention,  and  we  only  refer 
to  books  where  they  may  be  found  collated. 
NiOa  V.  Oaiwr,  75  Iowa,  814.  1  L.  R.  A. 
158,  and  note;  ChioMo  City  B.  Co.  v.  Bobin- 
lon,  127  111.  9,  4  L.  R.  A.  136,  and  note; 
WymoTt  V.  MaJuitka  County,  78  Iowa,  999,  8 
L.  R.  A.  646,  and  noU,  16  Am.  St.  Rep.  4-51. 
and  note;  CJtieago  City  R.  Co.  v.  Wikax  (111.) 
8  L.  R.  A.  494.  496,  and  note;  Id.  21  L.  R 
A.  76-84,  and  noU,  188  111.  870;  £». 
toma  V.  ataboard  A  R.  B.  Oo.  114  N.  C.  699, 
SS  U  R.  A.  7H4r-794.  and  nofa,  41  Am.  St. 
Rep.  799.  811,  and  notet;  Grant  v.  FUe/tburff, 
160  Mass.  16.  89  Am.  St.  Rep.  450,  and  nolee; 
WineeU  v.  J)oyle,  160  Hass.  4S,  89  Am.  St. 
Rep,  461,  and  Tiote;  4  Am.  &  Eng.  Ency- 
clop.  Law,  pp.  87,  88,  and  notee;  Beacb.  Con- 
trib.  Neg.  t:^  41-44,  1»8;  Sheann.  &  Redf. 
Neg.  g§  70-83,  and  notei;  Wood,  Railway 
Law,  g  822;  Bishop,  Noncont.  L.  g  5^; 
Wliart.  Neg.  81^-314 ;  Pollock,  Torts. 
%  299  ;  Cooley,  Torts,  g  681 ;  2  Thomp.  Neg. 
g  1184. 

As  will  appear  from  an  examination  of 
these  authorities,  the  better  doctrine  is  that 
the  negligence  of  the  parent  or  custodian  is 
not  imputable  to  the  child,  so  as  to  bar  its 
riffht  of  recovery;  and  our  own  court.  In 
Wiirlep  V.  WJtiteman,  1  Head,  610,  adopts 
this  view,  and  characterizes  the  leading  care 
holding  the  contrarv  (IlartftM  v.  lit/per,  31 
Wend.  615,  S4  Am.  i)ec.  378) ,  as  no  less  op- 
posed to  the  current  of  authority  than  to  every 
principle  of  reason  and  Justice.  Mr,  Bishop, 
in  his  work  on  Noncontract  Law  (sec.  583), 
says:  'This  new  doctrine  of  Imputed  neg- 
llgence,  whereby  tiie  minor  loses  hla  suit, 
not  only  when  he  la  negligent  himself,  but 
when  his  father,  grandmother,  or  mother's 
maid,  is  negligent.  Is  as  flatly  in  coufiict 
with  the  established  nrstem  oi  the  common 
law  as  anything  possible  to  be  suggested. 
The  law  never  took  away  a  child's  property 
because  his  father  was  poor  or  shiftless,  or 
a  scoundrel,  or  because  anybody  who  could 
be  made  to  respond  to  a  suit  for  damages  whs 
a  negligent  custodian  of  It.  By  the  new 
doctrine,  after  a  child  has  suffered  damages 
which  confessedly  are  as  much  hla  own  as  an 
estate  conferred  upon  him  by  gift,  and  which 
he  is  entitled  to  obtain  out  of  any  of  the 
several  defendants  who  may  have  contributed 
to  them,  be  cannot  have  them  If  his  fatiier, 
grandmother,  or  mother's  maid  happens  to 
be  the  one  liable  for  the  contribution ;  the 
idea,  In  such  cases,  being  that  the  child  had 
its  remedy  Against  the  father  or  other  custo- 
dian. In  this  connection  the  case  of  Walten 
V.  ChSeago,  B.  I.  A  P.  B.  Co.,  41  Iowa,  71, 
Is  suggestive,  In  whioh  It  Is  held  that,  when 
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tbe  parents  h&ve  exerctaed  reasonable  and 
•<wdlnarj  care,  there  is  no  good  reason  wby 
tbe  MgliKeDoe  of  the  person  in  sctual  charge 
■of  the  child  should  be  imputed  to  them,  and 
through  them  to  the  child.  In  Kay  t.  Penn- 
nlvania  R  Co.,  H5  Pa.  369,  8  Am.  Rep.  638, 
llie  doctrine  of  BartJUld  y.  Roper  is  said  to 
be  "repulsive  to  our  natural  instincts,  and 
cepugnant  to  the  condition  of  that  class  of 
persona  who  have  to  maintain  life  by  dallv 
loll."  Mr.  Beach  says  that  the  doctrine  is 
aa  anomalr,  and  In  striking  contrast  with 
(he  case  oi  a  donk^  etposed  in  the  high- 
way, and  negligently  run  down  and  injured, 
or  with  oysters  in  the  bed  of  a  river,  injured 
liy  the  negligent  operation  of  the  vessel,  ic 
both  of  which  cases  actions  have  been  main- 
tained ;  and  he  adds,  if  the  child  were  an  ass 
or  an  oyster,  be  would  secure  a  protection 
denied  him  as  a  human  being.  He  is  not 
the  chattel  of  his  father,  but  nas  a  right  of 
action  for  his  own  benefit,  when  the  recovery 
is  solely  for  his  use.  While  this  is  the  gen- 
-eral  rule,  and  we  think  tbe  correct  one,  tLere 
is  a  broad  distinction  taken  between  cases  in 
whldi  tiie  suit  is  brought  in  tiie  name  of  the 
ohlld,  and  for  the  use  of  tbe  child,  and  cases 
where  the  suit  is  brought  by  the  father  for 
damages  sufifered  by  him  in  his  own  right, 
and  he  Is  entitled  to  the  recovery,  and  -not 
the  child.  In  the  latter  case  it  is  uolformly 
beld  that  the  negligence  of  the  father  will 
bar  bis  right  to  recover.  4  Am.  &  Eng. 
Eocyclop.  Law,  p.  88,  and  not€;  Grant  v. 
FiteAlmiv.  and  Wymore  v.  Mahaika  County, 
4upra;  Wettbrook  v.  Mobile  A  0.  R,  Co.  66 
Hiss.  SaO,  14  Am.  8t.  Rep.  690,  and  note; 
Wetterberg  v.  Simua  Creek  d  K.  R.  Go,  24 
Am.  St.  Rep.  610,  and  natea,  143  Pa.  471,  and 
many  other  cases  too  numerous  to  cite. 

The  case  at  bar  is,  however,  different  from 
tiiese.  Id  this  case  the  plaintilT  Is  tbe  father 
of  the  deceased  child,  but  brings  tbe  suit, 
not  in  his  right  as  father,  but  ss  administra- 
tor, of  his  deceased  sou.  In  case  of  recovery 
he  will,  under  the  statute,  be  the  sole  bene- 
flciary,  as  next  of  kin ;  and  tbe  right  of  ac- 
tion is  so  stated  in  the  declaration,  and  nec- 
essarily fo,  for  It  has  been  held,  under  our 
statute,  ttiat  the  recovery  is  personal  to  the 
next  of  kin,  and  when  there  Is  no  next  of 
kin  there  can  be  do  recovery,  and  if  tbe  next 
of  kin  die  after  suit  instituted  the  suit  abates. 
The  suit  being  brought  in  the  name  of  Uie 
father,  as  administrator,  and  lor  the  use  of 
tbe  father,  as  sole  beneficiary  the  question 
presented  Is,  Shall  the  actiun  be  defeated  by 
contributory  negligence  on  the  part  of  tiie 
father,  or  his  agent,  the  custodian  of  the 
child  or  shall  he  be  allowed  to  recover  not- 
withstanding such  negligence,  as  the  child 
might  dof  This  question  was  presented  in 
the  case  of  Wymore  v.  Mdhaika  County,  78 
Iowa,  8»6.  also  reported  in  6  L.  R.  A.  646, 
and  is  16  Am.  St  Rep.  461,  and  was  there 
discussed,  and  directly  passed  up<Hi.  In  that 
case  tbe  court  held  that  tbe  suit  was  brought 
In  the  right  of  the  child,  and  not  of  the 
father,  and  that  If  the  facts  were  such  that 
the  child  could  have  recovered,  had  its  in- 
juries not  been  fatal,  his  administrator  might 
ncoTO  the  full  damages  sustained  by  the 
diild's  estate,  even  though  the  parent  was 
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sole  beneficiary  of  the  recovery.  The  ques- 
tion was  also  passed  upon  in  the  case  of 
Norfolk  A  W,  li.  Co.  v.  Growecioie,  88  Va. 
367,  in  which  tbe  court  said :  **  When  a  suit 
Is  by  a  parent,  for  loss  of  services  caused  by 
an  injury  to  a  child,  the  contributory  neg- 
ligence of  the  plaintiff  Is  a  good  defense; 
but  such  negligence  is  not  imputable  to  the 
child,  and  is  consequently  not  to  be  consid- 
ered when  the  suit  is  bv  the  child,  or  ita 
personal  representative;*  citing  Sbearm.  St 
Redf.  Neg.  S  48a;  Glataey  v.  iJetonvilte,  M. 
A  F.  Pau.  R.  Co.  S7  Pa.  173.  It  continues: 
"Hence,  when  the  facts  are  such  that  the 
child  could  have  recovered,  had  his  injuries 
not  lieen  fatal,  his  administrator  may  re- 
cover, without  regard  to  tbe  negligence  or 
presence  of  parents  at  the  time  uie  injuries 
were  received,  and  altfaou^  tbe  estate  Is  in- 
herited by  the  parents.  .  .  .  The  parents* 
negligence  is  no  defense,  because  it  is  re* 
garded,  not  as  a  proximate,  but  as  a  remote, 
cause  of  the  injury.  And  the  reason  lies  In 
the  Irresponsibility  of  tbe  child,  who,  itself 
being  incapable  of  negligence,  cannot  au- 
thorize It  in  another.  .  .  .  There  is  no 
principle,  then,  in  our  opinioD,  on  which 
the  fault  of  the  parent  can  be  Imputed  to  tha 
child.  To  do  so  is  to  deny  to  the  child  tlw 
protection  of  tbe  law.*  Virtually,  the  ques- 
tion was  presented  In  the  case  of  Oleeeland, 
0.  A  C.  R.  Go.  V.  Crawford,  24  Ohio  St.  641, 
IS  Am.  Rep.  688.  The  action  in  that  case 
was  prosecuted,  under  the  statute  of  Ohio, 
for  the  benefit  of  the  next  of  kin  of  the  in- 
testates. The  next  <A  kin  were  children, 
three  of  whom  were  with  their  parents,  In 
the  wagon,  at  tbe  time  of  tbe  collision.  On 
the  trial,  defendant  requested  the  court  to 
charge  the  jurv  that  if  the  persons  for  whose 
benefit  the  actions  were  brought  were  guilty 
of  a  want  of  ordinary  care,  which  contributea 
to  tbe  injury,  a  recovery  oould  not  !»  had 
for  their  beoeflt.  This  request  the  court  said 
was  properly  refused,  because,  first,  the  stat- 
ute gives  the  right  of  action  to  tbe  personal 
representative  upon  the  same  condition  tluit 
would  have  entitled  the  party  Injured  to  an 
action,  if  death  had  not  ensued.  In  Uw  case 
of  Wetterfiad  T.  LevU,  48  La.  Ann.  64,  the 
court  held  that  the  statutes  of  Louisiana  al- 
lowed two  elements  of  damages:  (1)  The 
right  of  action  for  the  damages  suffered  by 
tbe  child,  and  which  passes  to  the  surviving 
parents  by  inheritance;  (3)  the  action  for 
damages  suffered  by  the  parents  on  account 
of  tbe  loss  of  tbe  child.  The  parents  inherit 
the  first  element  of  damages  from  the  child, 
and  it  must  be  treated  as  tliough  tbe  child 
was  alive,  and  suing  for  an  injury  to  him- 
self. Ttiat  tbe  contributory  negligence  of 
the  parents  would  not  be  a  bar  to  tbe  first 
element  or  cause  of  action,  and  that  the  second 
element  of  damage,  being  personal  to  the 
parents,  and  not  inherited  from  tbe  child, 
they  must  be  free  from  negltirence  contribu- 
tory to  tbe  death  of  the  childT  On  the  other 
hand.  In  tbe  cases  of  Ohicago  v.  Ma^or,  IB 
III.  848,  68  Am.  Dec.  668;  Ohicagot.  Starr, 
42  111.  174,  89  Am.  Dec.  422;  Chicago  v. 
Huing,  88  111.  304,  36  Am.  Rep.  878,— it  is 
held  uiat  In  such  cases  the  negligence  of  the 
parent  will  bar  a  recovery  by,  me  adminis- 
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tntor,  when  such  parent  la  the  sole  benefl- 
clary.  Id  these  cases  the  doctrine  ap[>ean 
to  be  assumed  as  correct,  rather  than  contro- 
Terted  and  adjudicated,  though  nocessarlly 
iDToWed.  Bo,  likewise,  are  the  cases  of 
Grant  r.  Fiteh^rg,  160  Mass.  16;  WUuM  T. 
Doyle,  160  Mass.  49.  The  reasonlnar  and  In- 
clination of  sererni  of  the  recent  t«xt- writ- 
ers is  In  the  enme  direction.  Booth,  Street 
Bail  wava,  g  891 ;  Jones,  Neg.  Mun.  Corp.  423 ; 
Beach,  CuDtrib.  Neg.  g  131.  Tliere  are  many 
otliur  cases  bearing  more  or  less  directly  upon 
this  question,  but  tliev  need  not  be  cited, 
and  cannot  be  oonsiaered  as  controlling. 
Necessarily,  the  peculiar  provisions  of  the 
itatute  must  exercise  an  important,  if  not 
controlling,  lofluence  in  the  declslonB  of 
each  state.  Mr.  Tiffany,  in  his  worlc  upon 
Death  by  Wrongful  Act  (sees.  6&-72),  gives 
the  statutes  of  several  states,  and  discusses 
the  rules  announced  by  the  court  under  them. 
His  conclusions  are  Uiat.ln  the  Iowa,  Yir- 

Slnla,  and  Louisiana  cases,  the  reasoning  of 
le  judges  who  delivered  the  opinions  above 
referred  to  is  defective;  that  In  two  of  the 
cases  no  negligence  was  to  be  imputed  to  the 
plaintiffs,  and  in  some  the  benefit  of  recov- 
ery  is  not  confined  to  the  single  person  guilty 
of'^the  contributory  negligence,  as  In  Iowa 
and  Louisiana,  under  their  statutea,  both 
parents  are  entitled  to  recover,  and  a  similar 
rule  prevails  In  Ohio.  In  Virginia  the  re- 
coveiy  is  for  the  benefit  of  all  parties  inter- 
ested, to  be  distributed  among  the  near  rel- 
atives, and  if  there  Is  no  next  uf  kin  the 
administrator  may  still  recover  for  the  es- 
tate ;  and  only  where  there  is  a  widow,  hus- 
band, parent,  or  child  is  the  recovery  free 
from  creJitora'  claims.  By  our  statutes 
(Mill.  &  V.  Code,  g  8180),  it  Is  pmvided 
that  the  right  of  action  of  tbe  injured  intes- 
tate shall  not  abate  by  his  death,  but  shall 
pass  to  bis  widow,  and,  if  no  widow,  to  the 
children,  or  to  the  personal  representative, 
for  the  benefit  of  the  widow  or  next  of  kin. 
free  from  the  olatnu  of  creditors ;  and  by  sec- 
tion 8198  it  is  further  provided  that,  if  tbe 
deceased  had  commented  an  action  before 
his  death,  it  shall  proceed  without  a  revivor. 
By  section  8184  (Act  1888).  the  elements  of 
damage  are  fixed  on  the  basis  of  mental  and 
physical  sufifering,  loss  of  time,  and  neces- 
■ary  expenses,  and  also  the  damage  resulting 
to  the  parties  for  whose  use  and  benefit  the 
right  of  action  survives.  Under  this  statute, 
in  Loagtu  v.  Memphia  db  0.  It.  Co.,  91  Tenn. 
461,  it  was  held  that  the  mother,  as  admin- 
istratrix of  her  SOD.  was  entitled  to  recover 
whatever  the  deceased  might  have  recovered, 
and  also  any  damages  sustained  by  her,  as 
mother,  for  the  loss  of  her  son's  services. 
In  tlie  unreported  case  of  An^tmot  v.  Rail- 
road Co.  (decided  bv  this  court  at  its  Decem- 
ber term,  1898,  at  fTashville),  it  was  held 
that  the  elements  of  damHge  recoverable 
under  section  8184  embraced,  not  only  all 
that  the  administrator  miicht  be  entitled  to 
recover,  but  also  all  that  might  be  recovered 
by  the  fathtf  in  his  own  right;  and,  recov- 
«rv  having  been  had  as  administrator,  it  was 
a  bar  to  any  further  action  by  the  father,  in 
his  own  right,  for  loss  of  bis  sou's  services. 
It  is  said  the  right  to  recover  by  the  admln- 
M  L.  &  A. 


IstratoT  is  the  same  right  that  the  Intest^ 
bad  if  he  had  lived ;  but  this  is  not  (onk- 
strulng  the  statutes  together)  strictly  accu- 
rate, for  the  right  is  not  only  as  administra- 
tor, but  as  father,  and  the  damages  are  giveo' 
in  view  of  both  aspects  of  the  case,  and  em- 
brace both  rights.  The  right  is  not  stricUj 
a  desoeudible  or  inheritable  right,  but  one 
arising  out  of  the  special  statute,  and  as  to- 
Its  scope  is  governed  by  the  statute. 

Tbe  underlying  principle  In  the  whole 
matter  is  that  no  one  shall  profit  by  bis  own 
negligence,  and  to  allow  the  father,  who- 
has  been  guilty  of  negligence,  to  recover, 
notwithstaQding  that  negligence,  when  be 
brings  the  suit  as  administrator,  although 
he  could  not  do  so  In  his  own  right,  would 
defeat  this  underlying  principle  by  a  mere 
change  of  form,  when  the  entire  recovery,  Id 
either  event,  goes  to  him  alone.  Upon  prin- 
ciple, we  think  that,  no  matter  how  the  suit 
is  brought,— whether  as  adminlstn^r  or  as 
father,— It  can  bo  defeated  by  tbe  failier's 
contributory  negligence,  when  he  is  sole 
beneficiary. 

It  follows,  there  is  no  error  in  the  charge- 
of  the  court  on  this  point,  nw  In  the  record ; 
and  ^  judgment  1^  &s  court  below  i$  e^ffirmeit 
with  costs. 

We  are  well  ctnitent  with  the  result  thus 
reached,  upon  the  grounds  already  stated, 
and  the  decision  la  placed  on  these  grounds. 
Upon  a  careful  examination  of  the  whole 
testimony,  we  have  not  been  able  to  find  any 
evidence  of  negligence  on  the  part  of  the 
street-car  company;  and  the  verdict  of  the 
Jury  might  very  well  have  been  based  upon 
this  view  of  tbe  case,  and  at  the  same  time 
the  Jury  may  have  believed  there  was  uo  con- 
tributory negligence  on  the  part  of  the  father 
or  custodian  ox  the  child. 


AMERICAN  NATIONAL  BANK 
e. 

JDNK  BROS.  LUHBBR  ft  MFG.  CO.,  AppL 

CM  Tenn.  mj 

I.  An  Indorser  fi>r  whose  benefit  nn  mv 
commodijition  note  was  nubde  betog 
bound  to  provide  funds  to  meet  It  at  matarlty  la 
not  relMsed  br  lack  of  presentment,  vsoteat,  or 

notice. 

8.  An  mastgnee  of  tha  ladoiwr  nndav  ft 
8>eneral  aaslynnient  fbr  eradltovo  so  fkr 

Btasda  In  tbe  shoee  of  bis  assignor  that  aotloe  to 
him  of  non-payment  of  the  Indorsed  paper  will 

bind  tbe  lodorter. 

APPEAL  by  defendant  from  a  judgment  of 
the  Chancery  Court  for  DHvidson  County 
in  lavor  of  plaintiff  in  an  action  to  enforce  de- 
fendant's liability  as  Indorser  of  a  promissory 
note.  Affirmed. 


Norm— The  suffloteDor  of  notice  of  dMoaor 
of  negotiable  paper  given  to  an  saslgnee  fur  ored> 
Itorsof  an  Indorser  is  a  question  that  has  been  but 
little  before  the  coortsb  Tbe  above  ease  presents 
ttae  few  autboriUas  upon  tbe  subieet. 
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Tbe  faclB  sre  itated  Id  the  opinloo. 

Mr.  A.  N.  OrUfawn  for  appellaat. 

Meun.  J.  M.  OraAt  aod  J.  8.  Pilcher. 
■for  appellee: 

Inaamucb  as  all  the  notes  were  owned  bv 
tbe  American  National  Bank,  that  being  the 
bank  at  which  they  were  payable,  It  was  od- 
neceasary  even  to  present  tbein  forpayment 

Qxe  T.  Jfationat  Bank  if  Nub  Tork,  100  U. 
fl.  704.  20  L.  ed.  789. 

Not  only  was  presentment  for  payment  un- 
neoeswty,  but  protest  Itself  waa  unnecessaiy. 
Inland  bills  need  not  be  protested,  at  common 
bw,  and  this  nils  prcraUs  In  Tennessee  as  to 
-domestic  promissory  notes. 

Dan.  Nw.  Inst.  i;§  926.  B27;  Toung  v.  Bry- 
-an,  19  U.  S.  6  Wheat.  146.  S  L.  ed  226;  Union 
Bankv.  Eyde,  19  U.  8.  6  Wheat.  573,  5  L  ed. 
1188;  Burke  v.  MeBay,  48  U.  8.  2  How.  66,  11 
L.  ed.  181;  Wood  River  Bank  r.  FirU  Nat. 
Bank  «t  Omaha,  86  Neb.  744;  TWnwnd  t. 
Autd,  8  Miae.  616. 

Tba  notary's  oertlflcata  to  prima  teda  eri- 
■dence. 

Wheeler  v.  StaU,  9  Helsk.  898;  Dan.  Nee 
Inst.  6fi  926,  927. 

It  ttierefore  appears  from  the  notary's  cer- 
-tiflcate  and  eztrlnslc  proof  that  the  company 
recelTed  the  notice  of  dishonor  of  the  notes  in 
qnestloD,  because  in  this  case  the  assignee,  who 
recelred  actual  notice,  was  for  that  purpose 
■the  agent  of  the  indoraer. 

Bven  if  the  notices  were  not  received  by  the 
-defendant  corporation,  dae  diligence  is  shown 

haTO  been  exercised  In  the  endeavor  to  give 
noUoB.  If  due  diltgenoe  Is  used  in  sending  the 
ootlce  to  the  Indorsee,  It  b  immaterial  whether 
it  b  received  or  not. 

Bank  of  Golumhia  v.  Lawrenee,  26  U.  6.  1 
Pet  678.  7  L.  ed.  269;  Diekint  v.  Beal,  85  U. 
fi.  10  Pet  B72.  9  L.  ed.  538;  Harrit  v.  Robineun, 
-4&n.  8.  4  How.  886,  11  L.  ed.  1000:  Saof 
Jtat.  Bank  t.  Banbom.  88  Me.  840,  18  Am. 
Bep.  824;  Barri*  v.  Memphis  Bank,  4Humph. 
fil9:  Duntapy.  TAtmpeon.  6  Yerg.  .67:  Bank 
<f  Utiea  V.  PkiUipt,  8  Wend.  408;  Rawdon  v. 
Bedfield,  2  Saodf.  178;  Winant  r.  DaxM.  18 
3f.  J.  L.  276;  Wood  v.  CoTl.  4  Met.  808;  Cabot 
Bank  v.  RuaaOi,  4  Oray,  16B. 

Even  If  there  was  no  express  or  implied  ao- 
Hhority  to  leave  tbe  notices  at  the  office  where 
they  were  bft,  and  If  there  was  no  agencty  on 
tbe  part  of  tbe  assignee,  still  tbe  notice  was 
-snffldent  as  against  the  corporation,  because 
-the  office  of  tbe  company  will  be  conidderedas 
-the  proper  place  to  give  notice. 

min  V.  A'ieholi,  13  Allen.  448;  Jmporter$  <ft 
lfader$  Nat.  Bank  v.  Shaw.  144  Mass.  431; 
Bank  «f  UHes  t.  PkiUipt,  and  iSbso  Nat.  Bank 

Sanborn,  tupra. 

Tbe  assignee  was  apparently  anting  for  tbe 
company.  Tbb  was  anffldent  ss  agaliut  tbe 

'Company. 

SeUogff  V.  Pacific  Box  Faetory,  67  Cal.  827; 
MeFartand  v.  Pieo,  8  Oal.  Pierce  v. 

^SsAn/m,  S5  Oal.  406:  Thompton  y.  WitUanu, 
14  Oal.  i60. 

S  NotioeofdbbonorseDt  to  former  place  of  bus- 
iness tbe  indorsers,  an  Insolvent  firm,  where 
U  was  received  by  the  trustee  for  creditors,  U 
mfficient. 

Oaoeo  Nat.  Bank  v.  Shaw,  79  He.  870;  Bank 
America  r.  aUm,  liSi  Mm.  900. 
^LRA. 


If  an  Indorser  abandons  his  place  of  business 
or  residence  (a  corporation  has  no  residence 
apart  from  its  place  of  business),  no  notice  at 
all  need  be  uiveo. 

Btakely  v'  Qraitt,  6  Mass.  886;  8tory,  Prom. 
Notes,  S  816;  Wal/ter  v.  ^tetion,  14  Ohio  8t 
90,  B4  Am.  Dec.  863;  BMgeit  v.  Burgin,  88 
Vt.  861;  ^gitt  V.  Niivn,  44  Mo.  299;  Uphant 
V.  Prince.  18  Mass.  14;  Batman  t.  Joimh,  8 
Campb.  461. 

When  the  assignee  of  an  indorser  continues  in 
business  at  the  same  place.  It  may  he  Inferred 
that  tbe  assignee  had  authority  from  the 
doner  to  receive  notice  of  protest  sent  there. 

Importer$  dt  Traden  Nat.  Bank  r.  JKou, 
supra;  Berridgc  v.  Fitzgerald,  L.  R.  4  Q.  B. 
641;  Bank  of  America  v.  Shaw,  mipra. 

Tbe  notice  to  the  assienee  is  quite  sufficient, 

Bynum  v.  Apperaon,  9  Heisk.  643;  Gardner 
V.  BankofTennes»e^,  1  Swan,  420;  Stoiy,  Prom. 
Notes,  ^  290;  Story.  Bills,  g  348;  Dan.  Neg. 
Inst.  1173;  Wade,  Law  of  Notice,  g  769; 
Fatein  v.  Bubbiird,  55  N.  T.  465;  Bliea  v, 
NiehoU,  18  Allen,  448;  OaUahan  T.  Bank  ^ 
Kentucky,  82  E>.  881. 

Beard.  J.,  delivered  the  oplnlm  of  the 

court: 

This  suit  was  Instituted  against  tbe  Junk 
Bros.  Lumber  &  Manufacturing  Company,  a 
corporation,  with  its  nfus  in  Nashville,  as 
tbe  Indorser  for  value  of  certain  domestic 
negotiable  notes.  The  defendant  resisted  re- 
covery on  the  ground  that  notice  of  disbonoT 
of  tbo  paper  was  not  given  as  tbe  law  re- 
quires. A  decree  having  been  pronoanced 
asainst  the  corporation,  it  has  filed  tiie  record 
fo  this  court,  and  tfao  action  of  the  court  be- 
low in  overruling  thb  defense  Is  assigned  si 
error. 

Before  coming  to  the  general  question 
raised  by  tbe  assignments.  It  is  proper  to  dis- 
pose of  five  of  these  notes,  which  are  shown 
by  tbe  proof  to  have  been  made  for  the  ac- 
commodation of  tbia  corporation,  and  after- 
wards indorsed  by  it  to  tbe  complainant.  As 
to  these  notes,  their  makers  stood  in  tbe  situ- 
ation of  sureties  to  the  indorser,  and  it  was 
tbe  latter's  duty  to  provide  funds  to  meet 
tbe  maturity,  and  it  waa  therefore  bound 
to  the  bolder  wlthont  presentment,  protest 
or  notice.  3  Am.  &  Bog.  Encyclop.  Law, 
p.  899;  S  Dan.  Neg.  Inst  ^1086  ;  8  Ran- 
dolph, Com.  Paper,  %  1305 ;  92(Mu(;  v.  Fiuer, 
10  Heisk.  48.  Thus  dispoelng  of  those  five 
notes,  tbe  question  recurs  as  to  the  liability 
of  the  defendant  as  indorser  of  the  remaining 
thirty-five.  The  facta  disclosed  In  the  record 
are  that  for  a  considerable  period  of  time  the 
Junk  Bros.  Lumber  &  Hanufacturing  Com- 
pany was  engaged  In  manufacturing  in  Nash- 
ville, with  its  business  office  located  at  tbe 
comer  of  First  and  Woodland  streets  in  that 
ctty.  Its  books  were  kept  there,  and  there 
Ita  mail,  with  that  of  tbe  principal  officers 
and  its  various  employ^  waadellvered.  On 
the  28th  of  May.  1893,  the  corporation,  being 
insolvent,  made  a  general  assignment  of  all 
ita  property,  both  real  and  personal,  to  one 
Stainback.  as  assignee,  for  the  benefit  of  all 
its  creditors.  This  assignment  was  a  full 
surrender  to  the  assignee,  and  by  its  terms 
"vested  him  witb  all  powers  and  authority 
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to  do  &11  acts  and  things  wblch  may  be  nec- 
essary Id  the  premises  to  the  Tull  extent  of 
the  trust"  created,  and  it  authorized  him  "to 
ask,  demand,  recorer,  and  receive  of  and  from 
ali  and  every  person  or  persons  all  property, 
debts,  and  demands  due.  owing,  and  belong- 
ing to"  said  assignee,  and  "to  give  acquit- 
tances and  discbarges  for  the  same."  "to  exe- 
cute and  deliver  deeds, "  and  to  use  the  name 
of  the  assignor  wheoever  the  purpose  of  the 
trust  required.  Immediately  on  the  execu- 
tion of  the  assignment  the  assignee  took 
charge  of  the  property  covered  by  it,  and 
Went  into  powaalon  of  the  oG9ce  of  Ibe  cor- 
poration, with  Its  books,  iron  safe,  etc.,  and 
employed  at  this  office  a  young  man  to  do 
audi  clerical  work  as  was  required  in  the 
administration  of  tbe  trust.  For  a  limited 
time  after  the  day  of  the  appointment  with 
the  old  employfe  of  the  corporation,  he  con- 
tinued to  nin  Its  machinery,  for  the  purpose 
of  converting  its  raw  material  into  manu- 
factured goods.  In  winding  np  the  sfTairs 
of  this  trust  he  took  Into  his  service  as  f>uch 
assignee  one  Spain,  who  was  a  stockholder, 
as  well  as  the  director  and  general  manager 
of  this  corporation  at  the  date  of  the  assign- 
ment, and  who  continued,  according  to  the 
testimony  In  the  case,  to  sustain  these  rela- 
tions to  it  after  that  date.  It  Is  true,  the 
duties  imptMed  by  the  assignee  upon  Spain 
made  it  necessary  for  him  to  be  principally 
In  the  yard  and  about  the  plant;  but  the 
proof  is  that  he  was  in  this  omce  every  day, 
and  sometimes  more  than  once  during  the 
day.  The  mall  of  the  corporation  was  de- 
livered there  as  before,  and,  assuming  to  be 
entitled  to  the  control  of  it,  the  assignee 
opened  it  personally  or  by  his  clerk,  and  gave 
It  such  attention  as  it  required ;  and  no 
officer  of  the  corporation  ever  called  in  ques- 
tion his  right  to  control  it,  although,  in  the 
Dature  of  things,  all  the  officers  must  liave 
known  tliat  he  was  receiving  It,  and  so  deal- 
ing with  it.  After  the  assignment,  tbe  cor- 
poration abandoned  business,  and  all  of  its 
executive  officers  (with  the  single  exception 
of  the  general  manager)  were  scattered,  and 
each  one  pursued  his  own  private  affairs  at 
other  points  In  the  city  of  Nashville.  After 
that  time  it  had  no  other  office,  and  there 
were  bat  two  meetings  of  the  board  of  di- 
rectors, and  these  were  held  in  pri  vate  offices, 
and  with  regard  to  past  and  unimportant 
transactions.  Beginning  with  the  date  of  the 
assignment,  and  for  several  months  there- 
after, the  paper  sued  on  matured,  and  pay- 
ment on  proper  demand  having  been  refused, 
it  was  prot^tod  by  the  notary  public,  kdA 
notice  of  the  protest  In  each  Instance  save 
two  was  directed  by  him  to  the  corporation 
by  name,  and  was  left  by  bim  at  the  office 
heretofore  mentioned.  In  tbe  two  excepted 
cases  or  instances  tbe  notices  were  addressed 
to  "George  W.  Stalnback,  Assignee  of  the 
Juok  Bros.  Lumber  and  Mfg.  Co."  In  all 
these  cases,  as  notices  were  received,  the 
clerk  of  the  assignee  entered  a  memorandum 
of  the  protest  In  the  books  of  the  corporation, 
kept  by  bim,  and  generally  deposited  these 
notices  in  the  safe.  The  officers  of  the  cor- 
poration insist  that  they  did  not  receive  these 
notices.  Conceding  this  to  be  tiw.  is  the 
28  L.  R  A. 


defendant  bound  as  indorser  under  the  fore- 
going facts,   notwithstanding  the  lack  of 
actual  receipt  of  these  notices?   Where  the 
indorser  has  failed  to  receive  notice,  he  is 
discharged,  unless  the  holder  can  show  that 
he  has  used  due  diligence  in  his  effort  to 
communicate  notice.    Where  this  can  be 
shown,  however,   It  Is  Immaterial  that  the 
notice  does  not  reach  the  indorser.  HarrU 
V.  Bohinton,  4S  U.  8.  4  How.  838.  11  L.  ed. 
1000.    So  it  is  that  legal  notice  is  not  nec- 
essarily actual  notice.   Baeo  Nat,  Bank  v. 
Sanborn,  03  Me.  840.   Thus,  an  indorser  who 
changes  bis  residence  without  tbe  knowledge 
of  tbe  holder  of  the  protested  paper  is  bound 
by  notice  sent  to  his  former  place  of  resi- 
dence. If  the  bolder  Is  not  guilty  of  negli- 
gence in  his  failure  to  have  knowledge  of  Uie 
change.    In  such  a  case  tbe  holder,  in  tlw' 
absence  of  any  fact  to  put  bim  on  inquiry, 
can  well  assume  that  the  indorsor's  residence 
continues  where  it  formerly  was.    He  is  not 
bound  to  go  upon  the  street  to  ascertain  a 
fact  which  he  has  the  right  to  assume  be  al- 
ready knows.    8aco  2iat.  Bank  v,  Sanborn, 
supra;  Bank  of  Vtiea  v.  PhiUipt,  8  Wend. 
408 :  Bequa  v.  CoUint,  61  N.  Y.  148 :  2  Dan. 
Neg.  Inst,  g  1083  ;  3  Randolph,  Com.  Paper, 
§  1281 ;  Uarrit  v.  Mempkit  Bank,  4  Humph. 
619.  The  well-eatabl  ished  rule  is  that,  WMr» 
personal  notice  is  not  given,  the  notice  must 
be  sent  to  the  place  wnere  the  Indorser  will 
be  moat  likely  to  receive  it,  and  if  there  is 
reasonable  diligence  exercised  by  ibe  holder 
in  ascertaining  this  place,  this  is  all  tbe  law 
demands.   Bank  <tf  Amtriea  v.  AAois,  Itt 
Mass.  290,  Is  in  many  respects  similar  to  this 
case,  and  will  serve  to  illustrate  this  role. 
The  facts  in  that  case  were  that  P.  Sbaw  & 
Co.  had  done  business  at  268  Purchase  street, 
in  Boston,  and  while  so  engaged  Indorsed  the 

Saper  in  question.  Before  lis  maturity  the 
rm  became  Insolvent,  and  made  a  general 
assignment  to  one  Wyman  for  the  benefit  of 
their  creditora.  The  assignee  took  possession 
of  tbe  office  of  the  Arm,  and  used  It  in  tbe 
administration  of  his  trust,  but  he  permitted 
the  sign  of  the  firm  to  remain  tacked  to  the 
door.  At  the  maturity  of  the  paper,  F.  Shaw 
was  a  fugitive  from  Massachusetts,  and  in 
hiding  In  Canada.  The  notice  of  protest, 
addressed  by  the  notary  to  the  flim  by  its 
proper  name,  was  left  by  him  at  this  office. 
F.  ^tiaw,  when  subsequently  sued  on  this 
paper,  defended  upon  the  ground  that  this 
notice  was  iiot  sufficient  to  bind  him,  but  the 
court  held  that  it  was  good,  "  because  it  was 
sent  to  what  bad  been  the  place  of  btuinesa 
of  the  firm,  where  its  affairs  were  actnallT 
in  process  of  settlement  under  the  trust."  It 
is  true  that  in  the  opinion  announced  the 
fact  of  Sbaw  being  a  lugttlve  at  the  time  of 
the  notice  is  given  its  due  weight  by  the 
court,  but  thisVas  not  by  any  means  control- 
ling in  the  conclusion  reached.  So  in  £Ib 
parte  Baker,  L.  R  4  Ch.  Div.  798,  the  facts 
were  that  Bellman  &  Co.,  who  had  done 
business  at  "Oak  Brewery,"  but  were  na 
longer  doing  so,  drew  drafts  on  one  Hay, 
wbrch  were  dishonored.  Before  their  ma- 
turity. Bellman  bad  become  bankrupt,  and 
a  trustee  had  been  appointed  for  his  estate. 
Notice  of  dishonor  was  directed  to  th*- 
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drawers  at  *  Oah  Brewery, "  and  yet,  in  the 
aboence  of  proof  tbat  tbe  trustee  was  in  poe- 
session  of  uie  old  place  of  busineBs  of  the 
firm,  the  notice  wna  held  to  be  sufflcieot. 
AcaiD.  in  Vaaeo  Nat.  Bank  v.  Shaw,  70  Me. 
87n,  up<KitM:ta  like  those  (wnsldered  in  Bank 
America  T.  Bhata,  tupra,  and  in  an  action 
acainat  tlie  tndorwra,  Uie  court  Bays:  "No- 
ttces  were  addiessed  to  them  at  tbeir  former 

filace  of  buainess,  where  tbeir  affairs  were  be- 
ag  settled  by  a  trostee  to  whom  they  had 
made  an  auisnment  for  the  benefit  of  their 
creditOTB,  andwe  bare  no  doubt  that  the  no- 
ticeawero  received  by  the  latter.  Koticesso 
KDt  and  nuiled  are  suffioient"  It  is  unnec- 
essary to  extend  tlie  discussion  of  this  ques- 
tion. It  is  sufficient  to  say  that,  in  view  of  all 
the  facts  of  this  case,  as  well  as  in  the  light 
of  tbo  authorities,  we  bare  no  hesitation  in 
holding  tbat  the  corporation  is  liable  as  in- 
dorser  on  all  tliiii  paper  where  notices  of  pro- 
test wan  addressed  to  It  In  its  ooiporate 
name. 

But  it  is  insisted,  however,  tbat  at  least 
the  corporation  is  not  1  iable  on  the  two  notes, 
the  notices  of  the  protest  of  which  were  ad- 
dressed by  the  notary  to  "G.  W.  Stainback, 
Assignee  of  the  Junk  Bros.  Lumber  and  Mfg. 
Co. "  Whether  notice  of  protest  to  the  trustee 
of  a  iMnkrapt's  estate  or  to  tbe  assignee  of 
an  insolvent  assignor  making  a  general  as- 
signment is  sufQcient,  has  been  the  subject 
of  uncertainty  of  opinion  with  some  of  tbe 
text-writers  and  of  conflict  among  others. 
Ur.  Byles  in  his  work  on  Bills  (Wood's  ed.) 

L 294,  says:  "If  the  drawer  of  a  bill  becomes 
fikrupt,  notice  must  nevertheless  be  given 
to  him,  whether  a  trustee  be  appointed  or 
not.*  A  number  of  English  cases  are  cited 
tj  the  author  in  his  note  to  this  text,  some 
of  which  support  It  and  others  do  not.  Pai- 
ions  says:  "If  a  person  entitled  to  notice 
be  bankrupt,  notice  should  be  given  to  him, 
if  the  asaignees  are  not  yet  appointed.  If 
they  are,  notice,  perhaps.  ahoaicTbe  given  to 
them,"  etc  1  Parsons,  Notea  A  Bills,  600. 
Judge  Story  says :  "If  the  party  entitled  to 
notice  be  a  bankrupt,  and  assignees  have  been 
appointed,  and  the  holder  knows  it,  notice 
should  tie  given  to  them."  Story,  From. 
Kotes,      m.    Hr.  Daniel  says:   "If  the 

rrty  be  a  bankrupt.  It  la  best  to  give  notice 
him,  and  to  his  assignee  also.^  If,  how- 
ever. "  given  to  the  assignee  alone,  it  would 
probahly  be  sufficient. "  2  Dan.  Neg.  Inst. 
I  lOOa.  On  the  other  hand,  Hr.  Chltty  says : 
"If  the  party  entitled  to  notice  be  a  bank- 
rupt, notice  should  be  given  to  him  before 
the  cliolce  of  assignees,  and  after  such  choice 
tothem."  Chltty.  Bills,  p.  228.  The  author 
ftf  the  artide  on  bills  ana  notes  (Hr.  Charles 
Heirlll  Hough,  of  tbe  TSew  Tork  bar)  In  2 
Am.  ft  Eng.  Encyclop.  Law,  p.  412,  says : 
"Upon  the  bankruptcy  of  an  Indorser,  and 
bccftnv  the  appointment  of  an  assignee,  the 
S8L.B.A. 
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bankrupt  himself  Is  the  proper  person  to 
notify ;  but  tbe  assignee,  when  appointed, 
should  receive  all  notices  of  dishonor."  Mr, 
Tiedeman  says :  "  If  the  drawer  or  Indorser 
be  bankrupt,  notice  should  be  given  to  the 
assignee.  If  there  be  fme,  particularly  if  the 
party  has  absconded.*  In  one  of  tbe  latest, 
and  perhaps  the  most  elaborate,  of  the  trea- 
tises on  the  subject  of  commercial  paper — 
that  of  Mr.  mndolph — the  author  says : 
"After  the  drawer  or  indorser  of  a  bill  has 
become  bankrupt,  notice  of  Its  dishonor  must 
be  given  to  him  or  to  his  assignee.  If  an 
assignee  has  been  appointed,  and  his  ap- 
pointment is  known,  tbe  notice  should  be 
given  to  him,"  8  Randolph,  Com.  Paper, 
i  1348.  Mr.  Wade,  In  his  work  on  Notice, 
says :  "  When  the  indorser  or  drawer  becomes 
bankrupt  subsequent  to  drawing  or  indorsing 
the  bill  or  note,  the  notice  should  be  eiven 
to  the  assignee,  when  one  has  been  selected 
prior  to  the  dishonor  of  the  Instrument.* 
This  question  seems  to  have  been  considered 
and  determined  in  only  three  of  the  Amerclan 
courts.  The  supreme  court  of  Kentucky, 
in  Callahan  v.  Bajik  of  Kentucky,  82  Ky.  281. 
in  tbe  case  of  a  voluntary  general  assign- 
ment for  the  benefit  of  creditors,  after  a  full 
and  careful  consideration  of  the  anthoritiee, 
announced  as  the  law  of  tbat  state  that  notice 
to  the  assignee  In  such  an  assignment  would 
bind  the  indorser  and  his  estate,  and  this 
upon  the  ground  tbat  by  this  act  of  the  as- 
signor be  was  under  tbe  assignor,  In  a 
qualified  sense  at  least,  the  general  repre- 
sentative of  his  indebtedness.  On  the  other 
band  the  supreme  court  of  Ohio  In  Emm  v. 
Vinton  Nat.  Bank,  48  Ohio  St.  MS,  64  Am. 
Rep.  81S,  hy  a  majority  opinion,  declined 
to  recognize  the  authority  of  this  case,  mak- 
ing a  distinction  between  an  assignee  under 
a  voluntary  general  assignment  and  an  as- 
signee in  bankruptcy.  In  this  latter  case, 
however,  there  is  a  strong  dissenting  opinion 
by  two  of  the  Judges  of  uat  court.  In  which 
the  soundness  of  tne  rule  as  announced  by 
the  Kentucky  court  Is  earnestly  insisted  up- 
on. Tbe  case  of  Caaeo  Nat.  Sank  v.  8hav>, 
70  Me.  876,  Is  In  harmony  with  the  rule  In 
Callahan  v.  Bank  of  Kentucky,  eupra,  al- 
though tbe  latter  case  Is  not  mentioned  in  the 
opin  ion  of  the  court.  This  question  has  bean 
heretofore  undetermined  in  this  state,  aud  we 
are  at  liberty,  therefore,  to  establish  that 
rule  which  Is  most  in  accord  with  what  we 
conceive  to  be  tbe  weight  of  authority  and 
reason.  We  are  satisfied,  therefore,  to  hold 
the  law  to  l>e  that,  whenever  a  general  assign- 
ment la  made  as  contemplated  by  our  law, 
tbe  assignee  In  such  assignment  so  far  stands 
in  the  shoes  of  his  assignor  that  notice  to  such 
asslcnee  of  the  nonpayment  of  Indorsed  paper 
wiirbind  such  Indorser. 
The  Judgment  ^  the  court  bdem  it  t^lnud. 
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City  of  LTTTLB  ROCK.  Appt., 
t. 

Edward  FITZOSRALD. 

(M  Ark.  4UJ 

The  power  to  require  ^a41ii§'  fbr 
■idewaUcs  to  not  included  in  tbe  ■tatutorj' 
power  to  require  lot-ownen  to  build  mad  mala- 
taln  tide  walk*. 

(OetoberSr,  UHJ 

APPEAL  by  phdotifF  from  a  judnoeot  of 
tbe  Circuit  Court  for  Pnlaakl  Couoty  re 
Tenlnff  a  ludgmeDl  of  tbe  PoHce  Court  of  the 
dty  of  Little  Bock  couTictiog  defendant  of 
TlolatiDC  a  city  ordinaDce  In  reference  to  the 
laying  «  ddewalb.  Afflrmad. 

Statement  by  Wood*  J. : 

Tbe  Act  of  March  21,  1885,  provides  (sec. 
3) :  "lliat  in  order  to  better  provide  for  the 
public  welfare,  safety,  comfort,  and  con- 
venienoB  of  their  InbabitantB.  the  following 
enlarged  and  additional  powers  are  hereby 


conferred  npon  cities  of  tbe  first  class,  tIz.  : 
To  regulate  tbe  use  of  sidewalks,  and  all 
structures  and  excavations  thereunder,  and 
to  require  the  owner  or  occupant  of  any 
premises  to  keep  the  sidewalks  in  front  or 
alongside  tbe  same,  free  from  obstruction, 
and  to  build  and  maintain  suitable  pavement 
or  sidewalk  improvements  therealonfr  wheo* 
ever  the  same  may  become  necessary  to  the 
safety  or  convenience  of  travel,  and  to  desie- 
nate  the  kind  of  sidewalk  improvement  to  be 
made  and  the  kind  of  material  to  be  used  by 
such  owner  or  occupaot,  and  tbe  time  within 
which  such  improvement  Is  required  to  be 
completed.  Provided  the  kind  and  character 
of  sidewalk  improvement  for  the  same  street 
and  block  shall  be  uniform.  Such  sidewalk 
Improvement  shall  be  ordered  either  by  a 
general  ordinance  for  all  property  owners  or 
occupants  on  a  certain  street  or  streets,  or 
within  a  certain  quarter  where  the  necessity 
therefor  Is  general  to  that  extent  or  by  a 
resolution  or  order  adopted  by  tbe  city  coun- 
cil, and  notice  served  upon  the  particular 
individoals  owning  or  occupying  premlaei 


tfOiMj-Oianflng  expense  of  grading  for  Mewcttk 
upon  abutUna  owner. 

In  the  eaae  of  JimsM  Rook  v.  ritzasEALO  It 
WHS  held  that  the  dty  bad  bo  power  to  require  tbe 
owner  of  abutting  property  to  grade  for  side- 
walks  under  Act  March  21.  1885,  providing  that  the 
otty  might  require  tb»  ownw  or  oooupant  "to 
bnlM  and  maintain  suitable  sidewalk  Improve- 
ments,"  as  the  power  to  require  grading,  not  being 
granted  lo  ezi»ea  terms,  should  not  be  .Included 
toy  in^rpretatlon  unless  reasonably  or  neoenarlly 
Implied.  Therefore  an  ordinance  under  that  stat- 
Qt«  requbing  tlw  abutting  owner  to  buUd  a  side- 
walk and  excavate  seven  or  eight  feet  would  be 
partial,  unfair,  unreasonable,  and  v(dd. 

This  strict  noDStniotion  of  sooh  statutes  has  been 
uniformly  adopted. 

In  Byan  v.  Altsobul.  XOB  CU.  174,  It  wss  held  that 
under  OaL  Stat.  1686, 1  S,  p.  147,  authorizing  an  as- 
cessment  on  property  on  ooe  side  of  the  center  line 
of  tbe  street,  except  for  grading,  curbing,  etc  an 
auessment  for  macadamlsiDg  and  for  sidewalk 
which  included  grading,  was  hdd  void,  where  tbe 
work  was  begun  prior  to  the  Amendment  of  ISBD, 
repealing  the  exception. 

And  gradlog  for  sidewalks  cannot  be  Imposed 
against  the  abutting  owner  under  an  ordinance 
providing  for  the  assessment  for  paving  a  side- 
walk, and  "  that  the  expense  of  its  construction 
shall  be  assessed  against  abutting  owners,  but  no 
part  of  grading  the  streeta,  setting  the  curbstoDes, 
or  paving  tbe  gutters."  Dlokinson  v.  Worcester, 
ISSHass.  666. 

Even  where  the  charter  seems  to  give  the  power 
to  require  tbe  grading  by  tbe  abutting  owner, 
-some  cases  bold  that  tbe  city  must  grade,  as  under 
a  charter  giving  tbe  city  a  lien  on  abuttlog  lands 
where  tbe  owner  neglects  to  perform  "  the  things 
required  by  an  order  of  tbe  common  council  for 
making,  raising,  grading,  paving  or  flagging  any 
«idew8lk  in  the  city  adjacent  to  said  land."  Bill- 
house  V.  New  Haven,  62  Oonn.  8U:  Tale  Oollege  v. 
New  Haven,  117  Oonn.  1. 

In  Lewis  t.  New  Britain,  82  Oonn.  668,  where  the 
charter  was  similar  to  that  of  New  Haven,  it  was 
«ald  that  the  owners  of  abutting  land  may  be  oom- 
pelled,  at  their  own  expense,  to  grade  the  front  of 
-tiietr  land  for  sldewalkB. 
«8  L.  R.  A. 


But  the  question  Involved  in  tliat  case  was  tbe 
right  to  add  the  cost  of  future  grading  and  sld^ 
walk  to  damages  In  laying  out  a  street.  And  bk 
reference  to  Ibis  dedsloa  tbe  court  In  Hlllbouse  v. 
New  Haven,  aupro,  says  the  court  had  no  oocasloa 
to  draw  tbe  line  of  distinction  stated  in  Tale  Col- 
lege V.  New  Haven,  fupro,  between  such  grading 
as  Is  Involved  in  the  construoUon  of  tbe  street 
"  for  iu  enUre  width  at  tbe  proper  grade"  and 
such  as  is  Incident  to  the  construction  of  tba  side* 
walk  upon  the  sides  of  the  street,  and  at  tbe  r»> 
quired  level  above  tbe  roadway,  sinoe  either 
would  be  grading,  though  tbe  latter  would  be, 
more  strictly  speaking,  what  tbe  oharter  pre- 
scrllwd  a  grading  for  sidewalks,  and  the  latter 
alone  was  in  tbe  mind  of  tbe  court. 

Bo  under  a  power  to  construct  sfdewalks  giving 
a  lien  "  for  the  oonstruotlon  of  such  sidewalk  or 
pavement,"  tbe  cost  of  grading  cannot  be  aaooosed 
against  the  abutting  owner.  Bmlth  v.  St.  Louis 
Uut.  L.  Ins.  Go.  8  Tenn.  Gh.  B8L 

And  where  the  charter  provided  for  grading  and 
paving  a  eddewalk  and  asseesment  to  be  made 
against  the  lot  or  block  abutting  thereon,  it  was 
held  to  be  contrary  to  tbe  lUinola  constitution  re- 
quiring a  public  Improvement  to  be  asscaaod  upon 
all  the  property  benefited  by  the  improvement, 
and  fn  jvoportlon  totbebenefltsreoeived.  Ottawa 
V.  Spencer.  40  HI.  211. 

Bo  in  New  Jersey  a  charter  provision  that  the 
whole  expense  of  a  street  Improvement  shall  be 
Imposed  on  the  abutting  ownen,  making  no  limi- 
tation In  respect  to  the  matter  of  benefits,  to  held 
void  as  applied  to  aasessments  for  a  wooden  pav^ 
ment.  Bogert  v,  Elizabeth,  27  N.  J.  Bq.  668. 

Under  a  charter  providing  that  the  oouocU  may 
require  grading  and  sidewalks  to  be  done  by  the 
owners  or  oocupanta  of  lots  fr(»itiog  on,  or  ad- 
joining the  streets, it  to  that  the  dty  may 
order  a  street  to  be  regulated,  graded,  and  paved 
at  tbe  expense  of  the  owners  or  oocupants  of  ^e 
lots  fronting  on  it,  and  a  tax  for  such  nading  and 
sidewalks  was  sustained  but  the  mode  of  appnr* 
tlonmsnt  was  not  shown.  State  V.  New  Bruna- 
wlck,  90  N.  J.  L.  896. 

In  Steetton  v.  Booeer.  162  Pa.  630,  it  was  held  that 
the  term  "grading"  In  a  dty  oharter  to  oonstrued 
to  mean  "ovdinary  lllUng,"  a  foot  or  two,  perhaga 
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where  the  ipeclftl  neeeMlty  exists,  and  In 

either  case  tne  city  shall  wre  power  to  en- 
force oliedience  to  such  sidewalk  ordioaQce, 
ender,  resolution  at  notioe  by  the  Imposition 
of  fines  upon  such  owner  or  occupant  failing 
or  refuaf  ng  to  obey  the  same,  upon  conviction 
thereof  ia  the  police  court,  In  like  manner 
and  with  like  consequences  and  effect  as  for 
a  TlolatioD  of  any  other  ordinance  of  such 
city,  and  each  day  that  such  failure  or  refusal 
Is  continued  shall  constitute  aseparateoffense ; 
and  In  case  such  sidewalk  Improvement  shall, 
after  the  owner,  or  bis  agent,  upon  notice  has 
failed  to  fix  the  same,  be  constructed  by  an 
occupant  who  holds  the  premises  as  a  tenant 
or  lessee,  he  shall  have  the  right  to  deduct 
the  cost  thereof  from  the  rent  that  may  be  due 
or  to  become  due  from  him,  or  to  hold  the 
possession  of  the  premises  for  such  time  as 
the  rental  value  thereof  shall  be  sufficient  to 
reimburse  him  for  such  cost;  Init  nothlog 
herein  contained  shall  be  so  construed  as  to 
prevent  such  city  from  proceeding  by  civil 
action,  or  in  any  other  manner  provided  by 
existing  laws."  Accordingly  the  city  couo* 
cll  of  the  city  of  Little  Bock  passed  Ordi- 
nance Na  81,  which  provides:  "Whereas, 
It  hju  become  necessary  lor  the  safety  and 


convenience  of  travel  upon  the  streets  of  said 
city  of  Little  Rock  that  sidewalks  be  built, 
constructed,  and  maintained ;  therefore,  be  it 
ordained  by  the  city  council  of  the  cl^  of 
Little  Rock :  Seetion  1.  That  the  owner  or 
owners  respectively,  and  in  their  default  the 
tenants  or  occupants,  by  lease  of  each  and 
every  lot  or  block  or  any  part  thereof  abut- 
ting on  any  street  In  the  city  of  Little  Rock 
are  reouir^  to  build, construct,  and  maintain 
hereafter,  a  sidewalk  along  each  and  every 
lot  or  block  or  part  thereof  held  by  them 
where  the  same  abuts  upon  any  street  In  the 
said  city,  of  the  kind  and  material  as  by  this 
ordinance  required."  Section  2  names  the 
streets  on  which  sidewalks  are  to  be  built, 
and  deslgnstes  the  kind  of  material  to  be 
used  on  these  streets,  and  provides  that  the 
sidewalks  are  to  be  "properly  laid,  well 
built,  subject  to  the  approval  of  the  eltj 
euKineer."  Section  4  provides  "that  all  the 
sidewalks  mentioned  in  this  ordinance  shall 
be  built,  constructed,  and  mainuined  at  the 
proper  grade  established  by  the  city  en- 
gineer," and  apeciflca  the  width  for  the  side- 
walks. Section  5  makes  a  failure  or  refusal 
to  comply  with  the  provisions  of  the  ordi- 
nance witiiln  s  certain  time  a  mlademeiinor, 


more,  but  the  queatlon  Involved  was  aa  totlw  right 
to  recover  from  the  abutting  owner  tlte  ooat  of  a 
retaining  wall;  and  It  was  raid  that  It  would  be  un- 
just to  grade  the  public  driveway  at  the  publio 
expense,  and  then  compel  the  abuttlon  owner  to 
gnde  the  public  footway  at  his  own  expense. 

In  Wtotar  v.  Phlladelphta,  80  Fa.  B0&.  21  Am.  Rep. 
US,  It  was  held  that  Pa.  Pampb.  lawe,  8»,  author- 
ising r^ulaHoa  at  the  expense  of  the  adjoining 
owner,  and  to  grade,  pave,  and  repair,  oiah  sod 
leourb  footways  orildew*Iks,dMnotaatbortn  the 
elty  to  rebuild  a  good  sidewalk. 

And  Id  Philadelphia  v.  Henry,  lU  Pa.  88,  It  was 
held  that  obRQglng  the  grade  will  not  Butfaorlse  an 
aflsessmenl  for  grading  and  repairing,  where  there 
wasa  good  pavement  already  built,  made  two  years 
twfore  the  grade  was  established,  as  the  power  to 
lax  In  lucb  oases  Is  based  on  special  benefits. 

Bat  In  Oreeosburg  v.  Young.  68  Fa.  Z80,  It  was 
lield  that  an  abutting  owner  was  liable  (or  grading 
and  paving  the  sidewalk  In  front  of  his  property, 
noder  a  olty  charter  authorising  the  burgeaes  to 
keep  the  streets  in  repair  and  to  amem  and  oolleet 
a  tax  for  soeb  purpose  and  tbe  Pennsylvania  Bo- 
tough  Aot  of  1861,  ^viag  the  authorities  tbe  right 
Co  require  stdewnlka  to  be  graded  and  paved  by  lot 
owners:  and  it  was  said  that  In  tboee  oases  where 
iwopertr  owners  are  reqalted  by  ordinanoes  to  do 
tt.— the  expanse  of  grading  and  paving  the  entire 
street  in  front  of  their  respective  propettlee.— no 
oonstltutlonal  dlflcuJty  Id  tbe  way  of  legislation 
has  been  JudloisUy  sanalomd  tai  any  casb" 

In  Iowa  It  was  held  that  the  legislature  can  a» 
thorlse  monlolpalitlea  to  ImpoM  upon  abuUlng  lou 
tbe  cost  of  street  Improvements  and  this  power  to 
apbeld  In  a  case  where  the  aaseasment  was  tor  tbe 
ooat  of  sidewalks  Inoluding  the  grading  therefon 
Warren  v.  Henly.n  fown,  IL 

Bat  undOT  tbe  ebarter  of  Lebanon,  Ohio,  provid- 
ing that  the  town  counoU  shall  have  tbe  power  to 
require  **all  owners  o(  a  lot  ...  to  make  pave- 
meoti  or  sldewaiks  ...  In  oonformitr  with  saoh 
grade  as  the  town  oouDoll  sludl  direct,"  and  on  fall- 
ore  to  comply,  the  town  may  omtstniet  tbe  same 
and  reoover  the  oosts  and  ezpeoae  against  the 
^oinletor.  It  was  said :  "Tbe  least  onerous  way  In 
wfaioh  tbe  Improvements  can  be  made.  In  our  small 
towns,  to  to  Impose  opoa  the  proprMocs  at  lots. 


SS 


more  Immediately  benefited  by  tbe  work,  thedn^ 
of  grading  and  paving  tbe  walks,  eto«  oontlguons 
to  their  own  premises,  and  euob  mode  of  nmrw 
mont  Is  not  contrary  to  the  ooosUtutlooal  provis* 
Ion  agnlnst  taking  private  pcoiterty  fwpnbUo  bm- 
eflt  without  eompeneatkm.  BonsaU  v.  Lebanon,  19 
Oblo,418. 

Other  cases  hold  that  tbe  assessment  for  Improve- 
ment In  filling,  grading,  excavating  for  sidewalks 
should  be  assessed  by  prorating  the  same  aiiainit 
the  properry  abutting  thereon  which  pro  ratals  to 
be  on  the  lot,  block,  or  street  Improved,  aooordlng  ' 
to  tbe  provisions  of  statute  or  ofaarter.  In  these 
cases  tbe  question  was  as  to  the  manner  of  assess- 
ment, and  U  a  prorating  to  required  tn  a  certain 
manner  any  other  prorating  or  apportionment 
will  render  tbe  assessment  void. 

Bo  under  a  charter  providing  for  paring  streets 
and  apportionment  of  oosts  "equally  on  the  lot 
holden"  on  the  square,  tbe  aasessment  <xi  a  lot  for 
giadiogand  paving  sidewalks  oannot  ezoeed  the 
proportionate  oost  of  the  entire  work  done  oppo- 
site  to  the  lots  respectively  on  the  same  square  al- 
tbongh  by  reason  of  a  deep  out  and  stone  wall  tbe 
ooat  of  work  Id  front  oftbat  lot  exceeded  tbeavar- 
age  charge  upon  the  entire  square.  Lexlngtm  v* 
HcQnUlan, »  Dana.  614,  SB  Am.  Dee.  IfiV. 

8o  an  assessment  obajrging  die  entire  expense  tn 
front  of  a  lot  on  the  same  to  voM,  under  a  charter 
providing  for  gndfaig  and  making  sidewalks,  and 
requiring  that  the  section  ordered  lmprov«l  shall 
be  treated  as  a  whole  and  that  wbeoi  tbe  whole 
amount  of  tax  to  be  raised  for  that  wori[  to  asoer> 
talned,  it  shall  be  equalised  among  tbe  various  lou 
aooordlng  to  their  front  or  siae.  State  v.  Portage, 
It  Wis.  668  14  Wis.  661. 

Where  the  olty  charter  antbortsed  tbe  olty  to 
eoDstruot  sldewalkSt  the  east  of  wtakih  was  to  bo 
defrayed  by  t  he  owners  of  tbe  lot  fkontlDg  thereon, 
and  the  ordinanoe  provided  that  tbe'ooet  of  filling, 
raising,  ourblng,  and  paving  each  separate  sld^ 
walk  should  be  assessed  ss  soon  as  eaofa  sidewalk  in 
eaoh  sepamte  block  to  completed  by  prorating  the 
oost  of  filling,  raising,  curbing,  and  paving  against 
each  separate  lot,  wad  It  was  objected  that  tbe  as- 
sessment for  paving  was  not  vahd.  It  was  said  thai 
Ktbeooottaot  had  been  to  fill  In  tbe  sidewalk,  at  a 
nnUOrm  piloe  per  square  foot  wlthoat  regard  to 
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ftnd  fixes  the  penalty,  upon  conviction  in  the 
police  court,  at  a  one  of  t3-50,  each  day's 
failure  or  refusal  coattltutlog  a  separate 
oflense. 

The  defendant,  Edward  Fitzgerald,  was 
fined  In  the  police  court  for  a  violation  of 
this  ordinance.  He  appealed  to  the  circuit 
oonrt,  where  he  was  acquitted,  and  the  city 
•ppealed  to  this  court. 

The  cause  was  tried  upon  the  following 
(acts,  as  agreed  to  by  the  parties:  "First. 
The  defendant  is  the  owner  of  the  property 
In  block  299,  abutting  on  Water  street.  In 
the  city  of  Little  Rock,  and  said  block  is  not 
in  the  fire  limits.  Second.  At  the  time  of 
the  beginning  of  this  prosecution  the  city  of 
Little  Rock  liad  fixed  the  grade  of  Water 
street  In  front  of  said  property  by  ordinance 
duly  passed.  Third.  The  deteodant,  by  or- 
dinance duly  passed,  was  required  to  con- 
struct and  maintain  in  front  o'f  his  property 
a  sidewalk  aocordlnc  to  the  terms  of  the 
ordinance.  Fourth,  ^hat  at  the  time  of  the 
beginning  of  this  prosecution  the  defendant 
had  not  complied  with  said  ordinance,  al- 
though duly  notified  to  do  so  by  the  proper 
authorities.  Fifth.  That  before  the  defend- 
ant could  lay  and  maintain  a  sidewalk  on 
the  grade  estebllshed  by  the  plaintiff  it 
would  be  necessary  to  excavate  about  ISO 
enbio  yards  of  earth  in  order  to  reduce  the 
■idewaik  to  the  grade,  and  that  the  cost  of 
such  excavation  would  amount  to  thirty-five 
orats  per  cubio  yard,  unless  the  contractor 


could  sell  the  dirt.  In  whlrh  case  the  coat: 
would  be  reduced  to  t«n  or  fifteen  cents  per 
cubic  yard.    That  the  profile  made  by  O.  P. 
C.  Rumboueh  shall  be  taken  as  evidence  in 
this  case.    Si  xth.  The  territory  east  of  Cross 
to  Gaines  street  on  Water  street  Is  mostly 
upon  grades  subject  to  ordinary  cuts  and- 
fills,  and  on  portions  of  Water  street  east  of 
Cross  there  are  no  cuts  or  fills  necessary.  The 
sidewalk  io  front  of  defendant's  premises  is- 
now  in  its  natural  state."   There  was  proof 
also  that  on  the  north  side  of  Water  street, 
opposite  defendant's  property,  it  would  be 
necessary  to  fill  in  7  or  R  feet  in  order  to- 
build  a  sidewalk  and  to  make  an  embank- 
ment of  2d  feet  wide  at  the  base.    On  the 
south  aide  of  defendant's  block,  on  Markham 
street,  a  cut  of  10  or  12  feet  would  be  nec- 
essary to  reduce  the  sidewalk  to  the  grade. 
The  owners  of  property  on  the  north  side  of 
Water  street,  opposite  defentlant's  proiwrty, 
had  not  built  sidewalks,  and  there  were  no 
pTOsecutioDS  against  tiiem  for  failing  to  do 
so.   The  defendant  was  tried  in  circuit  court 
on  appeal  from  the  police  court,  and  ac- 
quitted.   The  city  appeals. 

Mr.  J.  W.  Blackwood,  for  appellant: 
When  the  act  requires  a  lot  owner  to  bulM 
a  suitable  sidewalk  it  requires  him  to  do  evety- 
thlQg  that  is  neceesary  tn  the  construction  and' 
builaing  of  a  safe  structure  niltAble  for  tbe- 
uses  to  which  it  is  to  be  put. 
This  act  Is  constUutionaL 


the  different  amount  or  depth  of  flUlog  In  different 
localities,  and  the  aMeeBment  had  followed  the  oon- 
traot.  then  It  mlfftat  well  tw  claJmed  that  the  lot 
owners  were  not  aapeased  as  authorized  by  tbeohar- 
ter  with  the  "cost"  of  the  sidawalk  fronting  their 
lots.  Galveston  v.  Heard,  U  Tex.  42a 

But  under  the  charter  of  the  Bsme  city  where 
the  dty  built  a  retaining  ourb  wall  and  passed  an 
ordlnanoe  requiring  the  filling  and  oompletlon  of 
the  sidewalk,  and  the  owner  sued  for  damages 
from  the  wall,  It  was  held  that  It  was  his  duty  to 
bare  caused  the  fiUto  be  made,  and  if  the  oontrao- 
torabandoded  the  oontraot  and  the  owner  was  dam< 
aged  he  oould  not  reoover.  Highland  v.Oalveston. 
M  Tez.  SStt. 

Under  a  obarter  auttKWistng  the  assessment  pro 
rata  aooordlng  to  the  frontage  of  tbe  abutUng 
property,  of  one  third  the  ooet  of  grading  and  pav- 
ing for  etreeta  aod  sidewalks,  the  power  to  charge 
upon  abutting  ownen  tlwlr  pro  rata  aooording  to 
tbe  front  foot,  of  the  cost  of  grading  and  maldnir 
aldewalka  on  the  streets  Improved  having  been  reo- 
ognfzed  as  valid  prior  to  the  adoption  of  the  state 
oonstltuUon,  must  be  reward ed  aa  embraoed  In  the 
law  of  ttis  land  to  which  the  oonstltutlOD  refera. 
ICauldln  r.  ChieenviDe  (8.  a)  £7  L.  B.  A.  SM. 

Aa  to  ooosUtuUonaUty  of  frontage  rule  of  assess 
mtiDt  for  street  Improvements  generally,  see  naU 
to  Ralolgh  V.  Peaoe  (S.  C)  17  U  R.  A.  880. 

Under  a  otty  charter  provIding**tbat  the  whole 
eostand  expenses  of  grading  and  paving  a  street, 
are  to  be  defrayed  by  an  equal  aaseasmeot  on  tbe 
feet  front  of  the  property  abutting  thereon  the 
coat  of  grading  aod  sidewalks  for  the  whole  street 
maybe  apportioned  against  the  blocks  by  an  equal 
■nessment  against  the  feet  front,  and  n  was  said 
tbe  aot  does  not  contemplate  that  where  more  ex- 
oavating  or  fllUng  la  done  In  front  of  one  lot  than 
on  another,  an  allowance  rhall  be  made  then'for  In 
making  the  aMenment.  Boheniey  v.  Com.  88  Pa. 
tS,  78  Am.  Dea  868. 
S8L.R.A. 


A  otty  may  onnetruot  sidewalks  before  the  street 
Is  graded  under  Kan.  Qen.  Stat.,  p.  180.  providlnr 
for  making  sidewalks  and  assessing  the  ooets  oa 
abutting  ownera.  Parker  v.  Oballlss,  9  Kan.  155. 

And  may  oauee  the  sidewalk  to  be  built  on  poeta- 
above  the  ground.  Cballlas  v.  Parker.  11  Kan.  381. 

Tbe  assessment  for  grading  of  sidewalks  has  been 
reooffolied  In  other  eases  In  which  the  question  In- 
volved was  not  the  apportionment  of  suota  assess* 
ment. 

In  HoNamara  v.  Hstes,  a  Iowa.  248.  It  was  said 
that  the  charter  of  tbe  olty  of  Keokuk  (18jS8)  gives 
tbe  city  oouDoil  power  to  levy  and  collect  a  special 
tax  on  lots,  or  the  owners,  for  the  purpose  of  wxtb' 
leg,  paving,  or  grading  the  stdewalks  Id  front  of 
their  respective  lots,  but  that  this  refera  alone  to 
sidewalks  aa  distlnguiabed  f  nun  atreeta  and  glvcs- 
the  power  to  levy  a  spcolal  tax  to  grade,  pave,  and 
curb.  The  next  section  applies  to  atreets,  but 
omits  tbe  power  to  grad&  Ibe  question  Involved 
was  as  to  a  tax  for  trhnmlng,  eurUng,  and  guttata 
Ingthe  streets. 

Id  Wltea  v.  Hoas.  114  [nd.  871,  under  Ind.  I«ws- 
Speolal  SeaslOD  1809,  p.  88,  providing  that  towoa  may 
grade  and  improve  streets,  tbe  grading  for  and 
maUngaldewalks  was  charged  against  ttae  abattlog 
owneri  to  proportion  to  the  coat  of  the  whole 
length  per  running  foot,  but  the  question  ta  that 
case  was  aa  to  the  power  to  ooDStruct  sidewalks 
under  author!^  to  Improve  streeu  and  whetbera 
former  statute  applied. 

In  Taber  V.  OraftnlUer,  m  Ind.  m,  tbe  ordlnanoe 
provided  for  grading  for  sidewalks  and  oonatruct- 
ing  the  same,  and  asseflBlng  tbe  costs  against  abut- 
ting owners,  but  the  question  ot  the  mode  of  assess 
ment  fOr  grading  was  not  made  or  discussed  In  that 
case,  but  It  was  whether  the  resolution  was  suO- 
clent  to  authorise  tbe  Improvement,  and  It  wae- 
sald  that  "under  an  authority  to  improve  streets  a- 
munldpal  eorpontloa  may  Improve  sidewalka." 

In  O'Brien  V.  KarklaDd  (Ky.)  •  8.  W.       TU,  a. 
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Jame$  t.  fine  Bluf,  49  Aifc.  IM. 

Tbe  power  to  pBTe  streets  loclodes  the  power 
to  furnish  and  to  do  all  that  is  necessary,  usual, 
or  fit  for  the  pBTing. 

aOenley  t.  Com.  86  Fa.  3»,  76  Am.  Dec  850. 

Macadamizing  of  streets  todudes  "trlm- 
DiDs"  atKt  "gutterlog." 

MeNamara  r.  B^a,  23  Iowa.  240. 

A  charter  proridtng  for  partDg  a  street  In- 
cludes soddioe  a  part  of  it 

Mvrphp  V.  Tfioria,  119  Dl.  611. 

In  Hicbigan  the  aulhority  of  the  council 
was  for  paving  only,  but  it  was  held  that  this 
Included  "grading,  curb,  gutters,  cross  streets 
ftod  crosswalks." 

WiUiams  t.  Detroit,  3  Mtcb.  562.  See  also 
Slate  V.  Bliza6ah,90  N.  J.  L.  806;  SUeleert  T. 
Eat  Saginaw,  2S  Mich.  118. 

A  sidewHik  can  be  ordered  on  one  side  of  a 
■treet,  and  for  cause  omitted  on  tbe  otber.  as 
vbere  there  is  a  bluCT,  a  gorge,  a  mountain, 
•tc 

Oakland  Paving  Oo.  r.  Rier,  02  Cal.  270. 

ImproTements  of  streets  must  of  necessity 
be  left  largely  to  the  discretion  of  dty  authox^ 
Ittes. 

JTufTAy  T.  Ptoria  and  Oakland  Pavii^  Ckf. 
T.  Bier.  eupm. 

Jteetra.  Sterling*  R.  CockrIU  and 
Geor^  H.  Suidera  for  appellee. 

Wood,  J.,  delivered  the  <^inion  of  the 
eoun: 

Tbia  court  has  sustained  the  Act  of  1886 
M  a  proper  delegation  of  tbe  police  power. 
Jamea  t.  Pine  Bluff.  49  Ark.  199.  Therefore 
tbe  only  question  for  our  consideration  is : 
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I  Does  the  power  "to  build  and  maintain 
suitable  paremeDtor  sidewalk  improvement" 
confer  upon  the  city  tbe  power  to  require  of 
tbe  abutting  owner  such  excavation  as  may 
be  necessary  to  bring  the  sidewalk  to  the 
grade  of  the  remainder  of  the  street?  Tbe 
power  to  require  grading  not  l>einK  granted 
in  express  terms,  It  should  not  be  included 
by  interpretation  unless  reasonably  or  necei- 
sarMy  implied.  2  Dill.  Hun.  Corp.  "Pan- 
ment"  or  "sidewalk  Improvement, "  as  used 
in  tbe  act,  are  convertible  terms.  A  pave- 
ment is  not  limited  to  uuiformly  arranged 
masses  of  solid  material,  as  blocks  of  wood, 
brick,  or  stonn,  but  it  may  be  as  well  formed 
of  pebbles  oi  gravel  or  other  hard  substances 
which  will  make  a  compact,  eren,  hard  way 
or  floor.  Bumham  t.  Chicaffo,  24  111.  490. 
The  term  "sidewalk,"  as  used  in  the  ordi- 
nance, means  the  same  as  "pavement,"  as 
above  defined.  "Sidewalk,"  when  used  to 
designate  a  part  of  the  bighwav,  means  that 
part  of  the  street  intended  only  for  pedes- 
trians,  ud  is  thos  distinguished  from  that 
part  of  the  street  set  apart  especially  for 
vehicles  and  horsemen.  "Street  is  the  gen- 
eric term  for  all  parts  of  the  wav,  — the  road- 
way, the  gutters,  and  sidewallcs.  Elliott, 
Honda  &  Streets,  p.  17.  By  sections  6141, 
6^,  of  Sandel  A  Hill's  Digest  "the  care, 
supervision,  and  fxmtrol  of  streets"  is  given 
to  the  city  council.  They  have  power  to  lay 
off,  open,  widen,  stralghton,  and  establish, 
to  improve,  keep  open,  and  In  repair,  "to 
enter  upon,  or  take  for  such  of  tne  above 
purposes  as  may  be  required,  land  or  ma- 
terial, and  to  assess  and  collect  a  charge  on 


provtofon  In  roitr  charter  provUlns  for  gniStag, 
Iiavliw,  oortilnff,  or  ffntterinv  one  side  of  astnot 
and  maUng  the  oott  a  Ifen  proportlonatdy  on  tbe 
property  froBtfttir  on  the  ImprovemeDt  according 
to  the  front  foot  was  sustained  where  one  tide  oolj 
was  Improved,  tiot  no  qneetlra  was  made  as  to 
yradtav. 

Id  Dugger  v.  Htcks  <Ind.)  8S  N. &  Bep.  lO0R,0r  V. 
X.  Rep.  284,  under  Ind.  Bev.  Stat.  I8M.  I  4289,  pro- 
viding that  the  tmard  of  tnutteee  shall  state  tbe 
kind,  size,  eto.,  of  suob  Improvement,  and  tbe  ordi- 
nance required  grading  and  gTavellng  of  the  pub- 
Uo  streets  and  sidewalks,  and  tbe  sidewalks  to  he 
graded,  tbe  assessment  agalost  the  abutting  owner 
for  tbe  Improvement  was  sustained,  but  the  ques- 
tion made  lo  ttwt  case  was  not  tbe  right  to  ooUect 
the  cost  of  grading  or  of  tbe  mode  of  aaseesmenc, 
Imt  whether  ornot  tbe  sidewalk  bad  been  made  on 
private  propertr. 

In  Birmtogbam  v.  Klein,  8  U  B.  A.  SOQ,  SB  Ala. 
Ml.  an  act,  providing  among  other  things  that  the 
majror  and  aldermen  shall  bare  power  to  oause  all 
sMewalkstobegraded, leveled,  curbed,  .  .  .  pared, 
sod  to  aaseas  tbe  cost  upon  abutting  owners  In  pro- 
portloD  to  the  amount  of  benefit  accruing  to  such 
•butting  owner,  was  held  not  to  be  a  tax  under 
Ala.  Const.. art.  11,  requiring  that  "all  taxes  levied. 
tm  property  In  this  state  shall  be  BSseseed  In  exact 
proportion  to  the  value  of  the  property,"  and  lim- 
iting the  amount  of  taxes  that  can  be  levied  or 
collected  Id  any  one  rear.  Bat  In  tbla  case  there 
was  no  question  raised  as  to  gradiag  apart  from 
the  whole  Improvement. 

In  Buddej  v.  Tacoma,  9  Wash.  SIS,  qnder  Wash. 
Gen.  Stat.,  I  (BO,  providing  that  a  dtr  of  the  first 
olaas  shall  have  power  br  ordinances  to  provide  for 
^  making  local  Improvements  and  to  levy  special  as- 
ssssmeDts  onoonttgnons  property  or  others  sps- 
U  L.  &  A. 


elally  benefited  therebr.tbe  oltj  of  Tsooma  ordered 
gradhig  and  sMewalkaat  the  expense  at  owoeis 
allected.  but  the  qnestlOD  hi  that  case  was  as  to 

resolution,  dtagram.  and  notice  and  the  assessment 
was  Invalid  for  want  of  notice,  and  It  was  said  that 
thecharter  required  Bsneesmeat  by  the  lineal  front 
foot  tn  proportion  to  tbe  actual  cost. 

In  Norwich  v.  Hubbard.  82  Conn.  SSS,  the  charter 
oftiie  city  of  Norwich,  0>nD.,  provided  that  the 
city  may  order  tbe  proprietor  of  "lands  fronting 
auoh  sidewalk"  at  their  own  expense  to  lereJ,  raise, 
or  fimn  such  stdewalka,  and  on  failure  of  owner  to 
does  required  the  council  may  have  tbe  same  done 
and  tbe  cost  should  be  a  lien  oo  tbe  property,  but 
the  question  involved  in  this  case  was  as  to  tbe  ef- 
fect of  a  sidewalk  improvement  lien,  lacluding 
grading  as  agalnsf  a  mortffagee,  and  notice  to  him. 

In  Palmer  V.  Way.  8  Goto.  108,  tbe  grading  was 
done  by  the  city  and  tbe  only  question  was  as  to 
tbe  assessment  for  sidewalk  tax. 

Id  Port  Huron  v.  Jenklnson,  8  L,  R.  A.  Si,  7T 
Ulob.  114,  It  was  said  that  the  charter  of  tbe  dty  of 
Port  Huron  provides  that  the  dty  council  may 
prescribe  the  grade,  width,  and  character  of  ail 
sidewalks  and  materials  of  whiob  the  saaae  shall  be 
constructed  and  may  provide  punishment  by  fine 
or  Imprisonment  for  failure  to  comply,  but  tbe 
question  Involved  was  as  to  tbe  oonetllutlonallty 
of  criminal  procedure  rather  than  the  validity  of  a 
charge  for  grading. 

Tbe  right  to  charge  upon  abutting  property  the 
cost  of  the  specific  part  of  street  Improvemeota  in 
general  on  which  it  fronts  Is  considered  la  a  noU  to 
Davis  V.  Litchfield  (HU  Xl  L.  B.  A.  583. 

For  tbe  necessity  of  spedal  benefit  to  sost^o  an 
assessment  for  a  local  improvement,  see  nofs  to  Be 
lUdera  Irrigation  Dist.  Bonds,  (CsU  U  L,  B.  A. 
m.  LT. 
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the  owner  or  ownera  of  any  lot  or  land,  or 
on  lots  or  lands  tbrougii  or  by  which  a  street 
.  .  .  shall  pass,  for  the  purpose  of  de- 
fraying the  expenses  of  coDslructing,  Im- 
proving, repairing  such  streets,  such  charge 
to  be  in  proportion  to  the  ralue  of  such  lot 
or  land  as  assessed  fin-  taxation  under  the 
general  law  of  the  state."  "To  provide  for 
the  iraprovement  of  the  streets,  sidewalks, 
etc.,  they  shall  have  power  to  direct  and  re- 
quire that  any  or  all  male  persons  between 
the  ages  of  eighteen  and  forty-five,  residents 
of  the  city,  shall  be  subject  to  street  duty 
performable  by  work,  ana  latxn-  In  or  upon 
the  streets,  sidewaltta,"  etc.  Bandel  &  H. 
Dig.  g  5179.  See  also  sections  6821  et  teg.. 
Id. ,  in  regard  to  local  ioiprovemeot  districts. 

We  think  It  clear  that  the  removing  of  em- 
bankments and  filling  gulches  for  the  whole 
of  the  street,  iDcluding  sidewalks,  in  order 
to  conform  to  the  established  grade.  Is  to  be 
done  under  some  of  the  above  proTisions. 
Abutting  owners  or  occupants  may  be  re- 
quired only  to  lay  sidewalk  or  pavement. 
This  includes  "all  that  Is  oecessarr,  usual, 
or  fit,  for  laying  a  pavement."  2  Dill.  Mun. 
Corp.  S  794.  Mere  surface  grading,  such  as 
removing  inequalities  of  the  surface,  after 
the  sidewalk  has  been  brought  to  the  general 
grade  of  the  other  part  of  the  street,  may  be 
required ;  for  a  sidewalk  of  the  kind  pre- 
scribed could  not  be  laid  properly  without 
smoothing  and  leveling  the  surface.  But 
such  a  thing  as  cutting  down  hills  and  fllliug 
hollows,— flubstantial  grading,— in  ouropin- 
loa.  Is  not  included  in  the  itnjA  of  power, 
and  was  never  contemplated.  We  are  not 
without  authority  to  support  this  conclusion. 
The  legislature  of  Connecticut  vested  ex- 
clusive power  in  the  court  of  common  council 
of  the  city  of  New  Haven  to  construct  and 
maiatain  streets  within  its  limits.  The  court 
of  common  council  ordered  proprietors  on 
either  side  of  a  certain  street  to  construct  a 
sidewalk  in  front  of  tlieir  lands  respectively. 
The  charter  of  New  Haven  provided,  among 
other  things,  for  "the  placing  of  a  lieu  on 
the  land  of  any  proprietor  of  land  or  build- 
lugs  fronting  on  any  highway  or  street  in 
the  city  who  should  neglect  or  refuse  to  per- 
form the  thing  or  things  required  by  an  order 
of  the  court  of  common  council  for  the  mak- 
ing, raising,  grading,  paving,  or  fiaggtng 
any  sidewalk  or  gutter  id  said  city  adjacent 
to  the  said  land  or  building  in  the  manner 
and  withia  the  time  specified  in  such  order. " 
A  certain  corporation,  under  the  above  order, 
proceeded  to  construct  a  sidewalk.  Exten- 
aire  repairs  had  to  be  made  In  a  aea  wall 
which  supported  the  walk,  before  same  could 
be  properly  laid.  In  a  suit  to  recover  for 
the  costs  of  the  repairs  and  walk  the  supreme 
court  of  Connecticut  says :  "  Before  a  court 
of  common  council  can  legally  require  an 
owner  abutting  upon  a  street  to  construct  a 
sidewalk  in  front  of  his  premises,  the  city 
must  construct  the  street  for  the  entire  width 
at  the  proper  grade."  Tate  OoIUm  t.  2feta 
Haven,  67  Conn.  1.  And  in  a  late  case, 
where  the  plaintiff  was  seeking  to  set  aside 
a  lien  claimed  by  the  citr  for  the  expense  of 
cutting  down  10  or  12  feet  lower  than  the 
original  grade  of  plaintiff's  land,  the  oon- 
ML.&  A. 


tention  was  that  under  the  charter  provisions 
owners  of  abutting  lands  should  be  required 
to  grade  and  construct  sidewalks  at  their  own 
expense.  The  court  quoted  the  language 
used  in  FaU  OoUegt  r.  JSete  UaTm^  supra, 
and  reiterated  with  emphasis  Uie  doctrina 
there  announced.  BiWtoum  t.  Sm  .fiinm, 
63  Conn.  344.  A  statute  of  Tenneasee  granted 
power  "to  regulate  and  construct  sidewalka 
and  foot  pavements, "  the  same  aa  ours,  and 

fave  a  lien  on  abutting  lots  for  cost  of  same, 
be  ordinance  made  it  the  duty  of  lot  owners 
to  construct  good  and  subttuittai  "sidewalk 
or  foot  pavement. "  Id  a  suit  seeking  to  en- 
force the  1  ten  for  cost  of  pavement.  Including 
an  amount  for  an  "embankment,  or  fill  made 
in  order  to  bring  the  grade  of  the  sidewalk 
to  the  establlslied  grade  of  the  street, "  Ckan- 
eellor  Cooper  said :  "It  is  obvious  in  the  case 
before  us  that  neither  the  law  nor  the  or- 
dinance contemplates  any  charge  upon  the 
owner  of  the  lot  beyond  the  cost  of  improve- 
ment." Only  thecost  of  thesidewalk  proper 
was  allowed.  Smith  v,  St.  [xmU  Mut.  L. 
Int.  Go.  8  Tenn.  Ch.  681.  The  cases  cited 
by  Judge  Dillon  in  his  second  volume,  at 

fiage  798,  S  797.  when  critically  examined 
n  view  of  the  statutes  upon  which  they  are 
based,  we  believe  will  not  discover  any  con- 
flict with  the  opinion  we  have  expressed. 
SeJienUy  r.  Com.  86  Pa.  89,  78  Am.  Dec. 
859  :  MeNamara  v.  Bttet,  33  Iowa,  346 ;  SiaU 
V.  mUabeih,  80  N.  J.  L.  865.  We  should 
decline  to  follow  them  if  tbey  were  contra. 

The  Act  of  1686,  on  which  the  ordinance  is 
founded,  contravenes  every  principle  of  crim- 
inal jurisprudence  Id  glviDg  power  to  cities 
to  require  the  performance  of  an  act  which 
in  some  instances  may  be  possible,  and  to 
treat  such  failure  as  a  criminal  offense,  and 
punish  accordingly.  In  every  case  wo  have 
been  able  to  find  upholding  such  legislation 
as  a  proper  exercise  of  the  police  power,  the 
city  has  proceeded  under  the  power  by  civil 
proceedings,  and  not  criminal.  All  the  cases 
cited  by  Judge  Smith  in  Jama  v.  Pine  Blvff, 
tupra,  are  cases  of  this  kind.  Generally  it 
is  sought  to  subject  the  property  for  the  cost 
of  the  improvement.  But  this  act  is  highly 

§enal ;  also  the  ordinance,  in  that  it  seeks 
y  criminal  process  to  subject  the  party  fail- 
ing or  refusing  to  the  payment  of  a  flne,  and 
makes  each  day  of  such  failure  or  refnaal 
a  separate  offense.  We  think  the  act  ap- 
proaches the  very  verge  of  constitutiona 
sanction.  The  supreme  court  of  Connecticut, 
in  Hillfumte  v.  Aeto  Haven,  euprtt,  uses  this 
language :  Judge  Gooley  says  In  his  work 
on  Coaatituticmal  Limitations:  'Lots above 
and  below  an  established  grade  are  nsually 
less  benefited  than  the  others,  because  the 
improvements  subject  them  to  new  burdens 
in  order  to  bring  the  general  surface  to  the 
grade  of  the  street  which  the  others  escape.' 
Bo  that,  if  the  contention  of  the  defenaant 
were  sanctioned,  .  .  .  he  to  whom  tlie 
improvements  would  be  of  the  least  lieneflt 
would  be  subjected  to  the  greatest  expense 
In  making  them."  So  we  say  in  the  present 
case,  if  the  city's  contention  could  be  main- 
tained the  defendant,  according  to  the  proof, 
would  have  to  cut  down  the  sidewalk  7  or  8 
feet  to  bring  it  to  ^  grade  of  tlie  leit  <^  the 
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■treHk  while  thoie  opposite  him  on  Water 
itieet  would  hm  a  deep  gulch  to  All.  re- 
quiring an  embankment  of  earth  32  feet  wide 
at  the  base ;  all  this  expense  to  the  lot  owners 
thus  situatied,  in  addition  to  the  laying  of 
the  sidewalk,  while  their  near  neighbors  on 
the  same  street,  whose  lots  happen  to  he  cn 
the  level  of  the  grade  established,  hftTe  only 
the  expenae  of  laying  the  pavement.  An 
ordinance  which  operates  thus  partially  sad 
unfairly  would  be  unreasonable  and  void  as 
to  the  locality  thus  affected,  even  if  grading 
were  included  in  Its  terms.  1  Dill.  Mun. 
Corp.  %  823.  Since  the  legislature  has  not 
In  express  terms  conferred  the  power  to  re- 

?|ulre  grading,  and  since  we  do  not  find  that 
t  ii  nirly  or  necessarily  implied  in  the 
power  to  "build  and  maintain  sidewalks  or 
pavements,"  we  will  not  by  Intendment  say- 
that  they  (H>ntemplated  the  laying  of  such 
unequal  and  oppressive  burdens  upon  abut- 
ti^  property  ownen.   1  Dill.  Mun.  Corp. 


BT.  LOCIS  SOTTTHWESTERN  a  00., 
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Fleas  BERRT  and  Wlf6. 

1«  Money  nwfllatont  for  pamonaliwe  on 
tbe  Jonrnejr         be  Ineliided  In  hmg' 

gWkgo  tor  whtGta  tbe  oarrier  will  be  liable  as  an 
lnnir«r  If  no  more  is  taken  than  is  neoewerj  or 
usual  for  persons  of  like  station,  habits,  and  oon- 
dltlOD  la  lUe  on  similar  JoumeTS. 

Ae«rlerlslia.bleforthetraaeport»- 
tloD  In  tmggmgu  of  money  in  an  amount 
mfwe  than  Is  needed  for  use  on  the  ibumer  where 
tbe  passenger  In  l^oranoe  of  tbe  oarrIer*a  rales 
and  iDStructlonfl  to  the  oontrarr  delivers  it  to  Uie 
tamage  agent  and  Informs  bim  of  the  aaoimt 
andbeacoqitalttoBblpthe  bamageb 

(April  20.1806.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Monroe  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover nM»ey  lost  while  in  defendanrs  posses- 
don  for  transportation.  Affirmed. 
Tbe  ease  sufficiently  appears  in  theo^lon, 
Me$»n.  Sam  H.  Went  and  J.  C.  B»w- 
thorne,  for  appellant: 

The  term  "peraonal  lMK*8e"  doea  not  em* 
twaoe  money. 

Ztesiiv.lfiMA^an.  A  AN.L  B.  22  111. 
STB,  74  Am.  Deo.  161;  HmoHn*  v.  Boffman,  6 
Hill,  680.  41  Am.  Dec.  767;  Jordan  v.  Fall 
Biter  B.Co.i  Cnsh.  69.  SI  Am.  Den.  44; 
Dunlap  V.  IntemaUonat  3.  B.  Go.  d9  Mass. 
871:  Merria  v.  OrinnOl,  80  N.  Y.  6M. 

Will  the  statement  made  to  the  agent,  while 
he  was  diecking  tbe  trunks,  that  one  of  them 
contained  the  money  sued  for,  without  any 


Non.— Some  anthoritles  on  the  question  of  the 
earner^  Uabllltr  for  money  of  a  pnasenger  as  bag- 
gage are  fotmd  in  the  note  to  Carpenter  v.  New 
York.  N.  B.  *  H.  B.  Oo.  (N.      U  L.  B.  A.  I8SI. 

»L.& A. 


consideration,  oonsUtute  a  otmtnet  to  tru» 
port  it  safelyT 

The  agent  waa  not  employed  to  receive  or 
transport  money,  be  was  empkqred  to  perform 
other  duties. 

St.  LouU,  I.M.  A  8.  R,  Oo.  v.  Hechi,  88 
Ark.  868;  Lambr«th  v.  Clarke,  10  Heisk.  82. 

A  carrier  of  one  apecles  of  property  is  not 
necessarily  a  carrier  trf  aD  other  species  of 
pr^rty. 

Thomaon-BouaUm  Electric  Co.  v.  Simon,  10 
L.  R.  A.  261,  20  Or.  60;  Wiggint  Ferry  Co.  v. 
Eatt  St.  Louit  Union  R  Co.  107  fil.  450; 
Bomar  v.  Maxwdl,  9  Humph.  620.  SI  Am. 
Dec  682. 

When  one  delivers  baggage  to  an  agent  of  a 
carrier  engaged  in  the  transportation  of  money 
with  notice  at  tbe  time  of  delivery  and  pur- 
chase of  ticket  that  a  certain  amount  of  money 
is  conlained  in  tbe  baggnge,  and  pays  the 
usual  charges  for  such  transportation,  the  car- 
rier would  no  doubt  be  liable  for  Its  safe  de- 
livery; but  where  the  carrier  is  not  engaged  in 
the  trBnq)ortatlon  of  money  or  notice  of  the 
contents  of  the  trunk  is  uot  riven  at  the  time 
of  procuring  tbe  transportathm,  or  the  usual 
comi^ensatlon  for  transporting  such  sums  of 
money  is  uot  paid,  the  carrier  would  not  be 
liable  for  tbe  loss  of  money  undertook  to  he 
carried  as  baggage  under  such  circumstances. 

/Vr%  V.  Jitew  Fork  Gent.  AE.B.R.  Cb.  65 
N.  T.  874;  Orange  Cqfinty  Bank  v.  ^reint,  9 
Wend.  86,  24  Am.  Dec.  139;  Weed  v.  Saratoga 
A8.R.  Co.  19  Wend.  686:  Paniee  v.  Drew,  28 
Wend.  469;  Sttmeon  r.  Conneetieut  Bizer  R. 
Co.  98  Masfl.  88,  98  Am.  Dec.  140;  Setoall  v. 
AUen,  6  Wend.  88S;  Wilcox  v.  Steamboat 
FhHad^phia,  9  La.  80,  29  Am.  Dec  486. 

Mettre.  III.  J,  Manning  and  David  A. 
Oaten  fw  appellees. 

Wood,  d.,  delivered  the  opinion  of  the 

court: 

The  appellant  asked  the  following  instruc- 
tions: (1)  "The  jury  are  instructed  that  a 
railway  company  is  not  liable  for  the  loss 
of  money  shipped  as  baggage,  in  excess  of 
an  amount  necessary  to  be  used  while  on  a 
journey."  (3)  "If  the  lury  And  from  the 
evidence  that  the  defenaant  is  not  engaged 
in  transmitting  money,  it  would  not  beliaole 
for  the  loss  of  money,  when  shipped  as  bag- 
gage, even  if  Its  agents  were  Iniormed  that 
money  waa  contained  in  the  trunk  shipped 
as  baggage. "  The  court  refused  these,  and, 
in  effect  charged  the  jury  that  if  a  passenger 
who  had  no  notice  of  the  company's  instruc- 
tions to  its  agents  forbidding  the  taking  of 
money  for  transportation  as  baggage,  de- 
livered to  the  a^ent  of  the  railway  company 
a  trunk  containing  money,  to  be  transported 
as  baggage,  and  informed  the  agent  who 
cbeck^the  trunk  that  it  contained  money, 
and  the  agent,  after  being  eo  informed,  re- 
ceived the  same,  that  then  In  case  of  loea 
tbe  carrier  would  be  liable.  The.  requests 
given  and  refused  present  the  only  question 
for  our  determination. 

The  carrier  is  liable,  as  insurer,  for  money 
which  the  passenger,  bona  flde,  inclndea  In 
his  baggage  to  pay  traveling  expenses,  and 
for  personal  use  on  hia  journey,  provided  no 
more  is  taken  than  la  necessary  or  usual  fw 
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mtaengen  of  like  rtatlm,  babita,  and  con- 
dition In  llfo,  while  on  similar  lourneya. 
HutchinsoD,  Carr.  882,  685,  688 ;  Scliouler. 
Bailm.  g§  669-671;  Story,  Baitra.  §  499;  » 
Wood,  Railway  Law,  g  401 ;  Jordan  r.  Fait 
River  R.  Go.  6  Cush.  69,  51  Am.  Dec.  44; 
Rorer,  Railway  Law,  088;  Angell,  Carr. 
g  110;  2  Beach.  Railways,  g  901 ;  3  Rcdf. 
Railways.  59.  For  any  amount  In  excess  of 
this, — which  is  a  question  for  the  Jury, — the 
carrier  is  not  liable,  as  such,  unless  he  re- 
ceives it  with  notice  that  the  quantity  is 
greater  than  Is  usually  carried  by  passengers 
under  the  same  or  similar  circumstances. 
And  the  passenger  must  observe  the  utmost 
candor  ana  good  faith  in  presenting  his  bag- 
gage for  transportation,  for  the  carrier  Is  only 
required  to  tnuaport  according  to  appear- 
ances. If  the  passenger  presents  his  baggage 
Id  a  closed  receptacle,  such  as  Is  ordinarily 
carried  as  baggage.  In  order  to  lay  upon  the 
carrier  the  extraordinary  responsibility  of 
insurer  the  passenger  must  inform  bim  if  it 
contains  any  articles  which  the  carrier  is  not 
bound  to  transport  as  bageage.  This  for  the 
reason  that  the  carrier,  when  thus  notified, 
may  revise  to  carry  altogether,  or  accept  and 
charge  an  additional  sum  to  the  passenger's 
fare  for  the  onerous  liability  he  thus  assumes. 
Bchouler,  Bailm.  gS  669,  et  aeq.;  Hutchinson. 
Carr.  §  685  ;  Edwards.  Bailm.  ^  529  ;  8  Wood, 
Railway  Law,  gS  401,  406.  408;  New  York 
Cent,  d  H.  B.  B.  Co.  v.  Fraloff,  100  U.  8. 
24,  25  L.  ed.  581;  2  Beach,  Railways,  902; 
Davit  Miekigan,  8.  &  N.  1.  R.  Co.  23  III. 
278,  74  Am.  Dec.  161 ;  lUinoit  Cttii.  R.  Go. 
T.  Copeland,  24  111.  883,  76  Am.  Dec  749; 
1  Rapalje  &  M.  Dig.  of  R.  R.  Imv,  "Bag- 
gagt,"  588,  and  authorities  there  cited. 
The  baggage  master  is  not  out  of  the  scope 
of  his  employment  when  he.  receives  more 
money  for  transportation  as  baggage  than, 
by  the  rules  of  the  company  or  Instructions 
from  his  employer,  he  is  authorized  to  re^ 
ceive,  for  the  carrier  does  carry  some  money 
as  baggage.  And  the  agent  whose  business 
it  is  to  receive  and  check  for  baggage  has 
the  implied  authority,  by  virtue  of  the  nature 
of  his  employment,  and  the  duties  Incident 
to  It,  to  bind  bis  employer,  the  carrier. 
Hutchinson,  Carr.  688  ;  8  Wood.  Railway 
Law,§408:  Jfinterv.  Paeifie  Railroad,  41  Mo. 
608^  97  Am.  Dec.  238  ;  8trouu  t.  Wabatk, 


at.  L.  A  P.  R.  Oo.  17  Fed.  Rep.  809.  As 
was  said  by  a  distinguished  Judee  of  New 
Tork :  "  llie  contract  to  carry  the  baggage 
of  passengers,  as  Incident  to  the  contract  to 
carry  the  person,  does  not  become  defined,  as 
to  particular  baggage,  its  amounts,  or  oilier 
incidents,  until  the  baggage  is  delivered  to 
the  baggage  master.*  Isa acton  t.  Nmo  fork 
Cent,  it  H.  B.  B.  Co.  94  N.  Y.  378,  46  Am. 
Rep.  142.  We  conclude  that  where  a  pawen- 
ger,  who  is  ignorant  of 'the  rules  of  Instruo* 
tioDS  of  railway  companies  forbidding  their 
agents  to  receive  money  for  transportation  as 
baggage,  delivers  to  the  baggage  agent  more 
money  than  the  carrier  Is  required  to  trans* 

fiort,  and  informs  the  agent  of  the  amount, 
(  be  accepts  it  to  ship  as  baggage,  and  a  loss 
occurs,  the  carrier's  conimon-law  liability 
will  attach.  We  are  aware  that  a  different 
rule  prevails  In  some  of  the  states,  notably 
Massachusetts.  Blumantls  v.  Fitchburg  H. 
Co.  127  Mass.  833,  84  Am.  Rep.  876;  Altina 
V.  Botton  AA.B.OO.  126  Mass.  131,  80  Am. 
Rep.  667;  Jordan  t.  FaU  Biter  B.  Off,  9 
Cush.  69.  51  Am.  Dec.  44.  See  also,  Btmar 
V.  Maxwell,  9  Humph.  620,  SI  Am.  Dec.  683; 
Collina  v.  Boaton  <e  Af.  Railroad,  10  Cush.  606, 
But  the  weight  of  autborlty  is  with  the  rule 
as  we  have  announced  it.  Camden  A  A.  R. 
Co.  V.  Baldavf,  16  Pa.  67,  66  Am.  Dec.  481 ; 
HutchinsoQ,  Carr.  g  685;  Jaeobe  v.  Tutt,  88 
Fed.  Rep.  413;  Nete  York  Cent.  A  B.  B.  B. 
Co.  V.  Fraloff,  tnpra/  Bum^reyt  w.  Psrrg. 
148  U.  B.  627,  87  L.  ed.  687;  &naf  yorthem 
B  Co.  T.  Shepherd,  8  £xch.  80;  Minier  v. 
Pacific  Bailroad,  tupra,  and  other  cases  cited 
in  brief  of  counsel  for  appellee.  See  Rapalje 
&  M.  Dig.  of  R.  R.  Law,  pp.  536-589, 
and  cases  ctt«d.  While  most  of  these 
cases  have  reference  to  merchandise  Id 
some  form,  yet  the  rationale  of  the  doc- 
trine, as  to  it,  is  equally  applicable  to  money 
where  it  la  carried  as  bagvage*  As  to  whM 
would  be  the  rule  If  the  money  was  accepted 
and  carried  as  freight  is  nowbere  presented. 
The  proof  on  the  part  of  plaintlns  showed 
that  the  agent  who  checked  the  trunk  was 
Informed  of  the  amount  of  money  It  contained 
before  he  checked  it  for  transportation. 

The  instructions,  therefore,  being  In  har- 
mony with  the  law,  and  the  verdict  of  the 
jury  having  evidence  to  support  it,  thejudg- 
ment  qf  the  Monroe  OimiU  Oouri  i»  c^ffirmed. 


MONTANA  SUPREME  COURT. 


E.  8.  STACKPOLE 

V. 

D.  F.  HALLAHAN. 
(  Mont.  1 

1.  'An  election  l»w  imported  ttom  a 
monarchy  to  >  republic  should  not  be 

Norm— above  case  makes  a  nottoeable  de- 
parture from  the  doctrine  laid  Sown  Id  the  earlier 
oaae  of  Prioe  v.  Lnsb  (Mont.)  B  L.  R.  A  167,  In  re- 
tuBlng  to  hold  that  att  provUona  of  a  ballot  law 
ue  mHDdstorr  In  snob  sense  that  any  failure  to 
comply  therewith  wUl  neoenarlly  defeat  an  other- 
wise valid  eleotton.  See.  on  the  general  subject, 
Bowers  v.  Smith  (Ho.)  18  L.  R.  A.  TH.  and  turts*  also 
ElllBT.Hay  (Uloh.)  K  L.  B.  A.  a». 
98  L.R  A. 


subjected  strictly  to  the  rule  that  tb«  Importation 
or  tbe  statute  Imports  also  ItsoonatruotloD. 

8.  Allthe  proTiolonB  of  the  Atutmliaa 
Ballot  Idkw  are  not  nuuidatory  to  tbe 

«-ztent  of  lovaltdatlnar  an  eleotlon  U  some  detail 
BB  to  the  nomlostiag  oerttfloate  Is  omitted,  a^ 
though  they  may  be  maodatorr  to  a  dlreot  pi^ 
oeedlDff  to  eatoroe  them. 
8.  An  election  in  which  the  voters  haT* 
ftUly*  flairlx,  and  honestly  expreaeed 
their  will  is  not  inTalid  under  tbe  Montana 
Australian  Ballot  Lav  of  Uarob  18. 1880,  heoanae 
tbe  oertlfloate  of  nomination  of  ibm  auooeasful 
candidate,  who  was  selected  to  Ui  a  raosnoy,  did 
not  show  that  fiict  or  tbe  fact  that  tbe  oommlttee 
nominating  bim  had  power  to  flU  the  vaoanoy,  or 
beoauis  no  declination  of  the  pecson  pcartoualr 
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Dominated  wm  AM.  where  the  offloer  with  whom 
the  certifloatee  were  filed  had  never  been  notlfled 
of  *nj  previous  Domination,  and  the  oommittee 
In  faaC  had  full  power  to  fill  the  Taoanoy. 
-4.  Tbe  ikUnre  of  a  oertlflcaie  of  nom- 
Inationto  qpeeUyMrsqnlrad  bysftair 
utethebmrtn— aUldre—  of  the  candidate 
and  tbe  ohalrman  and  Becretary  of  the  oom- 
mittee who  make  the  oertlfloate.  It  not  material 
where  It  atates  tbe  nanea,  addreai,  and  boaineaB 
oteBehiWblolila  In  fact  Ae  aame  M  thatslffea 
for  Urn  la  the  aartlllaKtib 

(Aprfl  U,UHL) 

APPEAL  by  botb  plaintiff  and  defendant 
from  a  judgment  of  the  District  Court  for 
Deer  Lodge  County  to  an  election  contest  over 
the  office  of  treasurer  of  Deer  Lodge  County; 
tbe  plaintifl  appealing  from  ao  much  of  tbe 
■decision  aa  held  that  no  one  was  elected,  and 
defendant  appealing  from  ao  much  aa  re- 
ioBed  to  recognue  taii  title.  Severmden 

Statement  by  De  Witt, 

Thia  is  an  election  contest,  a  statutory  pro- 
oeeding  brought  by  E.  3.  Stacltpole,  asking 
that  it  be  determined  that  be,  and  not  D. 
I*:  Hallaban,  was  elected  treasurer  of  Deer 
Lodge  county,  at  the  general  electlrai  Id 
November,  18M.  It  vas  determined  by  the 
district  court  that  neither  Btackpole  nor  Hal- 
laban was  elected.   Each  party  appeals. 

For  convenience  In  this  statement,  and  In 
the  opinion  below,  instead  of  speaking  of  the 
parties  as  appellant  or  respondent,  or  con- 
testant Of  oontestee,  we  will  simply  use  their 
personal  names.  The  case  was  tried  to  tbe 
court  without  a  jury.  Very  ample  findings 
of  fact  and  conclusions  of  law  were  made  by 
the  court.  There  is  no  question  here  as  to 
tbe  evidence,  and  our  consideration  of  tbe 
case  Is  simpiy  whether  the  judgment  upon 
the  findings  was  correct.  The  facta,  aa  they 
appear  in  the  findings,  are  as  follows :  At  a 
^Murention  of  tbe  Republican  narty  of  Deer 
Lodge  county,  Held  September  1, 1894,  Btack- 
pole was  nominated  for  county  treasurer.  A 
certificate  of  his  nomination  was  duly  filed 
with  the  county  clerk  and  recorder.  No 
ouestion  Is  made  as  to  bis  certificate.  The 
People's  party  of  Deer  Lodge  county  regu- 
larly held  their  convention  on  the  Wd  day 
of  June,  1894.  That  oonrention  duly  nom- 
inated J.  R.  Whltmlre  for  county  treasurer. 
No  certificate  of  Wbitmlre's  nomination  was 
erer  made  by  the  officers  of  the  convention, 
<tr  filed  with  the  county  clerk.  That  con- 
vention named  a  county  central  committee. 
It  also  passed  a  resolution  authorizing  that 
committee  to  fill  any  and  all  Tacancfes  on 
tbe  ticket  of  tbe  People's  party  for  county 
officen  that  then  existed,  or  that  might  there- 
after occur  from  an^  cause.  No  oertlQcate 
of  'Whltmire's  nomination  being  filed,  he 
declined  to  be  a  candidate  for  county  treas- 
urer, and  notified  the  county  committee  of 
his  declination  of  said  nomination,  and  bis 
refusal  to  be  a  candidate.  The  county  com- 
mittee thereupon  duly  met  on  September 
1894.  The  whole  oommittee  was  present. 
They  met  for  tbe  purpose  of  nominating  a 
candidate  ctf  tbetr  purty  tot  the  oflloe  of 
S8L.  R.  A. 


ooimty  treasurer,  to  fill  the  vacancy  canted 

by  tbe  declination  of  Whltmire.  At  that 
meeting  D.  F.  Ilallahan  was  nominated  for 
the  office  of  county  treasurer,  to  fill  the  va- 
cancy. Tbe  chairman  -and  secretary  of  the 
committee  were  duly  instructed  to  file  the 
proper  certificate  of  his  Domination.  They 
thereupon  made  and  filed  with  the  county 
recorder  tbe  following  certificate:  "Deer 
Lod^  Mont.,  10/  8,  1894.  At  a  regular 
meeting  of  the  county  central  committee  of 
tbe  People's  party  of  Deer  Lodge  Co.,  held  at 
Anaconda,  Mont. ,  Sept.  6tb,  18U4,  tbe  follow- 
ing nominations  were  made  for  county  treaa- 
urer:  D.  F.  Halaban,  of  Anaconda,  MonL, 
wholesale  liquor  dealer.  For  county  survey- 
or, J.  P.  Mitchell,  of  Deer  Lodge,  Mont., 
surveyor  and  assayer.  Cliairman,  Dr.  A.  H. 
Mitchell,  physician,  Deer  Lodge,  Mont.  £. 
B,  Hnsford,  bookkeeper.  Anaconda,  Mont. 
B.  B.  Hasford,  Sec.  A.  H.  Mitchell.  Chair- 
man." This  was  filed  on  October  8d,  within 
the  time  required  by  law.  The  clerk  and  re- 
corder  of  Deer  Lodge  county  made  up  the  offl- 
cial  ballot  for  use  at  said  election  from  the 
nominations  on  file  in  bis  office.  On  that  bal- 
lot he  placed  the  names  of  E.  S.  Btackpole, 
Republican;  D.  F.  Hallaban,  Populist;  and 
James  B.  McMaster,  Democrat,  — as  candidates 
for  county  treasurer ;  also  all  the  candidates 
of  the  different  parties  for  various  officea. 
He  caused  the  same  to  be  published  dally  for 
more  than  ten  consecutive  days  immediately 
prior  to  the  said  election.  In  the  Anaconda 
Standard,  a  dailv  newspaper  of  general  cir- 
culation, publisned  in  tbe  county.  Stack- 

g>le  bad  knowledge  of  this  publication, 
allahan'g  name  was  printed  cm  the  (tfBolal 
ballot  used  at  that  election,  and  his  name 
was  not  written  thereon  by  any  elects.  At 
that  election  Btackpole  received  1,604  votes ; 
Hallaban,  1,794;  and  McMaster,  1,181.  All 
these  ballots  were  duly  and  regularly  counted 
and  canvassed,  and  the  returns  duly  made  to 
the  clerk  and  recorder  within  tbe  time  al- 
lowed by  law.  They  were  counted  and  tab- 
ulated by  the  canvassing  board,  which  de- 
clared that  Hallaban  had  received  the  highest 
number  of  votes  for  county  treasurer,  and 
declared  him  elected,  and  Issued  him  a  proper 
certificate.  Hallaban  qualified  for  taking 
said  office  by  filing  bia  oath  and  bond.  The 
Republican  party,  People's  party,  and  Dem- 
ocratic party  are  each  political  organlsatiom 
existing  In  said  county.  Tbe  business  of 
D.  F.  Hallaban  Is  that  of  wholesale  liquor 
dealer,  and  his  residence  and  business  address 
is  Anaconda,  Mont.  The  business  of  the 
chairman  of  the  county  committee  of  the 
People's  paitf  physician.  His 

name  Is  A.  H.  Mitchell,  and  his  business 
address  and  residence  Is  Deer  liodge,  Mont. 
The  business  of  the  secretary  of  the  commit- 
tee, E.  B.  Hasford,  is  that  of  bookkeeper, 
and  his  business  address  and  residence  in 
Anaconda,  Mont  Contestant,  E.  S.  Stack- 
pole,  resides  at  the  town  of  Deer  Lodge, 
which  was  bis  business  address,  and  bis  busi- 
ness was,  at  the  time  said  convention  was 
held  and  certificate  filed,  that  of  Justice  of 
the  peace.  That  tlu  residence  of  the  chair- 
man of  the  said  Republican  ctmventlon  was 
Anaconda,  Mont;  his  business,  merchant; 
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hts  baslmes  addnii,  Anaconda,  Hont.  That 
t1i«  residence  of  the  aecretuy  of  said  Be- 

EublioanctumntionwaB  Doer  Lodge.  Mont. ; 
la  biuineai,  hotel  clerk;  hia  buainesa  ad- 
draa,  Deer  Lodgo*  Uont. 

Unon  these  flDdfnga  the  court  filed  the  fol- 
lowing conclusions  of  law :  "  (1)  That  the 
contestee,  D.  F.  Hallahan,  was  not  nom- 
inated for  the  otBoe  of  treasurer  of  Deer 
Lodge  county,  Hont.,  to  be  voted  on  as  a 
candidate  at  the  Keneral  election  held  for 
county  and  other  ofQceB  In  the  state  of 
Montana,  November  6,  1894,  by  any  conven- 
tion ot  delegates  representing  a  party  or 
principle,  nor  by  any  committee  duly  au- 
thorized for  that  purpose  by  such  a  conven- 
tion, nor  by  the  electors  of  said  county.  (2) 
That  the  name  of  the  said  Hallahan  was  im- 
properly printed  upon  the  offlcial  ballot  pre- 
pared for  Bald  election  by  the  clerk  and 
recorder  of  said  Deei  Lodge  countv.  (8) 
That  the  said  Hallahan  was  not  elected  to  the 
said  office  of  treasurer  of  Deer  Lodge  county 
at  said  election,  and  Is  therefore  not  entitled 
to  hold  said  office.  (4)  TbatB.  8.  Stackpole, 
the  contestant,  did  not  receive  the  highest 
number  of  legal  votes,  and  Is  therefore  not 
entitled  to  be  declared  elected,  nor  to  hold 
said  office  of  treasurer  for  said  county  of  Deer 
Lodge.  (6)  That  no  other  candidate  or  per- 
son received  any  greater  number  of  votes  than 
the  said  E.  8.  Stackpole,  and  there  is  there- 
fore no  other  person  entitled  to  be  declared 
elected  or  to  bold  said  office.  (6)  That  no 
one  was  elected  to  the  office  of  treasurer  of 
Deer  Lodge  county  at  the  cceneral  election 
held  for  county  and  other  oMcers  In  the  state 
of  Montana  on  November  6,  1894,  and  said 
election  was  void  as  to  said  office.  Let  judg- 
ment be  entered  accordingly,  each  party  pay- 
ing his  own  costs."  Juokmrat  was  then  en- 
tered that  neither  Stackpole  nor  Hallahan  bad 
been  elected  treasurer  of  Deer  Lodge  county. 
As  noted  above,  each  party  appeals. 

The  portions  of  sections  11  and  12  of  the 
Act  of  March  18,  1889,  commonly  called  the 
"Australian  Ballot  Law,"  which  are  appli- 
cable to  this  contention,  are  as  follows : 

"Bee.  tl.  Whenever  any  person  nominated 
for  public  office,  as  In  this  act  provided, 
■hall,  at  least  twenty  days  before  election, 
.  ,  ,  in  a  writing  signed  by  him,  notify- 
ing the  officer  with  whom  the  certificate 
nominating  him  is  by  this  act  required  to  he 
filed,  that  he  declines  such  nomination,  such 
nomination  shall  be  void.   .   .  . 

"  Sec.  12,  Should  any  person  so  nominated 
die  before  the  printing  of  the  tickets,  or  de- 
cline the  nomination,  as  In  this  act  provided, 
or  should  any  certificate  of  nomination  he  or 
become  insumcient  or  iooperative  from  any 
cause,  the  vacancy  or  vacancies  thus  occa- 
sioned may  be  filled  in  the  manner  required 
fOT  original  nominations.  If  the  original 
nomination  was  made  by  a  party  cooTentlon 
which  had  delegated  toacommittee  the  power 
to  fill  vacancies,  such  committee  may,  upon 
the  occurring  of  such  vacancira,  proceed  to  fill 
the  same.  The  chairman  and  secretary  of 
such  committee  shall  thereupon  make  and 
file  with  the  proper  officer  a  certificate  set- 
ting forth  the  cause  of  the  vacancy,  the  name 
Ot  the  penott  nominated,  the  office  for  which 
S8  L.  a  A. 


he  was  nominatod,  the  name  of  the  persoB 
for  whom  the  new  nominee  la  to  be  subatt- 
tuted,  the  fact  that  the  committee  was  au- 
thorized to  fill  vacanclea,  and  such  further  in- 
formation as  Is  required  to  be  given  In  an 
original  certificate  of  nomination.  The  cer- 
tificate so  made  shall  be  executed  In  the 
manner  prescribed  for  the  original  certificate 
of  Domination,  and  shall  have  the  same  force 
and  effect  as  an  original  certificate  of  nomi- 
nation. When  such  certificate  shall  be  filed 
with  the  secretary  of  the  state,  be  shall.  In 
certifying  the  nominations  to  the  various 
county  clerks,  insert  the  name  of  the  person 
who  has  thus  been  nominated  to  fill  a  vacancy 
In  place  of  that  of  the  original  nominee. 
Ann  in  the  event  that  he  has  already  sent 
forth  bis  certificate,  he  sliall  forthwith  cer- 
tify to  the  clerks  of  the  proper  counties,  the 
name  and  description  of  the  person  so  nom- 
inated to  fill  a  vacancy,  the  office  he  Is 
nominated  for.  the  party  or  political  prin- 
ciple lie  represents,  and  the  name  of  the  per- 
son for  whom  such  nominee  is  substituted." 

The  People's  party  convention  delegated 
to  its  county  committee  power  to  fill  vwan- 
cies  on  the  People's  partv  county  ticket 
The  county  committee  filed  (he  vacancy 
caused  by  the  declination  of  Whitmire  by 
nominating  Hallahan,  and  by  filing  a  certifi- 
cate of  his  nomination  with  the  county  clerk. 
That  certificate  was  defective;  and  did  not 
compiv  with  the  provisions  of  said  sections- 
11  ana  13,  in  the  particulars  as  follows, 
which  we  will  note  ieriaiim:  (t)  Whit- 
mire did  not  "decline  the  nomination  as  In 
this  act  provided."  Section  12.  To  decline 
a  nomination  as  in  the  act  provided  is  to 
notify,  in  writing  signed  by  the  party  de- 
clining, "the  officer,  with  whom  the  certifi- 
cate nominating  blm  Is  by  the  act  required 
to  be  filed,  thatnedecllnnsuch  nomination." 
Section.  11.  (2)  Hallahan's  certificate  itself 
does  not  show  that  be  was  nominated  to  fill 
a  vacancy.  (8)  The  certificate  does  not  set 
fortli  the  cause  of  the  vacancy.  (4)  The  cer- 
tificate does  not  give  the  name  of  the  person 
Ita  whom  Ballaban  ma  to  be  substituted. 
(6)  The  certificate  does  not  set  forth  that  the 
committee  had  authority  to  fill  the  vacancy. 
(6)  The  certificate  does  not  set  fortb  In  di- 
rect language  the  business  address  of  Halla- 
han. (7)  The  certificate  does  not  set  forth  in 
direct  language  the  business  address  of  the 
chairman  or  the  secretary  of  the  People'a 
party  committee.  In  these  seven  Items,  In 
making  and  filing  of  Hallatum's  certificate, 
it  did  not  technically  comply  with  the  pro- 
visions of  sections  11  and  12  of  the  Austral- 
ian Ballot  Law.  For  these  reasons  the  dis- 
trict court  held  that  Hallahan  was  not 
nominated,  and,  not  being  nominated,  was- 
not  elected,  treasurer  of  Itoer  Lodge  county. 

Mmn.  W.  H.  Trlppet  and  Bods«ra  A 
Rodders,  for  contestant: 

The  provisloos  of  this  act  relative  to  the 
method  of  making  nominations  for  public  of- 
fice and  certifying  the  same  for  xecord  ai»- 
mandatory  and  not  directory. 

Priee  v.  Luah,  BLR.  A.  467. 10  Uont  61. 

The  nomination  of  Hallahan  cannot  be- 
trcatcd  as  an  original  nomination  mode  by  thft 
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Feople'i jMitj  coDTentlon,  u  wu  the  nomlBa- 
tlon  of  BentoD,  Kdjudged  to  be  in  Bate 
Beoton,  18  Moot.  808. 

ftnoen  t.  8mitA,  16  L.  R.  A.  754.  Ill  Ho.  45. 

Mmn.  T.  0'I*earr  and  Smith  4b  Word, 
for  coDtestee: 

Wbere  do  c^ificateof  Domludon  had  been 
made  <w  filed  by  the  conventlOD,  there  was  no 
dauger  of  the  oouotj  clerk  befog  misinformed 
u  10  which  ooe  of  two  candidate!  of  the  same 
party  was  the  proi>er  one  to  place  on  ibe  official 
oallot.  If  Wbitmire's  came  had  been  oertlfled 
bv  the  coDTentloD  to  the  county  clerk,  in  order 
to  inform  the  clerk  and  retiere  blm  from  the 
Qecei<8ity  of  pladnghis  name  on  the  ticket,  the 
certificate  of  Halfaban  mnst  hare  contained 
the  Information  required  by  section  19. 

Lveaa  t.  Rtngtrud,  8  8.  Dak.  855. 

If  Prieo  v.  Luth,  9 1.  R.  A.  467, 10  Mont.  61, 
Is  to  be  followed,  then  the  certificate  of  Halla- 
hsD  is  defective;  but  If  the  docbine  in  the  later 
cases  of  Simpton  r.  CMom,  53  Esn,  828,  and 
Btatt  T.  Benton.  18  Mont.  806,  Is  correct,  then 
Uie  certificate  of  Hallahas  conforms  thereto. 

Contestant  knew  Balbihan*B  name  would  be 
placed  OD  the  official  ballot  by  the  county 
clerk  and  recorder.  If  it  were  wrong  to  do  so 
he  should  have  made  hla  ol^ectiOD  known  be- 
fore election.  It  Is  too  late  now,  and  be  as 
wdl  as  all  others,  under  the  provisions  of  sec- 
tk«  19.  Act  Mar.  18, 1889,  fa  estopped  to  con- 
test the  electtoo  now  for  tecbnical  defects  in  the 
certlflcale, 

AlUn  T.  0(ynn,  15  L.  R.  A.  748, 17  Colo. 
838;  Boaera  t.  Smith,  16  L.  R.  A.  754,  111 
Ma  45:  State  v.  Saxon,  18  L.  R.  A.  731,  80 
FU.  668;  Simpeon  v.  Oibom,  tupra:  Bathlmrn 
V.  Eamaton.  Ean.  470;  Boytl  v.  MiUe,  25  L. 
B.  A.  486.  68  Kan.  594. 

The  acta  ot  uy  officers  of  registration  or 
dectlon.  when  free  from  fraud,  wiu  not  vitiate 
an  election  or  defeat  the  will  of  the  voters. 

HcCrary,  Elections,  g  105. 

The  votes  cast  for  each  of  the  candidates  for 
treasurer  were  til  cast  by  legal  and  qualified 
electors,  and  contcstee  Callahan  received  a 
plurality  of  UH,  being  the  hlirhest  number  of 
votes  of  the  legal  or  qualified  electors  and 
hence  legal  votes,  and  under  our  Constitutioo, 
aeclioD  19,  article  0,  be  was  by  the  canvassiDg 
boArd  declared  elected,  and  should  be  so  de- 
ekred  by  the  courL 

HcCrary,  Elections,  §§  S93,  298;  Oom.  v. 
OmUey,  66  Pa.  270,  94  Am.  Dec.  ^^-Saundera 
T.  Haynea,  13  Cal.  146;  StaU  v.  Smith,  14  Wis. 
497;  Opinion  <^th«  Judgea,  88  Ma  587;  StaU 
V.  Boat,  46  Ho.  628;  State  v.  VaU.  68  Ho.  97; 
Ftople  V.  auU,  60  N.  Y.  461, 10  Am.  Rep.  608. 

De  Witt,  J,,  delivered  the  opinion  of  the 
court: 

We  are  iA  opinion  that  the  learned  Judge 
of  the  district  court  was  Jnatlfied  in  holding, 
•s  he  did,  aa  to  Hallahan's  certificate  in  this 
case,  rai  the  authority  of  Priee  t.  lAiah,  10 
Hont.  61,  9  L.  R.  A.  467.  We  are  also  of 
opinion  that  while  the  judgment  In  Price  v. 
lAtah  was  perhaps  correct,  the  doctrine  of  that 
caae  must  be  modified  in  some  respects. 
Price  T.  ZmA  was  one  of  the  pioneer  Ameri- 
can decisions  upon  the  Australtan  ballot  law, 
and  at  the  time  of  Its  rendition  no  American 
autborl^  WM  at  the  command  of  this  court, 
as  L.&A. 
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As  to  the  decision  of  Price  t.  XtuA,  perhapt 
we  may  remark  that  we  are  willing,  in  tn* 
language  of  Mr,  Juatice  Field  in  the  case  of 
Barden  v.  Jf^^hem  Pae.  E.  Go.,  I'M  U.  8. 
822,  88  L.  ed.  1000,  to  "take  the  responsl* 
bility  of  any  conSict  with  the  views  now  ex* 
pressed.  It  is  more  important  that  the  court*. 
should  be  right  upon  later  and  more  elabcv> 
ate  consideration  of  the  cases  than  consistent 
with  previous  declarations.  Those  doctrine* 
only  will  eventually  stand  which  bear  the 
strictest  examination  and  tb«  test  of  experi- 
ence." In  what  respect  we  shall  modify  tb* 
decision  of  Price  v.  Jjuah  will  appear  as  we 
treat  the  case  before  us.  We  shall  proceed 
to  examine  the  defects  in  Hr.  Hallahan'scer- 
tificate,  as  they  are  set  forth  and  numbered 
Id  the  statement  preceding  this  opinion,  and 
shall  state  our  views  as  to  what  should  \>e  the 
result  of  these  defects  when  they  are  brought 
to  the  consideration  of  the  court  at  the  time 
and  under  the  facts  and  circumstances  shown 
by  a  court's  finding  of  facts  in  this  case. 

1.  It  is  true  that  Whitmire  did  not  decline 
his  nomination  in  the  manner  provided  by 
sections  11  and  12  of  the  Australian  Ballot 
Law.  That  statute  provides  that  a  written 
declination  shall  be  filed  with  the  officer 
with  whom  the  certificate  of  nomination  of 
such  person  declining  is  required  to  be  filed. 
The  county  clerk  is  that  officer  In  this  case. 
But  Wbitmire's  certificate  of  nomination  had 
never  been  filed.  He  refused  the  nomination 
before  the  time  expired  In  which  hisxertifl- 
cate  must  be  filed.  The  county  clerk  bad  no 
evidence  filed  with  him  showing  that  Whit- 
mire bad  Iwen  nominated.  He  onicially  knew 
nothing  about  Wbitmire's  nomination.  If  a 
nominee  declines  a  nomination.  It  certainly 
Is  an  expedient  provision  of  law  that  tw 
officer  holdine  the  official  record  of  the  nom- 
ination shall  liave  a  formal  written  declara- 
tion of  the  declination  of  the  candidate,  that 
such  officer  may  have  substantial  authority 
for  leftving  a  nominee's  name  oft  of  the  tick- 
et. But  the  county  clerk  needed  no  such  au- 
thority in  this  case  to  leave  Wbitmire's  name 
from  the  ticket.  He  never  would  have  put 
bis  name  on  the  ticket.  He  never  bad  au- 
thority so  to  do.  What  is  the  substantial 
reason,  then,  of  requiring  the  county  clerk 
to  have  authority  to  leave  Wbitmire's  name 
off  of  the  ticket  when  he  never  had  author- 
ity to  put  it  on?  It  would  be  a  ceremony 
wholly  useless  to  any  one.  benefiting  no  on^ 
securing  no  one  any  rights,  and  the  oralasirm 
of  it  working  no  one  any  wrong.  Without 
holtling  fully,  in  this  respect,  that  the  reason 
of  the  Taw  ceasing  the  law  ceases,  for  there 
might  perhaps  be  circumstances  when  the 
question  could  t>e  raised  in  some  connections, 
which  do  not  now  occur  to  us,  where  we 
might  not  be  prepared  to  hold  that  the  law 
cesised.  yet  we  do  hold  that  under  the  find* 
ings  of  fact  In  this  case,  which  we  shall  more 
fully  discuss  below,  the  omission  of  Whit- 
mire to  file  a  declination  with  the  county 
clerk  was  not  such  a  substantial  disregard  of 
the  statute  as  to  wholly  nullify  Hallahan's 
nomination.  In  consideration  of  the  other 
facts  of  this  case,  and  the  time  and  place  and 
manner  in  which  the  objection  was  made  foi 
the  lint  time. 
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t.  Out  Tlew  of  this  defect  No.  1  dUpoaea 
4it  defect  No.  2.  See  Btatemcnt  of  factn. 
Hallaban'i  certificate  did  not  show  that  he 
was  nominated  to  fill  a  racaocj,  but,  as 
Whltmire'i  certificate  had  aever  been  filed, 
the  iofOTmatiou  totbaoousW  clerk  that  Hal- 
lahaa's  Domination  was  to  fill  a  muaacy  was 
*iiot  useful  or  important.  When  Halluian's 
oerttflcate  came  to  the  county  clerk  it  worked 
no  change  in  the  records  as  they  were  before 
the  clerk.  No  nomiiiHtfoD  having  been  filed 
with  tiie  county  clerk,  he  had  no  substitution 
to  make.  Hallahan  was  not  to  Ik  pnt  in  the 
place  of  any  one  already  on  the  records  of  the 
clerk.  By  no  posafbillty  could  any  one  be 
injured  upon  the  records  with  the  clerk. 
Again,  was  this  such  a  substantial  disregard 
of  the  statute  as  should  nullify  Hallahan's 
nomination,  when  the  question  is  raised  as 
It  is  In  this  case? 

Defects  8  and  4  are  that  the  certificate  does 
not  set  forth  the  cause  of  the  vacancy,  and 
does  not  give  the  name  of  the  person  for 
whom  Hallaban  was  to  be  substituted. 
These  defects  fall  under  the  same  view  as  we 
have  expressed  as  to  those  numbered  1  and  2. 

Q.  The  fifth  defect  is  that  the  certificalfi 
does  not  Bet  forth  that  the  committee  had  au- 
thority to  fill  the  vacancy.  This  Is  true. 
The  law  reqalres  that  this  hct  should  be  set 
forth.  The  certificate  did  not  give  this  fact. 
It  was  a  fact,  however,  that  the  committee 
did  have  authority  to  fill  a  vacancy.  See  the 
facts  as  set  forth  lo  the  statement  of  the  case. 
Tberefore,  the  committee  having  full  power 
to  flU  the  vacancy,  is  the  fact  that  they  did 
not  state  this  In  the  certificate  such  a  defect 
M  shall  nullify  the  election,  under  the  cir- 
cumstances ttefore  ub  in  this  case? 

0  and  7.  The  certificate  does  not  set  forth 
in  direct  language  the  business  'address  of 
Hallahan,  or  that  of  the  chairman  or  sec- 
retary of  the  People's  party  committee.  The 
certificate  gives  the  name  and  the  address  and 
the  boainess  of  both  Hallahan  and  the  chair- 
man and  secretary  of  the  committee.  The 
statute  says  that  the  certificate  shall  give  the 
business  address  also.  We  are  of  opinion 
that,  when  the  name  and  business  and  sd- 
drcBB  are  given,  it  Is  an  extremely  technical 
objection  to  say  that  the  business  address  is 
not,  in  effect,  given.  Budk  are  the  defects 
In  the  certificate  of  Hallahan's  nomination. 
Technically,  these  defects  are  in  disregard 
of  the  provisions  of  sections  11  and  13  oi  the 
Ballot  Law.  As  we  have  shown,  and  as  we 
think  would  be  accepted  by  any  one,  none 
of  these  defects  are  extremely  nibstaQtial 
matters,  when  first  brought  to  the  attention 
of  a  court,  as  In  this  case.  Bat  we  wish 
here  to  guard  our  language  carefully.  We 
will  state  that  It  may  be  that  there  are  times, 
circumstances,  places,  or  manner  of  raising 
the  question  where  and  when  the  defects 
descril)ed  may,  by  a  court,  be  considered,  for 
■ome  reasons,  substantial.  But  in  this  in- 
quiry we  limit  ourselves  to  the  consideration 
of  these  defects  as  they  are  brought  before 
the  court  at  this  time,  in  the  manner  and 
under  the  circumstances,  and  in  connection 
with  the  facts  as  they  appear  by  the  findings 
of  the  court  in  this  case.  We  believe  that, 
from  the  point  of  view  which  we  ocoupr, 
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and  which  the  district  court  occupied,  aa  we 
shsl  1  demonstrate  below,  these  defects  in  HaI  - 
laban's  certificate  are  of  the  nature  of  the 
mint,  the  anise,  and  the  cummin,  and  nuCof 
the  weightier  matters  of  the  law.  Oeapel  of 
Matthew,  chap,  xxlii.  98. 

It  is  now  Impwtant  to  note  that  tbe  defects 
in  Hallahan's  certificate  were  simply  the 
absence  of  statements  of  certain  facts,  and 
not  the  absence  of  the  existence  of  the  facts. 
While  it  is  not  stated  in  the  certificate  to  be 
the  fact,  still  It  is  the  fact,  that  Whitmire 
declined  his  nomination  In  the  only  maooer 
practicable  for  him  to  make  his  declinatloa. 
Also  it  is  ibe  fact  that  Hallahan  was  nom- 
inated to  fill  tbe  vacancy.  It  is  the  fact  tbst 
the  cause  of  the  vacancy  was  Whitmlre'a 
declination.  It  is  the  fact  that  Whitmire 
was  the  person  for  whom  Hallahan  was  sub- 
stituted. It  is  the  fact  that  the  committee 
had  authority  to  fill  the  vacancy.  It  is  tbe 
fact  that  the  business  address  of  Hallahan 
and  the  ebatrmsn  and  secretary  of  the  Peo- 
ple's party  committee  was  the  same  as  the 
address  of  these  persons  given  In  the  certifi- 
cate. It  is  the  fact  that  Hallahan  was  duly 
nominated  by  the  committee  having  such 
authority.  He  was  qualified  to  hold  the 
office.  He  received  l.TM  of  the  votes  castk 
a  plurality  of  240  over  any  oUier  candidate. 
The  ballots  cast  for  him  were  regular,  and 
were  cast  by  legal  voters.  He  was  the  choice 
of  the  Domiuating  authority  of  his  party. 
He  was  the  choice  of  the  voters  of  his  party. 
His  nomination,  or  his  certificate  of  nomina- 
tion, was  never  attacked,  until  after  an  elec- 
tloa,  the  honesty  and  fitlmess  of  which  have 
never  been  questioned.  Therefore  we  oome 
to  this  proposition  :  Under  al!  tbe  facts  in 
this  case,  does  the  Australian  ballot  law  ecm- 
template  that  an  election  shall  be  declared 
null  by  reason  of  the  defects  in  the  nom- 
inating certificate  such  as  exist  In  this  caseT 
We  think  not.  In  holding  this  view,  we  are 
constrained  to  depart,  to  some  extent,  from 
the  doctrine  announced  In  Prie$  v.  Ltuh, 
tupra.  In  that  case  it  was  said  :  "  Tbe  state- 
ment of  contest  points  out  many  particulars 
wherein  tbe  foreeoing  requirements  uf  the 
statute  have  not  Wo  compiled  with.  Are 
these  provisions  directory  or  mandatory  T 
When  this  questloo  is  decided,  the  appeal 
will  be  determined.*  10  Hont.  «8,  9  L  R. 
A.  460.  In  the  conclusion  of  the  opinion  It 
was  said :  "The  principle  which  has  called 
into  being  this  law,  that  prescribes  the  oon- 
ditioDB  forthenomlcationsof  candidates  for 
office  before  the  day  of  election,  demands  the 
enforcement  of  every  provision."  10  Mont 
72,  10  L.  R.  A.  47fl.  Thatcase  has  generally 
been  thought  to  hold  that  every  provision  of 
the  ballot  law  must  be  strictly  complied 
witfa.  or  the  election  of  a  candidate  not  so 
complying  will  be  void.  But  It  was  not 
necessary  to  so  hold  In  Uiat  case.  The  case 
wasdecided  upon  the  nleadlngs.  Itwasbeld 
that  the  statement  of  the  contest  was  sufiB- 
oient  in  law.  That  statement  set  forth  a 
violation  of  almost  eveir  provlBlon  of  Hm 
ballot  law.  All  that  this  court  necessarily 
held  In  that  case  was  that  a  motion  to  ouasb 
the  statement  sliould  not  have  been  sustained. 
But  we  are  satisfied  that  the  deoialoi  went 
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400  far  In  holding  absolutely  (if  It  did  so, 
«8  geaerally  thought)  that  all  the  proTlsioos 
■Hi  tho  ballot  law  are  mandatorr,  to  the  ex- 
tent of  InTsUdatlng  an  election  If  some  detail 
48  to  a  nominating  certificate  is  omitted.  The 
law  may  be  mandatory  In  this:  tliat,  as  it 
requires  certain  things  to  be  done,  if  the 
direct  question  arose  as  to  their  being  done 
or  left  undone,  In  some  proceeding  to  de- 
tennine  that  questton,  a  court  might  hold 
that  they  should  be  draw.  Aa,  for  instance, 
-the  issuing  of  some  procees  forbidding  the 
■filing  of  the  certificate  which  did  not  comply 
with  the  law.  Miller  t.  I^nnoyer,  28  Or, 
-804.  But  that  is  a  different  proposition  from 
holding  that,  if  such  things  are  not  done,  the 
feault  must  be  disenfrancuisement  of  a  plu- 
fallty  or  majority  of  the  voters  of  the  dls- 
-tricL  In  this  connection  we  cite  as  follows 
from  the  Oregon  case.  Just  above  referred  to : 
"But  however  this  may  be,  and  whatever 
may  be  the  correct  interpretation  of  section 
49,  we  are  all  agreed  that  the  mistake,  if  it 
was  a  mistake,  In  printing  the  name  of  Hr. 
Pierce  on  the  'official  ballot,'  in  both  the 
People's  and  Democratic  groups  of  electors, 
4lid  not  deprive  the  voter  who  cast  vxch  a 
bollotof  tt^  elective  franchise,  or  the  candi- 
-date  for  whom  it  was  cast,  of  the  benefit  of 
such  vote.  Under  the  law  as  it  now  exists, 
neither  a  roter  nor  candidate  has  any  control 
-or  voice  whatever  In  the  arrangement  and 

Sublicatlon  of  the  names  or  forms  of  the 
allot,  and  the  voter  is  either  compelled  to 
vote  the  'official  ballot, '  as  preparwi  by  the 
■coonty  clerk,  or  not  vote  at  all.  In  such 
■case.  In  the  absence  of  an  affirmative  declara- 
tion in  the  statute  that  a  ballot  containing  the 
name  of  a  candidate  in  more  than  one  place 
■is  void,  and  shall  not  be  counted,  we  are 
imable  to  agree  to  the  doctrine  that  an  error 
•at  the  county  clerk  in  construing  a  doubtful 
provision  of  the  law  should  disenfranchise  a 
large  number  of  voters,  who  are  in  no  wav 
fesponsible  for  the  error  or  mistake ;  and  sucn 
:is  the  eifect  of  the  decisions  under  similar 
4>allot  laws.  Bowera  v.  Smith,  111  Ho.  45, 
16  L.  R.  A.  704 ;  Alien  v.  Qlynn,  17  Colo, 
use,  15  L.  B.  A.  748;  HortJuoU  t.  Pul^ord, 
44  L.  J.  O.  P.  S17.  The  law  ii  'mandatory. ' 
in  the  sense  that  It  demands  and  requires  the 
■oounty  clerks,  In  the  preparation  of  the 
•official  ballot,*  to  strictly  comply  with  all 
Its  provisions,  but  not  in  the  sense  that  a 
voter's  right  to  exercise  its  elective  franchises 
-will  be  lost  because  of  some  technical  mis 
takea  of  the  county  clerk  in  printing  the 
names  of  candidates  upon  the  ballot.  Such 
•  construction  of  the  law  would  not  only 
render  the  election  invalid  on  account  of  an 
lionest  mistake  of  a  county  clerk,  but  would 
open  the  door  to  the  gravest  fraud.  It  would 
place  the  power  In  the  hands  of  a  dishonest 
officer  to  disenfranchise  the  voters  of  his 
•connty,  as  well  as  cause  the  defeat  of  any 
particular  candidate.  To  defeat  the  will  of 
-the  people  or  a  particular  candidate,  It 
would  only  be  necessair  to  furnish  the 
-tAetAam,  or  a  part  of  them,  with  ballots 
slightly  variant  or  differing  from  those  pre- 
-•crTbed  by  law.  Unless  the  law  Is  clearly 
mandatory,  or  In  some  way  declares  the  con- 
-eeqnenoes  of  a  departure  from  its  provisions, 
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the  court  ought  not  to  defeat  the  will  of  the 
people,  when  fairly  expressol,  because  of 
some  technical  error  or  mistiAe  in  the  form 
of  the  ballot,  and  in  this  case  there  Is  no 
claim  or  suggestion  of  fraud  on  the  part  of 
any  one,  or  that  the  returns  now  in  the  poa* 
session  of  the  secretary  of  state  do  not  cor- 
rectly represent  the  will  of  the  people,  SS 
expressed  at  the  polls." 

As  to  the  views  which  conrts  have  taken  of 
defects  in  certificates  of  nomination,  and  as 
to  the  spirit  of  the  provisions  of  the  Austral* 
ian  ballot  law,  we  quote  from  the  following 
decisions: 

Simpmm  v.  Oilxtrn,  53  Ran.  828 :  "  We  are 
unable  to  see  that  very  serious  harm  can  come 
from  theprinting  of  the  name  of  a  candidate 
on  the  ofiscial  ballot,  even  tlioueh  the  certifi- 
cate of  his  nomination  be  informal.  The 
people,  on  election  day,  will  vote  only  tat 
the  candidates  of  their  choice,  and  are  not 
likely  to  be  seriopsly  misled  by  any  fraudu- 
lent or  unauthorisM  nomination.  On  the 
other  hand,  most  deplorable  consequences 
might  ensue  if  contentions  over  the  regular- 
ity of  nominatirai  papers  are  to  be  prolonged 
past  the  time  when  the  officers  charged  with 
the  duty  of  certifying  to  the  nomlnationa, 
and  causing  ballots  to  be  printed,  are  re- 
quired bv  Taw  to  act  in  preparing  for  the 
election." 

8taU  V.  AlUn  (Neb.)  02  N.  W.  Sep.  85: 
"The  grand  design  of  the  Australian  ballot 
law  was  the  purity  of  elections,  and  to  pro- 
tect the  voter,  and  public  at  large,  from  the 
effects  of  fraud  and  intimidation ;  and  the 
construction  given  the  act  should,  if  possi- 
ble, be  in  harmony  with  its  beneficent  object. 
A  cardinal  rule  for  the  construction  of  stat- 
utes is  that,  in  case  of  ambiguity  in  an  act, 
the  courts  will  adopt  that  construction  best 
adapted  to  promote  the  general  oUect,  and 
most  conformable  to  reason  and  justice.  8ee 
Sedgw.  Btat.  &  Const.  L.  196.  ..  .  We 
must  not,  however,  be  understood  as  holding 
the  prorision  of  tbe  ballot  law  under  con- 
sideration to  be  mandatory.  Generally  speak- 
ing, provisions  which  are  not  essential  to  a 
twAt  election  will  be  held  to  be  directory 
merely,  unless  the  contrary  clearly  appears 
from  the  act  itself.  8taU  v.  fitMwS,  84  Neb. 
116,  16  L.  R.  A.  740,  and  authorities  cited." 

State  V.  Saxtm,  80  Fla.  668,  18  L.  R.  A. 
721:  "Statutes  tending  to  limit  a  citizen  in 
the  exeroise  of  the  right  to  vote  should  be 
liberally  construed  in  his  favor,  and  excep- 
tions which  exclude  a  ballot  should  be  re- 
stricted, rather  than  extended,  so  as  to  ad- 
mit the  ballot  if  the  spirit  and  intention  of 
the  law  is  not  violated,  although  a  liberal 
construction  would  violate  it.  The  result, 
as  shown  by  tbe  ballots  deposited  by  leeal 
electors,  must  not  be  set  aside,  except  lor 
causes  plainly  within  the  purview  of  the 
statute.^  "  The  object  intended  to  be  effected 
was  the  independence  of  the  voter,  and  this 
was  sought  to  be  secured  by  prescribing  to  a 
certain  extent  the  form  of  the  ballot,  and  ex- 
cluding from  it  whatever  was  within  the 
prohibition  of  the  provision,  and  thereby  se- 
curing tbe  secrecy  of  the  ballot;  inviolable 
secrecy  as  to  the  person  for  whom  an  elector 
may  vote  being  the  material  guaranty  of  tbe 
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coDstltutlonal  mandate  that  voting  at  popu- 
lar elections  shall  be  bj  ballot.  Stata  v. 
Andgriem,  30  Fla.  240,  250.  The  nearer  the 
lawful  approach  to  a  perfect  uniformity  of 
ballots,  the  more  perfectly  is  the  secrecy  of 
the  ballot,  and  consequently  the  independ- 
ence of  the  voter,  secured.  The  greater  the 
uniformity,  the  leas  the  possibility  of  dis- 
tini;uisbing  marks.  It  is,  however,  not  to 
be  lost  sight  of,  that  a  ballot  will  never  be 
vitiated  by  anything  which  is  not  clearly 
within  the  prohibiting  words  and  meaning 
of  the  statute.   The  elector  should  not  be  de- 

£ rived  of  his  vote  through  mere  iDference, 
Dt  only  npon  the  clear  expreufon  of  the 
law." 

Boyd  V.  Millii,  63  Kan.  694,  26  L.  R.  A.  486 : 
"The  departure  from  the  law  In  matters 
which  the  legislature  has  not  declared  of 
vital  importance  must  be  sutHstantlal  in  order 
to  vitiate  the  ballots.  This  appears  to  be  tlie 
general  current  of  all  the  autboritiea.  In 
Bote€ri  V.  Smith,  111  Mo.'01.  16  L.  K.  A. 
764,  it  is  said  :  'If  the  law  itself  declares  a 
specified  irregularity  to  be  fatal,  the  courts 
will  follow  that  command,  irreBpectlre  of 
tbelr  views  of  the  Importance  of  the  require- 
ment. In  the  absence  of  such  declarations, 
the  judiciary  endeavor,  as  best  they  may,  to 
discern  whether  the  deviation  from  the  pre- 
scribed forms  of  law  had  or  had  not  so  vital 
an  influence  as  to  prevent  a  full  and  free  ex- 
preesion  of  the  popular  will. '  " 

Returning  again  to  Price  v.  Luth,  we  ob- 
■erve  that  the  doctrine  was  there  invoked  that, 
iby  the  adoption  of  a  statute  of  a  foreign 
county,  the  subject  of  whidi  was  new  to 
this  jurisdiction,  we  Impliedly  adopted  the 
construction  given  to  iuch  statute  by  the 
courts  of  such  foreign  country,  provided  our 
own  statute,  as  enacted,  was  silent  as  to  the 
matter  of  construction.  Eminent  authority 
was  cited  lo  support  of  that  doctrine,  as  re- 
marked In  State  v.  Barber  (Wyo.)  82  Pac. 
Rep.  14.  That  this  general  doctrine  should 
obtain  we  have  no  doubt.  It  has  often  been 
declared  by  this  court.  lAndley  v.  Davit,  6 
Mont.  468;  Territory  v.  &ear»,  2  Mont.  S80; 
Firtt  yat.  Bank  of  Butte  v.  BeU  Silver  dt 
Copper  Min.  Go.  8  Hont.  82. 

But  we  think  that  in  Priee  v.  Luth  the 
doctrine  should  have  been  ti^en  with  a  modi- 
flcatlon,  which  escaped  the  attcntlcm  of 
the  court.  The  Australian  ballot  law  was 
adopted  from  a  monarchical  government, — a 
limited  monarchy,  perhaps,  but  still  of  the 
nature  of  a  monarchy.  The  law  was  brought 
from  such  a  government  to  a  republic.  In 
the  ffumw  the  tendency  is  to  limit  and  re- 
strict the  electoral  franchise.  In  the  latter 
the  tendency  Is  to  extend  the  same.  The  par- 
ticular form  of  ballot  law  known  as  the  "  Aus- 
tralian System"  was  new  to  our  jurisdiction. 
But  construction  of  election  laws  generally 
was  not  with  us  a  new  field  of  law ;  and,  in 
the  construction  of  election  laws,  the  whole 
tendency  of  American  authority  is  towards 
liberality,  to  the  end  of  sustaining  the  honest 
choice  of  the  electors.  As  said  by  CJiief  Jut- 
tiee  Groesbeck,  In  StaU  v.  Barber  (Wyo.)  82 
Pac.  Rep.  28 :  **  Although  our  statute  is  a 
very  faithful  copy  of  the  Australian  ballot 
law,  I  see  no  reaatm  for  adopting  the  oon* 
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struction  of  the  British  courts,  which  ap- 
pears to  be  most  rigid.  I  do  not  see  why  thi» 
law  should  be  more  strictly  construed  thaa 
any  other  statute,  or  why  different  rules  of 
construction  from  thoee  invariably  followed 
by  the  courts  should  be  adopted  in  construing 
the  statute."  See  also  cases  above  cited,  ana 
cases  cited  In  the  brief  of  counsel  for  Halla> 
lian. 

We  are  of  opinion  that  an  election  law  im- 
ported from  a  monarchy  to  a  republic  should 
therefore  not  be  subjected  strlctiv  to  the  rul» 
that  the  importation  of  a  statute  importB  alaft 
its  coistructlon.  In  this  respect,  and  for  the- 
reason  suggested,  we  are  of  opinion  that  Priet 
V.  Xuaft  extended  the  rule  to  an  appllcntion 
not  Warranted  by  our  history,  our  Institutions, 
and  the  former  decisions  of  American  courts 
upon  the  construotion  of  election  laws. 
These  views  lead  us  to  the  opinion  that  tlw 
provisions  of  our  Australian  ballot  law 
should  not  be  construed  as  strictly  manda- 
tory, when  the  questfon  of  thetr  observance 
or  dlBobedience  is  raised  under  the  facts  and 
circumstances  found  In  the  case  at  bar.  Price 
V.  Luth,  however,  is  distinguishable  from 
the  case  at  bar  in  this  respect,  as  remarked 
above  in  this  otiinion,  that  that  case  was  de- 
cided upon  the  pleadings  aod  nearly  the 
whole  ballot  system  appeared  to  have  been 
disregarded.  It  did  not  in  that  case  appear 
that  facts  omitted  to  be  stated  in  the  certio- 
rate were  absolutely  existent ;  but  in  the  case- 
before  us  the  defects  in  the  certificate  of  nom- 
ination were  simply  omissions  to  state  fact* 
net  particularly  substantial,  when  indeed, 
the  facts  so  omitted  tu  be  stated  did  exist, 
nnd  were  so  found  by  the  court  on  the  trial. 
That  was  not  the  case  in  Priee  v.  Litth. 

As  to  whether  the  provisions,  here  under 
consi deration,  of  the  Australian  ballot  law, 
as  to  certifying  a  nomination,  are  to  be  con- 
sidered directory  or  mandatory,  we  are  of 
opinion  that  the  correct  view  Is  Uiis:  Thai 
while  courts  may  have  held  that  such  pro- 
visions are  mandatory,  when  the  question  wa* 
directly  raised  in  some  proceeding  demand- 
ing that  such  provision  should  be  complied 
with,  or  in  some  proceeding  asking  that  aik 
officer  be  required  to  file  a  certificate  which 
was  defective,  and  he  made  such  defect  a  de- 
fense for  his  refusal,  yet  they  should  not  b» 
held  to  be  mandatory  in  a  case  like  the  (a» 
at  bar,  where  the  nomination  has  been  duly 
made,  a  certificate  filed,  the  name  placed 
upon  the  ballot,  the  candidate  voted  for  and 
elected  by  a  plurality  of  all  the  legal  vote» 
cast,  and  tine  effect  of  giving  a  mandatory 
construction  of  the  provision  under  cod- 
sideration  is  absolutely  to  disenfranchise  ft. 
plurality  of  the  voters  of  the  district,  when 
no  question  Is  made  that  their  will  has  not 
been  fully,  fairly,  and  honestly  expressed  at 
the  polls.  StaU  v.  AtrAfr  (Wyo.)  33  Pac 
Rep.  28;  Lucat  v.  Ringtrvd,  8  8.  Dak.  855; 
State  V.  Saxon.  80  Fla.  068,  18  L.  R.  A.  731. 

In  this  connection  section  18  of  article  11 
of  the  Constitution  is  pertinent:  "In  al> 
elections  held  by  the  people  under  this  con- 
stitution, the  person  who  shall  receive  tb» 
highest  number  of  legal  votes  shall  be  de- 
clared elected."  To  hold  such  provisions  of 
a  law  mandatory  is  not  within  the  nil«  ■» 
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40  mandatOTT  and  directory  eonatiuctlon  of 
•tatuUs.  We  taid  Id  Mr^  Nat.  Bank  cf 
SeUna  t.  Xrill,  18  Mont.  889:  "As  to 
whether  langnage  should  be  coostraed  as 
mandatOTT,  w  director,  the  doctrine  is  well 
■tated  In  FMr  t.  OMeago,  84  111.  105,  76 
Am.  Dee.  780,  ■■  follows :  '  The  word  "  may" 
Is  orasbrued  to  mean  "shall"  whenever  tbe 
rights  of  tbo  pabltc  or  third  persons  depend 
upon  the  exercise  of  the  power  or  perrormaDoe 
of  the  duty  to  which  it  refers.  And  so,  on 
tbe  other  hand,  the  word  "  shall"  may  be  held 
to  be  merely  directory  wtien  no  advantage  Is 
lost,  when  no  right  Is  destroyed,  when  no 
benefit  Is  sacrlflced,  either  to  tbe  public  or 
the  iodividaal,  by  stvlog  tt  that  construc- 
tion. But,  If  any  right  to  any  one  depends 
upon  giving  the  word  an  Imperative  con- 
struction, the  presumption  is  that  the  word 
was  used  in  refereoce  to  suck  right  or  benefit. 
But,  where  no  right  or  benefit  to  any  one 
depends  upon  the  imperative  use  of  tbe  word. 
It  may  1m  held  to  be  directwy  merely. '  So 
in  the  case  at  bar.  The  moving  party's  right 
to  his  compensation  given  by  statute  for  tlic 
trouble  and  expense  of  his  motion  depends 
upon  giving  tbe  word  'shall'  an  Imperative 
construction,  and,  as  remarked  in  the  111  Inois 
oase,  *tiie  presumption  Is  that  the  word  was 
osed  in  reference  to  such  right  or  benefit.' 
See  also  Stake  v.  Pifrtmauth  d  0.  Railroad, 
80  H.  H.  485;  ^  parte  Jordan,  U  U.  8. 
aSl.  94  L.  ed.  ISS ;  Bedgw.  Stat.  &  Const. 
L.  816-835.* 

We  note  tbe  following  from  Endllch  on 
Interpretation  of  Statutes :  "  'Vt  hen  a  statute 
requires  that  somethloK  shall  be  done,  or 
done  in  a  particular  manner  or  form,  with- 
out expressly  declaring  what  shall  be  the 
consequence  of  noncompliance,  the  question 
often  arises.  What  intention  Is  to  be  at- 
tributed bv  inference  to  the  legislature? 
Where,  loaeed,  tbe  whole  aim  and  object  of 
the  legislature  would  be  plainly  defeated  if 
the  command  to  do  tbe  thing  In  a  particular 
manner  did  not  imply  a  pronlbltlon  to  do  It 
In  any  other,  no  doubt  can  be  entertained  as 
to  the  intention."  Section  481.  "It  may, 
perhaps,  be  found  generally  correct  to  say 
that  nullification  is  the  natural  and  usual 
consequence  of  disobedience  (and  that,  where 
an  act  requites  a  thing  to  be  draw  la  a  par- 
ticnlar  manner,  that  manner  alone  most  be 
adopted).  But  the  question  Is  In  tbe  main 
governed  by  considerations  of  convenience 
and  Justice,  and  when  nullification  would 
invol  ve  general  inconvenience  (or  great  pub- 
lie  mlschlsf)  or  injustice  to  Innocent  persons, 
or  advantage  to  those  guilty  of  the  neglect, 
without  promoting  tbe  real  aim  and  object 
of  the  enactment,  such  sn  intention  Is  not  to 
be  attributed  to  the  legislature."  Section 
488.  **On  the  other  hand,  the  prescriptions 
of  a  statute  (often)  relate  to  the  performance 
of  a  public  duty ;  and  to  affect  with  In- 
validity acts  done  in  neglect  of  tbem  would 
work  serious  general  inconvenience  or  In- 
justice to  persons  who  h&vo  no  control  over 
those  Intmsted  with  tbe  doty,  wlthont  pro- 
moting the  essential  alms  of  the  legislature. 
In  sucn  case,  they  are  said  not  to  be  of  the 
essence  Um  substance  of  the  thing  re> 
quired,  and,  depending  apoa  thla  qnalfty  of 
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not  being  of  the  essence  or  substance  of  tha 

thing  required,  compliance  being  rather  a 
matter  of  convenience,  and  tbe  direction  be- 
ing given  with  a  view  simply  to  proper, 
orderly,  and  prompt  conduct  of  business, 
they  seem  to  be  underatood  as  mere  instruc- 
tions for  tiie  guidance  and  govemnient  of 
those  on  whom  the  duty  is  imposed,  or,  In 
other  words,  as  directory  only.  The  neglect 
of  tbem  may  be  penal,  but  it  does  not  affect 
the  validity  of  ^e  act  done  in  disregard  of 
them.  It  hsa  often  been  held,  for  instance, 
when  an  act  ordered  a  thing  to  be  done  by  a 
public  body  or  pabllc  otBcers,  and  pointed 
out  the  specific  time  when  it  was  to  be  done, 
that  tbe  act  was  directory  only,  and  might 
be  complied  with  after  the  prescribed  time. 
Such  is,  indeed,  the  general  rule,  unless  the 
time  specified  is  of  the  essence  of  the  thing, 
or  the  statute  shows  that  it  was  intended  as 
a  limitation  of  power,  authority,  or  right." 
Section  486.  "In  general,  stetutes  directing 
tbe  mode  of  proceeding  by  public  officers  are 
deemed  advisory,  and  strict  compliance  with 
their  detelled  provisions  is  not  iDdispeosable 
to  the  validity  of  the  proceedings  them- 
selves, unless  a  contrary  intention  can  be 

Sthered  from  the  stetute,  construed  in  the 
jhtof  other  rales  of  interpretation."  Seo- 
tIon48T. 

Under  these  views  of  directory  and  man- 
datory statutes,  we  cannot  hold  that  the  mat- 
ters omitted  from  Hallabao's  certificate  were 
mandate^,  when  the  question  Is  raised  as  it 
Is  in  this  case.  The  stetute  does  not  declare 
that  noncompliance  with  these  matten  sliaU 
nullify  tbe  election.  Bndllcb,  Interpretation 
of  Statutes,  ^  481 ;  Boyd  v.  Jifilii.63  Kan.  694, 
26  L.  R.  A.  486:  KeUer  v.  Toulme  (Miss.) 
7  So.  Kep.  508 ;  People  r.  Onondaga  Ooun^ 
Board  of  Canvataers,  129  N.  T.  895,  14  L.  B. 
A.  624.  The  whole  aim  and  object  of  the 
legislature  are  not  defeated  by  such  noncom- 
pliance. Endlich.lDterpietatlon  of  Statutes, 
%  481.  If  the  election  Is  to  be  nullified,  it 
would,  as  observed  in  Eudlich,  Involve  gen- 
eral inconvenience  and  great  public  mischief 
and  injuBtlce  to  Innocent  persons,  without 

firomotlng  the  real  aim  and  object  of  the 
eKislature.  Endllcb,  Interpretntion  of  Stat- 
utes, ^  488.  We  cannot  believe  that  such 
was  the  Intention  of  the  act. 

Referring  again  to  the  case  of  jFtrsf  Sat. 
Bank  cjf  Helena  v.  NeiU,  quoted  abora,  we 
have  to  observe  In  the  case  at  bar  that  tbe 
right  of  no  one  depends  upon  giving  these 
provisions  of  the  statute  a  mandatory  con- 
struction. No  right  Is  preserved  by  sach 
construction,  but,  on  tbe  other  hand,  a  right 
would  be  destroyed ;  that  is,  the  right  of  tha 
person  having  the  highest  number  of  legal 
votes  cast  to  tie  declared  elected.  Const  art. 
9,  g  IS.  But,  by  giving  these  provisions  a 
directory  construction,  this  same  right  Is 
preserved.  Surely,  such  construction  uiould 
prevail  in  this  case.  Such  are  our  views  as 
to  this  important  matter.  It  was  claimed  in 
the  argument  that  our  decision  In  State  t. 
Btnton,  Xil/LmX.  806.  looked  In  the  direction 
of  tbe  views  now  expressed.  If  It  did,  we 
an  satisfied  that  it  looked  in  the  right  direo- 
tlon.  We  said  in  that  case :  "The  decisioa 
In  this  case  is  placed  solely  npon  the  gronnd 
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discussed  lierelnbefore.  and  all  otber  ques- 
tions are  reeerTed."  So,  In  this  case  at  bar, 
we  limit  our  remarks  to  the  facts  of  the  case, 
In  this,  namely,  tbat  when  such  defects  in  a 
nominating  certificate  as  existed  in  the  one 
wiiich  we  have  considered  are  brought  before 
a  court  in  a  proceeding  such  as  the  one  at 
bar,  and  with  the  facts  as  they  are  found 
here,  we  are  of  opinion  that  the  said  de- 
scribed requirementa  of  the  Australian  ballot 
law,  as  to  certifying  nominations,  must  be 
held  to  be  directory  only.  Any  other  con- 
struction of  these  proTiaiona  of  the  Australian 
ballot  lav  would  convert  a  great  reform 
measure  into  a  trap  and  a  snare  for  the  iu- 
nocent  and  the  honest,  and  would  subject 
the  will  of  the  people  In  elections  to  the  ac- 
cidents of  Inadvertence  and  the  tricks  of  the 
dlaiogenlous.  While  the  statute  would  seek 
to  cast  out  one  evil  spirit,  It  would  take  into 
the  politics!  house  thai  swept  aud  garnished 
•even  other  more  dangerous  spirits,  aud  the 
last  condition  of  the  state  would  be  worse 
than  the  first.  Glospel  of  Luke,  chap.  xii.  34, 
26.  There  need  be  do  new  trial  in  this  case. 
The  findings  are  all  made,  and  are  not  at- 
tacked. They  are  sufficient  upon  which  to 
enter  judgment.  Woolman  t.  Oarrivger,  S 
Hunt.  405 ;  CoUier  t.  Ervin,  Id.  657 ;  Barkley 
T.  Tideke.  Id.  4S5. 

It  is  orders  that  the  judgment  cf  the  Diitrict 
Court  be  reverted,  and  that  the  case  be  re- 
manded, with  instractious  to  dismiss  the  con- 


test, and  adjudge  tbat  D.  F.  Hallaban  is  tbr 
duly  elected  treasurer  of  Dew  Lodge  ooon^. 

Hemittltur  forthwith. 

P«mbarton,  Oh,  J.,  ooncan. 

Hunt,  J.,  concurring: 

I  concur  in  the  conclusion  and  the  reason- 
ing of  the  learned  opinion  of  Jv9tic»  De  Witt. 
But  I  regard  the  decision  of  the  court  as  a> 
reversal,  rather  than  a  modification,  of  th* 
case  of  Priee  v.  TM$h,  10  Mont.  46,  9  L.  R. 
A.  467,  and,  so  regarding  it,  I  wUlinely 
concur.  I  have  never  believed  that  the  doo* 
trine  In  the  case  of  Priee  v.  Luah  could  \» 
sustained.  In  my  Judgment,  it  is  cnntrarj 
to  the  Intent  of  the  law  Itself,  as  well  as  the 
Boirit  of  our  government,  and  to  the  letter  of 
the  constitution  of  the  state,  providing  that 
"In  all  elections  held  by  the  people  under 
this  constitution,  the  person  or  persona  wbfr 
shall  receive  the  bigest  number  of  legal 
votes,  shall  be  declared  elected."  Art.  9; 
§  18.  Whatever  may  be  the  proper  construc- 
tion to  be  put  upon  the  provisions  of  th» 
Australian  ballot  law,  where  the  regularity 
of  the  nominating  certificate  is  questioned 
before  election,  I  think  that  after  the  election 
Isover,  and  no  question  of  fraud  or  Illegality 
of  the  returns,  or  other  questions  of  HuA 
nature,  are  raised,  the  constitution  la  man- 
datory, and  that  the  person  who  receives  th» 
highest  number  of  votes  must  be  declared  t» 
be  elected. 
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Ckorga  IL  WEBSTER  «t  ah,  Ezra.,  etc.,  of 
Chase  Wlggln.  Deceased, 

V. 

John  L.  .WIOOIN  et  ak 
(........H.  L  ) 

1.  Real  proper^  acquired  by  a  testa- 
tor after  the  date  of  his  will,  iDcludtog 
that  acquired  li;  forecloaureof  mortgages  which 
he  held  beforesucb  date,  does  not  pass  by  hiB  will 
Id  which  there  are  do  expren  terms  referrlnc  to 
afler-aoqulred  property. 

8.  A  gift  to  promote  the  eneleney  of 

Enbllc  aeho^ls*  or  In  the  alternative  toe8tal>- 
3h  acbooU  for  the  eduoatlon  of  ohildreo  re- 
siding In  tenements,  la  obarltable. 
8.  A  provlaion  for  a  charitable  g^ift  eon- 
tingent  oa  an  accnmalation  which  ma; 
not  tiike  place  within  the  time  permitted  by  the 
rule  a^lnrt  perpetuities,  1b  not  within  that  rule 
If  the  fund  In  tbemeantlmels  devoted  to  charity. 
4.  The  immediate  and  unconditional 
devotion  of  a  Aind  to  charl^*  and  not 
the  time  or  manner  of  the  admloisuatlon  or  41b- 
trlbatlon  of  tbe  fluid,  ia  the  test  of  the  validltr 
of  iti  creation. 

g.  A  charitable  tmnt,  to  alegal  sense.  Is  one 

KoR^Thatafree-maBai]'Bboinetanota**purelr 
pnblto  ohartty,"  see  PbUaMpUa  t.  Hascmle  Home 
<Pa.)28L.B.  A.5IS. 

For  numerous  Other  oases  on  the  question  what 
■re  charities,  see  Cterar  v.  wiuiama  (HL)  XIL.  R.  A. 
454.  and  cases  tliere  leCened  tik 

28L.R.A. 


which  orttrlnatea  from  a  ffift.  and  wblidi  Hntta  It* 
property  to  any  public  uae  to  which  It  ia  lawful 
to  devote  property  forever. ' 

6.  A  trust  for  the  erection  of  oonven- 
lent  and  healthfbl  tenementa  for  the 
labortaiF  nln—wi.  and  tbeto  malntenanoe  fa 
proper  repair  and  In  a  clean  and  tMy  condition, 
provldlufT  that  no  Intemperate,  dtoorderlj,  or 
Olthy  person  shall  be  allowed  to  ocoupythem, 
Rltbouirfa  they  are  to-be  lot  to  laborers  for  rent 
and  not  gratuitousty  farnlsfaed  to  them,  creates 
a  charity. 

7.  An  act  or  a  resolution  of  tbe  general 

assemblT'  of  another  state  aooeptlug  a 
given  to  the  state  and  accordlnittoltsoondltlonSi 
is  a  BuflBolent  assurance  to  ezeoutois  to  Justify 
payment  Of  the  lenaoy. 

8.  SpedfleporttminofalBirM^'oXowB 
or  acbool  dlstrlot  being  givra  for  darisnated 
purposea  may  be  severally  aooepted  or  rejeoted. 

9.  A  bond  need  not  be  required  in  ease  of 
legacies  In  trust  aocepted  by  a  town  or  school 
districts  and  legally  established,  which  will  be 
under  rbesupervlslon  ctf  tne  equity  oourts  of  an- 
other stata 

{April  20,  U8S.) 

PETITION  for  the  oonatructlon  of  the  win 
of  Chase  Wiggln,  deceased. 
The  facts  sufficiently  appear  In  the  opinion. 
Mr.  C,  n.  Van  Slyc^  for  complainants: 
The  question  to  be  determined  is.  Does  the 
title  vest  in  the  corporation  within  the  pce- 
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■erlbed  period  t  oot.  At  what  time  doe*  the  es- 
lormeDt  commeoce? 

Mng  r.  Blake,  98  Han.  SS8. 

No  iDterest  subject  to  a  coadltion  precnleDt 
li  good  unless  the  conditloo  must  be  fulfilled. 
If  at  all,  irtthlii  tweDty-one  years  after  some 
life  Id  being  at  the  (reatioii  of  the  iDterest. 

aray,  Fen>etuitles,  §  201. 

That  1b  tlie  rale  applies  only  to  contingent 
Interests;  it  does  not  apply  to  vested  interests. 

Gray,  Perpetuities,  ^  205;  Phtladdpfiia  t. 
Qirard,  46  Pa.  9;  Tard^§  App.  64  Pa.  95. 

The  title  to  this  gift  vested  in  this  corpora- 
tloD,  as  trustee,  at  the  decease  of  the  testator; 
only  the  en  joymeat  of  actual  poewsdon  wag 
postponed. 

Gray.  Perpetuttlee,  ft  410;  Bacon  t.  Proctor, 
Turn.  Aa  U;  Wmtam  v.  Lewit,  6  H.  LCas. 
1018. 

A  charity  in  a  legal  sense  is  a  sift  to  be  ap- 
plied consistently  with  existing  lawB,  for  the 
Dmeflt  of  an  Indefintte  number  of  persons, 
edtber  by  bringing  tbetr  mfnds  or  hearts  under 
the  influence  of  education  or  religion,  by  re- 
Uering  their  bodies  from  disease,  suffering,  or 
eonstralnt.  by  assisting  them  to  estAblisbtbetn- 
■elves  in  life,  or  by  erecting  and  maictainlDg 

Cibllc  buildings  or  works  or  otherwise  lessen- 
gtbe  burdens  of  government. 
Jackmn  v.  PhUHp»,  14  Allen,  589;  KcOejf  v. 
IfickoU,  19  L.  B.  A.  418. 18  R.  L  — . 

Whatever  la  f^ytn  for  the  love  of  God, — the 
love  of  your  neighbor  in  the  catholic  and  unl- 
versal  sense, — given  from  these  motives  nnd  to 
these  ends,  frw  from  the  stale  or  taint  of  ev- 

acoDstdenlioii  that  li  penonal,  private,  or 
lab. 

OvIdY.  WathiMton  BotpttalforFonndliftga, 
•5U.  8.  80S,  94U  ed.  490;  iUf  v.  Merecr,  14> 
R.  L  412. 

Gifts  for  the  promotion  of  education  are  es- 
pecially mentioned  in  the  Statute.  43  Bliz., 
chapter  4,  and  have  always  been  considered  to 
be  charitable  in  the  legal  seuse. 

BnatOt  T.  AOeii,  107  U.  &  168,  97L.  ed. 
897. 

A  bequest  to  trustees  to  purchase  land  to  let 
out  to  the  poor,  at  a  low  rent,  is  a  good  be- 
quest to  charitable  uses. 

Orafton  v.  AM,  10  Jut.  787.  90  L.  J.  Ch. 

N.  8.  198. 

In  1898  the  historical  bequest  of  Benjamin 
Franklin  to  the  city  of  Fbiladelpbia,  of  £1,000, 
to  afford  loans  of  not  more  than  £60  at  Inter- 
cat,  to  any  married  artifloen  who  have  served 
an  apprenticeship,  to  aid  them  fai  setting  them- 
selves up  tn  tmsiness,  has  beeo  established  as  a 
charity. 

Franklin  v.  Philadelphia,  18  Pa.  Co.  Ct. 
Bep.  241;  Franktin'a  Estate,  160  Pa.  487.  489. 

The  gift  Is  immediste  in  the  sense  that  there 
Is  DO  antecedent  gift  of  the  property,  to  or  for 
the  benefit  of  any  [vivate  person  or  corpora 
tion. 

Atty-Ocn.  v.  Bishop  cf  Ghetter,  1  Bro.  Ch. 
444;  Henahaw  r,Atk%n»on,  8  Madd.  806;  Bin 
ncttY.  Herbert,  L.  R.  7  Ch.  282;  Chamherlayne 
T.  Broekctt,  L.  R.  8  Ch.  206;  OdeU  v.  OdrU,  10 
Allen,  1:  Ingli*  v.  SaUora  Snug  Harbor  Trut 
tem^lttm  TMfc,  28  U.  B.  8  Pet.  99,  7  L.  ed. 
n?;  RiuaeU  t.  JOm.  mipra;  Woodruff  v. 
JKontA,  68  Coon.  180. 

The  coovt  wOl  ezerdse  the  Jadidal  powers 
18  L.& A. 


inherent  In  It  as  court  of  chanceTT  jurisdictloB, 
and  will  direct  a  cy  prit  application,  where  tb* 
trust,  legal  in  Itself,  by  reason  of  changed  cir- 
cumstances or  other  matters,  cannot  be  prac- 
tically carried  out  In  the  form  expressed  by  the 
creator  of  the  trust. 

Pell  V.  Mereer,  14  R  I.  418. 

In  this  state  a  testator  may  devise  afteT'Sc- 
guired  realty,  provided  that  the  intention  ap- 
pears In  direct  and  explicit  terms  on  the  face 
of  the  will. 

R.  L  Pub.  Stat.  chap.  182,  g  1;  Chwreh  v. 
Warren  Mfg.  Co.  14  R  I.  639. 

At  common  law  the  devisor  must  be  seised 
of  the  same  estate  at  the  time  of  his  death  as 
at  the  dale  of  the  will,  to  make  It  a  good  de- 
vise. 

Ballard  v.  Carter^  0  Pick.  118,  16  Am. 

Dec.  877. 

If  a  morigagee  after  making  his  will  fore- 
closes the  mortgage  or  obtiiins  a  release  of  the 
equity  of  redempUon,  the  mortgaged  lao(^ 
will  not  pass  ioclusively  under  the  general 
^ords,  "lands,  tenements,  and  hereditaments,*^ 
but  will  go  as  a  purchase  subsequent  to  the 
wilt,  to  the  testalor's  beire-at-law. 

Ibid. ;  Brigham  v.  Winehetter,  1  Met.  890; 
Sw<^i  V.  fitfjtm,  5  Conn.  681;  R  I  Pub.  Stat. 
chRp.  185.      7-16;  Steely.  Bteet.  4  Allen.  417. 

There  Is  a  possibility  that  the  rule  may  be 
different,  however,  where  the  foreclosure  Is 
by  sale  under  %  powCT  contained  in  the  mort- 

^ISm  t.  BKm,  118  Mass.  004, 19  Am.  Bepu 
476. 

In  Rhode  Island  a  mortgagee  has  such  an  es- 
tate, that,  for  condition  broken,  be  may  main- 
lain  elef^ment,  if  refused  possesion. 

R.  I.  Pub.  Stat.  chap.  210,  g  7;  Carpenter  v. 
Carpenter,  6  R.  L  642;  De  Wolf  v.  Murpkp, 
11  R  I.  680. 

The  equitable  fee  was  devisable,  and  was 
devised  by  the  broad  descriptions  contained  in 
the  residuary  clause  of  the  will. 
Stump  V.  Gaby,  2  DeQ.  M.  &  G.  628;  Grw- 
V.  Motuley,  4  DeG.  &  J.  78;  1  Jarman, 
ills,  6tb  Am.  ed.  167. 
Mettrt.  E.  K.  Parker,  fames  B.  Rieh> 
ardaoOf  Herbert  AlmjTf  and  Jeeeph  C. 
Ely  for  respondeat. 

Donflaib     delivered  the  opinion  of  the 

court: 

The  scheme  of  tbe  will  upon  which  the 

?|uestions  suggested  to  us  arise  is  briefly  as 
oliows:  The  testator,  after  directing  pay- 
ment of  bis  debts  and  funeral  expenses,  and 
the  purchase  of  a  place  for  his  burial,  makes 
a  specific  bequest  of  certain  property,  used 
by  him  In  the  practice  of  his  medical  pro- 
fession, to  one  of  his  nephews.  He  then  di- 
rects his  executors  to  collect  his  book  ac- 
counts and  oUier  credits,  and  to  manage  bis 
other  estate,  real  and  personal,  and  out  of 
the  proceeds  of  the  book  accounts  and  cred- 
its, and  the  Income  of  the  estate,  to  pay  the 
expenses  of  administration,  and  seven  lega- 
cies, In  the  following  order:  (1)  To  each 
of  five  nephews,  $500,-12.500.  (2)  To 
Charles  T>.  Wlggln,  In  trust  for  three  of  the 
testator's  grandnleces.  $1,600.  (3}  To  the 
town  of  Meredith,  N.  H.,  upon  certain  trusts, 
$4, 000.   (4)  To  the  state  ofNew  Hampshire, 
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upoB  oertala  trust*,  $500.  (5)  To  th«  Rhode 
Island  Medical  Society,  upon  certain  trusts, 
|4,000.  (6)  To  Bro'wD  Uulversltf,  upon 
certain  trusU,  $2,000.  (7)  To  Dartmouth 
■College,  N.  H.,  upon  eerum  trusts,  $2,000. 
In  all.  $16,000.  The  rest,  residue,  and  n- 
maioder  of  his  estate,— that  is  to  my,  the 
capital  of  the  whole  estate,  excepting  so 
much  of  the  proceeds  of  book  accounts  and 
•other  credits  which  have  been  collected  by 
the  executors  as  may  have  been  used  by  them 
for  the  payment  of  leiracies. — he  gives  to  the 
FiOTidence  Building,  Sanitary  &  Educa- 
tional AsBOclation,  to  constitute  a  fund  to 
be  called  the  "Providence  Building.  Sani- 
tary, and  Educational  Fund,"  which  is  to 
be  held  and  administered  by  said  corpora- 
-tlon  upon  certain  trusts.  Power  Is  given 
to  the  executors,  while  they  are  in  control 
of  this  estate,  to  change  the  Invostment  of 
it,  and  to  sell  and  reinvest  tlie  proceeds  for 
that  purpose.  All  tlie  legacies  and  devises 
«re  made  conditional  upon  the  acceptance  of 
-the  conditions  attached  to  each  gift  within 
six  months  after  notice  from  the  executors'. 
The  bequests  to  the  town  of  Meredith  and 
the  school  districts  thereof,  and  to  the  state 
■of  New  Hampshire,  are  to  be  paid  onlj  after 
formal  acceptance  by  the  legatees  of  such 
legacies,  and  satisfactory  assurance  to  the 
executors  of  the  execution  of  tlie  trusts  at- 
tached to  them.    The  debts  and  funeral  ex- 

Eenses  of  the  testator,  and  the  legacies  to 
Is  nephews,  and  In  trust  for  his  nieces, 
have  been  paid,  and  a  surplui  of  personal 
-estate  and  Inoome  remains  In  the  ezecaton' 
huda.  A  corporation  of  the  name  designated 
in  the  residuary  clause  was  chartered  By  the 
general  assembly  June  1,  1883,  and  was  or- 
.ganized  during  tbe'lifctime  of  the  testator, 
with  the  testator  and  three  of  the  executors 
wiginally  named  in  bis  will  among  the 
-oorporators,  and  tbii  corporation  claims  to 
be  entitled  under  the  residuary  clause. 

The  questions  raised  hr  the  bill  are  of 
three  classes:  The  elghto  question  relates 
to  the  condition  of  the  estate,  as  affecting 
the  application  of  the  will ;  the  seventh  re- 
lates to  the  validity  of  the  residuary  clause ; 
the  first  six  relate  to  the  construction  of  the 
direction  to  the  executors  to  give  notice  to, 
and  demand  assurance  from,  the  legatees. 
It  appears  tiiat  the  testator  died  Februair 
38,  1891,  seised  and  possessed,  besides  his 
personal  estate,  (1)  of  real  property  acquired 
by  him  prior  to  the  date  of  bis  will,  of  the 
value  of  about  $4,000;  (2)  of  real  property 
situated  In  the  state  of  Rhode  Island,  ac- 
•quind  by  falm  subsequently  to  the  date  of 
said  will,  of  the  value  of  about  $6,400 ;  (8) 
-of  retl  property  situated  in  the  state  of  Mas- 
isachuaetts,  acquired  by  him  subsequently  to 
-the  date  of  said  will,  of  the  value  of  about 
$1,000  ;  (4)  of  real  property  situated  In  the 
state  of  Rhode  Island,  acquired  by  him  sub- 
sequently to  the  date  of  said  will,  at  fore- 
closure sales  made  by  rlrtue  of  powers  of 
attorney  contained  In  mortgages  acquired 
by  bim  prior  to  the  date  of  said  will,  of  the 
value  of  about  $6, 600 ;  (6)  and  also  of  a  cer- 
tain tract  of  land  situated  In  said  Provi- 
dence,—which  was  conveyed  in  fee  and  in 
mortgage  to  said  Ohase  Wiggln  by  deed 
:3SIi,a  A. 


dated  August  15,  A.  D.  1874,  and  recorded 
August  17,  A.  D.  1874,  and  sold,  by  virtue 
of  the  power  of  attorney  coDlMlned  in  said 
mortgage  deed,  to  the  defendant  Charles  D. 
Wiggin,  by  deed  dated  April  8,  A.  D.  1875. 
acknowledged  June  38,  A.  D.  1888.  and 
recorded  June  29,  A.  D.  1888,  and  conveyed 
by  said  defendant  Charles  D.  Wiggln  to  said 
Chase  Wiggin  by  deed  dated,  acknowledged, 
and  recorded  June  80,  A.  D.  1888,— of  the 
value  of  about  $1,500. 

The  heirs-at-law  contend  that  the  lands  In 
classes  numbered  S  and  4,  above,  dtd  not 
pass  by  Uie  will,  but  that  as  to  these  lands, 
and  the  income  of  them,  the  testator  died 
Intestate,  and  that  the  land  In  claas  8,  not 
being  within  the  jurisdiction  of  the  court, 
cannot  be  affected  by  this  proceeding.  We 
are  c(MistraIned  to  agree  with  this  contention. 
While  it  may  be  inferred  from  the  whole 
scheme  of  the  will  Uut  the  testator  designed 
to  dispose  of  all  the  estate  which  the  law 
gave  him  power  to  affect  br  his  will,  we  do 
not  think  he  has  availed  himself  of  the  priv- 
ilege which  our  statute  gives  to  a  testator 
to  dispose  of  after-acquired  real  eatate  in 
the  manner  pointed  out  by  the  statute. 
There  are  no  express  terms  in  this  will  re- 
ferring to  property  which  he  might  acquire 
after  ttie  execution  of  it.  The  description 
of  the  properly  devised  Is  as  general  as  pos- 
sible, but  it  is  no  more  comprehensive  than 
what  might  well  have  been  used  if  he  hod 
intended  only  to  convey  what  he  then  pos- 
sessed. Pub.  Stat  chap.  182.  g  1 ;  Church 
V.  Warren  M^.  Ga.UR.Lm;  LoriUard't 
l\titum,  16  R.  I.  254.  As  to  the  property 
in  class  4,  it  seems  plain  that  It  was  acquired 
•as  real  estate  after  the  making  of  the  will. 
As  a  debt  secured  bj  a  mortgage,  it  would 
have  passed  under  the  will  as  personal  prop- 
ertv ;  but  the  testator  changed  its  character, 
and  so  we  think  exempted  It  from  his  testa- 
raentarv  provisions.  Ballard  v.  Cbrfor,  5 
Pick.  118,  16  Am.  Dec.  377;  Brighma  v. 
WimJutter.  1  Met.  890 ;  Tardlep  v.  HoUani, 
L.  R.  20  Eq.  428 ;  Strode  v.  Ruatd,  2  Vent. 
624. 

As  In  ClarkBon.  v.  Pdi,  17  R.  I.  646,  we 
express  no  opinion  as  to  the  pn^wrtj  In  class 

8. 

The  property  in  clsss  S  was  owned  bv  the 
testator  at  the  date  of  the  will.   The  legal 

title  was  in  his  trustee,  who  was  under  ob- 
ligation to  transfer  it  at  any  time,  and  who 
held  It  for  the  testator's  benefit  or  conven- 
ience, subject  to  the  testator's  absolute  do- 
minion. It  was  In  no  real  sense  acquired 
afterwuds,  when  the  lejgal  title  was  con- 
veyed. We  conclude,  wrefoie.  that  it  Is 
included  in  the  estate  affected  by  the  will. 

The  heirs-at-law  contend  that  the  residuary 
clause  is  void  because  the  trusts  Imposi-a 
upon  the  legatee  are  not  those  which  the 
claimant  isautliorized  by  law  to  administer; 
because  these  trusts  are  not  charitable ;  be- 
cause the  time  when  the  gift  is  to  become 
effectual  Is  too  remote.  There  can  be  no 
doubt  tliat  the  testator  Intended  the  corpora- 
tlon  which  claims  this  gift  to  be  the  re- 
cipient and  administrator  of  It.  No  such 
corporation  was  in  existence  at  the  date  of 
his  will,  but  be  expressly  says  Uwt  *  Itli  to 
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be  incorporated,  and  will  be  Incorporated 
before  the  devise  aod  bequests  to  it  herein 
provided  shall  take  effect;"  and  before  bis 
deattt  be,  together  with  bis'  friends,  or- 
ganized the  claimant  corporation  under  a 
charter  which  he  procured  from  the  general 
ftsaemblf,  la  which  the  objects  of  this  clause 
of  the  will  are  substantially  stated  as  the 
purposes  of  the  corporation.  This  was  an 
ancient  method  uf  founding  a  charitr.  "In 
other  cases, "  says  Hr.  Tysaen,  **  the  founders 
of  charitable  Institutions  procured  for  them 
charters  of  incorporation  from  the  crown, 
with  licenses  to  take  lands  in  mortmain,  and 
then  conveyed  or  devised  land  to  them." 
Tyasm.  Charitable  Bequests,  348.  The  re- 
siduary clause  of  the  will,  and  the  charter, 
were  evidently  conceived  by  the  same  mind, 
and  were  deslgaed  to  correspond  to  each  other 
in  the  trusts  declared  by  the  testator  and  the 
trusts  to  be  executed  by  the  recipient.  We 
fbid  no  discrepancy  between  them.  Certain 
dincttons  for  the  administration  of  the  trusts 
in  the  will,  not  in  any  way  repugnant  to 
the  provisions  of  the  charter,  are  nut  repeated 
In  ft ;  and  the  direction  for  accumulation 
before  commencing  the  building  of  houses, 
being  optional,  is  not  prescribed  in  the  act. 
lliese  alfferences,  however,  as  well  as  the 
variations  in  expression  between  the  two  in- 
struments, are  only  such  as  would  naturally 
occur  between  a  testamentary  clause  estab- 
lishing a  trust  and  a  charter  providing  for  a 
corporation  for  the  purpose  of  administering 
it,  and  are  appropriate  t^  the  different  struct- 
nres  of  the  two  instruments.  The  intention 
of  the  testator  was,  then,  to  convey  his  prop- 
erty to  this  corporation,  to  be  managed  as  it 
might  be  under  the  terms  of  Uils  charter,  and 
under  the  trusts  specified  in  the  will.  Does 
the  law  forbid  such  a  disposition  of  his  es- 
tate in  the  manner  he  desires,  or  can  his  ex- 
pressed intention  be  carried  out?  The  trusts 
•nnexed  to  the  eift  to  the  residuary  legatee 
axa :  First.  To'purcfaase  land  or  real  estate 
In  such  localities  In  the  city  of  Providence 
as  shall  be  most  convenient  for  residences 
fcMT  the  laboring  classes,  and  to  build  thereon 
such  convenient  and  healthful  tenements  as 
shall  be  suitable,  in  amount  of  room  and  cost 
of  construction,  for  such  tenements.  This 
employment  of  the  fund  may  be  made  by  the 
trustees,  either  at  once,  or  when  the  fund  in- 
vested in  other  ways  by  them  shall  amount 
to  tSOO.OOO  in  value.  Certain  directions  as 
to  the  mode  of  administering  the  trust  are 
added,  A.  sufficient  number  of  these  tene- 
ments shall  be  built  in  one  locality  Co  re- 
quire most  of  the  time  of  one  suitable  person 
to  supervise  and  take  charge  of  them ;  to  keep 
them  In  pmpet  repair;  to  see  that  they  are 
not  abnsed  aj  the  occupants,  and  that  they 
are  kept  clean  and  ildy  at  all  times;  to  col- 
lect rents;  to  attend  to  all  sanitary  matters 
connected  with  them ;  and  to  otherwise  over- 
see and  direct  in  all  matters  relative  to  such 
tmements  and  tlieir  tenants  which  may  be 
intrusted  to  him  by  the  corporation.  No  in- 
temperate, disorderly,  or  filthy  persons  shall 
be  allowed  to  occupy  any  tenement  built  or 

firovided  by  this  fund.  These  directions 
mplv  that  the  tenements  so  directed  to  be 
built  may  be  let  to  laborers  for  rent,  not 
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gratuitously  furnished  to  them.  Secondly. 
When  the  trust  fund,  witii  Its  accumulations, 
amounts  to  |^,000  in  value,  one  lialf  of  ib» 
future  income  is  to  be  devoted  to  the  pay- 
ment of  salaries  of  additional  teachers  in  the 
public  schools  of  Providence,  or.  if  the  city 
refuses  to  co  operate  with  the  trustees  in  that 
design,  then  the  trustees  jnny  devote  it  to  the 
establishment  of  schools  for  the  education  of 
the  childreu  residing  in  the  tenements  con- 
trolled by  the  trustees. 

We  think  the  second  branch  of  the  trust 
Is  charitable.  In  the  light  of  all  the  prece- 
dents. Atty-Qm.  v.  Earl  of  Lontdaie,  1  Sim. 
105;  RuaaM  v.  AU^,  107  U.  8.  168,  87  L. 
ed.  897;  FOl  v.  Mtreer,  14  R.  I.  481»,  and 
cases  cited.  It  is  for  the  purpose  of  promot- 
ing the  efficiency  of  the  public  schools,  and 
seeroa  wisely  designed  for  that  purpose;  or, 
in  the  alternative,  to  establish  schools  under 
the  powers  granted  to  the  trustee  by  Its 
charter.  But  it  Is  oblccted  to  on  the  ground 
that  the  application  of  income  for  the  promo* 
tion  of  education,  in  either  way,  is  contin- 
gent upon  such  an  accumulation  as  may  not 
take  place  within  the  time  permitted  by  the 
rule  against  perpetuities.  It  must  be  con- 
ceded, bowever,  that  this  rule  has  no  appli- 
cation if  the  fund,  in  the  meantime,  Is  de- 
voted to  charitv.  Gray,  Perpetuities,  §  697  j 
Ghriat  Hotpital  v.  Grainger,  16  Sim.  83,  1 
Macn.  &  O.  460;  Odell  v.  OdtO,  10  Allen, 
1 ;  Jone$  V.  Saberiham,  107  U  8.  174,  27  L. 
ed.  401 ;  OhamberUtyne  v.  Broekett,  L.  R.  8 
Ch.  206 ;  RuMeU  v.  AUen,  aupra.  Prof.  Gray 
criticises  the  reasons  §iven  for  Lord  Uotten- 
ham's  decision  in  (ffintt  Sotpitat  v.  Orainger 
as  assuming  that  the  object  of  the  rule 
against  perpetuities  is  to  prevent  property 
from  becoming  Inalienable.  Gray,  Perpe- 
tuities, 599.  600  et  teq.  The  avoidance  of 
an  IndeSnite  suspension  of  the  right  of  aliena- 
tion Is  at  the  root  of  the  rule  against  perpe- 
tuities, and  cannot  be  ignored,  but  we  may 
suggest  that  the  doctrine  of  the  case  may  be 
supported  on  another  ground.  Where  prop- 
erty is  well  given  in  trust  for  acharity,  and, 
upon  a  remote  contingency,  this  first  trust  is 
to  terminate,  and  a  second  charitable  trust 
to  begin,  the  intention  of  the  testator  is  that 
the  first  trust  shall  be  benefited  so  long  as, 
in  his  opinion,  its  provisions  can  be  userully 
carried  out,  and  then  that  the  fund  shall  still 
be  devoted  to  charity  in  some  other  way ; 
that  is  to  say,  he  makes  a  case  for  the  cyprh 
dispMltion  of  the  fund.  The  first  trust  fail- 
ing to  be  practicable  or  useful,  he  points  out 
another  charitable  object  of  bis  bounty,  and 
so  does,  in  advance,  wliat  the  court  would 
do  if  he  had  omitted  the  second  provision. 
In  the  case  at  bar  the  testatw  supposed  that, 
after  the  fund  in  question  should  have  in- 
creased to  the  value  of  $500,000,  one  half  of 
the  accruing  income  would  be  enough  for  the 
primary  branch  of  this  trust,  and  so  has  di- 
rected a  different  disposition  of  one  half  the 
Income  from  that  time.  This  is  substantially 
what  the  court  would  have  done  when  it  lie- 
came  apparent  to  them  that  the  whole  income 
of  the  fund  could  not  usefully  be  expended 
for  the  purposes  of  the  first  cha'rity.  In  mak- 
ing a  cy  prit  disposition  of  a  fund,  the  court 
fotlowa  the  supposed  wish  of  the  donor. 
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Why  •bould  It  not  conflrm  his  express  direc- 
tion? But,  upon  whatever  grouod  the  doc- 
trine may  be  based,  it  has  met  with  nnl- 
Teraal  approbation  as  a  rule  of'law. 

The  crucial  test,  therefore,  of  the  Tallditj 
of  the  whole  residuary  clause,  Is  whether  or 
not  the  first  trust  declared  is  a  valid  charita- 
ble trust.  The  ohjectioos  to  the  validity 
of  the  trust  which  have  been  urged  upon  us 
are:  First,  that  It  Is  not  charitable;  and, 
secondly,  that,  not  being  charitable.  It  is 
void,  under  the  rule  against  perpetuities. 
If  the  residuary  legatee  were  a  private  per- 
son, and  the  gift  were  not  affected  by  a  trust, 
he  would  take  in  the  corpus  of  the  Mtate,  at 
tiie  death  of  the  testator,  either  a  vested  es- 
tate in  fee,  charged  with  the  term  given  to 
the  executors,  or  an  absolute  equitable  fee, 
postponed  in  Its  enjoyment  to  a  later  time; 
and  In  the  latter  case  the  legal  estate  would 

Iiasi  to  the  executors  In  trust,  first  to  raise 
egacies,  and  then  to  oouvey  to  the  residuary 
legatee.  The  legal  estate,  in  the  first  con- 
•tructlon,  or  the  equitable  estate,  iu  the  sec- 
ond, 1}elng  surely  given  to  a  definite  person, 
are  equally  exempt  from  the  rule  against 
perpetuities.  Oray,  Perpetuities.  ^805.  We 
think  that  Uie  estate  given  by  this  will  to  the 
residuary  legatee  in  trust  Is  a  legal  estate  in 
fee  simple  in  the  real  estate,  and  a  vested 
interest  in  the  personal  property  and  sur- 
plus book  accounts  and  credits.  The  rents 
and  income  are,  it  is  true,  given  to  the  ex- 
ecutors, and  such  a  general  gift,  standing 
alone.  Is  undoubtedly  a  gift  of  the  fee  itself. 
1  Jarman,  Wills,  *74l,  and  cases  cited.  But 
here  the  Income  is  separated  from  the  estate 
for  a  temporary  purpose,  and  ttie  intention 
of  the  testator  la  plain  that  the  corpus  of  the 
estate  should  be  reserved  for  the  residuary 
legatee.  In  Suehanan  v.  Harrison,  8  Jur. 
N.  8.  98fl,  81  L.  J.  Ch.  74,  Wood,  V.  C. 
says :  "  The  first  oontest  was  that  those  who 
take  the  Indefinite  gift  of  Income  were  on- 
titled  to  the  actual  corpus  of  the  property. 
As  to  that,  I  hold,  quite  independently  of 
general  authorities,  which  are  numerous  on 
the  subject,  that  on  this  will  it  was  clear 
that  there  was  a  gift  of  income,  limited  en- 
tirely by  the  period  when  be  took  upon  him- 
self to  dispose  of  the  corpus."  The  provis- 
ions for  changes  of  the  fund  by  the  executors 
are  powers  not  necessarily  implying  a  legal 
Interest.  If  the  power  oi  sale  of  any  part  of 
the  estate  is  exercised,  the  new  investment 
must  immediately  take  the  place  of  the  old, 
and  come  Into  the  ownership  of  the  residuary 
legatee.  1  Chance,  Powers,  p.  58,  141, 
142 ;  Biushanan  v.  Uarriaon,  iupra.  And  so 
in  regard  to  any  Income  coming  to  the  man- 
ual possession  of  the  executors  after  the 
charges  on  the  income  are  satislled.  The 
power  and  control  of  the  executors  cease  the 
moment  the  income  accrued,  together  with 
the  Iwok  accounts  and  credits,  has  amounted 
to  enough  to  pay  the  legacies.  The  future 
Income  at  once  accrues  to  the  owner  of  the 
corpus  of  the  estate,  and  so  there  is  no  need 
of  transfer  of  title  by  the  executors.  It  Iw- 
longs  to  the  residuary  legatee  the  moment  it 
comes  into  existence.  If,  however,  the  re- 
siduary legatee  takes  only  in  trust  to  pay 
over  to  a  private  persmi,  or  for  a  prlrate 
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urpose,  upon  a  contingency  which  may 
appen  beyond  the  time  limited  by  the  mlo 
agafost  perpetuities,  such  trust  Is  void,  and 
the  lemtee  t&kea,  If  at  all,  only  in  tmst  for 
the  heirs-at-law.  EqulUU>le  rights  In  in- 
dividuals are  subject  to  the  rule  aninsC 
perpetuities,  as  well  as  legal  estates.  Qray, 
Perpetuities.  %%  202,  328.  Where  the  gift 
is  upon  a  private  trust,  the  beneficial  Inter- 
est must  vest,  or  the  application  to  the  bene- 
ficial object  must  begin  within  the  tlma 
prescribed  for  contingent  remaindeis  at  com- 
mon law  to  vest ;  and  so.  In  ascertaining  the 
Talidlty<of  a  private  trust,  we  must  inquire 
at  what  time  the  beneficiaries,  as  well  as  the 
trustee,  are  to  acquire  their  Interest.  Perry, 
Tr.  883 ;  Gray,  Perpetuities,  §§  246,  413 ; 
Mainwaring  v.  Baxter,  6  Yes.  Jr.  458.  It  Is 
argued  that  this  is  the  present  case ;  that 
thongh  the  legatee  takes,  by  the  terms  of  the 
will,  a  vestea  legal  Interest  In  the  corpus  of 
the  estate,  the  trust  Is  to  devote  the  fund  to 
certain  purposes,  not  charitable,  at  some  time 
In  the  future,  after  Its  Income,  together  with 
book  accounts  and  credits,  has  been  sufficient 
to  pay  the  seven  preceding  legacies.  It  is 
certain  tiiat,  If  this  be  a  private  trust,  no 
individual  to  be  benefited  hy  it  can  be  ascer- 
tained until  after  the  earning  of  the  preced- 
ing legacies;  and  even  if  the  legacies  are 
paid  out  of  book  accounts  and  credits,  with- 
out resort  to  the  income,  no  one  of  these  In- 
dividuals can  enforce  upon  the  trustee  an 
execution  of  the  trust  in  his  favor  until  the 
lapse  of  the  furtlir-r  time  required  t<x  tiu 
fund  to  grow  to  $500,000.  It  Is  those  per- 
sons, of  the  laboring  classes,  who  shall  de- 
sire to  live  in  Providence  when  the  preced- 
ing legacies  are  earned,  and  the  accumulation 
of  the  fund  Is  completed,  who  are  to  Ik  the 
beneficiaries,  under  the  trust.  But  If  the 
trust  is  charitable,  and  no  remote  condition 

ftrecedent  is  Imposed  to  its  operation,  it  is 
awful  and  valid,  whatever  may  be  the  time 
fixed  for  its  enjoyment  to  begin,— the  Im- 
mediate and  unconditional  devotion  of  the 
fund  to  charity,  and  not  the  time  or  manner 
of  the  administration  or  distribution  of  the 
fund,  being  the  test  of  the  validity  of  its 
craattoD.  ChamberlawM  v.  JSrvobeU,  L.  R 
8  Ch.  806;  Butaell  v.  AUm,  107  U.  B.  163. 
27  L.  ed.  8S7.  This  rule  is  inevitable,  from 
the  nature  of  charitable  trusts.  The  fund 
must  be  set  aside  In  perpetuity,  and  the 
beneficiaries  are  a  succession  of  persons,  in 
each  of  whom  the  beneficial  Interest  vests 
from  time  to  time,  in  the  future,  to  remote 
ages.'  To  apply  the  rule  against  perpetui- 
ties to  such  a  fund  would  destroy  the  trust 
during  the  second  generation.  Such  trusts 
are  guarded  from  misuse  by  t>eing  placed 
under  the  special  control  and  direcuon  of 
courts  of  equity,  and  the  investment  of  their 
funds  and  the  mode  of  their  administration 
may  be  altered,  within  the  limits  of  the 
foundation,  as  clrctunstances  require.  Tbei* 
is  no  condition  precedent  to  the  legacy  we 
are  considering,  except  that  It  shall  be  ac- 
cepted by  the  trustee  within  six  months  after 
notice.  The  direction  for  accumulation  la 
optional,  and  in  no  sense  a  condition  pre- 
cedent. We  come,  then,  to  the  vital  ques- 
tion, whether  Ife  li  a  printe  trust,  and  ■» 
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Told,  or  what  Is  called  In  the  law  a  "oharlt* 
ftble  or  pnblictnut,"  and  ao  Talid. 

It  is  ureed  tbat  the  tnut  la  not  a  charity, 
beeanae  iu  benefits  are  not  grataitous,  and 
Its  special  beneficiaries  are  not  required  to 
be  poor.  But  these  are  not  necessary  cliar- 
acteristicsof  a  charitable  trust.  It  Ib enough 
that  the  fund  shall  originally  be  a  gift  if 
It  possess  the  other  qualities  of  a  charity. 
AUy  Om.  T.  Eedif,  2  Sim.  &  Stu.  67.  77. 
In  Attjf'Om.  T.  Skrmahurj/,  6  Bear.  220,  a 
grant  of  right  to  beep  a  toll  bridge,  and  to 
apply  the  tolls  to  keeping  up  bridjres,  gates, 
towers,  and  wall  of  the  town,  is  held  a  valid 
trust.  Gifts  to  colleges  where  tuition  fees 
are  charged  have  been  Invariably  sustained. 
The  general  benefit  to  the  commnnlty  derived 
from  the  diffusion  of  knowledge,  which  such 
Institutions  promote,  is  enough  to  justify 
their  foundation  and  Demaanent  endowment. 
8o  in  this  truit  the  building  of  a  colossal 
fund,  as  a  monument  to  the  founder,  is  not 
Its  object;  but,  as  he  expresses  it,  it  1b,  "to 
improve  the  moral,  phystcal,  and  intellectual 
condition  of  the  youth  of  this  city,"  We 
cannot  doubt  that  the  erection  and  control 
of  such  tenements  as  the  donor  contemplates 
will  promote  the  health,  moralitv,  and  in- 
telligence of  those  classes  of  citizens  who 
are  to  occupy  them,  and,  by  example  and 
competition,  will  tend  to  Improve  the  sani- 
tary conditions  of  other  estates,  whose  ac- 
commodations are  now  limited  by  private 
Interest  to  mere  obedience  to  the  compulsions 
of  law.  But  the  donor  baa  seen  fit  to  intrust 
this  fund  to  the  administration  of  a  special 
corporation,  and  this  is,  in  effect,  to  adopt 
its  methods  and  aims.  Ineorpontied  Soe.  in 
J>ubUn  V.  BicJiardt,  1  Dm.  &  W.  258,  294. 
And  so  we  are  to  take  the  provisions  of  the 
diarter  as  amplifying  and  explaining  the 
trnst  In  the  will.  Various  dcfiaitlona,  more 
or  less  exact,  of  the  legal  term  "charity," 
have  been  given  by  courts  and  JuriBts,  «.  g.: 
by  Jvdge  Gray  In  Jaekaon  v.  Phillips,  14 
Allen,  S8&.  at  page  656 ;  by  Mr.  Blnney  in 
tbo  Oirard  VmGm  (VidalY.  Philadelphia), 
48  U.  8.  2  How.  137,  11  L.  ed.  905,  quoted 
with  approval  In  Ould  v.  Waakington  Boapi- 
tal  for  Foundlings,  95  U.  8.  303.  24  L.  ed. 
450,  and  in  Price  v.  Maxieell,  28  Pa.  23.  85 ; 
by  Zord  Camden  in  ./onM  T.  iri^^iafTU,  Ambl, 
SOI,  approved  in  CoggahaU  v.  Pelttm,  7 
Johns.  Ch.  292,  S94,  7  L.  ed.  297,  298.  11 
Am.  Dec.  471,  and-  In  Psrin  v.  Carey,  65  U. 
8.  24  How.  465,  600,  16  L.  ed.  701,  711 ;  by 
Sir  John  Leach  in  Atty- Om.  v.  Seslis,-  2  Sim. 
&  Stu.  67,  76;  and  bv  Durfee,  Ch.  J.,  in 
PeU  V.  Mereer,  14  R.  I.  412.  414;  and  many 
others.  These  are  all  generalizations  of  the 
provisions  of  the  Statute  48E1iz. ,  chap.  4. 
The  twenty-one  classes  of  trusts  referred  to 
in  this  statute  have  been  taken  by  the  courts 
as  criteria  in  passing  upon  the  character  of 
trusts  claimed  to  be  cnaritable.  But  the 
enumeration  of  that  statute  is  not  exhaustive. 
Colleges  sre  expressly  excluded  from  Its 
provision,  though  the  courts  for  a  long  time 
strained  Itslanffuage  to  include  them.  Other 
trusts,  with  objects  quite  remote  from  any 
known  to  the  subjects  of  Queen  Elizabeth, 
have  been  austalned  as  analogous,  or,  upon 
general  piiDOlplea,  have  been  deduced  from 


tliat  statute  1^  broad  generalization.  And 
It  is  instructive,  in  the  present  connection, 
to  note  the  principle  upon  which  the  Statute 
of  Elizabeth  is  taken  as  a  guide.  "It  Is 
treated. "  says  Mr.  TyBsen,  "  as  an  expression 
by  the  legislature  tbat  all  such  purposes  are 
lawful  charitable  purposes,  and  a  guide  to 
the  courts  In  deciding  upon  the  legality  of 
other  purposes,"  Tyssen,  Charitable  Be- 
quests, 88.  The  trusts  mentioned  by  the 
statute  are  charitable  because  they  are  such 
as  public  policy,  expressed  by  the  act  of  the 
legislature,  allows  to  be  sustained  by  a  ded- 
ication of  property  in  perpetuity.  OtLer 
trusts,  then,  endowed  by  the  legislature  with 
power  to  accept  gifts  of  property  in  mort- 
main for  public  purposes,  must  be  considered 
charitable.  So  tbat  a  trust  may  be  sustained 
as  a  charity  by  bringing  itself  within  the 
statute  of  Elizabeth,  or  its  general izat ions 
and  analogies,  or  by  showing  spcciGc  author- 
ity from  tlie  leglBlatiirc  to  perpetuate  itself 
for  the  public  or  general  beneht.  "Having 
regard  to  all  legisTntive  enactments  and  gen- 
eral legal  principles.  Is  It,  or  is  It  not,  for 
the  public  benefit  that  property  should  be 
devoied  forever  to  fulfilling  tbe  purposes 
named  ?  .  .  .  These  trusts,  for  purposes 
which  the  law  considers  It  for  the  public 
benefit  to  perpetuate  forever,  are  called  char- 
itable trusts.  This  Is  tlie  only  general  de- 
finition which  can  be  given  of  the  word 
'charity.'  If  we  want  a  more  precise  ilefl- 
nllion  of  what  Is  and  what  Is  not  a  charity, 
we  must  resort  to  a  simple  enumeration  of 
the  purposes  which  have  been  included  under 
tbe  term."  Tyssen.  Charitable  Bequests,  5. 
Funds  supplied  from  the  gift  of  the  crown 
or  tixt  legislature,  or  from  private  gift,  for 
any  legal  public  or  general  purpose,  are 
charitable  funds,  to  be  Mmlnistered  by  courts 
of  equity.  Atty-Oen.  v.  Heeli$,  2  Sim.  & 
Stu.  67.  We  conclude,  then,  that  a  charita- 
ble trust,  in  the  legal  sense,  is  one  which 
originates  from  a  gift,  and  which  limits 

f property  to  any  public  use  to  which  It  is 
awful  to  devote  property  forever.  The  le- 
gality of  such  appropriations  may  be  estab- 
lished by  general  rules  of  law,  or  by  special 
act  of  the  sovereign  power.  In  either  case. 
If  tbe  use  is  public,  the  trusc  is  a  charity. 
Instances  are  common  where  donations  In 
trust,  which  would  be  forbidden  by  general 
law,  have  been  upheld  because  made  to  cor- 
porations suthorized  by  special  act  or  license 
of  the  crown  to  hold  property  In  mortmain. 
Tbe  institution  of  a  perpetual  trust  of  a  pub- 
lic nature,  by  grant  of  the  legislature,  though 
it  be  not  called  charitahle  in  the  act.  Is  eutll- 
cient  to  make  It  charitable  in  the  legal  sense. 
So  a  grant  of  right  to  cut  turres^  made  by 
act  of  parliament,  was  held  by  the  court  of 
appeal  in  the  case  Be  Christ  Chureh  Inetosure 
Act  {March,  1888)  L.  R.  88  Ch.  DIv.  620,  to 
be  a  charitable  trust.  Llndley,  L.  J.,  at 
page  530,  says:  "The  trust,  being  created 
by  statute,  cannot  be  held  invnlid  on  the 

f round  of  perpetuity  or  on  any  other  ground, 
t  is  a  perpetual  trust  for  the  occupiers  for 
the  time  being  of  those  cottages.  But  such 
a  trust,  unless  It  la  a  charitable  trust,  is  one 
of  s  very  anomalous  character,  and  one  which 
It  will  be  extremely  difllcaU  to  give  full 
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effect  to  in  all  contlDgeodet.  .  .  .  Now, 
ftltbongfa  It  U  competent  for  the  leglBl&ture 
to  create  trusts  unlike  &dt  preTiously  known, 
we  do  not  think  that  a  trust  of  that  kind 
ouglit  to  be  Iteld  to  have  been  created,  if  it 
is  equally  consistent  with  the  object  and 
words  of  the  statute  to  hold  the  trust  to  be 
MW  with  which  the  lawyers  are  familiar, 
and  which  there  is  no  diiBculty  In  execatinx. 
If,  therefore,  this  trust  can  be  properly  re- 
garded as  a  charitable  trust,  it  ought,  in  our 
opinion,  to  be  so  regarded."  Lonf  Lindley 
bases  this  conclusion  mainly  upon  the  de- 
oisiOD  of  the  house  of  lords  in  Goodman  v. 
SaiUaA,  Ij.  R  7  App.  Cat.  S88,  and  sajs 
further:  "The  trust  is  for  a  oomparattreiy 
imall  and  tolerably  well-deflned  class  of  per- 
sons. The  class  consists  of  all  the  then  and 
future  occupiers  of  the  cottages,  and  there 
may  be  several  occupiers  of  one  cottage.  The 
class,  howerer,  though  limited,  is,  as  to  its 
members,  uncertain,  and  is  liable  to  fluctua- 
tlcHi,  and  the  trust  for  that  class  is  perpetual. 
This  being  the  case,  we  are  unable  to  dis- 
tinguish this  case  from  the  trust  which  both 
Lord  Sclborae  and  Cord  Cairns  held  to  be  a 
charitable  trust,  and  therefore  valid,  in  Good- 
man T.  Saltath,  etc.  In  that  case  the  house 
of  lords  supported  an  ancient  grant  of  a  right 
of  flsliery  aa  a  charitable  trust  impoeed  upon 
the  fee  of  the  fishery  held  by  the  corporation 
of  Saltasb,  In  favor  of  oortaln  of  the  Inhab- 
itants. Lord  Selbome  says  (page  MS) :   **  A 

&Ift  subject  to  a  coudttfon  or  trust  for  the 
snefit  of  the  inhabitants  of  a  parish  or  town, 
or  auy  particular  class  of  such  inhabitants, 
Is,  as  I  understand  the  law,  a  charitable 
trust,  and  no  charitable  trust  can  be  void  on 
the  ground  of  perpetuity  citing  WrigJit  v. 
Hobert,  0  Mod.  04,  where  Lord  Macclesfield 
eatabllshed  as  a  charitable  trust)  an  ancient 
grant  of  land  for  the  pasture,  during  three 
months  of  the  year,  of  the  cows  of  "  as  many 
of  the  inbabitaats  of  a  certain  village  as 
were  able  to  buy  three  cows,  and  during 
seven  montlis  of  the  rest  of  the  year  to  be  In 
common  for  all  the  inhabitants,*'— and  also 
Jma  T.  WUUanu,  Ambl.  651 ;  Attg-Oen.  t. 
CarliOt,  a  Sim.  4S7;  Home  v.  Chapman,  4 
Ves.  Jr.  548;  Atty-Gen.  v.  HeelU,  3  Sim.  & 
Btu.  76.  77;  Atty-Oen.  Y.Dublin,  lB]Igh,N. 
R.  847.  Lord  Cairns,  in  the  same  case,  says 
(page  650) :  "  Such  a  CAodltion  would  create 
that  whldi.  Id  the  very  wide  language  of 
our  courts,  ii  called  a  charitable— that  Is  to 
say,  a  public — trust,  or  interest,  for  the  bene- 
fit of  the  free  inhabitants  of  ancient  tene- 
meuts.  A  trust  of  that  kind  would  not  in 
any  way  infringe  the  law  or  rule  aeaiust 
perpetuities,  because  we  know  very  wefl  that 
when  you  have  a  trust  which,  if  it  were  for 
the  benefit  of  private  individuals,  or  a  fluct- 
uating body  of  private  Individuals,  would 
be  void  on  the  ground  of  perpetuity,  yet,  if 
It  creates  a  charitable — that  is  to  say,  a  pub- 
lic— Interest,  it  will  be  free  from  any  obnox- 
iousness  to  the  rule  with  regard  to  perpetui- 
ties." In  the  light  of  these  cases,  we  have 
no  difficulty  in  concluding  that  the  trust  for 
the  ereetioB  and  letting  of  tenements  such  as 
an  contemplated  by  this  legacy,  and  the 
charter  of  Uie  reslduaiT  legatee,  Is  a  public 
or  a  charitabla  use.  "nie  trust  here  declared 
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la  not  for  the  benefit  of  any  persona  who  ex- 
isted as  individuals  In  the  reniid  or  inten- 
tion of  the  testatOT.  He  designs  them  to 
be  the  objects  of  his  bounty  tot  no  reaeon 
personal  to  them  or  to  himself.  They  are 
a  class  of  mankind  comprising  an  unneter- 
mined  numtwr  of  individuals,  each  of  whom 
Is  unknown  and  unrelated  to  him.  What 
particular  persons  shall  benefit  by  bis  gift, 
ne  leaves  to  unanticipated  circumstances  to 
determine.  Here  we  nave  the  indefinltenees 
of  beneficial  application,  which  makes  the 
trust  public  ''They  [».  e.  charitable  tmstsl 
may,  and  indeed  must,  be  for  the  benefit  of 
an  Indefinite  number  of  persons;  for,  if  all 
the  beneficiaries  are  personally  designated, 
the  trust  lacks  the  essential  element  of  In- 
deflniteness,  which  is  one  characteristic  of  a 
legal  charity. "  Oray,  J.,  in  RtuteU  v.  AUm, 
107  U.  8.  167,  37  L.  ed.  899.  The  trust  is, 
then,  vAlld,  because  It  Is  lawful  by  the  terms 
of  the  charter,  and  charitable,  because  It  is 
a  lawful  perpetuity  for  a  public  use,  even 
if  the  special  act  of  the  legislature  establish- 
ing this  trust  as  perpetual,  and  calling  it 
in  terms  a  charity,  is  not  binding  upon  the 
court  to  construe  it  to  lie  charitable. 

It  may  lie  useful,  briefiv,  to  mention  the 
cases  cited  against  the  validity  of  this  trust. 
The  trust  avoided  in  RiUyard  t.  MiUer,  10 
Pa.  fSS^,  though  presenting  aomewtaat  similar 
charaoterlstics  to  the  present  one.  Is  clearly 
distinguishable  from  It.  The  court  found 
that  trust  to  be  simply  to  create  a  loan  ofiloe. 
Nothing  was  to  be  gained  by  the  borrowers 
but  loans  of  money  at  market  rates.  There 
was  no  gain  or  benefit  to  the  public  at  all. 
If  these  loans  had  been  required  to  be  ex- 
pended in  the  Improvement  of  a  specified 
locality,  under  snch  regulations  as  would 

Firomuto  the  health  and  welfare  of  Ite  Inhab- 
tants,  it  might  have  been  held  good;  and 
in  that  case  there  was  no  legislative  approval 
of  the  perpetuity.  In  Kendall  v.  Granger, 
5  Beav.  SOO,  no  specific  object  of  the  gift 
was  named,  but  it  was  given  to  charity  In 
its  colloquial  sense,  or  to  general  utility. 
If  some  specific  iostitntloa  of  general  utiliV 
had  been  named,  such  as  a  bridge  or  dyke,  a 
house  of  correction,  or  a  highway.  It  would 
have  made  a  good  charity,  under  the  Statute 
of  Elizabeth.  In  Be  GuUimore'a  Truata,  L. 
R.  S7  Ir.  Rep.  18,  the  master  of  the  rolls 
held  the  gift  aa  probably  Intended  to  benefit 
Individuals,  and  not  the  public,  and  as  such 
It  was  void  for  uncertainty ;  and  on  page  94, 
discussing  the  elementa  of  acfaaritabie  trust, 
he  says:  "Mere  kindness,  generosity,  or  be- 
nevolence on  t^o  testator's  part  Is  uot  enough 
to  constitute  a  charitable  purpose.  There 
must  also  be  the  element  of  poverty  or  need 
on  the  part  of  the  object,  or  else  the  gift 
must  be  dedicated  to  some  purpose,  such  as 
education,  religiou,  or  the  like,  which  the 
law  regards  as  charitable."  He  thus  leaves 
the  definition  open,  and  the  trust  considered 
there  is  so  dissimilar  to  the  one  we  are  con- 
sidering that  the  decision  Is  of  no  value 
here.  In  TTiompton  v.  Shake^mar,  1  De  O. 
F.  A  J.  8M,  It  appeared  that  the  execution 
of  the  trust  Involved  a  disposltlfni  of  prop- 
erty owned  and  held  private  individnaia, 
which  the  court  ooold  not  compel,  and  so  U 
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failed.  Lord  Juttiee  Brace  (page  408}  ta;^ 
"U  Um  object  of  a  mnaenm  could  be  disso- 
oiated  from  Sbakespear's  hotue  It  might  be 
poeeible  to  Bupport  the  gift"  In  Re  Sutton's 
3Vtut«,  48  L.  J.  Ch.  850,  a  gift  to  a  private 
InstttutlOD,  to  be  held  In  perpetuity  for  the 
benefit  of  its  aubscrtbera,  was  held  void. 
Kelley,  0.  A.  uys:  "I  think  that  If  this 
institution  were  a  charitable  Institution  the 
bequest  would  probably  be  Totd,  under  the 
mortmain  act ;  but,  when  we  look  to  the 
mtea,  we  find  the  institution  really  is  a  spe- 
ciesofclub,  and  not  a  charity."  In  Chamber- 
lain V.  Steanu,  111  Mass.  267,  the  question 
presented  was  whether  a  devise  In  trust  to 
oe  applied  "solely  for  benevolent  purposes," 
In  toe  lilscretion  of  the  trustees,  creates  a 
public  charity:  and  It  was  held  that  these 
words,  BtaDding  alone,  do  not  exclude  ob- 
jects not  technically  charitable  and  do  not 
create  a  charity.  Oftapel  of  Oood  Shatherd  v. 
SoiUm,  120  Mass.  212.  This  case  decides  that 
a<^iaritable  corporation,  baving  invested  its 
funds  in  lodging  houses,  and  not  occupying 
them  for  any  charitable  purpose,  must  pay 
taxes  on  such  real  estate,  under  the  statutes 
of  Maasachuaetts.  It  is  no  authority  for  hold- 
ing Uiat  a  corporation  authorized  to  erect  and 
manage  tenement  houses,  under  restrictions 
calculated  to  promote  the  public  welfare,  and 
for  sodi  puipose  only  as  Uie  legislature  calls 
dwritable,  is  not  a  charity.  Donn^ly  v. 
Bouton  Catholie  Gemetery  Ai$o„  146  Mass.  168, 
decides  that  a  cemetery  corporation,  not  re- 
quired by  its  charter  to  apply  any  part  of  its 
funds  to  charitable  purposes,  is  not  a  chari- 
table corporation.  Upon  the  words  in  the 
will,  the  seven  legacies  in  trust  are  affected 
1^  two  contingencies,— they. are  made  pay- 
able oat  of  tiie  book  accounts  and  credits,  or 
out  of  successive  accumulations  of  income. 
If  resort  must  be  had  to  such  accumulations, 
all  after  the  first  one,  unless  that  one  is  for 
a  (Clarity,  would  be  too  remote,  and  void ; 
but  the  inventory  of  this  estate  shows  that 
the  book  acwuota  and  credits  alone  are  suffi- 
oieBt  to  satisfy  all  these  gifts,  and  so  these 
legatees  take  Interests  v»ted  at  once,  and 
Taltd. 

It  appears  from  M.  H.  Pub.  Stat.,  chap. 
219,  9>  10,  that  service  of  writs  In  that  state 
la  made,  in  cases  against  towns,  upon  one  of 
the  selectmen  and  the  town  clerk ;  in  cases 
ainlost  school  districts,  upon  one  of  the 
adiool  board  and  clerk  of  the  district.  The 
notices  required  by  the  will  to  be  given  to 
the  town  of  Meredith  and  to  the  school  dis- 
trict should  be  served  upon  these  persons  ac- 
cordingly, Bervlce  may  be  made  upon  these 
parties,  by  any  disinterested  person,  by  de- 
livering to  each  a  copy  of  the  notice  of  the 
will,  and  of  the  bill  of  complaint.  Notice 
to  the  state  of  New  Hampshire  may  be  made 

S'  a  similar  service  of  the  same  papers  upon 
e  governor  of  the  state.  These  services 
may  be  proved  by  affidavit  of  the  person  mak- 
ing them.  Similar  copies  may  be  served 
upon  the  other  legatees  and  service  proved 
in  the  same  manner. 

We  think  that  an  act  or  resolution  of  the 
general  assembly  of  New  Hampshire,  accept- 
ing the  legacy  given  to  the  state,  and  agree- 
ing to  Ita  oondiucaia,  will  be  a  aufflclent  as- 


surance  to  the  executors  to  jastify  Uie  pay- 
ment of  that  legacy  under  the  tenns  of  we 

will. 

We  think  the  legacy  to  the  town  of  Mere- 
dith and  the  school  districts  of  the  town  is 
separable,  aa  specific  portions  of  It  are  given 
for  distinct  purposes,  »nd  that  the  separate 
amounts  of  $350,  $250,  $3,000,  and  $500  may 
be  severally  accejjted  or  rejected  bv  the  ben- 
eficiaries, respectivclr.  The  condition  sn- 
nexad  to  the  second  gift  of  $350  may  be  per- 
formed either  by  the  town  or  by  the  school 
districts,  respectively.  An  appropriation  by 
either  of  the  amount  required  will  be  suffi- 
cient to  authorize  the  paymentof  this  legacy. 
We  are  not  advised  as  to  the  legal  capacity 
of  the  town  of  Meredith  lo  take  and  aidmin- 
Ister  the  trusts  annexed  to  the  other  portions 
of  the  $4,000  given  them  by  the  will.  We 
will  therefore  refer  the  question  to  a  master, 
to  report  whether  or  not  some  enabling  act 
of  the  legislature  of  New  Hampshire  may  be 
required  in  the  premises.  Such  action  was 
taken  by  the  privy  coancll  in  Lj/on^  v.  Ea&t 
India  Go.  1  Moore,  P.  C.  C.  176.  Bee  also^ 
iVeu)  V.  Bonaker,  L.  B.  4  Gq.  656i  l^anmon 
V.  T/iompaon,  1  Colly.  Ch.  Cas.  861;  AUy- 
Oen.  V,  Sturge,  19  Beav.  587. 

As  these  trusts,  if  accepted  by  the  town 
and  school  districts,  and  legally  established, 
will  be  under  the  supervision  of  the  equity 
courts  of  New  Hampshire,  we  see  no  neces- 
sity of  requiring  any  bond  to  be  given. 


William  EDDY  et  tO, 

D. 

D.  L.  GRANGER. 


(. 


.B.  1. 


A  town  or  dty  cannot  give  m,  Teatod 
rlg>bt  to  maintain  a  prlirate  drain  !□  a 

hlithwas'  suoh  that  a  eutieequent  outtlag  oO  pf 
ibe  dtala  by  an  eztensloo  of  a  By  ate  in  of  sewers 
will  create  any  llabtltty  against  the  municipally. 

(Haj8,U0&) 

ACTION  to  recover  damages  for  injuries 
caused  by  the  alleged  wrongful  closing  of 
a  drain.  On  demurrer  to  the  compl^t  JM- 
murrer  $uMtained, 
The  facts  are  stated  in  the  opinion. 
Memt.  Fraaeis  Colwell,  Oitg  Sol.,  and 
A.  A*  Baker  i<a  defendant  In  support  of  de- 
murrer. 

Mr.  C.  M.  Baliabary  forplalnti^  contra. 
Per  Coriam  i 

The  declaration  charges  tnat  the  city  of 
Providence  negligently  caused  a  sewer  to  be 


NoTB.— The  denial  of  the  rlRhttoaneaeeBtent  In 
a  highway  for  a  private  drain  oraewer  Islo  aooord- 
ance  with  the  doctrine  that  highways  are  held  la 
trust  for  the  public  For  denial  of  right  to  have 
private  railroad  In  street,  lee  Gustefson  v.  Hamm 
(Vino.)  SS  L.  R.  A.  666.  For  dental  of  right  of  city 
to  have  standplpe  in  street,  see  Barrows  v.  8yca* 
more  (111.)  2&  L.  B.  A.  6SK,  For  dental  of  buckiter 
privileges  to  street,  seeecbopp  v.  8t,  Louis  (Ho.)  fli 
L.B.A.m 
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trallt  Id  Bouth  Xatn  atmt,  as  a  part  of  the 
wwerage  nyslem  of  tbe  city,  wbfcn  cut  off  a 
draio  leadioK  from  the  premises  of  the  plain- 
tiffs  and  others,  throufcb  Hardiog's  alley,  an 
accepted  street,  to  the  river,  said  drain  havioe 
beeo  laid  by  permission  of  the  town  of  Provl- 
deoce;  whereby  the  said  diaia  was  obstructed, 
and  water  and  aewa«e  from  estatei  above 
flowed  back  on  to  the  plaiDliA'  premises. 
Upon  demurrer  to  tbe  declaration,  the  question 
Is  whether  there  Is  any  legal  liability  on  the 
part  of  the  city  for  cuttlag  off  tbe  drain. 

Wliile  the  primary  purpose  of  aircets  Is  for 
public  travel,  requiring  only  a  use  of  the  sur- 
face, yet,  by  immemorial  custom,  they  have 
been  put  to  other  uses  of  a  public  nature,  quite 
distinct  from,  but  not  iucompatible  with,  their 
use  as  bigbways.  Tbus  gas  and  water  pipes, 
drains  and  electric  wires,  as  well  as  other 
tbin^  of  .general  conveoicDce,  by  common 
consent  flnd  a  place  in  our  nuhltc  streets.  In 
Clark  V.  PBf&fiam.  9  R.  I.  456,  it  is  said  that 
Uiere  is  an  implied  power  la  the  city  to  build 
drains,  and  that  tbe  streets  an  dedicated  to 
such  aecessary  uses.  Obviously  all  such  eoo- 
structioiis  must  be  under  municipal  direction 
and  control,  and  so,  t}efore  a  system  of  water 
supply  and  drainage  was  adopted,  permission 
was  granted  to  private  parties,  from  lime  to 
time,  to  lay  pipes  from  fountains,  and  to  build 
drains,  in  many  of  the  streets,  of  which  tbe 
permission  alleged  In  the  declaration  is  an  in- 
stance. But  in  granting  such  permission  the 
municipality  could  not  reliDquisb  its  control, 
nor  confer  any  private  rights  inconsistent  with 
Its  dutv  to  secure  the  use  of  the  highways  for 
the  puollc  benefit.  Tbe  permission  was  neces- 
B&rily  subject  to  the  developicg  requirements 
of  tbe  city,  and  so  amounted  only  to  a  license 
to  use  tbe  street,  which,  from  its  nature,  coald 
be  revoked.  Otherwise  the  ezistenceof  private 
drains  might  prevent  tbe  building  of  sewers 
altogether.  But  while  the  plainnffa  do  not 
deny  the  right  of  the  city  to  remove  the  private 
drain  aud  to  build  a  sewer  tn  its  place,  they 
claim  that  the  city  was  bouod  in  so  doing  to 
provide  for  the  drainage  which  bad  flowed 
through  the  private  dram,  and  was  negligent 
because  it  did  not  do  so.  Such  a  claim  must 
rest  upon  a  vested  rieht  to  maintain  the  drain, 
or  else  It  has  no  foundation  in  an  acUon  for 
damages.  We  think  that  neither  the  town  nor 
the  city  had  the  power  to  convey  such  a  right 
to  private  parties.  The  most  it  could  do  would 
be  to  grant  a  license  to  use  the  street  in  a  way 
which  should  not  interfere  with  tbe  public  in- 
terest. If  the  plaintiffs  bad  no  vested  right  in 
the  street,  then  they  cannot  legally  complain 
because  the  dty  did  not  protect  them  in  ihe 
use  of  it.  In  Baxter  v.  Tripp,  13  R.  L  810.  it 
is  said:  "The  argumeDt  Is  uat  the  dtyhad  no 
26  L.  R.  A. 


rteht  to  deprive  the  plaintiffs  of  tbe  aqtieduct 
withontsupplylDg  Its  place  witha  sewer  which 

could  be  used  as  safely  and  as  well.  If  we 
were  trying  this  case  in  a  court  of  consctenoe, 
tbe  argument  would  perhaps  be  valid."  Wedo 
not  see,  however,  that  the  plaintiffa'  claim  oould 
be  maintained  even  In  a  ooortof  conadeotx. 
Tbe  fact  that  th^  were  allowed  for  maoj 

f'ears  to  carry  their  house  drainage  to  tbe  riTer, 
natead  of  being  obliged,  as  most  other  people 
were,  to  provide  for  it  in  cesspools  on  tbeir 
own  land,  had  been  to  their  advantage  dnrlog 
that  time.  But  how  can  this  fact  impose  a 
moral  duty  on  the  city  to  continue  a  favor 
which  had  become  inconsistent  with  public 
necessity?  We  are  unable  to  see  that  there 
was  either  a  moral  or  legal  obligation  on  the 
pait  of  the  citv  to  malutain  the  private  drain, 
although  tbe  latter  Is  the  only  quesUon  willi 
which  we  have  to  deal.  Authorities  oo  this 
point  are  not  numerous,  but  we  flnd  that  sudi 
a  conclusion  Is  strongly  supported  tn  SSUIer  v. 
Sprinpjidd,  40  Ohio  St.  82.  The  court  says; 
"The  city  aa  to  its  streeta  is  a  trostee  tot  the 
use  of  the  public.  A  trostee  of  property  for 
the  benefit  of  the  public  could  not,  any  mm 
than  could  a  trustee  of  private  property  held 
for  known  specific  and  continuing  uses,  alien 
or  Incumber  tbe  property  to  the  prejudice  of 
tbe  beneficiary;  and  a  person  dealing  with  tbe 
trustee,  in  either  case,  would  be  bound  to  take 
notice,  at  fals  peril,  of  the  limitatloD  of  tin 
power.  2  Dill.  Mun.  Corp.  g  671;  JUra  t.  R- 
Unoit  Trantp.  Co.  12  DL  SO,  63  Am.  Dec  47V. 
Hence  it  would  follow  that  whatever  grant 
may  Lave  been  made  by  the  town  of  Spring- 
field  to  the  Kills,  to  maintain  water  [»pes  m 
Center  street,  could  have  no  gre^r  operation 
than  a  temporary  liceose,  sublet  to  be  revoked 
at  tbe  will  of  the  town  or  dty,  as  its  necessities 
In  the  future  uses  of  tbs  street  might  require. 
It  necessarily  results  from  this  that  the  enjoy- 
ment of  the  street  beneath  the  surface  for  the 
laying  of  the  pipes  and  the  flowing  ot  tbe 
water  through  them  was  a  permissive  ass,  and 
that  no  permanent  right  could  be  acquired  by 
long  continuance."  Having  the  riebt,  thteie- 
fore,  to  cut  off  tbe  private  drain  without  any 
obligation  to  provide  for  tbe  sewage,  it  is  clear 
that  there  is  no  cause  of  action  against  the  dty 
for  this  act,  which  Is  all  that  is  diarged  in  the 
declaration.  Suggestion  was  made  at  tbe  bear- 
ing that  there  was  oo  notice  to  the  plaintiffs  of 
the  cutting  off  of  the  drain,  and  that  as  li- 
censees they  were  entitled  to  notice,  bat,  as  do 
such  allegation  Is  made  In  tbe  dedaraHon,  we 
do  not  pass  upon  the  question  whether  toeie 
would  be  any  liability  on  the  part  of  the  dty 
if  such  were  tbe  fact. 
Tks  dmurrtr  to  tkt  dtdaruUM  it  siuteAwtf. 
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UICHIOAli  SCPKEHE  COURT. 


Henry  H.  SCARYELL 

c. 

«RAin)  RAPIDS  &  INDIANA  U.  CO.. 
Ptff.  in  Err. 

(  Mleb  > 

A  spar  trade  built  under  pand  afree- 
ment  by  a  railroad  oompanr  over  land  ot  lodf- 
TldualB  at  the  Joint  expense  and  lot  the  iio\aX 
benefit  of  all  the  parties  irlves  tbe  ndlroad  oom- 
pan;  iuch  posseflelon  of  the  land  covered  that  an 
action  of  trespaae  will  not  Ue  a^alnBt  It  In  favor 
of  a  land  owner  who  baa  revoked  bis  permWon. 

(December  a,  UH.) 

ERROR  to  tbe  Circuit  Court  of.  Kalkaska 
County  to  review  a  Jadjrment  in  faTor  of 
filaintiff  in  an  action  broujibt  to  recover  dam 
^^s^for^  aileged  trespass  quart  elautumfregit. 

The  facu  are  stated  in  the  opinion. 

Meatrt.  T.  J.  O'Brien,  W.  D.  Totten. 
«Bd  J.  H.  Campbell,  for  plaintiff  In  error: 

The  case  is  ruled  by  BarUno  t.  Marquette, 
H.  A  0.  R.  Co.  41  Mich.  836. 

A  judgment  of  aon  suit  was  affirmed. 

Breaking  an  entry  is  tbe  gist  of  tbe  action  of 
trespass,  and  if  the  original  entry  be  lawful, 
'tn»patt  quart  elautumjregit  does  not  lie. 


Nora.— Ptmesslon  of  Ueerme  to  Oeltat  Irtepam 
after  revocation  of  license. 

SOABTSLL  OSAXD  RAPIDS  ft  I.  R.  Co.  seeois  to 
be  tbe  first  case  in  which  tbls  queeilon  was  con- 
afdered  and  squarely  decided. 

In  Baltimore  ft  H,  R.  Co.  v.  Alfflre.  «8  Md.  819.  an 
action  of  Intpam  quare  elnutum  fregU  was  held  to 
to  good  against  a  railroad  compcmr  which  con- 
tinued to  operate  Its  road  over  plolntlB's  land  after 
to  had  revolted  a  parol  license  which  be  bad  riven 
H.  But  the  dJaouaslon  turned  more  upon  tbe 
right  wblob  the  license  save  than  upon  the  effect 
of  poBsesslon  to  defeat  trespass. 

In  Wbeelock  r.  Noonan,  108  N.  T.  1T».  In  which  It 
wassouKht  to  compel  the  removal  of  stonea  which 
bad  been. placed  on  plalntUTs  premises  undorali- 
oense  which  bad  been  revoked,  the  court  In  oon- 
slderlniT  tbe  question  whether  or  not  relief  would 
to  denied  In  equity  because  of  a  remedy  at  law. 
Hid  that  suit  oould  be  brought  at  law  for  the  tree- 
msB.  But  slnoe  in  this  case  It  would  not  be  ade- 
quate, the  equitable  suit  wassustalned. 

Pn-baps  the  case  nearest  in  point  Is  that  of 
Berkey  v.  Auman.n  Pa.  IBl,  In  which  it  was  held 
ttot  tmpass  oould  not  be  maintained  by  a  person 
ont  of  possession  against  one  In  possession  where 
the  possession  was  taken  under  an  atrreement  giv- 
ing the  latter  the  right  to  plant  a  crop  which  had 
not  yet  matured  although  notloe  bad  been  given 
to  blm  to  quit. 

There  are  several  cases  In  which  It  has  been  held 
that  a  person  may  become  a  trespasser  by  attempt- 
ing to  act  under  a  license  after  Its  revocation. 

Thus  wherea  license  to  dig  ore  was  revoked  and 
tto  licensee  attempted  to  enter  as  before  and  was 
4usaulted  by  the  owner,  for  which  be  brought  tres- 
pass, the  court  peld  that  when  he  made  the  attempt 
to  enter  the  enclosure  after  the  revocation  of  the 
iloense  he  was  a  trespasser,  and  the  owner  could 
repel  his  attempted  entry.  But  there  Is  nothing  to 
-show  whether  or  not  In  case  be  had  entered  tree- 
pass  would  Ue  against  him.  Blddlo  v.  Beovd,  10 
Ala.  US,  n  Am.  Dec.  S0& 
48  L.  R.  A. 


Draper  v.  Wt'ihamg,  8  MIcb.  538. 

TrtspflBS  for  breaking  and  entering  plain- 
tiff's close  canooi  be  maintained  where  tbe  evi- 
dence shows  that  tlie  defendant  entered  by 
permission  of  plainlifl. 

Dintfieyt.  Bvptm,  07  He. 879;  Whederir. 
»l6  tiling  go-me  Ha,  80  Ind.  403. 

Ad  action  id  trespass  cannot  be  maintained 
where  entry  has  been  made  by  consent,  and 
works  constructed  upon  the  faith  of  auch  oou- 
senl. 

.Baltimore  A  H.  R.  Co.  t.  Algirs,  68  Hd. 
319;'  Qoodbar  v.  Dunn,  81  MlSB.  618;  J^^Wds 
V.  DouxUe,  61  Miss.  500;  CampMl  y.  Indian- 
apUit  A  V.  B.  Co.  110  Ind.  4S0;  Kanaga  T. 
St  Uui».  L.AW.R.  Go.  76  Mo.  207. 

Tbe  license  under  tbe  clrcumslaoces  was  not 
revocable  because  executed  and  the  company 
could  Dot  be  put  in  tiatu  qwo, 

CampbeU  v.  Indianapotit  dk  Y.  R.  Co.  110 
Ind.  01;  Bo^gton  v.  Jegrie$,  S2  Ind.  884; 
Nou^n  w.  Whipple,  70  Ind.  481 ;  Buchanan  t. 
/Afgarttport,  C.  d  S.  W.  B.  Co.  71  Ind.  265; 
Qffmn  V.  1%  Lovit  Agr.  <£  Ideehanieal  Auo. 
3iJ  Mo.  App.  178:  Baker  v.  Chicago,  R.  I.  4 
P.  B.  Co.  57  Mo.  265;  Cook  v.  Pridgen.  45  Ga. 
381,  12  Am.  Rf-p.  583;  BJiodtt  v.  Otit.  88  AU 
579,  78  Am.  Dec  480;  Wilton  T.  Chalfant,  15 
Ohio.  248,  45  Am.  Dec.  674;  Clark  t.  Qtiddm, 
60  Vt.  708;  1  Waslib.  Real  Prop.  §4,  p.  630. 


So  where  license  was  pleaded  to  an  action  of 
trespaen  and  tbe  plaintiff  relied  on  trespasses  com- 
mitted after  tbe  license  was  revoked  It  was  held 
that  be  could  recover  without  new  assigning  com- 
mission after  such  revocation.  But  In  that  ease 
ibe  liranse  was  to  sport  overtbe  lands  sothat  there 
was  no  poeseeslon  at  the  time  of  iFvooatlon.  Hay- 
ward  V.  Grant,  1  Car.  ft  F.  44& 

And  there  are  also  cases  in  which  It  has  been 
held  that  If  Uie  licensee  wasoutof  possession  when 
the  license  was  revoked  he  would  render  blmselt 
liable  to  an  action  of  trespass  by  subseqtientlr  a^ 
tempting  to  enter  to  exercise  his  license. 

Thus  io  Druse  v.  Wbeeler.SKlfidi.lSB,  an  aetlon 
of  trespass  wss  maintained  against  trustees  of  a 
church  who  bad  erected  sbeds  on  tbe  property  of 
plaintiff  under  a  pnrol  Iloense  and  who  after  a  re- 
vocation of  tbe  license  entered  tbe  premises  to  take 
down  the  sheds. 

So  in  Hyde  v.  Graham,  82  !<.  J.  Bzcb.  27. 1  Hurlst. 
ft  C.  H».  8  Jur.  N.  8. 12».  7  L  T.  N.  8. 688,  U  Week. 
Itep.  119,  trespass  was  sustained  after  revocation  ol 
a  license  to  use  a  right  of  way. 

So  in  Welllsv.  Harrison.  1  Mees.  ft  W.  Ht,  1  H.ft 
H.  ^  £  Jur.  1019.  case  was  sustained  lor  a  trespass 
after  re  vocation  of  the  Iloense. 

Also  in  Adams  v.  Andrews,  16  Q.  R  291,  20  L.  J. 
Q.  B.  S3. 16  Jur.  149.  esse  was  sustained  for  a  trespass 
upon  a  church  pew  after  the  revocation  of  the  il- 
oense. 

In  Harlow  v.  Marquette,  H.  ft  O.  U.  Oo.  41  Mich. 
886,  the  action  was  not  sustained  because  tto  U- 
ceose  bad  become  Irrevocatde. 

It  seems  to  be  agreed'that  tbe  licensee  mar  be  re- 
moved from  the  land  after  tbe  revocation  <^ttw 
license.  Olynn  v.  George.  20  N.  B.  111. 

Therefore  tbe  question  would  be  simply  as  to 
tbe  form  of  action.  The  dearth  of  cases  In  polntls 
doubtless  due  to  the  facta  that  there  are  other  ef- 
fective remedies  for  rettalnlng  poeooopion.  and  that 
tbe  Instances  are  somewhat  rare  where  the  licensee 
is  given  posseasloa  to  enable  him  to  enjoy  his  u. 
cense.  ^    H.  P.  F. 
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MicmoAv  SuFasioc  Coubt. 


Mr.  ChAQiioey  C  Jencks,  for  defendant 
In  error: 

The  licease  conld  have  carried  with  II  no  in- 
terest Id  tbe  land. 

Statute  of  Frauds;  How.  StaU  §  6n9;  Cooley, 
Torta,  806:  Drvm  t.  WhmUr,  j»  Mich.  4S». 

And  is  therefore  revocable  at  will. 

Cooley,  ToTta,  pp.  806,  806;  Drum  t. 
WheeUr,  tuvra;  Wooi  v.  MUihigah  Air  Line 
R.Go.m  MTcb.  884. 

The  question  Is  whether  tbe  plaintiff  is  to  be 
held,  in  an  action  at  law,  estopped  from  re- 
voking this  licensb 

Wood  T.  Michigan  Air  Lis*  B.  Oo.  tupra; 
Eaye»  T.  Livinggton,  91  Hlch.  884,  BS  Am. 
Bep.  638;  Johnton  t.  SMlman,  S8  Minn.  95. 
48  Am.  Rep.  193. 

The  license  was  revoked  by  sale  of  premises. 

MaxweU  v.  Baj/  City  BHdge  Oo.  41  Mich. 
466,  and  cases  cited;  Ward  v.  Rapp,  79  Mich. 
469;  Cooiej,  Torts,  804.  and  cases  cited. 

Onust,      delivered  the  opinion  of  tbe 

court: 

Tbe  defendant  was  convicted  of  trupau 
quart  etautam  /regit.  The  acts  of  trespass 
consisted  in  maintaining  a  spur  track  over 
plaintiff's  land,  and  running  freight  cars 
over  the  same.  About  ten  years  prior  to  the 
trial  of  the  cause  in  the  court  below,  one 
Amos  C.  Beebe  owned  tbe  land,  upon  which 
vraa  a  gristmill,  at  which  Beebe  carried  on 
both  a  commercial  and  custom  business.  Be- 
yond and  ndjoining  this  land  was  the  saw- 
mill of  tbe  Smith  Xiumber  Company.  Mr. 
Beebe.  the  Smith  Lumber  Company,  other 
parties;  and  tbe  defendant  entered  into  an 
urangement  or  understanding  for  the  con- 
struction of  the  track  in  question,  which  ran 
to  as  to  accommodate  tbe  gristmill,  tbe  saw- 
mill, and  also  the  other  parties  interested. 
Beebe,  at  bis  own  expense,  furnished  the  ties 
for  tbe  construction  of  the  track  across  bis 
land ;  the  lumber  company  and  other  parties 
did  likewise ;  and  the  defendant  furnished 
tiie  rails  and  conatrncted  the  track,  which 
was  used  for  the  Joint  beneSt  of  all  the  par- 
ties, until  Beebe  sold  and  conveyed  the  land 
and  the  mill  to  the  plaintiff,  In  1691.  After 
tiie  purchase  by  plaintiff,  be  carried  on  only 
a  custom  business,  and  had  but  little  occa- 
ilon  to  ose  the  track.  Part  of  a  tramway  used 
by  the  Smith  Lumber  Company  In  connec- 
tion with  the  spur  track  Is  upon  plaintiff's 
land,  for  tbe  use  of  which  he  receives  a  rental. 
Tbe  deeds  from  Beebe  to  plaintiff  contained 
no  reservation,  but  tbe  plaintiff  had  full 
knowledge  of  the  arrangement,  having  been 
in  partnership  with  Beebe  for  some  time  pre- 
vious to  his  purchase  of  tbe  entire  property. 
The  arrangement  for  the  constfuctlou  of  this 
track  rested  entirely  tn  parol.  In  Apri), 
1892,  plaintiff  rendered  a  bill  to  the  defend- 
ant, claiming  $75  for  the  use  of  tbe  land  for 
switching  purposes  for  tbe  previous  year. 
The  defendant  refused  payment,  and  denied 
liability  to  pay  any  compensatlra.  In  Au- 
gust, 1892,  be  wrote  tbe  defendant  a  letter, 
stating  that,  because  it  had  failed  to  allow 
him  any  compensation  for  the  use  of  his 
premises,  he  therefore  requested  It  to  remove 
tbe  track.  This  the  defendant  failed  to  do, 
and  plaintiff  thereupon  Inttituted  this  action 


of  treapaai.  The  findings  by  tbe  court  are 
numerous,  but  the  above  statement  is  suffi- 
cient to  present  and  dispose  of  tlie  question 
which  is  decisive  of  tbe  case. 

Plaintiff  insists  that  the  defendant  had 
only  a  parol  lioenae  to  enter  upmi  tbe  land 
in  question,  which  was  reTOked  by  the  deed 
from  Beebe  to  him,  and  that  thereafter  de- 
fendant became  a  trespasser  In  its  use  of  the 
track.  Tbe  defendant  inaists  that  trespass  ia 
not  tbe  proper  remedy,  and  that  the  parol 
license  waa  coupled  with  an  interest,  wa» 
executed,  and  is  therefore  Irrevocable.  Thia 
spur  track  was  constructed  at  the  joint  ex- 
piense  of  the  defendant  and  theaenrol  partiea 
over  whose  land  it  ran,  and  who  were  en- 
titled to  its  use.  No  time  was  mentioned 
for  its  existence,  but  it  was  the  evident  un- 
derstanding among  the  parties  interested  that 
It  should  be  continued  so  long  as  there  waa 
occasion  for  its  use.  Evidently,  neither 
party  would  have  Incurred  tbe  expense  of  ita 
construction  if  It  had  been  understood  that 
either  might  at  any  time  terminate  the  li- 
cense, and'render  tbe  others  trespassers  by  ita 
use.  We  are  not  called  upon  in  this  suit  to 
determine  the  important  questions  arising 
under  an  executed  parol  license,  coupled 
with  an  interest  In  the  land.  The  plaintiff 
has  clearly  mistaken  hla  remedy.  The  de- 
fendant lawfullv  entered,  and  was  lawfully 
in  possession.  If  It  be  granted  that  the  deed 
terminated  the  license,  yet  this  did  nut  oper- 
ate to  render  tbe  defendant's  poesession  tor- 
tious, and  its  use  a  trespass.  As  well  might 
a  (tenant  whose  right  to  poasession  and  use 
has  been  terminate  be  prosecuted  la  trespasa 
for  remaining  in  pcsaesslon.  Thla  is  not  a 
case  of  a  mere  naked  license  to  enter  for 
temporarr  purpoees,  such  as  the  cutting  of 
timber,  tbe  drawing  of  water,  or  tbe  passage 
over  one's  land  on  foot  or  with  teams.  In 
these  cases  the  licensor  remains  In  tbe  actual 
possession  of  his  property,  the  licensee  ob- 
tains  only  a  temporary  poawaslwi,  whidi  1» 
not  exclusive,  nor  coupled  with  any  Interest, 
and  the  revocation  of  the  license  terminatea 
all  right  of  entry.  But  in  the  present  case 
tbe  defendant  was  gi  ven  tbe  actual  possession 
of  tbe  land.  It  took  poesession  and  executed 
tbe  license,  which  was  largely  for  the  bene- 
fit of  the  plalntlfl'i  grantor,  and  tm  the  ac- 
commodaUcm  of  the  mulnest  carried  on  by 
him.  Under  these  circumstances,  it  cannot 
be  made  a  trespasser  by  an  attempted  revo- 
cation, either  expressly  or  by  Implication  of 
law.  Tbe  rights  of  the  parties  in  such  case 
must  be  determined  In  some  proceeding 
wherein  a  judgment  of  ouster  can  be  ren- 
dered. Such  was  the  course  pursued  in  Wood 
V.  Michigan  Air  Lins  S,  Co.,  00  Mich.  884, 
an  action  of  ejectment,  npon  which  case  the 

Elalntlff  mainly  rellea  to  establish  revocation 
y  deed. 

Judgment  merted,  and  entered  in  this  court 
for  the  defendant^  wltli  tlie  oosta  of  both 
courts. 

HeOrftth,  Oh.  J. ,  and  Xi<ni«  and  JHonW 
^met7,  JJ.,  concurred  with  fihvurtt  J. 


Hooker,  J.,  dissenting: 
The  plaintiff  recovered  a 
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omta  damafEW  and  oosU  In  an  action  of  trea- 
paaa,  The  finding  of  facta  shows,  in  aub- 
atUKe,  that  the  plaintiff's  grantor  permitted 
the  defendant  to  lay  a  spur  track  or  switch 
across  his  land,  UDon  ties  famished  by  him. 
He  did  not  participate  In  the  negotiations 
with  defendant,  but  permitted  the  track  to  be 
laid  1q  accozdance  with  an  srraneement  be- 
tween himself  and  adjoining  mill  owners. 
The  track  was  laid  about  ten  years  ago,  and 
has  been  used  for  running  cars  to  and  from 
the  mills  upon  the  same.  On  March  8,  1890, 
the  plalntiilE  became  the  owner  of  the  undl- 
Tlded  oce-balf  of  the  premises  in  question; 
and  on  March  12  he  purchased  and  obtained 
title  to  the  other  undivided  half  of  the  same. 
These  purchases  wm  msde  by  plalntifl  with 
foil  knowledge  of  the  existence  of  the  track 
and  the  arrangement  nnder  which  It  was  laid. 
In  April,  18l3,  plaintiff  demanded  of  the  de- 
fendant the  sum  of  $75,  as  compensation  for 
the  use  of  his  land  by  the  spur  track  for  the 
year  Immediately  preceding  April  1,  1893. 
Defendant  refused  to  pay  the  same,  denying 
liability.  In  August,  1893,  plaintiff  re- 
quired defendant  to  remove  its  track,  and, 
upon  Its  failure  to  do  so,  brought  this  aotion 
to  recover  fra*  alleged  trespasses  since  such 
refusal.  The  defendant's  counsel  contends 
(1)  that  the  defendant  built  its  spur  under 
a  license  which  Is  coupled  with  an  Interest, 
and  is  Irrevocable;  (8)  that.  If  not,  the 
license  was  not  revoked  by  the  deeds  of  the 
plalntifl ;  (8)  that,  in  any  event,  trespass 
would  not  He,  but  that  the  action  should  be 
ejectment. 

The  first  of  these  questions  Is  disposed  of 
by  the  case  of  Wood  v.  Michigan  Air  Line  R. 
Co.  80  Mich.  884.  To  hold  otherwise  would 
do  rlolence  to  the  rule,  well  settled  In  this 
state,  that  title  to  land  cannot  be  acquired 
estoppel.  B  needs  no  further  comment, 


unless  It  be  to  add  that  In  the  ease  of  SksrUm 
V.  Margvetie,  H.  A  0.  B.  Co.,  41  Mich.  886, 
the  rood  was  built  by  the  consent  of  the 
plalntifl,  upon  an  oral  promise  that  her 
claims  should  be  adjusted.  Subsequently, 
she  was  awaided  damaffea  bv  a  jury,  which 
the  court  held  settled  her  claim.  See  Port 
Huron  AN.  W.  B.  Oo.  t.  CaUanan,  61  Mich. 
S3 ;  Borne*  t.  Michigan  Air  lAne  Railway,  85 
Mich.  3S8  ;  Qrand  Rapids,  L.  A  D.  R.  Co.  v. 
Chetebro,  74  Mich.  474.  Under  the  circum- 
stances of  that  case.  It  was  said  that  she  could 
not  revoke  the  license  under  which  the  road 
was  constructed.  In  short,  the  land  was 
treated  as  condemned. 

It  becomes  uone<xs3ary  to  discuss  the  sec- 
ond question,  for.  If  the  deeds  to  the  plaintiff 
did  not  have  the  effect  of  revoking  the  li- 
cense, his  express  demand  to  remove  the  track 
did. 

Upon  Uie  third  point,  It  may  be  said  that 
whether  or  not  trespass  will  He  must  depend 
upon  the  question  of  possession.  If  the  facta 
were  such  as  to  be  Inconsistent  with  plain- 
tiff's possession,  ejectment,  and  not  trespass, 
might  be  the  remedy ;  e.  g.  it  the  lands  had 
been  fenced,  and  occupied  exclusively  by 
the  defendant.  There  is  nothing  to  indicate 
such  possession.  The  railroad  company  laid 
Its  rails  upon  the  ties  and  ground  of  the 
plaintiff's  grantor,  and  ran  its  cars  across  and 
upon  this  track  for  the  convenience  of  the 
mill  owners.  There  is  no  reason  for  saying 
that  it  ever  asserted  or  enjoyed  possession, 
to  the  exclusion  of  the  plaintiff  or  his  grant- 
or. For  aught  that  appears,  this  was  like 
any  other  way  used  under  a  1 1cense.  The  li- 
censee used  It  when  his  business  required, 
and  the  possession  remained  in  the  owner  of 
the  fee. 

I  find  no  error  in  the  record,  and  think  the 
judgment  should  be  affirmed. 


TEXAS  SUPREME  COURT. 


J.  J.  POWERS,  Onardlan  of  D.  R.  Coleman. 
Fiff.  in  Err,, 
e. 

H.  M.  MORRISON,  Admr.,  etc,  of  N.  P. 
Coleman,  Deceased. 

<-  Tsx.  > 

The  ehaM  Inherited  a  snuideon  in 
lieu  of »  deoeaeed  parent  who  would  bare 
been  entitled  thereto  If  allve,'lB  not  subject  to 
deduotloQ  for  the  parent's  debt  to  the  frraod- 

I  parent,  at  least  If  the  graDdsoD  receives  no  prop- 
M!t7  trom  his  parent  whtoh  woiUd  tw  aubjeot  to 
the  latter  debts.  

VatMr^^Shb  Tight  to  deduct  from  a  share  In  an 
estate  whloh  oomes  to  an  hetr  or  distributee  by 
refvesMitatlon  beoaaM  of  the  death  of  a  parent 
or  Intermediate  anoestor  a  debt  due  from  the  latter 
to  tbe  remote  anoettor  Is  a  matter  on  wbleh  little 
ean  be  found  in  law  books.  The  above  ease  oitee 
all  tbe  antiiorttlei  upon  the  question  with  which 
we  are  acquainted. 

Am  to  UaUiltr  of  heirs  to  pay  debts  of  aooeators 
tncenerat,  see  noCsto  HuUood  T.Uoote  (H.  JJa 
i*R.A.aa. 

88L.RA. 


(April  8. 1895.)  ■ 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  to 
review  a  judgment  afflrmiog  a  judgment  of 
tbe  District  Court  for  Henderson  County  al- 
lowing as  a  set-off  against  plaintiff's  claim  to 
a  share  in  the  estate  of  M.  P.  Coleman,  de- 
ceased, tbe  amount  due  to  sucb  estate  by  tb» 
deceased  father  of  the  plaintiff's  ward.  Be- 
verted. 

The  facts  are  stated  In  the  opinion. 

..Meurt.  Richardson  A  Watkinn,  for 
plaintiff  In  error: 

The  law  of  descent  and  distribution  Is  stat- 
utory and  arbitrary  and  tbe  grandchild  Is  as 
much  an  heir  and  takes  as  directly  from  his 
grandfather  as  achlld  and  nnder  the  language 
of  the  etstutes'stands  on  tbe  same  relation,  and 
being  In  no  way  responsible  (or  his  father's 
debts  his  dlstribntlve  share  cannot  be  set  off 
by  It. 

Kmdaa  v.  MoTideU,  67  Md.  444;  Lawson,. 
Rights,  Rem.  &  Pr.  p.  6080:  Rev.  StaL  arts. 
1646,  im,  1668;  Taney  t.  Battf.  48  Tex.  46. 

The  light  of  setoff  is  statutory,  and  is  only 
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permlBsible  in  case  of  mutual  indebtedness, 
Uid  caoDot  be  invoked  to  adjust  tbe  rights  of 
estates  in  a  suit  a^inst  an  beir  of  botb  of  the 
estates. 

Rer.  Stat.  art.  M5:  Hamilton  r.  Van  Book^ 
40  Tex.  802. 
Mtttn.  J.  J.  F&alk  and  W.  Ii.  Faulk, 

for  defendant  in  error: 

When  tbe  heirs  of  an  estate  stand  in  tbe 
aame  decree  they  take  per  capita;  where  they 
are  of  different  degrees  they  lake  per  $iirpe$. 

1.  Where  none  but  the  immediate  children 
«f  a  decedent  are  lif  ing  at  date  of  his  death 
tbey  take  per  capita. 

2.  Where  none  of  the  Immediate  children 
are  living  at  date  of  the  death  of  decedent, 
but  only  f;randchj1dren,  ^aid  grandchildren 
will  also  take  per  capita;  that  is  to  say,  not  by 
representation  through  their  immediate  ances- 
tor, but  directly  in  their  own  rights. 

8.  Where  a  part  of  tbe  children  of  decedent 
are  living  at  date  of  his  death,  and  a  part  are 
dead,  who  leave  surviving  children,  tlie  said 
graodcbildren  take  not  in  tbeir  own  right,  but 
jMr  tUrpa,  or  by  representation,  as  used  by 
some  authorities.  And  when  an  heir  takesper 
ttirpei  he  Inherits  his  immfdiate  ancestor's 
share,  just  as  tbe  ancestor  would  if  living,  en- 
cnmbered  with  any  advancements  or  debts. 

8  Kent,  Com.  p.  581;  Schonler.  Gxrs.  A 
Admrs.  2d  ed.  §  498;  ffuphe^  App.  S7  Pa.  179; 
Earnett  v.  Eameat,  6  RawV,  213;  Psrton't 
App.  74  Pa.  128;  Skinner  v.  Wynne,  85  N.  C. 
48;  Levering  v.  Rittenhovae,  4  Wbart.  187; 
Page  v.  i^rAvr,  61  N.  H.  65;  7  Am.  &  Eng. 
Encydop.  Law.  p.  250,  note  1,  p.  816;  U.  S. 
Dig.  of  Dedsions.  1892,  p.  1514,  g  103;  U,  B. 
Dig.  of  Decisions,  1690,  p.  1528,  420-422. 

An  executor  or  administrator  may  retain  a 
legacy  or  distributive  share  in  whole  or  la 

Eirt,  in  satisfaction  of  a  debt  due  from  the 
gatee  or  distributee. 


'Oalnee,  Oh.  J„  dellTered  the  opinion  of 
the  cotirt: 

This  controversy  arose  in  the  county  court 
of  Henderson  county  during  the  course  of  a 
proceeding  for  the  partition  and  distribution 
of  tbe  estate  of  N.  P.  Coleman,  deceased. 
Coleman  died  intestate,  and  defendant  In 
error,  Morrison,  became  the  adminiatrator  of 
his  estate.  He  left  aurrlvlng  him  a  widow 
and  five  .children.  One  of  the  Intestate's 
children  died  before  his  father,  leaving  a 
minor  son,  who  Is  the  plaintiff  in  error  In 
this  court.  The  deceased  son  was,  at  the 
time  of  his  death,  indebted  to  his  father  in 
a  sum  which  was  found  to  exceed  the  inter- 
est he  would  have  inherited  In  the  estate 
bad  be  survived  bis  father.  The  case  was 
Appealed  from  the  county  court  to  the  dis- 
trict court,  where  it  was  adjudged  that  the 
share  of  tbe  grandchild  in  the  estate  of  his 
grandfather  was  subject  to  be  offset  by  bis 
father's  debt  to  die  estate,  and  that,  tbere- 
fore,  he  should  take  nothing  in  partition. 
The  judgment  of  tbe  district  court  was  af- 
flrmed  by  the  court  of  olvil  appeals  Was 
tiie  grandchild  chargeable  in  partition  with 
the  debt  of  his  father  to  his  graodfatherr 
This  is  the  sole  question  presented  tor  our 
determination.  "The  right  of  saccaaslon  lo 
»*L.  R.  A. 


this  state  Is  the  creature  ot  statatorr  law, 
and  therefore  the  decision  of  the  question  de< 
pcnds  upon  the  construction  of  our  statutes 
of  descent  and  distribution.  When  one  dies 
intestate  in  this  state,  the  statute  casts  the 
title  of  all  his  property,  both  real  and  per- 
sonal, directly  upon  his  heirs.  The  provls- 
Ion  which  applies  immediately  to  the  ques- 
tion before  us  Is  as  follows:  "When  Uie 
intestate's  children,  or  brothers  and  sisters, 
unclea  and  aunts  or  other  relations  of  the  de- 
ceased standing  In  the  same  degree  al<me  oome 
into  die  partition,  they  shall  take  per  eapita, 
that  ia  to  say,  by  persons ;  and  when  a  part 
of  them  being  dead  and  a  part  living,  Uie 
descendants  of  those  dead  have  right  to  par- 
tition, and  such  descendants  shall  inberit 
only  such  portion  of  said  property  sa  the 
parent  through  whom  they  ioherit  would  tie 
entitled  to  if  alive."  1  Say  lea'  Civ.  Stat, 
art.  1652.  We  are  of  the  opinion  that  tbe 
purpose  of  the  article  was  to  declare  under 
what  circumstances  those  entitled  to  the  in- 
heritance should  take  p«r  capita  and  under 
what  contingencies  they  should  take  per 
tiirpe*.  Such  ia  tbe  intention  plainly  man- 
ifested upon  the  face  of  tbe  provision,  and 
we  find  nothina:  in  tiOa  language  employed  to 
indicate  a  further  purpose,— tJhat  when  tbey 
take  per  etirpet,  those  standing  in  the  remoter 
degree  should  be  sub^Ject  to  \he  liabilities  of 
Uielr  ancestors.  The  plaintiff  In  error  In  this 
case  Is  entitled  under  the  statute  to  the  share 
which  his  father  would  have  taken,  If  alive, 
at  the  death  of  the  inteatate.  Thia  ahare 
would  have  been  one  sixth  of  the  property, 
which  descended  to  the  children  of  the  de- 
ceased. If  the  son  of  the  intestate  had  sur- 
vived his  father,  and  had  not  paid  hia  debl 
to  the  estate,  in  the  adjustment  of  the  equi- 
ties between  him  and  his  coheirs,  his  share 
would  liave  been  set  off  by  tbe  debt.  His 
portion  of  the  estate  would  simply  have  been 
credited  upon  his  obligation.  If  he  had  sur- 
vlTOd.  and  had  paid  bis  debt  to  the  adminis- 
trator, he  would  have  been  entitled  to  an 
equal  distribution  with  his  brothers  and  sis- 
ters. If  his  estate  had  been  solvent.  It  would 
have  been  tbe  duty  of  the  administrator  to 
collect  the  debt,  and  the  right  of  tbe  plain- 
tiff in  error  to  receive  the  snare  of  the  estate 
which  he  would  have  inherited  if  alive.  If^ 
on  the  other  brad,  his  estate  had  been  in> 
solvent,  and  his  debt  had  not  been  paid,  and 
the  plaintiff  in  error  had  received  from  his 
estate  property  subject  to  the  payment  of  his 
debts,  equal  In  value  to  the  amount  of  the 
debt,  then  the  latter  would  bsTe  become  li- 
able for  the  discharge  of  his  obligation,  and 
that  liability  could  Mve  been  set  off  against 
the  share  of  the  estate  he  would  otherwise 
have  been  entitled  to  receive.  But,  the  es- 
tate of  his  deoessed  father  being  insolvent, 
the  plaintiff  in  error  received  no  property 
from  It  which  rendered  him  liable  to  the  pay- 
ment of  the  debts  against  it,  and  therefore  he 
owes  bis  grandfather's  estate  nothing,  and 
there  is  no  liability  of  hii  own  to  be  set  olt 
against  his  share  to  tbe  estate. 

it  does  not  follow  that,  because  the  ftither 
of  plaintiff  ir.  error,  if  he  hud  been  alive  at 
the  death  of  his  intestate,  would  have  had  to 
acooant  in  settlement  for  his  debt,  be  would 
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not  have  recelred  hfs  due  share  of  the  estate. 
He  would  not  have  been  permitted  to  awert 
-that  his  debt  to  the  estate  was  of  no  value, 
•thongh,  under  other  circumstances,  it  maj 
bare  beeo  worthless.  If  alive  bo  would  have 
leceived  his  full  share  In  his  debt.  Befnj; 
dead,  since  bis  child  did  not  owe  the  debt, 
tbe  latter  was  entitled  to  receive  his  share 
without  accounting  for  the  liability  of  his 
father.  It  la  clear  that,  if  the  intpstate  had 
left  only  erandchildren,  the  plaintiff  in  er- 
ror would  have  received  his  full  share,  al- 
thoueb  the  immediate  ancestors  of  the  other 
fntDachildreD  bad  owed  nothing  to  tbe  grand- 
fatfaer'a  estate;  and  why  a  different  rule 
iboald  provall  wheo  he  takes  per  atirpe$  and 
not  par  capita  we  do  not  see.  In  Kendall  y. 
MondeU,  67  Md.  444,  a  similar  question  came 
up  for  determination.  It  appears  from  the 
opinion  of  tbe  court  In  that  case  that  tlie 
code  of  Maryland  provides  "that  if  a  fatlier 
or  mother  be  dead,  the  chi  Idten  of  such  father 
or  mother  shall  receive  tbe  same  share  of  tlio 
-estate  aa  the  father  or  mother  if  living  would 
have  been  entitled  to,  and  no  more."  The 
ooatest  was  between  a  sister  of  the  intestate 
and  the  children  of  another  sister.  Tlie 
mother  of  the  children  was  indebted  to  the 
intestate,  and  died  first.  The  attempt  was  to 
setoff  the  indebtedness  against  the  children's 
•^re  in  the  estate,  and  It  was  held  that  it 
oould  not  be  done.  Under  a  statute  substan- 
tially tbe  same  as  our  own,  the  supreme  court 
of  Massachusetts  hold  that  an  heir  who  takes 
per  ttirpet  takes  directly  from  the  intestate, 
and  in  bis  own  right,  and  not  through  and 
in  rieiit  of  bis  immediate  ancestor.  8edgtcick 
Jmft0f,  6  Allen,  171 ;  HmBland  t.  Il&vland, 
11  Oray,  469 ;  Valentine  r.  Borden,  100  Mass. 
878.  On  the  other  hand,  the  supreme  court 
of  Pennsylvania,  construing  tbe  statute  of 
that  state,  holds  that  the  heir  Id  such  a  case 
represents  bis  immediate  ancestor,  and  in- 
herits his  rights,  and  that,  accordingly,  a 
debt  due  by  such  ancestor  to  the  intestate 
may  be  set  off  against  tbe  heir's  intorest  In 
tbe  estate.  Earnett  v.  Earnest,  6  Rawle,  313 ; 
M'  Conkey  v.  Jf '  Conkey,  9  Watts,  868  ;  Eughet' 
App.  67  Pa.  179.  The  statute  of  Pennsyl- 
Tania  reads  as  follows:  "The  issue  of  such 
deceased  child  shall  take  by  representation 
of  their  parents  respectively,  such  share  only 
•a  woula  have  descended  to  such  parents  had 
they  been  living  at  the  death  of  the  intestate. " 
Laws  18S3-8S,  p.  817.  It  may  be  doubted 
whether  this  deviands  a  construction  differ- 
ent from  that  which  should  be  placed  upon 
tbe  statute  of  our  own  state.  But  the  Penn- 
svlvania  court  lays  stress  upon  the  fact  that 
their  statute  declares  that  the  heir  shall  take 
by  representation.  In  Bameat  t.  Earned, 
mtpra,  they  say:  "As  the  plaintiffs  entitle 
themselves  as  representing  their  parents  only, 
they  mast  take  the  share  which  descended  to 
them,  with  all  tbe  burden.'liad  their  parents 
beeo  living.*  In  the  subsequent  case  of 
Jlgenfritz't  App.,  6  Watts,  S6,  a  contrary  rul- 
ing was  made ;  but  In  M'  Omkeif  t.  M'  <»nkey, 
this  case  was  expressly  overruled,  the  court 
•aylng: :  **  Bgen;fiitt'»  App.  was  decided  wi  th- 
out  adverting  to  the  Statute  of  18SB.  which 
declares  that  inne  of  su(di  deceased  child, 
grandchild,  OTotbwdeioendut  shall  take  by 
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representation  of  their  parents,  respectively, 
such  share  as  would  have  descended  to  such 
parents  had  they  been  living  at  the  dcat^  of 
the  intestate.  On  this  principle  of  represen- 
tation, and  not  of  substitution,  had  been  de- 
cided Earnett  v.  Earnett;  and  the  oversight 
in  Ilgenjritg't  App.  is  one  fur  which  it  is 
difficult  to  account."  In  Bughet'  App.,  tu- 
pra,  the  doctrine  nf  Karnett  v.  Earnett  and  of 
if'  Conkey  v.  M'  Gonkev  was  reaffirmed,  rather 
upon  tbe  ground,  as  it  seems  to  us,  that  the 
law  had  been  settled,  than  that  the  question 
bad  tjeen  correctly  determined.  We  are  not 
prepared  to  say  what  weight  ought  to  have 
been  given  to  the  words  in  the*  statute  of 
Pennsylvania  upon  which  tbe  determination 
of  these  coses  seems  to  have  turned ;  but, 
leaving  those  words  out  of  view,  it  seems  to 
us  the  opinion  In  Uie  overruled  case  cannot 
be  successfully  answered.  The  court  there 
says:  ""The  grandchildren  of  an  intestate 
take  by  sub:stttution,  not  through,  but  para- 
mount to,  their  parent,  Tbe  law  designates 
them  as  persons  to  take  a  title,  derived,  not 
from  the  parent,  but  immediately  from  the 
intestate.  The  property  never  was  in  the 
parent,  and  consequently  they  did  not  inherit 
from  him  what  he  had  not.  If  the  adminis- 
trator could  come  upon  the  funds  in  their 
hands  as  tbe  representative  of  the  parent's 
creditor,  It  is  obvious  that  all  other  creditors 
might  do  the  same, — a  consequence  not  to  be 
pretended. "  At  least,  as  appi  led  to  our  stat- 
ute, we  think  this  an  accurate  statement  of 
tbe  law.  The  argument  is  as  forcible  as  It 
is  terse.  Oar  conclusion  is  that  the  plaintiff 
in  error  is  entitled  to  recover  his  full  share- 
of  the  estate,  without  accounting  for  bis 
father's  debt. 

The  Judgmentt  of  the  District  Court  and  qf 
the  Court  of  Civil  Apptalt  am  reversed,  ana 
tlie  cause  remanded  to  tiie  district  court  for 
further  proceedings  in  accordance  with  our 
opinion. 

Bebearlng  denied. 


BTATE  of  Texas,  ex  ret.   Charles  OUSB- 
GUIK,  Appt'> 

V. 

F.  W.  UcALLISTER 
(.  T«.  -4 

1.  Tha  eontensponuMons  IntorpraW- 
tlon  of  tbe  e<nisfeltoti<Mi  br  tboaswho  bad 

opportunity  to  understand  the  Intention  of  the 
Instrument  liaa  a  stronit  presumption  In  Its  favor. 
8.  A  statute  providinif  that  OMh  ward 
of  a  city  may  elect  one  alderman  does 
not  violate  Const.,  arc  6, 1  S,  provUiny  that  all 
qualified  electors  te  a  eltj  "shall  have  the  rlsbt 
to  vote  for  maror  and  the  other  eleotlve  offloers," 
as  tills  does  not  neosssarUr  mean  that  every  elec- 
tive offloer  most  be  eleoted  Iv  the  voters  of  tbe 
entire  citv< 

Nora.— On  the  general  question  how  far  the  right 
to  vote  Is  absolute,  see  nets  to  Btate  v.  Blake  (N.  J.) 
2SL.IL  A.  IBO. 

Fordenlal  of  the  power  to  dIvMe  a  ooun^ln 
New  Jener  into  sasemblr  districts,  see  Stote  v. 
Wrlgbtson  (N.  J.)  a  L.  B.  A.  M& 
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(Hay  27,18BU 

n  UE8TION8  certlfled  by  the  Court  of  Civil 
U  Appeals  for  (be  Fourth  Sapreme  Judicial 
I>Utrict  upon  appeal  bj  relator  from  a  Judg- 
meDt  of  the  District  Court  for  Bexar  Coun- 
ty in  favor  of  defeodact  to  an  action  brougbt 
to  test  defendant's  rif^bt  to  a  public  office. 
Ansteer  favorable  to  defendant  returned. 

Mr.  J.  D.  Child*  for  appellant. 

Jfiutra.  Camp  A  Umseheld,  P«t«r 
Shields*  and  B.  B.  BDnor.  for  appellee: 

Tbe  proviidons  of  section  88  of  the  charts 
of  tbe  cit;  of  San  Antonio  (as  amended  Marcb 
4.  1885),  which  restrict  the  rigbt  of  suffrage 
of  voten  fo  each  ward  to  voting  for  ward  al- 
derman of  that  ward,  are  Id  conflict  wUb  sec- 
tion 8  of  article  6  of  the  Texaa  CoDStltution, 
and  therefore  T<rid. 

Ti'xas  Const,  art.  6,  g  8;  Charter  of  City  of 
Ban  Antonio,  as  amended  March  4.  1885,  Acts 
1885,  §  33;  8taU  v.  T/HgUson,  23  L.  R.  A. 
548,  66N.  J.  L.  126;  Siatt  v.  Blake  {N.  J.)  25 
L.  R.  A.  480:  etaU  y.  Con^%t%ne,4St  Obto  St. 
487,  61  Am.  Rep.  888. 

On  fttitiofK  for  rehearing. 

Tbe  action  of  the  legislature  contemporane- 
ous with  tbe  adoption  of  the  Consti'ution  of 
■iSna,  in  relaininir  article  847  (Actof  Marcb  IS, 
1875)  in  the  Hevised  Statutes  and  in  granliog 
the  city  of  Houston  and  perbapa  otlier  citiea 
■pecial  cbarters  containing  provisions  for  vot- 
ing by  wards,  may  more  reasonably  be  re- 
garded as  an  oversight  on  tbeir  part  than  as  an 
iDdiratioD  that  they  underBtood  Mid  siatulory 
and  charter  provisioni  as  being  consistent  with 
■ection  8  of  article  6  of  the  Cnostitution. 

By  a  separate  and  deliberate  enactment  only 
four  moDtha  after  tbe  adoption  of  the  Consti- 
tution of  1878,^he  legifllature  gave  strong  evi- 
dence of  tbeir  desire  to  enforce  section  8  of 
article  6  of  tbe  ConalltutloD. 

That  act  is  as  follows:  "Art.  1691.  All 
qualiOed  voters  of  the  slate  who  shall  have  re- 
Bided  for  six  months  immediately  preceediog 
en  election  within  tbe  limits  of  any  city,  town, 
or  village,  shall  have  the  right  to  vote  for  all 
elective  officers  of  such  city,  town,  or  village. 

Saylea'  Slat  art.  1691.  Act,  August  23,  1876. 

This  statutory  provision  clearly  problbils 
TOilng  by  wards  and  plainly  adopts  the  inter 
pretatlon  of  tbe  eonstltulion  for  wfaldi  we  are 
contending. 

Tbe  language  of  the  cnostitution  plainly  and 
unequivocally  requires  that  aldermen  be  elected 
by  the  voteis  of  the  city  at  large. 

The  language  of  the  conmtutiOD  aod  It 
alone  should  be  looked  to. 

An  outside  eonrideration  should  be  excluded 
because  if  that  meaning  be  plain  all  sucb  out- 
side considerations  must  give  way  before  tt. 

This  view  is  greatly  streugtbened  by  consid- 
ering in  conneciioQ  with  said  section  tbe  pro- 
visioDs  of  section  18  of  article  5  of  tbe  Consti- 
tution In  relation  to  coiinly  commissioners'  pre- 
cints,  and  voting  thereto.  That  language  is: 
"Each  county  shall  in  like  manner  be  divided 
into  four  commissioners'  precincts,  In  each  of 
which  there  shall  be  elected  by  the  guallfled 
voters  thereof  one  coanty  commissioner." 

How  clearly  and  explicitly  have  the  framen 
of  tbe  constitution  expresaed  their  meaning  ai 
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to  the  method  of  voting  for  coqd^  commis- 
sioners. Had  a  similar  Intention  existed  Id 
their  minds  in  reference  to  city  elections,  is  it 
not  reasonable  to  believe  that  sucb  intention 
would  have  been  expressed  as  clearly  In  that 
case  as  In  reference  to  oouoty  comroissionersf 

Tbe  meaning  of  the  constitutional  provision 
under  consideration  (sec.  8.  art.  6)  being  plain 
and  unambiguous,  the  court  is  In  error  in  ap- 
plyiOK  at  all  tbe  principle  of  contemporsneon* 
practical  constructloo,  which  has  no  appllca- 
tlOD  whatever  where  the  language  of  the  con- 
stltutloo  is  plain. 

Cooley.  Const.  lim.  6th  ed.  pp.  86,  87,  6tb 
ed.  pp.  844  <<  wo./  Bingham  t.  Stiler,  17  Ohio^ 
446.  &  Am.  Dec.  471. 

Brown,  J.,  delivered  the  opinion  of  tbe 

court: 

Section  88  of  the  charter  of  the  city  of  San 
Antonio  reads  as  follows : 

"Sec.  38.  The  city  council  shall  be  com- 
posed of  tbe  mayor  and  aldermen.  One  alder- 
man to  be  elected  from  each  ward  by  tbe- 
vDters  thereof,  and  four  aldermen  to  be  elected 
by  the  voters  of  the  city  at  large.  .  .  . 
The  aldermen  elected  as  representatives  of 
tbe  different  wards  shall  be  residents  thereof 
at  least  six  months  prior  to  the  election,* 
etc. 

Question :  Is  the  above  section  of  tbe 
city's  charter  unconstitutional  in  providins 
for  the  election  of  aldermen  from  the  several 
i^ards  by  tbe  vote  of  the  wards  respectivelyt 

Section  8,  article  6,  of  the  Constitution  of 
this  state.  Is  in  the  following  words : 

"Sec.  8.  Electors  In  TowzM  aod  Cttlei: 
When  must  Pay  Taxes.  All  qualifled  elect- 
ors of  the  state,  as  herein  described,  wh» 
shall  have  resided  for  six  months  Imme- 
diately preceding  an  election  within  tllB 
limits  of  any  city  or  corporate  town,  shall 
have  the  rignt  to  vote  for  mayor  and  all 
other  elective  officers;  but  In  all  elections 
to  determine  the  expenditure  of  numey  ot 
assumption  of  debt,  only  those  shall  be  quali- 
fied to  vote  who  pay  taxes  on  property  ,1b 
said  city  or  Incorporated  town,"  etc. 

The  law  in  question  must  be  held  to  be 
valid  "unless  the  constitution  expressly  or 
by  necessary  Implication  forbids  its  enact- 
ment *>  LgtUY.  Halff,7liTex.lti.  In  de- 
termining the  question  of  the  oonstltutiwal- 
ItT  of  an  act  of  the  legislature,  the  Intentloa 
of  tbe  framers  of  the  constitution  must  be 
ascertained  by  considering  tl^e  entire  section, 
as  well  as  the  circumstances  under  which  It 
was  adopted.  Cooley,  Const.  Lim.  p.  70. 
At  the  time  the  constitution  ms  adopted, 
tbe  Law  of  1875,  entitled  **  An  act  regulating 
the  incorporation  of  cities  of  one  thousand 
Inhabitants  and  over,"  etc,  was  in  force, 
the  Qfth  section  of  which  provided  for  Uie 
election  of  aldermen  of  cities  by  the  electors 
of  each  ward  of  the  city.  Laws  1875,  p.  118. 
After  the  adoptiou  of  tbe  constitution  the 
laws  were  revised  by  a  commission,  and 
adopted  by  tbe  legislature  In  1879,  and  the 
section  referred  to  was  copied  literally  into 
the  Revised  Statutes,  being  article  846.  The 
commissioners  for  revision  of  the  laws,  in 
their  report  to  the  legislature,  said  Id  refer- 
ence to  title  17  (Cltiei  and  Towns) :  "The 
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wbatanoe  of  the  old  law  la  retained,"  etc., 
showing  that  by  construction  of  the  revisers 
and  tbe  legislature  this  law  was  not  repealed 
by  the  constitution.  At  the  time  the  con- 
■tltution  was  adopted,  iLere  were  many  cities 
■and  towns  In  the  state  organized  under  the 
Law  of  1876  and  under  special  acts.  In*  which 
the  same  prorision,  in  substance,  for  elect- 
tng  aldermen,  was  embraced.  In  fact,  it 
was  the  well>known  and  common  method  of 
city  govemmeat.  The  effect  that  is  claimed 
for  the  constitution  in  this  particular  would 
have  operated  to  annul  all  such  pnivisions 
in  the  general  law  and  in  tlie  special  cbar- 
tan,  thus  changing  the  established  plan  of 
muoiclpal  government.  The  purpose  to  de- 
stroy a  system  of  munlcioal  government  so 
common  in  tlie  state  will  not  be  attributed 
to  the  convention  that  framed  the  constitu- 
tion, unless  the  language  used  is  so  certnlu 
as  to  compel  such  a  constiuction  by  the 
-courts. 

Before  examining  the  particular  section 
in  question,  we  will  notice  an  srgument 
■made  to  the  effect  that  the  Legislature  of 
1876  (the  first  held  after  the  convention  ad- 
journed) construed  that  section  In  accord 
with  the  claim  of  appellee.  In  an  act  en- 
titled "An  act  regulating  elections,"  ap- 
proved August  38,  1876,  the  legislature  sim- 
ply embodied  in  the  statute  the  third  section 
■of  article  6  of  the  Constitution.  It  is  no 
-construction  of  the  constitution,  but,  if  to 
be  considered  as  construction,  we  think  that 
the  legislation  of  that  session  upon  this  sub- 
ject, talien  as  a  whole,  would  militate  against 
the  claim  of  appellee.  If  it  bad  been  In- 
tended to  change  the  manner  of  electing 
Aldermen,  the  legislature  would  certainly 
<liave  provided  another  mode,  which  It  did 
oot  do,  but  left  the  old  law  In  force.  At  the 
«ame  session  (1876)  the  legislsture  amended 
the  charter  of  the  city  of  Houston  in  which 
the  section  of  the  constitution  under  consid- 
eration was  iul»tantially  6H>led,  and  In  a 
eubeequent  section  provided  'that  each  ward 
in  the  city  shall  be  represented  in  the  city 
-council  by  tvQ)  aldermen,  elected  by  tlie 
■qualified  voters  of  each  ward,  who  shall 
TOte  only  in  their  respective  wards."  8pec- 
-lal  Laws  1S76.  p.  44,  $  7.  A  similar  pro- 
vision Is  foand  in  the  charters  of  the  city  of 
Dallas  granted  at  tiiat  session.   Laws  1876. 

ft.  74,  II  S.  And  at  the  same  session  the  leg- 
slature  granted  a  new  charter  to  Galveston, 
in  which  the  same  method  of  electing  alder- 
•men  is  prescribed.  Laws  1876,  p.  8,  ^  5. 
Tbos,  we  see  that  the  construction  placed  by 
the  llrst  legislature  which  assembled  after 
the  adoption  of  Uie  constitution  is  to  the 
-effect  that  the  section  under  consideration 
4id  not  interf^  with  the  election  of  alder- 
suen  by  wards,  for  assuredly  the  legislature 
would  not  have  embraced  ihe  coostitutional 
provision  In  these  charters,  and  at  the  same 
time  prescribed  a  manner  of  electing  officers 
in  conflict  with  the  constitution,  as  the  mem- 
tnn  of  that  body  understood  It.  The  con- 
temporaneous construction  of  the  constitu- 
tion by  the  legislature  being  against  the 
•claim  of  the  appellee  In  this  case,  what 
weight  should  be  given  to  that  oonstmctlonT 
Mr.  Cooley  saji:  "Indeed,  where  a  parti- 
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cular  construction  has  been  generally  ac- 
cepted as  correct,  and  especially  when  this 
has  occurred  cootemporancously  with  the 
adoption  of  the  constitution,  and  by  those 
who  had  oppOTtuoity  to  understand  the  in- 
tention of  ue  Instrument,  It  Is  not  to  be 
denied  that  a  strong  presumption  exists  that 
the  construction  rightly  Interprets  the  in- 
tention. And  where  this  has  l»en  given  by 
officers  in  the  discharge  of  their  omcial  du- 
ties, and  rlKhts  have  accrued  in  reliance  upon 
it  which  would  be  divested  by  a  decision 
that  the  construction  was  erroneous,  tJie  Ar- 
gument dbijieonv&nienti  is  sometimes  allowed 
to  have  very  great  weight. "  Cooley,  Const. 
LIm.  p.  81.  ~  We  think  that  this  rule  is 
specially  applicable  to  those  matters  which 
are  political,  as  the  creating  and  regulation 
of  inaniclpal  corporations,  when  the  legis- 
lative branch  of  the  government  has  placed 
a  construction  upon  the  provisions  of  the 
constitution  relating  thereto. 

We  have  been  cited  to  a  number  of  csaee 
to  sustain  the  contention  that  the  act  is  un- 
constitutional. We  will  notice  those  most 
in  point.  State  v.  Wrightton,  66  N.  J.  L. 
126,  23  L.  R.  A.  S48.  arose  under  the  con- 
stitution of  New  Jersey,  In  which  it  vas 
prescribed  that  "the  general  assembly  shall 
be  composed  of  members  elected  annually 
by  the  legal  voters  of  the  counties  respec- 
tively," etc.  It  will  be  observed  that  the 
requirement  is  that  the  members  be  elected 
by  the  voters  of  the  county,  which,  of  courtie, 
means  the  entire  county.  The  legislature 
divided  the  counties  into  assembly  districts, 
and  required  a  given  number  to  be  elected 
from  each  district.  In  Se  Ngteport  Charter, 
14  R.  I.  608,  the  question  arose  under  the 
provisions  of  their  constitution  to  the  effect 
that  the  voters  should  have  the  "right  to 
vote  at  all  elections  ol  civil  officers,"  etc. 
The  Icglslnture  restricted  the  right  to  tax- 
payers, and  the  court  held  the  law  uncon- 
stitutional. The  constitution  of  Ohio  se- 
cured  to  each  qualifled  voter  the  right  "to 
vote  at  all  elections."  The  legislature  en- 
acted a  law  by  which  the  city  oi  Springfield 
was  to  elect  for  the  entire  city  four  police 
commissioners,  but  it  was  declared  i^n  the 
act  that'no  elector  should  vote  for  more  than 
two  of  the  persons  to  be  elected.  The  su- 
preme court  lield  that  this  was  unconstitn- 
tlonal,  and  that  each  elector  was  entitled  to 
vote  for  each  officer  to  be  elected.  In  that 
case  the  voters  were  deprived  of  the  privilege 
of  casting  their  ballots  for  some  of  the  offi- 
cers to  be  voted  for  in  their  district  or  ter- 
ritory. These  are  not  parallel  cases  to  the 
one  under  consideration.  The  law  assailed 
in  this  case  secures  to  every  qualified  voter 
the  right  to  vote  for  sU  officers  to  be  elected 
from  his  ward,  which  we  think  was  the  in- 
tention in  adopting  the  -constitution.  The 
language  of  section  8,  article  6,  of  the  Con- 
stitution Indicates  the  intention  of  the  con- 
vention to  have  been  to  divide  the  voters  into 
two  classes,  uid  to  secure  the  rights  of  each 
upon  the  two  principal  subjects  of  elections ; 
Piret.  In  the  election  of  city  officers,  all  of 
the  qualifled  electors  under  the  constitution, 
upon  residence  In  the  city  for  six  months 
prior  to  the  election,  were  secured  In  the 
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An., 


rlgbt  to  Tote.  The  reawn  is  obTlous,  be- 
cause these  officers  deal  with  the  rights  of 
•II  citizens  alike  in  the  veneral  goTeroment 
of  the  city.  Second.  Id  determining  the 
questions  of  "ezpeudlture  of  money  and  as 
suming  a  debt,"  the  right  to  vote  was  re- 
Btricted  and  secured  to  those  of  the  people 
who  would  bear  the  burdena  of  taxation, 
that  they  might  determine  for  themselves 
the  purposes  for  which  taxes  should  be  levied 
upon  their  property,  and  the  amount  to  be 
thus  raised.  This  section  of  the  constitution 
does  not  prescribe  that  all  elective  officers 
shall  be  elected  by  the  votes  of  the  entire 
city,  but  it  simply  secures  to  tlie  voters  of 
eAcb  city  the  right  to  cast  their  ballots  for 
all  officers  to  be  elected  for  the  particular 
subdivision  of  the  city  for  which  such  offi- 
cers are  chosen.  If,  however,  there  was  a 
doubt  as  to  the  proper  construction  of  this 
language,  we  must  maintafn  the  law  in 
question  under  the  well-established  and  rec- 
ognized rule  of  construction  that  courts  can- 
not declare  an  act  of  the  legislature  void 
unless  it  be  clearly  in  conflict  with  the  con- 
stitution. Sutherland  v.  De  Leon,  1  Tcz. 
804.  46  Am.  Dec.  100 ;  Orr  v.  Bkiiu,  46  Tex. 
854  The  words  **all  other  elective  officers" 
mean  all  such  officers  of  the  city  as  the  law 
might  make  elective;  but  this  language, 
when  taken  in  txmnection  with  the  remainder 
of  the  sefition,  docs  not  necessarily  mean  that 
every  elective  officer  must  be  elected  by  the 
TOters  of  the  entire  city. 

We  answer  that  the  section  of  the  law  re- 
ferred to  in  the  question  is  not  unconstitu- 
tional, and  that  the  legislature  has  the  power 
to  make  the  aldermen  of  a  town  or  city  elec- 
tive by  wards,  in  whole  or  in  part,  or  by 
the  city  at  large. 

Rehearing  denied. 


WEATHERFORD  MINERAL  WELLS  & 
NORTHWESTERN  R  CO.,  Ap^„ 

■ 

M.  R.  WOOD. 

(  Tex.  ) 

An  fcgi'Bcment  to  ffive  m  pmss  to  a  man 
and  hia  fbmlly  annually  for  ten  Team 

and  to  atop  trains  at  his  bouse  (o  let  them  on  and 
off  durinir  that  period  Is  notwltbln  the  statute  of 
frauds  as  an  afrreement  which  cannot  be  per- 
formed vltbla  one  year,  stnoe  the  death  of  each 
member  of  the  family  wltbln  the  year  would  end 
the  oontraot. 

(April »,  laOBO 

ERROR  to  the  Cotm  of  CMi  Appeals,  Sec- 
ond Supreme  Judidal  District,  to  review 
a  judgment  affirming  a  Judgment  of  the  Dis- 

NOTK— The  above  case  makes  a  very  bItoiik  test 
of  the  rule  ot  the  statute  of  frauds  Id  respect  to 
contracts  not  to  be  performed  within  one  year. 
As  to  this,  see  also  Seddon  v.  Bosenbaum  (Va.)  8  L. 
L.  A.  837,  and  note;  Lowman  v.  Bheeta  (Ind.)  7  L.  B. 
A.  184,  and  note;  Wooklridge  v.  Stem  ifX  a  W.  D. 
Mo.)  »  L.  B.  A.  Arkanau  Midland  B.  Co,  v. 
Whitler  (Ark.)U  L.-B.  A.Oa. 
S8L.R.A. 
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trtct  Court  for  Parker  Coonty  In  favor  of 
ptflintiff  in  an  action  brought  (o  enforce  com- 
pliance wiih  a  contract  which  defendant  had 
made  to  give  plaintiff  an  annual  pass  over  fla 
road  and  to  stop  its  trains  at  his  resideocB. 
Affirmefi. 

The  facts  are  stated  in  the  opinion. 
'  Mr.  B.  O.  ndwall,  for  appellant: 

This  soil  la  against  the  party  whose  sgte»> 
ment  was  not  to  oe  performed  within  a  year, 
and  is  within  the  statute  of  frauds. 

Tex.  Rev.  Rev.  Stat.  art.  2464,  stfbaec.  6; 
Warner  v.  Texat  A  P.  K  Co.  64  Fed.  R^ 
923;  Sheehjrj.  Adartm,  41  Vt.  541,  98  Am. 
Dec.  eSS;  WUkinton  v.  Heaeenrieh,  68  Mich. 
674,  56  Am.  Rep.  706;  Tbroop,  Verbal  Acree> 
ment,  art.  1,  p.  07;  1  Benjamin,  Sales,  g  90» 
p.  106,  and  vetm;  Wood,  mat.  Fr.  ^  S77-870» 
and  noteg. 

The  part  performance  of  the  agreement  by 
eitber  or  both  parties  does  not  take  the  agree- 
ment out  of  the  statute  of  frauds,  and  specific 
performance  can  only  be  decreed  by  a  court 
chancery  In  a  suit  therefor. 

Hfffnolds  V.  Ji^nalon.  18  Tex.  816;  Morrta  v. 
6aine»,  83  Tex.  265;  Pom.  Spec.  Perf.  g  80, 
and  other  sections  under  the  head  of  statulea 
of  frauds;  Pom.  Eq.  Jur.  tille,  Statute  of 
Frauds:  Wamer  v.  Texaa  A  P.  R.  Go.  tupra, 

Mr,  A.  H.  Calweil  for  appellee. 

D«nman.  J.,  delivered  the  opinion  of  the 

court : 

Wood  had  a  Judgment  against  the  railroad 
for  (1,000.  In  satisfaction  of  such  judgment 
the  railroad  verbally  agreed  jto  pay  Wood 
|800  cash,  and  issue  him  a  pass  over  the  road 
for  himself  and  family  for  a  period  of  10 
years,  the  pass  to  be  issued  annually  on  the 
nrst  of  each  year ;  and  to  stop  its  trains  at 
his  house,  to  let  him  and  his  family  get  on 
and  off,  whenever  they  desired  to  do  so  dur- 
ing said  10  years.  In  accordance  with  tbl» 
agreement  the  railroad  immediately  paid  the 
|H00,  and  issued,  the  pass  to  Wood  and 
family,  and  stopped  the  train  at  his  house 
for  his  family  to  get  on  and  c^,  as  agreed, 
during  the  first  two  years  of  Uw  contract,  but 
declined  to  issue  any  pass  to  stop  the  train 
at  Wood 's  house  for  his  family  to  get  on  and 
off  after  the  second  year,  whereupon  Wood 
sued  the  railroad  for  damages  for  breach  of 
the  contract.  The  defense  was  based  upon 
the  proposition  that  do  action  could  be  main- 
tained upon  the  verbal  cootiact,  because  It 
was  not  to  be  performed  within  one  year. 
■Judgment  for  plaintiff  having  been  affirmed 
by  the  court  of  civil  appeals,  the  railroad 
has  brought  the  case  here  upon  the  alleged 
ground  that  "tlie  court  of  civil  appeals  ened 
in  holding  that  the  verbal  contract  for  the 
breach  of  which  appellee.  Wood,  seeks 
redress  Is  not  within  the  statute  of  frauds  of 
the  state  of  Texas."  The  statate  provides 
that  "no  action  shall  be  brought  upon  any 
iigrecment  which  Is  not  to  be  performed 
within  the  space  of  one  year  from  the  mak- 
inir  thereof,  unless  the  promise  or  agreement 
upbo  which  such  action  shall  be  brought,  or 
.'tome  memorandum,  shall  be  in  writing  $nA 
-signed  by  the  party  to  be  charged  theiewltb 
iirby  some  perain  by  him  thereunto  lawfully 
authorised.^  Rev.  Stat,  art  UU.   It  seen* 
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-to  be  prettT  generally  held  in  the  Eoglish 
and  most  of  the  American  courts  that  the 
agreement  la  not  within  the  statute  where  (1) 
the  agreement  is  of  such  a  character  that 
eiUier  party  thereto  may  perform  his  part 
thereof  within  a  year,  Uwugh  the  other  party 
cannot,  or  (3)  the  conilderation  for  the  agree- 
ment not  perfonnable  within  the  year  has 
been  paid  or  executed.  In  fact,  thia  class  of 
decisions  excludes  from  the  operation  of  the 
statute  all  aKreements  except  those  which 
cannot  be  performed  hy  either  side  witiiln  the 
year.  Blnce  such  contracts  an  nre,  this 
ruling  virtually  repeals  the  statute.  &and' 
ins  T.  Sargent,  83  N.  H.  289,  66  Am.  Dec. 
720 ;  Wotke  v.  Fleming,  108  Ind.  105.  63  Am. 
Rep.  406;  Suggett  t.  Caton,  26  Uo.  224; 
Pbrkine  v.  Clap,  64  N.  H.  618. 

While  these  questions  appear  never  to  have 
been  passed  upon  this  court,  though  one 
of  them  was  raised  in  the  brief  6t  appellee 
in  MiUer  t.  ItobgrU,  18  Tex.  18,  67  Am.  Dec. 
088,  nevertbolesB  It  early  evinced  a  strong 
disinclination  to  follow  any  construction  of 
the  statute  of  fiHuds  which  defeats  the  legis- 
lative will.  Oamer  r.  StubblefUld,  6  Tex. 
662.  Subsequent  rulings  in  reference  to  that 
claase  of  the  statute  relating  to  contracts  for 
tiie  conveyance  of  land  indicate  the  settled 
policy  of  adhering  to  the  intention  of  giving 
effect  to  the  statute,  except  where  the  con- 
tract has  been  so  far  performed  that  It  would 
be  inequitable  to  refuse  specific  performance, 
luch  a  case  not  being  presented  by  mere  pay- 
roentof  oonsideration  and  taking  possession. 
TTumvenin  v.  Lea,  26  Tex.  612;  Ann  Berta 
Lodge  v.  Ijewrion,  42  Tex.  26;  Murphy  v. 
Bted,  48  Tex.  124 ;  Bradley  v.  (heeley.  74  Tex. 
60.  Borne  learned  courts,  whose  reasonfnz  is 
difficult  to  answer,  have  given  effect  to  tTiat 
clause  of  the  statute  under  consideration  here 
by  holding  it  applicable  to  that  numerous 
class  of  cases  where  the  contract  or  agreement 
of  the  party  sought  to  be  "  charged  therewith" 
in  the  particular  suit  was  not  to  be  performed 
within  the  year,  though  the  promise  of  the 
other  party  was  performable  within  the  year, 
or  the  coDsideration  executed.  Pierce  v. 
BUne't  EttaU,  28  Vt.  36  ;  Sliuhy  v.  Adarene, 
41  Vt  641,  08  Am.  Dec.  623;  Parka  v. 
Francis,  60  Vt.  626,  28  Am.  Rep.  617  ;  Doyle 
T.  Dimn,  07  Mass.  200,  08  Am.  Dec.  80 ; 
jnwy  T.  Sterling,  00  Mass.  402 ;  Barttett  v. 
Wheeler,  44  Barb.  162 ;  Beinheimer  v.  Carter, 
81  Ohio  St.  566;  BroadteeU  r.  Getman,  2 
Denio.  87. 

Under  the  view  we  have  taken  of  this  case, 
It  does  not  become  necessary  for  us  to  de- 
termine now  which  of  these  two  conflicting 
lines  of  decisions  we  will  follow.  It  seems 
to  be  well  settled  that  where  there  is  a  con- 
tingency expressed  upon  the  face  of  the  con- 
tract or  implied  from  the  circumstances,  upon 
the  happening  of  which  within  a  year  the 
contractor  agreement  wilfbe  performed,  the 
contract  la  not  within  the  statute,  though  it 
be  clear  that  it  cannot  be  performed  within 
a  year,  except  in  the  event  the  contingency 
happens.  Thus  an  agreement  to  give  an 
annual  JMM  over  a  railroad  during  life  isper- 
formabre  by  the  happening  of  the  implied 
oontlnffency  of  tlie  death  of  the  donee  within 
the  y^,  and  la  not  within  the  statute. 
T,.  R.  A, 
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Atehieon,  T.  ^  B.  F.  B.  0>.  v.  Snglieh,  38 
Kan.  110.  So  an  agreement  to  support  a 
child  or  children  until  majority  will  be  per- 
formed upon  the  happening  of  the  implied 
contingency  of  the  death  of  such  child  or 
children  within  the  year,  and  is  therefore  not 
within  the  statute.  Fetert  v.  We^berough,  10 
Pick.  864,  81  Am.  Dec.  142;  Wiggiru  v. 
Keizer,  6  Ind.  252.  So  an  agreement  not  to 
do  business  at  a  certain  place  will  be  per- 
formed upon  the  death  of  the  party  so 
a^eeing  within  a  year,  and  therefore  is  not 
within  the  statute.  Lym  v.  King,  11  Met. 
411,  45  Am.  Dec.  310;  Worthy  v.  Jonee,  11 
Gray,  168,  71  Am.  Dec.  696 ;  SiU  v.  Jamieaon, 
16  Ind.  125,  70  Am.  Dec.  414;  Fotter  v.  Me- 
O'Blenie,  18  Mo.  88.  Bo  an  agreement  to 
support  one  durioK  life  may  be  performed 
upon  the  cootingeucy  of  the  death  of  the 
person  to  be  supported,  and  is  not  within  the 
statute.  I&alh  v.  Heath,  81  Wis.  223 ;  Carr 
V.  McCarthy,  70  Mich.  268;  Hutehinttm  v. 
Hutehinaon,  46  Me.  164 ;  Boaard  v.  Burgen^ 
4  Dana,  13? ;  Burney  v.  Ball,  34  Oa.  510. 

Some  courts  have  undertaken  to  draw  a 
distinction  between  that  class  of  contracts  or 
agreements  to  do  or  refrain  from  doing  a 
thing  during  life  and  that  class  of  contracts 
or  agreements  to  do  or  refrain  from  doing  a 
thing  for  a  stipulated  period  of  years,  hold- 
ing tnat,  where  the  former  will  be  performed 
upon  the  happening  within  the  year  of  the 
implied  contingency  of  death,  the  statute 
does  not  apply,  but  that  it  does  apply  to  the 
latter  class,  though  performable  upon  the 
happening  of  the  same  contingency  within 
the  year.  The  reason  given  is  that  bv  the 
terms  of  the  contract  the  parties  in  the  latter 
class  contemplate  that  the  same  will  not  be 
performed  within  a  year.  Mattett  v.  Leteii, 
61  Miss.  105.  Thus,  according  to  this  rea- 
soning, an  agreement  to  give  A.  an  annual 
pass  tor  life  is  not  within  the  statute,  be- 
cause performable  within  the  year  upon  the 
happening  of  tne  contingency  of  A's  death 
within  that  time,  while  an  agreement  to  give 
him  a  pass  for  10  years  Is  within  the  statute, 
for,  though  the  contract  would  appear  to  be 

fierformable  within  a  year  upon  the  happen- 
Dg  of  the  contingcticy  of  A's  death  within 
that  time,  still  the  parties  contemplated  by 
the  terms  of  the  agreement  that  it  would  not 
be  performable  within  a  year.  According  to 
the  same  reasoning,  a  contract  to  give  A.  aa 
annual  pass  for  10  years  would  be  within  the 
statute,  though  It  is  clear  the  contract  would 
be  performed  upon  A's  death  within  a  year, 
while  a  contract  to  give  A.  an  annual  pass 
for  10  years,  provided  the  contract  shall  be 
considered  performed  if  A.  die  within  a  year, 
would  not  be  within  the  statute;  for  in  the 
first  case  the  panics  by  their  contract  con- 
templated that  it  would  not  be  performed 
within  a  year,  whereas,  in  the  latter  case, 
they,  by  their  contract,  contemplated  Its  per- 
formance within  n  year  if  A.  should  die 
within  that  time.  We  think  this  reasoning 
untenable,  and  not  lustlfied  by  the  statute. 
If  the  contingency  is  beyond  tiie  control  of 
the  parties,  and  one  that  may,  in  the  usual 
course  of  events,  happen  within  tbe  year, 
wherebv  the  o>ntract  will  be  performed,  the- 
law  will  presume  that  the  ^rties  oontem^ 
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plated  Its  happenioe,  whether  they  mention 
It  ill  tlie  coutract  or  not,  Petgn  v.  Wett- 
iotvttgh,  ntpra;  BUieott  v.  Turner,  4  Md.  476 ; 
Fit«r  V.  CompUm,  Skin.  S53;  FenUm 
BmbUn,  8  Burr.  1878;  WeOt  v.  Borton,  4 
Ding.  40.  The  statute  only  applies  to  con- 
tracts "not  to  be  performed  witlifn  the  space 
of  one  year  from  the  maki  ng  thereof. "  If  the 
-contingency  is  sucli  that  its  happening  may 
bring  the  performance  within  a  year,  the  con- 
tract iB  not  within  the  temu  of  the  statute, 
«nd  this  is  tniQ  whether  the  i»irtlea  at  the 
time  had  In  mind  the  happening  of  the  con 
tingency  or  not.  The  existence  of  the  coo- 
tingency  In  this  class  of  cases,  and  not  the 
fact  that  the  parties  may  or  may  not  have 
contemplated  its  happening,  is  what  prevents 
the  agreement  from  coming  within  the  scope 
of  the  statute.  Applying  these  principles 
to  the  case  under  consideration,  we  think  it 
clear  thai  the  contract  above  set  out  was  not 
within  the  statute.  The  agreement  to  give 
the  pass  and  stop  the  trains  was  personal  to 
Wood  and  family.  He  could  not  transfer  it. 
In  case  of  his  death  within  the  year,  the 
obligation  of  the  company  to  him  would  have 
been  performed,  ana  no  right  thereunder 
would  bare  passed  to  his  heirs  or  executors. 
If  it  be  held  that  each  member  of  his  family 
had  an  iitterest  in  the  agreement,  the  same 
result  would  have  followed  the  death  of  such 
member  or  all  of  them  wiihin  the  year.  If 
the  agreement  had  been  to  give  Wood  a  pass 
for  life.  It  would,  under  tne  aboTe  authori- 
ties, not  hare  been  within  the  statute,  and 
we  can  see  no  good  reason  for  holding  it  to 
be  within  the  statute  because  his  right  could 
not  have  extended  beyond  10  years.  The 
happening  of  the  contingency  of  death  of 
himself  and  family  within  a  year  would 
have  performed  the  contract  in  one  case  as 
•certainly  as  In  the  other. 


J.  K.  FAIRES,  Impleaded,  etc.,  P^ff.  in 
Err., 

V. 

U.  COCKRILL  »t  at. 

(  Tex  > 

1.  The  rl^bt  of  afCtlon  of  a  co-oblige  w 
mirflty  who  satlsfiea  the  debt*  ior  ooa- 
trlbutloo  from  tboae  who  are  liable  with  btm 
rests  upon  the  Implied  prombe  rated  by  law  and 
not  upon  ■Dbrofratloo,  where  the  creditor  has  do 
ie<nirlt7  and  the  debt  creates  oo  Uennponprop- 
ertr  and  Is  entitled  to  no  prloritr  over  other 
debts. 


NOTB.— Id  UlustratlDff  and  deflolnir  the  limits  of 
-the  doctrine  of  subroiratloD  and  dlsUoffuIelilaff  t>e- 
-tween  that  and  an  Implied  promise  the  atwve  case 
b  exeeptlunallr  <dear.  The  court  has  so  f  ull^  de- 
veloped the  subject  In  the  llsht  of  the  other  au. 
thorltles  that  no  annolatlon  will  be  attempted. 

For  suteogatfon  on  payment  by  volunteer  or 
stranier,  see  note  to  Cmmtlsb  t.  Oentiat  Imp.  Co. 
fV.Ta.)»L.R.A.UO. 

For  subrogatloD  on  void  execution  sale,  see  note 
to  Rller  V.  HardneUl  (Cal,)  21  L.  B.  A.  83. 

For  some  general  piindplea  of  the  subject,  see 
«0M  to  Spauldhw  v.  Harvejr  (&mL)  n  L.  B.  A.  8Ul 
28  L.  R.  A. 


8.  Tbo  eaoM  of  action  for  oonti  ibntloo 
batwcM  JcMnt  obUgwa  on  a  written  oon- 
tcaetls  not  founded  upon  the  writtao  oontraot 
BO  u  to  be  wltbln  the  four  years'  llnaltation  un- 
der Bar.  Stal.,  art.  8808,  but  b  within  the  two 
years'  provision  applicable  to  oontiwMa  not  In 

WXltlDg. 

(Hay  m,  uetw) 

ERROR  to  the  Court  of  CItII  Appeals,  First 
Supreme  Judicial  District,  to  review  a 
Judgment  modifving  a  judgment  of  the  Dis- 
trict Court  for  f^yette  County  so  as  to  deny 
defendant  Pairea  the  benefit  of  the  statute  of 
limitationi  In  a  suit  to  compel  talm  to  oontri- 
buie  his  share  toward  a  fund  snlwcrtbed  to  a 
raUroad  company  which  had  been  Iqr  hli 
co-obligors.  Iteverted. 
The  facts  are  stated  In  Ibe  opinlm. 

Mmn.  Moore  A  Dnnoaa  for  plalntUC  In 
error. 

Me$trt.  Browa.  Iabo  A  Ja«teon  for  de- 
fendants in  error. 

Brown*  J.,  delivered  Uw  opinion  of  the 

court : 

The  following  statement  of  the  facta  li 
sufficient  for  an  understanding  of  the  ques- 
tions presented  :  J.  E.  Falres  and  Uie  defend- 
ants in  error,  with  other  persons,  were  ap- 
poined,  by  a  meeting  of  citizens,  as  an 
executive  committee  to  secure  the  right  of 
way  for  the  San  Antonio  &  ArhanBaB  Pasf 
Railroad  through  Fayette  county,  and  depot 
grounds  at  the  town  of  Flatonia  In  that 
county,  and  they  gave  to  Uiat  railroad  com- 
pany a  written  agreement  binding  themselvei 
to  secure  the  right  of  way  and  depot  grounds, 
and  to  pay  for  the  same.  The  contract  pro- 
vided that  the  railroad  company  should  select 
the  grounds,  but  at  the  time  the  agreement 
was  signed  Falres  understood  that  Uxe  depot 
was  to  be  located  upon  or  near  lands  belong- 
ing to  him,  upon  which  understanding  be 
signed  the  contract.  The  railroad  company 
made  the  selection  at  that  point,  but  after- 
wards changed  the  depbt  to  another  part  of 
the  town :  and  upon  the  trial  Fairea  pleaded 
and  sought  to  prove  the  facts.  The  court 
excluded  the  ertdence,  upon  objectitm  that 
Bucb  testimony  tended  to  vary  the  terma  o 
the  written  contract.  The  other  parties  to  the 
contract,  or  some  of  them,  paid  out  money 
for  the  right  of  way,  depot  founds,  and  ex- 
penses in  procuring  them,  some  of  which 
ayments  were  maide  more  than  two  years, 
utnot  four  yean,  before  the  bringing  of  ^ 
suit.  The  depot  was  located,  and  the  eon- 
tract  with  the  railroad  company  was  com- 
plied in  1867,  the  suit  being  twougbt  in 
1898  by  the  plaintiffs  against  Falres  and 
others  to  recorer  their  pro  rata  part  of  the 
money  so  paid.  Falres  pleaded  the  statute 
of  four  and  two  years'  limitation.  The  court 
below  rendered  Judgment  against  Falres  and 
others  for  the  amount  due.  Fairea  alone 
brings  the  case  to  this  court,  upon  two  quea- 
tioQs':  First,  that  the  court  eired  In  exclud- 
ing the  evidence  as  to  the  understanding  that 
the  depot  would  be  located  as  he  claimed; 
second,  that  the  court  erred  In  holding  thai 
the  plaintiffs'  claim,  or  part  of  it,  was  not 
baited  by  the  statute  of  Ilmttationa  Upon 
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the  flrat  qneation  the  court  of  cItII  appeals 
rightly  held  that  the  evidence  was  not  ad- 
miBBlble,  iiid  it  is  unaeceaaary  for  us  to 
disciuB  that  qaestioa.  On  the  second  ques- 
tion the  court  of  civil  appeals  held  that  the 
plfffntiffa*  cause  of  action  was  founded  upon 
the  written  contract  entered  into  with  the 
railroad  company,  and  that  it  required  the 
expiration  of  four  years  from  the  date  of  each 
payment  by  the  plaintiffs  to  bar  their  claim 
for  contribution.  This  presents  to  us  the 
follovrfng  questions:  First.  Was  plaintiffs* 
claim  founded  upon  the  written  contract  or 
upon  an  Implied  promise  from  each  signer  to 
reimburse  the  other  signers  of  that  contract 
for  payments  made  by  ihem  in  excess  of  their 
proportional  part  thereof  t  Secondly.  What 
period  of  limitation  applies  to  the  plaintiffs' 
claim  for  contribution? 

Oar  statute  of  limitations,  lo  fur  as  It 
affects  the  question  before  ns,  Is  as  follows : 
Article  3203 :  "  There  shall  be  commenced 
and  prosecuted  within  two  years  after  the 
cause  of  action  shall  have  accrued,  and  not 
afterwards,  all  actlonsor  suilA  In  court  of  the 
following  description:  ...  2.  Action 
for  debt  where  the  indebtedness  Is  not  evi- 
denced by  a  contract  In  wilting."  Article 
8205 :  "There  shall  l>e  commenced  and  pros- 
ecuted within  four  years  after  the  cause  of 
action  shall  have  accrued  and  not  afterward, 
all  actions  or  suits  In  court  of  the  following 
description Actions  for  debt 
where  the  indebtedness  is  evidenced  by  or 
founded  upon  any  contract  in  writing."  In 
HiiUiman  v.  Roger$,  6  Tex.  91,  Holliman,  as 
principal,  and  O'Neill  and  Grace,  as  his 
sureties,  made  a  note  payable  to  Frank  or 
bearer.  Grace  paid  the  note,  and  suit  was 
instituted  in  the  name  of  Bogers  against 
Holliman  to  recover  the  amount  of  the  note. 
Rogers  sued  for  benefit  of  Grace,  though  U 
does  not  so  appear  directly  in  the  case.  The 
■ult  WM  upon  the  note,  and  the  question  was 
directly  presented  as  to  whether  or  not  a  suit 
could  be  maintained  upon  the  note  under  such 
circumstances.  The  court.  Judge  Lipscomb 
delivering  the  opinion,  held  that  when  Grace 
paid  the  note  it  was  eztfnquisbed,  and  no 
suit  could  be  maintained  upon  it,  but  that 
the  suit  should  have  been  upon  the  Implied 
promise  which  tiw  law  raises  from  Holliman 
to  Indenuilfy  the  surety  In  cue  he  paid  the 
debt. 

Sublett  drew  a  draft  in  favor  of  Gen.  Bam. 
Houston  on  McEinney  and  Williams,  who  ac- 
cepted the  draft,  and  paid  it  on  the  26Lh  day 
of  November,  1841^  Suit  was  filed  on  the 
draft  against Snblett'sadmlntstrator,  behav- 
ing died  September  9,  1844.  McKInney  and 
Williams  had  no  funds  of  Holllmnn  in  their 
hands,  and  the  former  nccepted  the  draft  for 
his  accommodation.  Holliman  pleaded  the 
statute  of  limitations  of  two  years.  The 
supreme  court  held  that  the  right  of  actiun 
of  the  accommodation  acceptor  was  upon  the 
drftft,  ud  that  It  required  four  years  to  bar 
the  action.  Sublett  v.  McKinney,  19  Tex. 
489.  That  case  would  Justify  the  conclusion 
drawn  by  the  learned  Jud&e  who  wrote  the 
opinion  of  the  court  of  civil  appeals  in  this 
case  that  the  period  of  llmitatloa  would  be 
four  years,  and  would  run  from  the  date  of 
98  L.  R.  A. 


the  payment.  The  opinion  In  BuhUtt  t. 
MeSinnej/  was  written  by  Judg»  Wheeler, 
who  was  on  the  court  at  the  time  the  case  of 
IMliman  v.  Segert  was  decided.  The  same 
question  was  not'bef  ore  the  Court  for  decision 
fn  Olote  V.  Fieldi,  2  Tex.  282,  but  JudM 
Wheeler,  who  wrote  that  opinion,  said.  In 
discussing  a  kindred  question :  "  It  may, 
however,  oe  here  remarlied  that  according  to 
the  principles  of  liability  of  the  drawer  to 
the  acceptor  for  accommodation  the  acceptor 
can  never  sue  on  the  bill ;  he  must  sue  for 
money  loaned  or  paid  to  the  use  of  the 
drawer,"— citing  Chltty  on  Bills,  p.  587,  la 
which  It  Is  said  :  "  In  the  case  of  an  acceptor 
for  the  accommodation  of  the  drawer,  such 
acceptor,  if  he  has  been  obliged  to  pay,  may 
sue  the  drawer  on  his  implied  contract  to 
Indemnify  him,  but  not  on  the  bill  itself." 
Dan.  Neg.  Inst,  a  689.  TuU  v.  Thornton,  57 
Tex.  85,  was  decided  by  the  commission  of 
appeals  before  the  law  required  the  supreme 
court  to  approve  their  decisions,  and  Is  not, 
therefore,  to  be  considers!  as  an  authority  In 
the  sense  that  It  has  been  decided  or  passed 
upon  by  the  supreme  court.  In  that  case 
Tiitt  gave  his  note  to  Heckler,  and  before  it 
was  delivered  Thornton  wrote  his  name  upon 
the  back  of  It,  for  the  accommodation  of 
Tutt.  He  afterwards  paid  the  note,  and  It 
was  transferred  to  him,  whereupon  he  sued 
Tutt  upon  the  note,  stifking  out  his  indorse- 
ment on  the  back  of  It.  The  court  held  that 
the  cause  of  action  was  upon  the  note.  In 
this  case  the  judge  followed  the  case  of 
Sublett  V.  AleKinney.  In  Carpenter  v.  Mintw, 
73  Tex.  870,  Ju(^  Collard.  for  the  com- 
mission of  appeals,  held  that  a  surely  who 
pays  the  note  of  his  principal  is  entitled  to 
sue  upon  the  note,  and  to  recover  al  1  that  the 
payee  of  the  note  could  have  recovered,  in- 
cluding attorney's  fees,  although  the  surety 
paid  the  noto  before  suit,  and  Uie  note  pro- 
vided for  attorney's  fees  In  case  of  salt.  In 
that  case  It  is  said:  "The  riffht  of  the 
surety,  after  payment  of  his  principal's  note, 
was  not  on  the  Implied  assumpsit  for  the 
amount  paid,  but  to  sue  on  the  note  itself." 
The  opinion  was  adopted  by  the  supreme 
court.  Jaeknon  v.  Murray,  77  Tez.  044,  was 
also  decided  by  the  commission  of  appeals 
after  the  law  required  the  supreme  court  to 
approve  their  opinions.  In  that  case,  Collard, 
•7.,  delivering  the  opinion,  held  that  the 
cause  of  action  of  a  surety  against  his 
cosurety  for  contribution  was  upon  the  im- 
plied promise,  and  not  upon  the  note.  The 
opinion  was  adopted  by  the  supreme  court. 
Thus  it  will  be  seen  that  the  cases  In  our 
own  court  are  In  conflict  upon  this  queslion, 
the  authoritative  decisions  being  Holliman 
V.  Rogert  and  BuUetl  v.  MeKinney.  It  be- 
comes necessary  for  us  to  settle  tho  (question 
upon  authority  and  principle,  for  which  pur- 
pose we  will  briefly  examine  the  cases  and 
cite  some  of  the  authorities.  In  the  case  of 
Sublett  V.  MeKinney,  Judge  Wheeler  statea 
the  doctrine  tlist  a  suretv  who  pays  the  debt 
of  his  principal  Is  entitled  to  be  subrogated 
to  the  rights  of  the  payee  as  to  all  securities 
which  he  may  have  from  the  principal  debt- 
or, and  from  this  premise  be  reasons  to  tne 
conclusion  that  this  subrogation  applies  with 
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equal  force  and  Justice  to  the  debt  itself.  In, 
lupport  of  this  prop<Mitloa  or  conclusion  he 
cites  Shi  part«  Criap,  I  Atk.  ISB;  Morgan  t. 
Seymcur,!  Ch.  R.  S4  [1  Rep.  In  Ch.  120] ;  Par- 
$0n9  V.  Briddoek,  3  Vem.  608 ;  Lumpkin  r.  Milts, 
4  Oa.  848.  In  the  case  of  Me  parts  Oriup  the 
question  was  as  to  the  right  to  have  the  secu- 
rities of  the  principal  creditor  assigned  upon 
paymen  of  his  debt,  and  the  court  held  tnat 
such  right  would,  In  a  proper  case,  beenforced. 
But  In  that  case  the  assignment  of  the  debt 
Itself  was  not  Involved.  We  have  not  been 
able  to  And  the  cue  of  Horffan  r.  Set/mour, 
and  suppose  It  Is  a  mistake  in  the  citation. 
The  csM  of  Parsont  t.  Briddoek  likewise  In- 
volved the  right  to  an  assignment  of  an  in- 
dependent security.  The  plaintiffs  were  the 
■ureties  of  the  defendant  in  the  ludgment, 
and,  he  being  arrested,  gave  bail.  Judg- 
ment being  rendered  upon  the  debt  and 
against  the  ball,  the  sureties  paid  the  judg- 
ment, and  brought  an  action  tn  compel  the 
assignment  of  the  judgment  against  the  ball. 
Lumpkin  v.  Hillt,  4  Oa.  S4S,  involved  the 
question  of  subrogation  to  the  very  debt.  It 
being  a  specialty,  and  therefore  entitled, 
under  the  laws  of  that  state,  to  priority  in 
payment  out  of  the  entate  of  the  deceased 
debtor.  The  court  held  that  the  surety  was 
entitled  to  that  remedy,  upon  which  point 
there  is  much  conflict  in  tlie  authorities. 

Before  examining  the  authorities,  we  will 
see  if  the  doctrine  of  subrogation  can  be 
logically  carried  to  the  extent  that  Judge 
wlieeler  extended  it  In  Sttbieti  v.  MeKinney. 
Where  there  is  no  independent  security  held 
by  the  creditor,  what  is  the  reason  for  hold- 
ing that  the  surety  la  subrogated  to  the  debt? 
The  object  of  the  rule  of  subrogation  is  to 
give  to  the  paying  surety  all  the  remedies 
that  the  creditor  has  Against  the  principal 
debtor.  There  is  no  advantage  in  having  the 
nnsecared  debt  assigned.  A  suit -upon  the 
Implied  promise,  gfrowlng  out  of  the  rela- 
tions of  the  pnties,  Is  just  as  effective  for 
that  purpoM,  and  a  more  simple  proceeding. 
If  the  surety  pays  the  half  of  the  debt,  he  Is 
only  entitled  to  recover  that  much,  and  he 
cannot  recover  that  upon  the  note  or  contract 
without  other  proof,  for  he  must  show  how 
much  he  has  paid.  It  is  not,  therefore,  true 
that  he  is  subroeated  in  that  case  to  the  posi- 
tion of  the  creditor  who  recovers  upon  the 
contract  according  to  its  terms,  without  other 
proof.  The  result  is  that,  under  this  view 
of  ihe  doctrine  of  subrogation,  the  surety  Is 
not  subrogated  to  all  of  the  rights  of  the 
payee,  but  only  partially  so,— that  is,  to  the 
extent  that  he  has  naid ;  and  we  must  read 
the  contract  as  an  obligation  to  pay  one  half 
of  its  face  when  the  language  expresses  a 
promise  to  pay  the  whole  sum.  There  are 
many  difficulties  In  the  applicntion  of  this 
doctrine,8ome  of  which  we  will  briefly  notice. 
The  surety  can  recover  from  the  principal 
debtor  only  the  amount  that  he  has  paid,  and 
from  a  co-surety  only  his  proportional  port  of 
what  has  been  paid  on  the  debt  Subroga- 
tion gives  indemnity,  and  no  more.  Batsell 

RiduiTd*,  80  Tex.  507 ;  Brandt,  Suretyship, 
176,  177.    If  the  surety  makes  different 
payments  on  the  debt,  his  right  of  action  ac- 
crues upon  each  payment  i  therefore  the  stab- 
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ute  of  limitations  begins  to  run  against  the- 
surety  paving  at  the  time  of  each  payment. 
Brandt,  Suretyship,  §  199.    If,  at  the  time 
the  payment  is  made,  the  surety  making sucb- 

Sayment  is  himself  legally  bound  to  pay  the 
eht,  he  may  recover  from  the  principal 
debtor  or  cosurety,  although  at  the  time  the 
payment  was  made  by  him  the  principal  or 
cosurety  was  discharged  from  the  debt  by 
limitation.  Peaalee  v.  Breed,  10  N.  H.  489. 
84  Am.  Dec.  178 ;  Boardtnan  v.  Paigt,  II  N. 
U.  431 :  Crotbi,  t.  Wyatt,  28  Me.  10ft;  Jfony 
T.  Carter,  10  Yerc.  S21 ;  Otmp  v.  Bo^widL. 
80  Ohio  St.  887.  8  Am.  Hep.  069 :  Wood  t. 
Leland,  1  Met.  888 ;  Pretlar  v.  StaUttorth,  87 
Ala.  403;  Bemet  v.  PuUiam.  7  Baxt.  119; 
MarthaU  v.  Sudson,  9  Yerg.  57.  In  the  case 
of  Prealar  v.  StaUteorth,  tupra,  the  note  was 
eiven  in  1837,  uptm  which  Preslar  and 
Stallworth  were  co-sureties.  Suit  was  filed 
against  the  principal  and  both  sureties,  but 
Preslar  not  being  served.  It  was  discontinued 
as  to  him.  Judgment  was  rendered  against 
the  principal  and  Stallworth  In  1B43,  but  waa 
not  paid  by  Stallworth  until  1854,  when  he 

fiaid  fl.OOO  as  a  compromise,  and  sued  Pres- 
ar  for  contribution.  The  supreme  court  of 
Alabama  held  that  Stallworth  was  entitled  tO' 
recover,  the  statute  of  limitations  not  begin- 
ning to  run  against  him  until  the  payment 
was  made.  To  the  same  effect  Is  iJie  case  of 
MaxeyY.  Carter,  cited  above.  Let  us  suppose 
that  A.  as  principal  and  B.  as  his  surety  ex- 
ecute their  note  to  C.  for  $2,000,  payable  in 
one  year  from  date,  and  at  the  time  the  note 
falls  due  A.  falls  to  pay,  but  B.  pays  on  it  at 
maturity  at  the  end  of  the  second  year 
from  maturity  B.  pays  another  |^>00.  and  at 
the  end  of  the  third  year  he  pays  $500,  pay- 
ing the  remainder  one  day  before  the  note 
would  be  barred  by  limitation.  One  month 
after  the  last  payment,  B.  sues  A.  upon  the 
note.  Under  the  doctrine  that  he  is  subro- 
gated to  alt  the  rights  of  the  payee,  C. .  and 
that  his  canse  of  action  arose  at  the  date  of 
each  payment,  and  is  upon  the  note,  he  liaa 
upon  the  same  written  instrument  three 
periods  of  limitation.  Five  hundred  dollar* 
is  barred,  upon  $500  he  has  two  years  yet  to 
run,  upon  another  sum  three  years,  and  upon 
the  remainder  fo\ir  years.  If  B.  had  made 
no  payment  until  the  last  one.— that  is,  one 
day  before  tiie  note  would  be  barred,  he  pays 
the  whole,  —then  B.  would  have  four  years 
from  that  date  to  sue  upon  the  note,  and  it 
would  run  for  eight  years,  instead  of  four, 
as  prescribed  by  the  statute.  If  at  the  ma- 
turity of  the  note,  or  al  any  time  before  It 
would  be  barred,  A.  la  insolvent,  C.  nileht 
sue  B.,  and  recover  judgment  against  hira. 
Suppose  that  under  these  circumstances  C. 
sues  B.  the  day  before  the  note  would  be 
barred  by  limitation,  and,  B.  defending 
against  the  suit,  the  litigation  is  protractea 
for  four  years,  when  judgment  is  rendered, 
after  which  C.  sues  out  his  executions  regu- 
larly, and  keeps  his  judgment  alive  for  four 
years  more,  when  he  succeeds  In  making  hia 
money  out  of  B's  property.  Under  the  doc- 
trine asserted,  B.  could  not  sue  A.  on  the 

iudgment,  because  he  Is  not  a  party  to  it, 
)Ut  must  sue  on  the  note ;  and  he  has  four 
years  fnnn  the  date  of  payment  which  wa» 
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mide  twelTe  y ws  after  tha  note  became  due. 
and  In  tbe  baadg  of  B.  tbe  note  will  be  a 

good  claim  sixteen  yean  after  it  became  due. 
ubrogation  la  bat  an  equitable  aBsignmeot, 
uid  puts  tbe  parties  where  tbey  would  be  if 
RO  actual  assignment  had  been  made ;  but  In 
this  case  subro^atioD  would  not  put  the  sure- 
ty, B.,  Id  the  shoes  of  C.,  but  would  confer 
npcH)  him  a  right  that  C.  never  had,  and 
could  not  assign  under  the  law.  Mr.  Story, 
in  bis  work  on  Equity  Jurisprudence  (sec- 
tion 499c) ,  says :  "  The  error  of  the  contrary 
opinion  [that  tbe  surety  la  subrogated  to  the 
debt],  if,  indeed,  upon  the  enlarged  princi- 
ples of  equity,  any  there  be,  seems  to  hare 
arisen  from  confounding  the  right  of  the 
iorety  on  payment  of  the  debt  to  be  substi- 
tuted for  tbe  creditor,  and  to  have  an  assign- 
ment of  any  independent  collateral  securl- 
tlee,  with  the  supposed  right  to  have  the 
original  debt  assigned. "  This  is  a  reasonable 
solution  of  the  difficulties  that  grow  out  of 
tbe  conflict  in  language  used,  more  than  in 
tiie  results  of  decUions,  for,  aa  wq  will  show 
hereafter,  wheneTer  this  doctrine  baa  been 
stated  outside  of  our  courts,  or  at  least  In 
most  instances,  the  matter  for  adjudication 
was  the  right  to  be  subrogsled  to  tbe  securi- 
ties held  by  the  creditor,  and  not  tbe  debt 
Itself.  When  two  or  more  persons  enter  into 
a  joint  or  joint  and  eeveral  obligation,  by 
which  they' agree  to  pay  a  sam  of  money  to, 
or  to  do  something  for,  another,  the  law  im- 
plies a  promise  from  each  of  such  obligors 
to  each  of  tbe  others  that  each  wilt  indem- 
nify the  other  in  case  he  pays  or  performs 
more  of  the  obligation  than  his  proportional 
part.  If  to  such  obligation  there  be  one  or 
more  sureties,  the  law  implies  a  premise  from 
each  of  the  principal  obligors  to  each  of  the 
sureties  that  tbey,  the  principal  obligors, 
and  each  of  them,  will  Indemnify  any  surety 
that  performs  or  pays  any  part  of  tbe  obi  iga- 
tion.  If  there  be  more  than  one  surety  on 
such  contract,  tbe  law  implies  a  promise 
from  each  surety  to  each  other  surety  that, 
In  case  he  shall  discharge  the  obligation  to 
an  extent  greater  than  hla  share,  they  will 
each  reimburse  him  to  the  extent  of  the  lia- 
bitity  of  each  of  them  upon  said  obligation. 
These  promises  are  raised  by  the  law  at  the 
time  tbe  contract  la  made,  and  grow  out  of 
the  relations  of  the  parties  to  each  other. 
Such  implied  promises  only  arise  In  the 
absence  or  express  agreements,  for  the  parties 
may.  by  an  uoderstanding  among  Uiemselves 
at  the  time,  set  aside  thH  legal  obligation, 
or  limit  it,  just  as  they  may  agree  among 
themselves. 

From  a  careful  examination  of  the  au- 
thorities we  reach  the  conclusion  that  wl-en 
the  creditor  has  no  security  from  either  of 
the  payors,  and  tbe  debt  itself  holds  no  lien 
npon  property,  nor  la  for  any  reason  entitled 
to  priority  over  other  debts  of  the  debtor,  the 
payment  of  tbe  debt  by  a  co-obligor  or  surety 
satisfies  the  original  debt,  and  the  party  pay- 
ing has  his  right  of  action  against  the  others, 
npon  the  Implied  promise  raised  by  law,  for 
bis  reimbursement,  according  to  their  several 
liabilities.  GriffitA  v.  Seed,  21  Wend.  60S, 
84  Am.  Dee.  967 ;  Oepit  r.  MiOSHon,  Turn. 
A  R.  228;  Bryvd  t.  BmUh,  10  Cush.  169; 


Pray  v.  Maitit,  1  Ousb.  258 ;  Kennedy  t. 
Oarpenter,  2  Whart.  844  ;  Hopkins  v.  FitrwUt 
33  N.  H.  i25 ;  Singleton  v.  ToiOMend,  45  Mo. 
379;  Smith  v.  Johne&n,  23  Cal.  64;  Ward  v. 
Hmry,  5  Conn.  595,  18  Am.  Dec.  110  ;  Frezert 
V.  Henry,  14  Nev.  191 ;  dieeeks  v.  Johnaan, 
115  Ind.  808;  Oritfield  v.  StaU,  55  Md.  IBS; 
BuahneU  v.  BtuhneU,  77  Wis.  486,  9  L.  R. 
A.  411;  Chipman  v.  MorHtt,  20  Cat.  181; 
SicM  V.  Carrillo,  42  Cal.  606;  LoutaU  t. 
Oridley,  70  Cal.  510 ;  Fenniman  v.  Vinton, 
4  Mass.  276.  When  the  creditor  in  such  a 
contract  has  a  security  from  tbe  principal 
obligor,  or  either  of  them,  or  If  the  debt 
ttseli  constitutes  a  lien  upon  propertv  of  the 
debtOT.  as  a  vendor's  lien,  or  If,  from  its 
nature.  It  be  entitled  to  priority  in  payment 
over  other  debts  of  tbe  debtor,  the  person 
paying  the  debt,  not  being  a  volunteer,  will 
be  subrogated  to  the  securities,  liens,  and 

Erlorities  of  the  creditor  to  tbe  extent  that 
e  makes  payment  on  tbe  debt;  and  if  It  be 
necessary  from  tbe  chanicter  of  the  Hen  or 
security,  in  order  to  do  full  justice  between 
Uie  parties,  equity  will  treat  tbe  original 
debt  as  subsisting,  so  far  as  may  be  necessary 
to  accomplish  that  end.  Hodgson  v.  ShatB, 
8  Myl.  &  K.  188 ;  Partona  v.  Briddoek,  % 
Vera.  608;  Bertholdv.  Berthold,  40  Mo.  557; 
Ex  parte  Critp,  1  Atk.  188;  Stetent  v.  Weet^ 
1  How.  rHlss.)  808,  29  Am.  Dec.  680; 
Waldrip  v.  Black,  74  Cal.  409 ;  Firet  Nat. 
Bank  of  Bovftton  V.  Ackerman,  70  Tex,  815; 
Fleming  v.  Beaver,  2  Kawle,  128,  19  Am. 
Dec.  829;  Bodgera  v.  McCluer,  4  Gratt.  81, 
47  Am.  Dec.  715.  Perhaps  the  courts  of 
no  state  have  gone  further  in  applying  the 
doctrine  of  sulnogatlon  than  has  the  court 
of  this  state,  of  which  we  cite  a  few  In- 
stances. One  who  discharges  the  vendor's 
lien  upon  lands, — even  the  homestead. — 
either  by  paying  as  surety  or  at  the  request 
of  the  debtor,  or  at  a  judicial  sale  whico  for 
Irregularities  In  the  process  fails  to  convey 
tbe  title,  is  entitled  to  t>e  subrogated  to  the 
lien  of  tbe  creditor  to  the  extent  of  the  pay- 
ment so  made.  MeDotumghv.  Oron,  40  Tex. 
285;  Burtu  v.  letOetler,  64  Tex.  885  ;  7%snr« 
Land  (fe  Loan  Oo.  r.  Blaloek,  76  Tex.  86. 
The  sureties  on  a  sheriff's  official  bond,  who 
pay  a  judgment  on  account  of  the  failure  of 
the  BherifT  to  return  the  writ  or  make  collec- 
tion of  tbe  debt,  are  entitled  to  be  subrogated 
to  the  lien  of  the  judgment  creditor.  Sayle* 
V.  Taylor,  86  Tex.  818.  A  surety  on  an  ap- 
peal bond,  who  pays  the  judgment  after 
affirmance,  is  entitled  to  be  subrogated  to  toe 
rights  of  the  plaintiff  in  the  judgment. 
Black  V.  Epperaon,  40  Tex.  180.  A  purchaser 
at  a  sale  by  a  guardian,  who  pays  tbe  pur- 
chase money,  which  is  appropriated  to  the 
payment  of  debts  against  tbe  minor's  estate, 
is  entitled  to  be  reimbursed  for  such  payment 
before  the  minor  can  recover  the  property, 
although  the  sale  did  not  pass  tbe  title. 
Harriaon  v.  Hgner,  74  Tex.  86.  These  easel 
do  not  bear  directly  upon  tbe  question  under 
consideration,  but  we  cite  tbem  to  show  that 
our  decisions  recognize  tbe  doctrine  of  sub- 
Tontion  to  its  fullest  extent.  K  has  been 
held  by  our  court  and  others  that  wliere  one 
is  subrogated  to  the  securltiei  held  by  the 
creditor  be  Is  not  entitled  to  rsoover  the  rate 
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of  interest  expressed  In  the  jadirnient  or  note 
which  ia  the  evidence  of  the  debt.  Buma 
T.  LedbetUr,  66  Tex.  282 ;  Chae  v.  FieMt,  2 
Tex.  88S  ;  8mith  t.  Johnton,  Wt^rip  v.  Black 
and  ButhMll  v.  Butkneil,  nipra.  The  amount 
of  the  payment  made,  with  legal  Interest,  1b 
tbe  measure  of  recovery. 

ApplyiDfi:  these  principles  to  this  case,  we 
hold  that,  the  plaintiffs  and  Falres  being 
Joint  obligors  in  the  contract  made  with  the 
railroad  company,  each  was  liable  to  the 
other  for  contribution  to  Indemalfv  falm  for 
any  payments  made  In  excess  of  his  share. 
Whenever  either  made  payments  to  an 
amount  In  excess  of  his  share,  be  had  a  right 
of  action  upon  the  implied  promise  of  aliof 
the  others  for  reimbursement,  and  the  statute 
of  limitations  commenced  to  ran  against  such 
right  of  action  from  the  date  of  each  pay- 
ment made  after  the  pro  rata  share  of  such 
party  had  been  paid.  The  right  of  action  in 
this  case  being  upon  the  implied  promise 
arising  out  of  the  relation  of  the  parties,  and 
not  upon  the  written  contract,  which  promiae 
is  not  evidenced  by  .  writing,  nor  founded 
upon  a  written  contract,  the  cause  of  action 
thereon  was  barred  In  two  years  from  the  date 
when  tlie  right  of  action  upon  each  payment 
accrued.  Wood  v.  Letand,  1  Met.  887 ;  Sin- 
gleton V.  ToiDntend,  Chipman  T.  MorriU,  and 
Penniman  v.  Vinton,  svpra.  It  does  not 
clearly  appear  whctlier  the  notes  and  debts 
paid  off  by  plainlifis  were  contracted  as  a 
committee,  or  such  as  they  had  given  In  lieu 
of '  tlie  debts  bo  contracted ;  that  la.  whether 
or  not  the  notes  paii)  were  not  notes  of  plain- 
tiffs, given  upon  tlieir  individual  responsi- 
bility in  satiBfaction  of  thope  given  orig- 
inally as  a  committee.  If  the  debts  when 
paid,  were  not  barred,  and  were  the  debts  of 
the  committee,  the  statute  would  run  from 
the  date  of  payment ;  but  if  plaintiffs  gave 
their  individual  notes  in  lieu  of  and  as  satis- 
faction of  the  committee  obligations,  then 
the  statute  would  run  from  the  date  of  such 
substitution,  because  it  was,  as  to  Faires,  a 
satisfaction  of  the  original  debts.  Brandt, 
Suretyship,  p.  349.  The  case  of  HoUiman 
V.  Ao^f  announced  the  correct  doctrine,  and 
the  case  of  OtMett  v.  MeKinnt^,  being  In 
conflict  with  that  decIsiOD  and  with  this,  is 
therefore  overruled,  as  well  as  each  case 
whicli  has  followed  it. 

The  district  court  and  court  of  civil  ap- 
peals erred  in  holding  that  the  action  was 
npon  the  written  contract,  and  Uiat  it  re- 
quired four  years  from  each  payment  to  bar 
plalnilfls'  action;  for  which  errors  thejudg- 
fiunt$  ef  mid  eeurts  are  reverted,  and  this  cause 
Is  remanded  for  trial  In  accordance  with  this 
opinion. 

Rehearing  denied  June  37,  1695. 


Henry  HOUSE,  PJjf.  in  Srr., 

V. 

HOUSTON  WATERW0BK8  CO. 

(.  Tbx.  ) 

1.  A  eoDtraet  by  a  city  with  m  wfttor- 


works  eompajisr  for  a  water  ttippij  will  not 
sustain  an  action  against  the  oompanjr  fOr  a 
breach  thereof,  hr  a  olttuo  wboBe  pxopnrtr  was 
dcetrored  by  lire  In  oonseqoenoe  <tf  Bucb  breach. 

S.  An  aetltm  ex  delicto  agraliwt  » 
waterworks  company  cannot  be  main- 
tained by  a  private  person  on  acoount  of  tha 
failure  of  tbe  oompaDy  to  oomply  with  Itsoon* 
traot  wlUi  tbe  mnnlolpalitjr  to  famish  water  al- 
ttaougb  the  idalntHT^  property  wasbnmedon  acv 
count  of  suoh  failure. 

8*  A  public  duty  which  vrlll  enataln  a 
right  of  action  In  fkvor  of  Indivldnale 
Injured  by  Its  Donperformancn  Is  net  created  hj 
a  onntraot  with  a  municlpaUt7  to  furnish  a  water 
Bupidr. 

(l[a7lB.I8S(U 

ERROR  to  the  Court  of  Civil  Appeals,  First 
Supreme  Judicial  Diatilct,  to  review  a 
judgment  afflrming  a  Judgment  of  the  District 
Court  for  Harris  County  In  favor  of  defendant 
in  an  action  brought  to  bold  defendant  liable 
for  the  destruction  of  plaiDtiffs  property  bjr 
fire  In  consequence  of  its  failure  to  fumiu  an 
adequate  water  supply.  Afflrmed. 
The  facts  are  stated  In  tbe  opinion. 
Meeers.  O.  T.  Holt  and  A.  T.  Pntrlek 
for  plaintiff  In  ernw. 

Meeen.  Hateheaon  *  Sears  for  defend- 
ant in  error. 

Brown,  J.,  delivered  the  opinion  of  the 

court : 

The  city  of  Houston  was  Incorporated  by 
a  special  act  of  the  legislature  which  cen- 
tal ued  the  following  provisions  (Laws  1874, 

p.  11)  : 

"Sec.  24.  That  the  dty  council  shall  have 

power  and  authority  ...  to  provide 
means  for  the  protection,  and  extinguish- 
ment of  conflagrations,  and  for  the  regula- 
tion and  maintenance  of  a  6ro  department." 

In  the  year  1878,  tbe  city,  by  its  mayor, 
entered  into  a  contract  In  writing  with  James 
M.  Loweree  and  associates  by  which  the  lat- 
ter agreed  and  bound  themselvM  to  construct 
in  the  city  of  Houston  a  flrst-claas  system  of 
waterworks,  and  to  furnish  the  city  with 
water  for  tbe  purpose  of  extinguishing  Ores 
and  other  purposes.  Loweree  and  associates, 
after  making  the  contract,  procured  a  charter 
from  the  state  of  Texas,  being  incorporated 
as  ^e  Houston  Waterworks  Company ;  and 
under  tliat  clurter  the  defendant  constructed 
waterworks  in  the  city  of  Houston,  and  fur- 
nislied  water  to  tlie  city  under  the  terms  of 
the  contract  made  with  Loweree  and  associ- 
ates, receiving  pay  therefor  In  accordance 
with  the  terms  of  that  contract.  Plaintiff  in 
error  sued  defendant  In  error  In  the  district 
court  of  Harris  county,  alleging  that  he  and 
his  wife,  at  and  before  the  date  of  the  fire, 
were  citizens  of  the  city  of  Houston,  and 
that  thev  owned  a  lumber  yard  In  the  said 
city ;  that  a  fire  originated  in  a  lumber  yard 
near  to  that  which  nelonged  to  plaintiff  In 
error,  which  fire  was  communicated  to  the 
lumber  yard  and  property  of  plaintiff.  It 
was  alleged  that  the  city  of  Houston  had  a 


Nois.— That  the  doctrine  of  tbe  above  oase  ts  In  I 
aooord  with  that  of  nearly  aO  othats  on  the  subject  1 
es  L.R  A. 


ts  shown  by  the  noU  to  Howimon  v.  Ttvatmt  Watsf 
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mil  equipped  and  effltilent  fire  department, 
which  wniTed  at  the  scene  of  the  fire  In  due 
time,  and  oould  and  would  have  arrested  its 
progress,  and  would  have  prevented  the  des- 
truction of  plaintiff's  property,  if  there  bad 
been  in  the  pipes  and  mains  a  sufficient  sup- 
ply of  water,  with  a  proper  pressure,  such 
u  defendant  had  contracted  with  the  olty  of 
Houston  to  furnish ;  that  defendant  negli- 
gently failed  to  furnish  water  in  the  pipes 
as  it  agreed  to  do;  that  there  was  not  sulB- 
cient  pressure  to  throw  water  to  the  height 
Bpectfled  in  the  contract,  and  that  by  reason 
of  such  negligence  the  plaintiff's  property 
was  destroyed  oy  the  said  fire.  The  district 
court  sustained  a  demanrer  to  the  petition, 
and,  plaintiff  declining  to  amend,  the  cause 
was  dismissed,  from  which  judgment  plain- 
tiff appealed  to  the  court  of  ciril  appeals, 
which  afBrmed  the  jodgment  of  the  district 
court. 

This  action  Is  baeed  solely  npon  the  al- 
leged failure  of  the  waterworks  company  to 
comply  with  the  following  clause  of  the  con- 
tract made  by  X^oweree  and  associates  with 
the  city  of  Houston :  "  (6)  To  guarantee  that 
the  said  waterworks  shall  be  of  the  most 
durable  character  and  materials,  and  flrat 
class  in  all  respects,  and  capable  of  supply- 
ing three  million  (8.000,000)  gallons  per 
day,  for  twenty-four  hours,  also  with  a  sutQ- 
clent  pressure  to  raise  the  water  to  all  parts 
of  the  highest  building  of  said  city,  and  shall 
maintain  said  supply  of  water  in  the  pipes 
at  all  times,  except  it  be  In  case  of  accident 
or  to  repair  the  said  works,  in  which  case 
such  time  as  may  be  necessary  shall  be  al- 
lowed for  repairs ;  and  that  said  works  shall 
be  capable  at  any  time  in  case  of  fire  of 
throwing  six  stream?  of  water  at  one  time 
one  hundred  (100)  feet  high  through  fifty 
(60)  feet  of  hose,  of  two  and  one  half  inch 
hose,  and  one  and  one-eighth  inch  nozzle." 

Three  questions  of  law  arise  upon  the  al- 
l^tlons  of  the  petition,  which  are  material 
to  the  determination  of  this  case:  First.  Can 
the  plaintiff  recover  against  the  defendant 
upon  the  contract  made  with  the  city  of 
Houston?  Second.  If  plaintiff  cannot  main- 
tain an  action  against  defendant  upon  the 
contract,  can  he  maintain  an  action  as  for 
tort  for  the  failure  to  comply  with  the  con- 
tract! Third.  Pid  the  defendant,  by  its  con- 
tract with  the  city  of  Houston,  undertake  the 
performance  of  a  public  duty,  and,  for  fail- 
ure to  comply,  become  liable  to  plaintiff 
for  damaees  for  his  losses? 

As  a  general  rule,  no  person  can  sue  upon 
a  contract  except  he  be  a  party  to  or  In  priv- 
ity with  it.  Many  cases  ImeA  upon  con- 
tracts practically  the  same  as  the  one  now  in 
suit,  under  almost  Identically  the  same  cir- 
cumstances, have  been  decided  by  the  courts 
of  different  states  of  the  United  States,  and 
almost  unanimously  these  courts  have  held 
that  a  citizen  of  a  municipal  corporation 
cannot  recover  from  a  water  company  for  a 
failure  to  perform  such  a  contract  made 
with  such  municipal  corporation.  litri*  v. 
Carton  Water  Go.  18  Nev.  44,  40  Am. 
Kep.  485;  Fhtter  v.  Lookout  Water- W&rk$ 
Co.  8  Lea,  42 ;  Siekermm  t.  Bridgeport 
dranlie  Oo.  48  Conn.  84,  88  Am.  Rep.  Ij 
t8  L.  R.  A. 


Fowler  v.  Atheru  City  Water- Works  Oo.  88 
Ga.  210 ;  Davie  v.  Clinton  Water-  Work*  Go. 
64  Iowa,  69,  37  Am.  Rep.  165;  Becker  t. 
Eeokuh  Waterworke,  79  Iowa,  418;  Brit- 
ton  T.  Qrem  Biy  A  Ft.  11.  Wtdenoorke  Go. 
81  Wis.  48 ;  Eaton  v.  Plairburv  Watar-  Workt 
Oo.  87  Neb.  640,  31  L.  R.  A.  653 ;  Mott  t. 
Cherryvale  Water  &  Mfg.  Co.  48  Kan.  13.  IS 
L.  R.  A.  876;  Beck  v.  Kittanning  Water 
Co.  (Pa.)  9  Cent  Rep.  686;  OnDtmon 
Trenton  Water  Oo.  119  Ha  804.  88  L.  R. 
A.  14S. 

It  is  claimed,  however,  that  the  city  of 
Houston  represented  its  inhabitants  In  mak- 
ing the  contract,  and  that  it  was  made  for 
their  benefit,  which  gives  a  right  of  action 
to  any  citizen  that  may  suffer  Tniury  by  its 
breach.  The  city  of  Houston  did  represent 
its  citizens  in  making  the  contract  just  as 
such  governments  represent  the  people  in 
every  official  act,  but  in  no  other  sense.  It 
Is  true  that  plaintiff  in  error  might  have  re- 
ceived beneflt  from  the  performance  of  Uie 
contract  by  the  defendant,  but  "it  is  not 
every  promise  made  from  one  to  another,  from 
the  performance  of  which  a  benefit  may  inure 
to  a  third,  which  will  give  a  right  of  adion 
to  such  third  person,  he  being  neither  privy 
to  the  contract  nor  to  the  consTdcratloo.  The 
contract  must  be  made  for  his  benefit  as  its 
object,  aud  he  must  be  the  party  Intended  to 
be  benefited."  Simton  v.  Brown,  68  N.  Y. 
855;  Burton -v.  Larkin.  86  Kan.  249,  59  Am. 
Rep.  641 ;  WHaht  v.  Terry.  28  Fla.  169. 

In  support  of  the  right  of  the  plaintiff  to 
recover  on  the  contract  made  between  Loweree 
and  associates  and  the  city  of  Houston,  coun- 
sel cite  WeOam  U.  Tdeg.  Oo.  t.  Adamt,  7S 
Tex.  681,  6  L.  R.  A.  844;  AtHnaon  New- 
caelle  <£  O.  Waterviorkt  Co.  L.  R.  6  Exch. 
404 ;  Paducah  Lumber  Co.  v.  J^ueah  Water 
Supply  Co.  89  Ky.  840,  7  L.  R.  A.  77 ;  and 
Duncan  v.  Owetuboro  Water  Oo.  IS  Kt.  L, 
Rep.  86. 

The  flrst-olted  case,  Weitem  U.  Teleg.  Oo. 
▼.  Adam*  was  a  suit  for  failure  to  deliver 

the  following  telegram :  "  Waco,  October  13, 
1887.  F.  E.  Adams,  Athens:  Clara,  come 
quick.  Rufe  is  dying.  O.  M.  Simmons." 
The  party  addressed  was  the  husband  of 
Clara,  who  was  tlie  sister  of  Rufe.  Mrs. 
Adams  was  mentioned  In  the  message.  It 
was  sent  for  her  benefit  alone,  and  the  court 
held  that  she  came  within  the  rule  quoted 
above,  and  could  recover  for  Its  breach.  In 
this  case  the  contract  docs  not  embrace  the 
plaintiff  either  by  name  or  by  mentioning  a 
class  to  which  he  beloogs.  It  was  not  made 
for  the  purpose  of  benefiting  him  or  a  class 
to  which  he  belongs.  Tbe  object  and  pur- 
pose of  making  the  contract  was  to  keep  wa- 
ter Id  the  mains  which  the  city  might  apply 
to  use  In  the  public  fountains,  by  flustiiug 
the  gutters,  or  In  extinguishing  fires  In  case 
a  conSagration  should  occur.  If  a  fire  oo 
curred,  and  If  plaintiff's  property  should  be 
involved,  and  If  the  fire  company  should  ar- 
rive In  time,  he  might  be  benefited  by  the 
performance  of  the  contract.  Such  benefit 
would  be  incidental,  however;  not  fiowing 
imineiiiat«ly  from  the  performance  of  the 
contract.  So  the  Injury  resulting  from  a 
failure  on  the  part  of  tbe  water  OMnpsny 
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would  not  be  proximate,  but  reiiu>te,  as  a 
cause. 

An  act  of  garltament  required  the  Now 
Castle  Water  Companj  to  keep  its  mains  and 
pipes  filled  with  water,  with  a  pressure  suffl- 
cient  to  throw  water  to  a  stated  heigtit,  which 
was  sufficient  to  extinguish  fires  in  the  bu!ld> 
ings  of  the  town ;  aniT  each  citizen  was  au- 
thorized to  take  water  at  all  times  to  eKtln- 
guiah  fires.  In  Atkinson  Neaautle  <fi  G. 
Water- Workt  Oo.  plalntifl  alleged  a  failure 
to  keep  the  water  In  the  pipes  with  the  re- 
quired pressure,  whereby  plaintiff  was  un- 
able Co  extinguish  a  fire  which  occurred  in 
his  premises,  and  the  property  was  destroyed. 
The  court  held  the  company  liable  to  the 
plaintiff  in  the  value  of  the  property  de- 
■troyed.  On  appeal  the  judgment  was  re- 
Tersed,  and,  while  the  reversal  was  put  on 
another  ground,  the  court  criticised  and  vir- 
tually overruled  the  opinion  upon  this  point. 
L.  R.  2  Exch.  Div.  441.  The  case  under  con- 
sideration does  not  come  within  the  princi- 
ples which  eoTemed  In  that  case.  No  stat- 
ute enjoined  upon  the  Houston  Waterworks 
Company  to  keep  water  in  the  mains,  and 
the  cltiseiu  of  Houston  had  no  right  to  use 
the  water  to  extinguish  fltes.  The  city  by 
its  fire  company  could  alone  use  the  water 
for  that  purpose. 

Id  Padueah  Lumber  Oo.  v.  Padueah  Water 
Bupply  Oo.  the  right  of  the  property  owner 
to  recover  of  Uie  water  company  upon  a  con- 
tract  made  with  the  municipal  corporation, 
Teiy  much  like  the  one  under  consideration, 
and  und«r  verv  similar  circumstances,  was 
the  question  directly  involved.  The  court 
held  that  the  property  owner  could  sue  upon 
the  contract.  Duncan  v.  Owetuboro  Water 
Oo.  was  decided  by  the  same  court  <tbe 
■upreme  court  of  Eentucky)  upon  the 
■utliority  of  the  former  case.  No  authority 
fa  cited  by  the  court  to  sustain  the  decisions, 
and  no  reference  is  made  to  the  many  cases 
which  held  to  the  contrary.  The  reasoning 
in  the  cases  is  not  such  as  to  Induce  us  to 
follow  them  In  opposition  to  the  otherwise 
unanimous  decisions  of  the  American  courts. 

It  is  claimed  for  the  plalntifl  that.  If  he 
otnnot  maintain  an  action  upon  the  oontTBCt 
as  such,  he  can  sue  as  in  tort  for  the  breach 
of  that  contract,  growing  out  of  the  failure 
of  the  water- works  cooipany  to  comply  with 
the  sixth  article  of  the  contract  between 
Loweree  and  associates  with  tiie  city  of 
Houston.  One  who  has  a  right  of  action 
upon  a  contract  may  sometimes  sue  either  an 
the  contract  as  such  or  In  tort  for  the  breach 
of  it.  But  the  right  of  a  person  not  privy 
to  the  contract  rests  upon  a  different  rule. 
The  correct  rule  of  law  as  to  the  right  of  a 
party  to  sue  as  in  tort  for  the  breach  of  a 
contract  is  thus  well  expressed  in  Shearman 
&  Redfield  on  Negl  Igence  (sec.  1^6) :  "  Neg- 
llgenoe  which  fwnslsts  merely  In  the  breach 
of  a  contract  will  not  aflcnd  a  ground  of  ac- 
tion by  any  one  who  Is  not  a  party  to  the 
contract,  nor  a  person  for  whose  benefit  the 
oontract  was  avowedly  made.  .  .  .  The 
true  question  always  Is,  Has  the  defendant 
oommitted  a  breach  of  duty  apart  from  the 
oontnct.  If  be  has  only  committed  a  breach 
of  the  oontract,  he  Is  liable  only  to  those 
WL-R.  A. 


with  whom  he  has  contracted ;  but,  if  he 
has  committed  a  breach  of  duly,  he  Is  not 
protected  by  setting  up  a  contract  in  mpect 
to  tlie  same  matter  wlUi  another.  This  rule 
is  well  supported  by  authority.  Cooley, 
Torts,  p.  104,  and  note  1,  same  page ;  Moak'i 
Underbill  Torte,  p.  28,  rule  7 ;  Id.  p.  24, 
rule  8 ;  Id.  p.  26,  subrute.  The  plaintiff  is 
not  party  to  or  in  privity  with  the  contract. 
Xt  was  not  made  expressly  for  his  benefit 
The  defendant  has  not  been  guilty  of  any 
breach  of  duty  that  It  owetf  the  plalntifl 
apart  from  the  contract,  nor  growing  out  of 
any  relations  between  them  created  by  or 
arising  out  of  the  contract;  and  It  is  clear 
that  plalntifl  cannot  maintain  the  action  es 
dAieto  for  the  breach  of  the  contract  Itself. 

It  is  urged  by  plalnttfl'a  attorneys  with 
great  earnestness  that  by  the  contract  between 
Loweree  and  associates  with  the  city  of 
Houston  (adopted  by  defendant)  the  defend- 
ant undertook  the  performance  of  a  public 
dut^,  for  the  negligent  failure  to  perform 
which  any  persoo  injured  may  maintain  an 
action.  The  rules  of  law  upon  this  suMect 
are  well  aettled,  and  are  dearly  etated  in 
the  following  quotations:  "Whenever  a 
statute  creates  a  right  or  duty  or  an  obliga- 
tion, then,  although  (t  has  not  in  express 
terms  given  a  remedy,  the  remedy  which  by 
law  ia  properly  applicable  to  tiiat  right  or 
obligation  follows  as  an  incident.  ,  .  . 
In  every  case  where  a  statute  enacts  or  pro- 
hibits a  thing  for  tiie  benefit  of  a  person,  he 
shall  have  a  remedy  upon  the  same  statute 
for  the  thing  enacted  i<x  bla  advantage,  or 
for  tbc  recompense  of  a  wrong  done  to  him 
contrary  to  said  law.*  Addison,  Torts,  6th 
ed.  75.  "It  is  well  settled  that  a  public 
officer  or  other  person  who  takes  upon  him- 
self a  public  employment  Is  liable  to  third 
persons  In  an  action  on  the  case  for  any  in- 
jury occasioned  by  bis  own  personal  negli- 
gence or  default  in  the  discharge  of  his  du- 
ties." Sawj/er  v.  Cone,  17  Oratt.  388,  99 
Am.  Dec.  446.  [t  Is  not  true  that  for  every 
failure  to  perform  a  public  duty  an  action 
will  lie  in  favor  of  any  person  who  may 
suffer  injury  by  reason  of  such  feilure.  li 
the  duty  Is  purely  a  public  duty,  then  the 
individual  will  have  no  right  of  action ;  but 
it  must  appear  that  the  object  and  purpose 
of  Imposing  the  duty  was  to  confer  a  benefit 
upon  tlie  individuals  composing  the  public. 
In  the  case  of  Taylor  v.  Zoihf  mors  d  M.  8. 
B.  Oo.,  46 Mich.  n.  40  Am.  Kep.  4S7,  plain- 
tiff  sought  to  retnver  from  defendant  dam* 
ages  for  an  injury  alleged  to  have  been  re- 
ceived by  falling  upon  the  snow  and  ice  OB 
the  sidewalk  in  front  of  defendant's  prop- 
erty in  the  city  of  Monroe.  The  charter  of 
the  city  gave  it  full  control  of  the  streets 
and  sidewalks,  and  empowered  the  city  to 
require  of  adjacent  property  owners  to  re- 
move snow  and  Ice  from  sidewalks  In  frcmt 
of  their  property,  making  such  owners  lia- 
ble for  all  damages  tbat  the  city  might  be 
compelled  to  pay  by  reason  of  the  failure  of 
such  owner  to  so  remove  the  obstruction. 
The  question  was  the  liability  of  the  prop- 
erty owner  to  those  who  might  pass  along 
the  sidewalk.  Jwigs  Cooley,  delivering  the 
opinion  of  the  court,  sald^  "To  matntatn 
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this  proposition,  li  is  necessary  to  make  it 
«ppear  that  the  duty  imposed  was  a  dutr  to 
Individuals  rather  than  a  duty  to  the  nuole 

fiublic  of  the  city ;  for,  If  it  was  only  a  pub- 
ic duty,  it  cannot  be  pretended  tti^  a  pri- 
vate Action  can  be  maintained  Tor  a  breach 
-tiwreof.  A  breach  of  public  duty  must  be 
punished  in  some  form  of  public  prosecu- 
tion, and  not  by  way  of  individual  recovery 
■of  damages.  Nevertheless,  the  burdens  that 
Individuals  are  required  to  bear  for  the  pub- 
lic protection  or  benefit  may  in  part  be  im- 
posed for  the  benefit  or  protection  of  some 
particular  indivldiul,  or  class  of  individuals 
-also,  and  then  there  may  be  an  Individual 
right  of  action  aa  well  as  a  public  prosecu- 
tion if  a  breach  of  the  duty  causes  individual 
injury.  The  nature  of  the  duty  and  the  ben- 
-eflts  to  t>e  auoompUshed  through  its  perform- 
ance must  general  It  determine  whether  It 
Is  a  duty  to  Uie  public  In  part  or  exclusively, 
•or  whether  Individuals  may  claim  that  it 
Is  a  duty  imposed  wholly  or  in  part  for  their 
«pecial  benefit."  The  case  of  Taylor  v.  Lake 
Shore  t£  .V.  8.  B.  Co.,  cited  above,  is  strongly 
aoalognus  to  the  case  .under  consideration, 
la  that  the  duty  of  keeping  the  sidewalks 
free  from  Ice  and  snow  was  imposed  upon 
the  city  by  its  charter,  with  power  to  im- 
poee  it'upon  property  owners.  By  ordinance 
It  was  imposed  upon  the  property  owner 
under  penalties  prescribed.  The  court  held 
that  the  obligation  of  the  property  owner 
was  to  the  general  public, — that  Is,  to  the 
•city,— and  not  to  the  individuals  who  might 
travel  over  tiie  sidewalk.  In  this  case  the 
law  authorized  the  oitf  of  Iloaston  to  pro 
Tide  the  meacs  of  extinguishing  confiagra- 
tions  under  which  the  city  might  have  built 
Its  own  waterworks  or  secure  water  to  be 
fumlriied  under  contract.  Upon  the  princi- 
ple that  prevailed  in  the  case  last  cited,  the 
■obligation  or  duty  of  the  defendsnt  was  to 
the  city,  and  not  to  the  tadlTlduat  citizen. 
Looking  to  the  "nature  of  the  duty  and  the 
benefits  to  be  accomplished  through  Its  per- 
formance" under  this  contract,  it  seems  to 
be  strictly,  within  the  above  case,  a  duty 
tinder  a  contract  to  be  performed  to  the  city 
(the  corporation),  not  to  the  citizen,  and  {s 
not,  therefore,  such  a  duty  as  will  give  a 
tight  of  action,  by  a  failure  of  performance, 
to  lodlvlduals  who  may  be  injured  thereby. 

Ad  examination  of  uie  authorities  relied 
upon  by  plaintiff  In  error  will  show  that  they 
«re  not  applicable  to  this  case.  In  the  case 
of  Sawyer  t.  Cone,  17  Gratt.  230,  99  Am. 
Dec.  445,  Sawyer  had  entered  into  a  contract 
with  the  postmaster  general  of  the  United 
States  to  caitT  the  mall  from  WashiDgtoo, 
D.  C,  to  Alexandria,  Va.,  by  which  he 
bound  himself  to  safely  oarry  and  dellTer  all 
packages  delivered  to  bim  under  the  contract. 
One  Fleming  was  tlie  ajcent  of  Sawyer  to 
carry  the  matl.  He  received  from  the  post- 
nasttf  at  Washington  a  package  deposited 
In  that  office  by  C^ne,  containing  $988,  di- 
tected  to  Alexandria,  which  Fleming  negli- 
gently loet.  Tbe  court  held  Sawyer  liable 
M  having  undertaken  the  performance  of  a 
public  duty.  The  duty  of  safely  carrying 
was  enjoined  by  public  statute,  and  specially 
undertaken  by  the  oontract.  I^ksges  were 
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to  be  carried  for  any  person  who  might  de- 
liver them  to  the  post-offlce.  It  was  a  pub- 
lic duty,  because  it  was  prescribed  by  stat- 
ute for  all  persons  contracting  to  cany  the 
matl.  It  was  assumed  by  Sawyer  when  he 
became,  by  contract,  one  of  the  class  of  per- 
sons upon  whom  the  statute  placed  the  duty. 
Sawyer  was  a  bailee  of  the  property  of  Corse, 
and  under  obligution,  as  such,  independent 
of  his  contract  with  the  United  States  gov- 
ernment, to  safely  carry  and  deliver,  just  as, 
in  case  of  a  public  carrier  which  upon  a  con- 
tract with  one  person  agrees  to  carry  another, 
the  carrier  Is  under  an  obligation,  independ- 
ent of  the  contract,  to  carry  safely  the  person 
with  whom  It  had  no  contract.  In  this  case 
no  statute  prescribed  that  which  defendant 
contracted  to  do.  It  had  no  property  of  plain- 
tiff in  its  possession,  and  had  not  contract^ 
to  do  anything  for  him.  Thcffe  were  neither 
contract  relations  with  plaintiff  nor  obliga- 
tion to  him  arising  out  of  its  relations  to 
him  under  tbe  oontract  with  the  city.  The 
difference  between  the  facts  of  that  cose  and 
this  is  so  manifest  that  it  does  not  require 
argument  to  show  that  the  same  principles 
do  not  apply. 

Bottinton  v.  Chambertain,  84  N.  T.  889,  90 
Am.  Dec.  718,  and  Fulton  F,  Ins.  Go.  ▼. 
Baldain,  87  liT.  Y.  648,  are  cited  as  author- 
ity. In  these  cases  the  defendants  bad,  un- 
der the  statute  of  that  state,  contracted  to 
keep  certain  sections  of  public  canals  in  good 
condition,  and,  failing  to  do  so,  obstructions 
o<»;urred  in  tiie  canal,  by  which  the  plain- 
tlflia,  in  traTellng  upon  It,  suffered  fninry 
from  ite  unsafe  condition.  The  court  nelo 
that  the  canal  was  a  public  hiehway.'and 
that  defendants,  having  entered  Into  a  ocm- 
tract  to  keep  it  In  good  condition,  were  li- 
able as  the  highway  commission  would  have 
been,  and  that  the  obstruction  in  the  canal 
was  a  public  nalsanoe,  for  which  defendants 
were  liable.  The  statute  authorized  the  let- 
ting of  the  contract  Jfowdl  t.  Wright,  8 
Allen,  166,  80  Am.  Dec.  02,  was  a  case  In 
which  the  defendant  was  appointed,  under  a 
statute  of  that  state,  keeper  of  a  drawbridge 
over  a  navigable  stream.  His  duties  were 
defined  by  law.  He  failed  to  close  tbe  draw 
of  the  bridge,  whereby  plaintiff's  wife.  In 
attempting  to  msa  over  the  bridge,  fell  and 
was  Injured.  Upon  tbe  same  principle  as  in 
the  preceding  cases,  the  court  held  defend- 
ant liable,  because  the  bridge  was  a  part  of 
the  public  highway.  In  each  of  the  three 
preceding  cases  last  cited,  the  pnbllc  had  a 
right  to  use  the  highway,  and  the  object  of 
the  contract  or  undertaking  wu  specifically 
to  keep  the  biKhway  in  a  condition  safe  for 
all  who  might  use  It.  The  contract  was 
made  and  the  duty  enjoined  especially  for 
the  benefit  of  the  public,  a  class  of  individ- 
uals who  might  use  It.  No  such  relation 
existed  between  defendant  and  plaintiff  In 
this  case.  The  defendant  did  not  agree  to 
do  any  act  for  the  individual  Inhabitants, 
nor  had  they  the  right  to  use  the  water  fur- 
nished by  uie  defendant  to  the  city.  The 
cases  are  not  similar,  and  cannot  be  deter- 
mined by  the  same  rules  of  law. 

Counsel  also  cite  &rUj/  v.  14/me,  S  BIng. 
91,  in  support  of  plaintiff's  right  to  recover 
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for  the  failure  to  perform  a  public  duty. 
But  an  ezaminatioD  of  the  case  will  show 
that  It  rests  upoo  principles  not  applicable 
to  this  case.  The  sing  of  Eoglana,  br  let- 
ters-patent, granted  to  "the  mayor  and  bur- 
gesses of  Lyme  Regis  (aforesaid)  and  their 
successors  the  borough  or  town  of  Lyme 
Regis,  and  also  all  that  building  called  the 
pier,  quaT,  or  cob  of  Lyme  Regis  with  all 
and  singular  the  liberties,  pririlegas,  profits, 
franchises,  and  Immunities  to  the  same  town, 
or  to  the  same  pier,  quay,  or  cob.  In  anywise 
howsoeTer  belonging  or  appertaining;  .  .  . 
and  did  direct  that  the  aforesaid  mayor  and 
burgesses  of  the  borough  of  Lyme,  and  their 
successors,  all  and  singular  the  buildings, 
banks,  seashores,  and  all  other  mounds  and 
ditches  within  the  aforesaid  borough  of 
Lyme,  or  to  the  aforesaid  borough  in  any 
wise  belonging  or  appertaining,  or  situate 
between  the  same  borough  and  the  sea,  and 
also  the  said  building  there  called  the  pier, 

a nay,  or  cob,  at  th^ir  own  cost  and  expense 
lenceforUi,  from  time  to  time,  forever, 
should  well  and  sufficiently  repair,  main- 
tain, and  rapport,  aa  oft«n  as  It  should  be 
necrasary  at  expedient.*  The  city  failed  to 
maintain  the  walls,  and  the  water  from  the 
sea  came  In,  and  damaged  Uie  houses  of  the 
plaintiff.  The  court  held  the  defendants  li- 
able, putting  it  upon  the  principle  that  a 
public  officer  Is  liable  for  a  failure  to  dis- 
charge a  public  duty  whereby  a  citizen  Is 
injured.  It  will  be  seen  that  certain  reTe- 
nues  were  granted  to  the  defendants,  and  the 
court  held  that  they  were  not  given  for  their 
private  advantage,  but  to  enable  them  to  dis- 
charge the  duties  imposed.  This  was  in  ef- 
fect a  charter,  and  contained  the  provisions 
quoted  as  a  duty  Imposed.  The  case  is  sim- 
ilar to  that  class  of  cases  in  this  country 
wherein  it  Is  held  that  a  municipal  corpora- 
tion to  which  is  granted  control  over  the 

{lubllc  atTBcts,  and  which  is  empowered  to 
evy  taxes  for  their  maintenance,  will  be 
held  liable  for  a  failure  to  perform  the  duty. 
In  the  last  case  cited,  the  duty  was  pre- 
scribed in  the  grant,  and  was  manifestly 
commanded  to  be  done  for  the  beneSt  ot  all 
the  property  ownen  along  the  sea  frontage. 
It  comes  within  the  rule,  as  we  before  said, 
that  is  applied  in  this  country  to  municipal 
corporations.  There  is  no  slmiiarity  between 
that  case  and  this,  and  it  is  not  authority  to 
support  the  claim  of  the  plaintiff.  Let  us 
suppose  tliat  the  town  of  Lyme  had  made  a 
contract  with  A.  to  build  the  wall  and  keep 
It  in  repair,  and  had  made  a  contract  with 
B.  to  furnish  to  it  (the  town)  the  stone,  ce- 
ment, and  other  material  necessary  to  per- 
form the  work,  B.  knowing  the  use  to  which 
tha  material  furnished  was  to  be  put,  and  that 
B.  failed  to  furnish  the  matenal,  whereby 

A.  was  prevented  from  constructing  or  main- 
taining the  wall,  through  which  failure  the 
water  rudied  In  and  destroyed  the  plalntifE's 
property;  would  it  be  contended  that  plain* 
tiff  could  maintain  an  action  against  B.  t 
Certainly  no  such  claim  would  be  made. 

B.  would  in  that  case  occupy  the  same  rela- 
tion to  the  property  owners  of  Lyme  that 
defendant  sustains  under  this  contract  to  the 
property  ownen  of  Houston,  being  obligated 
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to  furnish  to  the  city  the  means  with  which 
to  discbarge  its  duty  to  the  public. 

The  case  before  the  court  is  more  analogous 
to  Winterhottom  v.  Wright^  10  Hees.  A  W. 
109,  ud  Mag/in  8<^  Co.  t.  Ward,  4«  N.  J. 
L.  19.  In  tiie  former  case  tibe  defendant  had 
contracted  with  the  postmaster  general  of 
England  to  keep  In  good  repair  a  coach  for 
the  purpose  of  carrying  the  mall.  He  failed 
to  keep  Che  coach  in  safe  condition.  The 
driver  was  Injured  by  reason  of  defects  In 
the  coach,  and  sued  for  damages.  Lord  Ab- 
inger  said  :  "It  Is,  however,  contended  that, 
this  contract  being  made  on  behalf  of  the 
public  by  the  postmaster  general  no  action 
could  be  maintained  against  him,  and  there- 
fore the  plaintiff  must  have  a  remedy  against 
the  defendant.  But  that  is  by  no  'means  a 
necessary  consequence.  He  may  be  remedi- 
less altogether.  There  is  no  priTlty  of  con- 
tract between  tiiete  parties ;  and,  if  the  plain- 
tiff can  sue,  every  passenger,  or  even  any 
person  passing  along  the  road  who  was  in- 
jured by  the  upsetting  of  the  coach,  might 
bring  a  similar  action.  .  .  .  Where  a 
party  becomes  responsible  to  the  public  by 
undertaking  a  public  duty,  he  la  liable, 
though  the  injury  may  have  arisen  from  the 
Qeglfgeoce  of  his  servants  or  agents.  So  io 
case  of  a  public  nuisance,  whether  the  act 
was  done  Dy  the  party  as  a  servant  or  in  any 
other  capacity,  you  are  liable  to  an  action 
at  the  suit  of  any  person  who  suffers.  These 
are  cases,  however,  where  the  real  ground 
of  liability  Is  the  public  duty  or  the  com- 
mission of  a  public  nuisance."  In  the  same 
case,  Rolfe,  B.,  said  :  "The duty,  therefore, 
is  shown  to  have  arisen  from  the  contract, 
and  the  fallacy  consists  in  the  use  of  that 
word 'duty.'  If  duty  to  the  postmaster  gen- 
eral be  intended,  that  is  true;  but  if  a  duty 
to  the  plaintiff  be  intended  (and  in  that  sense 
the  word  is  evidently  used),  there  was  none; 
This  Is  one  of  the  cases  In  which  there  cer- 
tainly has  been  damnum,  but  It  Is  damnum 
abggvs  i7\}Hria.  It  la  no  doubt  a  hanlship  on 
the  plaintiff  to  be  without  a  remedy,  but  by 
that  consideration  we  ought  not  to  tie  Influ- 
enced. Hard  cases.  It  has  been  frequently 
observed,  are  apt  to  Introduce  bad  law."* 
Marvin  Safe  Go,  t.  Wca^  was  a  suit  against 
the  defendant  for  failing  to  comply  with  a 
contract  made  with  the  boards  of  choseu  free- 
holders of  two  counties  In  New  Jersey  for 
the  construction  of  a  temporarr  bridge  over 
a  river.  It  was  claimed  that  the  bridge  was 
defectively  built,  from  which  cause  the 
plaintiff  suffered  Injury.  The  court  held 
that  plaintiff  could  not  recover  upon  the 
contract,  and,  discussing  the  view  that  the 
defendant  was  discharging  a  public  duty, 
the  court  said :  "  Such  contract  creates  the 
ordinary  relation  of  employer  and  employe. 
It  does  not  put  off  from  the  board  of  chosen 
freeholders  the  duty  and  responsibility  which 
the  statute  fixes  upon  them,  nor  does  It  create 
any  duty  or  liability  on  the  part  of  tile  other 
contracting  party,  except  such  as  arises  inter 
toe  from  the  terms  of  the  contract. "  In  each 
of  the  two  cases  last  referred  to  the  contract 
was  made  by  public  officials  representing 
the  public,  just  aa  did  the  city  in  this  case. 
In  each  of  the  eaaei  the  oontraot  was  made  to 
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furnish  that  which  would  be  used  for  pub- 
lic purposes,  as  In  this  case  It  was  Intecded 
that  the  water  should  be  used  for  a  public 
purpoae  by  the  city  of  Houston.  In  the  case 
of  Marvin  Safe  Oo.  v.  Ward,  mpra,  the  court 
•aid :  "Nor  will  the  fact  that  the  defend- 
ant's contract  related  to  a  structure  for  pub- 
lic use  alter  the  position  of  the  case. "  Nor 
will  the  fact  that  the  city  of  Houstoa  In- 
tended to  use  the  water  furnished  for  the 
purpose  of  eztingul^inR  fires  alter  the  posi- 
tion of  the  parties  in  this  case,  and  convert 
a  private  Into  a  public  contract 

It  is  uoit  claimed  that  there  is  any  statute 
which  imposed  upon  the  water  company  the 
duty  of  furnishmK  water  to  the  city  of 
Houston  or  its  citizens.  If  Uie  defenaant, 
by  its  contract,  undt^rtook  to  perform  a  pub- 
lic duty,  It  must  be  ascertaiocd  from  the 
terms  of  the  contract,  or  be  an  obligation 
which  tiie  law  attaches  to  the  making  of 
■ueh  a  contract  We  must  determine  the 
character  of  the  undertaking  of  the  water 
company  from  the  terms  of  the  contract  which 
Lowcree  and  associates  made  with  the  city 
of  Houston.  The  purpose  and  Intent  of  the 
water  company  tn  makice  the  contract  is 
expressed  in  the  following  fanj^UBge :  **  That 
said  James  M.  Loweree  and  associfttes,  par- 
ties of  the  first  part,  in  order  to  supply  the 
city  of  Houston  with  water  to  maintafn  the 
cleanliness  and  health  of  the  city,  for  extin- 
guishing fires,  and  for  the  protection  of  prop- 
erty  of  the  inhabitants  oi  said  cltr,  using 
the  waters  of  Buffalo  Bay  ou  above  tid.e  water, 
du  hereby  agiee  and  contract,"  etc.  The 
language  "In  order  to  supply  the  city  of 
Houston  with  water,"  etc.,  expresses  the  ob- 
ject ot  the  water  company  in  making  the 
contract;  while  the  words  "to  maintain  the 
cleanliness  and  health  of  the  city,  for  the 
extinguishment  of  fires,"  etc.,  state  the  uses 
to  which  the  city  intended  to  apply  the 
water.  This  contract  proceeds  to  provide 
for  the  erection  of  a  system  of  waterworks 
In  the  city  of  Houston,  specifying  how  such 
works  should  be  constructed,  the  laying  of 
pipes  and  maina  in  tlie  streets,  and  placing 
hydrants  at  designate^l  points,  or  such  as 
should  be  designated  by  the  city.  It  pro- 
vides that  a  reservoir  of* given  capacity  sliall 
he  built.  In  which  water  shall  be  maiDtninccl 
at  a  height  sufficient  to  throw  water  to  a 
given  height.  The  city  la  to  be  furnished 
water  for  the  use  of  the  public  at  two  places, 
and  for  flushlug  the  gutters  of  the  streets 
where  gutters  are  laid.  In  fact,  it  specifies 
with  great  particularity  what  Is  to  be  done 
for  tbe  city,  npd  the  manner  in  which  it  shall 
be  done.  It  also  binds  the  contractors  to  erect 
and  maintain  a  system  of  fire  alarm,  evl- 
dmtly  to  render  tbe  provision  for  fire  protec- 
tion more  effective.  Th«*  defendant  agrees  to 
put  the  water  In  the  mains,  and  tlie  city  can 
Qse  it  for  tbe  fountains,  to  flush  gutters,  or 
to  extinguish  fires,  as  Its  necessities  may  de- 
mand. Tbla  contract  contains  the  following 
provision :  "  (8j  To  supply  water  to  private 
consumers  at  a  rate  not  to  exceed  five  (0) 
ooiti  ptt  rate  hiuidred  (100)  gallons  used, 
and,  if  roeten  an  wed,  tbe  private  consumer 
to  pay  rent  of  meter;  It  being  understood 
that  tbe  private  oonsumer  ii  to  pay  for  the 
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costs  of  tapping  the  main  conductor,  and  for 
service  pipe  to  and  through  his  premises; 
and  it  being  further  understood  ih  it  private 
consumers  are  to  bavo  the  privilege  of  using 
said  water,  paying  therefor  as  aforesaid, 
without  being  required  to  use  any  given 
quHntlty."  Distinctly,  an  agreement  is  here 
expressed  to  do  certain  things  for  the  citizen. 
The  terms  of  the  contract  Itself  thus  show 
that,  in  so  far  as  the  acts  to  be  done  were 
to  be  done  directly  for  the  citizen,  it  was 
ezpr  ssed.  If  tbere  bad  been  any  doubt  aa 
to  the  Intention  of  the  parties  In  the  other 
parts  of  tiie  contract,  it  seems  that  this  last 
clause  would  remove  tbe  doubt  by  showing 
explicitly  in  what  particular  toe  citizen 
was  to  be  directly  benefited.  There  Is  no 
part  of  the  contract  which  will  Justify  the 
conclusion  that  the  water  company  or  tbe 
city  contemplated  that  the  water  company 
should  assume  any  duty  to  the  citizens  In 
the  performance  of  this  contract.  Neither 
party  intended  that  the  water  company  should 
be  obligated  to  the  citizen.  Then,  bow  is 
it  to  be  arrived  at  that  such  an  obligation 
exists?  It  Is  no  answer  to  quote  tbe  well- 
established  rule  that  a  person  or  corporation 
that  undertakes  the  penormance  of  a  public 
duty  is  liable  to  any  person  injured  thereby 
for  a  negligent  failure  to  perform  that  duty. 
It  must  first  be  cstablishea  that  tbe  duty  is 
to  tbe  Individual  before  the  rule  Is  appll* 
cable.  It  Is  claimed  that  a  public  character 
is  given  to  tbe  duty  to  be  performed  by  the 
water  company  from  the  fact  that  the  city, 
in  making  ihe  contract,  acted  for  tbe  public, 
and  for  toe  benefit  of  its  citizens.  It  is  true 
that  the  city  acted  for  the  public  Just  as 
every  city  does  In  every  act  it  performs,  and 
each  citizeii  was  In  a  sense  Interested  and  to 
be  benefited  just  aa  from  the  performance  of 
any  work  for  the  city.  But  no  citizen  bad 
such  an  Interest  as  would  give  him  a  right 
of  action  for  its  breach  unless  it  was  a  pub* 
lie  dutv.  In  the  case  of  Nickeraon  v.  Bridge- 
port liydra'tlie  Co.,  citfd  above,  the  court, 
in  deciding  a  question  similar  to  this,  said: 
"The  most  that  can  be  said  Is  that  tbe  de- 
fendant was  under  obligation  to  the  city  to 
supply  the  hydrants  with  water.  The  city 
ow'ed  a  public  duty  to  the  plaintiffs  to  ex- 
tinguish their  fire.  Tbe  hydrants  were  not 
supplied  with  water,  and  so  tbe  city  was 
unable  to  perfonn  Its  duty.  We  think  It  is 
clear  that  tbere  were  no  contract  relations 
between  the  plaintiff  and  tbe  defendants, 
and  consequently  no  duty  which  can  be  the 
basis  of  a  legal  claim."  The  relations  of 
the  parties  to  tbis  suit  and  their  lesal  rights 
could  not  be  more  accurately  or  clearly  ex- 
pressed than  by  the  quotation  of  this  lan- 
guage. Some  company  or  person  sold  to  tlM 
city  of  Houston  hose  for  the  purpose  of  throw- 
ing water  upon  any  building  that  might  be 
on  fire,  and  at  the  time  knew  that  the  hose 
was  to  be  used  for  that  purpose.  In  some 
cities  enciues  are  used  to  apply  the  water, 
Instead  of  the  pressure  from  the  waterworks, 
in  which  case  ooth  bose  and  engine  would 
be  used.  Suppose  that  In  this  Instance  the 
water  pressure  had  been  sufflcleot,  but  the 
hoae,  from  defect  In  its  conatmctlon,  had 
bunt,  » that  the  water  could  not  be  applied ; 
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or.  If  an  engine  had  been  used,  suppoee  that, 
from  defective  constructtoa.  It  bad  failed  to 
perform  its  fuDCtlone,  and  by  either  of  these 
-causes  the  property  had  been  destroyed. 
Would  it  be  conWnded  that  the  a>mpaDy  or 
person  furnishing  hose  or  engliie  would  be 
liable  to  the  property  ownfir  tor  the  loss  of 
bis  property!  We  think  that  such  a  claim 
could  not  be  maintained, —indeed,  would 
not  be  made ;  yet  the  principle  is  the  same. 
In  buying  the  hose  and  engine  the  city 
would  be  acting  for  the  inhabitants  of  the 
-city,  with  the  purpose  of  applying  them  to 
the  use  of  the  city  in  discharging  the  duty 
of  extiuguishing  the  flre,  for  the  protection 
of  the  citizen ;  and  the  company  selling  ei- 
ther hose  or  engine  would  know  as  fully  the 
uses  to  which  It  was  to  be  applied  as  did 
defendant.  The  consequences  of  a  failure 
to  comply  with  the  contract  to  furnish  suit- 
able hose  or  engine  would  be  the  same  as  the 
falluze  to  furnfsh  sufflcieut  w^ier  and  pres- 
sure. There  can  be  no  difference  In  the  prin- 
ciple applicable  to  the  cases  supposed  and 
the  one  before  the  court.  The  city  of  Hous- 
ton might  have  constructed  and  operated  its 
own  waterworlcs.  In  which  event  it  would 
have  performed  that  part  of  its  duty  to  the 

Sublic  which  in  this  case  tt  delegated  to  the 
efenduit  If  the  city  had  been  operating 
its  own  waterworks,  and  tiad  failed  to  sup- 
ply water,  as  did  the  defendant,  and  the  same 
consequences  bad  resulted  to  plaintifT,  It 
would  not  have  been  liable  for  the  propeTty 
burned.  8  1)111,  Mun.  Corp.  §  975;  WHght 
T.  Avgutta,  78  fla.  241 ;  Vanliom  v.  he* 
Mnnea.  63  Iowa,  447,  00  Am.  Bep.  760; 
Baj/ei  T.  Oahhosh,  88  WU.  814,  14  Am.  Rep. 
760.  If  the  city  would  not  be  liable  for  a 
failure  to  perform  the  same  duty,  we  think 
that  the  defendant,  acting  under  a  contract 
In  the  performance  of  the  duty  imposed  upon 
the  city  by  law,  could  not  be  charged  with 
greater -responsibility  than  the  law  imposed 
upon  the  city  Itself.  Jiott  v.  CharyvaU 
Water  A  S(fy.  Oo,  48  Ean.  IS,  IS  L.  R.  A. 
375.  If  the  city  of  Houston  had  contracted 
with  the  defendant  that  it  was  to  be  liable 
to  individual  citizens  for  losses  sustained  by 
fires  under  such  circumstances  as  are  shown 
in  this  case,  such  contract  would  have  been 
Toid,  because  the  city  had  no  power  to  make 
«uch  coDtTacL  Taj/l&r  v.  Dunn.  80  Tex.  670 ; 
BeeiuT  T.  Keokuk  Waterworka,  79  Iowa, 
433.  It  being  true  that  the  city  could  not 
have  made  a  contract  with  the  defendant  that 
it  should  be  so  liable.  It  follows  that  no  such 
Implied  liability  could  arise  out  of  the  con- 
tract, for  assuredly  nothing  could  be  Implied 
which  could  not  have  been  lawfully  ex- 
pressed In  the  contract 

There  Is  no  error  In  the  JudnneDts  <tf  the 
<llstrict  court  and  court  of  ciTlT  appeala,  tod 
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1*  Defendut  bw  tlw  bovdM  of  prow- 
ias  plalnttCfl   conirUmtory  BacU- 

^nce  unless  that  Is  establlBbed  prima  fade  br 
the  legal  effect  or  taoCs  stated  in  the  iratltfon,  or 
bjr  uDdlaputed  evldenoe  adduced  on  the  trial. 

8*  The  mere  fkct  ot  liOnry  imtsas  oo 
praaumptlon  ot  negUgeooa  acalnat  eltber 
plaintiff  or  defendant. 

8*  ^lere  Is  no  presumption  of  ems- 
tributorr  neKU|e«nee  of  a  woman  who 
drove  acron  a  railroad  side  track  where  bar 
view  was  obstniotad  before  dlsooverlns  the  ap- 
proaob  of  an  eoglne,  and  then  tried  to  turn  her 
horse,  wblcb.  frivhtened  by  the  apiaroaobinv  en- 
glne.  Jumped  on  to  the  main  track  in  front 
of  U. 

4>  A  suspleUMi  of  plalntUTa  neg^Uflfencse 

is  not  enough  to  throw  on  him  the  burden  of 
proof  as  to  that  fact  unleaa  It  amounts  to  prima 
facie  evidence  thereof. 

5.  The  qneatloB  of  the  neg^Uf^eneo  a 
person  who  drove  mtosb  a  side  trmek 
before  disoorerloir  an  apiwoa<diliiff  ensfoe. 
which  was  wholly  or  partly  concealed,  and  was 
then  taki?n  upon  the  track  while  trying  to  turn 
her  horse  wbioh  was  friflrhteaed  by  (he  englQe. 
Is  for  the  Jury. 

e.  An  Instroetlon  fhmt  tt  WM  the  duty 
of  a.  person  to  do  certain  thin|^  which 
Is  equivalent  to  declaring  as  a  matter  of  law 
tbat  failure  to  do  so  would  have  been  no^i- 
geooe,  is  oorzeotly  refused. 

(April  ILIMJ 

ERROR  to  the  Court  of  Civil  Appeals, 
Third  Supreme  Judicial  DislricL,  to  re- 
view a  judgment  afflrmiog  a  judgment  of  the 
District  Court  for  Concho  County  in  favor  of 
plaintiff  in  an  wAvm  brougtat  to  recover  damr 
ages  for  personal  injuriea  ailwed  to  have  been 
negligently  inflicted  by  defendant  upon  plain- 
tiffs wife.  Affirmed. 
The  facts  are  stated  In  the  opinion. 
Mem:  Charles  K.  Lee  and  J.  W. 
Terry,  for  plaintiff  in  error: 

The  court  erred  in  overruling  defendant's 
motion  for  new  trial  on  the  ground  that  the 
verdict  of  the  jury  ft  oonlrary  to  the  law  and 
the  evidence. 

This  court  has  jurisdiction  to  pass  upon  this 
assignment. 

Clarendon  Land  Investment  A  Ageneg  Oo., 
Limited,  v.  MeCUOand  Bret.  33  L.  R.  A.  105. 
86  Tex.  179;  Miemmn  Fae.  R.  Co.  t.  PaUon 
(Tex.)  26  S.W.  Sep.  978;  Baumm  Jt^ffre^, 
86  Tex.  617. 
There  are  dreumstanceB  under  wbitdk  tbe 


Nora.— The  eoolUct  on  tbe  qneatKm  of  tbe  bur- 
dm  of  proof  as  to  eontributory  oegllgenoe  leo- 
ders  It  impossible  to  reconcile  the  cases,  but  tbe 
able  ezp(»1tioo  of  tbe  doctrine  adopted  In  the 
above  case  raiders  It  a  valuable  oaew  As  to  the 
presumption  of  negligence  from  ooourreone  of 
aooidenta  to  persons,  aae  note  to  Baznowdi  y. 
nelson  (Mfcb.)  U  L.  B.  A.  tt,  also  Howaar  t. 
Cmnberland  ftp.  B.00.  (lU.)  rL.  B.  A.  ISL 
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court  would  1w  warranted  In  dlnctlog  ■  per 
«iupt<H7  cLarge  to  And  for  tbe  defendaDt  od 

the  issue  of  contributory  neglieeDce. 

Qaltaton,  B.  A  8.  A.  R.  Go.  v.  Bj/on,  80 
Tex.  61;  TliompBon,  Trials,  p.  1218;  Qulf,  O, 
AS.  F.  JR.  Co.  V.  Siordan,  86  Tex.  611:  Texa$ 
dP.RCa.  T.  jricAoIxm  (Tex.)  S&  S.W.  Bep. 
770;  lak$  S^art  A  M.  B.  R.  Oa.  r.  MtOtr,  25 
Ulch.  291. 

When  tbe  plalntifTa  own  eaae  exposes  him 
lo  suspidoD  of  negligence,  theo  he  must  clear 
<^  such  suspicion. 

DalUu  dk  W.R.Ci>.  v.  Spidber.  «l  Tex.  487, 
48  Am.  Rep.  287;  Miuouri  Pac  R.  Co.  v. 
Foreman,  78  Tex.  814;  Murray  v.  Qulf,  0.  A 
S.  F.  S.  Co.  Id.  8:  Qu^,  G.  d>  8.  F.  R,  Oo.  v. 
Bedeker,  07  Tex.  181;  Texat  dk  P,  K  Go.  v. 
Murjihy,  46  Tex.  868.  26  Am.  Rep.  272; 
Briekea  T.  JHofi  T&rk  Omt.  A  H.  R,  R.  Co. 
120  N.  T.  290. 

A  mere  surmise  or  scintilla  of  evidence  Is 
not  eoough  u>  support  a  verdict. 

Galvetton,  H.  dt  8.  A.  B.  Oo.  v.  Faber,  77 
Tsz.  168. 

It  Is  tbe  du^  of  a  person  approaching  a 
railroad  crossing  to  look  and  listen  for  an  ap- 
proRcbiDg  train. 

Qalveaton,  S.  A  8.  A.  B.  Oo.  v.  Bracken,  69 
Tex.  71. 

The  finding  that  tbe  ladles  never  exercised 
anr  care  whatever  and  never  became  ap- 
prised of  tbe  approach  of  tbe  train  until  tbe 
Instinct  of  the  horse  brought  knowledge  home 
to  Uiem,  Is  abundantly  supported  hy  the  evi- 
dence of  plaintiff  himself, 

Horn  V.  Ballimore  A  0.  R.  (Jo.  6  U.  8.  App. 
881,  64  Fed.  Rep.  804;  Stitt  v.  Huidekoper,  84 
U.  8.  17  Wall.  894.  21  L.  ed.  647;  Texat  A  P. 
a.  Co.  V.  FvUer,  6  Tex.  av.  App.  660. 

Cases  where  the  nndlsputed  evidence  shows 
ft  f^ure  to  look  or  a  failure  to  listen  contrib- 
uting to  tbe  injury,  have  been  frequently  re- 
versed on  the  ground  of  contributory  negli- 
gence. 

TfiKM  AN.  0.  B.  Co.  V.  Har«,  4  Tex.  Civ. 
App.  16;  Miatouri  Pae.  B.  Oo.  v.  MeKernan, 
62  Tex.  204;  Gvlf,  0.  A  8.  F.  B.  Oo.  T.  Men, 
4  Tex.  Civ.  App.- 818;  Oalmton,  H.  A  8.  A. 
B,  Go.  V.  Kutae.  73  Tex.  648;  St.  LouU,  1.  M. 
A  a.  R.  Go.  V.  TippeU,  66  Ark.  467. 

What  is  due  care  depends  enllrely  upon  the 
facts  and  drcumstancea  of  each  particular 
case,  and  varies  In  each  particular  case  with 
tbe  danger  attending  the  passage  at  tbe  par- 
ticular time  and  as  to  each  particular  person 
with  tbe  knowledge  or  means  of  knowledge 
that  he  has  as  to  stich  danger.  The  greater 
tbe  danger  the  greater  tbe  care  which  would 
generally  be  required.  The  greater  the  knowl- 
edge of  the  danger  the  particular  partv  has, 
the  greater  woiud  be  the  care  required  of 
him. 

6  Am.  &  Eng.  Encyclop.  Law,  p.80;  Beach, 
Contrlb.  Neg.  ^  18;  Birmingham  Mineral  R. 
Co.  V.  Jaeob»  fAIa.)  65  Am.  &  Eng.  R.  R  Cas. 
809;  International  A  O.  N.  B.  Co.  y, 
Qravea.  S9  Tex.  881;  Patterson,  Railway  Ac- 
cident Law,  pp.  49,  50;  Bennett  v.  JVino  Tork, 
nr.  H.AH.R.  Oo.  67  Conn.  422. 

There  Is  bwrdly  a  single  crossing  accident 
that  comes  before  tbe  courts  but  what  stress  Is 
laid  by  the  opinion  of  the  courts  upon  the  fact 
that  the  plaintiff  was  or  was  not  famflar  with 
S8  L.  R.  A. 


tbe  localiW  and  tbeclicamstanoea  of  danger, 
cdtber  aa  snowing  contributory  negligence  or 
excusing  bim  therefrom. 

TomJey  V.  Chicago,  M.  A  8t.  P.  B.  Oo.  68 
Wis.  626;  Patterton  t.  South  A  North  Ala.  B. 
Co.  89  Ala.  818;  Lake  Shore  A  M.  8.  R.  Oo.  r. 
Berrick,  49  Ohio  St.  26;  ffelbig  v.  Michigan 
Gent.  ie.  Cb.  85  Mich.  369;  Prabu  t.  Grand 
Trunk  B.  Qt.  (S.  H.)  6  Am.  R  B.  ft  Corp. 
Rep.  43;  InteraUonai  A  O.  N.  B.  Oo.  v.  fusAn, 
S  Tex.  Civ.  App.  218;  Botaton  AT.  O.  K  09. 
T.  Boo^e^,^OTex.  686;^.  Louie  AT.  B  Co.  v. 
Orotnoe,  72  Tex.  88. 

Tbe  duties  of  tbe  railroad  company  and  of 
tbe  public  in  care  to  be  exercised  passing  over 
public  railroad  crossings  are  equal  and  recip- 
rocal. 

All-in  A  iir.  W.  B.  Go.  MeMmurrag 
(Ey.)  26  S.  W.  Rep.  824;  EdU  t.  Duiant,  ^ 
Tex.  667;4Am.  &Eng.  Encyclop.  Law,  p.  909. 

In  Galveeton.  H.  A  8.  A.  R.  Co.  v.  Byon,  80 
Tex.  61,  Juatice  Oalnes  holds  that  it  was  neg- 
ligence per  «e  ftn:  a  man  to  go  on  a  railroad 
track  and  stand  there  until  he  was  knocked  off 
by  a  train. 

Wmtton  AT.  0,B.  C«,  t.  Bieharcb,  60  Tex. 
876. 

The  degree  of  care  will  vary  with  the  dan- 
ger and  knowledge  of  danger,  although  this 
danger  and  knowledge  of  danger  may  be  the 
result  of  negligent  acts  on  the  part  of  the 
defendant,  past  or  present  and  all  te^lmony 
tending  to  establish  either  fact  Is  relevant. 

Ou{r.  G.  A8.F.B,  C»,  T.  BmUh  (Tex.)  38 
B.  W.  Rep.  620. 

Tbe  doctrine  stated  tn  cases  of  Oulf,  C.  A 
a.  F.  R.  Co.  V.  Andaraon.  76  Tex.  244.  and  Mia- 
aouri  Pae.  B.  Oo.  v.  Lee,  70  Tex.  498,  and 
kindred  decisions,  wherein  it  is  held  that  tt  is 
error  for  tbe  court  to  charge  the  jury  that  if  a 
party  approaching  a  rallnud  crossing  fails  to 
look  or  listen  for  an  approaching  train,  and 
that  failure  contributes  to  the  injniy,  to  find 
for  tbe  defendant,  is  erroneous. 

These  decisions  are  wrong  for  two  reasons: 
(1)  tbat  as  ordinary  care  u  required  of  the 
plaintiff,  and  as  ordinarr  care  can  only  be  ex- 
ercised by  a  person  under  such  dnmmstanoes 
by  looking  and  listening,  It  is  not  error  to 
charge  tbe  jury  tbat  failure  to  look  and  listen 
would  be  failure  to  exercise  ordinary  care,  be- 
cause it  would  be  a  failure  to  exercise  any  care 
at  all,  and  no  care  cannot  under  any  circum- 
stances be  ordinary  care;  and  (2)  because 
articles  4231  and  4233  of  the  Revised  Statutes 
do  place  upon  parlies  approacbiog  a  railroad 
crossing  the  duty  to  look  and  listen,  and, 
therefore,  tbat  duty  being  defined -tnr  statute, 
tbe  court  has  a  right  to  dedwe  tlw  failure  to 
discliarge  it  negligeDce. 

We  do  not  think  tbat  It  !s  the  purpose  of  the 
law  in  providing  for  the  court  to  charge  the 
jury  that  be  should  give  them  mere  formal  In- 
Btrucllons,  but  that  the  purpose  was  tbat  he 
should  give  them  the  benefit  of  bis  learning  and 
experience  as  a  lawyer  and  on  the  bench  to 
enable  them  to  properly  and  conscientiously 
discbarge  their  funcliocs  as  jurors. 

Ov{f.  C.  A  8.  F.  B.  Co.  V.  Bodgea,  76  Tex. 
90;  Galteeton  City  B.  Oo.  t.  Eewitt.  91  Tex. 
478. 60  Am.  Bep.  82;  Baet  Line  AB.BB.Oo.t, 
Smith,  66  Tex.  167;  Gu^  0.  A  8.  F.  B.  Of. 
V.  Bvaruieh,  68 Tex. 64;  Tenit  A31.L.  B.C9. 
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T.  Bum,  m  Tex.  828:  Qvlf,  V.  d>  8.  F.  R.  (h. 
V.  Willianu,  70  Tex.  161;  Btmpadotftkie  t. 
InternaHonai  O.  2f.  B.  Ok  1  Tex.  Cir. 
App.  494;  BomtmdT,  0.  B.  <k.  Gorbett, 
49  Tex.  675. 

Similar  charges  to  tbese  asUed  Lave  been 
given  by  distiDgutBhed  trial  Judges  to  this  state, 
and  have  met  with  the  apparent  appproval  of 
ibe  aapreme  court. 

V.  Mitmmri  Pae.  R.  Oo.  Tft  Tex.  194; 
SbvHon  db  T.  0.  B.  Go.  v.  Brin,  77  Tex.  175; 
Brown  t.  QriStn,  11  Tex.  654;  Texa$  di  N.  0. 
B.  €h.  T.  Brown,  ZTvx.  Civ.  App.  2-<8;  Textu 
d  F,  R.  Oi>.  Y.  Brown,  78  Tex.  402;  Miuouri, 
K.  A  T.  R.  Oo.  T.  Jamiion  (Tex.)  27  8.  W. 
Rep.  1090;  T^at  d  P.  B.  Oo.  r.  Bryant,  66 
Fed.  Rep.  802. 

On  petition  for  rehearing. 

In  a  carefully  considered  article.  In  vol.  4  of 
the  Harvard  Law  Review,  pp.  48,  49,  speaking 
of  the  term  "BuMen  of  Proof"  it  is  said:  "In 
\egB\  discassion  this  pbrase  is  used  in  two 
wi^:  (t)  to  indicate  tbe  duty  of  bringing  for- 
ward argument  or  evidence  In  support  of  a 
pTOpositioD,  whether  at  the  beginoliig  oi  later; 
0i)  to  mark  that  of  establishing  a  proposition 
•s  against  all  counter  argumeot  or  evidence. 

This  diatinctloD  Id  Ibe  meaniDg  of  the  term 
mty  be  differently  expressed  thus: 

1.  The  burden  of  bringing  forward  testi- 
mony at  particular  stages  of  the  case  to  meet 
or  rebut  a  prima  fade  ease  made  by  the  op- 
posing side. 

3.  The  burden  of  establishing  on  tbe  whole 
case  by  a  preponderance  or  superior  weight  of 
testimony  any  particular  fact  or  facts  which 
are  essential  to  the  existence  of  a  cause  of 
tctioD  or  of  a  defense  based  on  a  discharge  of 
a  right  of  action  which  onoe  existed.  It  is 
when  the  term  Is  used  In  the  second  sense  that 
It  is  often  properly  said  "the  burden  of  proof 
never  shifts." 

Bearing  this  distinction  in  mind,  we  believe 
that  we  can  demonstrate  tbe  following  propo- 
sitions: 

1.  That  the  burden  of  proof  on  contributory 
negligence  in  the  sense  of  tbe  burden  '^f  rstah- 
Ilshing  such  Issue  by  a  preponderance  of  evi- 
dence, where  there  is  evidence  in  the  case  of 
contrilmtory  ncglij^nce  whether  first  offered 
by  plaintiff  or  defendant,  on  the  whole  case 
bas  never  been  held  by  the  decisions  of  this 
state  to  be  on  tbe  defendant,  nnd  that  wherever 
expret^sfons  have  been  used  by  tbe  court  to  tbe 
effect  that  tbe  burden  on  ihat  issue  was  on  the 
defcndnnt,  the  term  has  been  used  in  the  sense 
of  tbe  burden  or  obligation  to  Introduce  testi- 
mony at  a  particular  stage  of  tbe  case.  2. 
That  In  whichever  sense  the  term  may  have 
been  used,  if  it  ran  be  held  that  there  are  any 
decisions  in  this  state  which  hold  that  the  bur- 
den of  pmof  Is  on  tbe  defendant  as  to  contribu- 
tory negligence,  still  that  without  dissent  or 
dispute  Ibe  rule  has  been  qtiBliSed  to  this  ex- 
tent; that  where  the  plaintiCf's  own  case  dis- 
closes any  evidence  of  conlribntory  oegligeDce, 
the  burden  ta  on  blm  on  the  whole  case. 

The  burden  of  proof  In  the  sense  that  (t 
means  the  burden  of  establishing  any  particu- 
lar proposition  by  a  preponderance  of  testi- 
moDv  never  shifts. 

Clark  V.  BiOt,  07  Tex.  141;  Seett  v.  Petti- 
grew,  72  Tex,  821. 

28  L.  R  A. 


The  real  reason  in  support  of  tbe  rule  that 
the  burden  of  showing  absence  of  contributory 
negligence  Is  on  plaintiff  seems  to  us  to  be: 
(1)  that  the  law  will  not  permit  a  man  to  avail 
of  bis  own  wrong;  and  (S)  that  tbe  law  will 
not  distuih  Tested  property  rights  or  the  settled 
order  and  condition  of  things  without  the 
moving  party  establishing  his  right  by  th« 
more  weighty,  tbe  more  credible,  and  more 
trustworthy  leatimony. 

Hetl  V.  Otanding.  43  Pa.  498,  82  Am.  Dea 
587;  Bjier*  v.  Wattaee  (Tex.)  28  &  W.  Rep. 
105& 

Tbe  conris  In  following  the  rule  throwing 

the  burden  of  proof  upon  the  defendant  have 
iiDConaciously  fallen  into  an  error  of  trpating 
the  defense  u  one  in  the  nature  of  a  plea  in 
confession  and  avoi  iance. 

If  contributory  negligence  existed  then  plain- 
tiff never  at  any  time  btid  a  legal  demand,  and 
no  right  of  action  ever  existed  against  which  a 
pica  of  confession  and  avoidance  could  operate. 

MeManus  v.  Wallis,  63  Tex.  534. 

The  presumption  of  tbe  absence  of  contriba- 
tory  negligence  is  only  applicable  in  a  case 
where  ibe  circumstances  of  the  plaintiff's  con- 
nection with  bis  own  injury  are  shown,  and 
where  those  ctrcumstances  do  not  in  themselves 
raise  against  him  an  Inference  of  negligence, 
and  it  u  only  effective  In  that  character  of  case 
to  cast  upon  the  defendant  tbe  burden  of  In- 
troducing proof  to  show  affirmatively  the  neg- 
ligence of  the  plaintiff,  and  If  pertinent  evi- 
dence on  this  issue  is  offered  this  presumptiuo 
drops  out  of  the  case  for  all  practical  purposes, 
and  It  Is  a  simple  Question  of  prei>oadeiance 
of  testimony  on  the  issue  as  made  by  the  evi- 
dence. 

Tejas  AN.  O,  R.  Oo.  v.  Orowder,  63  Tex. 
602;  Moberly  v.  Kanta$  City,  8t.  J.  AO.  B.B, 
Co.  98  Mo.  188;  Ryan  v.  Mitsouri,  R.  eft  T.  R. 
Co.  65  Tex.  18,  67  Am.  Rep.  589;  Supreme 
Council.  A.  L.ofH.  v.  Andert>on,  61Ter.  300. 

That  plaintiff  must  show  absence  of  con- 
tributory negligence  is  stated  In,  Texaedlf.  0. 
R.  Oo.  T.  Crovder,  eupra;  Te.ra»  dt  P.  R.  Co. 
V.  Bradford.  66  Tex.  786.  69  Am.  Rep.  739; 
St.  Louis,  A.  <fc  T.  R.  Oo.  v.  Denny,  6  Tex. 
Civ.  App.  867;  Miuouri  Pae.  R,  Co.  v.  Bait- 
lell,  69  Tex,  82;  Jntemationat  db  0.  y.  R.  Oo. 
V.  Kuehn,  70  Tex.  686;  Texa*  db  P.  R.  Go.  r. 
Morin,  66  Tex.  184;  JV«m  A  P.  B.  Oo. 
Qeiyer,  79  Tex.  18;  Mnanuri  Pite.  R.  Oo, 
V.  Porter,  78  Tex.  806;  STiasouri  Pac.  R.  Go. 
V.  Fornnav,  73  Tex.  HII;  Uu'f,  C.  A  8.  F. 
R.  Co.  V.  Scott  iTex.)  27  8.  W.  Rt-p.  827;  Ball 
V.  El  Paao,  5  Tex.  Civ.  App.  221;  Oulf,  C.  A 
S.  F.  R  Co.  V.  Riordan  (Tex.)  32  8.  W.  Ren. 
522;  OulJ,  O.  A  8.  F.  B.  Oo,  v.  AUbiight 
(Tex  )  20  S.  W.  Hep.  251. 

Tbe  doc'rinc  of  Dallat  A  W.  B.  Oo.  t. 
Sficker,  61  Tex.  427,  48  Am.  Rep.  297,  is  sap- 

Suited  not  only  by  the  text  of  Wharton  on 
'eullgence,  but  by  Cooley  on  Torts,  p.  678, 
and  3  Thompson  on  Negligence,  p.  1171^. 

4  Am.  t!eEDg.  Encyclop.  Law, pp.  92.83;  Bal- 
timore A  0.  R.  Oo.  V.  Whitaere,  86  Ohio 
627:  New  Jersey  Exp  Co.  v.  NiehoU,  88  N.  J. 
L.  484;  Wint/iip  v.  Er.fleld,  42  N.  H.  197; 
PitUbuTvh,  C.  A  8t.  I..  R.  Go,  v.  Noel,  77Ind. 
110;  PrideaiiX  v.  Mineral  P»int.  43  WU.  5^ 
28  Am.  Rep.  668;  Starry  v.  Duiugue  A&W. 
B.  Oo.  SI  Iowa.  419;  LouiteOb  d  N.KO» 
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T.  Tttfcafra,  21  Fla.  700;  SeRrbai  v.  Central 
tae.B.Oo.9A  Cal.  820 

Id  every  Texas  case  where  tbe  court  refera 
to  the  buraeD  of  proof  being  on  tbe  defcodant 
MM  to  GODtribulory  DegHgence,  tbe  term  ia  used 
to  the  sense  of  tbe  burden  of  Introdudng  lestf- 
mony  on  tbe  issue. 

Wbaterer  may  be  tbe  general  mle,  the  same 
has  always  been  qnalifled  In  this  state— that 
where  plaintiff's  own  case  discloBes  a  suspicion 
of,  an  inference  of,  any  evidence  of,  contribu- 
tory negligence,  tbe  burden  is  on  him  on  tbe 
whole  case  to  establish  abamce  of  i>«gllgence 
OD  hi*  part. 

Mmrt.  GvioB  *  Tnlgr  and  Fiahar  * 
Town««  for  defendant  in  error. 

DoBHUui*  J.,  delirered  the  opinion  of  the 

eourt: 

This  suit  waa  brought  by  T.  D.  Sbieder 
aealDSt  the  Oulf,  Colorado  A  Santa  F6  Rail- 
way Company  to  reooTer  damages  for  injuriea 
inflicted  upon  pislntttl's  wife  in  a  collision 
between  one  of  the  trains  of  defendant  and 
tbe  baggy  In  which  Mrs.  Bhleder  was  riding 
at  the  tuteraection  of  a  public  street  with  the 
railroad  in  the  town  of  Ballinger  on  the  I7th 
day  of  April,  1893.  The  railroad  ran  east 
and  west,  and  the  street  crossed  same  at  rigbt 
angles.  The  railroad  at  said  intersection  bad 
two  tracks  parallel  with  each  other,  about  46 
feet  apart ;  tbe  main  track  being  on  the  north 
and  the  side  track  on  the  south.  On  said 
side  track,  just  east  of  the  crossing,  stood  a 
number  of  box  cars.  Mra.  Sbieder  and  Mrs. 
Younger  approached  Bald  crossing  from  tbe 
•ouUi,  In  said  buggy,  the  horse  being  In  a 
■low  trot,  and  pasaed  over  aald  side  track 
Just  west  of  tbe  box  cars,  and  at  the  same 
time  an  engine  with  caboose  sttached  ap- 
proached said  crossing  on  the  main  track 
from  tbe  east.  Plaiotia's  testimoDy  tends  to 
abow  that  as  the  buggy  crossed  the  side  track 
Mrs.  Sbieder,  who  was  driTlng,  raised  up  in 
the  bugsy,  and  looked  in  tbe  direction  of  the 
approacBing  train,  and  then  pulled  the  horse 
to  the  left,  whereupon  the  borse,  becoming 
unmanageable,  plunged  forward  acroaa  the 
main  track,  brlDging  the  buggy  onto  same 
just  In  time  to  collide  with  the  engine, 
whicb  threw  Mrs.  Sbieder  about  74  feet  and 
Mrs.  Younger  about  55  feet,  greatly  injuring 
tbe  former,  and  killing  tbe  latter.  Some  of 
the  employ^a  of  defendant  on  the  train  appear 
to  have  dfsoovered  the  horse  as  be  came  over 
tbe  side  track  from  behind  the  cars,  but  tbe 
engineer  testlQed  that  be  was  not  aware  of 
tbe  presence  of  the  buggy  until  the  engine 
struck  it,  and  that  be  did  not  make  any  eaort 
to  stop  for  that  reason.  There  waa  much 
conflict  In  the  testimony  aa  to  whether  Uie 
bell  was  ringing  as  the  engine  approached 
the  crossing,  and  as  to  the  speed  of  the  train. 
Mrs.  Sbieder  bas  no  recollection  of  tbe  ac- 
cident, and  does  not  ever  remember  being 
with  or  seeing  Mrs.  Younger  on  tbe  day  of 
her  death.  Verdict  and  Judgment  for  plain- 
tiff was  affirmed  by  the  court  of  cItU  ap- 
peals. 

The  court  below  charged  the  jury  that  the 
burden  of  proof  waa  upon  defendant  railroad 
to  establish  contributory  negligence  oo  the 
part  of  Mrs.  Sbieder.  This  charge  Is  assigned 
tSLH.  A. 


as  error.  There  Is  much  conflict  of  authority 
upon  the  question  as  to  whether  the  burden 
of  proof,  upon  tbe  Issue  of  contributory  neg- 
ligence, rests  upon  plaiotifl  or  defendant. 
The  confusion  resnltlng  Is  intenaifled  by  the 
fact  that  few,  if  any.  juriadlctions  can  be 
found  in  whidi  tbe  decisions  of  the  courts  of 
last  resort  can  be  entirely  reconciled  upon 
this  important  question.  A  careful  examina- 
tion of  the  cases  leads  us  to  tbe  conclusion 
tbat  much  of  the  apparent  conflict  In  the  de- 
cisions of  any  particular  state  is  due  to  tbe 
fact  that  the' courts,  in  deciding  Individual 
causes,  have  sometimes  relied  upon  the  au- 
thority of  decisions  by  courts  holding  a  dif- 
ferent  view  of  the  law  as  to  burden  of  proof ; 
such  difference  not  appearing  on  the  face  of 
the  opinions,  but  lurking  in  tbe  principle 
upon  which  they  are  baaed.  Tbe  two  classes 
01  decisions,  and  tbe  reasons  by  whicb  they 
are  respectivelv  supported,  are  essentially 
uita^nistlc.  They  start  from  different 
premises,  and  logically  arrive  at  different  re- 
sults, and  therefore  the  citation  of  one  to  sup- 
port tbe  other  generally  leads  to  confusion. 
Mr.  Beach,  who  undertakes  to  defend  the  rule 
imposing  tbe  burden  on  tbe  plaintiff,  asserts 
that  It  is  supported  by  "the  decided  weight 
of  authority,"  and  declares  it  to  be  tbe  doc- 
trine in  Massachusetts,  Maine,  Mississippi, 
Louisiana.  North  Carolina,  Michigan,  Ore- 
goo,  Illinois,  Connecticut,  Iowa,  Indiana, 
and  probably  New  York,  but  candidly  ad- 
mits tbat  the  contrary  Is  tbe  settled  rule  in 
England,  tbe  Supreme  Court  of  the  United 
States,  Alabama,  California,  Georgia,  Ken- 
tucky, Kansas,  Maryland,  Minnesota,  Mia- 
sourl.  New  Hampshire,  New  Jersey,  Ne- 
braska, Ohio,  Pennsylvania,  Rhcde  laland. 
South  Carolina,  Texas,  Wisconsin,  West 
Virginia,  Vermont,  and  Colorado,  and  is  tbe 
opinion  of  tbe  text-writers.  Beach,  Contrib. 
Nag.  g  156.  etc.  The  burden  was  first  held 
to  be  upon  plaintiff  by  the  supreme  court  of 
Massacbusetts  In  1881,  in  Lane  v.  CrombU, 
12  Pick.  177,  in  which  case  the  court  held 
tbat  tbe  trial  court  erred  In  charging  tbe  jury 
that  the  burden  of  proof  waa  upon  defendant 
to  establish  plaintiff's  contributory  negli- 
gence, relying  for  authority  upon  the  case  of 
Butterjield  v.  Furreatgr,  11  East,  60,  decided 
in  tbe  court  of  king's  bench  In  1809.  We 
do  not  think  tbe  last- mentioned  case  can  be 
construed  to  support  the  Massachuaatta  court. 
In  that  case  "plaintiff  left  a  public  bonse, 
not  far  distant  from  the  place  in  question, 
at  eight  o'clock  In  the  evening.  In  August, 
when  they  were  just  beginning  to  light  the 
candles,  but  while  there  was  light  enough 
lefttodlscern  the  obstruction  at  one  btindrad 
yards  distance ;  and  tbe  witness  who  proved 
this  aald  that.  If  plaintiff  had  not  been  rid- 
ing very  hard,  he  might  have  observed  and 
avoided  it  (the  obstruction  in  tbe  street). 
Tbe  plaintiff,  however,  who  was  riding  vio- 
lently, did  not  observe  it,  but  rode  against 
it,  and  fell  with  his  horse,  and  was  much 
hurt  in  consequence  of  the  accident."  On 
this  evidence.  Bailey,  J.,  directed  the  jury 
"that,  if  a  person  riding  with  reasonable  and 
ordinary  care  could  have  seen  and  avoided 
the  obstmctlon,  and  If  they  were  satisfied 
that  the  plaintiff  waa  riding  along  the  street 
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extremely  hard,  and  without  ordinary  core, 
they  should  find  a  verdict  for  the  defendant 
which  they  accordingly  did.  The  only  quee- 
tlon  before  the  court  web  the  correctness  of 
the  charge,  which  did  uot  instruct  as  to  the 
burdeu  of  proof,  and  tba  opinion  approrlng 
the  charge  does  not  undertaVa  to  discuss  such 
question.  By  giving  this  case  a  construc- 
tion not  warranted  by  the  sole  question  be- 
fore the  court  and  not  given  it  In  Eneland, 
the  supreme  court  of  Massachusetts  adopted 
a  rule  which,  being  followed  by  the  courts 
above  cited,  has  produced  much  confusion  in 
Amerclan  jurisprudence.  Hr.  Beach  virtu- 
ally admits  that  the  strongest  defense  of  the 
rule  is  contained  in  the  following  language 
of  Storrs.  J.,  In  Park  t.  O'Brien,  88  Conn. 
845:  "The  reason  of  the  rule  Is  that  the 
plaintiff  must  prove  all  the  facts  which  are 
necessary  to  entitle  him  to  recover,  and  this 
is  one  of  those  facts.  It  was  necessary  for 
the  plaintiff  to  prove— Firat.  negligence  on 
the  part  of  the  defendant,  in  respect  to  the 
collision  alleged  ;  and,  secondly,  that  the  In- 
jury  to  the  plaiutifF  occurred  in  the  conse- 
quence of  that  negligence.  But.  in  order  to 
prove  this  latter  part,  the  plaintiff  must  show 
that  such  injury  was  not  caused,  iu  whole  or 
in  part,  by  his  own  negligence  ;  for,  although 
tiie  defendant  was  guilty  of  negligence.  If 
the  plaintiff's  negligence  contributed  essen- 
tittlly  to  the  Injury,  It  is  obvious  that  it  did 
not  occur  by  reason  of  the  defendant's  neg- 
licence.  Therefore  the  plaintiff  would  not 
prove  enough  to  entitle  blm  to  recover  by 
merely  sliowing  negligence  on  the  part  of  the 
defendant,  but  he  must  go  further,  and  also 
prove  the  injury  to  have  been  caiisad  by  such 
negligence,  by  showing  a  want  of  contribu- 
tory n^eli^ence  on  his  own  part,  contribut- 
ing materially  to  the  Injury.  Hence,  to  say 
that  the  plaintiff  must  show  the  latter  Is  only 
flaying  tliat  he  must  show  that  the  injury  was 
owine  to  the  negligence  of  the  defendant." 
We  think  this  reasoning  fallacioufl.  It  as- 
aumes  that  plaintiff  cannot  recover  unless  it 
appears  that  the  injury  was  caused  solely  by 
the  negligence  of  defendant,  when  the  law 
Is  that  he  may  recover  when  defendant's  neg- 
ligence Is  only  one  of  several  contributing 
causes ;  the  defendant  being  able  to  defend, 
where  one  of  such  causes  is  plaintiff's  neg- 
ligence, not  on  the  ground  that  hfs  own  neg- 
ligence was  not  the  sole  cause  of  the  injury, 
but  upon  the  ground  tlist  the  law  will  not 
permit,  plaintiff  to  recover  where  It  is  sliown 
that  liis  own  wrongful  or  negligent  act  con- 
tributed to  the  Injury.  Tlie  real  ground  upon 
which  the  rule  is  based  is  the  assumption 
that  the  law,  from  the  fact  that  plaintiff  was 
Injured,  raises  a  prima  facie  preBumption 
that  he  was  guilty  of  negligence  oontritmt- 
Ing  thereto.  If  ttils  assumption  be  correct, 
then  it  follows  that  before  be  can  recover  he 
must  show  that  he  was  not  guilty  of  con- 
tributory negligence.  Weareof  Lheoplnlon 
that  the  law  raises  no  presumption  of  neg- 
ligence, from  the  mere  net  of  injury,  againat 
either  Uie  plaintiff  or  the  defendant.  Neg- 
ligence, like  fraud,  Is  a  species  of  wrong, 
and  will  not  be  presumed.  The  rule  aeems 
to  be  well  settled  that  it  is  not  necessary  for 
the  plaintiff  Id.  his  petition  to  negative, 
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either  by  facts  stated  or  by  express  avenneat. 

the  existence  of  contributory  negligence  oa 
his  part.    This  was  held  by  Duer,  J.,  in  185& 
{Johnton  v.  Sudton  River  it.  Co.  6  Duer,  82)  ; 
by  the  supreme  court  of  California  in  1874 
(fiobinaon  v.  We^em  Pm.  R.  Oo.  48  Cal. 
426) ;  by  Chief  Jiutiee  Roberts  In  1878  (Tom 
dP.  R.  Co.  V.  Murphy,  46  Tex.  360,  2«  Am, 
Rep.  379 :  ^tmtfon  A  T.  C,  B.  Co.  v.  Gotet-r^ 
67  Tex.  808).    And  Lord  Penzance,  in  1878. 
In  delivering  his  opinion  In  the  house  of 
lords  la  the  leading  case  of  DuUin^  W.  A 
W.  B.  (h.      Stattery,  8  App.  Caa.  1180. 
said,  "I  think  I  may  safely  say  that  no  iticlk 
declaration  was  ever  seen."   We  have  been 
able  to  Snd  no  case  where  snch  pleading  has 
been  required,  except  In  a  few  of  those 
states  where  the  buraeo  of  proof  Is  upon 
plaintiff  to  show  that  he  was  not  guilty 
of  contributory  negligence.    Since  these 
states  have  changed  the  well  established  uid 
logical  rule  of  evidence  at  common  law, 
consistency  would  seem  to  lequire  a  oat- 
responding  change  In  the  rule  of  pleading; 
but  It  seems  that  only  a  few  of  them  have  so 
ruled.    As  said  In  the  Statterp  Caae,  above 
referred  to:   "If  any  such  burthen  lay  upon 
the  platntiff,  It  would  certainly  have  been 
necessary  for  him,  in  the  days  when  plead- 
ings were  required  to  be  more  precise  and 
strictly  accurate  than  perhaps  they  are  now, 
to  allege  In  his  declaration  that  the  accident 
happened  without  any  such  negligence  oa 
his  own  part  as  contributed  to  cause  it.  And 
yet  I  think  I  may  safely  say  no  such  declara- 
tion was  ever  seen."     See  also  Je^fuon  f. 
Hudson  lUver  B.  Co.  5  Duer.  26. 

We  are  of  the  opinion  that  the  great  weight 
of  authority,  as  well  as  the  reason  of  the 
law,  is  in  favor  of  the  rule  which  imposes 
the  burden  of  proof  upon  defendant  to  es- 
tablish plaintiff's  contributory  negligence, 
and  it  may  be  considered  the  settled  law  In 
this  state.  Texat  dt  P.  B.  Co.  t.  Aturphg, 
46  Tex.  860,  26  Am.  Rep.  272 ;  Hnuton  A  f. 
C.  B.  Co.  T.  Covatir,  67  Tex.  800 :  D(Mat  S 
W.  R.  Co.  V.  Spieker.  61  Tex.  4M,  48  Am. 
Rep.  297;  Gulf,  0.  <ft  B.  P.  R.  Go.  v. 
Rtdeker,  67  Tex.  189,  60  Am.  Rep.  20;  San 
Antonio  <£  A.  Pott  R.  Go.  v.  Bennett,  76 
Tex.  1S3.  It  cannot  be  dented  that  the  opin- 
ions of  this  court  in  the  cases  of  TThUm* 
V.  Herron,  23  Tex.  66,  and  Ttxat  eft  S.  0. 
R.  Co.  V.  Crowder,  68  Tex.  608,  and  76 
Tex.  600,  contain  language  showing  that  the 
learned  judges  delivering  same  favored  the 
reasoning  oitbe  Maasachusetts  abd  Connec- 
ticut  courts,  and  from  an  examination  of  the 
opinions  and  briefs  of  conusel  tt  appears 
that  cases  from  those  wurts  were  relied  upon. 
It  does  not  clearly  appear  that  tbe  question 
of  burden  of  proof  was  before  the  court  in 
the  case  of  Waiker  v.  Berron,  and  In  the 
Ofoader  Caset  the  court  held  that  the  facts 
were  not  sufficient  to  show  defendant's  neg- 
ligence, and,  since  the  cases  must  have  been  ^ 
disposed  of  upon  that  ground,  it  Is  probable  * 
that  the  question  of  burden  of  pcoof  <m  ths 
issue  of  contributory  negligence  not  re- 
ceive a  very  careful  examination.  This  ap- 
pears more  probable  when  we  consider  that 
the  learned  judge  who  delivered  the  optnioD 
In  the  Cfrowdtr  GbM.  68  Tex,  608,  also  d« 
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llvered  the  opinion  In  tbe  Sjpidcer  Que,  61 
Tex.  489,  48  Am.  Rep.  297.  and  was  a  mem- 
tm  of  the  court  when  the  RedeJcer  Caae,  07 
Te:c.  189,  60  Am.  Rep.  20,  was  decided,— 
In  both  of  which  it  was  ezpreasly  held  that 
the  burden  of  proof  was  upon  defendant,— 
and  was  chief  justice  of  this  court  when  the 
opinion  of  the  commission  of  appeals  in  the 
BenTi6tt  CcM,  76  Tex.  1S8,  was  adopted,  hold- 
ing tbe  same  view.  We  understand  that  two 
qtiestioDB  were  decided  in  Murray  r.  Ov,^, 
C.  dk  8.  F.  R.  Co.,  78  Tex.  3,— First,  that 
tbe  evidence  was  sufficient  to  eustain  the 
Terdict  on  tbe  Issue  of  contributory  neKH- 
gence;  and,  second,  that  tbe  evidence  on 
iuch  issue  was  admissible  under  tbe  general 
denial,  the  special  plea  of  contributory  neg- 
ligence haTiog  been  held  defective.  It  Is  not 
necessary  for  us  to  determine  here  in  what 
class  of  cases  a  special  plea  of  contributory 
negligence  is  required,  but  it  seems  generally 
to  De  admissible  In  many  jurisdictions  under 
the  general  denial,  even  where  the  burden  of 
proof  is  on  defendant.  See  Slattery  Gate, 
tupra;  Soeim  v.  Weitheridt,  S2  HInn.  168. 
To  the  general  rule  imposing  upw  tbe  de- 
fendant the  burden  of  proof  on  the  Issue  of 
contributory  negligence  there  appear  to  be, 
in  the  very  nature  of  things,  two  well-defined 
exceptions:  First.  Where  the  legal  effect 
of  tbe  facts  stated  In  the  petition  is  such  as 
to  establish  prima  facie  negligence  on  the 
part  of  plaintiff  as  a  matter  of  law,  then  be 
must  plead  and  prove  such  other  facts  as  will 
rebut  such  legal  presumption.  The  plain 
reason  is  that  by  pleadlnir  facts  which,  as  a 
matter  of  law,  establisir  his  contributory 
negligence,  be  has  made  a  prima  facie  defense 
to  his  cause  of  action  whldi  will  be  accepted 
as  true  ag^nst  him,  both  <m  demnrrer  and  as 
evidence  on  the  trial,  unless  be  pleads  and 
proves  such  other  facts  and  circumstances  that 
tbe  court  cannot,  as  a  matter  of  taw,  hold 
him  guilty  of  contributory  negligence. 
When  he  has  done  this,  be  has  made  a  case 
which  must  be  submitted  to  the  jury.  For 
Instance,  if  plaintiff's  petition  shows  that  he 
was  Injured  by  defendant's  cars  while  on  the 
track,  under  circumstances  which  In  law 
would  make  him  a  trespaiser  prima  facie, 
then  the  law  would  raise  a  presumption  of 
contributory  negligence  against  him  for 
which  bis  petition  would  be  bad  on  demurrer ; 
and  it  would  be  necessary  for  bim  to  plead 
some  fact  or  circunistance  rebutting  sncb 
presumption,— such  as  that  he  was,  after 
going  upon  tbe  track,  stricken  down  by  some 
providential  cause,  — in  order  to  save  his  peti- 
tion, and  on  tbe  trial  the  burden  would  be 
upon  him  to  establish  such  cause.  Texas  A 
P.  K  Co.  T.  Murphy,  and  other  cases  above 
cited ;  Soutton  AT.  0.  R.  Oo,  v.  8ympkin$, 
54  Tex.  018;  88  Am.  Rep.  682.  Second. 
When  the  nndlspoted  evidence  adduced  on 
tile  trial  establishes  prima  facie  as  a  matter 
of  law  contributor;  negligence  on  the  part 
of  plaintiff,  then  thebu^en  of  proof  is  upon 
him  to  Bho^  facts  from  which  the  jury  upon 
the  whole  case  may  find  bim  free  from  neg- 
ligence ;  otherwise  the  court  may  Instruct  a 
verdict  fot-  defendant,  there  being  no  issue 
of  fact  for  tbe  Jury.  Semeihm  8S»  AtUoaio 
J  A.  Fam'-n.  Co.  (Tex.)  (recently  decided 
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by  this  court)  27  8.  W.  Rep.  029,  and  cubb 
cited ;  Catttdy  v.  Anma,  13  R.  I.  447,  84  Am. 
Rep.  690 :  Eoutton  d  T.  0.  R.  Go.  v.  8ymp- 
kin;  54  Tex.  618,  88  Am.  Rep.  632.  Let  us 
apply  these  principles  to  the  case  at  bar. 
Piaintifl's  wife  was  traveling  in  a  buggy 
along  a  public  street  when  Injured.  8te 
evidently  knew  the  track  was  there,  for  she 
lived  in  view  of  and  near  tbe  crossing.  There 
is  no  proof  as  to  whether  she  saw  or  beard 
the  engine  coming  until  she  crossed  the  side 
track,  though  there  was  some  disputed  evi- 
dence as  to  whether  the  whistle  was  blown 
some  distance  back,  and  as  to  whether  tbe 
bell  was  ringing  as  the  engine  approached  tbe 
crossing.  The  testimony  showed  that  ber 
view  of  the  approaching  engine  was  par- 
tially, if  not  entirely,  obstructed,  until  she 
crossed  the  side  track,  when  she  appears  to 
have  discovered  the  train,  and  tried  to  turn 
tbe  horse,  which,  becoming  frightened  by  the 
approaching  engine,  Jumped  onto  the  track. 
We  have  seen  that  the  law  rises  no  presump- 
tlOD  of  negligence  from  the  fact  of  Injury. 
Are  there  any  other  facta  fnun  which  a  le^^l 
presumption  of  negligence  on  the  part  of 
Ml B.  Shieder arises?  Wetbinknot.  Shehad 
tbe  same  right  to  travel  on  tbe  street  as  the 
defendant  bad  to  cross  It,  and  therefore  there 
was  nothing  prima  facie  wrongful  or  neglt- 
gent  in  her  being  there.  It  cannot  be  said  aa 
a  matter  of  law  that  any  one  or  more  things 
she  did  or  failed  to  do  were  prima  facie  the 
failure  to  use  such  care  and  caution  as  a  rea- 
sonably prudent  person  would  have  exercised 
under  like  circumstances.  No  fact  or  group 
of  facta  can  be  gathered  from  the  plaintiff's 
pleading  or  from  tbe  undisputed  evidence 
from  which  the  law  can  be  said  to  raise  a 
prima  facie  presumption  of  negligence  on  the 
part  of  Mrs.  Bhleder,  and  thereiOTe  the  case 
does  not  come  within  either  of  the  two  ex- 
ceptions above  noticed  to  tbe  general  rule  Im- 
posing upon  tbe  defendant  the  burden  of 
proof  upon  the  issue  of  contributory  negli- 
gence. But  defendant  contends  that  plain- 
tiff's evidence  expr^s  Mrs.  Shieder  to  a 
"suspicion  of  negligence,"  and  that,  there- 
fore, under  the  rule  stated  by  Mr.  Wharton, 
and  quoted  with  approval  In  the  Spicker  Cote. 
61  Tex.  429,  48  Am.  Rep.  397,  tbe  burden 
of  proof  was  upon  plaintiff.  The  rule  re- 
ferred to  Is  stated  by  Mr.  Wharton  In  his 
work  on  Law  of  Negligence  (2d  ed.  g  426) 
as  follows:  "No  doubt  where.  In  an  action 
for  injuries  caused  by  failure  of  duty  on  the 
part  of  the  defendant,  tbe  failure  of  duty 
and  the  injury  are  shown  by  tbe  plaintiff, 
and  there  is  nothing  that  implies  that  he 
brought  on  the  Injury  by  his  own  ne^igence, 
then  the  burden  is  on  the  defendant  to  prove 
that  the  plaintiff  was  guilty  of  such  negli- 
gence. On  the  other  band,  when  tbe  plain- 
tiff's own  case  exposes  him  to  anaplclon  of 
negligence,  then  he  must  clear  off  such  bub- 
piclon.  ^  For  authority  he  refers  to  the  opin- 
ion of  Sbarswood,  J. .  In  Hayt  v.  Oallagher, 
72  Pa.  140,  decided  in  1872,  which  oplnioa 
seems  to  us  aa  being  directly  opposed  to  the 
rule  stated  by  Mr.  Wharton,  or  rather  to  that 
part  of  it  relating  to  "suspicion  of  negll- 

Sence,*  relied  upon  here.  The  facts  were 
lat  Haya  had  conitnicted  a  bridge  acroH  a. 
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out,  and  allowed  the  hand  rails  to  become 
decayed  and  torn  away,  whereby  ft  became 
dftDgeroua  to  travelers  by  oiglit;  and  Qal- 
lagher,  on  adark  n\ght,  though  living  in  the 
neighborhood,  and  being  familiar  with  the 
condition  of  the  bridge,  undertook  to  cross 
same,  and  fell  off,  whereby  he  was  Injured. 
He  was  found  lying  In  the  cut,  and  stated 
that  he  had  fallen  off  the  bridge.  This  was 
all  the  evidence,  and  though  plaintiff.  Gal- 
lagiier,  was  in  court  during  the  trial,  he  did 
not  testify  or  give  any  explanation  whaterer 
aa  to  how  the  accident  happened.  Gal lagher 
recovered  judgment,  and  Hays  appealed  upon 
the  refusal  of  the  court  below  to  afllrm  the 
fifth  point  made  by  him,  which  was  as  fol- 
lows :  "The  fact  that  the  plaiutiff  was  found 
in  the  cut.  under  or  near  the  bridge  between 
the  hours  of  11  and  1  o'clock  at  night,  and 
■ayiag  that  he  had  fallen  off  the  bridge, 
without  any  explanation  of  where  he  had 
been  or  was  going,  or  for  what  purpose  he 
was  on  the  bridge  at  that  hour,  or  of  the  time 
or  manner  or  cause  of  his  falling  off.  Is  not 
sufficient  to  sustain  his  action  for  Injuries 
occasioned  by  his  fall."  The  court  held 
"that,  though  there  was  no  evidence  of  the 
precise  circumstances  of  the  accident,  still 
plaintiff  had  made  out  a  prima  facie  case 
without  his  own  testimony,  and  was  not 
bound  to  offer  himself  oa  a  witness,  but  that 
defendant  should  have  called  him  if  he 
wished  the  facts  developed, "  and  affirmed  the 
judgment.  Thompson,  C%.  J.,  dissented  on 
the  ground  "tliat  Oie  bridge  was  only  eight 
or  ten  feet  long  and  was  eighteen  feet  wide, 
and  that  the  plaintiff  was  perfectly  well  ac- 
quainted with  It;  that  some  evidence  ought 
to  have  been  given  to  clear  him  of  negli- 
gence. "  It  appears  that  the  chief  justice  was 
fnclined  to  the  Massachusetts  rule,  but,  how- 
-ever  this  may  be,  we  do  not  construe  the  case 
as  supporting  the  rule  aa  stated.  Mr.  Whar- 
ton does  not  explain  or  indicate  In  any  way 
what  legal  Idea  he  intended  to  express  oy  the 
phrase,  "  when  the  plaintiff's  own  case  ex- 
poses bim  to  suspicion  of  negligence,"  or 
what  amount  or  character  of  testimony  or 
proof  of  negligence  would  create  such  sus- 
ptcion.  The  word  "suspicion"  is  defined  as 
Doing  "the  imagination  of  the  existence  of 
■something  without  proof,  or  upon  very  slfglit 
evidence  or  upon  no  evidence  at  all.**  If  tliis 
be  the  meaning  of  the  rule,  It  is  practically 
the  same  as  that  which  places  the  burden  of 
proof  upon  plaintiff  in  all  cases  upon  the  is- 
sue of  contributory  negligence,  for  an  acci- 
dent could  rarely  occur  but  that  there  would 
besomcsliKTht  evidenreof  negligence  on  part 
of  plaintiff.  Counsel  for  defendant  ingen- 
iously argue  that  a  suspicion  of  contributory 
negligt^nce  is  raised  by  clrcumBtances  attend- 
ing plaintiff's  case,  though  such  circum- 
Btabces  fall  short  of  tliat  q^nantum  of  proof 
necessary  to  support  a  verdict  against  plain- 
tiff on  toe  Issue  of  bis  contributory  negli- 
gence, for  they  say,  "Certainly  It  VlU  take 
more  than  a  mere  suspicion  of  contributory 
negligence  to  support  a  finding  to  that  ef- 
fect." This  is  equivalent  to  the  proposition 
that  the  burden  Is  upon  plaintiff  to  disprove 
the  existence  of  c<mtributory  negligence  on  ' 
his  part  before  any  testimony  has  Been  of- 1 
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fered  which  would  authorize  the  court  to  sub- 
mit the  Issue  to  the  jury,  and  brings  us 
flgain,  for  all  practical  purpcwes,  to  the  rule 
imposing  the  burden  on  plaintiff  in  all  cases. 
If  the  rule  stated  by  Mr.  Wharton  means  any 
more  than  that  condition  of  pleading  or  proof 
necesoury  to  bring  plaintiff  within  one  of  the 
two  exceptions  to  the  general  rule  above 
stated,  we  arc  not  prepar^  to  follow  it.  We 
are  of  the  opinion,  therefore,  that  the  trial 
court  correctly  charged  the  Juiy  that  the  bur- 
den of  proof  was  upon  defendant  to  establish 
contributory  negligence  on  part  of  plaintiff's 
wife. 

The  next  assignment  of  error  is  as  follows : 
"The  court  erred  In  overruling  defendant's 
motion  for  new  trial  on  the  twenty -fourth 
ground  thereof,  as  follows:  'Because  tbe 
verdict  of  the  jury  is  contrary  to  the  law  and 
the  evidence  in  this:  That  the  undisputed 
evidence  shows  that  plaintiff's  Wife,  with- 
out looking  or  listening  for  an  approaching 
train,  and  without  making  any  ^ort  to  dis- 
cover a  train  approaching  on  defendant's 
track,  when  upon  the  track  at  tbe  point  of 
the  crossing  where  the  accident  occurred,  and 
was  struck  by  a  train,  when  by  the  use  of 
ordinary  care  she  could  have  prevented  the 
same,  and  that  plaintiff  is,  therefore,  not  en- 
titled to  recover.'  This  court  having  no 
power  to  pass  upon  the  sufficiency  of  evi- 
dence, and  the  burden  of  proof  being  upon 
ilefendaot  to  establish  contributory  negli- 
gence on  the  part  of  Mrs.  Shleder,  the  sole 
question  we  can  consider  is  whether  the  evi- 
dence, as  a  matter  of  law,  establishes  con- 
tributory negligence  on  her  port ;  or,  in  other 
words,  stiould  the  court  have  instructed  a  ver- 
dict for  defendant  upon  the  ground  that  her 
contributory  negligence  was,  under  tbe  state 
of  tbe  proof,  no  longer  a  question  of  fact  for 
the  jury,  but  of  law  for  the  court. "  We  can- 
not say.  as  matter  of  law.  that  tbe  Jury  should 
have  found  that  plaintiff's  wife  did  not  use 
such  care  and  caution  as  a  reasonably  prudent 
person  would  liave  used  under  like  circum- 
stances. They  may  have  considered  that  tlie 
use  of  reasonable  care  would  not  have  dis- 
covered the  approach  of  an  extra,  which  they 
were  not  expecting,  especially  since  their 
view  was  so  much  obstructed  that  the  em- 
ploy^ on  the  train  could  not  see  the  horse 
and  buggy  with  top  up  until  after  it  crosbed 
the  side  track,  and  since  there  was  such  con- 
SIct  of  testimony  as  to  tbe  speed  and  noise 
made  by  the  train.  If  the  jury  found  Uiem 
not  guflty  of  negligence  until  they  crossed 
the  Bide  track,  then  it  would  be  difficult  to 
argue  tliat,  as  a  matter  of  law,  Mrs.  Shieder 
failed  to  act  thereafter  as  a  reasonably  pru- 
dent person,  for  she  seems  to  have  tried  to 
turn  the  horse  from  tbe  track,  and  ought  not 
to  be  held  reaponsible  for  tlie  fright  of  the 
animal,  caused  by  defendant's  negligent  act 
in  running  the  train  upon  him.  It  would  be 
a  clear  invasion  of  the  province  of  tbe  Jury 
for  tills  onirt  to  hold  as  a  matter  of  law  that 
plaintiff's  wife  was  guilty  of  negligence. 
The  Siaitery  date,  above  citedf  Is  probably 
one  of  the  best  considered  to  be  found  In  the 
books  on  the  question  as  to  tbe  power  of  a 
'  court  having  jurisdiction  of  qu«rtlons  of  law 
I  only,  to  set  aside  a  verdict  for  want  of  erl- 
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denoe.  The  evidence  of  contributory  negli- 
gence of  the  deceased  in  that  case  was  much 
stronger.  In  our  opinion,  Uian  here,  but  the 
Terdiet  was  allowed  to  stand,  because  there 
was  no  conclusive  evidence  of  negliKcnce  on 
part  of  deceased.  Bobiruon  t.  Wett&m  Pae. 
R  Co.  48  Cal.  430;  Mititntri  Ptu.  &  Of.  v. 
Lee,  70  Tex.  SOI. 

Error  is  assigned  on  the  refusal  of  the  court 
to  give  a  number  of  special  charges  asked  by 
de^udant,  one  of  which  is  as  follows:  "It 
was  the  duty  of  plaintifl's  wife  to  look  for 
an  approaching  train  when  about  to  go  upon 
the  railroad,  and,  if  her  view  was  in  any 
way  obstructed  while  approaching  said  cross- 
ing, it  was  her  duty  to  look  for  a  tralo  as 
soon  as  she  had  reached  a  point  when  she 
passed  such  obstructions,  and  a  view  of  the 
track  was  open  to  her;  and  If  you  believe 
from  Uie  evidenoe  tiiat  she  ftitled  to  look  for 
a  train  as  soon  as  she  could  have  seen  tbe 
same,  and  that  a  failure  to  do  so  was  a  failure 
to  exercise  such  care  as  a  reasonably  prudent 
person  would  have  used  under  the  circum- 
stances, and  that  such  failure  contributed  to 
the  injuries  received,  you  will  find  for  the 
defendant."  This  charge  Instructs  that  it 
was  her  duty  to  do  certain  things,  which  is 
equivalent  to  declarini;  as  a  matter  of  law 
that  failure  to  do  so  would  have  been  negli- 
gence, and  was  correctly  refused.  Missoxtri 
Pac.  R.  Co.  V.  Lee,  70  Tei;  601 ;  GvXf,  C.  A 
8.  F.  R  Oo.  V.  Anderaon,  76  Tex.  861.  The 
latter  part  of  the  charge,  reading,  "if  you 
believe  from  the  evidence,"  etc.,  stat^  a 
correct  principle  of  law,  and  should  have 
beenglvenif  askedalone.  It  left  to  the  jury 
the  question  as  to  whether,  upon  tbe  whole 
evidence,  she  failed  to  look,  and  whether, 
under  all  the  circumstances,  such  failure  wns 
negligence.  We  are  of  the  opinion  that  a 
party  Is  entitled  to  have  the  law  applied  to 
the  facts  of  his  case,  provided  he  requests  a 
special  charge,  which  does  not  invade  the 
province  of  the  jury  by  declaring  or  In- 
timating to  them  the  court's  opinion  as  to  the 
legal  effect  of  tbe  evidence.  The  charge  of 
the  court  In  general  terms  instructed  the  jury 
that,  if  they  believed  from  the  evidence  that 
plaintiff's  wife  failed  to  use  such  care  as  a 
reasonably  prudent  person  would  have  used 
under  like  circumstances  to  prevent  injury 
to  herself,  and  that  such  failure  contributed 
to  or  caused  her  injuries,  they  should  And 
for  defendant.  The  charge  being  a  correct 
general  presentation  of  tbe  issue,  tbe  court 
was  not  bound  to  reform  defendant's  special 
charge  above,  bat  correctly  refused  it  as  pre- 
tented. 

Error  Is  aaslgned  on  Oie  refusal  of  the 
court  to  permit  defendant  to  show  1^  certain 
witnesses  "  that  Mrs.  Shieder  and  Mrs. 
Younger  passed  over  and  about  the  crossing 
in  question  frequently,  the  same  being  the 
crossing  at  the  place  where  the  accident  oc- 
curred ;  and  that  they  knew,  or  ongtat  to  have 
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known,  that  trains  passed  such  point  fre- 
Quently,  and  at  rapid  rat«8,  and  sought 
thereby  to  charge  plaintiff's  wife  with  notice 
of  such  facts. "  We  understand  that  tbe  pur- 
pose of  the  proposed  proof  was  to  charge 
Mrs.  Shieder  with  notice  of  the  fact  that 
trains  frequently  passed  the  crossing  at  rapid 
rates  of  speed,  in  order  that  the  jury  might 
weigh  her  knowledge  of  such  fact,  togetiher 
with  other  circumstances,  in  determining 
whether  she  acted  as  a  reasonably  prudent 
person  would  have  acted  under  libe  circum- 
stances in  going  upon  the  track.  Tbe  proof 
offered  Is  of  a  very  indefinite  and  uncertain 
character.  It  does  not  show  during  what 
period  the  ladies  frequenliy  passed  the  cross- 
ing, nor  that  the  trains  did  in  fact  frequently 
run  there  at  rapid  rates  during  such  a  time 
that  they  would  have  probably  learned  that 
such  was  the  custom.  The  only  testimony 
that  the  trains  ran  at  great  rates  of  speed  Is 
what  can  be  gathered  from  that  of  the  wit- 
ness Meadows,  who  said  that  he  did  not  know 
whether  he  ever  saw  a  train  cross  those  streets 
as  fast  as  tbe  engine  causing  the  Injury,  and 
continued,  "My  opinion  is  that  they  run 
pretty  fast,  over  the  yard  there,  all  the  time. ' 
Wlieiher  the  time  they,  in  his  opinion,  ran 
prt'tty  fast,  embraced  a  period  anterior  to  the 
accident,  or  during  the  time  It  was  sought 
to  be  shown  that  the  ladies  were  In  the  habit 
of  passing,  does  not  appear.  In  fact  the 
wliole  record  shows  that  defendant  did  not 
malte  any  effort  to  show  rapid  speed  for  the 
trains,  but  the  contrary.  If  the  evidence  had 
shown  that  at  a  time  prior  to  the  accident  the 
trains  frequently  passed  there  rapidly,  and 
that  while  so  passing  the  ladies  often  passed 
tbe  crossing,  so  as  to  allow  the  jury  to  infer 
their  knowledge  of  the  fact,  we  are  of  the 
opinion  that  the  evidence  should  have  been 
admitted.  We  cannot  say,  as  a  matter  of 
law,  that  it  was  negligent  to  nm  the  cars  at 
a  rapid  rate  at  that  point;  and  hence  the 
question  discussed  by  counsel  as  to  whether 
Mrs.  Shieder  was  bound  to  anticipate  the 
negligent  running  of  tbe  cars  on  tlie  par- 
ticular day  from  such  previous  custom  Is  not 
before  us.  We  do  not  think  there  was  any 
error  in  excluding  the  evidence  under  the 
circumstances,  lite  testimony  shows  that 
Mra.  Shieder  lived  near  and  within  Tiew  of 
tbe  crossing,  for  her  son  saw  the  collision 
from  her  home.  Under  these  circumstances 
the  jury  might  as  well  have  Inferred  her 
knowledge  of  the  way  the  cars  were  ac- 
ciistomea  to  run  as  from  the  indefinite  proof 
offered,  and  therefore  it  does  not  appear  that 
any  InjniT  would  luve  resulted  from  the  ex- 
clusion of  the  evidence  if  it  were  held  that 
it  had  been  properly  presented.  There  are 
many  other  assignments  of  error,  none  of 
which  we  consider  well  taken. 
Thsjudgment  it  <\ffht7ud. 


Hehearing  denied. 
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Bom  early,  Admx..  etc.,  of  Emmett  E. 
Eailj,  Deceswd. 

(  lod.  ) 

1.  The  duty  of  &  railroad  ooaipiwy  to 
provide  medical  or  mu^eal  attend- 
anee  for  an  lojarad  employ^  In  tbe  atwenoe  of 
oontraot  oao  mriaa  oa\j  In  a  case  of  Btriot  neoes- 
■i^  and  Q^eot  eXUcmox.  and  expires  with  the 

8.  Tbe  Gonadons  and  deliberate  choice 
of  aninjnredem^oyw  while  Id  ponMslon 
of  bta  mental  faoultleg  of  the  time  when,  place 
where,  aod  person  br  whom  he  will  be  trceted, 
tellevee  the  master  of  atty  llabllltr  for  failme  to 
provide  other  treatment. 

8*  Liability  of  a  railroad  company  for 
flbllnre  to  ^oride  for  an  injured  brake- 
■uua  U  not  ihown  where  the  bert  medical  treat- 
ment that  oould  be  obtaloed  at  the  little  town 
where  be  was  Injured  was  pnioured  and  be  was 
removed  as  soon  u  poeslble  with  bis  IntelUcent 
and  ooosaloascoDieot,  without' any  objection  of 
ttie  pbrsldHDa  who  bad  atteoded  blm  thus  far,  to 
another  town  where  aplaoe  was  provided  for  him 
and  competent  surgeons  were  awalttuff  him,  but 
he  Inalflted  on  being  taken  stUl  further  to  tbe  town 
where  he  lived  but  died  soon  after  leacblog  the 
phwe  tram  bMB  of  blood  on  the  war> 

(April  a,  UDU 

APPEAL  bT  defendant  from  a  judnoeot  of 
the  Circuit  Court  for  Jackson  Couoty  In 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  negllseDoe  whicn  was  al- 
leged to  have  resulted  id  the  death  of  plaintiff's 
testator.  Jieterted. 
The  facta  an  stated  In  the  opinion. 


Hon.— ITutv  of  mattvr  Ui  fwmUk  OMdiBal  old  to 

T.  Semmtt  oeneroOib 
n.  Bectmen. 
UL  ApprorMce*. 
IV.  SIOOM. 

L  Servant!  generaHtf. 

Tbe  earliest  expressions  of  opinion  upon  this 
question  seem  to  have  beui  to  tbe  effect  ttaat  a 
master  was  liable  to  furnish  medical  aid  to  bis  sick 
or  injured  servant. 

In  Newbr  WUtshIre  (ITBSi  2  Bsp.  78B,  Cald.  GST, 
i  DougL  8M,  which  was  an  action  br  the  perish  offi- 
cer agatnet  the  master  for  money  expended  by  the 
former  In  curing  tbe  latter's  servant,  LonJ  Mans- 
field said:  "I  think  In  general  tbe  master  ought  to 
maintain  his  servant  and  take  oare  ta  blm  in  slok- 
ness;  buttheqneatlonnowlB.'WhatlBthelaw?  . 

.  .  there  Is  in  point  of  law  no  action  airalnsc  the 
master  to  compel  him  to  repay  the  parish  fw  the 
cure  of  bis  eervant.  Ilie  partsb  Is  bound  to  talm 
care  of  acddents." 

But  In  Bcarman  t.  Ckstoll  (17S8>  1  Bsfh  MO,  an  ac- 
tion was  brought  for  medldne  fumlsfaed  to  and  at- 
tendance on  defendant's  servant.  Xord  Eenyon 
said  tbat  he  was  of  opinion  that  a  master  was 
obliged  to  provide  for  his  servant  In  sickness  and 
In  health,  and  that  therefore  he  was  liable  for  med- 
icine furnished  to  a  servant  while  In  his  service. 
While  the  servant  was  under  the  master^  roof,  the 
master  was  under  a  legal  as  well  as  a  moral  obUga- 
S8  L.  R.  A. 


Sec  also  40  L.  H.  A.  3»8;  48  L.  R.  A. 


Mmn.  Edward  Barton,  H.  D.  Mfr- 
Hnllen,  W.  B.  Johneton,  and  H.  K.  Me- 

Mollen  for  appellant.! 

^SMTf.  W.  K.  Marahall,  Zarenc  tg. 
Hottell,  and  ElUott  4b  ElUott,  for  ap- 
pellee ; 

It  was  the  appellant's  duty  to  furnish  medi- 
cal and  anrgical  aid  for  the  decedent. 

Terrs  Haute  it  I  R.  Go.  v.  MeMurran,  0» 
Ind.  858,  49  Am.  Rep.  762;  Cairo  A  St.  L.  B. 
Co.  T.  Mahoney,  82  111.  73,  S6  Am.  Rep.  290; 
IxmitviiU,  R.  d  8t.  L.  R.  Oo.  t.  McVajf,  9» 
Ind.  891,  49  Am.  Rep.  770;  Ibkdo.  St.  L.  « 
K.  0,  B  Oo.  V.  Mytott,  d  Ind.  App.  438;  Cinein- 
nati,  1.  St.  L.  d!  0.  B.  Oo.  v.  Cooptr,  6  L.  R. 

A.  241,  120  Ind.  469;  Chaplin  v.  Fretland,  7 
lod.  App.  676;  Vnim  Poo,  B.<h.  f.  WinUr- 
bottom,  03  Kan.  483;  Snier  r.  Birmliigitam, 

B.  AT.B.  B.  Go.  92  Ala.  258. 

Where  a  railroad  company  receives  inflrok 
or  disabled  passeogers  who  are  physically  un- 
able  to  help  themselves,  tbe  company  ts  guiltr 
of  negligence  if  it  does  not  render  them  sucb 
assistance  a*  is  neceacary  in  boarding  and 
alightiog  from  the  cats. 

2  Am.  &  Eoff.  Eacyclop.  Law,  p.  767:  Patter^ 
SOD,  Railway  Accident  I^w,  278:  Madden  v. 
Port  Royal  A  W.  G.  R.  Co.  41  8.  C.  440;  Gon- 
oUy  T.  Creaeent  Citi/  fi.  ft>.  8  L.  R  A.  138.  41 
La.  Ann.  57;  LouitciUe  it  N,  B.  Co.  v.  Crunk, 
119  Ind.  542. 

The  rule  haa  been  applied  to  a  trespasser  or 
a  straocer  who  is  injured  on  the  track  of  the 
railroad  company,  nod  the  company  has  been 
held  liable  for  negligence  in  not  properly  car- 
ing for  auch  person  after  the  Injuries  were  re- 
ceived. 

Nortfum  Gent.  lL<h.T.  State,  29  Hd.  420,. 
96  Am.  Dec.  645. 
The  defendant  ssmmed  and  oodertook  t» 


tlon  to  provide  tbe  neopssary  modlctnes.  Tbe  case 
of  Newby  v.  Wiltshire,  Iwtng  mentioned,  wu  ex- 
plained by  counsel  as  tbe  case  of  a  servant  in  hus- 
bandry and  the  action  was  an  action  of  assumpsit 
by  tbe  pariah  offlcertoreGoverasurgeon^sbillpaiA 
by  blm  for  tbe  oare  of  tbe  servant,  and  Lord  Een- 
yon said  tbe  distinction  seems  a  reasooabie  ona^ 
and  tbat  that  case  was  dtstingulsbable  from  the 
present 

Tbese  opinions,  however,  did  not  prevail,  for  it 
was  soon  expressly  decided  that  the  oblipration  of 
tbe  marter  to  provide  medical  assistance  for  his- 
servant,  if  any,  must  arise  from  contract.  Wen- 
naU  V.  Adoey  (1802)  8  Bos.  *  P.»7. 

The  master  Is  not  liable  for  services  rendered  by 
other  tban  bis  regular  pbyslclan  unleas  tbey  werw- 
rendered  by  bis  procurement  or  be  subsequently 
ratified  them.  Cooper  v.  Phillips  aesi) 4 Car.*  P. 
681. 

In  Sweet  Water  Ufg.  Co.  GloverdKiS)  £0  Q«_ 
889,  It  Is  said  that  when  one  white  man  employa 
another  to  work  for  him  ft  ts  not  an  implication  or 
Incident  that  tbe  employer  shall  pay  the  rmployA^ 
physldan'aUlla  It  wonld  requlie  an  express  ooe- 
traot  to  create  tbat  obligation. 

In  Holmes  v.  Hutchinson  (1883)  Gllp.  447.  the- 
oourt  In  oomparlng  the  condition  of  beamen  wltb 
otber  laborers  said  that  the  latter  are  not  onlr 
obliged  Id  ease  of  sickness,  accident,  or  other  dls^ 
bility  to  maintain  themselvea  and  pay  all  tbe  ex- 
pense of  nurslng,medlcine,and  medloal  attendanoa* 
but  their  wages,  their  only  source  cf  revenue,  the 
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procure  medical  and  surgical  tSi  for  the  dece- 
dent but  was  guilty  of  such  negllgenoe  aad 
caieleanKM  Id  bo  ooiog  as  to  cause  the  dece- 
deot'B  death,  and  for  that  uc^lgeoce  and  caxe- 
lesanesB  the  defendant  is  reapooaibte. 
Riehardaon  v.  Garbon  HiU  Coal  C0.  30  L.  R 

A.  838.  6  Wash.  62;  Atehiton  d  IT.  B.Qk't. 
Jona,  9  Neb.  67;  Union  Pac  B.  Cb.  t.  Win- 
terbotham,  !S2  Kan.  438/ 

The  appellaot  having  ectered  upon  the  per- 
form&oce  of  the  undertaking  of  procuriag 
medical  and  surgical  aid  for  appellee's  intes- 
tate, was  bound  to  use  a  degree  of  diligence  and 
attention  adequate  to  the  performance  of  ^he 
undertaking,  and  was  bound  to  exert  Itself  In 
proTKTtion  to  the  exigency  o(  the  matter  it  un- 
derto(^ 

Voggn  T.  Bernard,  8  Ld.  Baym.  909;  The 
New  Worid  r.  Sing.  67  U.  8.  16  How.  469.  14 
U  ed.  1019;  Pkiladelphia  A  R.  B.  Go.  t. 
Derby,  56  U.  S.  14  How.  486,  14  L.  ed.  609; 
Hulchioson,  Carr.  8d  ed.  §  666;  Conner 
Winton,  8  Ind.  816,  66  Am.  Dec.  761;  2  Kent, 
Com.  571,  678;  Story,  Bailm.  194;  Whitney  v. 
iW.8  Met.  91;  Trae)/  t.  Wood,  8  Mason,  182; 
Moore  v.  Maurgue,  Cowp.  479;  JDartnatt  t. 
Bovrard,  4  Bam.  A  0.  84S. 

The  degree  of  oMllgence  must  In  deter- 
mined by  the  ttalogi  done  at^  the  nature  of  the 
thines  bailed. 

Traejf  t.  Wood,  tvpra  :  Smith  t.  Borne,  2  J. 

B.  ALoore,  18;  Booth  T.  Wilton,  1  Barn.  &  Aid. 
69;  BaUan  r.  Donooan,  4  Bam.  ft  Aid.  21; 
Oonnar  r.  WitOmy  8  Ind.  810,  66  Am.  Dec. 
701;  Edwards.  Bailm.  2d  ed.  g  78,  tfl  eeq.; 
Praton  7.  Frather,  187  U.  8.  604,  84  L.  ed. 
788;  The  Nea  World  v.  King,  67  U.  8.  10 
How.  470,  14  L.  ed.  1020;  N«u>  Tork  Gent.  R. 
Go.  T.  Loekteood,  84  U.  8.  17  Wall.  857,  21  L. 
ed.  627;  Militaukeo  *  8t.  P.  B.  Ot,  y.  Arm, 
91  U.  8.  489.  28  L.  ed.  874. 

The  modem  tMidency  ts  to  do  avay  with  the 
dlfflennt  degrees  of  neglig^oe  and  to  abolish 


the  different  dietfnctioDS  and  recogofze  only 
one  degree,  namely,  that  of  negligence,  and 
to  use  only  one  term  "negligence." 

Ohio  A  M.BCO.  T.  47  Ind.  471, 17 
Am.  Rep.  719;  Ptnneyloanui  Go,  y.  Sinclair, 
62  Ind.  801. 

In  the  case  at  bar  the  thing  balled  waa  a 
thing  demanding  the  highest  degree  of  obfb. 

HeOaboi  CR.  deliTexed  the  oplnloi 
of  the  court: 

This  was  a  sutt  by  the  appellee  against  the 
appellant  to  recover  damages  for  alleged  neg- 
.ligence  In  the  appellant,  causing  tbe  deaui 
of  her  intestate,  Emmett  Early.  A  trial  of 
the  issues  formed  upon  the  complaint  re- 
sulted in  a  verdict  ana  judgment  against  ap- 
pellant, over  its  motion  for  a  new  trial,  for 
$5,000.  The  fmpoTtant  and  controlling quea- 
tion  in  the  case  is  wltether  the  evidence  Is 
sufficient  to  support  the  verdict.  It  appears 
that  on  the  6tu  day  of  December,  1887,  the 
decedent  was  In  the  employment  and  service 
of  appellant  In  the  capacity  of  a  brakeman 
on  one  of  appellant's  freight  trains  running 
eastward  through  the  county  of  Jennings, 
on  appellant's  railroad ;  ana  while  In  said 
employment  and  service,  and  In  the  line  of 
his  duty,  he  was  required  to  couple  a  part 
of  said  freight  tmln  to  a  car  standing  on  a 
side  track  of  said  railroad  at  ButlervlTle,  in 
said  county  of  Jennlnss,  loaded  with  heavy 
logs,  BO  that  the  ends  projected  over  and  be- 
yond the  end  of  said  car  bo  as  to  make  It  nec- 
essary for  said  decedent  to  stoop  down  In  or- 
der to  make  said  coupling,  and,  to  get  to  Uie 
place  of  making  said  coupling,  said  deced- 
ent had  to  run  along  by  the  said  of  the  mov- 
ing part  of  said  train  as  It  approached  said 
car,  and  in  stooping  down  to  get  to  said 
coupling  apparatus  he  was  tripp^  and  fell, 
and  the  wheels  of  the  moving  car  ran  over 
him,  mnd  broke  the  bones  of  hla  leg,  and 


onlr  DHamlir  wbiob  thej  oao  pcovtde  suah  ax- 
pendlture.  are  stopped. 

Tbere  ts  no  lexal  obligation  restloB  npon  ttra 
•omiMnr  to  provide  medloal  or  larglcai  oate  for 
tbose  who  have  been  Injured  In  Its  service,  but  tbe 
gamuO  npoD  wblob  the  atithorttr  of  tbe  auperlo- 
tendenttoniakesuoboOTitraots  Is  Inferred  la  that 
It  to  a  resBOoable  tblns  for  the  oompany  to  provide 
tor  the  care  and  core  of  persona  who  are  ensased 
tn  tbe  haaardons  emplorment  of  railroading. 
UniOD  Pac  &  Co.  V.  Beatt;  (18W)  »  Kan.  U&,  S7 
Am.  Bep.  UO;  Cokm  Fao.  B.  Oo.  v.  Wioterttotbam 
(MB)  Bi  Kan.  ML 

.AVt/vmUudbgattuternnder  Miotmroqf. 

nwdMlootlon  seems  to  have  been  made,  bow- 
ever,  tiiat  It  the  master  vDlanteeis  to  tunfah  aid 
to  cannot  anerwards  lAarse  tbe  servant  with  It 

Thu«  In  Sellen  v.  Norman  (IM)  1  Car.  *F.  SO,  the 
ooort  saM:  "I  am  act  prepared  to  say  that  a  master 
Is  tKnind  to  provide  a  menial  servant  with  med]. 
etne.  .  .  .  but  If  a  master,  whan  a  menial  servant 
tells  HI,  oallsln  lilsown  medtoal  man,  I  think  be 
eannot  afterwards  obarse  that  assinst  the  aer- 
vant'a  waffcs,  nnleas  there  be  acme  apeolal  oontnot 
between  tbe  master  and  the  servant  that  he  should 
teso." 

Bo  In  SUnmoDBT.  WDmott  (UDO)  S  Sfp.  tt,  the  doo- 
trioe  to  reooiralied  that  the  master  is  liable  to  take 
care  of  a  servant  riokuider  his  nxA 
as  L.& A. 


Matter  may  fvmith  aid. 

Bo  It  aeema  that  there  to  notbtaur  to  prevent  tbe 
inaster,  even  Id  case  it  to  a  oorporatlon.  from  fUr- 
nlsblDg  aid  If  be  wishes  to. 

Tbua  a  railroad  companr  may  Inoor  expense  for 
medical  attendanoe  upon  employfis.  Toledo,  W.  A 
W.  R.  Co.  V.  Bodrlffues  (IS08)  47  m.  188;  Toledo,  W. 
ft  W.  R.  Oo.  V.  Prlooe  (iseo)  W  Ul.  18. 

80  when  an  employ^  bas  been  disabled  while  In 
the  employ  of  his  railroad  oompanr  It  Is  a  sufBoleat 
oonslderaUon  to  support  a  promise  to  pay  for  tbe 
nurativ  and  medical  atteadance  necoanary  to  hto 
cure.  Toledo.  W.  ft  W.  B.  Oo.  v.  Bodrigues.  mpra. 

Bo  the  master  wlU  bo  liable  to  pay  for  medical  at- 
tendanoe wfaloh  he  procrmea.  Clark  v.Watennan 
aaSS)  7  y  t.  TO,  9  Am.  Deo.  UD. 

Ttu  doclrint  (n  regard  to  raQnxuU. 

Borne  of  the  states  have  been  inoUoed  to  plaoe 
upon  ran  road  oompaniee  a  duty  In  reapeoC  to  f  nv- 
ntehinar  aid  to  Injured  employta  wblob  Is  not  ex- 
tended to  other  employ^. 

In  South  Carolina  it  to  tbe  dn^  of  the  railroad 
oompaoy  to  notify  a  pbysldao  moat  acceaslble  to 
tbe  place  of  an  aoddent  occurrlnir  on  Its  road  by 
which  omployta  are  Injured.  AdUns  v.  Atlanta  ft 
a  Airline  R.  Oo.  at»l)  ST  &  a  7L 

In  Toledo.  Bt.  U  ft  K.  a  B.  Co.  v.  Hylott  (ISBS)  « 
Ind.  App.  488.  it  fa  said  the  law  of  Indiana  soea  one 
step  further  than  most  it  not  all  oasea  ontside  of 
that  state,  and  nvs  that  It  Is  not  only  wltbln  the 
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lacerated  the  flesh,  muscles,  and  Teios  of  his 
leg,  so  that  the  blood  flowed  from  said  wound 
in  large  quaotities;  that  said  wouada  and 
flow  of  blood  therefrom  was  In  such  quanti- 
ties that  it  created  a  sudden  emergency  that 
required  the  immediate  attention  and  serrice 
of  a  physician  and  surgeon  to  treat  and  dress 
said  wound  and  stop  said  flow  of  blood ;  that 
there  were  two  pbysiclnns  and  surgeons,  com- 
petent and  Bkiuful,  residing  at  and  pmctlc- 
IqK  tiiefr  profession  at  said  town  of  Butler- 
TlUe.  The  uncontrorerted  evidence  shows 
that  the  car  wheel  pnsscd  over  the  decedent's 
leg  below  the  knee,  mashing  It  and  break- 
ing the  bones,  and  so  maogliug  It  tliat  ampu- 
tation, had  he  lived,  would  have  been  nec- 
essary. The  employes  of  the  appellant  in 
charge  of  the  train  consisted  of  a  conductor, 
engineer,  flreman,  and  two  brakemen,  the 
decedent.  Early,  being  one  of  them,  the  con- 
ductor being  the  highest  In  tuthority  of  any 
employ^  or  agent  present  on  that  occasion. 
The  flreman  was  among  the  flrst  to  reach  de- 
cedent after  his  injury.  The  other  brakcman 
and  several  citizens  of  Butlcrville  came  at 
once  to  lend  assistance,  and,  with  his  leg 
bleeding  all  the  time,  he  was  carried  to  a 
■hop  In  the  Ticinity,  and  placed  upon  a 
lounge  therein.  The  conductor  being  at  the 
caboose  some  distance  from  the  place  of  the 
accident,  a  boy  who  saw  It  ran  to  him,  and 
told  him  of  it,  and  as  the  two  were  running 
back  the  conductor  inquired  for  a  surgeon. 
By  this  time  Early  had  been  picked  up  and 
carried  to  the  shop.  The  conductor  asked 
■ome  of  the  boya  two  or  three  times  to  run 
and  ^et  a  physician  quick.  As  ther  were 
entering  the  shop  with  the  wounded  man, 
Dr.  Ncfsnn,  one  of  the  physicisns  resident  in 
Butlerville,  arrived  and  went  into  the  shop 
with  the  crowd.  A  boy  had  gone  for  him, 
and  as  soon  as  he  got  Into  the  shop  the  cod- 
ductor  inquired  wliether  he  was  a  snrgeon. 


Dr.  Nelson  took  temporary  charge  of  the 
case,  but  be  had  no  surgical  instruments. 
Dr.  Kendrick,  the  only  other  surgeon  Id 
Butlerville,  arrived  very  soon.  Up  to  this 
time,  the  only  employ^  of  the  appellant, 
other  than  the  fn^iglit  train  crew  mentioned, 
that  had  knowledge  of  the  accident,  was  the 
local  station  agent.  Butlerville  was  not  a 
telegraph  station  ;  thp  nearest  telegraph  office 
being  Nebraska,  four  miles  east.  The  train 
and  crew  remained  about  twenty  minutes  or 
half  an  hour  after  the  accident,  and,  being 
obliged  to  get  their  train  out  of  the  war  of 
a  west-bound  passenger  train  due  in  a  snort 
time,  proceeded  on  east  with  their  train. 
Early  did  not  want  tbem  to  leave  him  there, 
and  begged  them  not  to  do  so,  but  the  con- 
ductor told  him  they  would  have  lo  go,  and 
that  at  Nebiaska  they  would  telegraph  some 
one  for  a  doctor.  Dr.  Nelson  had  told  tlie 
conductor  that  he  bad  not  the  necessary  in- 
struments to  perform  an  amputation,  and 
that  amputation  would  be  necessary.  The 
conductor  told  Dr.  Nelson  to  take  care  of  tbf 
patient  as  good  aa  be  could,  and  be  turned 
and  said  to  Early  ttiat  he  would  go  on  with 
the  train,  and  would  telegraph  back,  and 
send  a  surgeon  there  to  perform  the  opera 
tion.  Early  also  requested  that  he  should 
also  send  his  wife,  which  the  conductor  prom- 
ised to  do.  Dr.  Nelson's  understanding  was 
that  it  was  to  be  the  appellant's  surgeon  from 
Seymour.  Another  witness  tesltfleu  that  the 
conductor  said  he  would  telegraph  to  Sey- 
mour for  Dr.  Oerrish.  When  the  crew  lefi 
the  wound  had  been  bandaged  by  the  dor- 
tor,  and  the  flow  of  blood  entirety  checked. 
When  the  crew  reached  Nebraska  the  con- 
ductor thereof  telegraphed  to  Seymour  that 
Early  had  been  injured,  and  to  send  him  as 
sistance  at  once.  The  dispatch  was  to  the 
train  master,  and  the  answer  received  was 
that  the  west-bound  passenger  train  Na  8. 


power  of  tbe  oompanr  to  provide  medical  attend- ' 
ance  but  it  Is  itadutjr  to  do  bo  in  cases  of  emenjeDcy 
where  It  to  imperatively  demanded. 

Is  tbere  not  a  duty  to  the  mangled  man  that  some 
one  must  dtsotaanteT  And  If  there  be  niob  a  duty 
who  owes  It.  tbe  emnloyer.  or  a  Btranfrer?  Human- 
ity and  Justice  unite  In  afflrmlnff  that  some  one 
owes  blm  this  duty,  ilnoe  to  assert  the  ooolrary  Is 
to  afllrm  that  npon  no  inie  rests  the  duty  of  ealUnir 
aid  that  may  save  life.  If  we  oonoede  the  eztot- 
e&oe  of  this  general  duty  then  the  further  search 
to  for  tbe  one  who  In  Justice  owes  the  duty:  aad 
■urely  when  tbe  question  oomet  between  the  em- 
ployer and  a  atranver,  the  Jnit  rule  Is,  U  rests  upon 
tbe  former.  Terre  Haute  ft  I.  B.  Co.  T.  HoHurray 
n886)  96  lod.  858.  49  Am.  Rep.  752. 

Id  another  case,  however.  It  Is  said,  railroads  are 
under  precisely  the  same  oblivations  In  respect  to 
procuring  medical  and  surgical  aid  for  injured  em- 
ployteas  other  employers  underltke  olronmstaoons. 
Terre  Haute  &  I.  R.  Co.  v.  Browi)  (1886)  107  Ind.  838. 

But  In  Chaplin  v.  Frecland  a«98)  7  tnd.  .App.  676. 
the  qucstioD  arose  as  to  whether  or  not  the  fore- 
man of  a  maQutacturlnr  company  bad  power  to 
employ  a  physician  for  an  Injured  ediploy6.  and 
the  court  held  that  except  perhaps  la  an  extreme 
cas>*  there  was  no  duty  reetlng  on  the  employer  to 
f  nrnisb  medical  or  surgical  aid  and  that  therefore 
tbe  authority  of  tbe  foreman  to  employ  such  aid 
would  not  be  presumed. 

In  Uarquette  *  O.  B.  Oo.  Taft  OSm  S»  Hlcb. 
cae.  It  to  said  ttyone  of  the  Jndns:  "It  was  the 
39  Ti.  R  A. 


duty  of  ttie  corporation  lo  keep  lodged  where  ll 
oould  be  seasonably  executed  a  discretionary  power 
for  meeting  emergenoiea  caused  by  injuries  to  em. 
plny£a  and  in  the  intenst  of  humanity  It  oo^t  to 
be  nsed  cheerfully  and  liberally. 

In  Sevier  v.  BIrmlDKham.  8.  ft  T.  R.  B.  Oo.  (UQl) 
92  Ala.SS8,  the  court  In  considering  tbe  question  of 
tbe  power  of  a  conductor  to  Uod  tbe  oompaoy 
upon  a  contract  for  medical  aervtoea  for  an  Injured 
bimkeman.  said  tbe  ndlroad  company  Is  not  under 
any  legal  obligation  to  fwovlde  snrBloal  anistanoe 
f  or  employSs  who  are  injored  while  In  the  dtoataarge 
of  tbeir  duties. 

In  Clark  v.  Utosourl  Pac.  tU  Co.  (18081  IB  Kan.«(, 
it  la  said:  "It  does  not  appear  that  tbe  railroad 
company  are  under  any  le^al  obllSKtlooa  to  pro- 
vide medical  or  surgical  care. 

JTot  respomtHe/br  surpson^  ncpHpenaa 

But  If  In  any  event  the  employer  Is  obliged  to 
furnish  aid  he  cannot  be  charged  with  tbe  nesll- 
genoe  of  tbe  surgeno  If  bo  uses  due  preoantloD  to 
select  a  competent  one. 

A  railroad  oompany  whiob  intioares  oompeteoi 
surgeons  to  attend  an  Injured  employi  to  not  Uabls 
for  any  mtotake,  error  of  Judgment,  or  want  of 
foresight  in  blm.  Atchison.  T.  ft  &  F,  R  Osl  V. 
Zelller  (IdUi  «  Kan.  Ma 

A  railroad  oompany  to  not  liable  to  employfa  for 
negtlgenoe  of  phystolans  and  surgeons  In  a  hospital 
which  It  voluntarily  maintains  for  the  gtataltDni 
aooommodatlOD  of  Injured  employAa  to  whom  tk» 
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the  first  train  that  ptwed  Butlerville  after 
tlie  accident,  would  itop  there.  It  waa  dna 
at  Butlerrllle  abbut  forty  minutes  from  tlie 
telegram,  but  waa  not  a  train  tliat  regularly 
stopped  there.  Butlerville  was  23  miles  from 
Seymour,  and  scvco  miles  from  North  Ver- 
non, the  distance  from  Korth  Vernon  to  Sey- 
mour being  fourteen  miles.  The  running 
time  from  Butlerville  to  North  Vernon  was 
about  ten  minutes,  and  from  North  Vernon 
to  Seymour  twenty-five  minutes.  Dr.  Ger- 
risb  lived  at  Seymour,  as  did  also  Early. 
In  the  answer  to  the  freight  conductor's  tele- 
gram from  Nebraska,  nothing  was  said  as  to 
where  Early  would  be  taken.  A  telegram 
waa  sent  to  his  wife  to  come  to  him,  and 
with  this,  and  the  telegram  for  assistance, 
the  connection  of  the  freight  crew  with  the 
accident  terminated.  The  only  employes  of 
appellant  having  knowledge  of  the  accident 
were  the  local  aeent  and  crew  of  the  freight 
train.  At  Osgood,-  a  station  east  of  Nebraska, 
the  conductor  of  passenger  train  No.  S  re- 
ceived, through  thie  telegraph,  ordcia  from 
the  train  nukster  to  stop  and  get  Early.  Al- 
though the  fact  is  not  directly  stated,  the 
Inference  Is  Irresistible  that  the  order  di- 
rected that  he  be  taken  to  North  Vernon. 
The  conductor,  whose  evidcDce  is  just  cited, 
li  the  only  witness  testifying  aa  to  the  con- 
tente  of  the  order,  but  suMcquent  events  and 
references  In  other  connections  diow  that, 
whatever  the  passenger  conductor  or  others 
may  have  done  or  intended,  the  train  master 
did  not  order  or  Intend  that  Early  be  taken 
to  Seymour.  The  passenger  train  reached 
Butlerville  about  an  hour  and  a  half  after 
the  accident,  which  Iiad  occurred  between  8 
and  0  o'clock  In  the  evening.  It  seemed  to 
be  understood  there  lliat  Early  would  be  taken 
away,  for  J.  W.  Oordan,  a  wilneas  for  plain- 
tiff, testified  as  follows:  **  Q.  What  was  Dr. 
Nelson  doing  for  him?   A.  When  I  came  in 


oompanr  owes  no  atatutor;  or  oontraotnal  otdtga- 
tioM  fn  the  matter.  Glirbinjr  v.  Union  Pao.  B.  Co. 
(Iowa)  am)  S7  L.  R.  A.  m 

A  ooiporatloa  which  voluntBrllr  provldea  a  pb 
dclan  for  lojuredand sick  omployfis  whoee services 
tbej  are  free  to  accept  or  rejeot,  la  liable  only.  If 
at  all,  for  neirllverMM  Id  the  seleetlon  of  the  pliyal- 
dan  and  not  for  bis  n^Ugence  or  tortloiia  acta  la 
the  treatment  of  tbose  who  acoept  bis  services. 
Pitlsburirh,  C.  a  *  BL  Ik  B.  Co.  v.  Bulilvau  and.) 

aBBnsrikB.A.sia 

It  a  railroad  oompany  can  become  liable  for  medl- 
oal  aid  to  injured  employ^  lt«  whole  duty  wIU 
have  been  performed  when  it  employs  a  person  of 
ordinary  competency  and  skill  In  the  profesaloo, 
and  liavlnr  done  so  It  cannot  be  held  liable  for  his 
caretenneas  or  nevllireaoe  In  tbeperfonnaoce  of 
his  dtitlea.  Bouth  Florida  R.  Co.  v.  Prloe  (1^)  83 
Fia.U. 

A  railroad  oomnany  Is  not  Itat>le  for  the  mal- 
praetfoa  of  ptayalelana  or  the  carelenneaB  of  attend- 
mnoe  at  a  hospital  malntamed  aaacharllable  enter- 
pnae  contributions  of  the  eomoaoy  and  small 
•uma  deducted  montblr  from  tbe  wBirea  of  Its  em- 
ployte.  Union  Pac.  B.  Co.  T.  Artist  tlBU)  a  L.  B. 
A.5U,flOFed.Bep.88& 

But  for  nesUKenoa  In  employing  >  surveon  at  a 
hospital  maintained  by  an  employer  for  t^e  benefit 
of  employes  from  whose  waarea  a  smatl  sum  Is  de- 
docted  mcmtbly  to  oreate  a  fund  for  that  purpose, 
the  vmidoyar  M  liable  If  by  veaaon  of  the  iurKeon*B 
DnflnMMaB  employA  mtalna  damagea.  BMiard- 
f-.  A. 


he  was  standing  at  the  head  of  the  lounge, 
and  I  asked  the  doctor  t(  he  could  not  do 
something  for  him.  He  said  all  that  he  could 
do  was  to  keep  him  easy  ;  that  tliey  were  go- 
ing to  take  him  away  in  a  llltle  while ;  and 
he  did  BOmetbIng  with  the  bandages  on  his 
leir."   That  was  after  the  freight  crew  had 

f;one.  Dr.  Nelson  bod  gone  to  his  office, 
eaving  Dr.  Eendrick  witn  the  patient,  and, 
hearing  the  west- bound  pasEonger  train  whis- 
tle to  stop,  he  started  back,  and  met  one  of 
the  employes  accompanying  the  passenger 
train,  who  asked  him  where  the  man  was 
that  had  been  hurt.  Thc-doctor  told  him, 
and  the  employS  started  to  the  place,  but  be- 
fore he  reached  it  met  others  carrying  Early 
out. 

J.  8.  McElroy,  plaintiff's  witness.*  who 
was  In  the  shop  when  Early  was  lying  there, 
testified  that  neltber  the  conductor  nor  any 
of  tbe  passenger  train  crew  reached  It,  but 
that  several  fellows  present  picked  up  the 
lounge  and  carried  Early  out.  Willis  Miles, 
another  witness  for  plaintiff,  alMtestifled  that 
the  citizens  tjiere  carried  blm  out.  The  pas- 
senger conductor  Inquired  for  Early  with  a 
view  to  taking  him  on  the  train.  That  he 
was  brought  out  of  the  shop  for  that  purpose, 
and  put  in  the  baggage  car,  on  the  cot  or 
lounge  on  which  nc  bad  been  lying,  with 
which  there  were  some  coverings.  Toatthe 
local  station  agent  was  present  at  the  time. 
That  Drs.  Nelson  and  Kendrick  were  not 
consulted  with  as  to  the  advisability  of  tak- 
ing Early  away,  they  both  being  present, 
ana  walked  along  with  him  and  others  to 
the  train,  and  knew  all  about  what  waa  be- 
ing done.  Neither  of  them  made  any  ob- 
jection to  his  removal.  It  appears  that  he 
waa  In  possession  of  perfect  consciousness  of 
what  was  being  done  with  and  for  blm,  and 
tliat  he  gave  an  Intelligent  and  conscious 
consent,  If  he  did  not  In  fact  actually  re- 


son  V.  Carbon  HUl  Coal  Co.  (28W  Ml  Ik  B.  A.  838.  fl 

WaBb.Eia: 

II.  Seamen. 

Tbe  rule  seems  to  have  been  very  genenlly  en- 
forced  that  a  seaman  was  entitled  to  medical  aid 
at  tbe  expense  of  tbe  vessel.  AU  text-writers  on 
mariilme  law  state  that  to  be  tbe  rule  and  tbe  cases 
with  few  exoeptlooB  follow  them. 

Tbe  riffht  of  a  seaman  In  case  of  alckneas  to  be 
treated  at  tbe  expense  of  the  ship  constitutes  In 
contemplation  ot  law  a  part  of  tbe  contract  for 
wages  and  is  a  material  imrredtent  in  the  oompen- 
BatiOD  for  tbe  labor  and  service  of  the  seaman. 
Harden  v.  Oordon  (1823],  S  Mason,  ML 

Wrongfully  witbhoMlntr  suitable  medlolnes  from 
a  seaman,  and  wroogfulty  setting  him  ashore  m  a 
foreign  country,  are  rtolHtions  of  a  contraot  of 
hiring.  Crapo  r.  Allen  (1640),  I  Sprague.  184. 

tn  Meflron  v.  Tbe  Brig  Laura  (1872),  2  Sawy.  M, 
It  Is  said  that  tbe  general  principle  that  seamen 
dnrlng  slokneas  and  disablltty  are  to  be  onred  at 
the  expense  of  the  ship  Is  not  disputed. 

The  fact  that  the  disease  la  of  a  maliitnant  and  In- 
fectious variety  will  not  justify  tbe  master  in  set- 
ting the  seamen  on  the  shore  without  any  provl- 
slans  for  their  aubststenee  or  proper  medlostlon. 
Tumllnson  v.  Hewett  (1872).  2  Sawy,  £78. 

The  ship  must  cure  injuries  Inflicted  by  the  ship's 
olIloerB  In  punlshlug  tbe  seamen.  Blngold  v. 
Crocker  OStf),  1  Abb.  Adm.  8(L 

Wfane  a  seaman  taken  with  smallpox  waa  neg- 
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quest  to  be  lemored.  There  was  no  bleed- 
ing from  hlB  wound  when  lint  placed  on  the 
pueenger  train.  The  baggage  master,  who 
wM  wfth  him  on  the  car,  testified  aa  a  wit- 
•neu  for  the  plaintiff  that  **wfaen  they  put 
him  in  the  car  they  put  htm  on  the  north 
aide.  I  told  them  to  more  him  on  the  other 
side,  and  that  be  was  going  to  North  Vernon. 
He  said,  '  No ;  I  want  to  go  to  Seymour. '  ' 
Be  was  conscious  all  the  way  from  Butler- 
Til  le  to  N(n1;h  Vernon.  The  conductor  atated 
chat  within  two  at  three  mtnntes  after  they 
started  from  Butlerrille  he  told  Early  he 
was  going  to  take  him  to  North  Vernon ; 
but  Slat  Early  said  he  wanted  to  be  taken 
to  Seymour  to  hia  wife  and  Dr.  Gerrish. 
He  insisted  on  being  taken  to  his  home  at 
Seymour,  and  expressed  himself  as  though 
he  was  afraid  of  being  left  at  North  Vernon. 
He  said  he  was  afraid  the  doctors  there  would 
butcher  him.  All  this  occurred  on  the  way 
from  ButlerviUe  to  North  Vernon.  The  run 
was  made  in  about  ten  minutes,  the  train 
arriving  at  North  Vernon  two  or  three  min- 
utes late.  While  the  train  was  stopped  there 
his  wound  bled  some.  That  within  flftj-two 
or  fifty-three  minutes  from  the  dispatch  from 
Nebraska  to  the  train  master  Early  was  in 
North  Vernon.  Dre.  Kyle  and  Light,  two 
competent  surgeons  and  physicians  at  North 
Vernon,  came  to  the  station  there  on  the  ar- 
rlTal  of  the  train  to  render  any  services  re- 

f[uired.  A  room  bad  been  prepared  there 
nto  which  to  take  him,  in  aaticipatioo  that 
he  would  be  taken  off  tlie  train  at  North 
Vernon,  and  men  were  at  the  depot  with  a 
■tretcher  to  carry  him  to  the  room.  The  train 
was  detained  there  nearly  an  hour.  Drs. 
Kyle  and  Light  during  that  time  adminis- 
tered to  the  wounded  man  some  brandy. 
After  the  train  had  stood  there  a  few  minutes 
blood  ran  through  the  bed  down  on  the  floor, 
but  not  to  amount  to  anything.  Dr.  Kyle 
was  the  appellant's  surgeon  at  North  Ver- 
non, and  he  called  Dr.  Light  to  assist  in 
treating  Early.  The  room  mentioned  had 
been  procured  in  an  hotel  In  response  to  a 
telegraphic  dispatch  by  appellant's  night 
watchman  and  baggage  master  at  North  Ver- 


non, and  he  and  the  hotel  proprietor  were  at 
the  station  to  meet  the  train  on  its  arrival, 
ready  with  a  folding  cot  to  take  Early  off 
and  to  the  room.  He  went  into  the  car,  and 
saw  the  injured  man.  R.  H.  Swift,  appel- 
lant's yard  master  at  North  Vernon,  also 
went  into  the  car,  and  remained  with  Early 
until  he  died.  Earl  v  said  to  him  "he  wanted 
Swift  to  stay  with  him  and  see  him  home ; 
didn't  want  to  l>e  taken  off  at  North  Vernon, 
but  wanted  to  be  taken  to  Sevmoar,  to  Dt. 
Gerrish. "  Swift  told  him  he  would  do  so. 
The  run  from  North  Vernon  to  Sevmour  was 
made  in  Ewenty-five  minutes ;  and'Early  died 
at  Dr.  Qerrish's  office  in  about  an  hour  and 
a  half  after  their  arrival  thereat  He  bled 
some  on  the  way,  and  lived  about  two  hours 
and  three  quarters  after  reaching  Seymour. 
It  was  the  opinion  of  the  Rnrseons  that  the 
hemorrhage  probably  caused  nis  death. 

The  complaint  seeks  to  recover  on  the 
ground  of  neglifcence  of  the  appellant  in 
railing  to  furnish  medical  and  surgical  as- 
sistance to  one  of  its  employes  receiving  a 
dangerous  injury,  while  engaged  in  the  tine 
of  his  duty  as  such  servant ;  and  the  charge 
is  that  appellant  negligently  failed  to  fur- 
nish such  aid  at  Butlerville  to  stop  the  dan- 
gerous flow  of  blood,  but  wrongfully  left 
him  in  the  room  in  Butlerville  for  a  long 
space  of  time  without  such  aid,  and  without 
any  attempt  to  stop  the  dangerous  flow  of 
blood,  and  wrongfully  placed  him  on  a  pass- 
ing train  to  be  taken  to  Seymour,  twentj- 
one  miles  distant,  to  Dr.  Qerrish's  offlos  In 
said  city ;  and  that  during  the  time  the  train 
was  detained  at  North  Vem(m.  there  being 
competent  physicians  and  surgeons  residing 
there,  who  could  and  would  have  stopped 
the  flow  of  blood  from  decedent's  wounds  if 
called  on  to  do  so,  but  tiiat  appellant  care* 
lessly  and  negligently  omitted  and  refused 
to  procure  their  service,  and  at  a  direct  re- 
sult of  such  failure  and  neglect,  when  the 
office  of  Dr.  Gerrish  at  Seymonr  was  reached 
with  Early,  he  was  so  far  gone  from  the  loes 
of  blood  that  nothing  could  be  done  to  save 
his  life,  and  that  he  died  In  twenty  mlnntes 
after  arriving  at  said  office. 


leeted  by  the  ship's  olBcert  so  that  Us  feet  were 
frocen.  the  ablp  was  held  liable  for  the  expense  of 
treatment  made  neoeBsary  thereby  In  a  hospltaL 
Hoaxer  v.  Roott  OBMrt),  U  Am.  L.  Beg.  im. 

Where  a  ship  hat  not  the  means  to  oure  a  ■'■'p™ 
taken  OJ  on  a  wfaallnv  voyaffe  and  be  b  oared  tOr 
on  flbore,  the  leaRonable  expense  ot  the  oan  and 
oare  are  obarireabte  to  the  ship,  Babeook  v.  Terry 
am.  1  Low.  Deo.  00. 

It  seems  that  bj  the  law  ot  Oieat  Britain  when  a 
seaman  Is  hurt  In  the  servioe  of  the  ship  and  left 
behind  for  that  cause  In  a  forelBn  countiT  and  the 
oaute  Is  duly  oerttOed  by  the  oonsol.  the  iblp  is  re- 
sp<malb)e  for  his  oace  and  sustenanoS.  Tba  Sfafoa 
Charta  (1871),  S  Low.  I>e&  181 

Where  a  scamaa  Is  disabled  by  an  aooldent  ta  the 
actual  dtooharse  of  Us  duty  he  Is  to  be  eured  at  the 
expense  of  the  shlpi  Hotnus  v.  Hutetalnsoo  (1888). 
eilp.447. 

In  that  oase  the  oonrt  says,  evidently  aa  the  haslB 
for  distlnctioas,  tiiat  the  slokoeas  was  not  produced 
by  an  aooldent  while  engagMl  In  service  on  board 
of  the  ship,  and  while  In  discbarge  of  hla  duty;  It  Is 
not  an  endemic  disease  of  the  locality  to  which  the 
seaman  was  exposed;  it  was  nota  oontavtous dk- 
S8L.  RA. 


ease,  dangeroos  to  the  orew  whlob  made  ic  neec»- 
sary  for  their  Baf et?  to  remove  the  man  from  the 
vessel,  thereby  Inourrlng  eztraonllnery  expense;  It 
was  an  ordinary  disease  which  the  man  mirbt  have 
had  anywhere  In  any  oCfaer  plaoe  of  employ* 
meat. 

In  The  Explorer  (188D.S0Fed.Bep.l8S,an1iiJared 
seaman  olalmlnff  damages  for  his  Injuries  was  al- 
lowed the  amount  paM  by  htan  for  medical  ex- 
penses. 

It  is  the  du^  of  the  master  to  prooute  medical 
attendance  that  may  be  available  at  ports  where 
the  vessel  touohesforthe  benefit  of  seamen  injured 
where  there  is  reasonable  evidence  of  a  nnncmHj 
forlt.  The  Vigilant  (1887),  80  Fed.  Bm.  188. 

If  upon  arriving  at  port  the  neoeesity  of  Imme- 
diate Bunrical  attention  to  the  lajared  sailor  k  aa> 
certalued.  the  owner  of  the  vessel  will  be  liable  for 
Injuries  caused  to  him  by  the  mastar*saalllnirawny 
without  proourinff  for  him  the  required  atteiitlMk 
ScariT  V.  Hetoalf  0887).  lOT  N.  Y.  81L 

In  Wtnthrop  v.  Carleton  ilSU),  U  Itan.  i,  the 
ooofdgnee  was  permitted  to  recover  from  the  owner 
the  expenses  of  the  stokneas  and  foneral  of  tlie 
master  of  the  vsisel  whloh  ooouixed  while  at  tin 
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We  do  not  think  thfa  evideDce  is  sufflclaot 
-to  support  the  verdict.  While  a  railroad 
■company  is  under  no  legal  obligation  to  fur- 
nish an  employs,  who  may  receive  Injuries 
while  engaged  In  the  serrice  of  the  company, 
with  medical  or  surgical  assistance,  yet 
where  a  day  laborer  or  employ^  has,  by  un- 
'foreseen  accident  to  him  while  en^ged  in 
the  line  of  his  duty  as  audi  employe,  been 
tendered  helpless,  Uie  dictates  of  humanity, 
■duty,  and  fair  dealing  would  seem  to  de- 
'  mand  that  It  should  furnish  medical  assist- 
«nce.  Of  course,  this  duty  could  not  rest 
upon  the  master  in  ordinary  cases,  in  the 
-absence  of  a  contract  to  do  so,  but  should 
fest  upon  him  only  in  extraordinary  cases, 
where  immediate  medical  or  surgical  assist- 
«nce  is  ImperatlTely  required  to  save  life  or 
«void  further  serious  bodily  Injurr.  This 
•duty  on  the  railroad  company  only  arises 
«ut  of  strict  necessity  and  urgent  exigency, 
where  immediate  attention  thereto  is  de- 
manded in  order  to  save  life  or  prevent  great 
Injury.  The  duty  arises  with  the  emergency, 
«Qd  with  it  expires.  Torre  BauU  db  I.  It. 
Oo.  V.  McMnrray,  98  Ind.  868,  49  Am.  Rep. 
T5S,  and  authorities  there  cited.  This  duty 
•does  not  clothe  the  master  with  the  power  to 
dictate  to  the  injured  servant  what  particu- 
lar physician  or  surgeon  shall  treat  him,  nor 
does  it  deprive  such  injured  servant  of  the 
right  of  making  a  conscious  and  deliberate 
-choice,  while  in  the  possession  of  his  mental 
faculties,  of  the  time,  place,  sod  person, 
■and  by  whom  and  when  and  where  he  will 
be  treated.  And  If  the  master,  yielding  tu 
«uch  right,  complies  with  the  request  to  be 
--•0  treated,  and  at  the  same  time  promptly 
places  before  him  ample  medical  and  sur- 
gical assisiance,  ready  to  be  rendered  to  meet 
"the  emergency,  which  he  declines,  then  such 
«mergeDcy  has  ceased,  and  the  duty  with  It ; 
and  if  the  choice  thus  made,  in  the  conscious 
•exercise  of  his  own  free  will,  turns  out  to 
be  a  mistake,  the  company  Is  not  liable,  be- 
■cause  the  duty  ceased  with  the  expiration  of 
■the  emergency.  As  to  the  conduct  of  the 
4tppellaot^8  servants  at  Batlervllle,  assuming 
that  the  freight  condiictor  was  In  thla  emcT' 


gency  clothed  with  the  powers,  and  charged 
with  the  duttea,  of  the  appellant,  in  utat 
emergency  the  uncontradicted  evidence  shows 
that  he  faithfully  discharged  those  duties  by 
promptly  furnishing  all  the  medical  and  sur- 
gical assistance  to  t£e  injured  servant  within 
reach  or  nearer  than  North  Vernon,  and  that 
he  promptly  made  arrangements  that  carried 
the  decedent  to  North  Vernon  after  his  wound 
had  been  bandaged  and  the  flow  of  blood 
stopped  by  such  snnical  aid  as  could  be 
got  at  Butlerville.  He  reached  North  Ver- 
non sooner  than  the  surgeons  there  could 
have  been  brought  to  Butlerville  after  the 
accident,  the  oiBtance  being  seven  miles. 
There  is  no  shadow  of  evidence  showing  neg- 
lieence  at  Butlerville  on  the  appellant's  part. 
The  evidence  shows  without  contradiction 
that  the  appellant  had  taken  every  precau- 
tion to  have  Early  treated  at  North  Vernon 
by  proper  medical  and  surgical  skill,  and 
that  he  declined  it  all,  except  the  brandy 
administered  there  by  the  physicians  sum- 
moned in  attendance  by  the  appel  lant.  There 
was  no  necessity  or  emergency  after  tiut, 
and  tiierefore  no  legal  duty  resting  on  ap- 
pellant afterwards  to  furnish  medical  or  sur- 
gical aid.  The  evidence  shows,  without  any 
conflict,  that  the  appellant  met  the  pressing 
emergency  and  urgent  necessity  at  Butler- 
ville, and  discharged  the  duty  thereby  im- 
posed; and  concraing,  without  deciding, 
that  such  emergency  continued  till  the  In-i 
jured  servant  was  Inougfat  to  North  Vernon, 
the  duty  Imposed  by  Bu<di  emergency  waa 
fully  met  there,  and  there,  at  least,  it  ex- 
pired. This  is  not  a  case  of  a  conflict  or 
preponderance  of  the  evidence,  but  one  where 
the  most  favorable  view  that  can  be  taken  of 
it  for  the  appellee  shows  that  the  verdict  is 
not  supported  by  proof  of  those  indispensable 
facts  without  which,  as  we  have  indicated, 
there  can  be  no  liability  on  the  part  of  the 
appellant.  The  circuit  court  erred  in  over- 
ruling the  appellant's  motion  for  a  new  trial. 

The  judgment  it  reverted,  and  the  cause  re- 
manded, with  instructtons  to  sustain  tho 
motion  for  a  new  trial. 


ftort  of  oonsfsnoMDt  and  wMob  expenses  were  paid 

4qr  the  consignee. 

The  Beanian  Is  entitled  to  be  eured  of  the  Injury 
«eoelved  altbou^h  do  one  Is  in  fault  for  the  ln]urr. 
Brown  v.  Tbe  Bradisb- Johnson  (1878),  1  Woods,  0. 
•a  801. 

But  a  f  relgbtlntr  vessel  Is  not  bound  to  provide  a 
•physician  or  nurses  for  sick  seamen,  HoOormaok 
-V.  Tbe  Wenalerdale  (laeO).  41  Fed.  Rep.  002. 

And  (B  Organ  v.  Brodle  [ISHi,  10  Bxob.  40, »  L 
J.  Exofa.  70,  an  Bngllab  oaoe,  an  soHon  wss  twoufrht 
for  provisions  furnished  to  sesmea  wlio  had  been 
•injured  on  Bhipboard  and  left  behind  by  the  cap- 
tain, and  the  oourt  said  there  is  no  pretence  that 
■tbe  case  falls  wltbln  tbe  general  authority  which 
-the  master  of  a  venel  has  of  pledglDff  tbe  credit  of 
tbe  owner  for  such  matters  as  were  neoestary  for 
the  due  proteoutlon  of  tbe  voyage;  tor  tbe  faota 
show  tfaat  It  was  not  neoessary  that  tliese  seamen 
-should  be  cored  In  order  tbat  the  vcaael  might  pro- 
oeed  on  ber  voyane.  if  tbat  bad  proved  to  be  the 
•ease  tbe  owner  would  have  been  reeponglble  for  all 
oeoesBary  supplies  of  medhdne  ordered  by  the  cap- 
«aln  and  perhaps  even  for  provtoloos,  but  as  there 
4s  DO  tround  fW  Bvluff  tbat  these  matters  were  oeo- 
-98  LB.  A. 


essarr*  In  Uiat  sense  tbe  captain  bad  no  antborl^ 
to  pledge  the  owner's  credit. 

Tbe  latter  ease,  however,  applies  to  the  case  some 
rules  wblch  are  not  considered  as  appUoatde  else- 
where, and  It  Is  out  of  harmony  wtth  the  bulk  of 
the  law  upon  tbe  subject. 

Although  in  Walton  V.  Tbe  Ship  Neptune  (IBOO). 
1  Pet.  Adm.  142,  it  la  said  tbere  Is  DOdlfferenoe  as  to 
wag£s  between  the  case  of  a  sailor  disabled  oo  ac- 
tual duty  or  tbat  of  one  taken  sick,  or  owing  to  no 
misoonduot  accidentally  disabled  while  in  servloek 
In  the  former  case  be  Is  to  be  cured  at  tbe  expense 
of  thesblp:  Id  the  latter  at  Us  own  obai^ 

flbH  lanff  doss  fAs  oNfoutlon  bnt. 

In  maor  of  tbe  eases  tbe  geamU  expression  is 
used,  tbat  a  seaman  disabled  in  the  service  of  tbe 
ablp  is  to  be  cured  at  the  expense  of  the  ship. 
Brown  v.  Overton  (18S0),  1  Sprague.  USt  Brown  v. 
Tbe  D.  8.  Cage  0872),  1  Woods.  aaiOfc  Bmnent  r. 
Taber  (1864),  1  Bpragoe,  SO;  Hie  North  Anwrloa 
(im\  ft  Ben.  480;  t«nfffltreet.  v.  Steam-Boat  B.  B. 
Springer  (1880\  4  Fed.  Rep.  671;  Crouoher  v.  Oakman 
(18011,  «  Alien,  18ft;  Hart  v.  Tbe  Ship  Uttlejohn 
(laOO),  1  Pet.  Adm.  UK. 
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TSMNESSBB  SUPBRHB  COUBT. 


Mat., 


TENNESSEE  SUPREME  COURT. 


ThomuB.  QUINN.  Admr.,  etc.,  of  Thomu 
J.  QuiDD,  Deceased.        in  Brr., 

e. 

KANSAS  CITY,  MEMPHIS  &  BIRMLNO- 
HAH  B.  CO. 

(NteQii.n&) 

1.  The  relHitlon  of  master  and  serraat 
doee  not  exist  between  a  railroad  compaor 
and  ■nrgeona  amplored  br  It  to  render  servloee 
to  Injured  uni^rfa.  ao  to  reo  der  the  companr 
liable  for  the  mlstakea  or  malpractice  of  Buob 
■unreoDs. 

£.  Seleotliitf  •nryeona  skilled  and  com- 
petent InttaelrjproflBSBloa aad  plaeing 
Uiem  In  attomance  upon  so  employe  in- 
jured In  bfe  eerrlce  dtscbarges  every  duty  which 
the  master  owes  In  regard  to  the  curlog  of  eucb 
Injury  and  he  la  not  liable  for  the  mistakes  which 
they  may  aabaequently  oommJC 

(HayClBBB.) 

ERROR  to  the  Circuit  Court  for  Shelby 
County  to  review  a  JucIgmeDt  in  favor  of 
defendant  In  an  action  brought  to  recover 
damages  for  the  negligCDce  of  defendant  In 
failiofc  to  use  proper  care  in  attending  to  ioju 
ries  wbicb  plaintiff's  ioteaiate  reoeind  while 
In  defeadaDVB  employ.  Affirmed. 
Tbe  facts  are  stated  in  tlie  optDioo. 


Meam.  Janes  M.  Greer  and  C.  D.  M. 
Oreer  for  plaintiff  io  error. 

Jfr.  Wallaee  Pratt,  with  Menrs.  Adasss 
ft  Trimble,  for  defendant  in  error: 

There  is  no  general  liability  on  tb^  pert  of  a 
railroad  company  to  provide  surgical  aid  foi 
sick  or  wounded  servants. 

Tart  Haute  <£  I.  R.  Co.  r.  MeMvrray,  99 
Ind.  858,  44  Am.  Rep.  753;  Marquette  4b  0.  It. 
Co.  V.  Tajt,  28  Mich.  289;  ToUdo,  W.  A  W.  R 
0».  T.  Prince,  SO  III.  2«. 

Where  a  railroad  company  undertakes  to 
furnish  medical  or  surgical  treatment  to  ser- 
vants itdisohsrgesthe  full  measure  of  ita  duty 
when  it  procures  and  aemls  to  ibe  injured  per- 
son a  surgeon  of  reasonable  skill  and  icood  rep- 
utation io  hia  profession,  and  is  not  liable  for 
any  negligence  of  such  surgeoo. 

Laub/teim  v.  D*  Kmin^yke  Nederlandtehe 
Stoomboot  MaatKhappy,  107  N.Y.  S28;  CfBrien 
T.  Gunard  88.  Co.  UAmiteO)  13  L.  R.  A.  8^9, 
154  Mass.  272;  8outh  Florida  R.  Co.  v.  Price, 
32  Fia.  46:  Union  Pae.  R.  Co.  y.  Artist,  23  U 
R  A.  681,  60  Fed.  Rep.  865;  Seeard-v.  St.  Paul. 
M.AM.B.  Co.  18  Fed.  Rep.  221;  McDonald 
v.  Maasaehiiuitt  Gen.  Hoepiial,  120  Mass.  432, 
21  Am.  Rep.  S20. 

Where  a  person  injured  through  the  negli- 
gence of  another  has  received  an  Injury  vrhicb. 
without  a  surgical  operation,would  have  caused 
his  death,  and  employs  a  competent  and  skill- 


In  some  of  these  cases,  however,  the  questfoo  of 
bow  long  the  treatment  waa  to  last  was  not  dis- 
tinctly iKf  ore  tbe  (ourt.  Nevertbelpsa  those  ex- 
picsslona  have  been  acted  upon  as  the  law  in  some 
of  tbe  casee. 

Thua  a  seaman  whose  feet  are  frozen  while  In  the 
abip^  boat  In  the  service  of  (he  ship  before  he  Is 
discharsred,  although  he  Is  at  the  home  port,  is  en*' 
titled  to  be  cured  at  the  ship's  expense.  Beed  v. 
Oanfleld  (1832)  1  Sumn.  IDS. 

So  where  ua  Injury  la  received  by  a  seaman  while 
In  the  discharge  of  his  duty,  from  tbe  fault  or 
negllfirence  of  the  officers  of  the  boat,  tbe  boatia 
liable  lor  tbe  ezpGnse  of  bis  kccDiDir  and  medical 
attendance  until  he  18  restored.  Myers  v.  Tbe 
Lizzie  Hopkins  tlOTll  1  Woods,  V..  0.  m 

la  Tbe  W.  L.  Wblte  (1B8&}  2S  Fed.  Kep.  COO,  Id 
which  an  Injured  seaman  discharged  by  [icrmls- 
ston  of  Bcousul  underact  of  congreea  was  Kivea  a 
decree  against  the  shtp  tor  the  omount  of  the  cost 
for  cure,  the  court  says:  "If  tblsspninan  bad  come 
home  Id  the  ship  he  might  have  .  een  dlscbai^^ed 
at  (he  eud  of  tbe  voyage,  bo  far  as  the  payment  of 
wages  was  coDCcrned,  but  suL'h  discharge  would 
not  have  operated  to  absolve  tbe  ship  rrum  h«rul>- 
llgatlons  to  bim  under  tiie  maritime  law  to  p.iy  tor 
all  additional  expenses  of  his  medU-al  treatment 
and  cure  wttbln  a  reasonable  time  afttrwurds." 

A  seaman  who  la  injured  Id  the  service  of  tbe 
sbtp  without  fault  of  bis  own  is  eniltied  to  be 
beolod  at  the  ezpeDse  of  tbe  ship  and  this  after  the 
voyage  is  terminated  and  tbe  seaman  la  dlsoharKed. 
Be  la  not  entitled  to  receive  any  allowance  for  tbe 
effect  of  his  Injury,  and  when  the  cure  la  com- 
plete as  far  as  the  ordinary  medical  means  extend, 
the  ship  and  owner  are  freed  from  all  liability. 
Tbe  Llzde Frank  (ISSUStFed.  Rep. 477. 

But  there  are  other  cases  which  limit  the  ship's 
obtlgatiob  to  tbe  voyage,  and  wbfob  bold  that 
when  the  seaman  fa  returned  to  bis  home  port 
tiie  Hability  of  tbe  ablp  oeases. 
Pfl  1,.  R.  A. 


The  liability  of  tbe  vessel  In  refereuoe  to  tbe 
ourlDg  of  Injured  seamen  is  Reneraily  to  be  limited 
to  tbe  period  vrhlob  Is  reasonalily  necessary  for  bis 
conveyance  to  the  United  States.  The  Atlantlo 
(1818)  Abb.  Adm.  4BSL 

The  obligation  of  tbe  vesael  does  not  extend  be- 
yond  the  termination  of  tbe  aeaman^  oontract  and 
bisreturntobisbomeortoamarinehospitaL  The 
J.  F.  Card  (1690^  43  Fed.  Rep. 

The  seaman  is  to  receive  at  the  vessel's  expense 
tbe  ordinary  medical  attendance  and  treatment  in 
case  of  Injury  or  aoute  diseases  for  a  reasonable 
time.  Tne  ship  ta  not  bound  to  pay  for  bis  medica- 
tion for  the  cure  of  a  chronio  dtoease  for  an  un- 
limited length  of  time.  Raymond  v.  Tbe  BIIbS. 
Thayer  (lt«j7j  40  Fod.  Rep.  iXI2. 

In  oonstdcnng  tbe  question  of  liability  of  the 
eblp  for  dumiigea  for  tajurtcs negligently  caused  to 
a  seaman,  tbe  court  in  Tbe  City  of  Alexandria 
(ItJS^J  17  Fed.  Uep.  380,  held  that  a  Bcamon  injured 
while  in  the  service  of  tbe  veseel  is  entilled  to  care, 
nursing,  and  attendance  at  the  expense  of  Uie 
Bbip  to  tbe  eud  of  tbe  voyage  In  all  cases  exoepC 
where  tbe  Injury  arope  from  the  willful  aDd  gross 
misconduct  of  tairascif  or  his  associates,  and  thiit 
rule  was  followed  In  Sullivan  v.  Neptuno  (l8BT);n 
Fed.Bep.925;  Tbe  7\mimerlane  (1801)  47  Fed.Kop.  SO. 

It  is  tbe  rigbt  of  a  seaman  Injured  In  tbe  seriiee 
of  a  vessel  to  be  cared  lor  at  least  to  the  end  of  ttm 
voyage  and  nothing  abort  of  gmss  negligence  or 
wiUtuI  misconduct  causing,  or  concurring  to  cause, 
tbe  injury  will  forfeit  snob  right.  Tbe  City  of 
Carlisle,  S  L.  R.  A.  63. 14  Sawy.  179, 89  Fed.  Rep.  807. 

The  privilege  of  seomen  to  he  cured  at  the  ex- 
pense of  a  ship  of  disease  incurred  In  the  aervioe 
of  tbe  ship  pontlnuea  no  longer  than  their  rlcht  to 
wages  under  their  contract  in  tbe  partloolor  oaae. 
Nevitt  V.  Clarke  (18t6)  Aloott,  810, 

The  ship's  duty  termlnatea  Id  ordinary  BMca 
whCD  the  shipping  cootract  Is  dissolved.  Ttaa  Ben 
Flint  <18ft7)  1  Bin.  fiU,  1  Abb.  <0.  &)  US. 
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fal  rargeoD  br  wbow  mbtake  the  operation  Is 
not  tuccemf  of  and  the  paticDt  dies,  the  wrong* 
doer  is  not  abielded  from  liability  by  the  sur- 
geoD'a  error;  and  this  although  Uie  operation 
vaa  the  immeiliate  cause  of  the  death. 

Sauter  t.  Nm  York  Vent,  d  E.  B.  W 
N.Y.  60,  28  Am.  Rep.  1& 

Bewd*  /•>  deltvered  the  c^lnlon  of  the 
court: 

One  Qninn,  the  Intestate  of  plaintifC  in 
error,  was  an  employ^  of  defendant,  who  was 
■eriouB]y  crushed  by  the  driving  wheel  of 
one  of  Its  engines,  while  engaged  In  the  dis- 
chargo  of  his  duty  as  switcliman  in  the  yards 
of  the  railroad  at  Holly  Springs,  Miss.  Im- 
mediately after  the  Injury  he  was  taken  in 
charge  by  a  surgeon  employed  by  the  de- 
fendant to  render  surgical  attention  to  sucii 
of  its  employ6s  as  were  Injured  at  that  place, 
while  in  Its  service.  He  ai  once  placed  him- 
self in  communication  by  wire  with  tlie  chief 
surgeon  of  the  railroad,  whose  duty,  under 
hiaemployment,wutorender  personal  atten- 
tion in  such  cases,  and  to  exercise  supervisory 
care  over  its  local  surgeon,  including  the  one  In 
personal  charge  of  Quinn  ;  this  chief  surgeon 
living,  and  at  the  time  betnir,  in  Memphis 
In  this  state.  The  result  of  this  communi- 
cation was  that  the  latter,  having  decided  it 
was  best  for  the  wonnded  man  that  he  should 
be  brought  to  his  hther's  home  In  Memphis, 
where  he  could  more  safely  and  intelligently 
noeive  surgical  care,  announced  his  dwision 


to  the  railroad  authorities,  and  requoted 
tiiem  to  prepare  at  once  to  bring  mm  In. 
In  obedience  to  this  direction,  a  special  train 
was  made  up  without  unnecessary  delay,  and 
Quinn,  accompanied  by  the  Holly  Springs 
surgeon,  was  taken  on  bouil,.^nd,  after  a 
rapid  run,  was  delivered  over,  at  the  depot  of 
the  railroad  in  Memphis,  into  the  keeping  of 
the  chief  surgeon.  Within  a  few  hours  there- 
after Intestate  of  plaintiff  died.  This  action 
was  brought  to  recover  damages  against  the 
railroad  for  negligence  In  various  particulars 
resulting  In  his  death.  Among  other  grounds 
of  negligence  laid  In  the  declaration  was  that 
defendant  failed  to  provide  the  Intestate  with 
proper  medical  service,  and  that  this  failure 
greatly  aggravated  hla  condition,  and  largely 
contributed  to  his  death. 

On  the  trial  of  the  case,  the  court  below 
excluded  certain  evidence  (dieted  by  plain- 
tiff in  error,  which  tended  to  show  that  these 
surgeons  were  unskillful  in  their  treatment  of 
the  patient,  and  that  this  unskillfulness  was 
one  of  the  active  causes  contributing  to  his 
death.  When  he  came  to  instruct  tbe  jury, 
the  trial  Judge,  among  athsr  things,  said  to 
them :  **  If  deceased  was  put  in  charge  of 
physicians  of  good  reputation,  It  was  their 
business  to  stop  the  flow  of  blood,  if  any, 
and  defendant  is  not  liable  for  any  failure 
to  stop  this  flow  while  the  patient  was  iu 
charge  of,  or  after  he  was  put  in  the  charge 
of,  the  physicians.  If  deceased  -was  put  In 
tlu  haods  of  competent  surgeons  of  good  rep* 


To  whoa  tetAsfnIsappneaMsl 

The  role  seems  to  have  been  adopted  In  tbe  In- 
terest ot  common  seameo.  but  it  has  been  gradu- 
aUy  extended  to  embrace  others. 

The  ruie  ia  applicable  to  seamen  on  the  lakes. 
The  Ben  FUnt  08671 1  Bin.  582,  1  Abb.  (CT.  B.)  126. 

Jlghermen  on  mackerel  voragea  are  entitled  to 
be  oured  at  the  expense  of  the  ship.  Knltrtat  v. 
Panons  (1866)  1 8pnffu«,  SS9. 

A  mate  Is  enUtled  to  be  cnradat  tbe  expense  ot 
tbe  Bblp  In  the  lame  manner  as  seamen.  And  If  be 
li  put  OD  shore  when  sick  for  tbe  oonvenlenoe  of 
tbe  Bbip  bis  expenses  for  medical  advice,  attend- 
ance, and  Ixjard  are  tn  bebome  by  ttiB  shipowner. 
The  Brfg  Q«orgv  il632i  1  Sumn.  151.  afflrmloir  Lam- 
son  T.  Weetcott  (isai)  1  Sumn.  fiSO. 

A  second  mate  who  Is  called  npon  to  aid  in  sup- 
presBloff  a  riot  on  the  ship,  wbo  Ukea  a  pistol 
which  be  to  warned  not  to  use,  tmt  wblch  la  acci- 
dentally dscharged  durloK  tbe  BCutHo  so  aa  to 
wound  bim,  is  entitled  to  be  cured  end  sent  bome 
at  the  expense  of  tbe  ship,  Oalloa  T.WUUama 
(Wli  S  Low.  Deo.  1. 

A  firemao  on  a  steamship  Is  within  the  mice. 
Tbe  North  America  iltnZ)  5  Ben.  486. 

Tbe  engineer  of  a  etvamboat  Is  entitled  to  be 
eared  at  the  expense  of  tbe  ship.  Holt  v.  Cum- 
mlngs  (1888)  lOS  Fa.  SIS,  48  Am.  Rep.  1«l 

If  tbe  engineer  of  a  steamboat  la  Injured  at  the 
bome  port  and  the  captain  of  tbe  ablp  summons  a 
pbyslalan  who  attends  tbe  man  on  board  the  boat 
and  subsequentlj  after  tais  removal  to  bis  bome, 
tiie  ship  will  be  hable  for  tbe  whole  amount  of  tbe 
Mil.  Holt  v,  CummingB,  attpra. 

But  a  person  employed  to  aid  In  abif  ting  a  barge 
from  one  location  in  a  harbor  to  another  for  tbe 
purpose  of  placing  ber  In  winter  Quarters  Is  not 
wltbio  the  role  wtiloh  entitles  injured  seamen  to 
be  cured  at  the  expense  of  Uw  ship.  Tbe  John  B. 
Lyon  OBfl)  88  Fed.  Bep.  ISA. 

«8  L.  R  A. 


M(  tif  ehaneUr  of.  or  at^jvlotions  ta.  the  eon* 

trace 

Tlie  right  to  cure  Is  tbe  same  whether  tbe  com- 
penaatiOD  la  to  be  apedOo  money,  wages,  or  a  ataaie 
of  tbe  earnings  of  the  vesseL  The  Atlantic  (1848) 
1  Abb.  Adm.  at. 

The  fact  that  men  on  a  ftshtng  acbooner  are  to  be 
paid  aooording  to  their  catoh  does  not  take  them 
out  Of  the  rule  tbat  entitles  them  to  be  cured  at 
the  expense  of  the  ship.  Knight  v.  Fatsona  (1S55) 
1  Sprague,  279. 

A  Stipulation  In  tbe  Shipping  artlolea  not  to 
cbai^formedlcloeslsvoML  Hie  Sarah  Jane  (18^1 
IBIatchf.&H.  111. 

A  Stipulation  io  tbe  ablppfng  articles  tbat  tbe 
seamao  shall  pay  for  all  medicines  and  medioal 
advice  without  any  condition  tbat  there  ehall  bea 
Buttable  medicine  chest  on  hoard  the  vessel.  1b  ood- 
trary  to  tbe  policy  of  the  act  of  oongress  and  will 
not  be  upheld.  Harden  v.  Qordon  (1828)  S  Mason. 
541. 

An  expren  promise  by  a  sick  seaman  to  pay  tbe 
pbyslofan^a  bill  Is  without  consideration  and  void. 
Fteemanv.  Baker  1I888)  1  Blatchf.  ft  H.  872. 

Effect  of  ttattitea. 

The  English  Htatute  7  ft  8  Vfot.  112,  provides 

that  every  ablp  navigating  between  the  Fnlted 
Kingdom  and  places  outof  the  same  aballliaveand 
keep  constantly  on  board  a  sulSnlent  supply  of 
medfrlne  aultable  to  accidents  anil  diseases  airialng 
00  aea  voyages.  Oonob  v.Steel  ll854}8BLftBL4QS 
a  L.  J.  Q.  a  121.  IB  Jur.  nft. 

Tbe  TTnlted  States  Act  of  ]nO,ctaap.28.S8,provldss 
that  certain  classea  of  vessela  shall  be  provided 
with  8  cheat  of  medldne  put  up  by  some  apothe- 
cary of  known  reputation  and  aooompanled  by  di- 
rections for  administering  seme;  and  the  medicine 
shall  be  examfoed  the  same  or  some  other 
apothecary  onoe  at  least  In  every  year  and  sup- 
plied with  fresh  mediidnfls  In  the  place  of  such  as 
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utatloD  and  •tandlng  In  their  profeasion,  de- 
fendant is  not  liable  for  uiy  treatment  given 
the  patient  by  tbem,  or  by  others  under  their 
advice."  The  action  of  the  court  below  in 
excluding  thia  testimony  and  In  givioe  this 
instruction  is  now  assigned  as  error.  Before 
considering  this  asBignment,lt  la  proper  to  say 
the  record  tends  to  show  that  both  those  sur- 
geons were  men  of  fine  reputation  for  having 
-skill  and  experience  In  their  profession,  and 
that  for  the  service  rendered -to  the  deceased, 
as  in  all  oUier  similar  cases,  they  were  paid 
by  the  corporation,  without  cost  or  charge  to 
htm  or  to  his  estate.  The  question  presented 
by  this  assignment  Is  new  in  this  state.  It 
is  almost  as  new  to  the  courts  outside  the 
state.  The  diligence  of  counsel  in  this  case, 
and  the  investi^ions  of  this  court,  have  re- 
-sulted  in  finding  but  few  cases  involving  it, 
and  these  of  so  recent  date  thnt  neither  tliey, 
□or  Uie  rule  announced  by  them,  have  been 
■carried  Into  the  latest  text-books  on  railway 
law. 

Plaintiff  in  error  loaistB  that  the  defendant 
In  error  is  liable  for  the  mistakes  or  malprac- 
tioe  of  the  surgeons  in  question ;  that  their 
«mployment  by  the  railroad  creates  the  rela- 
tion of  master  and  servant ;  and  that  the  or- 
dinary rule  which  makes  the  master  1  lable  for 
the  negligent  acts  of  his  servant  within  the 
flcope  of  his  employment  Is  to  be  applied  In 
this  case.  If  he  be  correct  in  his  contention 
that  the  relation  between  the  railroad  and  these 


surgeons  was  that  of  master  and  servant,  tbm 
his  craiclusion  would  pronely  follow.  But 
was  that  the  relatlonahlpT  We  do  AOt  think 
BO.  The  term  "servant,"  as  it  is  us^  In 
connection  with  the  rule  invoked,  has  a  well- 
deflned  meaning.  "It  is  applicable,"  says 
Mr.  Thompson  In  his  work  on  Ncgligenca 
(vol.  3,  p.  893),  *to  any  relation  in  which, 
with  reference  to  the  matter  out  of  which  an 
alleged  wrong  has  sprung,  the  person  sought 
to  be  charged  had  the  right  to  coniiol  the  ac- 
tion of  the  person  doing  the  alleged  wrong; 
and  this  right  to  control  appears  to  be  the  con- 
clusive test  by  which  to  aetermine  whether 
the  relation  exists."  "For  the  relation  to 
exist,  so  as  to  make  the  master  responsible, 
he  must  not  only  have  the  power  to  select  th» 
servant,  but  to  direct  the  mode  of  executing 
and  to  so  control  him  in  his  acts  In  the  course 
of  his  employment  as  to  prevent  injury  to 
others."  Jtobituon  v.  Webb,  11  Bush. 464. 
To  the  same  effect  are  Moutui  Oity  PttitU  (t 
Color  (Jo.  V.  Oonlon,  93  Ho.  331 ;  WHtst  v. 
State  Boad  Bridge  Go.  68  Mich.  689 ;  Andrtw 
T.  Boedeeker,  17  111.  A.pp.  218.  The  term 
"master"  is  equally  well  defined  to  the  law. 
A  "  master"  In  the  sense  of  the  rule  is  **  oa» 
who  has  the  superior  choice,  control,  and 
direction ;  whose  will  Is  represented,  not 
merely  In  the  ultimate  result  in  hand,  but  in 
all  its  details:  one  who  is  the  responsible 
hand  of  a  given  industry;  one  who  has  the 
power  to  discharge ;  one  who  not  only  pre- 


«ball  bare  been  used  orapolled;  aad  tn  default  of 
«uota  medtoine  cbest  the  owner  of  suoh  venel  shall 
provideandiiavforallsu^advloe,medloine,oral> 
tendance  of  phraldani  as  any  of  the  crew  ihall 
«tand  Id  need  of  In  any  oase  of  sloknees  at  every 
place  where  the  rewel  may  touob  or  trade  during 
the  vojBge.  wtthontanydeduetloQ  from  tbewases 
of  aaab  slok  seaman.  And  these  provisions  wen 
anbeeguendr  extended  to  other  claaMs  at  vceeato 
and  provteloDB  were  made  for  the  deducHoo  from 
the  waffes  of  seamen  for  the  support  of  boapitala. 

The  aot  of  oooirreM  provMlov  for  a  medicine 
cbest  on  boazda  vessel  did  not  change  the  mart- 
time  law  as  to  tbe  da^of  the  ship  to  sick  seamen 
except  as  bras  Itreflpeata  medlctne  and  medical 
advice,  when  there  is  a  proper  medicine  cbeet  and 
medical  directions  on  board  tbe  resseL  Harden  t. 
■Oordon        9  Mason.  UL 

If  a  seaman  Is  put  on  shore  the  expense  of  board 
and  nursing  are  to  be  borne  by  the  veeeel  notwith- 
standing tbe  passage  of  the  act  of  congress,  and 
there  is  no  exemption  from  liability  for  medical 
adrloe  unlesi  then  Is  a  proper  medidne  obeet  on 
board,  the  burden  of  proof  of  which  Is  upon  tbe 
owners.  The  Nlmrod  (1828)  1  Ware,  9. 

To  exempt  the  reaeel  from  the  cost  of  medical 
adrice  under  the  aot  of  oo agrees  It  must  be  made 
to  appear  that  the  proper  medidne  chest  was  on 
'board.  The  WUllam  Harris  (IBST)  1  Ware.  8T8. 

The  owner  Is  not  exempted  from  tbe  expense  of 
medical  adrloe  although  there  la  a  proper  medicine 
cbest  on  board.  If  tbe  seanian  cannot  have  tbe 
benefit  of  ft  either  by  reason  of  being  removed  to 
shore  or  from  tbe  fact  that  there  Is  no  one  on 
board  by  whom  the  medicine  can  be  safely  admln- 
■Istered.  Tbe  Forest  il837)  i  Ware,  tfl. 

In  note  to  Swift  v.  Tbe  Ship  Happy  Betum  (1799) 
1  Pet  Adm.  268,  It  Is  said  altbou^  to  ordinary 
oases  having  a  medicine  cheat  no  board  may  be  a 
compUianoe  with  the  aot  of  congress,  exceptions 
'flhould  be  made  where  dangerous  diaeaMB  require 
and  compel  extraordinary  remedies  and  assist- 
■anoeu 

^  L.B.  A. 


Effect  of  aeaman^a  negUaenM^  or  rtfvMl  at  aid. 

Here  oegUgeooe  on  tbe  part  of  the  seaman  wbfaA 
causes  tbe  injury  does  not  exempt  tbe  ship  from 
liability  to  cure  blm.  Tbe  Chandoe  (1880)  S  8«wy. 
644;  PetoFBon  v.  The  Chaodoa  0880)  4  Fed.  Rep.  6411; 
Tbe  Ben  Flint  0867)  1  Bias.  661, 1  Abb.  (D.  8.)  1». 

In  Johnson  v.  BuoUns  08W  1  Sprague.  17,  It 
was  bald  that  in  case  of  stokness  produced  hy  tbm 
8eamao*B  own  fault,  he  would  be  charged  with  the 
expeoSea  of  eubsistence,  and  while  there  b  no  ex- 
press ruling  on  thequeslion  of  medical  attendance 
some  expressions  of  tbe  ooart  tend  to  tbe  eltoet 
that  Bubalstenoe  would  include  medloine. 

If  a  seaman  oontraots  disease  by  luaown  exoesaea 
or  faults  and  in  defiance  of  the  counsel  and  oom- 
mand  of  hie  superior  offloers,  tbe  vessel  Is  not 
ohargeeble  with  the  expense  of  hia  oure. 

Where  the  negligence  of  a  seaman  oontrlbutee  to 
the  Injury  while  tbe  ship  will  not  be  mulcted  In 
damaflrea  It  will  be  held  responsltde  for  lU  neglt- 
genoe  contributing  to  the  injury  to  the  extent  (tf 
paying  for  tbe  direct  care,  attention,  medical  serv> 
loea,  and  expenses  required  for  the  injured  pereon. 
The  Wanderer  0884)  SO  Fed.  Rep.  I4a 

If  a  sick  seaman  Instead  of  accepting  the  nu»' 
ter^  offer  of  assistance,  abandons  tbe  lerrloea  of 
the  veaeel  and  aeeks  medical  aid  on  shore,  he  will 
forfeit  his  right  to  be  cured  at  the  ahlp%  expeoaa. 
The  Bark  Cambridge  08^7)  1  Sawy.  SB. 

Where  a  seaman  In  a  foreign  port  Is  taken  on 
shore  at  hleown  solicitation  from  a  vessel  properly 
provided  wlcb  a  cbrat  of  medidne,  and  there  re- 
celvea  medical  assistance  and  advtoe,  tbe  ezpensee 
thereof  areto  bo  deductedftom  hla  wages.  Plerea 
V.  Patton  (1833)  Ollp.  486. 

Where  a  seaman  In  a  foreign  port  oontraots  an 
ordinary  disease  without  any  fault  of  bis  own  and 
remains  on  board  of  a  vessel  wtaioh  is  properly  prc^ 
vided  with  a  chest  of  medicine,  the  expense  for  tbe 
attendance  and  advice  of  a  pbyaidan.  If  evidently 
neoessary  for  tbe  safety  of  bis  life,  are  to  be  <W 
ducted  from  his  wages.  Holmes  v.  Hutch  Inaon 

oim  aiip.  us. 
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•cribet  the  duty,  but  directa,  and  may  at  any 
time  direct,  tht  meaas  aod  method  of  doiog 
the  work. "  14  Am.  &  Eng.  Encyclop.  Law. 
p.  746.  If  It  be,  M  these  autboritlei  indicate 
(and  it  oaDDOt  be  otiierwlee),  that  the  deols- 
Ire  test  of  this  relatioDship,  or  even  one  of 
its  decisive  testa,  Is  that  the  master  has  the 
riffht  to  select  the  mode  of  tbe  servant's  em- 
ployment, and  tliut  the  master's  uncontrolled 
will  is  the  law  of  the  servant  "to  the  means 
«nd  methods'*  by  which  this  end  Is  to  be 
reached,  thai  U  cannot  be  maintained  that 
these  surgeons  were  the  servants  of  this  cor- 
poration. They  were  not  employed  to  do 
ordinary  corporate  work,  but  to  render  serr- 
ices  requiring  special  training,  skill,  and 
experience.  To  perform  these  services  so  as 
to  m^ke  them  effectual  for  the  saving  of  life 
and  limb,  it  was  necessair  that  these  sur- 
geons  should  bring  to  then*  work,  not  only 
Uieir  best  skill,  bat  the  right  to  exercise  ft 
to  accordance  with  their  soundest  judgment 
and  without  interference.  Not  only  was  this 
tbe  right  of  these  surgeons,  but  It  was  as  well 
a  duty  that  the  law  Imposes.  If  the  railroad 
•uthuritfes  had  andwtaken  to  direct  them  as 
to  tbe  method  of  tieatment  of  tbe  Injured 
man,  and  this  method  was  regarded  by  them 
as  unwise,  they  would  have  been  "bound  to 
exercise  their  own  superior  skill  and  better 

Judgment,  and  to  disobey  their  employers, 
f  in  their  opinion  tbe  welfare  of  the  psAlent 


required  it."  Union  Am.  B.  Uo.  v.  ArtuL 
9  C.  C.  A.  14,  60  Fed.  Rep.  865.  28  L.  R.  A. 
081.  In  accordance  with  this  view,  it  haa 
been  uniformly  held,  so  far  as  we  have  been 
able  to  discover,  that,  having  selected  sur- 
geons skilled  and  competent  in  their  profes- 
sion, the  corporation  discharged  every  duty 
that  humanity  or  sound  morals  impose,  and 
that  it  is  to  no  extent  liable  for  the  mistakes 
they  may  subsequently  commit.  In  South 
Florida  &  Oo.  FHee,  8S  Pla.  46,  tbe  dec- 
laration was  ttiat  Oie  surgeon,  employed  bj 
the  defendant  to  render  surgical  aid  to  Ita 
employ^  injured  in  its  service,  set  the  plain* 
tiff's  arm  Inan  unskilled  and  negligent  man- 
ner, and  that  for  this  the  corporation  was 
liable.  To  this  claim  the  court  says:  "Even 
though  we  shall  admit  It  to  be  within  the 
corporate  powers  of  such  a  company  to  ob- 
ligate Itself  to  the  rendition  of  medical  ot 
surgical  aid  to  Its  sick  or  Injured  employes, 
by  assuming  It  as  a  duty  or  otherwise,  or  to 
become  liable,  under  any  circumstances,  for 
any  negligence  of  any  such  surgeon  acting 
in  the  Tine  of  his  profession,  still  it  seems 
to  be  well  settled  that  it  will  have  performed 
its  entire  duty  In  that  respect  when  it  em- 
ploys a  person  of  ordinary  competency  and 
skill  in  that  profession  and  that,  having 
done  so.  It  cannot  be  made  liable  for  the 
carelessness  or  negligence  of  such  sareeon  In 
the  performanoe  of  nla  dntlei  as  sucE."  In 


Raaeaoisnisplaoed  in  tbe  marine  tioepital  and 
leaves  <tf  bis  own  acoord.  be  oaonot  bold  the  Alp 
liable  for  expense  afterwards  loourted  oo  treat- 
ment In  a  private  hospital  to  wblifli  he  la  ad- 
mitted. Raymond  v.  The  BUa  BL  Thayer  (1B8T)  40 
FM.  BeikflOlL 

If  the  seaman  leaves  the  hospttal  cootnir  to  to- 
etroetlona  and  thereby  readera  neceeauT  much 
additional  treatment,  he  oanDot  compel  the  ship  to 
pay  for  the  additional  aervtoes.  Rlobardaon  v.  Tbe 
Jmnette  (UW  •  N.  T.  LesalObSL 

!ne  foot  that  tbe  seaman,  Ktven  bis  eboloe  as  to 
ramalnlnff  on  board  tbe  ship  or  beln?  sent  on  shore 
to  a  hospital.  chooMi  the  latter,  will  not  exempt 
tbe  ship  from  UabUlty  from  ezpeoae  while  tbere. 
Joboson  V.  DoQbtT  ilKr-aO)  1  Asbm.  Vb. 

In  Prsy  T.  Sthisoo  (IStt)  »  HB,  H  was  held 
that  If  tbe  vewl  bad  on  hoard  tbe  requisite  medl- 
elne  obest  It  was  not  liable  for  phystdana'  bflli  al- 
tbongb  the  pbysMao  was  oalled  without  request 
from  ttie  seaman  because  tbe  daoger  was  sooh  that 
tbe  law  of  tiie  place  as  well  as  tbe  feeUneaof  hn- 
manlty  reqnlred  that  he  aboold  be  oalled. 

JVnt  0/ hospttol  trenttaeiit. 

Hie  taospttal  servloe  of  the  DnHed  States  fa  not 
Intended  to  supercede  tbe  maritime  law  which  Im- 
poses  tbe  obtlKatloo  onaveasel  to  take  care  of  a 
ewwan  beoomlnv  injured  In  Its  servfoe.  The 
Cbandoe  (iVKt  8  Sawy.  5U;  Fetenon  t.  The  Chaadas 
<U80)  4  Fed.  Bep.  U6. 

The  United  States  statutes  providing  for  a  hoe- 
frfcal  ftmd  for  tbe  benefit  of  Injured  aeamen  did 
not  tote  away  tbe  rlRbt  of  tbe  seaman  tobeoured 
at  tbe  expense  of  tbe  ship.  Holt  v.  Commlnfa 
080)  lOe  Fa.  2U,  U  Am.  Bep.  IW. 

But  DO  ollowaaoe  can  be  made  to  an  Injured  sea- 
man for  medioal  atteodanee,  If  be  was  sent  to  a 
boapHal  at  tbe  npenae  of  tbe  ship.  The  Oenten- 

niaiaaBi>AVoodB,aain,ioFed.  Bep.ae7. 

X<laKfttir</A4)/iirfi«0U0eR«sfn  matment 
Tbe  owner  of  the  vessel  may  be  liable  tat  the 
BeKUgenooof  tbe  master  In  Ms  nunnor  of  traathw 
S8  L.R.A. 


a  dlsaMed  seaman.  Feterson  t.  Bwan  (USD  U 
JoneshB.46. 

But  the  ship  will  not  be  responsible  for\be  treat- 
ment received  by  an  Injured  sailor  at  a  marine 
bospltaL  Campbell  v.  The  Vrank  Gllmore  (ISHO) 
Fed.Bep.ltBL   

Duty  to  l>rovl(f e  oguf  Tu(  MiHTii, 
The  ship  may  be  liable  for  failure  to  provide  artd- 
clea  of  diet  which  may  be  Deoeasory  to  prevent  tbe 
sonnry.    Andenoa  v.  Uie  Benoe  (UKB  «  VM. 
Bep.  Wt  Baxter  V.  Doe  lUBK  Ittlfass.  6BB. 

IIL  Apprtntiem, 
Tba  matter  Is  bound  to  fumlab  medioal  asalst- 
anoetoapprentloee.  Bee.  v.  Smith  (lOff)  8  Oar.  A 
P.U8. 

Atid  Blokneas  la  not  a  ffronnd  for  dlaohar^nir  an 
apprentloe.  Kln«  v.  Halee-Owen  (1718)  11  Ud.  SIS. 

The  maftter  Is  bound  to  pay  for  medioal  atteod- 
anoe  on  an  apprentloe  from  the  very  nature  of  the 
relation  between  master  and  apprentfoa.  Baaler 
T.  Craddook  (1826)  1  Band.  (Ta.)  1SZ. 

But  la  South  Carolina  It  was  held  that  a  master 
Is  not,  wltbout  special  contract,  llablefor  medicine 
administered  to  and  attendance  on  bis  apprentloe 
where  the  master  did  not  send  for  the  pbyslciaD, 
and  wbere  tbe  servioes  vesn  not  rendered  under 
blsrooL  PeroivalT.NerliiasUDlNottftlfoaWL 

rv.  KoMt. 

In  Sweet  Water  Hfg.  Oo.  T.  Glover  (UBh  m  Oa. 
800,  it  Is  intimated  that  tbe  master  must  pay  tat  tbe 
medioal  expense  of  his  slave. 

In  DuDbar  v.  WlUlams  0818}  18  JoboSL  MA,  It  Is 
said:  >^f  medical  aid  or  other  asslstanoe  be  ren- 
dered to  a  Blare  In  a  case  of  neoeeslty  whiob  does 
not  admit  of  a  previous  applloation  to  the  master, 
tbe  peiBOD.reDderlng  tbe  asslatance  would  prol^ 
ably  be  entitled  to  oompensatlon  from  the  master; 
and  the  law  would  raise  an  Implied  assumpsit  oa 
tbe  ground  that  the  master  was  lesally  bound  te 
make  the  requlatte  provlsioo  lot  the  slave. 

H.P.V. 
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Union  Pae.  R.  Co.  v.  ArUtt,  9  C.  C.  A.  14, 
60  Fed.  Rep.  805,  28  L.  R.  A.  561,  tbe  facu 
were  that  t-ach  employ^  of  the  railroad  was 
required  to  contribute  oat  of  his  wages  25 
cents  a  month,  and  the  corporation  out  of  its 

feneral  treasury  contributed  from  $3,000  to 
4,000  per  month,  to  establish  a  hospital  and 
employ  physicians  and  surgeons  for  the  care 
of  Its  wounded  and  sick  employe's,  without 
any  charge  to  them  or  profit  to  the  railway. 
On  these  facts  it  was  held  that  the  company 
was  not  liable  (or  an  injury  to  one  of  Its  em- 
ployes from  the  malpractice  of  a  surgeon 
doing  service  In  the  hospital.  The  court 
says,  through  Judge  Sanborn  :  "The  result 
fs  thiat  the  doctrine  of  respondeat  auperior  has 
DO  application  to  thia  case.  The  only  con- 
tract tiu  law  impliea  bere  la  tbe  agreement 


Mat. 

on  Uie  part  of  the  company  to  uw  reasonable 
care  to  select  and  obtain  skillful  physician* 
and  careful  attendants,  and,  if  tbe  (x>mpany 
performed  that  contract,  it  was  responsihle 
no  further."  In  accord  with  these  are  the 
cases  of  iMufAeim  v.  De  Koninglgke  Heder- 
Umdaelu  Stootttboat  Maataehappu,  107  N.  T. 
238 ;  O'Brien  v.  Cunard  8.  8.  Co.  154  Mass. 
373.  18  L.  R.  A.  82» ;  Secord  v.  8t.  Paul, 
M.  &  M.  R.  Oo.  18  Fed.  Rep.  221 ;  ^Donald 
T.  MoMOcfiutettt  Oen.  Hotjntal,  130  Mat>s.  433, 
31  Am.  Rep.  639,  and  Richardson  r.  Carbon 
Hill  Ooal(U.,  S  Wash.  53,  20  L.  R.  A.  888. 

We  think  the  sanction  of  authority  and  of 
reason  Is  with  the  ruling  of  the  circuit  Judge 
on  this  point  Other  objections  have  been 
dfapoaed  of  orally. 

Thgjudgnunt  i$  t^rnui. 


IOWA  SUPREME  COURT. 


baae  OATTON,  Appt., 

CHIOAOO,  ROCK  ISLAND  A  PACIFIO 
K  CO. 

(..  Iowa  ) 

1.  TOere  is  no  national  common  law. 

8.  Interstate  commerce  la  not  subject 
to  eommon.law  regulations  as  to  dis- 
crimlnatiag  ohar^  of  oommoD  flurlers,  In  tbe 
atannoe  of  oongresaional  action. 

8.  OvwehmrgBB      a  eonunoa  carrier 

on  interstate  shipments  made  prlnr  to  the 
tekfogr  effect  of  the  Intersiare  commerce  artt  of 
oongreea  cannot  be  recovered  by  the  sblpper  by 
tho  applioatkm  of  common-law  doctrines. 

(May  28, 18B0.) 

APPEAL  by  plafmiff  from  a  judgment  of 
the  District  Court  for  Jasper  County  In 
favor  of  defendant  in  an  action  brou>;bt  to  re- 
cover back  alleged  overcharges  of  freight, 
which  bad  been  paid  by  plaioiiff  to  defeodant. 
Ai^vud. 
The  facts  are  slated'  In  tbe  opinion. 
Jtr.  Alanson  Clark,  wltb  Me$tn.  C.  C. 
Nonrse  and  Riekel  ft  Crocker,  for  ap- 
pellant. 

Mfssrs.  Robert  Mather,  H.  S.  Wins- 
low,  and  E.  E.  Cook,  for  apftellee: 

The  constitution  itsulf  provides  that  congress 
shall  have  the  power  (and  this  Is  construed  to 
be  an  exclusive  power)  to  re^^ulale  Ibis  kind 
of  commerce,  and  that  declaration  supercedes 
any  common  law  rule  which  might  have  ex- 
isted on  that  subject. 

I'Vddy  V.  LoT\g  Island  City,  104  N.  Y.  218; 
Bannibal  «fi  8i.  J.  R.  Co.  v.  Husm,  85  U.  S. 


KoOp—ltecentoonfllct  on  the  question  prcecDted 
Id  the  above  case.  Id  federal  detJelons  referred  to 
In  the  opinion  uf  the  court,  has  empbasized  the  Im- 
portance of  the  BUbJeot  and  awakened  widespread 
Interest  therein  notwithstanding  the  many  exprea- 
tfons  in  older  federal  cases  to  the  snneral  eflM 
tiiat  no  federal  oommoo  law  exists.  Wbiletheex- 
pnws  decision  of  tbe  Supreme  Court  of  the  United 
States  Is  needed  to  settle  the  quertlm,  and  tbere- 
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4eS,  34  L.  ed.  6!^:  Ooolty  v.  Philad^pMa  Port 
Wardens,  8.  12  Uow.  299,  IS  L.  ed.996; 
Sttirga  r.OrotoninthMd,  17  U.  8. 4  Wheat.133, 
4  L.  ed.  529:  Brown  v.  Maryland,  25  U.  8. 
12  Wheat.  419,  0  L.  ed.  078. 

There  is  no  sucb  thing  as  s  common  law 
of  tbe  United  States. 

Wheaton  v.  Peters,  «8  U.  B.  8  Pet.  591.  8  L. 
ed.  1066;   Pennsj/lwnia  v.   Wheeling  &  B. 
Bridge  Co.  54  U.  S.  13  How.  563, 14  L.  ed.  388;' 
Bueher  v.  Cheshire  R.  Co.  135  U.  8.  688.  81 
L.  ed.  799;  PsopU     FoUom,  5  Cal.  874. 

Since  in  some  of  the  states  tbe  common  taw 
never  existed,  tbe  conclusion  that  a  common- 
law  rule  cannot  apply  to  interstate  shipments, 
without  an  express  enactment  by  congress,  be 
comes  irresistible. 

Interstate  Commerce  Commission  t.  Balti- 
more  A  0.  B.  Oo.  145  U.  8.  263.  86  L.  ed.  699 
4  Inters.  Com.  Rep.  93;  Fiteliburg  B.  Oo,  t. 
(Vfl.'/e,  13  Gray,  893;  Boxendale  v.  Eastern 
Connties  R.  Co.  4  C.  B.  N.  S.  68;  Great  West- 
ern R.  Oo.  V.  Sutton.  L.  R.  4  H.  L.  236;  E» 
parte  Benwn,  18  S.  C.  88,  44  Am.  Rep.  664; 
Johnson  v.  Pensaeola  A  P.  B.  Co.  16  Fla.  633, 
86  Am.  Rep.  781. 

Tbe  existence  of  the  power  to  regulate  com- 
merce in  congress  has  been  construed  to  be  not 
only  paramount  but  exclusive,  so  as  to  with- 
draw the  subject  as  the  basis  of  legislalioD 
allogetber  from  states. 

timith  V.  Alabama,  134  U.  8.  465.  81  L.  ed. 
608,  1  Inters.  Com.  Rep.  804;  Sherloek  v.  Ai- 
ling, 93  U.  S.  99.  38  L.  ed.  819:  Parkersburg 
AO.  R.  Tranep.  Oo.  v.  Parkertburg,  107  U.  & 
691,  87  L.  pd.  684;  KendaU  t.  United  State;, 
37  U.  8.  13  Pet.  634,  9  L.  ed.  1181:  The  Seotr  - 
land,  105  U,  8.  24.  36  L.  ed.  1001;  Be  Burrua, 
U6  U.  8.  586,  84  L.  ed.  600. 

In  Wa^sh,  St.  L.  A  P.  R,  Oo.  f.  lUinoia, 


fore  the  prewot  declsloa  by  a  state  court  may 
possibly  be  overruled,  the  interest  la  the  question 
nnd  the  elaborate  review  of  tbe  subject  to  be 
found  In  the  preacnt  case  aeem  amply  to  Juatif  j 
its  publication  in  this  series  of  reports. 

IVm*  the  seoeiftl  subject  of  tbe  adoplion  of  the 
common  law  in  the  United  States,  see  note  to  Mo* 
Kennon  v.  Vtain  (Oltla.)  S  L.  B.  A.  ML 
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118  IT.  S.  567,  80  L.  ed.  344,  the  court  says: 
"We  must  therefore  bold  that  it  Is  not,  aod 
never  has  been,  the  deliberate  opiaion  of  a  ma- 
jorit;  of  this  court  that  a  staiute  of  a  state 
which  attempts  to  regulate  the  fares  and 
cbareeB  bj  railroad  compaoles  within  its  lim- 
its, for  a  tianspovtatlon  which  oonsUtutes  a 
gut  of  oommerce  among  tbe  states,  is  a  vaUd 

If  the  state  of  Iowa  had  enacted  a  statute 
forbidding  discriminations  of  that  character  in 
shipments  from  Iowa  to  Illinois,  It  is  beyond 
controversy  that  the  staiute  would  have  been 
Told  asder  (he  doctrine  of  the  IfaiaM  (km. 
It  moit  follow  that  ^ny  common-law  rule 
whldi  mar  have  been  adopted,  in  any  way, 
tn  Iowa,  either  by  direct  legislative  authority 
or  by  implication,  isequally  tavalld  to  prevent 
•uch  dlscriminatioD. 

Carton  v.  llUnoit  Cent.  R.  Co.  60  Iowa.  148, 
44  Am.  Rep.  672 ;  State  t.  Ohteaso  d  N.  W.  B.  Co. 
10  Iowa.  162;  Phtladelpftia  it  S.  Mail  S.  8.  Go.  t. 
Pinnasleania.  123  U.  8.  826,  SOL.  ed.  1200,  1 
Inters.  Com.  Rep,  808;  Stei/t  v.  PAiladelpkia 
a>.  4  Inters.  Com.  Rep.  633, 68  Fed. 
Rep.  868. 

Mventeen  cases  hare  expressly  held  that 
there  is  no  common  law  of  tbe  United  States. 

Wheatm  t.  POera,  88  U.  S.  8  Pet.  S91,  8  L. 
•d.10S5;  PinMt/ivaniar.l^heaingAB.Bri^ 
a>.  64  n.  8. 18  How.  668, 14  L.  ed.  368;  Bu«A«r 
V.  Chetkire  R  Co.  126  U.  8.  688,  81  L.  ed.  799; 
People  V.  FoUom,  6  Cal.  874;  Smith  t.  Alabama, 
194  n.  S.  466,  31  L.  ed.  508.  1  Inters.  Com. 
Rep.  804;  Parkertburg  dO.R  TVanip.  Co.  T. 
Parkertburg,  Kendall  w.  UnHed  Statea,  The 
Soottand,  and  Re  Burrua,  tupra/  Be  Barry,  43 
Fed.  R^.  118;  United  Stales  t.  Budton,  11 
IT.  B.  7  Cranch.  83,  8  L.  ed.  359;  United  Statea 
V.  Oodlidge.  14  U.  8.  1  Wheat.  415,  4  L.  ed. 
134;  Uniud  Statea  t.  Worrall,  2  U.  B.  2  Dall. 
884,  1  L.  ed.  435;  Smft  t.  Philadelphia  A  R. 
R.  Oo.  aupra;  Swift  y.  I^iladelphia  <ft  B.  B. 
Oo.  64  Fed.  Rep.  59;  United  Statea  r.  Bailroad 
Bridge  Co.  6  McLean,  617;  Lorman  v.  &arke, 
S  Hdiean,  673. 

KInne,  J.,  delivered  the  opinion  of  the 
court. 

1.  The  petition  In  this  action  is  In  339 
counts,  all  of  which  save  In  dates  of  shlo- 
ments,  cars  and  kinds  of  stoctt  shipped,  and 
place  from  which  shipped,  are  alike.  The 
allegatioDB  are  that  the  defendant  ts  a  rail- 
way corporation  organized  under  the  laws  of 
the  states  of  Iowa  and  Illinois,  and  engaged 
In  the  business  of  a  common  carrier,  owuTog 
and  operating  its  lines  of  railroad  in  and 
through  said  statei,  and  that  it  lias  for  more 
Uiu  ten  Tears  lut  past  so  owned  and  operated 
said  roaa.  It  is  then  avemd  that,  on  live 
stock  shipped  from  various  points  In  Iowa 
over  the  defendant's  line  of  road  to  Chicago, 
the  defendant  charged  plaintiff's  assignors 
the  regular  tariff  rate  per  car,  and  that  dur- 
ing the  same  time  other  parties  were  also 
engaged  In  ahlppiDg  live  stock  over  tbe  de- 
fendant's rood  from  tbe  same  places  to  Chi- 
cago, 111.,  to  each  of  whom  the  defendant 
allowed  and  paid  a  rebate  or  drawback  of 
$17  on  each  and  everv  car  of  live  stock  so 
shipped,  thereby  requiring  plaintiff's  assign- 
ors to  pay  tl7  per  car  more  than  the  rate  per 
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car  exacted  of  these  other  shippers ;  that  said 
aliipmenta  so  made  bj^  plaintiff's  assignors 
were  upon  like  conditions  and  similar  clr- 
cumstances  as  the  shipments  made  by  said 
other  parties,  and  the  services  rendered  by 
the  defendant  were  tbe  same  In  all  of  said 
cases;  that  the  sums  charged  plaintiff's  as- 
signors were  unreasonable  and  extortionate, 
anil  $17  per  car  in  excess  of  a  fair  and  rea- 
soaable  rate ;  that  tbe  rate  charged  was,  un- 
der the  circumstances,  an  unfair  and  unjust 
discrimination.  Other  necessary  allegations 
are  made.  Tbe  plaintiff  prayoa  for  a  Judg- 
ment of  $10,000.  The  defendant  denies  most 
of  tbe  material  allegations  of  the  petition, 
pleads  the  statute  of  limitations,  In  an  amend- 
ment, and,  as  a  separate  defense,  defendant 
pleads  that  all  of  aaid  shipments  were  inter- 
state shipments,  and  pertained  exclusively 
to  commerce  between  tbe  states;  that  when 
said  shipments  were  made  tbe  congress  of 
the  United  States  bad  not  enacted  any  stat- 
ute regulating  or  pertaining  to  shlpmcots  of 
that  character;  that  the  power  to  regulate 
commerce  among  the  several  states  is  vested 
exclusively  in  congress,  and  at  the  time  said 
shipments  were  made  there  was  no  statute, 
or  any  rule  of  common  law,  governiDg  or 
applicable  to  said  shipments,  or  forbidding 
any  discrimination  or  preference  In  rates. 
To  this  amendment  pluntiff  demurred,  lo 
substance,  because,  in  the  absence  of  an  act 
of  congress^  the  common  law  was  in  force, 
and  governed  as  to  such  shipments,  and  pre- 
vented unjust  discrimination,  or  the  (barg- 
ing of  unreasonable  rates;  that  the  com* 
moo-law  Inhibttiuns  were  not  regulations  of 
commerce;  that  the  state  law  prohibiting 
unjust  discrimination  by  a  common  carrier 
is  not  obnoxious  to  the  Constitution  of  the 
United  States ;  that  such  discrimination  is 
contrary  to  public  policy.  This  demurrer 
was  overruled.  The  plaintiff  excepted,  and 
electing  to  Btand  upon  his  demurrer,  and  re- 
fusing to  plead  further,  the  court  dismissed 
his  petition,  and  rendered  judgment  against 
him  for  costs,  to  which  he  also  excepted. 

2.  In  this  case  we  tiave  bad  the  benefit  of 
exhaustive  and  able  arguments,  at  the  bar 
and  in  print,  bv  eminent  counsel.  In  addi- 
tion to  tbe  printed  argument  filed  by  tbe 
appellant's  counsel,  we  have  been  furnished 
with  like  arguments  br  C.  C.  Nourse  sud 
Messrs.  Rlckel  &  Crocker,  who  have  oases 
pending  Involvlnr  the  same  question.  W« 
fully  appreciate  tEe  Importance  of  the  ques- 
tion presented,  and  have  devoted  much  time 
to  Its  investigation,  as  well  as  to  an  exam- 
ination of  tbe  large  number  of  cases  referred 
to  by  counsel.  The  question  raised  by  tbe 
demurrer  Is  whether  overcharges  a  com- 
mon carrier  on  Interstate  shipments,  made 
prior  to  the  taking  effect  of  the  Interstate 
commerce  act,  can  be  recovered  by  the  ship- 
per. Oo  tlie  one  hand.  It  is  insisted  tliat 
prior  to  the  enactment  of  that  act  tbe  com- 
mon law  afforded  a  remedy  in  such  cases; 
that  the  common-law  rule  forbidding  com* 
mon  carriers  from  making  unlust  discnmlna- 
tion  between  shippers  for  llse  services  ren- 
dered under  tbe  same  circumstances  was  not 
violative  of  tbe  provisions  of  the  Constitu- 
tion of  the  United  States  which  Invested  con- 
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neas  with  the  power  to  regulate  commerce 
between  the  states.  Appellee  contends  that 
EB  the  right  to  regulate  commerce  between 
the  several  states  was,  by  the  constitution, 
rested  exclualvelr  in  congress,  and,  as  con- 
gress had  enacted  no  law  with  reference  there- 
to, there  was  sfForded  no  relief  in  sach  cases ; 
thiit  there  was  no  common  law  applicable  to 
the  United  Statea,  h  a  nation. 

It  is  conceded  that  prior  to  the  passage  of 
the  interstate  commerce  act  there  was  no  stat- 
ute of  the  United  Btatea  which  affected  the 
right  of  a  carrier  of  Interatate  shipments  to 
make  discriminations  In  freight  charges,  or 
to  give  rebates  to  one  shipper,  and  to  with- 
hold them  from  another  shipper.  We  think 
It  must  also  he  held  that,  before  congress 
legislated  on  this  subject  of  interstate  com- 
merce, no  state  statute  could  affect  charges 
or  discriminations  made  by  a  carrier  In  re- 
spect  to  such  shipments.  Of  this,  liowever, 
we  shall  ttave  more  to  say  hereafter.  As- 
suming, then,  that  the  right  of  recovery,  if 
any  exists  in  this  case,  must  be  found  out- 
side of  the  statutes  of  the  state,  we  inquire, 
"Where  Is  it  provided  for?  In  determining  as 
to  whether  there  Is,  or  rather  was,  any  com- 
mon  law  applicable  generally  to  the  United 
States,  as  a  nation,  we  may  be  aided  by  a 
consideration  of  some  facts  connected  with 
the  early  history  of  our  country. 

It  is  clear  that  prior  to  the  Revolutionary 
War  the  common  law  was  in  force  in  all  of 
the  colonies.  Each  colony,  subject  to  certain 
restrictions  and  limitations,  determined  its 
own  system  of  local  or  municipal  law.  Each 
adopted  so  much  of  the  common  law  of  Eng- 
land as  it  deemed  suited  to  the  wants  and 
necessities  of  its  people.  "  The  colonists  who 
established  the  English  colonies  in  this  coun- 
try undoubtedly  brought  with  them  the  com- 
inon  and  statute  laws  of  England,  as  they 
stood  at  the  time  of  their  emigration,  so  far 
as  they  were  applicable  to  the  situation  and 
local  circumstances  of  the  colony."  Vhited 
State*  v.  Meid,  58  U.  6.  13  How.  368,  18  L. 
ed.  1034.  "Our  ancestors  brought  with  them 
Its  general  principles,  and  claimed  it  as  their 
birthright,  but  they  brought  with  them  and 
adopted  only  that  portion  which  was  appli- 
oahle  to  their  ritoatioo.*  Van  Sm  t.  Pa^ 
onJ.  S7  U.  B.  2  Pet.  187-144,  7  L.  ed.  874- 
877.  As  Is  said  In  Se  Barry,  42  Fed.  Rep. 
114,  In  speakinff  of  the  common  law,  "It 
came  to  them,  ana  was  appropriated  by  them, 
and  became  an  integral  portion  of  the  laws  of 
the  particular  states,  before  the  United  States 
government  had  an  existence.*  The  Congress 
of  1774  unanimously  molved  that  the  colo- 
nies "are  entitled  to  the  common  law  of  Eng- 
land." Journal  of  Congress,  Declaration  of 
Rights  of  the  Colonies ;  Act  14,  1774,  pp.  27- 
81.  Story  says  that  the  uniform  doctrine  ever 
since  the  settlement  of  the  colonies,  and  the 
nnifonn  principle  which  has  been  conformed 
to  In  practice,  has  been  that  the  common  law 
Is  our  birthright  and  Inheritance,  "and  that 
our  ancestors  brought  hither  with  them,  upon 
their  emigration,  all  of  It  which  was  appli- 
cable to  their  situatioii.''  1  Story,  Const. 
§  167 ;  1  Kent,  Com.  471,  and  notes.  In  PaioUt 
T.  Clark,  13  U.  S.  9  Cranch,  333,  8  L.  ed. 
740,  It  is  said,  "We  take  It  to  he  a  clear 
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principle  that  the  common  law  In  force  at 
the  emigration  of  our  ancestors  Is  deemed 
the  birthright  of  the  colonies,  unless  so  far 
as  it  is  inapplicable  to  their  situation,  or  re- 
pugnant to  their  other  rights  and  privileges.  * 
Vnited  Statet  v.  WorraU,  3  U.  B.  S  Dall.  884, 
1  L.  ed.  435,  Fed.  Cas.  No.  16,76S.  "Thera 
Is  no  doubt  that  the  common  law  Is  tbe  l»aia 
of  the  laws  of  those  states  which  were  orig- 
inally colonies  of  England,  or  carved  out  of 
such  colonies.  It  was  imported  by  the  col- 
onists, and  established,  so  ^  as  ft  was  ai»- 
plicable  to  their  Institutions  and  circum- 
stances." Jfori-M  T.  Harris,  15  Cal.  887-253. 
In  Cooley,  Const.  List.  pp.  84-37,  It  is  said  : 
"From  the  first  the  colonists  In  America 
claimed  the  benefit  and  protection  of  the  com- 
mon law.  In  some  particulars,  however,  the 
common  law,  as  then  existing  In  England, 
was  not  suited  to  their  conditions  and  circum- 
stances in  the  new  country,  and  tliese  partic- 
ulars they  omitted  as  It  was  put  in  practice 
by  them.  They  also  claimed  the  benefit  of 
such  statutes  as  from  time  to  time  had  been 
enacted  in  modification  of  this  body  of  rules. 
.  .  .  The  evidence  of  tbe  common  law 
consisted  in  part  of  the  declaratory  statutes 
we  have  menti(med.  In  part  of  the  commen- 
taries of  such  men  learned  in  the  law  as  had 
been  accepted  as  authority,  but  malnlr  In 
tiie  decisions  of  the  courts  applying  the  lawf- 
to  actual  controversies.  While  colonization 
continued— that  is  to  say,  until  the  war  ot 
the  Revolution  actually  commenced — these 
decisions  were  authority  in  the  colonies,  and 
the  changes  made  in  the  common  law  up  to 
the  same  period  were  operative  in  America 
also,  if  suited  to  the  condition  of  things 
here.  The  opening  of  the  war  of  the  Revo- 
lution is  the  point  of  time  at  which  the  con- 
tinuous stream  of  the  common  law  became 
divided,  and  that  portion  which  has  been 
adopted  In  America  Sowed  on  by  itself,  no 
longer  subject  to  changes  from  across  the 
ocean,  but  liable  still  to  be  gradually  mod- 
ified through  changes  In  the  modes  of  thought 
and  of  business  among  tbe  people,  as  well 
as  through  statutory  enactments. " 

The  common  law,  then,  existed  in  this 
country  prior  to  the  Declaration  of  Indepen- 
dence, out  It  was  not  a  national  common  Taw. 
It  was  the  local  law  of  each  colony.  They 
had  not  yet  formed  a  new  nation.  Now, 
when.  If  at  all,  did  this  common  law  which 
had  become  tbe  heritage  of  the  colonists  cease 
to  be  applicable  to  the  colonies  severally,  or 
when  did  It  take  on  its  national  character? 
Surely,  not  by  the  Act  of  Independence, 
whidi  made  tbe  colonies  "ftee  and  independ- 
ent states."  The  mere  fact  of  the  emerging 
of  the  colonies  from  their  colonial  condition 
Into  that  of  independent  states  did  not  In- 
graft the  common  law,  which  bad  been  sev- 
erally adopted  by  the  colonies,  into  a  gen- 
eral system  of  national  law.  It  la  said  that 
when  they  became  Independent  they  were 
governed  by  the  common  law  of  England, 
BO  far  as  they  bad  tacitly  adopted  It  as  suited 
to  their  condition,  by  the  statutes  of  England 
amendatory  of  the  common  law,  and  by  the 
colonial  statutes.  Jvdge  Coolev  says  that 
the  common  law  of  England,  ancf  the  statutes 
amendatory  of  It,  "  constituted  the  American 
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common  law,  Kod  by  this.  Id  aireat  part,  are 
rlKhta  adjudii^  and  wrongs  redressed  In  the 
American  states  to  thisday."  Cooley,  Const 
Lim.  p.  87.  Here  the  learned  author  clearly 
recognizes  that,  the  common  law  he  speaks 
of  as  beinfc  adopted  in  this  country  Is  the 
common  law  as  adopted  hv  the  separate  col- 
onies, and  not  a  common  law  of  genera)  na- 
tional application.  As  is  said  in  Re  Barry, 
42  Fed.  Bep.  127:  "Althongb  the  people 
brought  with  them,  on  their  emigration  to 
this  country,  the  essential  principles  of  the 
common  law,  and  embodleid  them  In  their 
institutions,  yet  this  was  not  done  by  them 
in  a  national  capacity  (at  that  time  no  such 
character  or  capacity  was  contemplated),  but 
as  distinct  communities.  Independent  of  each 
other."  The  sltui^ion  in  this  respect  was 
not  dianged  by  the  articles  of  confederation. 
As  is  well  said  by  Prof.  Flske  In  his  work 
on  the  Critical  Period  In  American  History 
(page  97)  :  "  The  articles  simply  defined  the 
relation  of  the  states  to  the  confederation,  as 
they  had  already  shaped  themselves.  In- 
deed, tlie  articles,  though  not  fully  ratified 
till  1781,  bad  been  known  to  ooogress  and 
to  the  people,  ever  since  1778,  as  their  ex- 
pected constitution,  and  political  action  hod 
oeeo  shaped  in  general  in  accordance  with 
tiie  theory  on  which  they  bad  been  drawn 
up. "  As  yet  we  discover  no  reason  for  say- 
ing that  there  was  any  national  common  law 
prior  to  the  adoption  of  the  Constitution  of 
tiie  United  States.  The  apparent  necessity 
of  taking  from  the  statei,  and  granting  to 
the  general  goremment,  the  power  to  regu- 
late commerce,  was  an  early,  it  not  the  first, 
reason  for  calling  a  constitutional  conven- 
tion. Indeed,  this  power  was  vested  In  con- 
gress, only  after  a  struggle  in  the  codtou- 
tloD,  and  by  virtue  of  a  concession  made  on 
the  part  of  the  New  England  states,  where- 
by consent  was  given  to  an  extension  of  the 
foreign  slave  trMe  for  twenty  years.  Flske, 
868,  264.  The  Soathem  states  feared  that 
"the  New  Englanders  would  get  all  the  car- 
rying trade  into  their  own  bands,  and  then 
dar^  ruinous  freights  for  carrying  rioe. 
Indigo,  Mid  tolMceo  to  the  North  and  to 
Europe."  Ftske,  208.  It  would  soem  that 
all  such  fears  must  have  been  groundless,  if 
the  principles  of  the  common  law  as  to 
carriers— that  they  should  charge  only  rea- 
sonable rates  for  their  services — should  be 
adopted  and  established  as  a  national  system 
of  Jurisprudence,  as  appellant  claims  was  in 
fact  done.  It  is  a  historical  fact  that  the 
ratiflcatioQ  of  the  constitution  had  only  been 
accomplished  when  the  very  question  now 
before  us — as  to  whether  tliere  Is  a  common 
law  of  the  United  States— was  tbe  subject  of 
serious  consideration  In  the  legislative  as- 
semblies, and  of  judicial  Inquiry  in  the 
courts.  On  January  IL  ISOO,  tbe  genersl 
■isembly  of  the  state  of  Virginia  adopted  an 
Initructlou  to  their  representatives  in  the 
United  States  senate.  That  document  reads : 
"The  general  assembly  of  Virginia  would 
consider  themselvefi  unfaithful  to  the  trust 
reposed  in  them,  were  they  to  remain  silent 
whilst  a  doctrine  has  beenpnbl  Idy  advanced, 
■ore!  in  its  principle  and  tremendous  In  Its 
OTBsequenoes,— tliat  the  common  law  of  Eng- 
tSIu  R  A. 


land  is  in  force  under  the  government  of  th» 
United  States.  It  is  not.  at  this  time,  pro- 
posed to  expose  at  large  fha  monstrous  pro- 
tensions  resulting  from  the  adoption  of  the 
principle.  It  ought  never,  however,  to  be 
forgotten,  and  can  never  be  too  often  repeated, 
that  it  opens  a  new  tribunal  for  the  trial  of 
crimes,  never  contemplated  by  the  federal 
compact.  It  opens  a  new  code  of  sanguinary 
criminal  law,  twth  otnolete  and  unknown, 
and  either  wholly  rejected,  or  essentlally^ 
modified  in  almost  all  its  parts,  by  state  in- 
stitutions. It  arrests  or  supersedes  state  Ju- 
risdictions, and  Innovates  upon  state  laws. 
It  subjects  the  citizen  to  punishment  accord- 
ing to  the  Judiciary  will,  when  he  Is  left  In- 
Ignorance  of  what  this  law  enjoins  as  a  duty, 
or  prohibits  u  a  crime.  It  assumes  a  range 
of  Jurisdiction  for  the  federal  courts  which 
defies  limitation  or  definition. "  They  then 
instruct  their  senators  "to  oppose  the  pass- 
ing of  any  law  founded  on  or  recognizing 
the  principle  lately  advanced,  that  the  com- 
mon law  of  England  is  in  force  under  the- 
government  of  the  United  States;  excepting 
from  such  opposition  such  particular  parts  of 
tbe  common  law  as  may  have  a  sanction  from 
the  constitution,  so  far  as  they  are  neceasarilv 
comprehended  in  the  technical  phrases  wbicn 
express  the  provisions  delegated  to  the  gov- 
ernment, and  excepting  also  such  other  ^arta 
thereof  as  may  t)e  adopted  by  congress  as  nec- 
essary and  proper  for  carrying  Into  executlon- 
the  powers  expready  delegated."  Dupon* 
ceau,  Jur.  p.  226.  Taa  Virginia  Instructions 
were  no  doubt  caused  by  tbe  conslderatloa 
of  this  question  in  17M  in  the  case  of  UniUd 
States  V.  WorraU,  2  U.  8.  8  Dall.  884,  1  L. 
ed.  425,  Fed.  Cas.  No.  16,766.  That  waa 
an  indictment  for  an  attempt  to  bribe  a  com- 
missioner of  the  revenue  of  the  United  States. 
Li  that  case  the  court  says  the  Question  la 
"whether  the  courts  of  the  United  States  can 

gunish  a  man  for  any  act  before  It  Is  declared 
y  alaw  of  tbe  United  States  to  be  criminal.* 
It  is  there  said :  "It  is  attempted,  however, 
to  supply  the  silence  of  the  constitution  and 
statutes  of  the  Union  by  resorting  to  the  com- 
mon law  for  a  definition  and  punishment  of 
the  offense  which  has  been  committed.  But 
in  my  opinion  tiie  United  Butes,  as  a  federal 
government,  have  no  common  law,  and  con- 
sequently no  Indictment  can  be  maintained 
in  these  courts  for  oflTenses  merely  at  the  com- 
mon law.  If,  indeed,  the  United  States  can 
be  supposed,  for  a  moment,  to  have  a  com- 
mon law.  It  must.  I  presume,  be  that  of 
England, *and  yet  It  Is  impossible  to  trace 
when  or  how  the  system  was  adopted  or  in- 
troduced. ...  He  who  shall  travel 
through  the  different  states  will  soon  dis- 
cover that  the  whole  of  tbe  common  law  haa 
been  nowliere  introduced, — some  states  have 
rejected  what  others  have  adopted, — and  that 
there  is,  in  short,  a  great  and  essential  di- 
versity In  the  subjects  to  which  tbe  common 
law  is  applied,  as  well  as  In  the  extent  of 
its  application.  The  common  law,  therefore, 
of  one  state,  Is  not  tbe  common  law  of  an- 
other. But  tbe  common  law  of  England  is 
tbe  law  of  each  state,  so  far  as  each  state  hae 
adoptetl  it.  .  .  .  But  tbe  question  re* 
curs,  When  and  how  have  the  courts  of  the 
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United  States  acquired  common-law  jurisdic- 
tion in  criminal  cases?  The  United  Slates 
must  possess  the  common  law  tbemseWes, 
before  the;  can  communicate  It  to  their  ju- 
dicial amenta.  Now,  the  United  States  did 
not  bring  it  with  them  from  England,  the 
constitutioo  does*  not  create  It  ana  do  act  of 
congress  has  assumed  it.  Besides,  what  Is 
the  cotnmon  law  to  which  we  are  referred? 
Is  it  the  common  law  entire,  as  it  exists  in 
England,  or  modified  as  it  exists  in  some  of 
the  states ;  and,  of  the  various  modifications, 
which  are  we  to  select?"  In  United  Staiet  t. 
EudMon,  11  n.  8.  7  Cranch,  32,  3  L.  ed.  2o9, 
Jttttiee  Johnson,  Id  dtscussing  the  question 
of  the  commoD-law  jurisdictions  of  the  fed- 
eral courts,  says:  ''Although  this  question 
Is  brought  up  now,  for  tlie  flrat  time,  to  be 
decided  by  this  court,  we  consider  it  as  hav- 
ing been  long  since  settled  In  public  opin- 
ion. In  no  other  case  for  many  years  has  the 
jurisdiction  been  asserted,  and  the  general 
acquiesoence  of  legal  men  shows  the^preva- 
lence  of  opinion  in  favor  of  the  Dcgfitlve.** 
UniUd  Statet  v.  Ooolidge,  14  U.  B.,  Wheat. 
416,  4  L.  ed.  124,  Peter  S.  Duponceau,  prov- 
ost of  the  law  academy  of  Pliiladelphia, 
was  an'early  aod  eminent  advocate  of  the 
theory  that  the  common  law  was  adopted  as 
A  federal  system,  Id  his  work  on  Jurisdic- 
tion, he  sa^s:  "I  am  well  aware  that  this 
doctrine  of  the  nationality  of  the  common 
law  win  meet  with  many  opponents.  There 
Is  a  spirit  of  hostility  abroad  against  this 
system,  wliich  canoot  escape  the  e;e  of  the 
most  superScial  observer.  It  began  Id  Vir- 
ginia Id  the  year  1799  or  18U0,  .In  coDse- 
qiieuce  of  ad  opposition  to  the  alieD  and  se- 
ditioD  acts.  A  committee  of  the  legislative 
body  made  a  report  against  those  laws,  which 
was  accepted  by  the  house,  in  which  It  was 
broadly  laid  down  thnt  tlie  common  law  Is 
not  the  law  of  the  United  States.  Not  long 
afterwards  the  flame  caught  in  Pennsylvania, 
aDd  it  was  for  some  time  believed  that  the 
legislature  would  abolish  the  common  law 
altogether.  VtoleDt  pamphleta  were  pub- 
iiflbed  to  Instigate  them  to  that  measure. 
The  whole,  however,  ended  in  a  law  for  de- 
terminicg  all  suits  by  arbitration  !n  the  first 
instance,  at  the  will  of  eitlier  party,  and  an- 
other probibitiDg  the  reading  and  quoting 
Id  courts  of  justice  of  British  authorities  of 
A  dAte  posterior  to  the  Revolution.  .  .  . 
It  was  not  long  before  this  Inimical  disposi- 
tion towards  the  common  law  made  its  way 
into  the  state  of  Ohio.  In  tlie  year  1819  a 
learned  and  elaborate  work  was  published  In 
that  state,  In  which  It  was  endeavored  to 
prove,  not  only  that  the  common  law  was 
not  the  law  of  the  United  States,  but  that  It 
had  no  authority  Id  any  of  the  states  that 
bad  been  fonned  out  of  the  old  Northwestern 
Territory.  ...  In  other  states,  attacks 
upon  the  common  law,  more  or  less  direct, 
have  appeared  from  time  to  time."  Dupon- 
ceau, Jur.  pp.  102.  108.  In  his  same  work, 
and  in  support  of  his  contention  that  the  con- 
BtitlitloD  adopted  the  common  law  of  Eng- 
land as  a  national  system  of  law,  the  author 
•ays :  "But  wliy  need  I  go  Into  such  a  wide 
argument  to  prove  wtiat  I  consider  a  self- 
evldeat  priDclpleT  We  live  in  the  midst  of 
W  L.  R  A. 


the  common  law ;  we  Inhale  It  At  eveiy 

breath,  imblUs  it  at  every  pore,  we  meet  ft 
when  we  walk,  and  when  we  stay  at  home; 
It  is  Interwoven  with  the  very  Idiom  thAt 
we  speak ;  and  we  cannot  learn  another  sys- 
tem of  laws  without  learning  at  the  same  time 
another  languaee.  Wc  cannot  Uiink  of  right 
or  wrong,  hut  Dirough  the  medlnm  of  IdeAs 
that  we  have  derived  from  the  common  law. ' 
This  may  all  be  true,  as  applied  to  the  exist- 
ence of  the  common  law  as  the  local  law  of 
the  states;  but,  in  and  of  itself,  It  does  not 
tend  to  establish  the  claim  that  we  have  a 
c<Hnmon  law  of  tiie  United  States,  national 
Id  Its  character  and  Application.  The  doc- 
trine that  by  the  adoption  of  the  constitution 
the  people  bad  accepted  and  established  the 
heretofore  existing  common  law  as  a  rule  of 
national  action,  and  of  general  application, 
was  not  only.  In  the  early  history  of  our  na- 
tion, originally  combated,  but  was  denied 
by  the  courts  in  the  cases  in  which  It  waa 
then  diacussed  as  we  have  attempted  to  ^ow. 
We  have  treated  at  some  length  of  the  his- 
torical plinse  of  this  question,  as,  to  our 
minds,  tlie  subsequent  discussion  of  the  Ques- 
tion will  thereby  be  the  better  understood. 

8.  From  tlie  foregoiug  discussion  it  is  clear 
that  any  rule  of  the  common  law  affecting 
interstate  shipments,  to  be  eAectnal  as  to  such 
shipments,  must  have  had  the  leglslailve 
sanction  of  the  congress  of  the  United  States, 
or,  in  the  absence  thereof,  the  rules  of  the 
common  law  must  have  become  a  part  of  the 
system  of  laws  of  the  national  government, 
the  same  as  they  became  a  part  of  the  legal 
j^stem  of  many  of  the  stales  of  the  Union. 
The  Constitution  of  the  United  States  pro- 
vides "that  judicial  power  shall  extend  io 
all  cases  in  law  and  equity,  arising  under 
this  constitution;  the  laws  of  the  United 
States,  and  treaties  made,  or  whidi  shall  be 
made,  under  their  autliority :  .  .  .  to  all 
cases  of  admiralty  and  maritime  jurisdic- 
tion." Article  8,  g  3.  It  is  contended  that 
the  above  provision  is  a  dear  recognition  of 
the  existence  of  the  several  systems  of  law, 
equity,  and  admiralty,  and  that  by  this  con- 
stitutional provision  the  systems  are  not 
created,  but  their  existence  Is  simply  recog- 
nized, and  the  extent  of  federal  jurisdiction 
in  regard  thereto  fixed.  Now,  It  is  to  Iw 
observed  that,  as  to  admiralty  and  maritime 
jurisdiction,  the  language  used  Is  without 
restriction  or  Umitatum.  It  is,  "the  federal 
power  shall  extend  .  .  to  all  cases  of 
admiralty  and  maritime  Jurisdiction."  It  is 
not  provided  that  the  judicial  power  shall 
extend  to  all  cases  of  law  and  equity  juris- 
diction, without  limitation.  But  the  pro- 
vision is  that  it  "shall  extend  to  all  cases  in 
law  or  equity,  arising  under  this  constitu- 
tion, the  laws  of  the  United  States,"  etc 
So  it  will  be  seen  that,  as  to  admiralty,  ja- 
risdiction  extends  "to  all  cases  of  admiralty 
and  maritime  jurisdiction,"  while,  as  to  law 
and  equity,  the  judicial  power  is  extended 
to  all  caws  which  arise  under  the  constitu- 
tion, the  laws  of  the  United  ^ates,  and  tres- 
tles. In  the  latter  case  there  is  a  fixed  lim- 
itation as  to  the  extent  of  judlcUI  power. 
The  particular  cases  to  wbldi  such  power  Is 
extended  an  expressly  pointed  oat.   If  tks 
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prorlsloQ  was  ibaX  the  judicial  power  should 
extend  to  sll  cases  of  Taw  and  equity  juris- 
diction, or  Its  equivalent,  the  meaning  would 
obrlouslr  be  different.  So,  then,  the  juris- 
diction Urns  conferred  by  the  constitution  as 
to  cases  in  "law  and  equity"  Is  limited  by 
what  follows  as  to  cases  arising  under  the 
constitution,  et&  In  other  woras,  it  seems 
to  us  that  to  give  the  words  law  and 
eqaity,**  as  lued  In  the  constitution,  the 
meaning  contended  for,  is  to  Ignore  the  mean- 
ing and  effcrt  of  the  qualifying  words  which 
follow  them.  Reading  the  entire  sentence, 
it  is  reasonably  clear  that  tbe  words  "  In  law 
and  equity"  are  not  used  to  describe  a  system 
<a  systems  of  jurisMudence  then  or  thereto- 
fore in  existence.  The  jurisdiction  is  as  to 
cases  In  law  or  equity  "arising  under"  tbe 
'Constttutlon,  laws,  and  treaties.  We  are  then 
to  look  to  the  constitution,  the  laws  of  tbe 
United  States,  and  to  its  treaties,  to  deter- 
mine what  rights  are  given.  The  rights  con- 
ferred by  this  provlsiun  do  not  arise  by  rea- 
eon  ik  a  constitutional  lecognition  of  the 
commui-law  system,  but  are  conferred,  as  to 
•cases  at  law  or  In  equity,  by  the  constitution 
itself,  the  laws  of  the  0Dlted  States,  or  by 
its  treaties.  If  not  embraced  within  these, 
they  cannot  be  said  to  be  given.  Now,  a 
supposed  right  is  sought  to  be  enforced  at 
law  or  in  equity,  but  such  right,  if  it  exists 
«t  all.  must  arise— that  ia,  exist  or  be  glven— 
by  the  Constltntlon  or  laws  of  the  United 
States,  or  its  treaties.  The  constitution  and 
^aws  of  the  United  States  fix,  establish,  and 
give  certain  rights.  In  the  attempt  to  assert 
or  defend  such  rights,  "  cases"  arise.  In  some 
of  them  Uie  remray  applicable  would  be  fur- 
nished  by  an  application  of  the  rules  of  the 
■common  law ;  m  others,  by  prinolples  of  eq- 
uity. Bo  there  are  cases  ^at  law  or  tn  eq- 
uity, "  so  far  as  tbe  proper  method  of  pro- 
•cedure  or  remedy  Is  concerned ;  but  as  to  the 
rights  given,  upon  which  such  cases  are 
based,  they  are  to  be  found  by  a  resort  to 
the  Constitution,  laws  of  the  United  States, 
«nd  Its  treaties.  Jurisdiction,  then,  la  not 
•oonfened  by  any  express  or  implied  recognl- 
-tion  or  adoption  oi  the  common  law ;  but 
when  it  attaches  under  the  Constitution,  laws, 
-or  treaties  of  the  United  States,  the  remedies 
affotded  for  the  enforcement  of  the  rights 
-thus  granted  are  to  t)e  in  accordance  with 
tbe  course  of  the  common  law.  In  brief,  the 
position  we  take  is  that  the  provision  of  the 
■Constitution  of  the  United  States  under  con- 
sideration la  to  tw  interpreted  as  providing 
that  rights  are  conferred  by  the  Const!  tutinn, 
laws  of  the  United  States,  and  its  treaties, 
wblle  the  remedies  for  the  securing  of  these 
Tights  are  to  tie  as  at  common  law,  or  ac- 
-cording  to  the  principles  of  equity,  as  the 
«aae  may  bo.  It  is  said  In  Bobinmn  t.  Oaaw- 
beU,  16U  8.  8  Wheat.  3SS,  4  L.  ed.  87S: 
*  By  the  laws  of  the  United  States,  the  circuit 
■courts  liave  cognizance  of  all  suits  of  a  civil 
nature,  at  common  law  and  In  equity;  In 
■cases  which  fall  within  the  limits  prescribed 
l^  these  lawa.  .  .  .  The  court  therefore 
thinks  that,  to  efltectuate  the  purposes  of  the 
legislature,  the  remedies  In  the  courts  of  tbe 
United  States  are  to  be  at  common  law,  or 
In  equity,— not  according  to  the  pnotioe  of 
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state  coorta,  but  according  to  tbe  princlplw 
of  common  law  and  equity,  as  distinguished 
and  defined  in  that  country  from  which  we 
derive  our  knowledge  of  those  principles.* 
In  Irvine  v.  Marthait,  61  U.  S.  30  How.  664, 
15  L.  ed.  998,  it  Is  said:  "With  regard  to 
the  fourth  objection, — want  of  jurisdiction 
In  the  courts  of  the  United  States,  in  the 
absence  of  exoress  statutory  provisions,  to 
recognize  and  enforce  a  resulting  trust.— 
.  .  .  it  la  a  sufficient  response  to  say  that 
the  jurisdiction  of  the  courts  of  the  United 
States  is  properly  commensurate  with  every 
rigbt  and  duty  created,  declared,  or  neces- 
sarily Implied,  by  and  under  the  Constitu- 
tion and  laws  of  the  United  States.  Those 
courts  are  created  courts  of  common  law  and 
equity,  and  under  whichsoever  of  these 
classes  of  jurisprudence  such  rights  or  du- 
ties may  fall,  or  be  appropriately  ranged, 
they  are  to  be  taken  cognizance  of  and  ad- 
judicated according  to  the  settled  and  known 

firinciples  of  that  division  to  which  they  be- 
ong.  By  the  language  of  the  constttutlon, 
it  is  expressly  declared  that  the  judicial 
power  OI  the  United  States  shall  extend  to 
all  cases  in  law  and  equity  arising  under  the 
Constitution,  the  laws  of  the  United'  States, 
and  treaties  made  under  their  authcrltv.  By 
the  statute  which  organized  the  judiciary  of 
tbe  United  States,  ft  Is  provided  that  the 
circuit  courtashall  have  jurisdiction  of  aulta 
of  a  civil -nature  at  common  law  or  Inequitv. 
In  the  Interpretations  of  these  clauses  of  tne 
constitution  and  the  statute,  this  court  has 
repeatedly  ruled  that  by  'cases  at  common 
law'  are  to  t>e  understood  suits  In  which  legal 
rights  are  to  be  ascertained  and  determined, 
in  contradistinction  to  thoae  where  equitable 
rights  alone  are  recogniied,  and  equitable 
remedies  administered.  .  .  .  Can  those 
courts,  consistently  with  their  duty,  refuse 
to  exert  those  powers  and  that  lurisdlctlon 
for  the  protection  of  rights  arising  under 
the  constitution  and  laws,  in  the  acceptation 
In  which  both  have  been  Interpreted  and  sanc- 
tlonedt*  These  oases,  we  think,  support  our 
conclusion  tbtA  rights  are  to  be  given  by  the 
Constitution,  the  laws  of  the  United  States, 
or  Its  treaties,  but  remedies  for  such  rights 
are  to  be  pursued  in  accordance  with  the 
course  of  the  common  law.  If  we  are  right 
in  this  view.  It  follows  that  the  Constitution 
does  not  confer  upon  the  courts  of  tlie  United 
States  full  common-law  jurisdiction,  in  a 
national  sense,  as  claimed  oy  appellant. 

4.  Section  8  of  article  1  of  the  Federal  Con- 
stitution provides  that  "the  congress  shall 
have  power  ...  to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes."  In  this 
section  it  is  further  provided  that  congress 
shall  have  power  "to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrving 
into  execution  the  foregoing  powers."  B 
may  be  that,  even  though  the  common  law 
was  a  part  of  our  national  system  of  laws, 
and  that  under  It  a  right  was  given  to  re- 
cover in  a  case  like  that  at  bar,  still  such 
right  would  be  taken  away  by  the  provision 
01 the  constitution  above  quoted,  In  view  of 
the  fact  that  the  power  therein  conferred  has 
been  held  to  be  exclusive  in  congreis.  It 
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has  often  beeo  held  that  the  power  thus  con- 
ferred was  exclusive;  that  it  had  the  effect 
to  pnthlbit  legislation  thereon,  so  far  as  It 
pertained  to  Interstate  commerce,  and  to  a 
regulatltm  thereof.  **  Whaterer  may  be  the 
power  of  a  state  over  commerce  that  is  com- 
pletely Internal,  it  can  no  more  prohibit  or 
regulate  that  which  is  Interstate  than  It  can 
that  which  is  with  foreign  nations.  Power 
over  one  is  given  bj  the  Constitution  of  the 
United  Stat^  to  congress,  in  the  same  words 
In  whi(^  It  Is  given  over  the  other,  and  in 
both  caBesltianeceBaarilTexclusiTe."  San- 
nibat  A8t.J.  R.  Co.  Huaen,  95  U.  8.  10»- 
469.  34  L.  ed.  627-5S9.  "Whatever  subjects 
of  this  power  are,  in  their  nature,  national, 
or  admit  only  of  one  uniform  system  or  plan 
of  regulation,  may  justly  be  said  to  be  of 
audi  a  nature  aa  requires  exclusive  legisla- 
tion by  congress."  Coolsy  y.  Philadelphia 
Pari  Wardm$,  68  (T.  S.  IS  How.  299,  IH  L. 
ed.  996.  "Whenever  the  terms  In  which  a 
power  la  granted  to  congress,  or  the  nature 
of  the  power,  require  that  it  should  be  exer- 
cised exclusively  by  congress,  the  subject  is 
as  completely  taken  from  the  state  legisla- 
tures as  If  they  had  been  expressly  forbidden 
toactnpon  it."  Sturgear.  Orowninthield,  17 
U.  8.  4  Wheat.  189.  4  L.  ed.  529;  Brown 
T.  Maryland,  25  U.  8.  12  Wheat.  419,  6  L. 
ed.  678.  In  Smith  v.  Alabama,  124  U.  8. 
465-473,  81  L.  ed.  508-510,  1  Inters.  Com. 
Rep.  804,  it  Is  said :  "As  the  regulation  of 
commerce  may  consist  in  abstaming  from 

rirescribinjc  positive  rules  for  its  conduct, 
t  cannot  always  be  said  that  the  power  to 
regulate  ts  dormant  because  not  afSrmatlToly 
exercised.  And  when  it  Is  manifest  that 
congress  Intends  to  leave  that  commerce, 
which  is  subject  to  its  jurisdiction,  free  and 
unfettered  by  any  positive  regulations,  such 
intention  would  be  contravened  by  state  laws 
operating  as  regulations  of  commerce  as  much 
as  though  these  had  been  expressly  forbidden. 
In  such  cases  the  existence  of  the  power  to 
regulate  commerce  In  cong~ess  has  been  con- 
strued to  be  not  only  paramount,  but  exclu- 
sive, BO  as  to  withdraw  the  subject,  as  the 
basis  of  legislation,  altogether  from  states." 
ffail  V.  De  Ouir.  95  U.  S.  485-507,  24  L.  ed. 
547-654.  8o  it  was  held  In  Welton  v.  MU- 
seuH,  91  U.  8.  276,  88  L.  ed.  847.  ud  Brwm 
T.  Boutton,  114  U.  B.  688,  89  L.  ed.  267, 
that  the  inaction  of  congress  with  reference 
to  legislation  touching  Interstate  commerce 
Is  equivalent  to  a  declaration  that  such  com- 
merce shall  be  free  and  untrammeled.  Wa- 
baah,  St.  L.  dip.  B,  Co.  v.  lUinoit,  116  U. 
8.  667.  80  L.  ed.  244;  MoHU  Ownty  t.  Kim- 
bda,  102  D.  S.  697.  86  L.  ed.  840;  SoUHtim 
V.  Shelby  County  Taxing  Diat.  120  U.  6.  498, 
80  L.  ed.  696;  Leiay  v.  Hardin,  185  U.  H. 
109,  84  L.  ed.  182.  8  Inters.  Com.  Rep.  86 ; 
The  Federal  Power  over  Commerce,  by  Wi  1 1  ■ 
lam  Draper  Lewis  (pages  122,  128)  ;  Carton 
V.  Illinois  Cent,  S.  Go.  59  Iowa.  161,  44  Am. 
Rep.  672.  f*rom  the  foregoing  discussion 
It  will  be  observed  that,  as  to  the  regulation 
of  Interstate  commerce,  the  power  of  congress 
is  exclusive,  and  it  Is  none  the  less  so  though 
congress  may  not  have  legislated  with  re- 
spect thereto.  In  either  event  the  states  have 
no  power  to  regulate  sach  commerce. 
88  L.& A. 


5.  No  right  of  recovery,  then,  in  this  case, 
is  or  can  be  given  by  virtue  of  the  atatutes- 
of  the  states,  it  being  a  matter  exclusively 
within  the  juTlsdictlon  of  congress.  Ko- 
statute  of  the  United  States  creates  a  right 
in  such  a  case.    If,  then,  there  exists  any 
right  of  recovery,  it  must  be  by  virtue  of 
the  existence  of  the  common  law  as  a  recog- 
nized part  of  our  national  system  of  juris- 
prudence.   We  have  said  that  the  Constitu- 
tion of  the  United  States  did  not,  of  itself, 
recognize  the  existence  of  the  common  law 
as  a  system  of  jurisprudence  of  national  ap- 
plication.   Even  If  it  should  be  conceded 
that  efficacv  could  be  given  to  such  a  system, 
and  make  it  of  national  application,  In  th» 
absence  of  constitutional  or  statutory  recog- 
nition, by  means  of  judicial  decisions  of  the 
United  Statea  Supreme  Court, — a  point  not 
necessary  f w  us  to  decide,— do  the  decisions- 
of  ^t  court  go  to  that  extent?  That  court 
has  never  determined  the  precise  questloD 
involved  in  this  action,  but  it  has  passed 
upon  questions  of  interstate  commerce,  and 
Its  attempted  regulation  by  the  states.  In 
United  Statea  v.  Worrall,  2  tj.  8.  2  Dall.  884. 
1  L.  ed.  426.  Fed.  Cos.  No.  16.766.  a  case 
where  one  was  tried  under  an  indictment  for 
attempting  to  bribe  a  commissioner  of  tbe- 
revenue  of  the  United  States, — it  was  held 
that  the  defendant  coula  not  be  punished, 
inasmuch,  as  there  was  no  federal  law  de- 
claring the  act  done  to  be  a  crime.    It  Is- 
thereln  said:   "It  is  attempted,  however,  to 
supply  the  silence  of  the  constitution  and 
statutes  of  the  Union  by  resorting  to  the  com- 
mon law  for  a  definition  ukI  punishment  of 
the  offense  which  has  been  committed.  Bat- 
in  my  opinion  the  United  States,  as  a  federal 

Bovernment,  have  no  common  law.  .  .  . 
'.,  indeed,  the  United  States  can  be  sup- 
posed, for  a  moment,  to  have  a  common  law, 
it  must,  I  presume,  be  that  of  England,  and 
yet  It  Is  Impossible  to  tnce  when  or  how  the- 
system  was  adopted  or  Introduced.  .  .  . 
But  the  question  recurs,  When  and  how  have- 
the  courts  of  the  Unit*^  States  acquired  a. 
common-law  jurisdiction  in  criminal  cases^ 
The  United  States  must  possess  the  common 
law  themselves,  before  they  can  communicate 
it  to  their  judicial  aeenta.  Now,  the  United 
Statea  did  not  bring  It  with  them  from  Eng- 
land, the  constitution  does  not  create  ll,  and 
no  act  of  congress  has  assumed  it.  .  .  . 
Upon  the  whole  it  may  be  a  defect  In  our 
political  Institutions,  It  may  be  an  incon- 
venience in  the  administration  of  justice, 
that  the  common-law  authority  relating  to- 
crimes  and  punishments  has  not  been  con- 
ferred upon  the  government  of  the  United 
States,  which  is  a  government  of  limited 
jurisdiction ;  but  judges  cannot  remedy  po- 
litical imperfections,  nor  supply  any  legls- 
lative  omissions."  The  same  questiou  was 
decided  In  the  same  way  by  the  United  States 
Supreme  Court  United  Statea  v.  Bvdion,  11 
U.  8.  7  Cranch.  82,  8  L.  ed.  259.  In  UnitMt 
Statea -r.  Railroad  Bridge  Co.,  6  McLean,  517, 
Fed.  Cas.  No.  16,114,  referring  to  this  com- 
mon-law question,  it  is  said :  "The  instru- 
mentality of  the  judiciary  can  be  invoked 
only  by  the  government  to  give  effect  to  ita- 
laws,  civil  or  criminal,  but  the  jndlctsfe 
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power  CMDnot  precede  that  of  legislation. 
The  rule  of  action  on  all  queatlons  of  policy 
-  within  tlie  federal  power  muat  be  prescribed 
by  ooDgress.  There  la  no  federal  common 
law,  which  pervades  the  Union,  and  consti- 
tates  a  rale  of  Jodleial  action.  But  in  all 
the  statw  the  common  law  is  in  force,  In  a 
greater  or  less  degree.  Its  exlsteoce  and 
extent  are  shown  bj  the  statutes  of  the  states, 
respectively,  and  the  usages  of  the  courts. 
But  tbere  la  no  common  law  In  regard  to 
reeulatioDB  of  navigation.  These  must  be 
adapted  to  the  peculiar  circumstances  of  a 
country,  and  the  facilities  which  exist  for 
traffic  In  this  respect  the  legislation  of  con- 
gress is  the  only  remedy  known  to  the  con- 
stitution." Again  It  is  said,  "There  la  no 
unwritten  or  common  law  of  the  Uniun. 
Lorman  v.  Clarke,  2  McLean,  568-572,  Fed. 
Cas.  No.  8,616.  It  is  held  in  Wheaton  v. 
Pettra,  88  U.  S.  8  Pet.  591,  657,  «68,  8 
L.  ed.  1068.  1079:  "It  is  clear,  there  can  be 
no  common  law  of  the  United  States.  The 
federal  government  Is  composed  of  twenty- 
four  sovereign  and  independent  states,  each 
of  which  may  have  Its  local  usages,  customs, 
and  common  law.  Tbere  is  no  principle 
which  pervades  the  Union,  and  has  the  au- 
thoritv  of  law,  tiiat  Ii  not  embodied  in  the 
Constitution  or  laws  of  the  Union.  The  com- 
mon law  could  be  made  a  part  of  our  federal 
system  only  bj  legislative  adoption.  When, 
Uierefore,  a  common-law  right  la  asserted, 
we  must  look  to  the  state  in  which  the  con- 
troversy originated."  In  Bucher  v.  Ohet/iire 
R  Co.,  135  U.  B.  S8S,  81  L.  ed.  799,  It  is 
said,  "There  is  no  common  law  of  thi:  United 
States,  yet  the  main  body  of  the  rights  of  the 
people  of  this  coontrr  rest  upon,  and  are 
governed  by,  principles  derived  from  the 
common  law  of  England,  and  established  as 
ti^e  laws  ot  the  dinerent  states."  Id  Smith 
T.  Alabama,  124  U.  8.  465-476,  »1  L.  ed. 
1108-^11,  1  Inters.  Com.  Rep.  804;— a  case 
relating  to  the  licensing  of  locomotive  en- 
gineers by  a  state,— in  speaking  of  the  com- 
mon law  as  it  prevails  In  the  several  stat^i, 
ft  Is  said :  "  It  does  not  emanate  from  the 
authority  of  the  national  government,  nor 
flow  from  the  exercise  of  any  legislative 
powers  conferred  upon  congress  by  the  Con- 
stitution of  the  United  States,  nor  can  It  be 
Implied  as  existing  by  force  or  any  other  leg- 
islative authority  than  that  of  the  several 
states  in  which  ft  Is  enforced.  .  .  .  But 
for  the  provisions  on  the  subject  found  In  the 
local  law  of  each  state,  there  would  be  no 
legal  obligation  on  the  part  of  the  carrier, 
whether  ex  eontraetv  or  ex  detieto,  to  those 
who  employ  him ;  or,  if  the  local  law  Is  held 
■Dt  to  apply  when  the  carrier  Is  engaged  in 
fonlgn  or  interstate  commerce,  then,  In  the 
ftbsence  of  laws  passed  by  congresfl,  or  pre- 
sumed to  be  adopted  by  it,  tlwre  can  be  no 
rule  of  decision  based  upon  rights  and  duties 
supposed  to  grow  out  of  tht-  reiaticm  of  such 
carrier  to  the  public,  or  to  individuals.  In 
other  words,  if  the  laws  of  the  particular 
state  do  not  govern  that  relation,  and  pre> 
scribe  the  rights  and  duties  which  it  implies, 
then  tbere  Is,  and  can  be,  no  law  that  does, 
until  congress  expressly  supplies  It,  or  is  held 
1^  ImpUcatlfm  to  have  supplied  it,  in  cases 
M  UR  A. 


within  its  jurisdiction  over  foreign  and  In- 
terstate commerce.  The  failure  of  congress 
to  legislate  can  be  construed  only  as  an  in- 
tention not  to  disturb  what  already  exists, 
and  Is  the  mode  by  which  it  adopts,  for  cases 
within  the  scope  of  Its  power,  the  rule  of  the 
state  law.  whidi,  until  displaced,  covers  the 
subject.  ,  .  .  There  is  no  common  law 
of  the  United  States,  in  the  sense  of  a  na- 
tional customary  law,  distinct  from  the  com- 
mon law  of  England,  as  adopted  by  the  sev- 
eral states,  each  for  Itself,  applied  as  its  local 
law,  and  subject  to  such  alterations  as  may 
be  provided  by  its  own  statutes."  Again,  In 
Parkerttbun  d  0.  R.  Tran$p.  €b,  v.  Parken- 
burv.  107  U.  8.  691,  700.  37  L.  ed.  684,  687, 
It  is  said:  "Be  this,  however,  as  It  may, 
it  Is  an  undoubted  rule  of  universal  appUca- 
tiou  that  wharfage  for  the  use  of  all  publie 
wharves  must  be  reasonable ;  but  then  the 
question  arises,  by  what  law  is  this  rule  es- 
tablished and  bv  what  law  can  it  be  enforced? 
By  what  law  is  It  to  be  decided  whether 
charges  are  or  are  not  extortionate?  There 
can  be  hut  one  answer  to  these  questions. 
Clearly,  It  must  be  by  the  local  municipal 
law,  at  least  until  some  superior  or  perma- 
nent law  has  been  prescribed.  At  Parkers- 
burg,  It  Is  the  law  of  West  Virginia.  The 
rule  referred  to  Is  a  rule  of  the  common  law, 
undoubtedly,  but  It  has  force  In  West  Vir- 
ginia because  the  common  law  is  the  taw 
of  that  state,  and  not  because  It  Is  the  law  of 
the  United  States.  The  courts  of  the  United 
Rtates  do  not  enforce  the  common  law,  in 
municipal  matters  In  the  states,  because  It  Is 
the  federal  law,  but  because  U  is  the  law  of 
the  state."  In  KmdaU  v.  United  State;  8? 
U.  S.  19  Pet.  5S4-031,  0  L.  ed.  1181.  1219. 
the  court  says:  "The  common  law  has  not 
been  adopted  by  the  United  States  as  a  sys- 
tem in  the  states  generally,  as  has  been  done 
with  respect  to  this  district,"  (Columbia^ 
Again,  in  the  case  of  The  Scotland,  106  U. 
8.  atrSSi,  38  L.  ed.  1001-1004.  It  is  said,  "Aa 
for  the  civil  and  common  laws,  they  are  only 
municipal  laws,  where  they  have  the  force 
of  laws  at  all."  In  Be  Barry,— case  de- 
cided in  the  United  States  circuit  court  of 
the  southern  district  of  New  York,  which  Is 
approved  by  the  Supreme  Court  of  the  United 
States  In  the  case  of  Be  Burrve.  1S6  U.  8. 
586,  84  L.  ed.  600,  and  which  Is  found  re- 
ported in  186  U.  S.  697,  84  L.  ed.  61i  and 
also  In  4S  Fed.  Rep.  118,— It  was  held  that 
the  United  States  circuit  court  could  not  ex- 
ercise the  common  law  function  of  pareru 
patria,  and  therefore  bad  no  jurisdiction  over 
the  matter,  there  being  no  statute  conferring 
jurisdiction.  In  the  course  of  that  opinion. 
It  is  said  (186  U.  8.  606.  84  L.  ed.  606.  49 
Fed.  Rep.  118):  "Though  the  point  has 
been  labored  with  ability  by  a  late  jurist  of 
eminence  in  this  department  of  legal  learn- 
ing, to  deduce  from  the  circumstances  attend- 
ant upon  the  establishment  of  this  govern- 
ment that  the  common  law  became  embodied 
In  It,  as  an  efficient  principle  of  its  author- 
ity and  action  (Duponceau,  Jur.  85-90) .  yet 
the  doctrine  has  never  been  declared  or  sanc- 
tioned by  oar  oonrts.  So  fsr  as  the  decisions 
have  gone,  they  tend  to  repodiate  the  prin- 
ciple in  M«.    United  Statet  v.  Sudten,  11 
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V.  8.  7  Cranch.  82,  8  L.  ed.  269 ;  United 
StatM  V.  Coolidge,  14  IT.  S.  1  Wheat.  416,  4 
L.  ed.  124."  Oo  paee  617,  186  U.  S..  510 
of  84  L.  ed.,  and  ^ce  118,  48  Fed.  Bep. 
it  is  Bald :  *Kor  has  toe  common  law  been 
adopted  by  the  United  States  as  a  syatem 
applicable  to  the  states  generally,  and  to  be 
admioistered  as  such  in  the  natioDal  courts. 
KendaU  v.  TJniUd  8tata,  87  U.  S.  18  Pet. 
624,  9  L.  ed.  1220.  This  has  been  done 
■peciflcally,  by  act  of  congress,  io  relation 
to  the  District  of  Columbia.  Id.  621,  9  L. 
ed.  1219.  But  Id  respect  to  the  states  the 
common  law  Is  regarded  In  force  only  as 
adopted  or  modified  by  the  constitution, 
statutes,  or  usages  of  the  states,  respectively. 
It  came  to  them,  and  was  appropriated  by 
them,  and  became  an  integral  portion  of  the 
laws  of  the  particular  states,  before  the 
United  StatesgOTemment  had  an  existence." 
The  case  of  Wabath,  8t.  L.  A  P.  B.  Oo.  v. 
lUinois,  118  U.  S.  657,  80  L.  ed.  344.  was 
where  a  statute  of  Illinois  provided  that  if 
any  railroad  company  shall,  within  that 
state,  charge  or  receive  for  transporting  pas- 
sengers or  freight  of  the  same  class  the  same 
or  %  greater  ram  for  uiy  distance  than  it 
does  for  a  longer  distance,  it  shall  be  liable 
to  a  penalty  for  unjust  discrimination.  The 
railway  company  made  such  a  discrimina- 
tion in  regard  to  goods  transported  over  the 
same  road  or  roads  from  Peoria,  In  Illinois, 
and  from  Oilman,  In  IlUaols,  to  New  York, 
:liarglnK  more  for  tlie  same  class  of  goods 
carried  frcnn  Oilman  than  from  Peoria:  the 
former  being  86  ralles  nearer  to  New  York 
than  the  latter,  this  difference  being  In  the 
length  of  the  line  within  the  state  of  Illinois. 
The  court  held  that  the  statute  must  be  con- 
strued to  Include  a  transportation  of  goods, 
under  one  contract  and  one  Toyase,  from  the 
interior  of  the  state  of  Illinois  to'New  York ; 
that  such  statute  was  void,  as  an  Interference 
with  Interstate  commerce.  That  case  quotes 
approvingly  from  MobUe  County  t.  KimbaU, 
102  U.  8.  691-702,  26  L.  ed.  388-241,  where 
It  is  said,  "For  the  regulation  of  commerce, 
as  thus  defined,  there  can  be  only  one  system 
of  rules,  applicable  alike  to  the  whole  couit- 
tiT,  and  the  authorltr  which  can  act  for  the 
WBole  country  can  alone  adopt  mdi  a  qrs- 
tem."  Continuing,  in  the  waixuih  Ooh,  the 
court  says,  **  And  if  It  be  a  regulation  of  com- 
merce, as  we  think  we  have  demonstrated  It 
is,  and  as  the  Illinois  court  concedes  it  to 
be,  It  must  be  of  that  national  character,  and 
the  regulation  can  only  appropriately  exist 
by  general  rules  and  principles,  which  de- 
mand that  it  should  be  done  by  the  congress 
of  the  United  States  under  the  commerce 
clause  of  the  constitution."  In  the  recent 
case  of  8wift  v.  Philadelphia  <t  R  R  Go., 
68  Fed.  Rep.  858,  4  Inters.  Com.  Rep.  638, 
and  64  Fed.  Rep.  69.  It  was  held  by  the  cir- 
cuit court  of  the  United  States  for  the  north- 
ern district  of  Illinois  that  there  was  no  fed* 
eiml  common  law. 

Whenever  this  question  of  the  existence 
of  a  federal  common  law,  as  contradistin- 
guished from  the  common  law  adopted  by 
the  several  states,  has  arisen  In  the  state 
courts,  it  has  been  decided  that  no  sucli  law 
exists.  In  Pws»»  t.  Aiwn.  5  Cal.  879.  it 
98L.R  A. 


is  said :  "Now,  there  is  no  common  law  of 
the  United  States,  as  contradistinguished 
from  the  Individual  states,  and  the  courts  of 
the  United  States,  Instead  of  adminlstwrlng 
the  common  law,  <x  any  partlcnlar  system, 
conform  to  the  laws  of  the  states  where  they 
are  situated ;  so  that  the  acquisition  of  Cali- 
fornia did  not  extend  over  it  tlw  oommoa 
law."  In  N&TTit  t.  Barri»,  IB  Cal.  237-252. 
the  same  doctrine  is  reaffirmed.  And  so  in 
QairntT  t.  "WrigM,  fiS  Ark.  885,  888,  6  L.  R. 
A.  716.  It  is  held  tliat  no  presumption  ob- 
tains as  to  the  existence  of  the  common  law 
In  states  like  Louisiana  and  Texas,  wfaosa 
jurisprudence  is  not  based  upon  the  com- 
mon-law system.  Judge  Cooley,  In  his  able 
work  on  Constitutional  Limitations,  saya 
the  United  States  courts  have  no  "common- 
law  jurisdiction."  Cooley,  Const.  Lim.  p. 
536.  In  an  article  In  the  Forum  of  April. 
1894,  entitled,  "Has  the  Interstate  commerce 
law  been  beneflcial?"  written  by  Adlace  P. 
Walker,  formerly  a  member  nf  the  interstate 
commerce  commission,  and  an  eminent  law- 
yer, we  find  the  following:  "Yet,  under 
our  combined  state  and  federal  svstem  of 
government,  there  was  no  way  in  which  they 
could  be  judicially  appllea  to  commerce 
crossing  state  boundaries  until  the  passage 
of  the  interstate  commerce  law. " 

We  now  proceed  to  a  oonatderatloii  of  au- 
thorities claimed  appellant  to  inppoit  th« 
contrary  view. 

:  It  Is  said  that  in  Ott  t.  JhiU&  Stata,  81 
U.  S.  ff  Pet.  173-308,  8  L.  ed.  869-870,  It  is 
held  that  the  "liability  of  tbe  parties  must 
he  governed  by  the  rules  of  the  common  law. " 
And.  to  the  same  effect,  we  are  cited  to  Dun- 
can T.  United  State*,  83  U.  S.  7  Pet.  435,  8 
L.  ed.  789.  Neither  of  these  cases,  to  our 
minds,  affords  the  slightest  reason  for  hold- 
ing that  we  have  a  national  common  law. 
The  first  case  was  an  action  upon  a  bond  exe* 
cuted  to  the  United  States  by  a  navy  agent 
and  his  sureties.  In  the  state  of  Louisiana, 
conditioned  that  the  agent  would  faithfully 
account  for  public  moneys  which  came  into 
his  bands.  Suit  was  brought  by  the  govern- 
ment, in  the  state  of  Louisiana,  tot  a  breach 
of  the  bond,  in  the  United  Btatai  district 
court.  Under  Hie  Louisiana  law  Uw  United 
States  would  hare  been  entitled  to  take  judg- 
ment against  each  surety  only,  for  his  pro- 
portion of  the  bond,  and  the  trial  court  ap- 
plied that  rule.  The  Supreme  Court  of  the 
United  States  held  that  llabllitT  was  to  be 
determined  by  the  place  of  performance  <rf 
the  contract,  and  applied  the  common-law 
rule,  because,  by  act  of  otmness,  the  com- 
mon law  was  In  force  In  the  District  of  Col- 
umbia,— the  place  of  performance  of  the 
contract.  The  other  case  was  decided  on  the 
same  principle.  9u>ifi  v.  Ty»on,  41  U.  8. 
16  Pet.  1,  10  L.  ed.  805,  was  a  case  touch- 
ing negotiable  paper,  and  the  court  said: 
"But,  admiUlug  the  doctrine  to  be  fully  set- 
tled In  New  York,  It  remains  to  be  oonsld- 
ered  whether  it  is  obligatray  upon  this  court, 
If  it  differs  from  the  principles  eatablished 
in  the  general  commercial  law.  It  la  ob- 
servable that  the  courts  of  New  York  do  not 
found  their  decisions  upon  this  point  upM 
any  local  statute^  or  posiUTe.  fixed,  or  an- 
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clent  local  tuage,  but  they  dedace  the  doc- 
trine from  the  general  priDclples  of  the  com- 
mercial law."  Now,  there  was  Dotbiiiff  In 
this  case  Indicating  that  the  court  decided 
this  case  on  the  theory  that  there  was  a  na- 
tional common  law.  On  the  contrary,  the 
New  York  court  had  basod  its  decision  on 
the  general  principles  of  commercial  law. 
"What  commercial  lawf  Why,  manifestly, 
as  interpreted  by  the  courts  of  that  state,  as 
applicable  in  that  jurisdiction.  The  federal 
court  held  It  was  not  bound  by  such  inter* 
pretation  of  the  state  court  To  the  same 
effect  are  the  cases  of  Oata  v.  Firit  Nat. 
Sank  of  Montgomery,  100  TJ.  S.  289,  25  L. 
ed.  S80,  and  Brooklj/n  Oily  A  S.  R.  Oo,  t. 
HaHotua  Bank  ef  Il€»  Tork,  lOS  a.  S.  14, 
M  L.  ed.  81.  Ftnn  r.  Bolme,  69  U.  8.  31 
How.  481,  16  L.  ed.  1S8,  relates  to  the 
forum — law  or  equity — of  the  trial,  and  not 
to  the  ascertainment  of  rights  as  given  at 
common  law.  Nev>  Tork  Cent.  B.  Oo.  v. 
Lockaood,  84  U.  S.  17  Wall.  867,  21  L.  ed. 

InvolTcd  no  Question  of  interstate  com- 
merce. Lockwood,  who  was  injured,  was 
being  transported  upon  a  free  pass  from 
Buffalo  to  Albany,  both  places  being  within 
the  same  state.  It  was  held  that  the  ques- 
tion of  the  power  of  the  carrier  to  exempt 
itself  by  contract  from  liability  placed  upon 
it  at  common  law  was  to  be  decided  by  the 
federal  court  upon  the  grounds  of  public 
policy.  And  it  was  expressly  said  In  a  later 
case  that  the  law  applied  in  Loekaood't  Vote 
was  tbe  law  of  the  state  of  New  Tork.  Bmi^ 
V.  Alabama,  124  U.  B.  46S,  81  L.  ed.  608, 
1  Inters.  Com.  Rep.  604.  In  Kohl  r.  United 
atatea.  »1  U.  8.  867,  28  L.  ed.  449,  the  main 
question  was  whether  the  proceeding  to  con- 
aemn  property  by  the  general  government 
was  »  suit  at  oommon  law.  Tlie  opinion  is 
to  the  effect  that  power  was  conferred  by 
acts  of  oongresB  to  condemn,  but  no  machin- 
ery or  method  by  which  condemnation  should 
be  made  had  been  enacted.  The  question 
was  wheliier.  in  the  absence  of  express  leg- 
islation, the  government  had  power,  by  pro- 
ceeding at  common  law,  to  perfect  condem- 
nation. By  a  reading  of  the  opinion.  It  will 
be  obserren  that  the  existence  of  the  power 
or  right  to  condemn  was  given  or  existed 
oatside  of  the  common  law,  and  tbe  discus- 
sion turned  upon  the  question  as  to  whether 
the  exercise  of  the  right  should  or  should 
not  be  according  to  the  course  of  the  common 
law,— a  question  as  to  the  means  of  exercis- 
ing the  light,  and  not  as  to  determining  the 
existence  of  it.  It  was  a  question,  in  other 
words,  pertaining  to  the  remedy,  not  tbe 
right  The  case  of  Atchixm,  T.  A  8.  F.  K 
Co.  V.  Denver  <fi  N.  0.  R.  Co.,  110  U.  S. 
667,  38  L.  ed.  391,  does  not  necessarily  in- 
volve the  question  of  Interstate  commerce. 
Tbe  court  says  that  the  constitution  of  Col- 
orado, prohibiting  no  discrimination  **  with- 
in the  state,*  imposes  no  greater  obligation 
upon  the  company  than  the  common  law 
woald  have  done.  At  most  the  holding  in 
this  case  seems  to  be  to  the  effect  that  bu  far 
as  transportation  wholly  within  the  state  was 
concerned,  in  the  absence  of  legislative  reg- 
ulation, tbe  railway  company  would  own 
•neb  dutiei  to  flie  public  as  the  common  lav, 
»L.R.A. 


or  some  custom  havinf  the  foroe  of  law,  had 
established  for  its  government   We  discover 

no  grounds  for  claiming  that  the  common 
law  referred  to  In  the  opinion  was  any  other 
than  that  of  the  state  of  Colorado.  In  Balti- 
more A  0.  R.  Oo.  V.  Baugh,  149  U.  8.  868, 
87  L.  ed.  773,  it  is  said :   "  But  passing  be- 

?'ond  Uie  matter  of  authorities,  toe  question 
B  essentially  one  of  general  law.  It  does 
not  depend  upon  any~Btatute ;  It  does  not 
spring  from  any  local  usage  or  custom ;  there 
ia  in  it  no  rule  of  property  ;  but  it  rests  upon 
those  considerations  of  right  and  justice 
which  have  been  gathered  into  the  great  body 
of  rules  and  principles  known  as  tbe  'com- 
mon law. '  There  is  no  questicm  as  to  the 
power  of  the  state  to  legislate,  and  cbantta 
tbe  rules  of  the  common  law,  In  this  respect, 
as  In  others,  but  In  the  absence  of  such  leg- 
islation the  question  is  one  determinable  only 
by  the  general  principles  of  tbut  law. "  Now, 
if  this  common  law  referred  to  in  tbe  fore- 
going opinion  is  susceptible  of  being  abro- 
gated by  the  legislature  of  the  stated  as  la 
held,  then,  clearly,  tbe  writer  did  not  refer 
to  a  national  common  law  at  all.  If  the  Ian- 
guage  used  refers  to  a  national  common  law. 
It  is  a  holding  that  a  state  legislature  might 
abrogate  and  render  Ineffective  such  laws, 
aad  If  such  a  doctrine  were  followed  to  Its 
logical  resuU,  and  applied  to  the  case  at 
bar,  it  would  amount  to  saying  that  although 
there  was  a  national  common  law,  as  a  sya- 
tem  of  jurisprudence,  of  the  general  govern- 
ment by  means  of  which  a  right  was  given 
plaintiff  for  redress  in  this  case,  stitl  the 
state,  at  its  election,  could  step  In  and  de- 
prive the  suitor  of  such  right,  though  we 
apprehend  that  if  such  right  was  so  given 
by  virtue  of  a  national  system  of  Jurlspru- 
dence  adopting  the  common  law  for  the  gen- 
eral government,  the  state  could  no  more  in* 
terfere  with  It,  If  It  pertained  to  a  matter 
over  which  the  general  government  had  ex- 
clusive jurisdiction,  as  to  Interstate  com- 
merce, then  it  could  successfully  set  aside 
tbe  express  will  of  congress,  as  evidenced 
by  the  existing  interstate  commerce  act  It 
is  quite  clear  that  the  words  "  common  law,  * 
used  In  the  opinion,  refer  to  the  common  law 
as  enacted,  adopted,  or  recognized  by  the  in- 
dividual states.  In  Smith  t.  Aiabamd,  134 
tJ.  8.  466.  81  L.  ed.  608, 1  Inters.  Com.  Rep. 
804,  it  Is  said:  "There  is,  however,  one 
clear  exceptlmi  to  the  statement  that  there  la 
no  national  common  law.  The  interpretatl<n 
of  the  Constitution  of  the  United  States  la 
necessarily  Influenced  by  the  fact  that  Ita 

Srovisions  are  framed  In  the  language  of  the 
nglisfa  common  law,  and  are  to  be  read  In 
the  light  of  ita  history.  Tbe  code  of  consti- 
tutional and  statutory  construction,  which, 
therefore,  is  gradually  formed  by  the  Judg- 
ments of  this  court  1>  the  application  of  the 
constitution,  and  the  laws  and  treaties  made 
in  pursuance  thereof,  has  for  its  basis  so 
much  of  the  common  law  as  may  be  Implied 
in  tbe  subject  and  constitutes  a  common  law 
resting  on  national  authority. "  In  the  same 
case  it  is  said :  "A  determination  In  a  given 
case  of  what  that  law  Is  may  be  different  in 
a  court  of  the  United  States  from  that  which 
prevails  In  the  jadldal  tribunals  of  a 
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Meulu  state.  .  .  .  This  Is  Illustrated 
br  the  case  of  Ifeie  Tark  Oent.  R.  Ch.  v.  Look- 
Mfod,  84  U.  8.  17  Wall.  »S7,  31  L.  ed.  637, 
where  the  common  law  prevailing  Id  the 
state  of  New  York  In  reference  to  the  liabil- 
ity of  common  carriers  for  neglieence  re- 
ceived a  different  Interpretation  from  that 
placed  upon  tt  bj  the  judicial  tribunals  of 
the  state ;  but  the  law,  as  applied,  was  none 
the  less  the  law  of  that  state."  Now,  the 
common  law  above  spoken  of,  whlc^  rests 
upon  national  authority.  Is  not  that  which 
existed  at  the  time  of  the  adoption  of  the 
oonstltution ;  nor  can  It  be,  la  the  light  of 
tho  lanicuace  uaed  bj  the  court,  n  etunmon 
law  which  Is  vitalised  Into  life  hj  the  sUt- 
ates  or  declsiooB  of  the  several  states.  There 
is,  however,  nothing  in  Uie  language  used 
justifying  the  contention  that  such  a  com- 
mon law  as  the  learned  justice  speaks  of  could 
Interfere  with  the  constitutional  power  uf 
oouress  to  regulate  Interstate  commerce. 
Reference  is  also  nude  to  the  case  of  (Meoffo 
d  N.  W.  B.  Oo.  T.  OAome,  10  U.  8.  App. 
480,  8  C.  0.  A.  847,  63  Fed.  Rep.  812,  4 
Inters,  Com.  Rep.  2S7.  In  speakinK  of  the 
condition  of  aflslrs  prior  to  the  enactment  of 
the  interstate  act,  tne  court  said:  "It  was 
the  first  effort  of  the  general  government  to 
regulate  the  great  tianaportation  business  of 
the  coanti^.  That  business,  Uiou^h  of  a 
quasi  public  nature,  uid  thraefote  subject 
to  governmental  regulation,  had,  «s  a  matter 
of  tact,  been  carrleil  on  by  private  capital, 
through  corporations.  The  fact  that  it  was 
of  a  quasi  public  nature  always  prevented 
the  owners  of  capital  Invested  in  It  from 
charging,  like  owners  of  other  property,  any 
price  they  saw  fit  for  Its  use.  A  reasonable 
compensation  was  all  that  they  could  exact, 
and  he  who  felt  aggrieved  by  any  charge 
could  invoke  the  aid  of  the  courts  to  protect 
himself  against  it."  Whatever  conatructlon 
may  be  placed  upon  this  language  (a  a  mat- 
ter of  no  moment,  as  the  case  itself  did  not 
Involve  any  question  of  interstate  transporta- 
tioD  prior  to  the  taking  effect  of  the  inter- 
state commerce  aot.  It  is,  therefore,  not  au- 
thority for  plaintiff's  contention.  We  do  not 
see  that  the  case  of  Mittimppi  MiUt  v.  Oohn, 
100  U.  8.  202,  87  L.  ed.  vm,  sustains  ap- 
nel)ant4'  contention.  That  was  a  case  where- 
in it  was  held  that  the  equity  jurisdiction 
of  the  federal  courts  ie  uniform  throughout 
the  oouDtrr,  and  that  such  jurisdiction  is 
not  to  be  oetermined  by  any  state  rule  or 
law  statute,  civil  or  common  law.  Moore 
T.  J]nitsd  BtaUt,  91  U.  8.  370,  28  L.  ed.  846, 
simply  decides  that  as  to  the  court  of  claims, 
in  the  absence  of  other  provlsioni  by  con- 
gress, the  rules  of  evidence  as  found  in  the 
common  law  should  govern  the  action  of  the 
court.  No  interstate  question  was  Involve 
No  question  of  whether  there  was  a  national 
common  law  which  conferred  a  right  was  In 
the  case.  To  the  same  effect  is  VniUd  •Btaiea 
V.  Clark,  96  U.  B.  87,  24  L.  ed.  696.  It  must 
be  conceded  Uiat  there  have  been  many  cases 
in  which  the  United  States  Supreme  Court 
has  determined  contracts  to  be  against  pub- 
lic policy.  Chcanutmw.  WinehMt0r  Bleating 
Armt  Oo.  108  U.  B.  ML  88  L.  ed.  589; 
Marthaa  t.  SaUtman  A  0.  B,  Oo.  St  V.  S. 
28  L.  a  A. 


16  How.  814,  14  L.  ed.  958 ;  Providnue  Tool 
Oo.  v.  NorrU,  60  U.  8.  3  Wall.  45.  17  L.  ed. 
868 :  TrUt  v.  Ohild,  88  U.  8.  21  Wall.  441, 
22  L.  ed.  628;  Hanauer  v.  Doane,  71»  U.  8. 
12  Wall.  842,  30  L.  ed.  489;  ThcmoM  v.  Rich, 
mond,  79  U.  8.  13  Wall.  849,  20  L.  ed. 
458;  Wooditoek  Iron  Oo.  v.  Biehmond  A  D. 
BxUjman  Go.  129  U.  8.  648,  88  h.  ed.  819. 

We  cannot  take  up  and  consider  every  case 
cited,  bnt  It  may  be  profitable  to  speak  of 
some  other  cases  relied  upon  by  appellants. 
Counsel  rely  upon  the  following  fanguaze 
found  in  Bucher  v.  Cheshire  B.  O*.,  136  U. 
8.  580,  81  L.  ed.  797 :  "  Then  Is  no  common 
law  of  the  United  States,  and  yet  the  main 
body  of  the  rights  of  the  people  of  thie 
countTT  rest  upon,  and  are  governed  by,  prin- 
ciples derived  from  the  common  law  of  Ene- 
land,  and  established  as  the  laws  of  the  dii- 
ferent  states. "  Here  Is  a  clear  recognition  of 
Ute  fact  that  the  onlv  common  law  in  this 
country  Is  that  established  or  recognized  by 
the  sevoral  states.  Further  on  in  Uk  same 
case  it  is  said:  "When,  therefore,  in  an 
ordinary  trial  in  an  action  at  law,  we  speak 
of  the  common  law,  we  refer  to  the  law  of 
the  state  as  it  has  been  adopted  by  statute, 
or  recognized  by  the  oourts,  as  the  founda- 
tion of  legal  rights. "  We  are  referred  to  the 
case  of  Cook  v.  Ohieago,  B.  I.  A  P.  B.  Oo.  91 
Iowa,  657,  9  L.  R.  A.  704,  8  Inters.  Com. 
Bep.  888.  That  was  a  case,  in  its  flwts.  like 
the  one  *t  bar,  except  the  questliu  made  by 
the  demurrer  in  this  case  was  not  raised  In 
that  case.  We  caunot,  therefore,  treat  that 
case  as  determining  the  question  of  theexist- 
enoe  of  a  national  common  law.  The  case 
ms  based  npon  a  common-law  liabili^,  it 
Is  true,  bnt  Its  appllcabilf^  to  an  lotentata 
dilpment  as  a  rule  of  national  law  waa  not 
involved.  A  multitude  of  cases  frmn  state 
courts  might  be  cited  tonchlng  the  common- 
law  rule  appl  icable  to  common  carriers.  As, 
however,  they  do  not  involve  a  consideration 
of  the  question  of  such  liability  as  applied 
to  interstate  shipments,  they  shed  no  light 
upon  the  Question  under  consideration,  and 
we  do  not  aiscuss  them.  Counsel  claims  that 
the  ease  of  Fatter  v.  Ohtcago  d  If.  W.  B. 
Co.,  81  Iowa,  206.  309,  is  decisive  of  the 
question  presented.  That  case  was  affirmed 
by  the  United  Stetes  Supreme  Court  in 
[Chieago  AH.W.B.  Oo.  v.  2\Uor],  84  U.  & 
IT  Wall.  060,  91  L.  ed.  710.  That  esse  in- 
volved the  qnestimi  as  to  the  Talidlfey  of  a 
statute  of  this  state  which  required  railroad 
companies  to  fix  rates,  and  post  copies  thereof 
at  stetlons  and  depots.  In  the  ooorsa  of  its 
opinion  the  federal  court  said:  "In  all  other 
respects,  there  is  no  interference.  No  othw 
constraint  Is  imposed.  Except  in  these  par- 
ticulars, the  company  may  exercise  all  Its 
faculties  as  It  shall  deem  proper.  No  dis- 
crimination Is  made  between  local  and  in- 
terstate freights,  and  no  attempt  Is  made  to 
control  the  rates  that  may  be  charged.  If  the 
requirements  of  the  statute  hadln  question 
were,  as  contended  by  the  counsel  for  the 
plaintiff  in  error,  legnlatloos  of  oomraeroe. 
the  question  would  arise  whether,  regarded 
inthelightof  theauttoritiearefaRedto,  and 
of  reason  and  principle,  the7  are  not  tefula- 
ttms  of  mdi  a  oliaiacter  as  to  be  valid  oBtll 
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•upeneded  bv  the  permaDeat  action  of  con- 
gress." If  uie  aboTe  stood  u  the  Judgment 
«f  that  ooart,  without  modification,  there 
might  be  reason  for  claiming  that  a  state 
«tatat«  ngttlatlng  rates  might  oe  effective  in 
Hie  absence  of  natlcmal  legislation  as  to  in- 
terstate shipments.  But  toat  question  seems 
to  be  floally  set  at  rest,  a^tnst  appellant's 
■contention,  in  the  case  of  Waba»h,  jSK.  L.  S 
P.  S,  Co.  T.  lUinoU,  118  U.  8.  557,  80  L. 
-ed.  244,  and  other  cases  referred  to.  Now, 
the  case  of  Hart  t.  Chieage  &  N.  W.  B.  Co., 
<Sd  Iowa,  490,  was  one  where  it  was  contended 
tikat  the  proTisIon  of  our  statute  providing 
that  BO  rule  or  regulation  contained  in  any 
■omtraot  or  receipt  of  a  common  carrier  should 
•exempt  such  carrier  from  my  liabilitv  which 
would  otherwise  exist,  was  invalid  as  a 
regulation  of  commerce.  It  was  held  that 
the  law  was  not  open  to  that  objection. 
*niat  decision  was  based  upon  the  so-called 
^  Qrat^ftr  CfasH,"  and  others  therein  cited. 
These  cases  are  reriewed  in  the  opinion  in  the 
WabaA  Railway  Oaae,  wvra,  ana  It  was  there 
keld  that  "  11  is  not,  and  never  has  been,  the 
^liberate opiDioD of  amajorityof  tbiscourt 
tiiat  a  statute  of  a  state  whlcn  attempts  to 
regulate  the  fares  and  diarges  by  railroad 
companies  within  Its  limiti,  fte  ft  trans- 
portation which  constltatm  a  part  of  com- 
meroe  amwig  the  states,  is  a  valid  law. "  It 
la  not  to  be  denied  that  there  are  expreasiona 
-to  be  found  In  some  of  the  opInionB  of  the 
Supreme  Court  of  the  Uoited  States  which 
Apparently  Justify  appellant's  contention, 
'niua,  it  has  been  said  in  some  oases  that  the 
question  of  "what  constitutes  a  question  of 
«tnriaffe  la  not  a  question  of  local  law,  upon 
whldi  the  decisions  of  a  state  court  must 
•control.  It  is  a  matter  of  general  law,  upon 
which  this  court  wili  exercise  its  own  Judg- 
ment." Myrick  v.  Michigan  GerU.  R.  Oo.  107 
U.  S.  100.  37  L.  ed.  327  ;  RMnnt  v.  (Meago, 
•67  U.  8.  3  Black,  418. 17  L.  ed.  398 ;  BrooUyn 
Ottv  d  2f.  S.  Oo.  T.  SaUmua  Bank  New 
York,  108  U.  8.  14,  96  L.  ed.  Rl ;  Bough  v. 
Tom  dP.  a.  Oo.  100  U.  8.  218,  25  L.  ed. 
■418.  We  iDclineto  the  opinion  that  in  nearly 
«11  of  the  cases  relied  upon  the  common  law 
wbldi  Is  referred  to  In  the  decisions  of  the 
United  States  courts  Is  that  common  law 
adopted  by  the  several  states,  and  that  the 
fedml  courts  In  determining  Questions  of  a 
general  character,  of  nationaf  importance, 
will  not  (eel  tmund  to  follow  the  construc- 
tion of  the  common  law  which  may  have 
been  adopted  by  the  courts  of  the  several 
states,  but  will  give  it  their  own  construc- 
tion. In  such  cases,  however,  they  are  not 
administering  a  national  common  law,  but 
only  that  adopted  or  recognized  by  the 
«BTeral  states.  In  this  view  It  may  well  be 
eald  that  "  the  courts  of  the  United  States 
administer  the  common  law  In  many  cases." 
-Cooley,  Coast.  Llm.  p.  80.  So  they  do,  but 
It  Is  tbt  common  law  as  existing  in  the 
«8Teral  states.  And,  in  the  same  view,  it  Is 
true  that "  legislatire  and  cmstltutlonsl  pro- 
visions are  common  in  the  United  States, 
prohibiting  discriminationa,  but  are  usually 
regarded  as  simply  declaratory  of  tbe  common 
law."  SoutAem  Sai.  Oo.  v.  St.  LouU,  I. 
M.  a.  B.  Cb.  8  Am.  ft  Eng.  R  a  Cas. 
•8L.R  A. 


608,  note,  10  Fed.  Rep.  860.  It  Is  Insisted 
by  appellant  that  the  interstate  commerce  act 
itself  is  a  recogQition  by  congress  of  the  fact 
that  prior  to  Its  enactment  there  existed  com- 
mon-law rights  and  liabilities  pertaining  to 
Interstate  commerce,  and  that  by  the  pro- 
visions of  said  act  Uiese  rigtits  are  saved  to 
suitors.  The  section  relied  upon  Is  section  88 
of  the  Act,  and  it  reads  as  follows:  "Noth- 
ing in  this  act  contained  shall  in  any  way 
abridge  or  alter  tbe  remedies  now  existing 
at  common  law  or  by  statute,  but  tbe  pro- 
visions of  this  act  are  to  addition  thcmto." 
By  Its  express  terms,  this  provision  relates  to 
remedies.  It  la  noteven  Intimated  that  there 
exist  rights  conferred  by  a  national  common 
law.  Again,  the  provision  is  made  ap- 
plicable to  statutes  as  well  as  remedies  at 
common  law.  No  distinction  is  made  be- 
tween them,  aa  to  tlieir  force  and  effect  when 
either  may  be  applied  to  interstate  com- 
merce. Now,  this  provision  of  that  statute, 
that  it  shall  not  abridge  or  alter  remediea 
existing  by  statute,  must  refer  to  such  stat- 
utes as  do  not  attempt  to  regulate  interstate 
commerce  in  violation  of  ma  constitutional 
provision ;  and,  in  like  manner,  the  provision 
that  it  shall  not  alter  or  abridge  remedies 
existing  by  common  law  applies  only  to  sudb 
common-law  rules  as  do  not  tnterfine  with 
such  commerce;  or  the  provision  may  refer 
to  state  statutes,  or  common  law  adopted  by 
the  several  states,  regulating  commerce  only 
within  tbe  state. 

Counsel  contend  that  the  common  law  of 
the  several  states  Is  "one  entire  body  or 
system  of  law,  and  its  rules  and  principles 
are  the  same,  **  no  matter  In  what  state  thej 
may  be  administered.  If  it  be  true  that  the 
rules  and  principles  of  tbe  common  law  are 
the  same  In  all  of  tbe  stales, — a  proposition 
which  we  think  Is  hardly  true,— still  It  Is 
certain  that  the  same  common  law  I&  ^f- 
ferently  construed  In  different  state  jurisdic* 
tiODB.  Thus,  In  one  state  it  may  be  held  th^ 
the  common  law  did  not  permit  discrimina> 
tlons,  and.  in  another,  that  It  did.  Hence 
It  is  that  we  dud  the  federal  courts,  in  certain 
cases,  some  of  which  we  have  cited,  holding 
that  in  determining  what  the  common  law. 
as  enacted,  adopted,  or  recognized  by  the 
state,  is,  they  will  not  be  bound  by  the  in- 
terpretation given  thereto  by  the  tItMfib  courts. 
Again,  it  is  undeniable  that  In  any  state  in 
whicli  the  common. law  may  be  in  force  the 
legislature  may  alter  it,  or  set  it  aside.  So, 
If  appellant's  contention  la  correct,  and  the 
common  law  applicable  to  each  state  should 
control,  aa  to  regulating  charges  for  inter- 
state commerce,  we  might  have  one  com- 
mon- law  rule  affecting  such  shipments  in 
Iowa,  and  a  different  rule  in  Illinois,  or  the 
same  rule  differeotly  interpreted.  Tbe  result 
would  be  that  an  act  of  the  carrier  of  an  in- 
terstate shipment  through  Iowa  and  Illinois 
might  be  legal  in  one  state,  and  lllezal  in 
tlie  other.  It  is  manifest  that  such  a  state  of 
affairs  cannot  exist.  Bo,  too,  in  this  con- 
nection, it  may  be  said  that  Inasmadi  as  the 
constllutional  right  conferred  upon  con- 
gress to  regulate  interstate  commerce  is  ex- 
clusive,—and,  aa  we  have  shown.  It  is  held 
that,  in  the  absence  of  legislation  by  con- 
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gnm  upon  the  subject,  ft  was  manifest  that 
oongieas  intended  to  leave  such  commerce 
free  and  unfettered  bj  any  posittve  resula- 
tlnna, — such  intentloD  would  be  contra  veaed 
as  much  by  any  common-law  rules  operating 
as  regulations  of  such  commerce  as  by  an 
express  statute  of  the  state  having  a  like 
effect.  Id  other  words,  the  power  to  regulate 
interstate  commerce  has,  by  the  Federal  Con- 
stitution, been  withdrawn,  as  a  subject  of 
legislation,  from  the  several  states,  and  the 
coDstitutioDal  provision  seems  to  us  to  be 
equally  effective  as  against  such  regulations 
based  upon  any  oommon-law  rule  In  force  In 
a  state.  This  view,  we  think,  is  clearly 
supported  by  the  cases  heretofore  cited. 

raliance  is  placed  upon  article  7  of  Amend- 
ments to  the  Federal  Constitution,  which 
provides  that:  "In  suits  at  common  law 
where  the  value  in  controversy  shall  exceed 
twenty  dollars^  the  right  of  trial  by  jury 
shall  be  preserved:  ana  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to 
the  rules  of  the  common  law."  That  article 
relates  only  to  the  federal  courts.  It  estab- 
lishes the  right,  so  far  as  the  method  of  trial 
is  concerned,  and,  in  defining  suc^  right, 
speaks  of  suits  at  common  law  as  distin- 
guished from  those  in  equity.  That,  It  seems 
to  us.  Is  its  only  effect. 

It  is  said,  if,  prior  to  the  passage  of  the 
Interstate  commerce  act,  the  rules  of  the 
common  law  did  not  govern  as  to  Interstate 
shipments,  there  was  in  fact  no  law  affording 
redress  la  such  a  case  as  this,  and  that  it  is 
not  to  be  supposed  that  such  is  the  case.  It 
is  to  be  ranarked  that  until  recent  years  the 
idea  prevailed  that  rights  such  as  are  claimed 
In  the  case  at  bar  nught  be  given  by  the 
statutes  of  the  several  states  until  such  time 
as  congress  should  chose  to  act.  That  that 
idea  was  incorrect  is  fully  shown  In  the  case 
of  Wal)aah,  St.  L.  &  P.  B.  Go.  v.  lUinoit, 
118  U.  8.  567,  80  L.  ed.  344,  hentofore 
referred  to.  Within  a  few  months  after  this 
decision  ms  made,  congress  passed  the  in- 
terstate commerce  act.  It  may  be  conceded 
that  tbe  view  we  adopt  would  work  a  hard- 


ship as  to  cases  which  arose  beftm  the  pas- 
sage of  the  interstate  commerce  act ;  but,  b* 
that  as  it  may,  the  want  of  a  proper  law 
giving  a  light  of  recovery  in  cases  like  thi» 
cannot  affect  the  proper  construction  of  tli» 
provisions  of  the  Federal  Constitution. 

We  have  read  with  care  tbe  opinion  in  the- 
case  of  Swifi  v.  Phitadetphia  d:  R.  R.  Co., 
58  Fed.  Rep.  S!i6.  4  Inters.  Com.  Rep.  6S8, 
and  in  M  Fed.  Rep.  S9,  decided  by  the 
United  States  circuit  court  for  the  northenv 
district  of  Illinois,  wherein  the  precise  ques- 
tion involved  in  this  case  is  decided,  and  li 
Is  held  that  there  Is  no  national  common  law  v 
also  tlie  opinion  in  the  case  of  Murray  v. 
Chicago  A  N.  W.  B.  O)..  63  Fed.  Rep.  34, 
decided  by  the  circuit  court  of  the  United 
States  in  the  northern  district  of  Iowa, 
whereio  a  contrary  conclusion  Is  reached. 
The  federal  supreme  court,  which  must 
finally  settle  this  confiict  In  oplnlm,  has,  a* 
^et,  not  passed  uprai  the  question  involved 
in  this  esse.  It  has,  however,  as  we  think 
we  have  shown,  repeatedly  declared  that 
there  was  no  common  law  of  the  United 
States.  We  think  the  language  used  in  the- 
opinions  of  that  court  is  absolutely  incon- 
sistent with  the  theory  contended  for, — that 
the  United  3tates,as  a  nation,  has  recognized 
tbe  existence  of  a  national  comown  law  tip- 
plicable  to  a  case  like  that  at  bar. 

There  are  other  reasons  which  Impress  ua 
with  the  correctness  of  the  result  reached 
by  the  lower  court,  but  we  must  forego  a 
discussion  of  them.  Our  conclusion  Is  that 
there  is  no  national  common  law ;  that  the 
state  cannot  regulate  Interstate  commerce,  in 
tbe  absence  of  congressional  action.  elUierby 
express  statutory  enactment,  or  through  tbo' 
medium  of  the  comraon  law  which  may  bo- 
recognized  as  in  force  in  such  state ;  that  the 
right  claimed  In  this  case  would  amount  U> 
a  regulation  of  commerce  between  tbe  states, 
as  defined  by  the  Federal  Supreme  Court, 
and  hence  is  in  contravention  of  the  Federal 
Constitution.  Tbe  demurrer  was  properly- 
overruled. 

.4^lnRAi. 


ILLINOIS  SUPREME  OOUBT. 


William  B.  POPE,  AppL, 

e. 

Joseph  HANEB. 
<U5  10.617^ 

tSuimm  of  gimln  ftir  ftitnge  deltTeiy,  1p 

Nora,— ^Ibe  limitation  of  tbe  prinolple  of  oomltr 
br  refusal  to  leoogniie  a  contract  whlob  Is  avalnst 
the  puUlc  poUcT  of  tbe  forum  altbougb  It  ma;  be 
valid  under  the  law  of  the  plaoe  In  vblob  the  oon- 
traot  was  made  has  an  nnnsnallr  sood  llliutratioo 
In  the  above  case.  Por  flluitratlons  of  tbe  same 
rule  Id  Insuraaoe  cases,  see  Rose  v.  Efanberir  A  CI 
Co.  (Wis.)  L.  B.  A,  6U,  snd  fleamans  v.  Temple 
Oo.aaob.),  ante.  480. 

Tor  tbe  general  sableotcrf  notes  given  for  Bsm- 
Wag  oonddmtlon,  see  Snoddr  v.  Amerioaa  Nat 
Bank  (Teuo.)  7  L.  B.  A.  706,  and  noU, 

S8Ii.a  A. 

Soe  iUm)  3!t  L.  U.  A.  83.">. 


respeot  to  tbe  deUverr.  whme  fiwre  Is  a  elate 

that  tlie  Intent  was  to  make  an  option  eontnut 
to  be  settled  bj  paymeotof  dUteniiioeB,  Isaques- 
tloD  for  determtoatioo  t^  tiie  Jut  oo  a  consU- 
eratiOD  of  the  evidence. 

8.  Abrokerwhota  prlvjrto  th«  nnlAW^ 
ftil  dealSB  of  the  paiUes  to  sn  optioa  ooDttaet, 
and  brtoBs  them  tmietlMrfortbspiiTposeofma^ 
bv  It,  cannot  lecover  foraajservloesor  hMsea- 

taiourred  In  tbe  tvsBsaetlon. 

8.  A  noflTotteble  not*  Ktvan  tar  dUBs>^ 
anoea  <ni  ft  aettlemaBt  of  fta  lU^^ftl  op- 
tion oontnot  whlob  the  itatate  expreasly  d^ 
olaresshall  be  voldla  not  iImU  void  In  tbe  band*- 
of  an  InnooMit  holder  for  valna  befoie  maturitr. 
mdess  the  statute  ezpreealf  or  br  neoenary  lm> 
plication  dedares  that  bu(A  note  Aall  be  vokL 

4*  Ooasl^  botwoen  dlgsrwrt atfttea  doo» 
not  I  OHiili  0  s  Isirnf  onn  sista  lo  beezaoato* 
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In  anotber,  when  It  would  be  avelnat  tbe  public 
potior  of  the  latter  itate. 

6.  The^aUdity  of  »neg«tl«bla  Bota  in 
the  hands  of  a  bona  fldo  holder  Id  tbe 

,  Itate  where  the  contract  wma  made,  althoush  the 
oonelderaUon  of  the  note  was  the  settlemeDt  of 
dtffereDoea  under  an  lllefral  option  onntroct,  does 
not  require  Ita  enforcement  by  tbe  courts  la  an- 
other state  Id  which  tbe  statutes  make  such  notes 
void  even  In  tbe  hands  of  a  bona  flde  bolder,  and 
make  tbe  tiansaettone  out  of  whleb  the  eowidera- 
tlon  aroae  crlmioal. 

(NOTember  n,  IML) 

A  PPEAli  by  plainttff  from  a  Judgment  of  Uie 
A  Appellate  Court,  Fourth  Deparlmrat,  af- 
flrmlDg  a  judgment  of  the  Circuit  Court  for 
Clinton  County  in  farorof  defendantin  an  ac- 
tion brought  to  compel  payment  of  certain 
luomiaaorjr  notes,  JfflrtnmL> 

Statement  by  MmgraAeir,  J.: 
Thle  1b  an  action  upon  three  notes,  amount- 
ing in  tbe  aggregate  to  98,881.58,  all  dated 
"St.  Louis.  Ho..  Oct.  1st,  1890."  signed  by 
appellee,  payable  to  the  order  of  D.  P.  Grier 
Grain  CompanT,  at  "St.  Louis,  Mo.,"  in 
two,  roar,  ana  ilz  months  after  date,  re- 
spectiTely,  with  Interest  at  7  per  cent  per  an- 
num, and  indorsed  by  tbe  payee  therein.  Be- 
sides the  counts  upon  the  notes,  tbe  declara- 
tion contains  the  oommon  counts.  Tbe  pleas 
are  the  general  issue  and  two  special  pleas. 
Tbe  first  special  plea  Is  that  the  notes  were 

given  by  defendant  to  D.  P.  Grier  Grain 
ompany,  in  settlement  of  an  amount  due 
"on  a  ontain  gaming  contract  whereby  tbe 
said  t>.  P.  Grier  Grain  Company  gave  the  de- 
fendant a  certain  option  to  sell  certain  wheat 
and  com,  which  the  said  defendant  did  not 
intend  to  deliver,  nor  the  said  D.  P.  Grier 
Grain  Company  intend  to  receive,  the  said 
notes  being  given  to  pay  said  D.  P.  Grier 
Grain  Company  the  difference  between  the 
maiket  price  on  tba  day  of  settlement  and 
On  price  at  which  said  defendant  took  said 
option concluding  that  the  contract  is  con- 
trary to  the  statute,  and  the  notes  void.  The 
second  special  plea  is  of  the  same  tenor  as 
the  first,  except  that  It  alleges  the  contract 
was  made  in  the  state  of  Missouri,  and  con. 
eludes  that,  under  tbe  statute  of  Missouri, 
the  notes  are  wholly  Told.  Replication  to 
special  pleas  is  that  the  notes  sued  on  were 
made  and  delivered  by  defendant  to  said  D. 
P.  Orier  Grain  Company,  and  by  said  com- 
pany were  sold,  and  assigned  by  indorsement 
thereon,  for  a  valuable  consideration,  to 

ElalntiS,  and  were  delivered  to  and  received 
y  htm  before  the  maturity  of  tbe  same, 
without  any  notice  of  defect  or  Illegality  of 
consideration  for  the  same,  all  without  the 
state  of  Illinois,  In  the  city  of  St.  Louis,  in 
the  state  of  Missouri,  and  by  the  laws  of 
Missouri  are  valid  In  the  baods  of  pUiotifF, 
etc.  Further  replication  la  that  the  cause  of 
action  Is  foundra  on  a  legal  contract,  and 
not  upon  any  gambling  contract. 

This  case  was  tried  by  agreement  before  the 
eircuit  Judge,  without  a  Jury.  The  court 
was  asked  to  hold  as  law,  in  tne  decision  of 
this  case,  seven  prmositiona,  in  writing, 
which  were  submitted  by  plaintiff's  connseT ; 
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and  of  these  five  were  held  as  law,  and  two 
were  refused.  The  refused  propositions  are 
as  follows:  (1)  "The  notes  sued  on  are 
Missouri  contracts,  and,  under  tbe  laws  of 
that  state,  they  were  up  to  the  time  of  their 
maturity  negotiable  paper.  As  the  rights 
and  obligations  of  the  parties  became  fixed 
by  the  laws  of  that  state,  tbe  courts  of  this 
state  will  declare  and  enforce  them.  If, 
therefore,  before  they  matured,  plaintiff  took 
them  for  value,  and  without  notice  of  any 
infirmity  in  or  defense  to  them,  then  he  be- 
came and  is  an  innocent  purchaser  of  them, 
for  value,  before  maturity,  and  is  entitled  to 
recover  in  this  case  the  full  amotmt  of  them, 
regardless  of  what  the  transaction  may  have 
been  out  of  which  they  arose. "  (8)  "In  or- 
der to  bring  purchases  and  sales  of  grain  for 
future  delivery  within  the  prohibition  of  the 
statutes  of  Missouri,  there  must  be  a  mutual 
Intention  on  tbe  part  of  the  seller  not  to  de- 
liver, and  on  the  part  of  the  buyer  not  to  re- 
ceive, the  grain.  In  tbe  absence  of  sudi 
mutual  intention,  the  law  will  protect  th« 
rights  of  the  innocent  party  to  the  transac- 
tions, and  will  enforce  them  as  against  the 
guilty  ;  and  if  the  broker  of  the  guilty  party 
to  such  transaction  acts  in  good  faith  for  his 
principal,  believing  his  principal  to  be  deal- 
ing In  good  faith,  ^and  without  notice  or 
knowledge  to  the  conttaiy,  be  is  not  particmt 
eHminU  with  his  principal,  and  he  also  is 
entitled  to  recover  losses  on  such  transactions 
as  against  his  principal.  But  whether  the 
notes  in  tbe  bauds  of  the  Grier  Grain  Com- 
pany were  subject  to  the  defense  set  up  la 
this  case  or  not.  if.  as  a  matter  of  fact,  they 
were  acquired  by  the  plaintiff  before  ma'ur- 
ity  for  value,  and  without  knowledge  of  any 
infirmity  or  defense,  tboy  became  valid  and 
binding  obligations  on  the  defendant,  in  tbe 
hands  of  tbe  plaintiff,  as  an  innocent  pur- 
chaser." Exceptions  were  taken  to  the  re- 
fusal of  these  propoeitiona.  Plaintiff  ob- 
jected to  all  testimony  tending  to  elicit  tbe 
consideration  of  the  notes,  or  to  impeach  their 
validity,  or  to  show  tbe  character  of  tbe  deal- 
ings between  the  defendant  and  the  D.  P. 
Grier  Grain  Company.  Exceptions  were 
taken  to  the  ovemiliog  of  these  objections. 
Plaintiff  introduced  in  evidence  the  act  of 
the  legislature  of  Missouri  approved  May  9, 
1889,  entitled  "An  act  to  prohibit  fictitious 
and  gambling  transactions  in  agricultural 
products  and  other  commodities  and  stocks 
and  bonds,"  and  the  sections  thereof  incor- 
porated into  the  Revision  of  1889  of  the  stat- 
utes of  that  state,  and  also  the  opinions  In 
tbe  following  cases:  Orav^ord  r.  Speneer, 
92  Mo.  498 :  CoekreU  v.  Thomvaon,  Sfi  Mo. 
610 :  and  mi  v.  Johnaon,  88  Mo.  App.  S88. 

The  circuit  court  found  the  tsaues  for  the 
defendant,  and  rendered  Judgment  in  his 
favor  for  costs.  This  Judgment  has  been  af- 
firmed by  tbe  appellate  court.  The  present 
appeal  is  prosecuted  ttom  such  Judgment  of 
affirmance. 

Metan.  H.  D.  LancUin,  R.  C.  ZamIm, 
and  H.  P.  Hurray  w  appeltanL 
Mmra.  VanHoorebeke  *  ford*  for  ^ 

pellee: 

Mo.  Stat  §  sen  inrovldei: 
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"1.  All  bonds,  etc.,  founded  on  KgambltDg 
consideration  shall  be  void, 

"3.  All  bonds,etc..tbecoii8{deratioD  of  which 
ts  monej  or  propertv  von  at  any  game  or 
gambling  device,  ahaU  be  void.  etc. 

Oravi^rd  y.  Spencer,  9S  Mo.  4SS,  held  the 
transaction  lo  be  a  gaming  one,  but  that  the 
Statute  <tf  1870  wonld  not  avail  against  an  as 
•Ignee. 

In  other  cases  recovery  has  been  refused. 

Waterman  y.  BueJeland,  1  Mo.  App.  46; 
Downing  v.  Ringer,  7  Ho.  S8S.  See  also 
Chitty,  Cont.  232;  Olaon  v.  Nelaon,  8  Minn.  S3; 
JE^na  Int.  Co.  v.  Harvgf,  11  Wis.  894;  Md- 
«AMr  V.  MeOartv,  81  Wis.  262,  11  Am.  Rep. 
«05. 

The  legislature  which  met  after  the  opinion 
in  Oraiffjord  v.  Spencer,  supra,  was  'flled,  on 
May  9,  1889,  passed  "an  act  to  prohibit  ficti- 
tious and  gambling  transactions  in  agricnltural 

Eroducts,  other  commodities  and  tuottka  and 
anda." 

This  legidatlon  being  enacted  right  after  the 
decision  of  Oravford  v.  £^)eneer,  tupra,  was 
filed,  is  significant.  Tliere  can  be  no  question 
that  It  was  to  cover  the  point  made  by  the 
court  in  the  case  and  remedy  the  existing  evil. 

SeAntidtr  v.  Turner,  6  L.  R.  A.  164,  180 
HL  88;  ThatOur  v.  Pe^,  79  III.  602;  Ohtni- 
«vy  V.  People,  78  HI.  (P77;  Dotening  v,  Binger, 
tMton  T.  Ifdton,  ^na  Ins.  Oo.  T.  Sarvej/,  ana 
Mdchoir  v.  MeCktrty,  tupra;  Trader^e  Bank 
CMeago  v.  Altap  04  Iowa.  97;  Firtt  Nat.  Bank 
if  Lyons  v.  Otkaloosa  Pkg.  Oa.  86  Iowa,  41; 
First  Nat.  Bank  Preston  v.  Qarreil,  8  L.  R. 
A.  375,  80  Iowa,  11;  Barnard  v.  Baekhaus.  53 
Wis.  698;  BKnngham  v.  Meighan.  S5  Wis. 
S64:  Tenney  v.  Foote,  4  IIL  App.  694;  BetoriSgs 
V.  HewUt,  8  ni.  App.  467;  Oofman  t.  Toung, 
SQ  in.  App.  76. 

The  intent  of  the  parties  must  govern;  the 
form  of  the  contract  is  by  no  means  conclusive 
«f  the  nature  of  the  transaction. 

OMerwood  v.  McOrea,  11  IIL  App.  64S;  Gqf- 
man  v.  Yeung,  90  HL  App.  76;  Ckarotl  v. 
Bolmes,  84  D).  App.  468;  Oristoota  v.  Or^, 
24  111.  App.  884:  Bekneider  v.  Turner,  27  III. 
App.  330:  Corcoran  v.  LAigk  (ft  F.  Ooai  Oo. 
87  111.  App.  677;  Locke  v.  ToviUr,  41  111.  App. 
M;  Pickering  v.  Cease.  79  HI.  828;  Lyon  v. 
OuOertson,  88  111.  88,  35  Am.  Rep.  849;  Peares 
V.  Foote.  118  HI.  338,  55  Am.  Rep.  414;  8oby 
V.  People,  184  BL  66;  Gothran  v.  Bttis,  135  m. 
486. 

Dealing  lo  "futures"  or  "options"  as  they 
•re  commonly  called,  to  be  settled  according 
to  the  fluctuations  of  the  market,  is  void,  by 
the  common  law,  for  it  is  contrary  to  public 
policy. 

Forienbury-v.  State,  47  Ark.  188;  Wkitesides 
V.  Sunt,  97  Ind.  191,  48  Am.  Rep.  441;  Oreg- 
ory  V.  WendeU,  40  Mich.  489;  Clay  v.  Allen, 
63  Miss.  436;  Tantum  v.  Arnold.  43  K.  J.  Eq. 
60;  Ftagg  v.  Baldwin,  88  N.  J.  Eq.  219,  48 
Am.  Rep.  808;  Kingibury  v.  Kirmm,  77  N.  T. 
612;  Dunn  v.  BOi,  85  Tenn.  561;  McGrea  v. 
City  Produce  Exchange.  83  Tenn.  673;  Seeling- 
«n  V.  Lewis.  66  Tex.  315,  57  Am.  Rep.  598; 
Lowry  v.  DiUman,  69  Wis.  197;  Inein  v.  WU- 
liar,  110  U.  8.  499,  38  L.  ed.  335;  BartUtt  v. 
Smith,  18  Fed.  Rep.  268;  Beats  v.  JetoeU,  4 
Woods,  0.  O.  6S6;  Ounningham  v.  National 
SBURA.  ■ 


Bank  <f  Augusta,  71  Oa.  400,  81  Am.  Rep. 
366;  Ramsey  v.  Berry,  66  Me.  570. 

A  void  contract  cannot  be  validated  by  any 
form  of  ratification. 

MeCormxek  v.  Nichota.  10  lU.  App.  884. 
White  V.  Sutherland,  84  HI.  181;  Waterman  v. 
RucHand,  1  Mo.  App.  46. 

A  contract  against  public  policy  will  not  be 
enforced  anywhere. 

Bneridge  v.  Hewitt,  Cothran  v.  BUiSy  and 
Irwin  V,  WiUiar.  supra. 

If  a  contract  Is  valid  where  made,  yet  it 
Against  public  policy  or  repugnant  to  the  policy 
or  positive  institutions  of  the  state  where  suit 
is  brought,  it  will  not  be  enforced. 

P/tinney  v.  Baldwin.  16  HI.  108, 61  Am.  Dec 
62;  0/iewning  v.  Johnson.  5  La.  Ann.  678.  53 
Am.  Dec.  610;  Oreenwood  v.  Curtis,  6  Mass 
368,  4  Am.  Dec  146;  3  Kent,  Com.  7th  ed.  667, 
670,  671- Slory,  Confl.  L.  ^  20,  88,  837;  Mum- 
ford  V.  Can^,  60  HI.  876,  00  Am.  Dec  696. 

MMgnaiaoft  J.,  delivered  the  optnloB  of 

the  court: 

The  judgment  of  the  appellate  court  aflbm- 
Ing  the  judgment  of  the  circuit  court  la  oon- 
clusive  upon  the  Issues  of  fact  tendered  by 
the  pleadings.  The  transat^iona  between  the 
D.  P.  Grier  Grain  Company  and  the  appellee 
were  mere  speculatioiu  upon  the  f  utace  prioea 
of  grain.  The  contracts  for  the  delivery  and 
sale  of  the  grain  in  tbe  fnture  were  not  mad« 
with  the  Intention  that  any  grain  should  be 
received  or  delivered,  bnt  with  the  under- 
standing that  each  transaction  should  be  set- 
tled by  the  payment  of  the  dlflerenoe  between 
the  contract  price  and  the  market  price  at  the 
time  fixed.  It  is  well  settled  that  kII  sneh 
contacts  are  mere  wagers,  or  gambling  con- 
tracts and  are  void.  Schneider  T.  Tuner, 
180  HI.  38,  6  L.  R.  A.  164;  Ooihran.  v.  BtUs, 
135  111.  406;  Air/uird  v.  Baekhaus,  63  Wla. 
598;  Orat^ordY.Speneer.VSJAo.^:  First  Nai. 
BajOt  ^  Lyons  v.  OskaXooaa  Pkg.  Oo.  66  low*. 
41.  Bttdi  is  the  law  In  Mlnmiri.  when  the 
notes  Biwd  on  are  admitted  to  have  been  ex- 
ecuted. In  Orauford  v.  Speneer,  supra,  the 
supreme  court  of  Missouri  said :  "The  law 
is  now  settled  that  a  sale  of  goods  to  be  de- 
livered in  the  future  is  valicT  Such  a  ocm- 
tract  is  valid  though  there  Is  an  optiw  as  to 
the  time  of  delivery,  and  thoueh  the  seller 
has  no  other  means  of  getting  tnem  than  to 
go  into  the  market  ana  buy  tbem;  Init  if, 
under  the  guise  of  such  a  contract,  valid  on 
its  face,  the  real  purpose  and  intention  of  the 
parties  is  merely  to  speculate  in  the  rise  or 
fall  of  prices,  and  the  goods  are  not  to  be  de- 
livered, but  the  dilTerence  between  the  con- 
tract and  market  price  only  paid,  then  Uie 
transaction  is  t  wager,  and  the  oontoaefc  ia 
void."  Such  also  Is  the  law  In  Dlinols, 
where  the  present  suit  has  been  brought.  Id 
Seftnieder  v.  Turner,  supra,  we  said:  "All 
contracts  for  the  purchase  and  sale  of  prop- 
erty with  the  understandiog  or  agreem»t  of 
the  parties  (whether  that  agreement  Is  ex- 
pressed on  the  face  of  the  contract  or  exists 
by  secret  uDderstanding)  ttiat  the  property 
Is  not  to  be  delivered  or  accepted,  but  the 
contract  satisfied  by  an  adjusbnent  of  the 
dlfterenoe  between  we  coitrsct  and  mnrket 
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piicei,  are  mere  wagen  or  gambling  con- 
tracts, and  Told."  All  gamtiling  contracts 
are  void  at  common  law.  IHd. 

Tbe  evidence  tends  to  ibow  that  the  notes 
-  were  gWen  for  the  bnlaaces  found  to  be  due 
upon  the  settlement  of  the  differences  above 
referred  to.  It  Is  said  that  both  parties  must 
be  shown  not  to  hare  had  the  Intention  to  de- 
Itrer  the  goods,  and  to  have  had  the  inten- 
tion of  settling  the  differences  only.  Proof 
of  such  mutaai  intention  was  held  to  be  nec- 
«ssaTy  in  Orawford  v.  Sptruer,  tupra.  The 
propositions  held  as  law  in  favor  of  tbe  plain- 
tiff in  the  present  case  distinctly  announce 
th^  In  order  to  bring  purcliases  and  sales 
of  grain  for  future  delivery  within  the  pro- 
hibition of  the  statutes  of  Missouri,  tnere 
must  he  a  mutual  Intention  on  the  part  of 
the  seller  not  to  deliver,  and  on  the  part  of 
the  buyer  not  to  receive,  the  grain.  This  in- 
tention may  be  established,  not  merelv  by 
the  assertions  of  tbe  parties,  but  by  all  the 
attending  circumstances  of  the  transactions. 
Ormtfordw.  Spftutrj  §wra.  Here,  appellee 
swears  that,  when  be  dealt  with  the  D.  P. 
Orier  Grain  Company,  he  dealt  fn  options, 
»od  went  to  them  for  that  purpose ;  that  the 
three  notes  sued  upon  "were  given  for  a 
balance  for  options  r  and  that  he  ^had  bought 
grain,  and  it  fell  in  value,  and  the  three 
notes  made  the  difference. "  He  bad  a  mill 
at  Trenton,  but  its  capacity  was  only  300, 000 
bushels  per  annum,  and  yet  the  accounts  and 
stetemcnta  introduced  in  evidence  show  the 
volume  of  transactions  between  the  parties  to 
hare  amounted,  In  a  period  of  a  little  more 
than  three  months,  to  2,190,000  bushels  of 
wheat,  1,240,000  bushels  of  rorn,  and  60,000 
bu^ls  of  oats.  There  oould  have  been  no 
delivery  of  all  this  grain  at.the  mill.  The 
proof  tends  to  ^ow  that  all  the  purdiaaes  and 
sales  during  one  month  of  the  time  were  made 
on  the  same  day,  or  within  a  day  or  two.  The 
question  of  intention  is  a  question  for  the 
Jury,  to  be  determined  by  a  consideration  of 
all  tbe  evidence.  Bilt  v.  Johnton,  SB  Ho. 
App.  888. 

It  ia  claimed,  however,  by  appellant,  that 
tbe  f>.  P.  Grier  Grain  Company  acted  merely 
«8  brokers  in  making  sales  and  purcliasea  for 
appellee,  and  tiiat  tuey  acted  in  good  faith, 
whatever  may  have  been  the  intention  of  ap- 
pellee. The  propositions  held  as  law  by  the 
trial  oooTt. state  that  the  transactions  would 
be  legal  and  binding  If  the  grain  compaoT, 
at  the  request  of  Hanke,  iMUgfat  and  sold 
grain  for  his  account  in  good  futh,  and  with 
no  understanding  that  It  was  not  to  t>e  re- 
ceived or  delivered.  Tbe  evidence  tends  to 
show  that  the  sales  and  purchases  were  con- 
ducted bv  the  brokers  in  their  own  names ; 
that  Haake's  name  was  never  disclosed  as 
principal  In  the  traosantlons ;  and  that  It  was 
never  disclosed  to  him  what  persons  the 
brokers  were  dealing  with  In  his  belial  f.  The 
broken  were  parties  to  the  illegal  contracts, 
and  privy  to  tne  illegal  intent  of  their  prin- 
cipals. The  notes  were  given  to  them  for 
differences  growing  out  of  tbe  Illegal  vent- 
ursa.  Henoe,  the  present  ease  comes  within 
the  mle  annooncM  in  JBrwAi  t.  Wiltiar,  110 
U.  B.  4M,  88  L.  ed.  886.  when  It  wu  said : 
"When  tbe  broker  la  privy  to  the  anlawfnl , 
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design  of  tlie  parties,  and  brings  them  to- 
gether for  the  very  purpose  of  entering  into 
an  Illegal  agreement,  he  la  partic«p» eriminit, 
and  cannot  recover  (or  services  or  losses  in- 
curred by  himself,  on  behalf  of  either,  in 
forwarding  the  transactions." 

But  It  Is  claimed  that  what  has  been  said 
applies  only  to  the  immediate  parties  to  the 
contract;  and  that  altbnueh  Uie  payee  In 
these  notes,  the  D.  P.  Orlcr'Grain  Company, 
may  have  no  right  of  recover?  upon  them, 
yet  the  illegality  of  their  consideration  can- 
not be  urged  as  a  defense  against  appellant, 
upon  the  alleged  ground  that  tlie  notes  are 
negotiable  paper,  and  were  purnliased  by  the 
appellant  before  maturity  for  a  valuable  con- 
sideration, in  good  faith,  and  without  notice 
of  tlieir  Illegal  consideration.  The  case  of 
Orawford  v.  Spencer,  aupra,  Is  referred  to  as 
authority  for  the  contention  that  such  notes 
are  valla  in  the  hands  of  an  innocent  holder, 
under  the  laws  of  Missouri.  It  was  held  in 
ithat  case  that  a  provision  In  the  Revised 
Statutes  of  Missouri  of  1879  (section  0722), 
making  all  notes  void  "when  the  considera- 
tion is  money  or  property  won  at  any  gama 
or  gambling  device,"  did  not  apply  to  such 
contracts  as  those  here  involved,  and  that  a 
note  based  upon  such  an  illegal  conBideration 
as  that  for  which  the  notes  here  sued  upon 
were  given  was  not  void  in  the  hands  of  a 
bona  fide  Indorsee.  After  the  Orawford  Cam 
was  decided,  the  legislature  of  Missouri 
passed  an  act  on  May  9,  1889,  "to  prohibit 
fictitious  and  gambling  transactions  in  agri- 
cultural products,"  etc.  Certain  sections  of 
this  act  appear  in  the  Revised  Statutes  of 
Missouri  as  sections  8931,  S982.  8934,  S9B6, 
etc.  Said  section  8981  provides  that  "all 
purchases  and  sales,  or  pretended  purchases 
and  sales,  or  contracts  ana  agreements  for  the 
purchase  and  sale  of  .  .  .  grain,  .  .  . 
either  on  margin  or  otherwise,  without  any 
Intention  of  receiving  or  paying  for  tlie  prop- 
erty so  bought,  or  of  delivering  the  property 
so  sold,  and  all  the  buying  or  selling,  pre- 
tended buying  or  selling,  of  sudi  property, 
on  margin  or  optional  aeHvery,  when  tua 
party  selling  the  same,  or  offering  to  aell  the 
same,  does  not  Intend  to  have  the  full  amount 
of  property  on  hand  or  under  his  control  to 
deliver  up  such  sale,  or  when  the  party  buy- 
ing any  of  such  property,  or  offering  to  buy 
the  same,  does  not  intend  actually  to  receive 
the  full  amount  of  the  same  if  purchased, 
are  hereby  declared  to  be  gambling  and  un- 
lawful, and  the  same  are  hereby  prohibited. " 
Section  3982  provides  that  it  shall  not  be 
necessary,  in  order  to  commit  the  offense  de- 
fined in  section  3981,  that  both  the  buyer  and 
seller  shall  agree  to  do  any  of  the  acts  above 
prohibited;  but  the  said  offense  shall  be  com- 
plete against  any  corporation,  partnership, 
or  person  tltua  pretending  or  offering  to  sell 
or  Doy,  whetlier  Uie  offer  to  sell  or  buy  is 
accepted  or  not.  Section  8986  provides  that 
"all  contracts  made  In  violation  of  this  act 
[artlcloj  shall  be  considered  eambling  con- 
tracts, and  aliall  be  void."  Section 8931  also 
provides  that  any  person  found  guilty  of 
Tiolating  the  provisions  thereof  ahafl  be  fined 
in  a  sum  not  less  than  $800,  nor  more  tlian 
$8,000.  The  fwegolng  proTisioDa  were  In 
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fom  when  the  ootea  sued  on  in  this  csm  wen 
«zecn(ed,  ud  when  the  traDsactions  upon 
which  they  are  based  occurred. 

The  point  is  made  b;  counsel  for  appellant 
that  there  is  no  statute  in  Missouri  which 
declares  notes  glren  for  money  becoming  due 
by  reason  of  Uie  tian&aclioQS  fi^rbidden  In 
section  8881  to  be  void  Instruments,  and  that 
therefore  laeh  notes  cannot  be  resarded  as 
Toid  as  against  bona  flde  holders  thereof.  Wo 
have  been  referred  to  no  decision  in  Misbourl 
made  sinoe  the  passage  of  the  Act  of  1889 
which  determines  the  question  of  the  validity 
of  such  a  note  is  the  hands  of  an  innocent 
holder.  The  general  rule  is  that  iUegaHty 
of  consideration,  eren  though  sudi  conudera- 
tion  grows  out  of  an  act  prohibited  by  stat- 
ute, cannot  be  set  up  asaiust  the  bona  tide 
assignee  of  a  note,  unless  the  statute  ex- 
pressly or  by  necessary  implication  declares 
the  note  to  be  void.  1  Dan.  Neg.  Inst. 
^  197.  808  ;  8  Kent,  Com.  *79,  80 ;  Story. 
From.  Notes,  t;;  193;  l  Parsons,  Notes  ft 
Bills,  p.  918 ;  Tledeman,  Com.  Paper,  178, 
280:  9  Randolph,  Com.  Paper,  ^M7.  The 
provision  In  the  Missouri  Statutes  of  1879 
which  was  considered  In  Orawford  v.  Bpenem; 
lupra,  was  that  "all  .  .  .  bonds,  bills, 
notes  and  securities,  when  the  consideration 
Is  money  or  property  won  at  any  game  or 
gambling  device,  shall  be  void,  ana  may  be 
setBSide,^eto.  Mo.  ReT.  Stat.  1879,  §6793. 
But  as  such  purchases  and  sales  and  contracts 
and  agreements  as  are  mentioned  In  said  sec- 
tion 3931  have  been  decided  to  be  not  em- 
braced within  the  terms  of  that  provision, 
tod  as  It  has  not  been  shown  that  there  Is  any 
statute  in  that  state  declaring  notes  given  for 
money  doe  on  such  purchases  and  sales  or 
contracts  and  agreements  to  be  absolutely 
void,  the  question  arises,  whether  such  notes 
are  void  In  the  hands  of  an  innocent  holder 
merely  because  the  purchases  and  sales  or 
contracts  and  agreements  which  form  the  con- 
sideration are  declared  to  be  void.  Some  of 
the  expressions  in  the  text- books  are  to  the 
effect  that,  where  a  statute  expressly  declares 
the  contract  or  transaction  which  forms  the 
consideration  of  the  note  or  bill  to  be  void, 
the  note  or  bill  Is  illeeal  and  void,  even  In 
the  hands  of  a  bona  nde  holder  for  value ; 
but  the  weight  of  authority  sustains  the  posi- 
tion that,  while  such  note  or  bill  is  void  as 
between  the  parties  to  It  it  li  not  void  as 
against  the  holder  for  ralne  without  notice, 
unless  the  statute  also  declares  the  note  or 
bill  itself  to  be  void.  Mr.  Daniel,  In  his 
work  on  Negotiable  Instruments  (sec.  808). 
thus  succinctly  states  the  doctrine :  "In  all 
cases  where  the  statute  does  not  declare  the 
instrument  void,  bona  flde  ownership  for 
value  being  proved,  the  holder  Is  entitled  to 
recover."  The  same  view  was  expressed  by 
this  court  in  fa^fev.JTf^An,  84  III.  293,  where 
we  said:  "The  doctrine  Is  laid  down  gen- 
erally that  in  those  cases  in  which  the  legis- 
lature has  declared  that  the  illegality  of  the 
contract  i^all  make  the  security,  whether  bill 
or  note,  void,  the  defendant  may  insist  on 
such  Illegality,  though  the  plaintiff  took  the 
bill  or  note  bona  Ade,  and  gave  a  valuable 
consideration  fw  It.  Cbitty,  Bills,  U5.  and 
cases  cited  In  neU.   But,  unless  it  has  been 
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so  upressly  declared'by  the  lesltlature.  Il- 
legality of  consideration  will  M  no  defense 
In  an  action  at  the  stiit  of  a  bona  flde  holder 
without  notice  of  the  illegality,  unless  he 
obtained  Uie  bill  or  note  after  it  became  doe. 
Id.  116.  .  .  .  Illegality  is  not  the  cir- 
cumstance which  avoids  negotiable  securitie* 
In  the  hands  of  a  bona  flde  holder,  as  It  I* 
seen  that  illegality  of  consideration,  in  the 
absence  of  express  declaration  by  the  legis- 
lature that  the  securities  shall  be  void,  will 
be  no  defense  against  a  bona  fide  holder, 
without  notice  of  the  illegality.  It  is  by 
force  of  the  peremptory  words  of  the  statute 
declaring  theon  void  tut  they  are  held  to  be 
void  in  the  hands  of  an  tunocent  indnaee 
without  notice."  In  the  cases  of  Traden 
Bank  of  Cfueago  v.  M»op,  64  Iowa,  97,  and 
Barnard  v.  Backkavt,  63  Wis.  693,  it  appears 
that  there  were  statutes  declaring  the  notes 
based  upon  the  illegal  c(Hisldcrations  to  b» 
void.  See  also  VtMaU  r.  Parktr,  S  Wend. 
615.  *ro  hold  such  notes  void  in  the  absence 
of  a  statutory  provision  declaring  them  void 
would  be  to  materially  obstruct  the  circula- 
tion of  negotiable  Instruments,  and  thereby 
seriously  embarrass  mercantile  transactions. 
Uenoe  we  are  Inclined  to  think  that,  upon 
the  record  presented  In  this  case,  where  it 
appears  that  the  appellant  was  a  purchaser 
before  maturl^  tat  value  of  the  notes  sued 
upon  in  good  faith,  and  without  tootlce  of  any 
defects,  the  defense  set  up  In  the  special  plea* 
would  not  have  been  good  as  against  him,  if 
the  suit  had  been  brought  in  Missouri.  The 
supreme  court  of  that  state  in  Orawford  t. 
Spencer,  tupra,  says :  "The  note  Is  not  voId» 
in  the  hulds  of  an  ind«seo  befora  maturity^ 
simply  because  based  upm  snch  a  oonsiden- 
tion. " 

This  being  so,  can  a  recovery  be  had  la 
this  state  upon  the  notes  here  sued  uponf 
The  general  rule  is  that  the  validity  of  a  con- 
tract fs  to  be  governed  by  the  law  of  the 
place  where  it  is  made  (fVunfuy  v.  Baldwin^ 
16  111.  108,  61  Am.  Dec.  63;  Mun\ford  t. 
Cantp,  SO  111.  870,  99  Am.  Dec.  635} ;  and» 
in  the  application  of  this  principle  to  notes, 
it  is  held  that  the  laws  of  Che  state  where  a 
note  is  made  will  govern  as  to  the  defenses, 
which  can  be  set  up  against  a  recovery 
thereon.  Evaiu  v.  Anderam,  78  III.  5B8 ;  An- 
itedt  V.  Sutter,  80  111.  164;  Teatman  v.  Cut- 
len.  5  Blackf.  940;  ZWmA^r  r.  Vimier,  1 
Bing.  N.  C.  ISl :  WeoOni^f.  mil,  116  Mass. 
810.  While  It  is  true,  howerer,  that  one 
state  or  nation  will  recognise  and  execute 
the  laws  of  another  through  comity,  yet  the 

firinciple  of  comity  does  not  permit  the  en- 
orcement  of  foreign  laws  which  are  preju- 
dical  to  the  interests  M  tin  state  when  they 
are  sought  to  be  enforced.  A  contract  macw- 
in  one  state  will  not  be  enforced  in  another 
when  to  do  so  would  contravene  the  criminal 
laws  of  the  latter  state,  or  would  be  against 
the  express  prohibition  of  its  laws.  Comity 
between  different  states  does  not  require  a. 
law  of  one  state  to  be  executed  In  another 
when  it  would  be  against  the  public  policy 
of  the  latter  state.  No  state  is  nonnd  to  reo- 
ogttize  ta  enf<noe  contracts  which  axe  Injur- 
loos  to  the  welfare  of  its  people,  or  which 
SIS  in  Tiolation  of  its  own  laws.  Jfwitf^ri-' 
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V.  OSnKir,  ffNpnt;  Stor^,  C3iifl.  L.  6  827; 
Faulkrur  t.  Sftnan,  143  Mass.  S8 ;  BiU 
Spear,  60  N.  H.  S68.  9  Am.  Rep.  S06 ;  Fis^ar 
TTlord,  68  N.  H.  S14. 

Section  180  of  the  Criminal  Code  of  U- 
IIdoIb  proTidee  that  "whoever  contracts  to 
tW7e  or  give  to  himself  or  aaother  the  optioo 
to  sell  or  bay  at  a  futare  time  any  grain, 
...  or  forestalls  the  nurket  by  gprending 
false  minors  to  Influence  the  price  of  com- 
modftles  therein,  or  comers  the  market,  or 
attempts  to  do  so  In  relation  to  any  of  such 
«ommiodltieB,  shall  be  fined  not  less  than 
AlO.OO  nor  more  than  $1,000.00,  or  confined 
in  the  county  Jail  not  exceeding  one  year,  or 
both,  and  all  contracts  made  In  Tioiation  of 
this  section  shall  be  considered  gambling 
contracts  and  shall  be  void."  1  Starr  &  C. 
Anno.  Stat.  p.  781.  Section  181  provides  as 
follows:  "All  promises,  notes,  bills,  bonds, 
4X>Tenants,  contracts,  agreemeuta,  judgments, 
inortgagea,  or  other  securities  or  conreyances 
made,  given,  granted,  drawn  or  entered  Into 
or  executed  by  any  person  whatsoeTer,  where 
whole  or  any  put  of  the  consideration 
thereof  shall  be  for  any  money,  property  or 
Other  valaable  thing  woo  by  any  gaming  or 
playing  at  cards,  dice,  or  any  other  game 
or  games,  or  by  betting  on  the  nde  or  hands  of 
any  person  gaming,  or  by  wager  or  bet  upon 
any  race,  fight,  pastime,  sport,  lot,  chance, 
camalty,  election,  or  unknown  or  contingent 
«vent  whatever,  or  for  the  reimbursing  or 
paying  any  money  or  property  knowingly 
lent  or  advanced  at  the  time  and  place  of 
fluch  play  or  bet  to  any  person  or  persons  so 
gaming  or  betting,  or  that  aiball  during  such 
plavlng  or  betting  so  play  or  bet,  shall  be 
void  and  of  no  effect. "  Id.  p.  792.  Section 
186  provides  that  "  no  assignment  of  any  bill, 
note,  bond,  covenant,  agreement,  judgment, 
mortgue,  or  other  security  or  conveyance  as 
aforesaid,  shall.  In  any  manner,  affect  the 
defense  of  Uie  person  giving,  granting,-  draw- 
ing, entering  Into  or  executing  the  same,  or 
the  remedies  of  any  person  Interested  therein. " 
Id.  p.  794.  We  held  in  Oiapin  v.  Dake,  67 
111.  205, 11  Am.  Rep.  16,  that  a  draft  assigned 
in  payment  of  a  gambling  debt  was  void  in 
the  hands  of  a  subsequent  bona  fide  holder. 
In  Tennm  v.  Foots,  4  111.  App.  694,  it  was 
held  that  the  notea  described  in  section  181 
Included  notea  the  oonaideratlon  of  which, 
In  wliola  or  In  part,  araae  oat  of  the  gam- 
Wing  tnmactloni  mentioned  in  section  180; 


and  that  a  note  given  for  such  differences  as 
are  hereinbefore"  described  was  void  under 
section  131.  The  opinion  of  the  appellate 
court  tn  Tenney  v.  Foote,  tupra,  waa  approved 
by  this  court  In  Tenney  v.  Fo(^  9S  111.  99, 
and  the' latter  case  has  been  since  approved 
in  Pearce  v.  Foote,  118  111.  838.  55  Am.  Rep. 
414.  See  also  Gothran  v.  EUU,  125  111.  496: 
fiWy  T.  nople,  1S4  111.  66. 

It  tlius  appears  that,  under  the  statutes  of 
this  state  and  the  decisioos  construing  tbem, 
the  notes  sued  on  are  absolutely  void.  The 
contracts  upon  which  they  are  oased  are  de- 
clared to  be  gambling  contracts,  and  void ; 
the  transactions  In  which  they  have  their 
origin  are  prohibited  by  the  Criminal  Code 
of  the  state ;  and  those  engaging  in  tiiem  are 
subject  to  punishment  by  fine  or  Imprison- 
ment. We  nave  held  that  dealing  in  futures 
or  options  is  productlTS  of  miadilerous  re- 
sults, and  have  characterized  it  as  a  "danger- 
ous evil,"  and  "a  vice  that  hanln  rec«nt  years 
grown  to  enormous  proportions."  Pearee  v. 
FooU,  iupra.  We  have  also  said  that  auch 
dealing  ''is  not  only  contrary  to  public  pol- 
icy, but  it  is  a  crime, — a  crime  ftguinst  the 
state,  a  crime  against  religion  and  morality, 
and  a  crime  against  all  legitimate  trade  and 
business;"  and  that  there  Is  demanded  "at the 
hands  of  the  courts  of  the  country  a  faithful 
and  rigid  enforcement  of  the  laws  which  have 
been  ordained  for  the  suppression  of  this 
gigantic  evil  and  blighting  curse.  **  Cotkran 
T.  EUie,  tupra.  In  view  of  the  character  of 
the  transactions  here  Involved  as  thus  char- 
acterized, we  think  that  our  own  law  should 
be  applied  In  determining  whether  a  recovery 
should  be  had  in  this  suit,  and  that  comity 
does  not  require  ua  to  ignore  the  statute  of 
Illinois,  under  which  these  notes  are  void 
even  in  the  hands  of  an  innocent  holder,  in 
order  to  permit  a  defense  which  would  be  al- 
lowed ander  the  law  of  a  foreign  state.  The 
enforcement  of  such  foreign  law  would  con- 
travene the  Criminal  Code  of  this  state,  and 
would  be  In  opposition  to  its  public  policy, 
and  to  the  express  prohibiiton  of  Its  statu- 
tory enactments,  and  would  be  prejudicial 
to  the  interests  of  Its  peoole.  We  are  there- 
fore inclined  to  hold  that  no  recovery  can  be 
had  upon  the  notea,  and  that  the  mllngs  of 
the  circuit  court  were  correct. 

2%s  judgment*  of  the  Oircuit  and  App^iate 
QmrU  are  aeeordin^y  affirmei. 


SOUTH  DAKOTA  SUPREME  COURT. 


irilliam  B.  SMITH,  Admr.,  etc.,  of  Fred  A. 
Smith,  Deceased,  Appt.t 

V. 

CHICAQO,  MILWAUKEE  &  ST.  PAUL  R. 
CO.,  Rupt. 

(  a  Dak.  ) 

••I.  Ib  as  aetloD  under  the  prorisiooa  of 
•Beadnotcs  br  Cobsoh.  P.  J, 


•eetton  6499*  Comp.  Iawb.  brought  tv  a 
father,  M  admlntstrator  of  the  estttBoffals 
ceased  son,  wtio  was  of  am,  and  who  letc  no 
widow  or  child,  and  who  was  killed  br  the  neall- 
gence  of  a  railroad  compaoy,  the  father.  If  en- 
titled to  recover  at  all.  was  only  entitled  to  re- 
oover  such  peconlarr  damages  as  hesustaloed  av 
such  father  (be  being  the  00I7  helr>i  and  tb« 
charge  of  the  ooort,  to  instruotlng  the  lury.  was 
not  erroneous. 
8.  Wbaa,  In  aueh  mcAlon*  the  only^  ari- 


KoTn.-Vor  damages  in  an  action  for  wrongful  |  R.  Co.  (He.t  at  L.  B.  A.  «8:  Brig|it  v.  BanteU  It  B. 
4eath,  aae  Morgan  v.  Bouthom  Pac  Co.  (Oal.)  17  L.  J  Co.  (WlaJ  9  L.  B.  A.  ttk 
B.  A.  71,  and  mCs;  also  0*DonneU  v.  Ifalne  Cent.  ■ 
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Am., 


denes  mm  to  the  damage  eurtalaed  by 
tlie  flttbar  wu  tbat  he  (tlM  f fttber)  was  alzty- 
four  jean  of  agei  tbttt  hia  bod.  at  tbe  time  of  his 
Oeatta.  was  over  twentr-eltrbt  yean  of  a^;  that 
be  bad  lived  wttb  the  father  sinoe  be  attained  hia 
majority,  except  one  year;  and  that  be  wm 
itroDg.  healthy,  aod  a  ffood  laborer;— a  verdict 
for  nominal  damaKes  only  will  not  be  disturbed 
In  tbia  court  on  appeal. 

(April  18, 180W 

APPEAL  In-  plaiDtifir  from  a  Ipd^ent  of 
the  Circuit  Courl  for  Moody  County  limit- 
ing bis  recovery  of  nomlDa]  damnges  in  an  ac- 
tion brought  to  recover  for  personal  injuries 
resuliiag  in  death  and  which  were  aJlejged  to 
have  been  caiiaed  by  defendant^  neffligeoce. 

The  facts  are  stated  In  the  opIotoD. 

Mestn.  Vnn  ft  SnlliTan,  Palmer  ft 
Roffde,  and  F.  £.  Oill  for  appellant. 

Jir.  G.  P.  Cmry,  with  Heatrt.  Wineor  ft 
Xittredge  and  H.  H.  Field,  for  respondent. 

CorsoD,  P.  J.,  dellTered  the  opinion  of  the 
court: 

On  tbe  night  of  May  6,  1889,  one  Fred.  A. 
Smith,  an  unmarried  man,  about  twenty-eight 
years  of  age,  while  aclio^  as  brakeman  on  de- 
fendant's raOnay,  was  killed  in  a  collision  be- 
tween the  freight  tr^  on  which  he  was  em- 
ployed, as  brueman.  and  an  empty  freight 
car,  that  bad.  from  some  cause,  left  a  nde 
track,  and  ran  ontothe  main  track,  and  which. 
It  is  alleged,  was  negligeDlly  left  upon  said 
side  track,  Improperly  and  negligently  se* 
cured.  The  said  Fred.  A.  Smith  leftno  widow 
or  children,  but  a  father,  William  B.  Smith, 
who  took  out  letters  of  adminlBtratioo  upon 
his  estate,  and  brings  this  action  as  such  ad- 
mtnbtralor,  to  recover  Ibe  sum  of  $20,000,  as 
damages  caused  tbe  estate  by  liis  death. 

Tbe  complalDt  ia  io  the  usual  form,  and  the 
answer  is,  in  effect,  a  general  deoial,  except  as 
to  tbe  due  iocorporation  of  the  defendant, 
which  is  admitted.  Tbe  only  allegation  In  the 
complaint  necessary  to  be  specials  referred  to 
is  the  fallowing:  "That  deceased  died  insolT- 
ent,  and  left  unliquidated  debts  and  claims 
against  his  estate,  and  left  sutvlviog  him  an 
aged  father  and  mother,  largely  dependent 
upon  him  for  support."   There  Is  only  ooe 

J[UestioD  presented  by  the  record  in  this  case 
or  our  consideration,  and  that  Is  as  to  tbe 
measure  of  damages  (bat  the  plafutiff  was  en- 
titled to  recover.  Tbe  only  evidence  upon  tbe 
subject  of  damages  was  that  given  by  tbe 

Plaintiff,  and  was,  in  substance,  as  fofiows: 
'hat  he  was  tbe  father  of  tbe  deceased,  and 
was  sbct^-four  years  of  age;  that  bis  son,  the 
deceased,  was  at  the  time  of  his  death  of  tbe 
age  of  tweutv  eigbt  years  and  six  months;  that 
deceased  had  lived  with  plaintiff,  except  about 
one  year  that  be  was  aheent  In  Hontana;  that 
physiCBlIy  deceased  was  strong  and  healthy, — 
a  good  laborer,  and  that  at  the  time  of  hts 
death  be  owed  debts  (amount  not  stated). 

We  shall  assume,  for  tbe  purposes  of  this  de- 
cision, without  deciding,  that  the  action  was 
properly  brou^^t  by  the  plaintiff,  as  adminis- 
trator, and  that  he  was  the  only  party  benefi- 
clnlly  iDterested4B  tbe  verdict  and  judgment, 
as  no  objection  to  the  form  of  tbe  action  was 
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made  by  the  defendant  and  reapondeot,  and 
the  plaintiff  and  appellant  cannot  be  heard  to 
question  the  regularity  of  bis  own  proceeding 
in  this  court.  We  deem  it  necessary  to  make 
this  statement,  that  it  may  not  be  assumed  that 
we  have  decided  that  the  action  was  properly 
brought  in  tbe  name  of  the  administrator,  or 
can  be  maintained  by  a  father,  as  heir  or  ad- 
ministrator, when  there  fa  no  widow  or  chil- 
dren. 

This  action  was  brought  under  the  tootI- 
sioQS  of  section  6490  of  the  Compiled  Laws, 
which  reads  as  follows:  "If  the  life  of  any 
persoD  or  persons  is  lost  or  destroyed  by  the 
neglect,  carelessness,  or  unskillful  ness  of  an- 
other person  or  persons,  company,  or  com- 
panies, corporation  or  corporations,  their  or  bla 
agents,  servants,  or  emptoyfis,  then  tbe  widow, 
heir,  or  personal  representatives  of  the  deceased 
shall  have  the  right  1o  sue  such  person  or  per- 
sons, company  or  companies,  corporation  or 
corporations,  aud  recover  damages  for  tbe  loss 
or  destruction  of  tbe  life  aforesaid."  Tbe 
court,  in  its  charge  to  tfae  jury,  after  reading  * 
to  them  tbe  foregoing  section,  inatructed  tbem 
as  follows:  "That  is,  for  the  loss  which  hai 
been  occasioned  to  those  who  are  dependent 
upon  the  deceased  person.— the  pecuniary  loss 
which  tbey  have  suffered  by  reason  of  bis  be- 
ing taken  away.  At  common  law.  which  is 
the  law  known  as  the  law  distlnguiehed  from 
(be  statute  of  a  state,  no  one  ooold  recover  tot 
the  death  of  a  person  that  was  caused  by  neg- 
ligeoce,  for  tbe  reason  that  an  action  of  that 
cfiaracter — an  action  for  tort  or  wrong  and 
cegligence  is  of  that  cbaracler— did  not  survive 
tbe  person  that  was  killed,  and  it  was  only  uii> 
der  tbe  statute  that  a  recoveiy,  under  any  cir- 
cumstances, cau  be  bad.  And  I  say  to  you, 
gentlemen,  that  It  is  tbe  construction  to  be 
placed  upon  (bat  statute  that,  in  case  the  plain- 
tiff in  this  action  Is  entitled  to  recover,  be  can 
only  recover  for  the  loss  that  be  himself  (he 
being  the  sole  surviving  heir  of  the  deceased 
person)  has  actually  sustained  by  reason  of  the 
taking  away  of  bis  son;  that  ia  the  pecuniary 
loss,— what  has  it  taken  away  from  him  \^ 
way  of  support,  if  anythlngf'  This  portion  of 
the  diarge  was  duly  excepted  to,  and  fairly 
presents  the  question  as  to  the  measure  of 
damages  In  tbls  class  of  cases.  The  learned 
counsel  for  the  appellant  contend  that  tbe 
plaintiff  was  not  limited  to  such  pecuuiary 
damages  only  as  he  might  be  able  to  prove, 
but  that,  when  it  was  shown  that  he  was  the 
father  and  the  only  heir,  he  was  entitled  to  re- 
cover such  damages  as  the  jury  might,  in  view 
of  alt  tbe  circumstances  of  the  case,  deem 
proper  to  give,  taking  Into  consideration  the 
robust  bealtb,  age,  and  industry  of  the  young 
man,  and  the  fact  that  tbe  father  bad  a  reason- 
able expectation  of  pecuniary  advantage,  had 
the  young  man  remained  alive.  Tbe  learned 
counsel  for  the  respcmdent  iarift  that  tbe 
charge  of  the  court  was  absolutely  correct,  and 
Is  sustained  by  the  weight  of  authority,  and 
that  tbe  verdict  of  tbe  jury,  under  (be  evi- 
dence, could  not  have  been  other  than  it  was. 

Id  discussing  the  question  Involved  in  thia 
case,  It  will  oa  necessair  to  call  attention  to 
the  fact  that,  as  the  section  we  have  quoted 
originally  stood  tn  tbe  Code  of  Olvll  Procedure, 
the^  word  "damage!^"  In  the  last  line,  wn  pm> 
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ceded  \n  the  word  "panltive."  so  that  tbe  aec- 
llon  (677)  originally  lead,  "aod  recover  puni- 
tive damajtee  for  the  loas,"  etc.  In  1867  tbe 
word  "puDltive"  waa  atricken  out.  Lawa 
1887,  §  l.chap.  97.  Tbls  la  an  Important  fact, 
aa  sbowlng  the  Intention  of  tbe  leftislatnre  to 
chaoKe  the  rule  allowing  a  recovery  for  "puni- 
tive, exemplary,  or  vindictive  damagea,  and 
to  limit  parlies  lo  a  recovery  for  actual  or  com- 
pensator; damages  onlv.  In  view  of  thia  ac- 
tion by  onr  atate  le^faiature,  In  striking  out 
tbe  word  "pucltive"  f rom  tbewcUon,  we  tbink 
we  are  fully  juatllled  in  holding  that  a  party. 
Under  this  aeciion,  can  only  recover  actual  or 
GompensBtory  damages.  Tbe  action  is  a  new 
one  given  by  tbe  atatute,  and  is  in  no  sense  a 
conttoualioo  of  the  right  vested  in  tbe  deceased 
In  bis  lifetime.  With  hia  death  his  right  to 
damages  terminated,  and  tbe  rlgbt  did  not  sur- 
Tive,  aa  pftrt  of  bis  eaUte.  Tbe  action  ^ven 
to  tbe  widow,  heir,  or  personal  representative 
la  given  to  enable  them  to  recover  such  dam- 
agea as  will  compenute  tbem  for  tbe  loss  of 
the  life  of  the  deceased,  and  not  aa  a  punish- 
ment to  tbe  defendant  for  its  negligence.  Aa 
often  stated,  the  widow  and  belra  of  persons 
whose  Uvea  bare  been  lost  by  the  negli^nce  of 
others,  at  common  law,  were  not  permitted  to 
recover  for  the  loaa  of  tbe  life  tbos  lost.  How- 
ever great  that  loss  might  be  to  widow,  child- 
ren, or  hein,  tbe  common  law  afforded  them 
no  relief.  To  remedy  this  apparent  defect  in 
the  common  law,  tbe  legislatures  of  moat  of 
tbe  siatea  have  provided  that  actions  might  be 
maintained  by  certain  relatives,  to  recover  such 
damages  as  tbey  have  subtaioed  in  the  toss  of 
the  liK  of  one  by  whose  death  tbey  have  aus- 
taiced  actual  pecuniary  damnges.  Belding  v. 
Black  BilU  diFt.P.RCo.9  8.  Dak.  869.  The 
rule  of  damages  governing  thia  class  of  cases  Is 
rery  clearly  statMl  bv  Mr.  Juitiee  Mitchell,  in 
tbe  recent  case  of  auUAiat  v.  8t.  Pavt^  M.  dk 
M.  a.  Cff.U  Minn.  0.  In  that  case  tbe  conn 
says:  "There  ia  nothing  better  settled  than 
the  principle  on  which  damages  are  to  be  aa- 
aesaed  nnder  these  statutes  is  that  of  pecuniary 
kM9,  and  not  as  a  toUttittm.  No  compensation 
can  be  given  for  wounded  feelings,  or  loss  of 
comfort  and  companionship  of  a  relative,  nor 
for  the  pain  and  suffering  of  tbe  deceased. 
Tbe  true  and  only  test  is.  What  sum  will  com- 
pensate the  next  of  kin  for  the  pecuniar;  loss 
sustained  by  them  by  tbe  death  of  the  deceased? 
Or,  in  other  words,  what.  In  view  of  all  the 
facts  and  circumstancea  in  evidence,  was  the 
proboble  pectinfaiy  interest  of  the  beoeflciaries 
In  tbe  continuance  of  tbe  life  of  the  deceased? 
.  .  .  But,  aa  already  remarked,  tbe  damagen, 
under  the  atatuta,  are  wholly  compensatory  for 
pecuniary  loaa,  And  exclude  all  punitive  or  ex 
emplary  elements,  as  well  as  all  solace  for  loss 
of  soc[ety,  or  compensation  for  tbe  injured 
feelings  of  the  survivors  or  the  suffering  of 
the  deceased."  Tbe  supreme  court  of  Cali- 
fornia, in  tbe  well  considered  case  of  Morgan 
T.  Southern  Pao.  Co.  (decided  In  189S)  E6 
Cal.  610, 17  L.  R.  A.  71,  thus  slates  tbe  ruleof 
damages  In  tbia  claaa  of  cases.  "An  action  to 
recover  damagea  for  the  death  of  a  relative  was 
sot  known  to  the  common  law.  It  is  of  recent 
legislative  origin.  There  are  statutes  in  many 
of  the  American  states  providing  for  such  an 
action,  and  It  hu  been  quite  uniformly  held 
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that  in  such  an  action  the  plaintiff  doea  not 
represent  the  right  of  action  which  the  de- 
ceased  would  have  had  if  the  latter  had  aur- 
vived  the  injury,  but  can  recover  only  for  the 
pecuniary  loss  suffered  by  tbe  plaiDtm  on  ac- 
count of  the  death  of  tbe  relative;  that  sorrow 
and  mental  anguish  caused  by  the  death  are 
not  elemeota  of  damage;  and  that  nothing  can 
be  recovered  as  a  solatium  for  wounded  feel- 
ings. The  authorities  outside  of  this  stale  are 
almost  UDanimouB  to  the  point  above  staled. 
Tbe  following  are  a  few  of  such  authorities: 
Penntjilrania  R.  Go.  v.  Vavdetxr,  86  Pa.  t9Si 
Lfhigh  Tron  Co.  v.  Bvpp,  100  Pa.  98j  St.  Lovia, 
I.  M.  i£  8.  R.  Co.  V.  Freeman,  86  Ark.  41; 
AteJiUon,  T.  AS.  F.R.  Oo.  v.  Brown,  26 Kan. 
448;  Penn$ylzania  Oo.  v.  ti^y,  78  Ind.  262; 
Donaldaon  v.  Mimsaippi  A  M.  R.  Co.  18  Iowa. 
S80,  87  Am.  Dec.  891;  Southvifttern  R.  Co.  v. 
Paulk.Zi  Oa.  866;  San»a»  Pae.  B.  Cb.  t.  Ma- 
ter, SColo.  466;  Kealer  v.  Smith,  66  N.  C.  154; 
March  V.  Walk«r,  48  Tex.  872;  Ou{f,  C.  A  S. 
F.  B.  Co.  V.  Lem/.  69  Tex.  663,  46  Am.  Rep. 
278;  Jamea  v.  Chriaty.  18  Mo.  162;  Byatt  v. 
Adama,  16  Mich,  180;  Chicago  v.  Major,  18 
ri.  349,  68  Am.  Dec.  668;  BocA/ord,  R.lASt. 
L.  R.  Go.  V.  DOanof,  88  111.  198.  35  Am. 
Rep.  808:  B/ake  v.  Midland  B.  Co.  18  Q. 
B.  98."  And  in  the  late  case  of  Van  Brunt 
V.  Oineinnati,  J.  A  M.  R  Co..  78  Mich. 
680,  the  supreme  court  of  Michigan  says: 
"We  have  always  held  in  these  actions — al- 
though it  may  he.  as  claimed  by  plaintiff's 
counsel,  that  the  difference  between  the  two 
sectioiu  8392  and  88l4has  never  been  specially 
called  to  our  attention  before — that  ifae  dam> 
age  must  'be  based  upon  well-deflned  facts  or 
known  circumstancea  in  tbe  case, — sucb  facts 
as  are  susceptible  of  some  proof  under  the 
well-settled  rules  governing  tbe  admissibility  of 
testimony,' — and  that  the  damages  must  be 
given  in  reference  lo  pecuniary  injury,  and 
that  any  injuries  which  are  not  susceptible  ot 
being  compensated  by  a  money  oonaideration 
must  be  excluded  aa  elements  to  be  taken  into 
consideration  by  the  Jury  in  determining  the 
amount  of  damagea  in'  this  class  of  cases. 
...  In  this  case  the  proofs  showed  no  person 
pecuniarily  Injured  by  the  death  of  plaintiff's 
intestate.  No  action  lies,  in  this  case,  oat  of 
the  mere  relation  of  father  and  child.  Tbe 
father  was  In  no  fray  injured  by  the  loss  of  his 
son's  earnings,  or  deprived  of  any  reliance  for 
bis  own  support.  Clinton  v.  Laning,  61  Mich. 
369.  The  circuit  judge  was  correct  in  taking 
the  case  from  tbe  jury  for  tbe  reason  assigned 
by  him." 

It  will  be  noticed  that  lo  tbe  above  case  tbe 
facts  were  quite  aimflar,  and  in  fact  almost 
identical,  to  those  in  the  case  at  bar,  and  that 
the  granting  of  a  nonsuit  hy  the  trial  court  was 
affirmed.  It  will  have  been  observed  in  the 
case  at  bar  that  substantially  the  only  fact 
upon  which  the  plaintiff  relies  to  recover  is  the 
fact  that  be  la  the  father  of  the  deceased.  It 
did  not  appear  that  since  his  son  came  of  age 
be  had  contributed  one  dollar  to  the  support  of 
his  father,  or  that  bis  father  had  any  reason  to 
expect  that  he  would  contribute  anything  in 
the  future.  Tbe  plaintiff  therefore  showed  no 
liecnntary  loss  for  which  be  could  recover.  In 
I  be  quite  analogous  caaeof  Cherokee  A  P.  Q>at 
A  Min.  Oo.  T.  LinA,  47  Kan.  408,  tbe  supreme 
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coort  of  Kansas  says:  "It  Is  contended  that 
the  verdict  la  excessive,  and  unsupported  by 
leetlmony  showing  that  the  next  of  kio  sua- 
taUed  pecuDiaiy  um  by  the  death  of  Daniel 
Lhnb.  Id  this  respect  there  ts  a  fatal  lack  of 
testimony.  It  Is  not  shown  that  the  parents 
of  the  deceased  ever  received  any  support  from 
him,  DOT  that  they  were  dependent  upon  falm, 
to  any  extent,  for  support  or  assistance.  !Nel- 
tber  Is  there  any  evidence  in  the  record  to 
•how thdrpecunury  condition.  .  .  .  This 
Is  an  action  for  compensation  only,  and  no 
damages  can  be  recovered  by  the  plaintiff  be- 
low, except  for  the  pecuniary  loss  wliich  the 
parents  sustained  by  the  death  of  the  son. 
The  burden  was  on  the  administrator  to  show 
that  loss  occurred.  If  there  was  no  evidence 
that  bis  life  had  been  of  actual  benefit  to  the 
patents,  or  that  any  benefits  might  be  reason- 
ably expected  by  the  coDtinuance  of  hia  life, 
then  no  more  than  nominal  damages  could  be 
recovered.  Aiehiton,  T.  A  8.  F.  R.  Co.  v. 
Wei>er,  8S  Ean.  648,  63  Am.  Rep.  648.  There 
must  have  been  evidence  either  of  actual  ben- 
«flt8,  or  those  In  expectation,  before  the  Jury 
can  give  substantial  damages;  and  an  attempt 
to  asaefls  such  damages  without  proof  would 
be  to  indulge  in  mere  coojeetaxe,  wlilch  la  not 
permissible. **  And  In  Fordyne  t.  MtOanU^  61 
Ark.  609.  4  L.  R  A,  896,  the  supreme  court 
of  Arkansas  says ;  "In  this  case  the  plaintiff 
can  recover  substantial  damages  for  the  father 
of  the  deceased  only  by  sfaoinng  that  deceased 
gave  assistance  to  his  father,  contributed  money 
to  his  support,  or  that  the  father  bad  reasona- 
ble expectations  of  pecuniary  benefits  from  the 
continued  life  of  bis  son,  the  reasonable  cbar- 
«cter  of  this  expectation  to  appear  from  the 
facts  in  proof.  These  should  furnish  the 
measure  of  damages.   In  the  absence  of  such 

f roof.only  Domical  damafres  can  be  recovered." 
i  will  be  seen  from  these  decisions  that  the 
charge  of  the  circuit  court  was  clearly  correct, 
and  that  the  verdict  of  the  jury  was  the  only 
verdict  that  they  could  have  properly  found, 
under  the  evidence. 

Our  attention  has  been  called  to  o^  one 
case  that  holds  ft  contrary  doctrine.  That  fi 
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lUinoia  Cent.  B.  Oo.  T.  Barron^  V.  8.B 
WaU.  90, 18  L.  ed.  691.  But  that  caae  stands 
entirely  alone,  and,  for  some  reason,  do  xefo^ 
eooe  seems  to  have  been  made  to  it  in  uny  of 
the  late  cases  dted.  In  HIUk^  In  wbidt  stale 
that  ease  arose,  aod  In  which  it  was  tried  in 
the  United  States  circuit  court,  the  supreme 
court  does  not  follow  the  doctrine  of  the  Bar- 
ron Gate.  In  Ibe  case  of  Chieago  v.  SehoUen, 
76  ni.  468  (decided  eight  years  after  the  Aar* 
ran  Oaaii,  the  supreme  court  of  that  state  says: 
"Where  the  next  of  kin  are  collateral  kindred 
of  the  deceased,  and  have  not  received  peca- 
nlary  aid  from  bim,  proof  of  auchrelalionsbip 
would  warrant  a  lecovery  of  nominal  damages 
only;  but  where  the  deceased  is  a  minor,  and 
leaves  a  father  entitled  to  his  services,  the  law 
presumes  there  has  been  a  pecuniary  loss,  for 
which  compensation,  under  the  statute,  may 
be  given.  In  such  case  the  pecuniary  Iom  may 
be  aitlmated  from  the  facts  proven,  in  connec- 
tion with  the  knowledge  and  experience  pos- 
sessed by  all  persons  in  relation  to  matters 
of  common  observation."  We  have  examined 
the  other  cases  cited  by  appellant's  counsel, 
and  find  that  all,  or  nearly  all,  are  cases  of  the 
death  of  minor  Children.  In  such  caaea,  as  we 
have  Been,  bom  the  case  dted  from  79  lU., 
gupra,  ft  different  rule  goVems.  and  properly 
so.  Bee  also  Boekford.  R.  1.  A  St.  L.  S.  Co. 
V.  IManeff,  tupra.  If,  in  the  case  at  bar,  the 
son  had  iKen  a  minor,  the  father  would  have 
had  a  legal  rieht  to  bis  services  during  his  mi- 
nority; but  after  hia  majority  no  such  legal 
right  existed,  and  the  benefits  thereafter  would 
depend  upon  the  capabllitr  of  the  son,  and  bli 
dispositioQ  to  confer  tienefits  upon  his  fathw. 
No  such  disposition  being  shown  in  this  caaa 
by  proof  that  he  bad  ever  contributed  any- 
thing, since  he  became  of  age,  to  bia  fathers 
support,  the  jury  could  not  have  legally  found 
that  the  father  suffered  any  pecuniary  daman 
from  the  loss  of  hia  aon.  The  charge  of  tha 
court,  the  verdict,  and  judgment  of  the  trial 
court  bein{^  in  our  opinion,  clearly  rijht,  U# 
judgment  of  the  circuit  court  A  < 
All  the  Judges  concur. 
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NEBRASKA  SUPItEHS  COURT. 


EHck  ERICESON 
e. 

FIBST  NATIONAL  BANE  of  Oakknd 
etiil.,  ^»ptt, 

 M«lk  J 

*  1.  Whertt  a.  |»roBKlMK»rx  a«to  hM  been 
aurtttrially  Altered  irithout  the  koowiedge 
or  coDKDt  of  tbe  maker,  and  the  holder  i^eB 
uiK)D  a  BubBoquent  ratlflcatlon  of  the  Intrument 
bj  tbe  maker,  mob  ratUlcatlon  mutt  be  pleaded 
Id  Mder  to  tM  of  anr  BTalL 

8.  Tbm  flfcct  CO— tttntiag  *n  estoppel  In 
pais  moat  be  pleaded. 

8.  The  fr&ndnlMit  «CMare  itt  the  name 
of  the  orlglDal  payee  of  a  prombeoir  note,  after 
ite  execution  by  a  party  to  tbe  tnatnimeDt  and 
tbe  flubatltutloa  of  anotber.  wltbout  tbe  eoDseot 
of  tbe  maker,  la  a  material  altaratloo. 

4.  Budh  u  aUeratloa  lanilldateB  the 
paper  as  to  tbe  maker,  wbo  baa  not  awented  to 
or  ratifled  tbe  cbanse.  evea  fn  the  hand!  Of  * 
bona  flde  bolder  for  tbIuo. 

6.  A  eonrt  of  equity  hmm  no  Jnriadletlon 
to  enjolD  tbe  tzamfer  or  ooUeotlon  of  such  a 

*  HeadQotei     Kobtal.  Ch.  J, 


Dote,  BiDoe  the  maker  bai  an  adeqnate  remedy  at 

iMW. 

6.  The  fket  that  a  parly  Is  appr^bwi- 
•iTe  that  Us  wita eases,  by  whom  be  ezpeets  to 
establUi  bit  defense  agalnat  a  note,  may  die  or 
move  away.  Is  not  aloaesuffloient  irround  to«i> 
join  tbe  neffotlatlon  of  the  instrument,  since  tbe 
testimony  of  witnesses  mey  be  perpetuated  under 
the  loorlatoDtof  the  oode  of  drli  prooedursh 

(April  MML) 

APPEAL  br  defendants  from  a  Judgment 
or  tbe  District  Court  for  Burt  County  in 
faror  of  pl&intitC  ia  an  acUon  brought  to  en* 
Join  the  DQgotJatloQ  of  a  promissory  note. 

Tbe  facts  are  stated  fn  tbe  opialoo. 

Mr.  Ira  Thomaa,  for  appellants: 

Tbe  change  of  the  payee  of  the  note,  being 
a  material  alteration,  rendered  tbe  note  abso- 
lutely Toid  in  the  hands  of  wbonuoever  it 
mlslit  come  to  aa  appellee  and  U  a  complete 
defense  at  law. 

Palmer  t.  Largent,  6  Neb.  328;  Sen. 
Bank  of  St.  Joseph  v.  Shnffer,  9  Neb.  1;  Tlwa- 
tend  T.  Star  Wagon  Co.  10  Neb.  616,  85  Am. 
Bep.  408;  DatfU  t.  Bmr$,  18  Neb.  497;  Barna 


Horn— iq^mctliMi  agaftHt  fissoHoUon  efnott. 

There  seems  to  hare  been  orlfffnally  some  hesi- 
tation In  granting  tbe  aM  of  an  Injunction  to  pre- 
Teot  tbe  passing  of  oegotlabto  paper  into  the  hands 
orabonafldebcddersoBatooatoadefeoeea.  But 
the  more  modem  osaes  show  that  tbe  praotloe  Is 
DOW  well  established  to  give  snob  relief  wheoerer 
It  Is  demanded  by  equitable  principles. 

In  Berkelej  r.  Brymer,  fl  Tea.  Jr.  aSD*  the  oonrt 
refused  to  hesraflMaTlts  tntuppoitof  anliijiino- 
tlon  agalott  negotiating  a  bill  of  exebanga 

And  In  Poor  Oarleton,  8  8amn.  70,  fn  which  the 
attempt  was  made  to  eojola  tbe  transfer  of  shares 
of  stock.  Judge  Story  In  argument  said:  "Thus,  for 
example,  thirty  years  ago  U  seems  to  have  been 
thought  by  Lord  Ekion  that  an  tnjanctlon  to  re* 
strain  the  negotiation  of  a  negotiable  Instrument 
was  an  extraordinary  interferenoe  of  the  court." 
but  he  further  states  that  this  doctrine  has  since 
been  completely  abaodoDed. 

In  Ferrlne  v.  Striker,  T  Paige,  See,  i  Zi.  ed.  298,  tbe 
court  In  denying  equitable  relief  against  a  usurious 
note  said:  "If  this  note  was  negotiable  so  that  It 
bad  been  or  could  be  sued  In  tbe  name  of  a  third 
person  wbo  knew  nothing  of  tbe  usury  or  wbo  not 
being  the  usurer  could  not  be  examined  as  a  wit- 
ness for  tbe  borrower  in  a  court  of  law  it  might  be 
a  proper  cane  to  oome  Into  this  ooort  for  a  perpet- 
ual InJuDotloo.*' 

Bat  tbe  granting  of  relief  In  cases  of  this  ktod  is 
not  by  way  of  absolute  right  but  is  a  matter  of 
sound  discretion  to  be  exerdeed  by  the  court  at  it 
thinks  proper  according  to  the  circumstances  of 
each  case.  And  tbe  injunction  will  not  be  awarded 
wbere  tbe  note  Is  overdue  btfore  the  suit  It 
brought.  GaluabaT. Hoar CHt Nat. Bank,! Hun, 
ST3,4 Thomp.  ACM. 

An  injunction  does  not  destroy  tbe  DegotiabOlty 
of  the  instrument.  Winston  t.  Westfeldt,  £8  Ala. 
?aO,  OB  Am.  Dec.  278. 

In  eases  wTmts  the  note  to  void. 
If  the  note  Is  Tofd  In  the  bands  of  tbe  payee  but 
ffllRht  be  raUd  in  tbe  bands  of  an  Indorsee  before 
maturl^  the  traiMfSr  mar  beenjoloed. 
S8  L.  a  A.  87 


Tbe  oegotiatlon  of  a  note  given  to  prevent  crim- 
inal prosecution  for  an  offense  of  which  the  maker 
Is  not  guil^  mar  be  enjoined,  Uoeokty,v.  Oorton. 

78  Iowa,  ne. 

If  notes  are  extorted  Trom  a  Judgment  debtor  by 
abuse  of  l^gal  process  tbe  court  will  enjolo  their 
negotiation.  Tburmao     Burt,  SB  111.  IXB. 

If  pialntilt  Is  entitled  to  have  tbe  note  delivered 
up  to  be  oaooelled  be  may  have  aa  injunction 
against  tbe  transfer  of  It  to  a  third  person.  Fm- 
guson  V.  FiBk,  28  Conn.  SOI. 
'  Negotiation  of  notes  given  for  money  won  at 
play  may  be  enjoined.  Lloyd  v.  Ourdon,  t  BwansL 

180;  V.  Blackwood,  S  Anstr.  861. 

Tbe  negotiation  of  notes  given  for  a  debt  in- 
curred In  speculatton  in  cotton  futurea  may  be 
enjoined.  Beer  t.  landman  (Tex.)  80  8.  W.  Bep. 
Si. 

Id  Lyster  v.  Stiokney,  1£  Fed.  Bep.  808,  an  injuno 
tioo  was  allowed  against  notes  executed  under 
duress  whlob  wcra  not  due  at  the  time  of  tbe  filing 

of  tbe  bill. 

Wbere  a  note  to  tosued  to  one  as  trustee  for  an- 
other who  became  Insolvent  the  trustee  may  be 
enjoined  from  transferring  tbe  note  where  there 
to  fraud  and  faUore  of  eooslderatlon  inthetrans- 
aotlon.  BelohiadskrT.Knhn.8B  HI.  H7. 

Tbe  negotiation  of  a  note  given  to  avoid  prose- 
cution for  alleged  Illegal  practice  of  medicine  will 
be  enjoloed.  Bullhorst  t.  Soharoer,  U  Neb.  88. 

Where  there  are  outatandlng  notes  against  a  per- 
son, a  great  part  ot  which  repreaent  uiurious  Inter- 
est on  former  evidences  of  debt  which  have  been 
renewed,  and  there  to  reason  to  fear  that  tbe  holder 
of  them  will  not  sue  them  himaelf  trat  will  transfer 
them  before  mstarity  to  others,  the  maker  may 
have  an  tnJUDOtloa  against  tbetr  nagotlatloa.  WU- 
belmson  v.  Beatley,  SB  Neb.  478. 

In  Smith  V.  HaytweU,  1  AmbL  88.  8  Atk.  688,  an 
Injunction  was  granted  to  reetraln  defendant  from 
parting  wlth.a  note  alleged  to  be  void  because 
given  on  a  marriage  tvokage  agreement,  the  court 
saying:  "Thto  does  not  fall  within  any  of  tbe  ordi- 
nary rules  of  injunctions.  But  It  falls  within  the 
reason  of  cases  wbere  there  have  t>een  probatee  of 
false  wills  iuneptitlously  obtained  where  the  oourt 
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Nbbrauu.  Suprkub  Coubt. 


T.  VtrnKeurm,  81  Neb.  166;  Randolph,  Com. 
I^per,  note  to  lectlon  1777. 

To  cat  off  a  defeoie  to  a  promissory  note  in 
the  hands  of  a  third  person,  the  transferee 
must  allege  and  prove  that  the  note  was  trans- 
ferred by  iodorsement. 

BriUon  v.  Berry,  20  Neb.  828;  Carrm  r. 
BtuTdemnt,  16  Neb.  698;  DoU  t.  HoUenheek,  19 
Neb.  689;  8  Raodolpb,  Com.  Paper,  p.  991. 

A  court  vlll  grant  a  perpetual  lojuDctioa 
only  when  a  party  shows  a  clear  right  tbereto. 

&panuier  v.  Cleveland,  48  Obio  St.  626;  10 
Am.  &  Eng.  Eacyclop.  Law,  p.  784. 

An  estoppel  in  pais  occurs  "when  one  by 
his  words  or  conduct  willfully  causes  another 
to  believe  Id  a  certain  state  of  things  and  In- 
duces him  to  act  on  that  belief,  so  aa  to  alter 
his  own  prertoos  oonditloa." 

Wiae  T.  Neteataey,  26  Neb.  88;  Diekeraon  t. 
O^roM,  100  U.  S.  678,  26  L.  ed.  618. 

Before  the  purchase  of  the  note  Erickson 
was  Tipiled  by  the  bank  president,  when  a  con- 
TersatioD  was  had  In  which  the  intention  was 
eipre^ed  to  purcbaae  the  note.  He  permits 
the  bank  to  purchase  wtthont  a  word  <rf  cau- 
tion or  inqaiiT. 

Ericksoo  snould  be  estopped  to  deny  bis 
Hahilily  on  this  note,  and  Uierefore  the  Injunc- 
tion denied. 

If  a  partnership  existed  b^ween  Erickson 


and  Hunk  in  this  Teoture,  then  Hunk  waa  au- 
thorized to  make  the  alteratloa. 

JToM  BMtA,  80  Neb.  680;  8  Saodolph, 
Com.  I^iper  p.  844;  JfojrT.Cb/m,  84  Neb.  633. 

Mr.  H.  H.  Bowes,  for  appellee: 

The  mere  existence  of  a  remedy  at  law  i» 
not  in  itself  sufficient  ground  for  refudog  re- 
lief in  equity  by  injunction. 

Wataoa  v.  Sutherland,  72  IT.  S.  5  Wall.  74, 
18  L.  ed.  680;  Irwin  t.  Lckim,  50  Mlas.  868;. 
Boyee  v.  Qrundy.  28  U.  8.  8  Pet.  210,  7  L.  ed. 
665;  10  Am.  &  Eng.  Encyclop.  Law,  p.  791. 

Where  a  draft  entirely  failed,  but  being 
transferable  might  greatly  harass  the  plaiDtiff" 
by  being  the  foundation  of  other  suits  an  in- 
junction was  granted. 

Fergvmm  T.  FUk,  28  Coon.  601.   See  also, 
HttllhoTtt  T.  Sehirner,  IB  Neb.  62;  H^h,  Inl 
2d  ed.  g  187S;  Wilkanaon  v.  BenUeff,  ^ 
478. 

Waiver  is  the  intentional  relinquishment  of 
a  known  right,  and  there  must  be  both  knowl- 
edge of  the  existence  of  the  right  and  the  in- 
tention to  reliDQuisb. 

Henry  A  C.  Co.  v.  FUherdiek,  87  .  Neb.  907. 

In  the  case  of  a  surety  discharged  by  a  ma- 
terial alleratloo  in  a  note,  a  subsequent  promisv- 
to  p^y  will  not  bind  him  unless  maoe  upon 
some  new  condderatlon. 

Warrtn     Fant,  79  Ky.  1. 


has  rastrained  the  executoia  from  parting  with  the 
usetB  pendente  Ifle." 

Id  Hood  V.  .ABton,  1  Buas.  Cfa.  412,  an  Iniunctloo 
was  tfsued  to  prevent  a  traoHfer  \>j  tbe  holder  of  a 
partnership  bill  of  exohaoEO  who  took  it  with 
knowledfre  that  It  wns  ?lven  by  one  ottbepartaers 
tor  bis  Individual  debt  Tbe  court  sajrs  tbat  It  was 
**olalmed  tbat  the  mlBCbtef  wbiob  plaintiff  may  sus- 
tain from  nejTottdtioa  of  It  la  not  of  tbe  kind  which 
this  court  will  avert  Injuootlon,  eepeclatly  upon 
ex  varte  application.**  but  sars:  "I  do  not  recol- 
lect such  a  doctrine  to  bare  been  at  anj  time  within 
my  experience  tbe  law  of  this  court.  It  is  true 
tbat  application  for  InJnnctloDS  of  tbe  sort  now 
moved  for  have  become  much  more  frequent  than 
they  were  In  former  days;  but  tbe  reason  is  tbat  In 
tbe  present  state  anil  form  of  tbe  trsDsaottODs  of 
nanUnd  there  Is  Increased  neoessltr  for  tbem, 
Moessifer  whldb  is  not  llkeir  to  beoome  tass.** 

fyaud  or /Mhirs  qf  MMtilsratton. 
In  (Mbome  T.  Bank  of  United  Statea,mT.  8. 9 
Wheat.  738. 6  L.  ed.  804.wblab  was  an  action  toenjotn 
prooeedinga  by  a  state  officer  to  tax  a  United  States 
bank  In  wbiob  the  further  relief  was  prayed  that 
defendant  be  enjoined  from  transfenlnar  money 
whiidi  be  bad  taken  from  complainants  in  payment 
of  the  tax,  tbe  court  irranted  tbe  injunction  upon 
tbeirround  inter  alia  tbat  a  court  will  always  Inter- 
poae  to  prevent  tbe  transfer  of  a  spedflc  article 
whlcb  If  transferred  wlU  be  lost  to  the  owner.  Vtau 
tbe  bolder  ttf  negottable  aecaritlOB  Indoraed  in  tbe 
usual  manner.  If  he  has  acquired  tbem  fraudu- 
lently, will  be  enjoined  from  oegotlatinft  them  be- 
oause  U  uegotiatad  Uie  maker  or  Indoiaer  must 
pay  tbem. 

An  InJunotUm  may  Issue  at  the  time  of  servfnfr 

tbeaubpffinato  prevent  tbe  negotiation  of  a  bill  of 
exchanRe  (riven  for  goods  which  tbe  seller  refused 
to  deliver.  Patrick  v.  Harrison,  8  Bro.  Cb.  47ft. 

Where  notea  were  given  for  the  purchase  prloe 
oflandtheohiervalueof  wbicbwaa  the  standing 
timber,  and  it  appeared  that  the  timber  had  previ- 
ously been  soldtoatblrd  person,  tbe  court  granted 
an  Injunction  to  reatraln  tbe  oegotlatloa  ot  tbe 
notea.  Zieglar  v.  Beasley/ii  Qa.  5«, 

88 14.  a  A. 


Tbeneirotlatloo  of  notes  may  be  enjoined  wU^ 
were  given  in  advance  for  rent  upon  property 
subject  to  mortgage  after  proceedings  are  insti- 
tuted for  tbe  foreclosure  of  the  mortgage  and 
evtci  lou  of  the  tenant.  Thompscm  v.  Feathers,  tt- 
Lb.  Ann.  120. 

It  notes  are  given  to  an  Insolvent  forthepai^ 
chase  price  of  property  as  to  which  be  was  guilty 
of  fraudulen  mlsrepreeentatlons  to  induce  th» 
purchase  Ibey  may  be  Impounded  in  bis  bands  by 
Injunotlon.   Bridgies  v.  BobtnsoD,2Tenn.  C3i.  ISL 

Tbe  transfer  of  a  note  may  be  enjoined  where  it 
was  given  tor  the  purchase  price  of  land  to  an  In- 
solvent grantor  who  was  guilty  of  fraud  in  effect- 
ing the  sale,  although  tberebas  been  no  attempt  at 
eviddon.  Johnston  V.Powell,  84  Tex.  bSS. 

It  a  note  Is  given  to  secure  payment  of  tbe  00a- 
tract  price  of  certain  work  wbtoh  Is  found  not  to- 
be  equal  to  the  reqoirements  of  the  contract.  tb» 
negotiation  of  tbe  note  may  be  enjoined  although 
tbe  payee  by  his  answer  states  that  be  has  no  in- 
tention of  negotiating  It.  Craiidall  v.  Grow,  41  N. 
J.  Bq.4aS. 

In  aa  <4  set-o/. 

A  solicitor  In  bankruptcy  was  restrained  from 
n^otlatlnga  note  which  he  badoblained  for  bl» 
feea  where  he  was  lndet»ted  to  tbe  estate  fur  money 
collected  and  not  oooounted  for  to  a  lamer  amount 
than  tbe  face  of  tbe  note.  Ex  parte  Harding. 
Buck,  Baokr.  Can.  H. 

Wliere  note  fs  h«Id  fn  trmL 

If  one  to  whom  a  piece  of  negotiable  paper  baa 
been  confided  for  a  special  use  or  limited  purpose 
should  in  breach  of  the  trust  reposed  In  him  at- 
tempt to  pervert  the  papM'  to  a  different  use  or 
purpose  equity  may  enjoin  him  from  doing  any  ac* 
in  furtherance  of  such  deel^  Atlantic  DelAlne 
Co.  V.  Tredlck,  S  R.  I.  171. 

Where  aooeptanoeswere  put  into  tbe  bands  of  * 
person  upon  certain  condltlonB.  he  to  bave  an  in* 
tereat  in  tbem  upon  performing  the  oonditions, 
and  be  made  default,  tbe  court  granted  an  injune- 
doD  ex  parte  to  prevent  bis  negotiating  theia. 

■!■  V.  Bozon,8L.  J.  Cb-BT. 
,   Wbeie  notes  were  Indorsed  np(»  a  eertatai  eoi^ 
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UN,  BucKMUi  T.  Fntn 

Norval*  Ch.  J.,  delivered  the  opinion  of 
tbe  court: 

This  was  an  action  hrought  hj  Erick  Erick- 
SOD  in  tbe  district  court  of  Burt  county  tore- 
strain  the  defendants  from  negutiatfon  of  a 
certain  Dromiasorv  note  executed  by  the 
plaintifE'and  one  Erfck  Muok,  and  for  tbe 
cancellation  of  aatd  note.  From  a  decree  In 
faTor  of  the  plaintiff,  tbe  defendants  have 
prosecuted  an  appeal  to  this  court.  The  pe- 
tition sets  up  tvo  grounds  for  relief,  namel;  : 
That  the  plaintiff  was  induced  to  sign  the 
Dote  as  the  surety  for  one  Munk  by  the  false 
and  fraudulent  represeqtations  of  the  latter, 
and  that  the  note,  after  Ita  execution,  has 
been  materially  altered  and  changed  by  eras- 
ing the  name  of  the  original  payee,  and  in- 
lerting  In  lien  thereof  the  name  of  ttie  First 
National  Bank  of  Oakland,  without  the 
knowledge  and  consent  of  the  plaintiff.  The 
answer  aumlts  that  the  defendant  bank  pur- 
chased tbe  note,  and  denies  all  other  aver- 
meiita  in  the  petition.  The  trial  court  found 
that  the  note  had  been  materially  altered  as 
alleged  by  the  plaintiff,  and  Its  aeciaion  was 
pla4»d  upon  that  ground  alone. 

The  proofs  in  tbe  record  show  that  one 
Erlck  Munk,  an  oculist  of  the  city  of  Omaha, 
prior  to  the  month  of  December.  188S,  had 


dmoD  wbtcbtheptreedldnototNerveltwas  held 
tbat  a  bill  Id  egulty  mlitbt  be  maintained  to  oanoel 
tbe  ludoraement  and  to  pojoln  the  transfer  of  the 
aotes,  although  the  maker  was  not  ibown  to  be 
Insolvent,  slaoethe  remedy  aBalnsttbem  might  not 
be  Immedlaieir  aTatlable  at  law.  Maoleao  t.  Pit*, 
ftmons,  SOHIoh.  380. 

In  Oreeti  r.  Pledger,  8  Hare,  186,  U  J.  Ch.  N. 
8. 218,  a  Jur.  801.  tbe  payee  of  a  promtasorr  note 
who  was  allied  to  have  taken  It  In  oottsldemtlon 
of  m  loan  of  moner  which  hud  been  fraudulently 
Cnmsf eraed  to  blm  bratfaird  person  in  fraud  of 
eredltora  was  enjoined  from  indoxkiny  it  until  the 
tttto  tott  could  be  tried  at  law. 

Not  when  ther«  are  other  remedie*. 

An  InJuDCtton  wIllDoCbe  Issued  to  restrain  the 
tomnsferot  notes  by  a  person  to  whom  tbey  are 
allied  to  have  been  traDBferred  without  consider- 
ation by  an  tnaolvent  debtor  where  there  la  notblog 
tOBbow  tbat  the  transferee  is  not  perfectly  atle  to 
respond  to  any  claim  which  might  be  made  against 
btro  because  of  tbe  alleged  fraudulent  transter, 
Oomrna  r.  Rtker.  48  N.  T.  B.  B.  sua 

Tbe  negotiation  of  securltfes  given  tttr  the  pur- 
chase price  of  land  conveyed  with  full  oovmanta 
of  warraoty  will  not  be  enjoined  on  account  of 
•Heged  defects  in  the  title  not  amounting  to  en- 
tire fRllure  of  oonsfderatlon  where  tbere  has  been 
no  dlaturbanoe  or  eviction  and  no  suit  Is  pending 
by  the  adTciae  clamant,  Hlle  v.  Davison,  flO  N.  J. 
Bq.  228. 

Tf  a  iiBarlouB  note  cannot  be  transferred  so  as  to 
out  off  the  defense  of  usury,  and  there  1b no  danger 
of  ton  of  the  proof  of  usury,  equity  has  no  Juris- 
diction to  enjoin  the  tranter.  Mores  Bovey,  9 
Paige.  107.4  L.ed.  006. 

In  Tbled«naon  v.  Ooldsohmidt,  1  De  O.  P.  ft  J.  4. 
1  L.  T.  N.  &  10,  8  Week.  Bep.  14,  an  Injunction 
•gainst  Uie  Indorsees  of  bills  of  exchange  obtained 
on  a  forged  bill  of  lading  was  refused  upon  their 
Qodertaklng  to  deliver  tbem  up  If  Judgment  went 
■gainst  them  in  an  aotkm  at  law  whleb  dtey  had 
brougU  to  ooUeot  them. 

After  maturttv- 
The  transfer  of  a  uaurhrainote  will  not  be  en- 
»  L.K  A. 


made  occasional  professlcftial  visits  to  Oak- 
land, and  upon  the  2d  day  of  said  month  he 
called  upon  tbe  plaintiff,  and  induced  him 
to  sign  a  note  as  surety  In  the  sum  of  11, 500, 
due  fn  six  months,  upon  the  representations 
of  said  Hunk  that  he  was  about  to  purchase 
the  half  interest  in  tbe  business  of  one  8mltb, 
an  ocalist  and  auriat  of  either  Des  Moines,  - 
Iowa,  or  Cincinnati,  Ohio,  and  that  the  note 
was  to  be  used  for  that  purpose.  The  note 
was  executed  In  blank  ns  to  payee,  it  being 
agreed  that  Smith's  name  ahould  be  inserted 
as  the  payee  when  bis  initials  should  be  ss- 
certuioed,  which  Mr.  Muok  subsequently 
did.  by  wrftlna;  In  tbe  name  of  D.  B.  Smith. 
Afterwards,  without  the  knowledge  or  con- 
sent of  appellee,  Mr.  Munk  erased  the  name 
of  D.  B.  Smith,  and  inserted  the  name  of 
the  First  National  Bank  of  Oakland  as  payee. 
Tbe  note  plainly  showed  tbat  the  erasure  bad 
been  made,  and'ln  this  condition  It  was  sold 
by  Mr.  Munk  to  the  bank,  who  Informed  the 
officers  of  tbe  bank  at  the  time  of  what  had 
been  done.  It  also  appears  that  the  appel- 
lant Beckman,  the  president  of  the  bank, 
went  to  the  plaintiff  before  purchasing  tbe 
note,  and  inquired  if  he  had  signed  a  note 
with  Mr.  Mun\  for  $1,500.  Erickaon  replied 
tbat  he  bad.    The  note,  however,  was  not 


Joined  after  tbe  note  baa  matured.  BeiUy.  v. 
man,  54  IlL  App.  fiSS. 

Noactlon  can  t>e  nutntaJned  to  Interfere  with  tbe 
transfer  of  a  note  past  due  on  tbe  ground  tbat  It 
has  been  paid  but  not  taken  up.  In  tbe  absenoe  of 
spedal  ctroumstanoes  caUlng  for  tbe  Interference 
of  a  court  of  equity.  Fowler  v.  Palmer,  OB  M.  T 
838L 

Portlsstn  pari  deUotOb 

Negotiation  of  notes  given  In  payment  of  pre- 
tended land  titles,  the  sale  of  which  amountB  to 
niafntenanoe,  will  not  be  enjoined.  Woodwortb 

Janes,  t  Johns.  Cas.  422. 

Thenegotlfitlon  of  a  note  will  not  be  enjoined 
although  It  was  void  as  contrary  to  tbe  provlaloiia 
of  the  basking  act  while  the  maker  retains  posses, 
aion  of  the  money  which  they  represent.  Elder  r. 
Pint  Hat  Bank  of  Ottawa,  U  Kan.  880. 

Not  where  frctud  is  abaerU. 
The  negotlatioa  of  a  promissory  note  given  for 
the  purchase  price  of  a  ship  will  not  be  enjoined  U 
tlte  defects  wblch  are  alleged  to  have  been  ftnd- 
ulently  concealed  and  to  eoostltuto  a  failure  <a 
oonsldpratlon  were  platniy  vlslUe.  I^neh  T.  Ken- 
nedy.ffX«.Aiin.4M. 

Notft^  nwrs  eomfnlniMi. 

A  foreign  corporation  will  not  be  permitted  to 
malntAln  a  suit  against  cttlzens  of  the  state  to  en- 
join ■  transFer  of  nntes  because  It  fears  tbat  the 
transfer  may  be  made  so  tbat  suit  may  be  brought 
In  states  where  It  has  property  which  may  beat- 
tached  bafOm  Judgment  to  the  Injurr  of  its  busi- 
ness. American  Water  Works  Co.  of  Hew  Jersej 
T.  Tenner,    H.  T.    8.  WL 

JVM  In  hand!    Umoemt  holdar. 

After  tbe  notes  have  reached  tbe  bands  of  a  bona 
flde  owner  for  TBlne  tbeir  further  transfer  cannot 
be  enjoined.  So  an  injunction  was  refused  where 
a  son  sold  a  farm  under  fraudulent  misrepreseota- 
tlooa  and  transferred  the  notes  given  for  tbe  pur- 
chase pries  to  bis  mother  In  fnlflllment  of  bis 
oontraet  to  support  her.  Klttildge  t.  Bal^lder, 
flVuet  H.P.F.  ^ 
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■howo  lilm,  Dor  did  he  know  at  the  time  that 
it  had  been  altered.  Snbaequentlv  the  bank 
notified  the  plaintiff  of  the  purchase  of  the 
note.  Tliere  was  iotroduced  on  the  trial  evi- 
dence for  the  purpose  of  showing  that  the 
plaintiff  ratiflol  the  alteration  of  the  Instru- 
ment after  the  delivery  and  negotiation,  with 
knowledge  of  the  circumstances  attending  the 
change  ca  the  payee ;  also  evidence  for  the 
purpoae  of  establlablnfE  an  estoppel  against 
tile  appellee.  It  is  doubtful  whether  the  evi- 
dence  upon  these  questions  was  sufficient  to 
establish  either  a  ratification  or  an  estoppel. 
Whether  it  does  or  not  is  wholly  immaterial, 
since  no  such  isaaes  were  tendered  by  the 
pleadings.  The  alteration  is  specifically  set 
out  in  the  answer.  Whether  toe  Instrument 
had  been  materially  changed  after  its  execu- 
tion and  delivery  was  raised  by  the  answer, 
but  not  so  cither  as  to  the  question  of  ratifi- 
cation, or  whetlier  the  plaintiff  had  tieen  es- 
topped by  hia  acts  from  denying  the  validity 
of  the  note  in  question.  If  the  defendants 
desired  to  rely  either  noon  an  estoppel  or 
ratiflcatloD,  they  should  have  pleaded  in  the 
answer  the  facts  upon  which  they  based  such 
defenses.  The  doctrine  is  plain,  and  needs 
neither  auUuol^  nor  elaboration  to  substan- 
tiate it. 

It  is  virged  that  a  partnership  was  formed 
between  Ericksoo  and  Munk  for  the  purpose 
of  purchasing  tbe  business  of  Mr.  Smith,  and 
that  by  reason  thereof  Hunk  was  authorized 
to  make  the  alteration.  A  sufficient  answrr 
to  this  contention  is  that  no  partnership  in 
alleged  dot  proved.  It  Is  conceded,  and  there 
Is  00  doubt  of  it,  Hint  the  fraudulent  erasure 
of  the  name  of  the  origiDal  payee  of  a  prom- 
issory note,  after  Its  execution  by  a  party 
to  the  Instrument  and  the  substitution  of  an- 
other without  tbe  consent  of  the  maker,  is  a 
material  alteration.  The  doctrine  is  elemen- 
tary. Dapia  v.  Bauer.  41  Ohio  St.  257 ; 
man  Bank  v.  Dunn,  62  Mo.  79 ;  Stoddard  v. 
Penniman,  108  Mass.  8fl6,  11  Am.  Rep.  868 ; 
Patch  T.  Waihburn,  16  Gray,  82 ;  Bt«  v. 
MaJiin,  69  Iowa,  406 ;  Cuiir^)erland  Bank  t. 
HaU,  6  N.  J.  L.  S02.  It  Is  equally  as  well 
settled  that  Uie  material  alteration  of  an  In- 
strument invalidates  it  as  to  the  maker  who 
has  not  assented  to  or  ratified  the  change, 
even  in  the  hands  of  a  bona  fide  holder  for 
value.  Hee  cases  cited  above,  and  Brown  v. 
Btrate,  6  Neb.  536.  29  Am.  Rep.  869 ;  State 
8av.  Bank  of  St.  Joneph  v.  Shaffer,  9  Neb.  1 ; 
Damn  v.  Henry,  18  Neb.  497;  Surtbut  v. 
Eali.  89  Neb.  889. 

There  can  be  no  question  that  if  suit  wen> 
brought  upon  this  note  against  the  plaintiff 
be  could  avail  himself  of  the  defense  that  he 
bad  been  discharged  by  the  change  of  the  in- 
strument. The  plaintiff  having  a, complete 
defense  at  law,  is  he  entitled  to  'relief  in 
equity?  We  think  the  answer  can  only  be 
in  the  negative.  It  is  a  familiar  doctrine  of 
equity  jurisdiction  that  the  equitable  powers 
of  a  court  may  be  invoked  by  a  person  where 
the  relief  afforded  at  law  Is  not  plain  or  is 
inadequate,  but,  where  the  aggrieved  party 
has  a  full  and  complete  remedy  at  law,  equity 
will  not  Interfere  by  Injanction.  In  10  Am. 
&  Eng.  Encyclop.  Law,  p.  702,  the  rule  Is 
correctly  summarised  in  the  following  lan- 
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guage :  "If  in  an  action  at  law  the  plaintiil 
can  obtain  full  and  adequate  relief  a  suit 
Im  an  injunctitm  cannot  be  maintained  by 
him.  Nor  can  a  defendant  invoke  the  aid  <st 
a  court  of  equity  upon  mere  legal  grounds, 
because  in  such  case  his  defense  is  available 
at  law.  To  entitle  the  defendant  to  relief, 
he  must  have  an  equitable  defense,  which  Is 
not  available  at  law,  or  a  good  defense  at 
law,  which,  by  reason  of  fraud  or  accident, 
without  any  neirllgence  on  bis  part,  he  was 
prevented  from  uung."  The  text  Is  sus- 
tained by  numerous  authorities  cited  in  the 
note  on  the  same  page. 

Applying  the  same  rule  to  the  ^ts  in  tbe 
case  at  bar,  it  is  obvious  that  the  appellee  is 
in  no  pKMitlon  to  Invoke  the  lnterposlti<Hi  ctf 
a  court  of  equity.  His  defense  against  the 
note  Is  a  legal  one,  not  equitable.  Full  uid 
complete  relief  can  be  bad  at  law.  There- 
fore a  court  of  equity  will  not  lend  Its  ex- 
traordinary aid  by  injunction.  If  appellee's 
defense  could  be  cut  off  by  a  transfer  of  the 
Dote  to  a  good-faith  purchaser,  then  we  con- 
cede he  would  be  entitled  to  restrain  such 
transfer.  But.  as  we  have  already  seen,  tbe 
note  is  absolutely  void  as  to  the  appellee,  in 
whosesoever  bunds  It  may  come,  unlesa  there 
has  been  a  ratification  of  the  change  by  the 
appellee,  or  he  has  by  his  own  acts  and  con- 
duct been  estopped  from  denying  the  validity 
of  the  Instrument  In  HuUAont  v.  SeAamer, 
15  Neb.  63,  it  Is  held  that  a  court  of  equity 
will  enjoin  the  transfer  of  a  negotiable  note 
obtained  by  duress  and  fraud ;  and  In 
lulmaon  v.  Bentiey,  26  Neb.  478,  It  was  rult  d 
that  where  a  negotiable  note  was  tainted  with 
tbe  vice  of  usury,  and  the  payee  is  atwut  lo 
transfer  the  same  to  a  bona  nde  purchaser, 
tlie  maker  may  enjoin  such  transfer.  Ttiese 
cases  are  not  slmnsr  to  tlie  one  at  bar,  fbr 
the  reason  that  the  transfer  of  the  notes  In 
ttie  cases  mentioned,  to  an  Innocent  purchaser 
for  value  befuro  maturity,  would  have  cut 
off  all  the  defenses  of  the  makers.  In  such 
oases  tbe  makers  have  the  undoubted  right 
to  take  the  initiative,  and  enjoin  the  negotia- 
tion of  the  notes,  since  the  remedy  afimded 
at  law  was  wholly  inadequate.  Where  a 
negotiable  note  is  about  to  be  transferred  be- 
fore due,  so  as  to  cut  off  tbe  defense  of  tbe 
maker,  equity,  at  the  suit  of  the  latter,  will 
enjoin  the  neeotiation,  and  order  the  instru- 
ment to  be  delivered  up  for  cancellation,  but 
otherwise  if  thenotelsnon-negotiable.  Per- 
rine  v.  Brikfr,  7  Paige,  696,  4  L.  ed.  2»3; 
itorm  V.  iTowy,  9  Paige,  197,  i  L.  ed.  66& 
No  authority  has  been  cited  In  the  briefs, 
nor  after  diligent  search  have  we  l>een  able 
to  find  a  single  case,  which  holds  (hat  a  court 
of  equity  will  assume  jurisdiction  to  restrain 
the  transfer  or  collection  of  a  promissory  note 
which  has  been  materially  changed  after  Its 
execution.  But  there  are  numerous  adj  udlca- 
tiona,  laying  down  tbe  role  that  equity  will 
not  Interfere  by  Injunction.  See  Dortes  v. 
Monnett  (Md.)  20  Atl.  Rep.  196;  northern 
Pae.  R.  Co.  v.  Cannon,  49  Fed.  Rep.  517; 
Johnton  v.  Andretes.  38  Qa.  17 ;  Globe  Jfut. 
L.  Int.  Co.  V.  Reait,  79  N.  T.  203.  American 
Water  Worka  Co.  of  Ne»  Jertey  t,  VeMur, 
45  N.  T.  S.  R  441,  was  an  action  brought 
for  the  purpose,  among  others,  <A  reBtnlnfng 
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the  defendants  from  brlDglng  actions  upon, 
or  tnuufening,  certain  promiBsoiy  notes 

Slven  by  the  plaintiff,  and  payable  upon 
emand ;  the  plaintiff  claiming  the  right  to 
•et  off  or  counterclaim  the  indebtedness  of 
the  defendants  to  It.  It  was  held  that  a  court 
of  equity  -wlU  not  Interfera  br  Injunction, 
since  the  defense  claimed  against  the  notes 
was  as  available  at  law  as  In  equity.  Orand 
Chute  V.  Winegar,  88  U.  8.  IS^all.  878,  21 
L.  ed.  174,  was  a  suit  in  equity  by  a  munici- 
pal corporation  to  enjoin  the  obligee  of  cer- 
tain bonds  issued  by  the  corporation  from 
prosecuting  suits  on  such  bonds,  and  to  can- 
cel the  same,  on  the  ground  tiwt  the  bonds 
were  issued  without  authority  and  In  viola- 
tion of  law.  Relief  was  denied  because  the 
plaintiff  had  a  perfect  and  complete  defense 
to  the  bonds  at  law.  It  was  held  In  AUerton 
T.  Beldm,  40  N.  T.  878,  that  the  interposi- 
tion of  a  court  of  equity  may  be  sought  when 
equitable  relief  exists  asainst  the  note,  un- 
less, from  the  form  of  the  note,  the  defense 
is  not  available  at  law.  That  was  an  action 
by  an  accommodation  Indorser  of  a  note  dis- 
counted at  a  usurious  rate  of  interest  to  annul 
the  note,  suit  being  brought  after  the  ma- 
turity of  the  instrument ;  It  being  alleged  in 
the  bill  that  the  makers  were  Insolvent,  that 
plaintiff  bad  requested  the  holder  to  bring 
an  action  on  the  not&  and  that  he  declined 
to  do  BO,  but  intended  to  delay  action  until 
plaintiff's  security  became  worthless,  and 

Sroof  of  usury  impossible.  Relief  was 
enied.  The  court  in  tbe  opinion  says: 
"The  allegations  In  bis  complaint  disclose 
a  perfect  defense  at  law  to  any  action  which 
might  be  broueht  against  him  on  his  indorse- 
ment, and  no  fact  Is  stated  showing  any  ne- 
cessity tor  the  interposition  of  a  court  of 
equity,  or  entitling  the  plaintiff  to  become 
an  actor  in  tbe  matter.  The  mere  fact  that  a 
party  has  made  an  agreement,  or  given 
security,  which  is  void  for  usury,  la  not, 
and  never  was,  sufficient  to  entitle  htm  to 
apply  to  a  court  of  equity  to  have  tbe  con- 
tract annulled.  Tbe  right  to  this  relief  exists 
only  where,  from  tbe  lorm  of  the  security, 
the  defense  cannot  be  made  available  at  law, 
or  where  the  Instmment  sought  to  be  avoided 
Is  a  cloud  upon  the  title  to  bond,  or  some 
other  necessity  fm  the  Interposition  of  a 
court  of  equity  is  shown." 

In  FouUr  t.  Ftamer,  (tS  N.  T.  688,  It  Is 
lield  that  an  action  cannot  be  maintained  to 
cancel  a  noto,  and  to  restrain  the  bringing  of 
a  suit  thereon,  or  for  selling  or  disposing  of 
a  promissory  note  past  due,  upon  the  ground 
that  It  has  been  paid.  Veniea  v.  Woodruff, 
Id.  462,  was  an  action  to  have  a  certain  bond 
delivered  up  and  canceled,  and  to  restrain  the 
holders  from  transferring  them.  Tbe  bonds 
were  void  even  in  the  hands  of  a  bona  fide 
holder.  It  was  decided  that  tbe  suit  could 
not  be  maintained.  In  the  opinion  of  the 
court  it  is  said:  "Thecasesin  whichacourt 
of  equity  exercises  its  jurisdiction  to  decree 
the  surrender  and  cancellation  of  written 
Instruments  are,  in  general,  where  the  In- 
strument  has  been  obtained  by  fraud,  when 
a  defense  exists  that  would  be  cognizable 
only  in  a  court  of  equity,  where  the  instru- 
ment Is  negotiable,  and  ^7  *  tnatter  the 

See  also  30  L.  R.  A.  607. 
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transferee  may  acquire  rights  which  the 
present  holder  does  not  possess,  and  when 
the  instrument  is  a  cloud  upon  the  title  of  tlie 
plaintiff  to  real  estate.  .  .  .  There  must 
exist  some  circumstance  establishing  the  ne- 
'cessity  of  a  resort  to  equity,  to  prevent  an 
Injury  which  misht  be  irreparable,  and 
which  equity  alone  Is  competent  to  avert 
If  the  mere  fact  that  a  defense  exists  to  a 
written  Instrument  were  sufficient  to  au- 
thorize an  application  to  a  court  of  equity  to 
decree  its  surrender  and  cancellation,  tt  is 
obvious  that  every  controversy  in  which  the 
claim  of  either  party  was  evidenced  by 
writing  could  be  drawn  to  the  equltv  side  of 
the  court,  and  tried  In  the  mode  provided  for 
the  trial  of  equitable  actions,  instead  of 
being  disposed  of,  In  the  oidinary  manner, 
by  ajury.  Whether,  therefore,  the  queetlon 
be  regarded  as  one  of  jurisdiction  or  of 
practice.  It  is  established,  by  tbe  latter  de- 
cision, that  some  special  ground  for  equitable 
relief  must  be  ^own,  and  that  tiie  mere  fact 
that  the  instrument  ought  not  to  be  enforced 
Is  Insufficient,  standing  alone,  to  justify  a 
resort  to  an  equitable  action."  Upon  prin- 
ciple we  are  constrained  to  hold  that  plain- 
tiff Is  not  entitled  to  enjoin  the  tranuer  or 
collection  of  the  note. 

It  la  argued  that  the  remedy  aff(Hrded  at  law 
Is  not  so  speedy  as  in  equity,  since  be  must 
wait  the  pleasure  of  the  holders  of  the  noto 
to  bring  suit  thereon,  before  he  can  make  lils 
defense,  and  by  that  time  the  witnesses  to 
prove  the  alteration  of  the  instrument  may 
have  died  or  moved  away.  The  fact  that  the 
bank  had  failed  to  bring  an  action  upon  the 
note,  and  that  tbe  defense  may  be  lost  by  rea- 
son of  hia  witnesses  being  scattered,  Is  in- 
sufficient to  Invoke  the  powers  of  equity. 
We  are  not  aware  of  any  authority  which 
sustains  an  equitable  action  upon  such 
ground,  and  it  is  not  believed  that  any  such 
can  be  found.  The  appellee  has  ample  au- 
thority, imder  the  provisions  of  section  431- 
427  of  the  Code  of  Civil  Procedure,  to  per- 
petuate the  testimony  of  his  witnesses,  even 
before  a  suit  Is  brought  airainst  blm.  AlUr- 
ton  V.  Belden,  tupra;  Mintum  v.  Farmert 
Loan  AT.  Co.  %  N.  Y.  498 :  QUM  ifuf.  L. 
Im.  Go.  V.  Realt,  79  N.  Y.  202. 

The  deem  of  the  Dittriet  Omtrt  it  reverted, 
and  the  action  dismissed. 


EIDflHILLER  ICE  CO. 
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David  GCTHRIE  «f  al.,  JppU., 
(ttNeb.S88D 

*1.  The  owner  of  »  mlllt  who  baa  tbo 
rlg^ht  to  malntaia  m  poDdt  or  floir  bavk 

•Headnotes  by  HAnmsoy.  J.  

Non.— b  eonneotloD  with  tfae  above  case  on  tbe 
subject  of  OonflictiaK  claims  to  ownership  of  1ce< 
803  Brawn  v.  Cuonlnghain  (Iowa)  12  L.  R.  A.  688, 
and  note;  Barrett  v.  Bookport  loe  Oo.  (Me.)  16  L.  B. 

A.  rra  Omeord  Hfr.  Oo.  T.  Robertson  (S.  H.)  IS  L. 

B.  A.      Harsh  v.  MCMUer  aowa)  80  L.  B.  A.  SHI 
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the  water  of  a  atream  upon  the  land  of  soother. 
■Dd  tousecuch  water  to  operate  hlamill.posecsses. 
M  to  the  water,  the  doialoaot  rlgbt,  aod,  whtle 
DOC  the  abaolute  owner  of  loe  whicb  may  form 
OD  the  pond.  Is  entitled  to  have  ft  remaia  there 
durlDff  the  time  8nd  whenever  Ita  ao  remaining 
will  be  or  Is  ufief  ul  and  neceflsnrr  to  the  legitimate 
exercise  of  bla  right  to  uae  the  water  as  moUra 
power  for  the  mllJ.  or  toanooentuUr  operate  the 
mill;  but  the  owner  of  the  land,  if  upoo  B  aon- 
□avlgable  stream,  mar  make  any  nae  be  desires 
of  loe  which  forms  over  aod  above  ao  much  of 
the  bed  of  Uie  atream  to  which  bii  owaerahlp  ez- 
teade  m  doea  not  iaterfere  with  or  injure  the 
rights  <^  the  mill  owner. 

I.  If  the  owner  of  a.  adll  and  the  dam 
■nbeerrlent  thereto  wantonly  and  un- 
necesaarlly  draws  the  water  from,  or 
lowers  the  water  in,  the  pond,  and  by  so  doing  In- 
jures or  deetrojs  the  ice  prlvilefrea  of  the  owner 
of  land  bordering  upon  the  pond,  he  tberebr  ren- 
dnaltimaeif  liable  in  damages  to  such  owner. 

8*  An  Ij^Jiiiurtion  will  not  be  planted 
or  austali^  where  the  Injury  complained  of  in 
tbe  petition  fUed  Is  not  shown  to  be  such  as  to  be 
IrteparEble,  or  the  party  without  a  full  and  ade> 
quate  remedy  at  law. 

4.  Anlii|}nryia«ybe  saldtolMirFepar- 
able  when  it  is  of  such  a  character  or  nnture 
that  the  party  Injured  cannot  be  adequately  com- 
pensated therefor  in  damages,  or  when  the  dam- 
ages  which  may  result  therefrom  cannot  be 
neesured  by  any  certain  pecuniary  standard 
(Wilson  V.  Mineral  Point,  80  Wis.  IM):  and  we  will 
add  tf  such  as  may  be  atoned  for  in  damages.  If 
to  the  particular  case  It  Is  abown  that  the  party 
wbo  most  respond  Is  insolvent,  and  for  that 
reason  IncapUileof  respondlnff  In  damasea,  it  la 
trre  parable. 

(October  16,  U0L) 

APPEAL  by  defendaDtB  from  t  decree  of 
tbe  District  Court  for  Nuckolls  County 
ta  favor  of  plalDtiff  Id  %  suH  brought  to  enJolQ 
defendaDts  frooi  drawing  water  from  a  dam  Id 
■uch  a  way  as  to  injure  plaintiff's  ioe. 

The  facts  are  stated  In  tbe  opinfoD. 

Metm-t.  W.  F.  Back  and  B.  W.  Short 
for  appellaDts. 

Mmr*.  J.  W.  Oreen  aod  Searle  A  Co|e< 
aaan,  for  appellee: 

The  Eidemiller  Ice  CompaDV  suffered  irre- 
parable injury,  and  it  bas  do  adequate  remedy 
at  law. 

Jerome  T.  Bm,  7  Johns.  Ch.  81S,  8  L.  ed. 
805, 11  Am.  Dec.  4»4;  Qilbert  t.  Amotd,  80 
Ud.  39. 

The  injury  must  be  of  a  peculiar  nature,  so 
that  compensation  In  money  cannot  atone  for 
It:  where  from  Its  nature  It  may  be  thus 
atoned  for,  if  In  tbe  particular  case  the  party 
be  insolvent,  and  od  that  account  unable  to 
atone  for  it,  it  will  be  considered  irreparable. 

Qaute  V.  Perking,  66  N.  C.  179,  69  Am. 
Dec  728. 

An  Injury  will  be  lireparaUe  and  will  be  en- 
joined if  of  such  a  nature  that  It  cannot  be 
adequately  compensated  in  damages  or  cannot 
be  measured  by  any  pecuniary  standanl. 

WiUoH  V.  Mineral  Point,  89  Wis.  160;  Com. 
T.  Pitttlmrgh  A  C.  R.  Co.  24  Fa.  160,  62  Am. 
Dec.  872;  OiSiert  t.  AmM^  supra. 

The  property  described  in  the  plalnUff's 
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petition  was  purchased  and  at  great  expecss 
fitted  up  for  tbe  express  purpose  of  harvesting 
tbe  Ice  formed  upon  tbe  ri^  flowing  along 
and  through  tbe  premises.  The  Talue  of  tbe 
premises  and  the  outlay  of  money  was  seriously 
-affected,  in  fact  permanently  destroyed,  by  the 
desiruction  of  tbe  ice.  The  buildings  and 
machiuery  were  comparatively  worthless  from 
this  wanton  trespass,  and  tbe  Eidemiller  Ice 
Company  was  prevented  by  these  acts  from 
enjoying  the  property  in  the  cbaracter  in 
which  it  was  fitted  to  be  used  and  enjoyed,  to 
wit,  for  carrying  on  the  ice  busioesa. 

Qardner  v.  I^eu^urgh  Trutteea,  2  Johns.  Ch, 
162,  1  L.  ed.  332,  7  Am.  Dec.  526;  Belknap  w. 
Belknap.  2  Johns.  Ch.  463,  1  L.  ed.  458.  7 
Am.  Dec.  548;  Mite/tell  v.  Dor»,  6  Yes.  Jr. 
147;  ifereed  Min.  Co.  t.  Fremont,  7  Cal.  817. 
68  Am.  Dec  262;  MeLaughlin  t.  KeOt.  SS 
Cal.  211;  United  States  v.  Oear.  44  U.  S.  8 
How.  181,  11  L.  ed.  628;  West  Point  Iron  Co. 
v.  Reymert,  45  N.  T.  708;  Thomat  v.  OnJOfv, 
18  Yes.  Jr.  184;  More  v.  Mattini,  82  CaL  590; 
Boggt  V.  Merced  Min.  Co.  14  Cal.  879;  Wilmm 
V.  Mineral  Point,  tupra;  SMpiey  v.  RiUtr,  7 
Md  408.  01  Am.  Dea  871;  i>iit^  t.  Bred.  14 
Hd.  152;  White  v.  Flannigain,  1  Hd.  S25,  54 
Am.  Dec.  668;  Dudley  v.  Hurat,  87  Md.  44. 

A  disturbance  or  deprivaiion  of  the  rigbt  itf 
a  riparian  owner  to  tbe  use  and  enjoyment  of 
a  stream  of  water  in  its  natural  slate  is  an  irre- 
parable injury  for  whicb  an  injunction  will  be. 

Holeman  v.  Boiling  Spring  Bleaching  Co.  14 
N.  J.  Eo.  885;  /Srhardt  v.  Boaro,  113  U.  S. 
587,  28  L.  ed.  1116;  FMeriek  t.  GroOom,  80 
Hd.  486.  96  Am.  Dec  691;  United  Statm  r. 
Gear,  44  U.  8.  8  How.  121.  11  L.  ed.  883; 
Webber  v.  Cage,  39  N.  H.  182;  ReddaU  T. 
Brvan,  14  Hd.  444,  74  Am.  Dec.  550. 

An  injury  which  cannot  be  measured  by  any 
pecuniary  standard,  or  which  it  is  impoesiUe 
or  hardly  poasiUe  to  measure,  b  r^aided  aa 
irreparable. 

Joyce.  Doctrines  and  Principles  of  Injuac- 
tion,  218;  Watson  Sutherland,  72  U.  a  B 
WaU.  74,  18  L.  ed.  580;  London  AN.  W.  R. 
Co.  V.  Laneatl.ire  A  T.  R.  Co.  L.  R.  4  Eq.  174: 
Com.  V.  Pittsburgh  A  C.  R.  Co.  24  Pa.  159,  6S 
Am.  Deo.  872;  Piaeata^a  Bridge  Propr*.  v. 
Neto  Ilamvthire  Bridge,  7  N.  H.  85;  Mithau  w. 
Sharp,  27  N.  Y.  611,  84  Am.  Dec.  314;  WUm 
V.  Mineral  Point,  89  Wis.  160;  Burnley  r. 
Cook,  18  Tex.  666, 65  Am.  Dec.  79;  Manhattan 
Mfg.  A  Ferlilieing  Qo.  v.  New  Jeree$  Stock  Tard 
A  Market  Co.  28  N.  J.  Eq.  161. 

In  analogy  to  this  are  actions  to  protect  tbe 
good  will  01  a  business  and  agreements  not  to 
carry  on  a  trade  In  all  these  cases  an  Injunc- 
tion to  restrain  their  TtcteUon  win  be  granted. 

8  Pom.  Eq.  §  1844,  note,  1^;  Sopee 
Uplon,  126  Hius.  286;  MeClur&e  App.  58  Pa. 
51;  Harkinaon'a  Am.  78  Pa.  196  21  Am.  Rep. 
9;  Richurdmn  v.  ^aco(A,  28  N.  J.  Eq,  151; 
Bavmgarten  v,  Broadamay,  TJ  N.  C.  8;  Berger 
V.  Arnutrong,  41  Iowa,  447;  CamtM  T.  OjUs, 
88  Hicb.  831;  ButUir  T.  Burteaon,  16  Vt.  176; 
Guerand  v.  Bandelet,  82  Ud,  661,  8  Am.  Rep. 
164. 

Tbe  title  to  Ice  Lb  In  the  landowner, 
Bigelow  v.  Shaw,  65  Micb.  841;  Wa^inston 
Tee  Co.  v.  Shortall,  101  DI.  46.  40  Am.  Rep. 
196:  State  v.  PoUmeyer,  80  lod.  287;  Lorman 
T.  Benton,  8  Uich.  16,  77  Aip.  Dec  435;  MiU 
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iVeCT-  Woolen  Mfg.  €0.  t.  Bmxfh,  84  Codd.  462; 
Paine  v.  Woods.  108  Mass.  173. 

The  grievnocts  compliUDcd  of  were  tres- 

J>asses  upoa  the  property  rights  of  defendant 
□  error  of  wbicb  ft  bas  the  right  to  complain. 
SUMns  V.  Kelley,  78  Me.  445.  67  Am.  Rep. 
■«13;  Woodman  y.  Pitman.  78  Me.  466;  PeapUTt 
lee  Co.  T.  Steamer  "SxeOtior,"  44  Mich,  m,  88 
AiE.  Rep.  846. 

Harrlaon,  J.,  dellTerad  the  opinion  of 

-the  court : 

Murch  9,  1891,  the  appellee  herein,  the 
Eidemiller  Ice  Company,  hereinafter  referred 
<to  as  the  "company,"  ioBtituted  an  actioo 
against  Robert  and  Darld  Guthrie,  partners 
under  the  firm  name  and  style  of  Outhrie 
Bros. ;  and,  in  order  that  a  fall  noderataad- 
Ing  of  the  issuM  may  be  had,  we  think  it 
beat  to  copy  the  petition  and  answer.  The 
-original  petition  was  demurred  to,  and  an 
amended  one  filed,  which  was  as  follows : 
"Comes  now  the  Eidemiller  Ice  Company, 
s  corporation  duly  Incorporated  and  doing 
tiusiness  as  such,  and  complaining  of  Robert 
•Outhrie  and  David  Outhrie,  partners  doing 
business  under  the  firm  name  and  style  of 
<Juthrte  Bros.,  defendants,  says:  (1)  That 
■said  plaintiff  is  duly  Incorporated  under  the 
laws  of  the  state  of  Kansas,  and  doing  busi- 
ness as  such  in  the  states  of  Kansas  and  Ne- 
tiraska,  and  as  such  authorized  to  aue  and  be 
sued.  (3)  The  said  plafntlB  is  the  owner  of 
lots  numbered  three  (8)  and  four  (4)  In  sec- 
■tlon  No.  twenty-seven  (37)  In  township  No. 
•one  (1)  north,  range  No.  seven  (7)  west  of 
the  sixth  P.  M.,  in  Nuckolls  county,  Ne- 
braska, according  to  the  United  States  sur- 
vey thereof,  and  containing  about  forty  acres 
of  land.  (8)  That  defendants  are  the  own- 
-era  of  a  milldam  located  on  the  Republican 
river,  at  about  the  distance  of  one  thousand 
feet  to  the  south  of  plaintiff's  said  premises, 
which  has  remained  in  the  same  condition 
-as  it  now  is  for  several  years  last  past,  which 
«aid  dam  backs  the  water  npand  upon  plain- 
tiff's premises,  but  confines  the  waters  there- 
of, during  the  greater  portion  of  the  year, 
to  the  river  bea  of  said  Republican  river, 
-which  is  about  two  hundred  feet  in  width  at 
the  point  where  it  courses  along  and  through 
plaintiff's  said  premises.  (4)  That  upon 
and  along  the  south  and  west  line  of  plain- 
liff 's  said  land  and  premises  courses  the  said 
Republican  river,  which  river  is,  and  for  a 
long  time  past  has  been,  permanently  dam> 
ened  by  said  defendants  as  aforesaid,  making 
the  water  in  the  bed  of  the  river,  where  it 
■courses  along  and  through  plaintiff's  said 
premises,  at  an  average  depth  of  about  five 
-feet,  at  Ita  usual  stage  and  condition,  while 
the  mill  of  defendants  is  being  operated,  and 
«aid  milldam  used  and  kept  in  its  usual  con- 
dition for  milling  purposes  and  use,  on 
which  said  river  ^d  is  annually  frozen  a 
large  amount  of  Ice,  of  great  value  to  plain- 
tiff. (5)  That  plaintiff  purchasedsaid  prem- 
ises described  In  the  second  paragraph  of  this 
(Mtttfon  for  the  purpose  of  erecting  thereon 
4ce-storage  bouses,  and  for  the  purpose  of 
harvesting  and  storing  the  Ice  so  frozen  on 
4aid  river,  bed.  where  It  courses  on,  upon, 
«nd  along  plaintiff's  said  premises,  and  that 
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filalntifl  baa  expended  large  sums  of  money 
Q  coustnicting  ice-storage  houses  on  their 

said  premises,  to  wit,  the  sum  of  about  three 
thousand  dollars  ($3,000),  and  that  plsin- 
tiff,  in  and  about  their  said  business  of  cut- 
ting and  storing  Ice  00  said  premises,  have 
expended  other  and  divers  large  sums  of 
money,  and  that,  in  the  conducting  of  plain- 
tiffs' business,  plaintiffs  have  now  outatand* 
ing  large  and  valuable  contracts  for  the  de- 
livery of  ice,  by  them  to  be  cut  and  stored 
on  said  premises,  and  that  plaintiffs  so  con- 
structed their  said  storage  bouses  and  em- 
barked in  said  business  with  the  full  knowl- 
edge of  defendunts,  and  without  any  objection 
on  their  part,  and  that  plaintiffs  now  have 
their  said  storage  house  about  half  filled; 
and  plaintiffs'  said  contract  for  future  de- 
livery of  ice  cannot  be  filled  and  kept  on 
their  part  unless  Uiey  are  able  to  fill  their 
storage  house  with  ice,  and  their  said  storage 
and  other  Improvements  and  expenditures 
will  be  of  no  use  or  value  to  plaintiff  unless 
it  is  allowed  to  All  the  same,  all  of  which 
Is  necessary  to  be  done.  (6)  That  on  or 
about  the  9th  day  of  March,  A.  D.  1891,  ice 
had  formed  00  the  surface  of  said  river  ad- 
jacent and  opposite  to  the  premises  herein- 
before described  as  belonging  to  plaintiff, 
to  a  great  thickness,  to  wit,  about  twelve 
inches,  which  said  ice  was  merchantable  and 
of  great  value,  aod  that  said  plaintiff  had, 
br  Its  servants  aod  agents,  taken  possession 
of  and  appropriated  said  ice  adjacent  to  and 
opposite  to  said  premises  by  surveyioe  and 
marking  the  same  off  into  squares  and  blocks, 
and  had  defined  its  said  possession  of  said 
ice  adjacent  aod  opposite  to  said  premises 
by  marking  and  staking  the  same  off  into 
squares  and  blocks ;  ana  said  plaintiff  was 
then  and  there,  by  its  servants  and  aj^ents, 
engaged  in  cutting  and  removing  said  ice, 
and  storing  said  "Ice  for  preservation  in  ita 
said  storage  houses.  (7)  That  on  the  9th 
day  of  March,  A.  D.  1891,  said  defendanta, 
in  person,  and  by  and  through  their  orders 
and  direction  to  their  employes,  did  open 
the  flood  gates  and  spillways  of  their  said 
dam  across  said  river,  for  the  sole  and  only 
purpose  of  drawing  off  the  water  from  un- 
derneath the  ice  upon  and  along  plaintiff's 
said  premises,  which  plaintiff  was  then  and 
there  cutting  and  harvesting  and  storing  as 
aforesaid,  and  that  defendants  might  by  so 
doing  prevent  plaintiff  from  so  cutting  and 
storing  said  ice,  and  that  said  defendants 
are  preparing  to,  and  threaten  to,  open  still 
other  flood  gates  and  spillways  for  those  pur- 
poses, and  none  other.  (8)  Said  plaintiff 
says  that  if  said  defendants  persist  In  so 
opening  said  flood  gates  and  spillways,  aod 
drawing  off  said  water,  it  will  render  It  im- 
possible for  plaintiff  to  cat  and  harvest  said 
crop  of  ice.  for  the  reasons,  among  others, 
that  it  will  allow  said  ice  to  rest  upon  the 
mud  and  slimy  bottom  of  said  body  of  water 
and  river  bed,  covering  the  ice  with  mud 
and  impurities,  and  cause  it  to  crack  and 
break  into  irregular  pieces,  aod  to  honey* 
comb  and  float  4way  when  the  water  shall 
again  rise  thereunder ;  thus  rendering  it  val* 
uelesa,  and  impossible  for  plalntifT  to  cut 
and  harvest  and  preeerve  the  fame  fit  for 
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use.  (B1  That  all  of  said  acta  of  defendants 
In  opening  said  flood  fl>tes  and  apillnaya, 
and  In  drawing  off  Bald  water,  were  done, 
and  are  tbreatened  to  be  dona,  without  the 
conaent  of  plaintiff.  (lOj  That  the  injuries 
m>  caused  to  plaintiff  and  ita  ntd  land 
and  Improrementa,  and  its  use  and  occnpa- 
tion  thereof,  and  to  plaintiff's  aatd  business, 
are  continuing  injuriea;  that  plaintiff's  im- 
provementa  and  storage  house  aforesaid  are 
permanent,  and  calculated  for  and  adapted 
to  UM  aa  aforesaid  from  year  to  year.  And. 
If  defmdants  shall  oontlnue  to  so  draw  off 
said  water  and  open  said  flood  gates  and 
aplllwaja,  plaintiff's  premises  and  ImproTe- 
ments  will  be  rendered  unfit  for  use,  and  the 
ice  BO  by  plaintiff  taken  possesaioD  of,  marked 
off  into  squares,  staked  off,  and  taken  pos- 
session of  by  plaintiff  as  aforesaid,  opposite 
to  and  adjacent  to  their  aald  premises,  will 
be  destroyed,  and  that,  from  the  nature  of 
tiie  injury,  damages  cannot  be  computed  In 
money,  and  the  plaintiff  has  no  adequate 
remedy  at  law.  The  plaintiff  therefore  prays 
for  a  temporary  order  of  injunction  restrain- 
ing the  defendants,  and  each  of  them,  from 
opening  said  flood  gates  and  spillways,  and 
from  drawing  off  the  water  from  under  said 
ice,  either  by  themselves  In  person,  or  by 
their  agents  and  employ^  until  the  final 
bearing  of  the  case,  and  that  upon  such  final 
hearing  said  temporary  order  of  injunction 
may  be  made  perpetual,  and  that  the  plain- 
tiff recover  from  the  defendants  the  sum  of 
five  thousand  ($5,000)  dollars,  its  damages 
In  t^e  premises,  and  for  such  other  aad  fur- 
ther relief  as  is  just  and  equitable." 

To  this  the  appellants  flled  their  answer, 
and  at  a  subsequent  date  flled  an  amended 
answer,  as  follows :  "  Come  now  the  defend- 
ants, and,  for  their  answer  to  the  plaintiff's 
petition  in  this  case,  say :  First.  That  said 
petition  does  not  state  sufficient  facts  to  con- 
stltuto  a  cause  of  aoitou  in  this  case  in  favor 
of  aald  plaintiff  and  against  defendants, 
Second.  That  the  pretended  plaintiff  has  no 
right  to  prosecute  its  alleged  action  in  this 
court,  for  the  reason  that  at  the  commence- 
ment of  this  action  said  plaintiff  had  no  legal 
capacity  to  sue  and  be  sued  to  this  state ; 
that  said  plaintiff  was  at  the  time  of  the 
commencement  of  said  cause  of  action  a  non- 
resident corporation,  and  had  not  become  a 
domestic  corporation,  under  the  laws  of  this 
state.  Third.  That  defendants  admit  that 
they  are  the  owners  of  the  milldam  located 
on  the  Republican  river,  and  that  said  dam 
is  located  about  one  thousand  feet  south  of 
lots  numbered  three  <8)  and  four  (4J  in  sec- 
tion twenty-seven  (37),  township  one  (1) 
north  of  range  seven  (7)  west  of  the  sixth 
P.  M.,  Nuckolls  county,  Nebi-aska,  which 
dam  has  been  constructed  for  many  years,  and 
has  remained  in  tbe  same  condition  that  it 
now  is  for  several  years  last  past,  except  cer- 
tain Improvemeotg  thereto  made  some  time 
prior  to  the  commencement  of  this  action. 
They  admit  that  said  dam  caused  the  water 
at  that  point  in  the  Itepubliean  river  to  rise 
a  certain  distance  higher  and  above  the  or- 
dinary height  of  the  water  in  the  bed  and 
channel  of  said  river,  and  when  the  sluice 
gates  constructed  in  said  dam,  and  as  a  part 
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of  said  dam,  are  closed,  that  said  dam  causes 
the  water  at  that  place,  and  for  some  distance 
above  said  dam,  to  rise  a  certain  diatance 
blsrher  than  tbe  usual  depth  of  water  in  the 
bai  and  channel  of  said  river  at  that  place. 
They  admit  that  the  waters  so  backed  up  by 
defendants'  dam  are  ctmflned  and  remain 
within  the  natural  banks  of  aaid  river  at 
that  place,  but  the  defendants  expressly  deny 
that  said  dam  backs  the  water  up  or  upon  the 
land  alleged  and  described  in  plaintiff's  pe- 
tition as''belonglng  to  said  plaintiff,  and 
furlber  ezpreasly  deny  that  the  coatae  of 
said  river,  or  that  Its  channel  or  bed.  passes 
through  or  over  the  aald  land  as  claimed  by 
the  plaintiff.  Fourth.  Defendants  further 
admit  that  usually  there  Is  a  large  amount 
of  Ice  frozen  annually  at  that  place  on  said 
river,  but  deny  that  uie  plaintiff  in  tbe  case 
has  any  special  right  or  Interest  or  owner- 
shlp  to  or  In  said  Ice.  Fifth.  Tbe  defend- 
ants deny  that  the  plaintiff  is  the  owner  of 
lots  numbered  three  (8)  and  four  (4)  In  sec- 
tion twenty-seven  (27),  township  one  (1) 
north,  range  seven  (7)  west  of  sixth  P.  H., 
Nuckolls  county,  as  described  in  second  par- 
agraph of  plaintiff's  petition,  and  allege  that 
whatever  Interest  or  rights  said  plaiotiff  has 
to  or  in  said  land,  If  any,  were  acquired,  and 
are  held,  owned,  and  controlled.  If  at  ail. 
by  aaid  plaintiff,  subsequent  to  and  subject 
to  the  rights  of  the»e  defendants,  all  of  which 
said  plaintiff  well  knew  at  the  time  of  ita 
alleged  purchase  or  acquirement  of  interest, 
of  any  it  has.  In  the  said  lots  three  (3)  and 
four  (4)  in  section  twenty-seven  (27),  above 
referred  to,  and  that.  If  said  plaintiff  has 
expended  any  money,  in  the  way  of  buildings 
or  improvements,  on  said  alleged  acquired 
lots,  it  has  done  so  with  the  full  knowledge 
if  the  facts  that  these  defendants  had  erected 
a  permanent  milldam  across  said  Republican, 
as  hereinbefore  described,  and  that  said  de- 
fendants had  vested  rights  in  said  milldam 
and  the  back-watera  of  said  river  above  said 
dam,  and  the  right  to  raise  the  water  In  said 
river  above  the  natural  depth  of  the  water 
In  the  channel  and  bed  of  said  river,  and  to 
bac^  the  water  of  said  river,  for  a  certain  dis- 
tance above  the  said  dam,  upon  lots  numbered 
three  (8)  and  four  (4)  in  section  twenty-seven 
(27),  as  described  in  plaintiff's  petition. 
Sixth.  These  defendants,  further  answering, 
deny  that  on  March  9,  1891,  or  at  any  other 
time,  they  opened  their  fiood  gates  or  spill- 
ways in  their  said  dam  across  the  Republican 
river  for  the  purpose  of  injury  to  the  ice  on 
said  river,  or  for  the  purpose  of  Injury  to 
plaintiff's  alleged  rights  in  said  Ice  tor  its 

rturpose  of  Injury  to  the  plaintiff's  business 
nterests  and  contracts,  or  to  injure  the  plain- 
tiff in  any  way,  and  affirm  that  they  have  not 
used  said  dam,  or  their  rights,  water-power, 
and  water  privileges  in  connection  with  said 
dam  at  any  time,  except  when  necessary  for 
tliu  operation  of  tiielr  vested  rights  in  aaid 
dam  and  millraee,  and  tbe  neceaaary  and  suc- 
cessful operation  of  tbe  mill,  and  for  no  otter 
purpose.  Seventh.  Defendants,  further  an- 
swering, say  that  (bey  hare  been  In  open  and 
notorious  possession  of,  and  enjoyed  the  ex- 
clusive right  to,  the  privileges,  the  milldam, 
flood  gatca,  sluice  gatea^  and  splUways  and 
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mfllrsoe  it  uid  across  the  Republican  Tlver, 
located  at  the  point  hereinbefore  described, 
for  about  fifteen  (IS)  years  last  past,  during 
ftll  ot  which  time  they  operated  said  mill, 
with  all  the  privileges  and  appurtenaDces 
tbereto,  Includiog  said  mllldatn,  flood  gateR, 
■lulce  gates,  apIirwaTS  and  mlllrace,  and  that 
the  rtgbt  of  the  ezcliuive  control  and  use  of 
said  aam,  water-power,  flood  gates,  sluice 
K&tes,  spillways  and  millrace  are  necessary 
for  the  succewul  operation  of  their  mill  lo- 
cated on  said  Republican  river.  Eighth. 
That  these  defeodants  own  and  operate  a  flour- 
ing mill  by  use  of  its  vater-power  and  water 
privileges  derived  from  the  coostnictlon  and 
maintenance  of  their  aforesaid  miUdam ;  that 
they  have  invested  In  said  mill,  mllldam, 
millrace,  and  the  other  necessary  appurte- 
nances for  the  construction,  maintenance,  and 
operation  of  their  aforesaid  flouring  mill  a 
large  amount  of  money,  to  wit,  a  sum  not 
lees  than  twenty  thousand  ($20,000)  dollars, 
and  that  the  exclusive  control  and  use  of  said 
milldam  and  its  appurtenances  and  the  water 
privileges  heretofore  had  by  these  defendants 
are  necessary  to  the  protection  of  defend- 
ants' Interests  and  investment  hereinbefore 
described  and  without  which  they  would  be 
subject  to  great  inconvenieoce  said  injury. 
Ninth.  The  defendants  further  allege  that 
more  than  ten  years  ago  they  obtained  from 
tbe  then  owners  of  said  lots  three  (8)  and 
four  (4)  in  section  twenty-seven  (27),  town- 
ship one  (1)  north,  range  seven  f7)  west  of 
•txth  P.  H.,  Nuckolls  county,  Nebraska,  the 
water  privileges  along  said  lots  three  (8)  and 
four  (4) ,  and  over  and  across  the  Republican 
river  aidjaoent  tbereto,  with  all  (he  rights 
and  title  of  said  owners  thereof,  and  that 
tbey  have  been  In  continuous,  open,  and  no- 
torious possession  and  use  thereof  to  the  pres- 
ent time,  in  and  bv  virtue  of  a  deed  thereto, 
which  instrument  is  of  record  with  the  county 
clerk  of  Nuckolls  county,  Nebraska.  Tenth. 
That  these  defendants  have  vested  rights  and 
both  legal  ud  equitable  title  to  said  water 

Srlvi leges  and  to  said  millpower  and  mill- 
am,  and  the  lots  adjacent  tnereto,  and  have 
maintained  their  said  mill  and  milldam,  and 
the  appurtenances  thereto,  at  a  great  cost  and 
outlay  of  mtmey,  all  of  which  will  be  reu- 
dered  valueless  to  these  defendants  and  to  the 
public,  as  a  mill,  If  the  order  of  injunction 
prayed  for  by  tbe  plaintiff  be  made  perpetual, 
and  will  be  a  total  loss  to  these  defendants. 
Eleventh.  These  defendants  say  tbey  have 
been  damaged  by  the  issuance  of  the  tem- 
porary order  of  injunction  granted  by  the 
county  court  of  Nuckolls  county  in  this  case, 
In  tbe  sum  of  one  thousand  ($1,000)  dollars. 
Twelfth.  The  defendants  deny  each  count, 
and  each  and  every  allegation  In  the  sev- 
eral counts,  in  plaintiff's  petition,  not  here- 
in expressly  admitted.  Defendants,  further 
answering,  say  that  they  are  worth  $25,000 
over  and  above  all  exemptions  and  liabilities, 
which  property  is  in  Nuckolls  county,  Ne- 
braska, and  within  the  jurisdiction  of  this 
court.  Defoidants  therefore  pray  that  said 
injunction  may  be  dissolved,  and  a  perpetual 
Injunction  be  denied  to  the  plaintiff,  and 
that  it  CO  hence  without  day,  and  that  the 
plaintiff  take  nothing  by  Its  wrl^  and  for 
$8  L.fi.  A. 
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judgment  against  the  plaintiff  for  $1,000 
costs,  and  such  other  relief  as  equity  may 
sugeest. " 

Tue  reply  filed  by  the  company  was  a  gen- 
eral denial  of  all  new  matter  contained  la 
the  answer.  A  motion  was  filed  by  appel- 
lants to  vacate  the  injunction,  and  after  some 
preliminary  proceedings  the  case  was  tried 
by  the  court;  the  following  journal  entry 
showing  fully  tbe  findings  of  tliq  court,  and 
tbe  disposition  made  of  tbe  cause:  "Now, 
on  this  2Sd  day  of  March,  1892,  this  cause 
came  oo  to  be  beard  upon  the  motion  of  the 
defendants  to  vacate  and  set  aside  tbe  In- 
junction heretofore  granted  in  this  case,  and 
was  submitted  to  the  court,  on  consideration 
whereof  said  motion  of  the  defeodants  is 
hereby  overruled,  to  which  ruling  of  the 
courtthe  defendants  except.  Whereupon  the 
plaintiff,  in  open  court,  dismissed  as  to  any 
claim  for  damnges  In  this  action,  without 

Srejudice ;  and  now,  on  this  24th  day  of 
larch,  this  cause  came  on  to  be  heard  upon 
the  petition,  answer,  and  reply,  and  the  evi- 
dence, and  was  submitted  to  the  court,  on 
consideration  whereof  the  court  finds :  (1) 
That  said  plaintiff  la  duly  Incorporated  un- 
der the  laws  of  the  state  of  Kansas,  and  that 
articles  of  their  incorporation,  together  with 
the  resolution  of  Its  board  of  dmictoro,  by 
them  adopted,  accepting  the  provisions  of 
an  act  relating  to  foreign  corporations,  and 
enabling  them  to  become  domestic  corpora- 
tions of  this  state.  Is  now  on  file  in  the  office 
of  the  secretary  of  state  of  Nebraska,  and 
doing  business  in  the  states  of  Kansas  and 
Nebraska.  (2)  That  said  plaintiff  is  the 
owner  of,  and  in  possession  of,  lots  numbered 
tliree  (8)  and  four  (4)  In  section  twenty-seven 
(27)  in  township  number  one  (1)  north,  range 
number  seven  (7)  west  of  the  sixth  P.  if. 
Id  Nuckolls  county,  Nebraska,  according  to 
the  United  States  survey  thereof.  (3)  That 
the  Republican  river  courses  along  and 
through  said  premises,  and  that  said  river, 
on  the  0th  day  of  March.  A.  D.  1891,  was 
frozen  over  with  good,  clear,  merchAntable 
ice,  to  the  thickness  of  eight  to  nine  inches, 
which  said  plaintiff  was  then  and  there  en- 

f;aged  in  cutting  and  harvesting  and  storing 
□  icc-storage  houses  which  plaintiff  had  on 
and  before  said  date  erected  on  their  said 
premises  on  the  bank  of  said  river,  and  that 
said  ice-storage  houses  were  of  a  permanent 
nature,  and  of  the  value  of  about  three  thous- 
and dollars.  (4)  That  said  defendants  are 
copartners,  and  are  tbe  owners  of  a  milldam 
located  on  and  across  said  river,  about  one 
thousand  feet  below  the  premises  of  said 
plaintiff,  wlilcb  said  dam  causes  the  waters 
of  said  river  to  stand  at  an  average  depth  of 
five  feet  where  it  courses  al^g  and  through 
plaintiff's  said  premises.  While  the  mill 
owned  and  operated  by  the  defendants  is  be- 
loir  operated  by  tbe  use  of  said  dam  and  the 
water  flowing  therefrom,  the  flood  and  sluice 
gates  in  said  dam  are  kept  closed.  That  said 
milldam  Is  about  two  hundred  feet  in  length, 
and  at  Its  esstem  end  it  is  provided  with 
four  flood  or  sluice  gates,  each  of  these  g»te* 
being  about  six  feet  In  width,  and  extending 
downwards  two  feet  below  the  bed  of  said 
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That  OD  the  9th  day  of  March,  A.  D.  1891, 
while  the  plaiotiS  waa  engaged,  b/  and 
through  their  agents  aod  emplo3'68,  in  har- 
Testing,  cutting,  and  storing  said  ice  so 
formed  on  said  river,  where  U  coursed  along 
and  tlirough  plsintifl'i  said  premises,  the 
Bald  defendants  raised  said  flood  and  sluice 
gates  in  their  said  dam,  and  then  and  there 
and  thereby  drew  the  water  from  underneath 
the  ice  belonging  to  said  plaf  altff,  and  caused 
said  ice  to  drop  into  the  bed  of  said  rirer, 
thereby  cracliing  and  injuring  said  Ice.  and 
forcing  plaintiff  to  stop  its  work.  That  on 
the  eveniDg  of  said  day  said  defendants  closed 
their  said  gntes,  whereupon  said  water  and 
Ice  Id  said  river  rose  to  their  natural  and 
usual  position.  That  on  the  10th  day  of 
March,  A.  D.  1S91,  there  was  served  upon 
defendants  a  temporary  order  of  injunction, 
Issued  out  of  this  court  in  ihU  case,  enjoin- 
ing the  defendants  from  openins  the  said 
flood  or  sluice  gates  in  their  said  dam,  and 
from  drawing  off  the  water  from  underneath 
the  ice  belonging  to  said  plaintiff.  That  on 
the  morning  of  tie  10th  of  March,  1891,  the 
plaintiff,  with  about  seventy  employes  aud 
six  teams,  resumed  the  work  of  cutting,  har- 
Teiiting,  and  storing  of  said  ice  on  their  said 
premises,  whereupon  the  defendants,  at  about 
eight  o'clock  on  said  morning  of  said  day, 
agnin  raised  the  said  flood  or  sluice  gates  of 
their  said  dam,  again  thereby  drawing  the 
water  from  under  the  ice  of  said  plaintiff 
causing  it  again  to  drop  into  the  bed  of  said 
stream,  rendering  It  impossible  for  plaintiff 
to  proceed  with  the  harvesting  and  atoriog 
of  said  Ice,  and  thus  forcing  plaintifE  ana 
Its  employes  to  quit  the  wors.  That,  at 
about  eleven  o'clock  of  that  day,  defend- 
ants again  closed  sbid  flood  gates,  sometimes 
called  'sluice  gates, '  and  that  thereupon  the 
water  and  ice  in  the  bed  of  said  river  again 
resumed  its  usual  sod  ordinary  position. 
That  thereupon,  at  about  one  o'clock  In  the 
afternoon  of  said  10th  day  of  March,  1891, 
■aid  plaintiff  again  resumed  the  cutting  and 
storing  of  said  Ice  on  its  said  premises,  and 
that  Immediately  upon  said  plaintiff's  re- 
suming its  said  work  said  defendants  again 
raised  said  flood  or  sluice  gates  in  their  said 
dam,  and  again  drew  ttie  water  from  under 
plaintiff's  Ice.  again  letting  It  into  the  bed 
of  said  stream,  causing  the  water  to  flow  over 
It,  and  cover  It  with  sand  and  impurities, 
and  ruin  a  portion  of  plaintiff's  said  ioe, 
and  that  on  the  night  of  the  11th  of  Man^ 
eaid  gates  were  again  closed,  and  the  water 
and  ice  in  said  river  again  resumed  their  rel- 
ative position.  That  about  seven  o'clock 
on  the  morning  of  the  ISth  of  March,  1891, 
the  plaintiff  again  resumed  said  work  of  har- 
vesting and  storing  said  ice,  and  that  there- 
after. In  the  morning  of  the  said  12th  of 
March,  defendants  again  opened  said  gates 
in  Bald  dam,  and  thereby  drew  off  the  water 
from  underneath  said  ice,  and  that  the  le- 
peated  dropping  of  said  Ice  upon  the  bed  of 
said  river  destroyed  said  ice,  and  rendered 
It  wholly  unfit  for  storage  and  unfit  for  use, 
and  entirely  valueless,  thereby  rendering  it 
Impossible  for  plaintiff  to  fill  its  said  ice 
house  to  exceed  one  third  of  its  capacitv. 
f6)  That  the  opening  of  said  gates  In  said 
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dam  by  said  defendants  on  said  dates  was 
not  necessary  to  the  proper  operation  of  de- 
fendants' mill,  nor  were  they  so  opened  iot 
the  purpose  of  operating  the  some ;  but  the 
court  finds  that  the  defendaBts  opened  the 
same  for  the  purpose  of  destraytng  plaintiff's 
ice.snd  preventing  plaintiff  from  harvestinc 
the  same.  (7)  That,  in  the  conducting  of 
the  milling  business  brsaid  defendants,  they 
have  never,  before  March,  1801,  found  ft 
necessary  to  open  said  gates  while  the  ioe 
was  formed  ou  the  waters  confined  by  said 
dam,  an-J  fit  to  be  harvested  and  stored,  and 
that  it  was  not  necessary  for  the  conducting 
of  defendants'  business  in  March,  1891,  to 
open  said  gates.  (8)  That  plaintiff's  har- 
vesting aad  storing  of  said  ice  did  not  di- 
minish the  volume  of  water  flowinirto  plain- 
tiff's mill,  but  that  when  said  gates  were 
closed  there  was  flowing  over  the  top  of  said 
milldum  a  sheet  of  water  across  the  whole 
length  of  said  dam  from  six  to  eight  Indies 
In  oepth.  (9)  The  court  finds  generally  upoD 
the  issues  joined  in  favor  of  the  plaintiff. 
It  is  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  the  defendants  be. 
and  they  hereby  are,  perpetually  enjoined 
from  opening  the  flood  gtiee  or  siuioe  gates 
of  their  said  milldam  while  toe  suitable  tar 
cutting  is  forming  on  the  backwater  confined 
by  said  dam,  and  while  the  ice  formed  thereon 
remains  suitable  for  cutting  and  harvesting; 
and  the  defendants  are  perpetually  enjoined 
from  drawing  off  the  water  of  said  dam, 
through  the  flood  gates  or  sluice  gates  of 
their  said  dam,  while  tlie  Ice  which  mar 
hereafter  Im  formed  tiiereon  renulns  suitable 
for  harvesting  and  storing.  It  is  furtlier 
ordered,  considered,  and  adjudged  by  the 
court  that  the  injunction  heretofore  granted 
in  this  case  also  be  and  remain  in  full  foroe 
as  it  now  stands.  It  is  further  considered 
and  adjudged  by  the  court  that  the  plaintiff 
recover  from  the  defendants  its  costs  in  this 

action,  taxed  at  $-  

From  this  decree  the  Guthrie  Bros,  have 
perfect«;d  an  appeal  to  this  court.  It  is  con- 
tended hj  counsel  for  appellants  that,  by 
reason  of  their  ownership  of  the  mill  and 
the  dam  which  flowed  the  water,  or  held  it 
l>ack,  and  created  the  pond  of  still  water,  a 
portion  of  which,  by  mo  action  of  .tlie  frast, 
hsd  oongealed  sod  formed  the  ioe  which  the 
company  was  cutting  and  storing,  they  were 
the  owners  of  and  entitled  to  the  ice,  claim- 
ing the  right  by  virtue  of  a  transfer  made 
September  37,  1887,  from  the  then  owner  of 
the  land,  to  appellants,  and  the  length  of 
time  they  had  maintained  the  dam  fn  the 
river,  and  ezercieed  the  right  which  they 
assert,  authorized  them  to  ftow  the  land,  or 
to  back  water  over  it,  in  such  manner  and 
Quantity  as  was  necessary  to  maintain  the 
dam  and  operate  their  mill.  There  is,  or 
probably  It  may  more  correctly  be  stated, 
there  was,  some  contrariety  of  opinion,  as 
expressed  in  the  decision  of  the  courts,  im 
reference  to  which  one  is  the  owner  of  ios 
upon  a  mill  pond, — the  party  who  erected 
the  dam,  and  owns  the  right  to  the  water, 
and  to  flow  or  hold  it  back,  or  the  party  hold- 
ing the  legal  title  to  the  land  (the  ripartaa 
owner)  ;  but  where  tlie  stream  Is  of  tlie  char- 
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aeter  of  the  one  which  figures  Is  this  cms, 
i.  A  not  navigable,  we  are  sallsfled  both  rea- 
son and  precfcdent  support  the  doctrine  that 
the  rtpariau  owner  has  the  right  to  use  all 
the  water  which  It  Is  necessary  for  him  to 
employ  for  any  purpose,  and  to  cut  and  re- 
move the  ice  which  may  form  upon  the  stream 
adjolaing  his  land,  in  any  quantity  or  to  any 
extent,  for  his  own  use.  or  to  store  for  sale, 
provided  he  does  not,  by  so  doing,  diminish 
or  decrease  the  fiow  of  water  to  the  mill,  be- 
low what  is  required  to  successfully  operate 
or  run  the  mill.  Gould,  Waters.  f\  Ifll,  and 
cases  cited ;  ateteiu  t.  EelUy,  78  Me.  445.  57 
Am.  Bep.  618 ;  Brooknile  A  M.  EydrauHe  (h. 
T.  Butler,  91  Ind.  184,  46  Am.  Rep.  580,  and 
cases  cited ;  Waahington  let  Co.  Shorlall, 
101  111.  46.  40  Am.  Rep.  106.  "The  riparian 
owner  and  the  person  who  flows  h&ve  each  a 
qualitled  right  In  the  Ice  which  forms  in  an 
artificial  pond,  i.  e.  tbe  mill  owner  has  the 
right  to  have  tbe  Ice  remain,  if  Its  removal 
will  appreciably  diminish  tbe  bead  of  wat«r 
at  his  dam,  and  tbe  riparian  owner  the  right 
Co  cut  and  remove  tbe  Ice,  If  its  removal  will 
not  appreciably  diminish  such  head."  Bige- 
low  V.  Shav),  65  Hlcb.  841 ;  Paine  t.  Woods, 
108  Mass.  172;  SearU  v.  Gardner  (Pa.)  12 
Cent.  Rep.  420;  (hmmingi  v.  Barrett,  10 
Cush.  186;  MarA  v.  McHider,  88  Iowa,  890, 
80  L.  R.  A.  888 ;  Bmae  v.  Andrmet,  69  Conn. 
898.  The  rights  of  a  mill  owner  in  the  wa- 
ter of  the  stream  upon  which  his  mill  is  sit- 
uated, and  In  which  he  has  constructed  a 
dam,  and  to  the  full  and  ueceaaary  supply 
of  water,  have  been  recognized  in  thltooart. 
Oulrer  v.  Oarlte,  27  Neb,  819. 

It  is  fnrtlieT  argued  tliat  the  Injiinctlon 
ftranted  in  this  case  is  too  indefinite  and  un- 
certain, and  if  fully  complied  with  by  ap- 
pellants. In  its  fall  scope,  it  will  render  the 
mill  privileges  valueless,  to  quite  a  large 
and  appreciaTiIe  extent.  The  evidence  tended 
to  or  did  establish  that  the  head  of  the  race 
by  which  the  water  was  conducted  to  the 
mill  from  the  reservoli  or  pond  at  times  be- 
came clogged  or  partially  filled  with  sand  or 
broken  ice,  or  other  matter  which  obstructed 
the  free  and  full  flow  of  the  water,  and 
when  this  was  sufficient  to  become  apparent 
at  tbe  mill,  by  the  lack  of  water  sufficient 
in  tbe  race  to  furnish  power,  when  applied 
to  the  machinery,  to  run  the  mill  to  its  full- 
est capacity,  tbe  gates  were  raised,  tbe  spill- 
ways opened,  and  by  thus  allowing  the  wa- 
ter  to  escape  at  the  dam  a  current  was  formed 
at  tbe  bead  of  tbe  race,  some  distance  above, 
sufficient  to  sluice  it,  or  remove  the  sand  or 
other  obstructions.  Appellants  claimed  thai 
this  was  the  least  expensive  and  most  effica- 
cious manner  in  which  the  object  sought 
could  be  accomplished,  and  that  they  did  it 
and  had  so  done  during  all  the  yearn  (about 
15)  they  had  been  operating  this  mill.  If 
so,  this  was  one  of  the  necessary  and  reason- 
able uses  of  the  water  confined  by  their  dam, 
connected  with  the  most  successful  and  eco- 
nomical running  of  tbe  mill,  and  one  which 
they  would  have  a  risht  to  exercise  at  any 
time  when  the  ocHiditions  were  such  that 
without  so  doing  tiie  full  and  complete  opera- 
tion of  the  mlliwonld  be  retarded.  If  it  Is 
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true  that  the  above  was  the  cheapest  and  most 
cfiicacious  manner  In  which  this  sluicing  or 
cleaning  the  head  of  the  race  could  be  done, 
and  was  requisite  to  a  successful  operation 
of  the  mill,  then  they  bad  a  right  to  resort 
to  it  whenever  it  was  needed.  At  tbe  time 
the  injunction  in  this  case  was  first  granted 
the  company  bad  been  cuttLpg  ice  on  the 
miil  pond  lor  about  thirty  days,  when  tbe 
appellants  raised  the  gates  in  the  dam  and 
allowed  the  water  to  escape,  and  ruined  the 
remaining  Ice,  which  the  company  purposed 
storing,  and  to  which.  If  they  were  the  own 
era  of  the  land  and  bed  of  the  stream,  they 
were  entitled,  if  it>  harvesting  did  not  ap- 
preciably diminish  tbe  Sow  of  the  water  to 
appellants'  mill,  necessary  for  Its  operation. 
The  pleading  filed  by  the  company  to  pro- 
cure an  Injuliction  was  directed  to  the  im- 
mediate threatened  act  or  acts  of  the  appel- 
lants, and  the  efl!ect  produced  or  which  would 
ensue  on  or  to  the  loe  then  upon  the  pond, 
and  not  to  the  future  or  other  crops  oi  Ice. 
The  evidence  was  similarly  directed  or  lim- 
ited in  its  application,  and  the  court  confined 
its  findings  to  the  particular  Instances  com- 
plained of  in  the  petition,  and  in  issue  in 
this  case ;  but  tbe  order  of  Injunction  is  much 
more  extended  and  broader  in  its  scope,  where 
it  states  "that  tbe  defendants  be,  and  they 
hereby  are,  perpetually  enjoined  from  open- 
ing the  flood  gates  or  slafce  gates  of  their 
said  milldam  while  ice  suitable  for  cutting 
is  forming  on  tbe  backwater  confined  by  said 
dam,  and  while  tbe  ice  formed  thereon  re- 
mains suitable  for  cutting  and  harvesting ; 
and  the  defendants  are  perpetually  enjoined 
from  drawing  off  the  water  of  said  dam, 
tbrongh  the  flood  gates  or  sluice  gates  of 
their  said  dam,  while  the  Ice  which  may 
hereafter  be  formed  thereon  remains  suitable 
for  harvesting  and  skiing.  It  is  further  or- 
dered, considered,  and  adjudged  by  the  court 
that  the  injunction  heretofore  granted  in  this 
case  also  be  and  remain  in  full  force  as  it 
now  stands. "  The  Injunction  was,  we  think, 
extended  far  beyond  what  was  contemplated 
or  warranted  by  either  the  pleadings,'  evi- 
dence, or  findings  of  tbe  court  (which  find- 
ings, we  think,  were  fairly  sustained  by  the 
testimony),  and  would  at  least  require  to  be 
modified,  if  continued  in  force.  It  is  true 
that  the  court  readied  the  conclusion  that  at 
this  particular  time  it  was  unnecessary  for 
the  appellants  to  raise  tiie  gates,  and  thus 
lower  the  water  In  the  dam,  but  we  do  not 
consider  that  this  was  a  sufficient  finding, 
even  when  coupled  with  the  further  one  that 
it  had  never  before  been  necessary  to  raise 
the  gates  at  the  same  season  of  the  year,  to 
base  such  an  Injunction  upon  ss  was  made 
perpetual  in  this  case,  restraining  and  pre- 
venting an  act  which  It  was  clearly  shown 
was  a  necessity  to  tbe  appellants  in  tbe  con- 
duct of  their  milling  business.  We  further 
think  the  order  Is  open  to  the  objection  that 
it  is  uncertain  and  indefinite,  covering,  as 
it  does,  and  prohibiting,  the  performance  of 
tbe  act  complained  of  during  several  weeks, 
and  possibly  during  several  months,  of  each 
year,— the  time  when,  and  its  continuance, 
to  bs  governed  by  the  formation  of  loe  on  th* 
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•tream,  and  Its  fltncM  lot  cutting  and  stor- 
Idk,  and  the  commencement  and  continnance 
«f  these  coDditioQs. 

It  Is  further  argued  bj  oonosel  for  appel- 
IsDta  that  the  company  was  not  entitled  to 
an  Injunction,  as  it  had.  if  injured,  a  full 
and  adequate  remedy  at  law.  In  an  action  for 
damaxea.  Counsel  for  the  company  combat 
this  with  the  argument  that  the  relief  afforded 
In  a  suit  for  damages,  if  any,  could  not  be 
made  full  and  adequate,  from  the  very  nature 
•f  the  injury,— invol ring  elements  of  dam- 
ue  which  could  not  be  recorered  In  an  ac- 
tioD,  and  which  make  up  a  case  so  peculiar- 
ly coDBtituted  as  to  call  for  the  aid  of  a 
court  of  equity,  and  the  exercise  of  its  con- 
trolling powers  by  injunction.  We  have  no 
doubt  Uiat  where  the  owner  of  a  milldam  ei- 
ther malicionsly  or  nnnecessarily  draws  the 
water  from  the  pond,  or  materially  lowers 
It,  and  by  so  doing  destroys  the  Ice  privilege, 
he  becomes  liable  to  an  action  for  so  doing. 
In  Stevens  r.  KeUey,  78  Me.  445,  57  Am.  Rep. 
618,  and  In  this  case  quoting  from  PhiUipt 
T.  £EA«rfflan,  64Me.  174,  it  Issald:  "Awan- 
t<m  or  rexations  or  unnecessaiy  detenticm 
would  render  the  mill  owner  so  detaining 
liable  in  damages  to  those  Injured  by  suc£ 
unlawful  detention."  And  the  court  adds: 
"If  the  owner  of  the  dam  has  no  right  un- 
reasonably to  detain  the  water,  for  the  same 
reason  he  would  have  no  right  wantonly  to 
accelerate  it,  to  the  injury  of  owners  above 
or  below."  It  is  true,  we  presume,  that  the 
appellants  might  abandon  their  mill  and  tear 
out  the  dam.  if  they  so  desired,  and  thus  re- 
store the  river  to  its  original  condition,  and 
destroy  the  ice  privileges,  and  do  so  with 
impunity,  and  no  one  be  heard  to  complain. 
But  that  is  not  this  case.  They  are  still  op- 
erating the  mill  and  still  maintain  the  dam, 
and  desire  so  to  do ;  and  the  case  must  be 
considered  and  determined  from  a  view  of 
the  conditions  and  relation!  of  the  various 
parties  and  properties  as  they  existed,  and 
not  what  the  rights  might  have  been  under 
other  conditions  or  relations.  If  the  water 
was  wantonly  or  uunecesssrilT  drawn  out  of 
the  pond,  and  the  ice  whicli  belonged  to 
appellauto  thereby  broken,  Injured,  or  de- 
stroyed, the  parties  who  did  It  became  liable 
Id  damages  to  the  owners.  Stevens  v.  Eelley, 
tupra;  EieAardt  v.  Gauffrel,  145  Mass.  460; 
Eand(forih  v.  Maynard,  154  Mass.  414;  Lor- 
man  v.  Benton,  8  Mich.  18,  77  Am.  Dec.  4&5 ; 
80  Cent.  L.  J.  6.  If  the  action  for  damages 
will  afford  adequate  relief,— compensation  In 
full  for  the  injury  Inflicted.— It  will  sutBce, 
and  an  action  for  Injunction  will  not  \x  en- 
tertained. It  is  a  well-settled  general  rule 
that  the  remedy  by  Injunction  will  not  be 
granted  unless  the  plslotlfl  la  about  to  suffer 
an  Irreparable  injury,  or  one  for  which  there 
is  not  an  adequate  remedy  at  law.  Tigard 
T.  Moffitt,  18  Neb.  665 ;  1  High,  I&j.  p.  S8. 
An  irreparable  injury,  within  the  meaning 
of  the  law  of  Injunctions,  has  been  defined 
by  Pearson,  J.,  in  Qaute  v.  iVrA*n»,  66  N. 
C.  177,  69  Am.  Pec.  788,  as  follows:  "The 
Injui7  must  be  of  a  peculiar  nature,  so  that 
compensation  in  money  cannot  atone  for  it ; 
where,  from  its  nature.  It  may  be  tbue  atoned 
for,  if  in  the  particular  case  the  party  be  tn- 
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solvent,  and  (m  that  account  imable  to  atona 
for  IL  It  will  be  considered  irreparable." 
This  18  we  think  quite  an  accurate  and  clear 
definition,  and  <me  under  which,  when  ap- 
plied  to  the  facts  and  circumstances  discloera 
by  the  pleadings  and  evidence  in  the  present 
case,  and  enforced,  it  must  be  held  that  there 
has  not  tieen  suflQcient  showing  of  irreparabls 
injury,  or  one  which  cannot  be  fully  com- 
pensated In  an  action  at  law  for  damages. 
We  are  fully  convinced  that  In  such  an  ac- 
tion the  appellants  could  receive  full  and 
adequate  compensation  for  the  loss  of  their 
right  to  cut  or  harvest  the  tee,  and  for  the 
destruction  of  the  Ice  itself,  or  for  any  and 
all  legitimate  and  competent  elements  of 
damage  which  had  been  suffered.  For  the 
measure  of  damages  in  such  a  case,  and  a 
discussion  of  the  rules  applicable,  see  Band- 
forih  V.  Mamard,  tupra;  Staufer  t.  MiOer 
Soap  Co.  161  Pa.  880.  That  a  petition  or 
application  for  an  injunction  will  not  be 
sustained  In  a  case  sutm  as  the  one  at  bar,  see 
Cumming$  v.  Barrett,  10  Cush.  186 ;  JfanAoa 
V,  IS  How.  Pr.  813. 

There  are  some  other  questions  argued  In 
the  briefs,  but,  as  the  conclnsitm  we  have 
reached  on  the  potnta  so  ht  considered  will 
dispose  of  the  case,  we  do  not  deem  It  nec- 
essary to  discuss  them. 

The  decree  of  the  district  court  Is  reversed, 
and  a  decree  entered  in  this  court  vacating 
the  Injunction  and  dismissing  plaintiff's  pe- 
tition, at  costs  of  plaintiff  (appelleeherein). 

Judgment  OMoraingly. 

Racu,  Oh.  J.,  took  no  part  In  the  de- 
cision. 


Lewis  LITTLEFIELD,  Ptff.  in  Err,, 
«. 

STATE  of  Nebraska. 

(«E  Neb.  m.) 

*1.  Where  Mthoiitgr  ia  eonftorred  npon 
a.  municipal  body  to  license  and  rejf- 
ulSbte  a  particular  bustnuss  or  oocupathm  as  a 
sanltsry  measuxe,  snob  power  must  be  exercised 
as  a  means  of  regulation  only,  and  not  as  a 
means  of  pmdadnr  revenue. 
S.  Authority  Is  eonftorred  by  tto  ehv> 
ter  apon  the  dty  of  Om»h»  to  Uceose 
and  regulate  the  prodactkn  and  sate  ot  milk 
wltUo  its  llmtis,  and  It  may  lawfully  exaoC  a 
reasonable  Uoense  fee  tranidl  petsons  engaged 
In  such  buatoess. 

8.  While  the  Boortg  ba>Te  pomr  to  l» 
«Headnotei  by  Poev,  J. 


Nom— In  oonneotlon  with  the  above  esse  on  the 

limitation  of  smount  ot  license  ttm,  we  call  aU 
tentlon,wItbont  bere  attempUog  any  oomiriete  an- 
notation of  the  subject,  to  the  cases  of  OstmnM 
7.Gttate(FlH.)8S  L.  B.  A.  UO:  State  v.  Moore  <N.  O 
22  L.  R  A.  47S;  As  Btpe  (OtaW  17  L.  R.  A.  lU;  Amef^ 
lean  FertUlsfng  Co.  v.  North  Carolina  Board  of 
AffTlcultura  (C.  a  B.  D.  N.  CD  11  L.  R.  A.  17«:  Al^ 
Univ.  FblUlpe  (Fla.)  10Z..R.A.UB;  Jacksonville 
7.  Ledwith  (Fla.)  8  JL  B.  A.  SB:  FsyettevlUe  v.  Oar* 
ter  (Ark.)  <  L.  B.  A.  600;  Cbaddock  v.  Day  CMlohJ 
«L.B.A.80a; 
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quire  Into  IbereMona-bleneM  of  the  fee 

exaotedin  tbe  exercise  of  the  power  to  regulate,a 
ootMlderable  latitude  will  be  allowed  for  tbe  ex- 
erotoe  of  legrialatlTe  dtetaetton  OT«r  tbewibjeot 

4.  SucJi  a,  moMore  win  be  npheUI  by 
the  eooFts  when  pfailiilr  toteoded  u  a  pcdioe 
regulatiOD.  and  tbe  revenue  derived  there- 
from  fa  oot  dlsproportJonate  to  the  coet  of  iBBuIng 
tbe  lloeoBe  and  tbe  xesulatlon  of  tbe  buBln^sB 
to  wblota  tt  applieeu 

A.  Where  aoeh  mn  ordinance  im  elearlj 
within  tbe  general  powers  of  a  mnnl- 
eipal  body»ttti  pnaumed  to  be  naaonabie: 
and  the  Judlolol  power  of  tbe  state  wilt  not  be 
exercised  to  declare  It  void,  unless,  from  Its  la- 
berent  obanwter  or  br  proofi  adduced,  tt  la 
■bowntob*  unreaaonal^ 

(October  10,  IBHJ 

ERKOB  to  the  District  Court  for  Doaelas 
CouDty  to  review  a  Judgment  convicting 
defendant  of  violating  a  atj  ordinance  io  sell- 
Ingmllk  witbout  a  license.  A^^med. 
The  facts  are  stated  in  tbe  opinion. 
Jf«Mra.  Eatabrook  ft  Davis,  for  plain- 
tiff Id  error: 

The  license  fee  cannot  be  sustained  as  an 
exercise  of  tbe  taxing  power. 

Concerning  useful  trades  and  employments 
a  dlstinctioD  b  to  be  observed  between  the 
power  to  license  and  the  power  to  tax.  In 
such  cases  the  former  right  does  not  give  the 
autbority  to  prohibit  or  to  use  the  license  as  a 
mode  of  taxation  with  a  view  to  revenue. 

I>il).  Mun.  Corp.  g  887;  Tfanp^fftoft  v.  2Ma- 
«aA,  32  Neb.  646. 

Tbe  requirement  of  a  license  fee  cannot  be 
upheld  as  an  exercise  of  the  police  power. 

To  justify  tbe  Imposition  of  a  license  fee 
there  must  be  some  recognized  object  within 
the  police  power  which  will  be  promoted  by 
tbe  exaction  of  such  fee.  Under  the  exercise 
of  the  police  power  there  are  only  four  objects 
which  have  ever  been  reoognized  as  proper  to 
sustain  the  collection  of  a  lioenae  fee.  Gener- 
ally only  two  are  admitted. 

1.  To  OOV0  die  actual  expense  of  Issuing 
tbe  license. 

3.  To  raise  a  fund  to  defray  tbe  expenses  of 
•upervisioD  of  the  business. 

Cooley,  Tain.  2d  ed.  B98. 
-  Some  courts,  however,  have  recognized  two 
additional  ol^ts.  namc^: 

8.  To  obtain  compensation  for  a  benefit 
conferred  on  the  liransee. 

4.  To  restrict  tbe  number  of  persons  en- 
£aeed  in  the  business. 

8ee  Tiedeman,  Mun.  Corp.  §  133,  p.  213; 
Leavenmortk  v.  Booth,  IS  Kan.  637. 

The  fee  In  question  cannot  benpiield  as  pro- 
moting cither  of  tbem. 

If  the  city  seeks  to  jnsttfy  the  fee  on  the  first 
ground  It  cannot  do  so,  because  (a)  the  fees 
are  not  equal;  for   some  licenses  tbej  re- 

?uire  a  payment  of  $3  and  for  others  ftlO. 
t  costs  no  more  to  iraue  a  license  to  a  milk 
dealer  owning  ten  cows  than  to  one  havine 
only  two  cows.  See  Slate  v.  Zona  Brandt 
Qmn.  43  K.  J.  L.  864,  86  Am.  Rep.  618; 
5r.  Paul  r,  Traeger,  26  Mfnn.  348,  88  Am. 
Rep.  463. 

The  license  fee  cannot  be  upheld  on  the  sec- 
ond ground  Iwcause  the  legislature  has  ex- 
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pressly  provided  a  fund  by  general  taxation, 
and  has  said  that  the  expenses  of  tbe  board  of 
health  shall  be  paid  out  of  this  fund. 

No  IieneBt  Is  conferred  upon  tbe  licensee. 

Restriction  of  tbe  number  of  persons  engaged 
in  the  business  is  not  a  proper  object  m  the 
present  case. 

Meatn.  E.  J.  Cornish  and  W.  S.  Shoe- 
maker, for  defendant  in  error: 

The  object  of  the  license  fee  is  as  a  means  of 
regulating  tbe  business  acd  preventing  the  sale 
of  adulterated,  impure,  and  unhealuij  mflk. 

Tiedeman,  Pol.  Powers,  p.  3761 

There  is  nothing  In  the  record  to  Indicate 
that  tbe  license  fee  is  excesstva 

Tiedeman,  Pol.  Powers,  g  38,  p.  374;  Peoja^ 
V.  MvlhoUand,  82  N.  Y.  82i;  37  Am.  Rep.  568; 
Chicago  v.  Bartee,  100  111.  57;  Kindep  v.  Chi- 
cago, 134  111.  850;  Dill.  Mun.  Corp.  442;  3 
Beach,  Pub.  Corp.  1893.  %  1365;  Oineinnati  v. 
Buckingham,  10  Ohio,  361:  Cincinnati' v.  Ay- 
son,  15  Ohio,  648. 46  Am.  Dec.  698;  Tiedeman. 
Mun.  Corp  §  38. 

Mr.  Oeorflfo  H.  Haetlngo  also  tat  de- 
fendant In  error. 

PoattJ.  .delivered  the  opinion  of  the  court : 
The  plaintiff  In  error  was  by  the  district 
court  for  Douglas  county  found  guilty  of  the 
violation  of  an  ordinance  of  the  city  of 
Omaha  which  prohibits  tiie  selling  or  keep- 
ing for  sale  therein  of  milk  by  any  person 
without  a  license.  From,  the  judgment 
against  him,  he  tias  prosecuted  proceedings 
in  error  to  this  court.  The  proposition  upon 
which  herellesforareversal  of  the  judgment 
of  the  district  court  is  tbat  tbe  ordinance  in 

?;uestion,  in  so  far  as  It  exacts  the  payment 
rom  him  of  a  license  fee  of  flO,  Is  In  excess 
of  the  authoiity  conferred  upon  the  city,  and 
therefore  void.  The  ordinance  la  too  volu- 
minous to  be  set  out  at  length  in  this  opinion, 
but  Its  scope  and  character  are  Indicated  by 
the  title  thereof,  to  wit,  'An  ordinance  regu- 
lating tbe  production  and  sale  of  milk  In  the 
city  of  Onuiha,  and  providing  for  the  ap- 

fiointment  of  a  milk  inspector,  and  prescrib- 
ng  hia  duties."  The  provision  thereof  with 
respect  to  license  fees  Is  aa  follows :  "  Every 
person,  firm,  or  corporation  producing  milk 
or  cream  for  sale  and  selling  the  same  in  the 
city  of  Omaha  and  every  person,  firm,  or  cor- 
poration selling  or  offering  for  sale  or  keep- 
ing for  sale  any  milk  or  cream  from  any  mflk 
depot,  stane,  or  other  establishment  or  place 
of  business  in  tbe  city  of  Omaha  and  every 
person  selling  or  delivering  milk  from  any 
wagon  or  other  vehicle  within  the  city  of 
Omaha  shall  pay  a  license  fee  of  $10.00  per 
year.  Provided  that  when  more  than  one 
wagon  or  other  vehicle  is  used  l)y  any  per- 
son, firm,  or  corporation  In  the  delivery  of 
milk  or  cream  In  the  city  of  Omaha  an  ad- 
ditional license  fee  of  $10.00  per  year  shall 
be  paid  for  each  additional  wagon  ;  and  pro- 
vided further  that  any  person  owning  only 
one  cow  and  delivering  milk  by  band  Bhali 
pay  a  license  fee  of  $3.00  per  year  and  any 
person  owning  only  two  cows  and  delivering 
milk  by  hand,  or  any  person  delivering  milk 
by  band  from  any  milk  depot,  store,  or  otha 
establishment  or  place  of  business  shall  pay 
a  license  of  $6.00  per  year."  The  seaions 
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of  the  city  cliarter  whidi  relate  to  the  eubject 
BDder  consi deration  are:  Section  41,  chap. 
13a,  Comp.  Stat.,  entitled  "  Cities  of  the  Met- 
ropoUtao  Class."  by  which  it  la  provided 
thafUie  mayor  and  council  shall  have  power 
.  .  .  to  provide  for,  licenBe,  and  regulate 
the  insnectioD  and  sale  of  meats,  poultry, 
flsii,  milk,  vegetables,  and  all  other  provis- 
ion or  articles  of  food  expoeed  or  offered  for 
Bale  In  said  city.**  Section  SO,  which  pro- 
vides for  a  board  of  health,  which  "sliaU 
have  control  and  supervision  of  meats,  food, 
and  drinka  and  the  inspection,  condemnation, 
use,  sale,  and  disposition  thereof.  .  .  . 
Inspectors  of  meats,  milk,  food,  and  of  any 
and  all  matters  and  things  relating  to  the 
sanitary  condition  of  such  city  shall  be  under 
the  control  of  said  board. "  Section  79,  pro- 
viding for  a  system  of  taxation,  among  other 
purposes  named,  "for  payment  of  the  ex- 
penses of  the  board  of  health  not  exceeding 
one  mill  on  the  dollar  valuation  In  any  one 
year,  taxes  for  said  purpose  to  ocmstitute  a 
q>ecial  fund  therefor." 

In  the  able  brief  submitted  counsel  tar 
the  plaintlCF  in  error  they  (wncede  the  power 
of  the  city,  by  ordinance,  to  prescribe  need- 
ful and  proper  rules  for  the  insjiection  and 
sale  of  milk  and  like  commodities  therein  as 
a  reasonable  sanitary  measure.  They  also  ad- 
mit the  power  of  the  city  to  require  dealers 
in  Biich  commodities  to  procure  a  license,  and 
to  exact  a  reasonable  fee  therefor.  But  they 
ugue  that  it  cannot  require  the  payment  dif 
a  fee  Id  excess  of  the  coat  of  Issuing  the  li- 
cense, on  the  ground  that  such  a  demand  Is 
unreasonable,  and  therefore  prohibited  both 
by  its  charter  and  the  general  rules  defining 
the  powers  of  municipal  bodies.  Id  support 
of  that  contention,  we  are  referred  to  Tiede- 
man,  Pol.  Powers,  101 ;  LeaTenuorth  v.  Booths 
IS  Kan.  627;  A.  Piinl  v.  Traemr.  3S  Minn. 
248,  8S  Am.  Itep.  463 ;  and  State  t.  long 
Branch  Oman.  42  N.  J.  L.  864,  86  Am.  Rep. 
618. 

The  doctrine  of  those  authorities  and  many 
others  which  we  have  examined  is  that  the 
legislature  cannot  authorize  the  power  of 
taxation  under  the  prutense  of  sanltnry  regu- 
lations or  other  exercise  of  the  police  power 
of  the  state  in  the  interest  of  the  public 
health  or  safety.  That  princi[)le  was  dis- 
tinctly recognized  by  this  court  in  the  recent 
case  of  Smiley  v.  MaeDonaid,  43  Neb.  6,  27  L. 
H.  A.  540,  in  which  the  test  la  said  to  be 
whether  the  measure  in  question  has  some  re- 
lation to  tiie  public  welfare,  and  whether 
8udi  Is,  In  fact,  the  object  sought  to  be  at- 
tained. But  by  "taxation,"  as  the  term  is 
here  employed,  Is  meant  the  providing  of 
revenue  for  the  ordinary  expenses  of  state  or 
municipal  government.  It  does  not  follow, 
therefore,  that  an  ordinance  will  beheld  void 
simply  because  It  provide!  for  a  fund  to  be 
derived  from  license  fees.  Such  a  measure 
will  be  upheld  by  the  courts  whenever  It  ap- 
pears to  have  been  designed  to  promote  the 
welfare  of  the  public,  and  the  revenue  de- 
rived therefrom  is  not  disproportionate  to  the 
cost  of  its  enforcement  and  the  regulation  of 
the  business  to  which  it  applies.  See  Cnoley, 
Taxn.  3d  ed.  608;  Tiedeman,  Pol.  Powers, 
101 ;  Beach,  Fob.  Oorp.  1255 ;  State  t.  Eo- 
l8L.a  A. 


boken,  41  N.  J.  L.  71 ;  Piepte  XuOtcaand. 
82  N.  Y.  834,  87  Am.  Uep.  568;  Vam  Baalm 
T.  Peopb,  40  Mich.  358 :  Chicago  v.  Barte$, 
100  111.  67 :  Einatey  v.  Chicago,  134  111.  8S8. 
As  said  by  Prof.  Tiedeman  la  the  sedilm 
above  cited:  "What  is  a  reasonable  sum 
must  be  determined  by  the  facts  of  each  case : 
but,  where  it  is  a  plain  case  of  police  regula- 
tion, the  courts  are  not  inclined  to  be  too  ex- 
act In  determining  the  expense  of  procurlns 
the  license,  as  long  aa  tbe  sum  demanded  & 
not  altogether  UBreasonable."  And  Id  sec- 
tion 33,  Tiedeman  Hun.  Corp.,  the  same  au- 
thor says:  "And,  although  It  is  a  judicial 
question  whether  the  sum  exacted  Is  a  rea- 
sonable one,  a  wide  latitude  is  glvea  to  the 
exercise  of  legislative  discretion  in  the  de- 
termtnatloD  ofthe  amonut  ot  the  license  fee. ' 
In  some  of  the  cases  cited,  the  courts  liave 
taken  notice  without  proof  that  the  fee  ex- 
acted Is  unreasonable.  For  instance,  in  Stato 
V.  Boboken,  supra,  the  court  declared  as  a 
matter  of  law  that  a  fee  of  $16  for  each  one- 
horse  car  and  $3S  for  each  two-horse  car  was 
unreasonable.  On  the  other  hand,  In  People 
T.  Mvlhottand  the  fee  named  was  sot  leaa 
than  $5,  and  not  more  than  $10,  to  be  fixed 
by  the  mayor,  for  each  wagon  used  In  selling 
milk ;  yet  it  was  held  reasonable.  And  In 
Kintlefi  v.  Chicago  the  ordinance  which  was 
upheld  Imposed  a  license  fee  of  $15  per  year 
upon  all  venders  of  meat.  In  the  case  at  bar 
there  Is  a  stipulation  of  record  by  the  plain- 
tiff in  error  to  the  effect  that  he  was  at  the 
time  named  engaged  in  selling  milk,  as 
charged,  in  the  city  of  Omaha,  without  li- 
cense; and  that,  in  case  the  ordinance  which 
exacts  from  him  a  fee  of  |10  is  held  to  be 
valid,  judgment  shall  be  entered  as  on  a  plea 
of  guilty.  It  will  thus  be  observed  that  the 
case  Is  submitted  to  us  as  If  upon  demurrer 
to  the  information.  When  the  measure  which 
is  the  subject  of  the  ordinance  Is,  as  In  this 
instance,  clearly  within  the  general  powers 
of  the  city,  the  presumptions  are  in  favor  of 
Its  reason'ableness ;  and  the  judicial  power  of 
the  state  cannot  be  invoked  for  the  purpose 
of  declaring  it  void  unless,  from  the  Inherent 
character  thereof  or  from  proofs  adduced.  It 
Is  shown  to  be  In  fact  unreasonable.  See 
State  V.  Trenton,  53  N.  J.  L.  -132,  11  L.  R. 
A.  410 :  Van  Hook  v.  Selma.  70  Ala.  861.  45 
Am.  Rep.  85  ;  Atkint  v.  PltiUijy*.  26  Fla.  281, 
10  L.  R.  A.  158;  St.  Louia  v.  Wtber,  44  Mo. 
547 ;  Com.  v.  Patch,  97  Mass.  221 ;  I^rker  & 
W.  Public  Health,  818. 

By  an  application  of  that  nila  to  the  case 
before  us,  we  reach  the  conclusion  that  the 
ordinance  assailed  is  a  reasonable  exercise  of 
the  power  conferred  by  law  upon  the  city. 
But  it  is,  however,  suggested  bv  counsel  that 
the  rule  as  here  stated  fs  inapplicable  to  this 
Case,  since,  by  provision  of  the  constitution 
all  license  money  belongs  to  the  school  fund 
of  Uie  city,  and  the  fees  provided  for  cannot 
be  applied  to  the  purpose  of  enforcing  the  or- 
dinance, and  are  therefore  unnecessary  and 
unreasonable.  In  this  connection  they  refer 
also  to  the  provision  contained  In  section  71^ 
of  the  city  charter  for  the  levy  of  a  tax  to  de- 
fray the  expenses  of  the  board  of  health,  and 
which  is  to  constitute  a  special  fund  tat  that 
purpose. 
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The  coutltational  provision  referred  to  is 
■ectioD  6,  article  8,  which  reads  as  follows: 
*A1]  flnes,  penalties,  and  license  moneys 
arising  under  the  general  laws  of  the  state 
■hall  6«loog  and  be  paid  over  to  the  counties, 
xeapectively,  where  the  same  mav  be  levied 
or  imposed,  and  all  finf.B,  penalties,  and  li- 
oeose  moneys  arising  under  the  rules,  bj- 
laws.  Drordinauces  of  cities,  Tillages,  towns, 
precincts,  or  the  municipal  subdrvision  less 
than  a  county,  shall  belong  and  be  paid  over 
to  the  some  respectively.  All  such  flues, 
peaaltiea,  and  license  moneyi  ihall  be  ap- 
propriated exclusively  to  the  use  and  sup- 

Sort  of  common  schools  In  the  respective  sub- 
1  visions  where  the  same  may  accrue."  If 
that  provision  applies  to  ordinances  like  the 
one  here  Involved,  and  which,  for  the  pur- 
poses of  the  present  controversy,  may  be  con- 
ceded, It  fouows  tiiat  the  cost  of  enforcing 
the  oidlnance  and  reculattne  the  businesi  m 
producing  and  sellmg  milk  must  be  paid 
from  tuaSa  iffovided      taxatlcm  instead  of 
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by  license  fees.  But  of  what  avail  Is  that 
fact  to  the  accused  tu  tbla  prosecution  ?  Upon 
what  ground  can  he  be  heard  to  complain  be- 
cause the  fees  realized  are  not  applied  di- 
rectly to  relieve  the  burdens  whlcSi  are  by 
means  of  his  business  Imposed  upon  thectty? 
We  take  notice  that  provision  is  made  by 
statute  for  the  levy  of  a  school  tax  by  cities 
of  the  metropolitan  class  not  exceeding  2  per 
cent  annually  upon  their  assessed  valuation. 
To  the  extent  that  the  school  fund  of  the  city 
is  enriched  by  the  proceeds  of  fines  and  if- 
censea  Is  the  Decesaity  for  taxation  dimin- 
ished. The  fact,  therefOTo,  that  the  expenses 
incident  to  an  enforcement  of  the  ordinance 
are  payable  out  of  a  fund  provided  by  taxa- 
tion, IS  a  matter  of  no  consequence  either  to 
the  accused  or  the  city.  That  view  ia  in  ac- 
cordance with  the  rule  stated  by  Prof.  Tiede- 
man,  aa  will  be  observed  from  the  fmegoing 
citations. 

It  follows  that  the  judamnt  of  the  Dittriet 
Court  is  right,  and  Mhouta  e^tiud. 
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PEOPLE  of  the  State  of  California,  Betptt., 

V. 

Chailea  BUTTON.  AppL 
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1.  Tbm  nwre  fbet  that  a  person  flraft 
Muulted  another  wbom  be  klUed  before 
the  oombat  terminated  does  not  deprive  him  of 
therlirbt  under  Penal  Code.  1 187.  toldlltbeolber 
to  aeU-defense  after  endeavoring  to  deoUne  muy 
rortber  strug^ 

S«  One  eannot  rdy  upon  «elf4toftose 
for  kUUngf  aaotlier  whom  be  bas  oBseulled 
in  auob  a  manner  aa  to  render  bim  fnoapable  of 
aoderBtaodlng  tbe  former^  Intentloo  to  wtth- 
dnw  from  the  oonfltot,  Bltbom^  aach  intention 
la  bona  tide,  and  tbe  other  attenpta  tokUl  him 
wiOi  a  deadly  weapon. 
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APPEAL  by  defendant  from  a  judgment'of 
the  Superior  Court  for  San  Bernardino 
County  convicting  him  of  manslaughter.  Bt- 
twnad. 

The  facts  are  stated  In  the  opinion. 

Meatra.  Byron  Waters  and  WlUiam  A. 
Harris  for  appellant. 

Mmrt.  W.  H.  B.  Bart,  Attg-Gm.,  and 
Frank  F.  Oster  for  the  People. 

Oarootta,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  was  charged  with  the  crime 
of  mnrdlBr,  and  convicted  of  manslaughter. 
He  now  appeals  from  the  Judgment  and 
order  denying  his  motion  for  a  new  trial. 
For  a  perfect  undeistandiog  of  tlie  principle 
of  law  involved  in  this  appeal,  it  t>ecomes 
necessary  to  state  in  a  general  way  the  facts 
leading  up  to  tbe  homicide.  As  to  the  facts 
thus  summarized  there  is  no  material  con- 


Hosa— For  tbe  law  ot  seir-defensa  In  ceneral, 
•Be  note  to  DiTwUe  v.  Stats  (Qa)  •  Lb  B.  A.  «H. 
UL.R.A. 


tradietion.  The  deceased,  the  defendant,  and 
several  other  parties  were  camped  in  the 
mountains.  They  had  been  drinEing,  and, 
except  a  boy,  were  all  under  the  inSuence  of 
liquor,  more  or  less;  the  defendant  to  some 
extent,  the  deceased  to  a  great  extent.  The 
deceased  was  lying  on  the  ground,  h!a  head 
resting  upon  a  rock,  when  a  dispute  arose 
between  him  and  the  defendant,  and  the  de- 
fendant thereupon  kicked  or  stamped  him  in 
the  face.  The  assault  was  a  vicious  one,  and 
tbe  injuries  of  deceased  occasioned  thereby 
most  serious.  One  eye  was  probably  de- 
stroyed, and  some  bones  of  the  face  broken. 
An  expert  testified  that  these  injuries  were 
80  serious  as  likely  to  produce  In  the  injured 
man  a  dazed  condition  of  mind,  impair- 
ing the  reasoning  faculties,  judgment,  and 
powers  of  perception.  Immediately  subse- 
quent to  this  assault,  the  defendivnt  went  soma 
distance  from  tbe  camp,  secured  his  horse, 
returned  and  saddled  it,  with  the  avowed  In- 
tention of  leaving  the  camp  to  avoid  further 
trouble.  The  time  thus  occupied  in  securing 
his  horse  and  preparing  for  departure  may  be 
estimated  at  from  five  to  fifteen  minutes.  The 
deceased's  conduct  and  situation  during  the 
absence  of  defendant  are  not  made  plain  by 
the  evidence,  but  he  was  probably  sti  1 1  lying 
where  assaulted.  At  this  period  ot  time  the 
deceased  advanced  upon  defendant  with  a 
knife,  which  was  taken  from  bIm  by  a  by- 
stander, whereupon  he  seized  bin  gun,  and 
attempted  to  ahoot  the  defendant,  and  then 
was  himself  shot  bv  the  defendant,  and  Im- 
mediately died.  There  Is  also  some  further 
evidence  that  deceased  ordered  his  dog  to 
attack  the  defendant,  and  that  defendant  shot 
at  the  dog,  but  this  evidence  does  not  appear 
to  be  material  to  the  questitm  now  under 
consideration. 

Upon  this  state  of  facts,  the  court  charxed 
the  jury  as  to  the  law  of  the  case,  and  de- 
clared to  them  In  rarloua  forms  the  princf pla 
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of  law  which  is  fairlj  embodied  In  the  fol- 
lowiDg  Instruction :  "  One  who  has  sought  a 
combat  for  the  purpose  of  taking  advantage 
of  another  may  afterwards  endeavor  to  de- 
cline any  further  struggle ;  and,  if  he  really 
and  In  good  felth  does  so  before  killing  the 
person  with  whom  he  sought  the  combat  for 
such  purpose,  he  mar  justifj  the  killing  on 
the  same  ground  as  he  mieht  If  he  had  not 
originally  sought  such  combat  for  such  pur- 
pose, provided  tliat  you  also  believe  that  his 
endeavor  was  of  aatix  a  character,  so  in- 
dicated ai  to  have  reasonably  assured  ft  rea- 
sonable man  that  he  was  endeavoring  in  good 
faith  to  decline  further  combat,  unless  you 
further  believe  that  In  the  same  combat  In 
which  the  fatal  shot  was  fired,  and  prior  to 
the  defendant's  endeavoring  to  cease  further 
attack  or  quarrel,  the  deceased  received  at 
Uie  hands  of  the  defendant  such  injuries  as 
deprived  him  of  his  reason  or  his  capacity 
to  receive  imprenloDS  regarding  defendant  s 
design  and  endeavor  to  cease  further  combat." 
It  is  to  that  portion  of  the  foregoing  Instruc- 
tion relating  to  the  capacity  of  tlie  deceased 
to  receive  impressions  caused  by  the  defend- 
ant's attack  upon  him  that  appellant's  coun- 
sel haa  directed  his  assault,  and  to  which  our 
attention  will  be  addressed.  The  recital  of 
facts  Indicates  to  some  extent,  at  least,  that 
the  assault  upon  deceased  was  no  part  of  the 
combat  subsequeatly  arising  in  which  he 
lost  his  life;  yet  the  events  were  so  closely 
connected  In  point  of  time  that  the  court  was 
jnstifled  in  labmitting  to  the  Jury  the  ques- 
tion of  feet  as  to  whether  or  not  the  entire 
trouble  was  but  one  affray  or  combat  Sec- 
tion 197  of  the  Penal  Code,  wherein  It  saya 
in  effect  that  the  assailant  must  really  and  in 
good  faith  endeavor  to  decline  any  further 
struggle  before  he  is  Justified  In  taking  life, 
is  simply  declarative  of  the  common  law.  It 
Is  but  the  reiteration  of  a  well-settled  prin- 
ciple, and  in  no  wise  broadens  and  enlarges 
the  right  of  self-defense,  as  declared  by 
courts  and  text-writers  ever  since  the  days  of 
£9nf  Hale.  It  follows  that  the  declaration 
of  the  code  above  cited  gives  us  no  light 
upon  the  matter  at  hand,  and  from  an  ex- 
aminatitm  of  many  books  and  cases  we  are 
unable  to  find  a  single  authority  directly  tn 
point  upon  the  principle  of  law  here  in- 
volved. It  Is  thus  apparent  that  the  question 
(s  both  Interesting  and  novel. 

The  point  at  Issue  may  be  made  fairly 
plain  by  the  following  illuBtratlona :  If  a 
party  should  so  violently  assault  another  by 
a  blow  or  stroke  upon  the  head  as  to  render 
that  party  Incapable  of  understandins  or  ap- 
preciating the  conditions  surroundlDg  him, 
and  the  party  assailed  should  thereupon 
pursue  the  retreating  asssailant  for  many 
hours  and  miles  with  a  deadly  weapon  and 
with  a  deadly  intent,  and  upon  overtaking 
him  should  proceed  to  kill  him,  wouin 
the  first  assailant,  the  party  retreating,  be 
justified  in  taklnv  the  then  aggressor's  life 
in  order  to  save  Sis  own?  In  other  words, 
did  the  first  assault  producing  the  effect  that 
it  did,  debar  defendant  (after  retreating  un- 
der the  circumstances  above  depicted)  from 
taking  his  opponent's  life,  even  tboush  that 
opponent  at  the  time  held  a  knife  at  his 
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throat  with  deadly  intent?  Or,  putting  It 
more  concisely,  did  the  aggressor  by  his  fltst 
assault  forreit  his  life  to  the  party  assaultedf 
Or,  viewing  the  case  from  the  other  side, 
should  a  man  be  held  guiltless  who  witiiout 
right  assaults  another  so  viciously  as  to  tako 
away  his  capacity  to  reason,  to  deprive  him 
of  his  mind,  and  then  kill  him  bemuse, 
when  BO  assaulted,  hia  assailant  is  unable  to 
understand  that  the  attacking  party  is  re- 
treating, and  has  withdraw  from  the  combat 
in  good  faith?  In  other  words,  may  a  de- 
fendant so  assault  another  as  to  deprive  Bin 
of  his  mind,  and  then  kill  him  in  self-de- 
fense, when  he  is  in  such  a  condition  that 
he  is  unable  to  understand  that  his  assailant 
has  withdrawn  in  good  faith  from  the  com- 
bat? In  order  for  an  assailant  to  justify  the 
kllllDg  ot  his  adversary,  he  must  not  only 
endeavor  to  really  and  in  good  falUi  with- 
draw from  the  combat,  bat  he  must  mako 
known  his  intentions  to  bis  adversary.  Hli 
secret  intentions  to  withdraw  amount  to 
nothing.  They  furnish  no  guide  for  his 
antagonist's  future  conduct.  They  Indicate 
in  no  way  that  the  assault  may  not  be  re- 
peated and  afford  no  assurance  to  Uie  party 
assailed  that  the  need  of  defense  is  gone. 
This  principle  is  fairly  illustrated  In  I&le's 
Pleas  of  the  Crown  (page  482),  where  the 
author  says:  "But,  If  X  assaults  B.  flnt, 
and  upon  that  assault  B.  reassaults  A.,  and 
that  so  fiercely  that  A.,  cannot  retreat  to  the 
wall,  or  other  non  uUro,  without  danger  of 
his  life,  nay,  though  A.  falls  upon  tha 
ground  upon  the  assanlt  of  B.,  and  thai 
kills  B.,  this  shall  not  be  interpreted  to  bo 
M  defendendo."  The  foregoing  principle  Is 
declared  sound  for  the  reason  that,  though 
A.  was  upon  the  ground  and  in  great  danger 
of  his  life  at  the  time  he  killed  B.,  still  he 
was  the  assailant,  and  at  the  time  of  the 
killing  had  done  nothing  to  indicate  to  ttu 
mind  of  B.  that  be  had  In  good  faith  with- 
drawn from  the  combat,  and  that  B.  was  no 
longer  In  danger.  In  Staffer  v.  Stats,  IS  Ohio 
St.  47,  66  Am.  Dea  470,  in  speaking  on  this 
question,  the  court  said:  "There  Is  every 
reason  for  saying  that  the  conduct  of  the  ac- 
cused relied  upon  to  sustain  such  a  defense 
must  have  been  so  marked  In  the  matter  of 
time,  place,  and  circumstance  as  not  only 
clearly  to  evince  the  withdrawal  of  the  ac- 
cmed  in  good  faith  from  the  combat,  but 
also  such  as  fairly  to  advise  bis  adversai? 
that  his  danger  had  passed,  and  to  make  hii 
conduct  thereafter  the  pursuit  of  vengeance, 
rather  than  measures  taken  to  repel  the  orig- 
inal assault."  It  is  also  said  In  8taU  v. 
Smith,  10  Nev.  106,  citing  the  Ohio  case 
"A  man  who  assails  another  with  a  deadly 
weapon  cannot  kill  hIa  adversary  In  self-de- 
fense until  he  has  fairly  nutlfled  him  by  his 
conduct  that  he  has  abandoned  the  contest; 
and.  if  the  circumstances  are  such  that  ha 
cannot  so  notify  him,  it  is  bis  fault,  and  he 
must  take  the  conaequenoea."  It  la  therefore 
made  plain  that  knowledge  of  the  withdrawal 
of  the  assailant  In  good  faith  from  the  com- 
bat must  be  brought  home  to  the  assailed. 
He  must  be  notified  in  some  way  that  danger 
no  longer  threatens  him,  and  that  all  fear  of 
further  harm  la  groundless.   Tet,  In  con- 
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fllderlng  thli  quMtlcm,  the  amlled  must  be 
doBineaa  man  of  ordinary  andentaDding. 
^  mnst  be  gouged  and  tested  by  the  com- 
mon rule,— 4  reasonable  man.  Hla  acts  and 
conduct  must  be  weighed  and  measured  in 
the  liRht  of  that  test,  for  such  is  the  test  ap- 
plied wherever  the  right  of  self-defense  is 
made  an  issue.  His  naturally  demented  con- 
dition will  not  excuse  him  from  seeing  that 
his  assailant  has  withdrawn  from  the  attack 
In  good  faith.  Neither  his  passion  nor  his 
cowardice  will  be  allowed  to  blind  him  to 
the  fact  that  his  assailant  is  running  away, 
and  all  danger  Is  over.  If  the  suraequent 
acta  of  the  attaching  party  be  such  as  to  in- 
dicate  to  a  reasonable  man  that  be  in  good 
faith  has  withdrawn  from  the  combat,  they 
must  be  so  held  to  so  Indicate  to  the  party 
attacked.  Again  the  party  attacked  must 
also  act  in  eood  faith.  He  must  act  in  good 
faith  towai^s  the  law.  and  allow  the  law  to 
punish  the  offender.  He  must  not  continue 
the  combat  for  the  purpose  of  wreaking 
vengeance,  for  then  he  Is  no  better  than  his 
adTorsary.  The  law  will  not  allow  htm  to 
ear,  "I  was  not  aware  that  my  assailant  had 
withdrawn  from  the  combat  in  good  faith." 
If  a  reasonable  man  so  placed  would  have 
been  aware  of  such  withdrawal.  If  the  party 
assailed  has  eyes  to  see.  he  must  see  and  if 
be  has  ears  to  hear,  he  must  hear.  He  has 
no  right  to  dose  his  eyes  or  deaden  his  ears. 

Thla  brings  us  directly  to  the  consideration 
of  the  point  In  the  case  raised  by  the  charge 
of  the  court  to  the  jury.  While  the  deceased 
had  eyes  to  see  and  ears  to  hear,  be  had  no 
mind  to  comprehend,  for  bis  mind  was  taken 
from  him  by  the  defendant  at  the  first  as- 
sault. Throughout  this  whole  affray,  it  must 
be  conceded  wat  the  deceased  was  guilty  of 
no  wrong,  no  violation  of  the  law.  When  he 
attemptra  to  kill  the  defendant,  he  thought 
he  was  acting  in  self-defense,  and,  according 
to  his  lights,  he  was  acting  in  self-defense. 
To  be  sure  those  llehts  supplied  by  a  vacant 
mind,  were  dim  and  unsatisfactory ;  yet  they 
were  all  the  deceased  had  at  the  time,  and 
not  only  were  furnished  by  the  ^fendant 
himself,  but  the  defendant  In  famishing 
them,  forcibly  and  unlawfully  deprived  the 
deceased  of  others  which  were  perfect  aod 
complete.  But  where  does  the  defendant 
stand?  It  cannot  be  said  that  he  was  guilty 
of  DO  wrong,  no  violation  of  the  law.  It  was 
be  who  tame  the  vicious  attack.  It  was  he 
who  was  guilty  of  an  unprovoked  and  mur- 
derous assault.  It  was  he  who  unlawfully 
brouebt  upon  himself  the  necessity  for  kill- 
ing the  deceased.  It  cannot  be  possible  that 
in  a  combat  of  this  character  no  crime  has 
been  committed  against  the  law.  Tet  the  de- 
ceased has  committed  no  offense.  Neither  can 
the  defendant  be  prosecuted  for  an  assault  to 
commit  murder,  for  the  assault  resulted  in 
the  commissinn  of  a  homicide  as  a  part  of 
the  affray.  For  these  reasons,  we  consider 
that  the  defendant  cannot  be  held  guiltless. 
Some  of  the  earlier  writers  hold  that  one  who 

fives  the  Qrst  blow  cannot  be  permitted  to 
111  the  other,  even  after  retreating  to  the 
wall,  for  the  reason  tiiat  the  necessity  to  kill 
was  t»oUjght'apon  himself.  1  Hawk.  P.  C. 
87.  While  the  humane  doctrine,  and  espe- 
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cially  the  modem  aoctrlne,  li  more  liberal 
to  the  assailant,  and  allows  him  an  oppor- 
tunity to  withdraw  from  the  combat,  if  it  is 
done  in  good  faith,  yet  it  would  seem  that, 
under  the  circumstances  here  presented,  the 
more  rigid  doctrine  should  be  aoplied.  The 
defendant  not  only  brought  upon  himself  the 
necessity  for  the  kllllDjg,  bnt.  In  addition 
thereto,  brought  upon  himself  the  necessity 
of  killing  a  man  wholly  innocent  in  the  eyes 
of  the  law ;  not  onlv  wnolly  innocent  as  be* 
log  a  person  naturally  non  compot,  but  wholly 
innocent  by  t>eing  placed  in  this  unfortunate 
condition  of  mind  by  the  act  of  the  defend- 
ant himself.  We  conclude,  therefore,  that 
the  instruction  contains  a  sound  principle  of 
law.  The  defendant  was  the  first  wrongdoer. 
He  was  the  only  wrongdoer.  He  brought  on 
the  necessity  for  the  killing,  and  cannot  be 
allowed  to  plead  that  necessity  against  the 
deceased,  who  at  the  time  was  non  oompoa  by 
reason  of  defendant's  assault.  The  citations 
we  have  taken  from  Hale,  the  Ohio  case,  and 
the  Nerada  case  all  declare  that  the  assailant 
must  notify  the  assailed  of  his  withdrawal 
from  the  combat  in  good  faith  before  he  will 
be  justified  In  taking  life.  Here  the  defend- 
ant did  not  so  notify  the  deceased.  He  could 
not  notify  him,  for  by  his  own  unlawful  act 
lie  had  placed  it  out  of  his  power  to  give  the 
deceased  such  notice.  Under  these  circum- 
stances he  left  no  room  In  hie  case  for  the 
plea  of  self-defense. 

2.  The  court  gave  the  following  lostmc- 
tion  to  the  jury  as  to  the  law  bearing  upon 
the  facts  of  the  case:  "And  no  man  by  bia 
own  lawless  acts  can  create  a  necessity  for 
acting  in  self-defense,  aod  then  upon  killing 
the  person  with  whom  be  seeks  the  difficulty, 
interpose  the  nlea  of  aelC-defense,  subject  to 
the  qualification  next  hereinafter  set  out 
The  plea  of  necessity  is  a  shield  for  those 
only  who  are  without  fault  in  occasioning  it 
and  acting  under  It.  The  court  instructs  the 
jury  that'if  you  are  satisfied  that  there  was 
quarrel  between  the  defendant  and  de- 


ceased, in  which  the  defendant  was  the  ag- 
gressor, and  flret  assaulted  the  deceased 
means  or  force  likely  to  produced  and  actu- 
ally producing  great  bodily  injury  to  tbe  de- 
ceased, and  that  the  defendant  thereafter  in 
the  same  quarrel  fatally  shot  the  deceased, 
then  you  must  find  the  defendant  guilty, 
subject  to  this  qualification,"  This  instruc- 
tion appears  to  have  been  given  subject  to 
some  qualification,  and  as  to  the  extent  and 
character  of  the  qualification  the  record  is 
not  plain.  But,  whatever  it  may  have  been, 
the  vice  of  tbe  iostruction  could  not  be  taken 
away.  Tbe  instruction  is  bad  law,  and  oo 
explanation  or  qualification  could  validate 
it.  It  is  not  trne^at  the  plea  of  necessity 
is  a  diield  for  those  only  who  are  without 
fault  in  occasioning  it  and  acting  under  it. 
As  we  have  already  seen,  this  is  the  rigid 
doctrine  declared  by  Bergeat^  Hawkins,  but 
not  tbe  humane  doctrine  of  liord  Hale  and 
modern  authority.  The  latter  portion  of  the 
instruction  is  in  direct  coofiict  with  the  Stof' 
fer  Com.  already  cited,  where  the  declaration 
of  the  same  princi  pie  in  a  somewhat  different 
form  caused  a  reversal  of  the  judgment.  It 
was  there  said :  "If  this  Is  a  sound  view  of 
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the  matter,  the  flonditlon  of  the  aocuaed 
would  not  have  been  bettered  if  he  had  fled 
for  miles,  and  had  finally  fallen  down  with 
exhaustion,  provided  Webb  was  contlnuoufl 
in  h  is  efforts  to  overtake  him.  But  this  view 
Is  consistent  with  neither  the  letter  nor  the 
spirit  of  the  legal  principle."  The  instruc- 
tion assumes  that,  if  the  defendant  was  the 
aggressor,  the  quarrel  could  subsequently  as- 
■ume  no  form  or  condition  whereby  the  de- 
fendant would  be  justified  In  taking  the  life 
of  the  party  assailed.  The  law  of  eelf-de- 
fense  is  to  toe  contrary,  and  i»  clearly  recog- 
nized to  the  contrary  by  the  provision  of  the 
penal  code  to  whiui  we  have  already  re- 
ferred. 

8.  ThecourtalsogavetheJnrTthefollow- 
Ing  instruction  to  guide  them  In  their  de- 
liberations :  "If  you  find  from  the  evdience 
that,  prior  to  the  time  of  the  shootinf;  of  the 
deceased  by  the  defendant,  they  bad  a  quar- 
rel and  altercation,  and  that  the  defendant 
stamped  or  kicked  the  deceased  In  the  face, 
and  that  defendant  tliereafter  really  and  In 
good  faith,  although  he  was  the  assailant, 
endeavored  to  decline  any  further  struggle 
before  the  homicide  was  committed,  and  tuat 
[after  the  first  assault  had  ceased,  and  there 
had  an  Interval  elapsed  between  said  first  as- 
sault and  the  final  assault,  making  said  as- 
saults respectively,  although  in  some  degree 
related  to  eadi  otiier,  yet  substantially  dis- 
tinct transactions,  each  attended  with  itd  own 
separate  clrcamstances]  the  deceased  pro- 
cured bis  gun,  and  made  such  an  attempt  to 
shoot  defendant  as  gave  the  defendant  reason- 
able ground  to  apprehend  and  fear  the  de- 
ceased waa  about  to  take  his  life,  or  do  him 
great  bodily  injury,  and  that,  acting  under 
such  reasonable  apprehension  alone,  defend- 
ant shot  the  decMued,  then  you  will  acquit 
the  defendant ;  and  this  will  be  your  duty, 
notwithstanding  the  defendant  may  have 
been  in  the  wrong  in  first  assailing  or  attack* 
Ing  the  deceased."  That  portion  of  the 
charge  inclosed  in  brackets  embodied  a  modi- 
fication of  the  original  charge,  as  asked  by 
counsel,  and  we  think  should  not  have  been 
inserted.  It  had  a  tendency  to  mislead  the 
Jury,  and  the  Instruction  was  perfectly  sound 
without  it.  The  question  as  to  the  capacity 
of  the  deceased's  mind  to  understand  and  ap- 
preciate was  not  an  element  involved  in  this 
charge,  and  with  that  the  court  was  not  then 
dealing;  but,  by  the  modification,  it  de- 

firived  ttie  defendant  of  the  right  to  go  be- 
ore  the  Jury  upon  the  plea  of  self-defense, 
if  there  was  but  one  assault  which  led  up  to 
the  homicide.  The  right  of  defendant  to  act 
In  self -defen.]e  was  In  no  way  dependent  upon 
the  commission  of  two  assaults.  If  there  was 
but  one  aswult  which  caused  the  combat, 
even  though  that  assault  was  a  part  of  the 
combat,  and  was  made  by  the  defendant,  still 
be  had  the  right  of  self-defense  if  hts  subse- 
quent conduct  was  such  as  to  indicate  to  the 
assaulted  party  that  he  had  withdrawn  in 
good  faith  from  the  struggle.  The  effect  of 
the  modification  was  to  plainly  intimate  to 
the  jury  that,  If  the  whole  of  the  affray  was 
but  one  connected  quarrel  or  altercation, 
then  the  defendant  under  no  possible  set  of 
elrcumstancm  could  be  justified  in  law  In 
88  UB.  A. 


killing  his  adversary.  This  Is  wnmg.  A* 
to  the  true  solution  of  the  question  by  tte 

jury  which  the  court  was  then  diseoasing.  ft 
was  entirely  immaterial  whether  or  not  umr 
was  one  or  two  assaults. 

We  think  the  questions  we  have  discussed 
dispose  of  all  material  matters  raised  apo» 
the  appeal. 

For  the  foregoing  reasons,  the  judgment  oad 
order  are  revened,  and  the  cause  rernanded  for 
a  new  trial. 

We  concur :  Beat^.  Oh.  J.;  Hmrri— , 
J.;  McFarlud.      V&a  Fleet*  J, 


Kathryn  BINNOTT,  Betpl,, 

V. 

J.  F.  COLOHBET.  Treasurer  of  Ban  Joe^ 
Appt. 


.CW.  J 


1.  The  sl^lflcanee  of  the  word  "Ub- 

dergarten**  U  within  Judicial  cogobeaDoe. 

2.  Kindergarten  claases  may  be  la- 
■traetedlB  separate  lialldtngs  audao 
studies  exeept  those  of  the  Uader^ 
ffaxten  system  tanght  la  such  clues, 
under  PoL  Code,  I  1066,  providioK  tbat  otbet 
studies  mar  he  authorlxed  br  tlie  board  of  ed- 
ur«tloD  bat  not  to  the  neglect  or  ezclutioD  of 
Btudtes  named  to  secUon  10B.  as  seetloD  IMS  onlr 
requires  those  brancbea  of  study  "  in  the  severs) 
gndes  In  which  each  may  be  required." 

8.  A  certificate  to  teach  In  a  kinder- 
garten Is  snfilclent  under  PoL  Code,  I  1771. 
88  a  certlfloate  to  teach  sbninch  of  education  re- 
quired by  a  city  board  of  education  where  sncfa 
board  has  adopted  the  kindergarten  as  part  of 
the  public  school  syetem,  and  no  other  certificate 
need  be  obtained  in  such  case. 

4.  A  ftand  for  the  support  of  prlmaxr 
and  grammar  schools  may  be  lawfully 
used  to  paysalarleeot  teachers  In  a  kindersarteo 
wblali  has  bean  duly  adopted  as  part  of  the  pub- 
lie  primary  schools,  although  when  the  money 
was  raised  by  tax  the  kindencanen  had  no  ez- 
Istenoe  In  those  sohoola 

(April  «9,  iaS6.) 

APPEAL  by  defendant  from  a  judamftit  of 
the  Superior  Court  for  Santa  Clrna  County 
awarding  a  mandamus  to  compel  him  to  pay 
money  alleged  to  be  d  ue  to  plaintiff  for  services 
as  teacher  id  the  public  schools.  Affirmed. 

The  facts  are  stated  In  the  commissioner's 
opinion. 

Messrs.  Horehonse.  Tnttle  A  Rich- 
ards for  appellant.   

Meatra.  WUcoz  ft  Pattoa  and  H.  A. 
Mason  for  respondent. 

Britt,  C,  filed  the  following  opinion: 
Appeal  by  defendant  from  a  judgment 
awardine  a  peremptory  writ  of  mandate  re- 
quiring him,  as  treasurer  of  the  city  of  San 
Josfe.  to  pay  a  warrant  drawn  on  htm  by  tbe 


Nora.— For  kindergartens  as  part  of  the  pablie 
snhool  system,  see  He  Kindergarten  SfdioolB  (.Colo.» 
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board  of  education  of  tbeichool  district  con- 
stituted by,  and  In  turn  oomprislDg,  said 
city,  la  favor  of  plalatlfl  for  services  ren- 
dered by  her  as  teacher  in  a  certain  kinder- 
garten school  of  the  district.  From  the  agreed 
statement  of  facts  on  which  the  case  was  sub- 
mitted in  the  court  below,  the  following 
matters,  amon^  others,  appear :  Bald  board 
of  education  is  chosen  under  the  proTlslons 
of  the  ctiarter  of  the  city  of  San  Josd  (Stat 
1873-74,  p.  895),  as  required  by  section  1616 
of  the  Political  Code.  The  power  to  employ 
teachers  in  the  district  is  vested  in  such 
Ijoard  exclusively.  Since  November  36,  1893. 
plaintiff  has  been  the  holder  of  a  special 
certificate  issued  to  iier  by  the  county  board 
of  education  of  Santa  Clara  county,"  by  the 
terms  of  which  plaintiff  Is  "entitled  to  teach 
any  kindergarten  class  of  the  public  schools" 
in  said  county.  She  has  no  other  teucher'a 
certificate.  On  December  8,  1893,  said  city 
board  of  education  adopted  the  following 
order:  "Resolved,  thftt  the  kindergarten 
system  be,  and  the  same  is  hereby,  adopted 
as  a  special  study  to  be  taught  iu  the  public 
Bcliools  of  the  school  district  of  the  city  of 
8aa  Job6.  in  the  county  of  Santa  Clara,  and 
that  classes  be  organized  wherein  such  spe- 
cial study  shall  be  solely  taught.  Be  it  fur- 
tlier  resolved,  that  no  teacher  be  employed  to 
teach  such  classes,  and  to  teach  such  special 
study,  unless  such  teacher  shall  l>e  provided 
with  a  special  certificate,  issued  by  the  proper 
authority,  authorizing  the  bolder  thereof  to 
teach  the  kindergarten  system  as  a  special 
study  in  the  public  schools  of  said  school 
district,  and  to  teach  kindergarten  classes 
in  said  schools ;  and  that  no  other  certifi- 
cate he  reauired. "  Thereupon  said  city  board 
of  education  caused  kindergarten  classes  to 
be  organized  wherein  such  special  study  is 
solely  taught  in  separate  school  buildings 
devoted  to  that  purpose.  About  December 
11,  1898,  plaintiff  was  employed  by  said  city 
board  as  teacher  In  one  of  the  kiudergarten 
Bchools  so  established,  foraterm  commencing 
on  that  date,  and  to  end  June  80,  1894,  and 
performed  the  daties  pertaining  to  such  em- 

Sloyment  from  the  commencement  thereof  to 
annary  S,  1894,  and  earned  duriog  that  time, 
at  the  agreed  rate^f  compeosation,  the  sum 
of  $67.50.  For  this  sum  said  board  drew  its 
-warrant  in  plaintiff's  favor  on  defendant,  as 
treasurer  of  the  city,  against  the  fund  In  his 
hands  known  as  the  "Grammar  and  Primary 
School  Fund,  "which  warrant,  upon  presenta- 
tioD,  be  refused  to  pay ;  hence  this  proceed- 
ing. Bald  fund  consists  of  alt  moneys  levied 
and  collected  by  the  city  of  San  Jos£  for 
school  purposes  within  its  limits  other  than 
for  the  maintenance  of  high  schools.  Defend- 
ant, as  treasurer,  holds  money  belonging  to 
■ueh  fund,  several  tiinusands  of  doflara  in 
amount,  which  was  collected  by  the  munici- 
pal authorities  as  a  tax  upon  the  property 
■within  the  city  for  the  purposes  of  said  fund. 
At  the  time  of  the  levy  of  such  tax  those  au- 
thorities ftbe  common  council,  we  assume) 
**  failed,  refused,  and  neglected  to  levy  any 
separate  tax  for  kindergarteo  schools,  as 
aucb,  in  the  citr."  Appellant  maintains,  as 
we  understand  Ills  argnraent,  that  the  board 
of  education  had  no  power  to  adopt  the  reso- 
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lution  of  December  8,  1808;  that,  if  it  had 
such  power,  still  the  kindergarten  classes 
form  no  part  of  the  grammar  and  primary 
school  system  of  the  district,  and  hence  mon> 
eys  raised  for  the  support  of  the  grammar  and 
primary  schools  cannot  be  used  to  pay  for 
instruction  of  the  kindergarten  classes;  and, 
if  It  be  held  that  the  kindergarten  Is  part  of 
the  primary  schools,  yet  the  Judgment  is 
wrong,  because  plaintiff  had  no  certificate 
authorizing  her  to  teach  in  those  schools. 

The  case  does  not  disclose  the  character  of 
Instruction  had  In  view  by  the  terms  of  the 
resolution,  further  than  tlie  same  may  be  In- 
ferred from  the  word  "  kindergarten  but  we 
think  we  may  take  judicial  cognizance  of  its 
signiflcaace,  as  the  supreme  court  of  Colo- 
rado has  apparently  done.  Be  Kindergarten 
School*,  18  Colo.  2M,  19  L.  R.  A.  469.  Thus 
informed,  we  find  that  the  term  "kindergar- 
ten" {meaning  literally  "a  garden  of  child- 
ren") was  devised  by  Friedrich  W.  A.  Proe- 
bel,  German  philosopher  and  educator,  to 
apply  to  a  system  which  he  elaborated -for  the 
instruction  of  children  of  very  tender  years. 
"Children's  garden"  ought  to  be  taken  in  its 
allegorical  sense.  The  child  is  a  plant,  the 
school  is  a  garden,  and  Froebel  calls  teachers 
"  gardeners  of  children. "  Compayre,  History 
of  Pedagogy,  ^  587,  Payne's  translation. 
"He  saw  that  the  child's  inborn  desire  for 
activity  manifests  itself  in  play,  and  that 
children  lore  to  play  together.  His  system, 
therefore,  guides  this  iocHnatioo  Into  organ- 
ized movement,  and  invests  the  games  (un- 
known to  the  child)  with  an  ethical  and 
educational  value,  teaching,  besides  physical 
exercises,  the  habits  of  discipline,  self-con- 
trol, harmonious  action  and  purpose,  togetbw 
with  some  definite  lesson  of  fact."  Hennen- 
Bchein's  Cyclopaedia  of  Education,  p.  169. 
The  law  governing  the  boud  warranted  its 
action  in  adopting  such  a  system  into  the 
methods  of  the  schools  under  its  supervision, 
whether  we  look  to  the  same  as  written  in  the 
city  charter  or  in  the  political  code,  and  it 
need  not  be  dotermined  which  oontrols,  if 
either  la  exclusive  of  the  other,  as  seems  to 
be  held  by  the  appellant.  The  city  forms  a 
school  district  governed  by  tbe  city  board  of 
education.  Pol.  Code,  g  1576,  amended 
Stat.  1893,  p.  345.  It  Is  declared  by  tbe 
charter  that  tbe  board  of  education  shall  have 
power  "to  make,  establish,  and  enforce  all 
necessary  and  proper  rules  and  regulations, 
not  contrary  to  law,  for  the  government  and 
managementof  the  public  scliools  within  the 
said  city,  and  for  carrying  into  effect  laws 
relating  to  education,  .  .  .  and  to  deter- 
mine the  course  of  study  and  mode  of  in- 
struction to  tM  pursued  in  said  schoola" 
Stat.  1873-74,  p.  415.  By  section  1665  of 
the  Political  Code,  amended  in  1898,  instruc- 
tion in  certain  branches  of  study  is  made 
compulsory  "in  tbe  several  grades  in  which 
each  may  be  required  ;"  and  section  1666.  also 
then  amended,  reads:  "Other  studies  may 
be  authorized  by  tbe  board  of  education  of 
any  county,  city,  or  city  and  county  :  but  no 
such  studies  shall  be  pursued  to  the  neglect 
or  exclusion  of  the  studies  in  the  preceding 
section  specified."  SUt.  1698,  p.  954.  Sec- 
tion 1017,  BUbd.  9,  and  section  1669  (amend«<r' 
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In  1893),  of  the  eame  Code,  are  cootrolllng 
in  the  c\tr  of  Su  3oa6  u  fliwwbera.  They 
proTide  for  the  admlHioa  of  Ghlldran  to 
klDdergarten  cluees  "  Id  cltlei  ud  towns  In 
which  the  klndergartea  has  been  adopted,  or 
may  hereafter  be  adopted,  as  part  of  the 
public  primary  Bchools"  (Btat.  1893.  pp. 
240,  26S,  264),  thos  recognizing  that  the 
proper  govemioc  body  may  adopt  the  kin- 
dergarten  as  an  mtegral  put  of  tiie  prlmaiy 
Bchoola. 

Binoa  the  *  kindergarten  Bystem*  has  for  its 
object  purposes  above  briefly  Indicated, 
and  as  those  purposes  seem  appropriate  for 

ftursuit  in  the  primary  scboola,  and  as  the 
aw  erldently  contemplates  that  such  system, 
when  adopted,  shall  be  regarded  "as  part  of 
the  public  primary  schools,"  we  consider 
that  the  kindergarten  classes  mentioned  in 
the  resolntfon  of  the  board  of  education  be- 
came, when  (ffganlzed,  classes  in  the  primary 
schools  of  the  district.  The  mere  fact  that 
Burb  classes  were  inBtructed  In  separate  build- 
ings, and  that  the  special  study  mentioned 
in  the  resolution  was  "solely  taught"  In  those 
classes,  does  not  render  such  course  ob- 
noxious to  the  restrictive  clause  of  section 
1606,  Pol.  Code,  as  supposed  by  counsel  for 
appellant.  It  may  well  oe  that  the  branches, 
some  or  all  of  tbem,  epecified  io  the  preced- 
ing section  1655,  are  not,  and  should  not  be, 
required  in  the  grade  to  which  the  kfnder- 
garteo  classes  properly  belong,  and,  if  so, 
are  not  compulsory  under  that  section  ;  be- 
sides, turn  constat  but  that  the  chihiren  In  the 
kindergarten  Irho  have  sufflcfent  capacity 
may  receive  in  other  classes  and  other  build- 
ings instruction  In  such  of  the  studies  named 
in  section  1665  as  their  minds  are  prepared 
to  compreheud. 

But  It  doea  not  follow,  because  the  pro- 
vision made  by  the  board  for  the  klnder- 

Sarten  system  incorporates  such  system  into 
le  primary  schools  of  the  district,  that, 
therefore,  tbe  plaintiff  must  have  acertificate 
authorizing  her  to  teach  the  whole  primary 
school  course  before  she  could  be  eligible  to 
employment  as  a  teacher  in  the  kindergarten. 
Under' section  1771,  Pol.  Code,  the  county 
board  of  education  has  authority  to  grant 
certificates,  valid  for  six  years,  which  entitle 
the  holder  to  teach  such  special  branches  as 
may  be  required  by  city  boards  of  education. 
In  this  instance  the  plaintiff  held  acertificate 
entitling  he*  to  teach  kindergarten  classes, 
and  tile  city  board  has  required  Instruction 
apptopriate  to  such  classes  as  a  "special 
branch, "  We  see  do  conQict  between  the 
portion  of  said  section  1771  referred  to  and 
sectioDS  e  and  7*  of  article  9  of  the  Constitu- 
tion of  the  state.  The  certificate  of  fitness 
to  teach  any  kindergarten  class  in  the  case 
before  us  is  a  certificate  of  fitness  to  teach  a 
special  branch  of  study  in  the  primary 
Bcfauols;  she  was  employed  to  teach  that 

*8ectlon  8  makes  tiie  public  soboot  system,  (rram- 
mar  Rnd  prlmar;,  and  hlHh  sohoolB,eTODinfrflcbools, 
nonnal  eotiools,  and  technical  scfaools,  and  section 
T  SSTS!  "The  Tconnty  superintendeDts  and  tbe 
oounty  boards  of  ednoatlon  sball  have  the  oontrol 
ot  tbe  examination  of  teaObers  and  tbeirnintingof 
teachers*  eertfflcates  within  their  reapeoUve  juris- 
diittloiM." 
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branch,  and  none  other,  and  could  not  have 
been  lawfully  required  to  rfve  instraction 
in  any  other;  and  no  provision  of  law  ia 
brought  to  our  attention  which  reauirea  the 
plaintiff  to  hold  a  certificate  of  qualification 
to  teach  any  subject  which  ime  was  cot 
legally  bound  to  teach  if  pupils  should  of- 
fer themselves  for  Instruction  therein.  Tbe 
fund  in  the  hands  of  appellant,  and  against 
which  tbe  warrant  In  plaintiff's  favor  was 
drawn,  is  subject  to  the  disposition  of  tbe 
board  of  education  for  tbe  payment  of  the 
proper  expenses,  iocludlng  teaiaen*  salaries 
of  the  grammar  and  primary  schools  of  tb« 
city ;  and  since  as  we  hold  the  kindergarten 
is.  In  virtue  of  the  wder  of  the  boara.  in- 
corporated as  a  substantive  part  of  the  pri- 
mary schools,  the  fund  was  lawfully  drawn 
upon  to  pay  the  compensation  due  tbe  plaia- 
tifl  for  trachiog  toe  kindergarten  claaseo 
(see  sections  61-^  of  the  city  charter ;  Stats. 
1873-74.  p.  417),  and  It  is  immaterial  that 
the  kindergarten  classes  or  system  had  no 
existence  in  those  schools  at  the  time  tbe  tax 
to  raise  the  fund  in  question  was  levied. 
The  judgment  ahould  be  afllrmed. 

We  concur :  HaynM.  0.;  Bdeher.  0, 

Per  Cnriajn: 

For  the  reasons  given  In  the  foregoing 
opinion  the  judgment  it  affirmed. 


Giovanni  GIRAUDI,  Rapt., 

V, 

ELECTraC  DIPROVEMENT  CO.,  OP  SAN 
JOBS.  Appt. 

I  Cal.  » 

1.  mbMlns  eleetFl«  light  wlreaoTertlM 
metallic  roof  orabotel  .wbere  perwms 
may  come  In  contact  with  tbenst  without 
ralBlQir  tbem  blfch  enough  to  prevent  auoh  con- 
tact. Is  ■uffioteDt  proof  of  negltgeoce  la  case  of 
Injury  to  a  person  br  andeotrie  ihook  fromsncb 
wires. 

2.  Waat  of  ordinary  .care  of  an  em- 
ploye In  a  hotel  In  going  out  on  a 
metallic  roof  In  a  dark  night  with  his 
employer  to  secure  signs  wblch  seemed  to  be  en- 
dangered during  a  heavy  caIn,  and  oomiog  la 
contact  with  elootrlo  light  wires  which  he  knew 
were  above  the  roof,  but  which  be  may  not  have 
known  to  be  dangerous,  is  a  question  for  tbe 
Jopy, 

8.  On*  who  is  ignorant  of  the  danger 

that  may  rebult  from  contact  with  electno  light 
wires  over  tberoofofa  buBdlng  in  whli^  be  to 
employed,  to  not  reqnlred  to  exeralse  the  same 
degree  of  care  that  would  be  required  if  he  knew 

the  danger. 

4.  AUowlnga  Witness  to  glTe  an  opin* 
Ion  as  to  negllgeooe  fsnot  ffcound  tta  rereisal. 
If  tbe  facta  were  fnlly  diown.  and  the  nesUgeoce 
fully  proven  by  Other  evidence.   

Non.— Vor  dangeraos  eleotrlo  wires  on  rooft.  aes 
kIso  Clements  v.  XjOuUana  Blectrlo  Light  Co.  (Laj 

16  L.  R.  A.  IS;  lUrngsworth  v.  Boston  Eleotrlo  Light 
Co.  (Ma8».>  25  L.  B.  A.  BBii  and  Rector  v.  Bostoo 
Sectrlc  Light  Co.  (Haaaj  »I«.B.  A.  «6t| 
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ft.  A  prammptton  that  tlw  pnbUe  know 
Wiowgh  of  •toetrloltj'  to  avoid  the  daoger 
II  DOtflEMtad  toy  the  owra  fiwt  that  Mine  per- 
'ma  ow  ttaat  agoiar. 

(Ai>rua,uaw 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Baota  Clara  County 
In  favor  at  plaintiff  in  an  action  brought  to  re- 
Gorer  damages  for  persoual  Injuries  alleged  to 
bare  been  caused  by  defendant's  negligence. 
Afflrmtd. 
Tbe  facts  are  stated  in  the  opinion. 
Jfr.  John  B.  Rtehardst  for  appellant: 
Negligence  is  the  omission  to  do  Bomethlng 
which  a  reasonable  man,  guided  by  those  con- 
stderatloDs  which  ordioanly  rerufate  the  con- 
duct of  human  affairs,  would  do,  or  doing 
something  which  a  prudent  and  reasonable 
man  would  not  do. 

Deering,  Neg.  g  1,  p.  86;  Beach,  Cootrib. 
Neg.  p.7etteg. 

Plaintiff  knew  that  those  electric  wires  were 
open  the  rooL  He  knew  that  they  crossed  it 
from  the  street  to  the  rear  of  tbe  building  near 
the  point  where  he  ascended.  He  knew  that 
those  wires  carried  the  current  of  electricity 
which  lighted  the  building  below.  He  knew 
that  tbe  lights  were  burning  at  the  time.  He 
knew  tiiat  the  night  was  e^essively  dark  and 
windy  and  rainy;  that  signs  were  being  blown 
down  and  other  exposed  property  disturbed  or 
destroyed.  He  was  not  a  stranger  to  tbe 
properties  of  electricity  for  be  had  seen  it  in 
daily  useon  these  same  premises  for  more  than 
a  year.  Knowing  all  these  facts,  was  his  act 
in  going  upon  tD«  roof  in  the  manner  and  at 
^e  time  he  did  and  either  walking  or  stum- 
bling against  those  wires  the  set  o7a  prudent 
and  reasonable  man?  We  submit  that  it  was 
not. 

Baltimore  <ft  0.  R.  (h.  t.  Whitaere,  33  Ohio 
St.  627;  4  Am.  &  Eng.  Eneyclop.  Law,  p.  74, 
and  cases  cited  In  note  i\  4  Am.  &  Eng. 
EncTclop.  Law,  p.  23,  and  cases  cited  in  note 
2\  1  Shearm.  &  Redf.  Neg.  4tb  ed.  p  56, 
113,  n<fU  4;  Beach,  Contiib.  Neg.  pp.  89, 40, 
and  cases  cited. 

One  may  testify  a?  to  matters  of  science,  as 
to  correct  methods  of  performing  acts,  but  the 
deduction  of  negligence  In  tbe  defendant  from 
his  evidence  It  is  error  to  permit  him  to  make, 

Lawson,  Expert  Ev.  pp.  607-516. 

The  public  who  recdTe  the  benefits  of  con- 
venience and  comfort  ftom  tbe  supply  of  the 
commodity  are  presumed  to  know  enough  of 
tbe  nature  of  tbe  element  to  avoid  the  clangers 
which  mnst  arise  out  of  its  practical  use. 

1  Sbearm.  &  Redf.  Neg,  ^  12,  and  cases 
died. 

Mmn.  D.  W.  Herrlncton  and  Charlea 
Obhrk,  for  respondent: 

Even  if  plaintiff  knew  the  preposterous  man- 
ner in  which  the  defendant  managed  its  busi- 
ness In  locating  tbe  wires  and  leaving  them 
without  inspection,  eta,  It  does  not  follow 
that  a  nonsuit  should  have  been  granted. 

Mcms  V.  AbrlA  Pacific  Coatt  B.  Oo.  78  Cal. 
4tt(;  IlKnDjpwHi,  Bleetrlcity.  %  66. 

&oowleuge  la  a  material  factor  in  determin- 
ing whether  one  li  guilty  or  not  of  contribu- 
tofy  negligence. 


ParroU^.  WdU,  82  U.  B.  15  Waa  684.  SI  L. 
ed.  910. 

Templ«k  J.,  dellvned  the  opinion  of  the 

court : 

This  action  Is  tor  damages  for  injuries  re* 
ceived  through  an  electric  shock  caused  by 
the  negligence  of  defendant.  Plaintiff  was 
employed  as  dish  washer  In  an  hotel  and 
restaurant  at  San  Jos6,  kept  by  one  LamoUe. 
The  house  was  lighted  by  Incandescent 
lights,  furnished  by  defendant.  The  wires 
passed  over  tbe  bouse  from  the  southeast  cor- 
ner, where  they  descended  from  tbe  Henslcy 
House  to  the  apex  of  the  nmf.  At  the  south- 
east cwner  it  was  twelve  feet  above  the  roof. 
At  tbe  ridge  of  the  roof  the  wires  were  eigh- 
teen inches  high,  and  ran  thence  diagonnily 
over  the  northern  slope  of  the  roof  for  sixty 
feet,  at  an  average  height  of  two  feet,  to  a 
point  on  the  nortn  fire  wall,  where  they  de- 
scended on  tbe  outside  of  tbe  wall  to  tha 
transformer.  Those  wires  were  part  of  a  cir- 
cuit of  1,000  lights,  and  carried  1,000  volts, 
which  was  reduced  at  the  transformer  to  50. 
The  wires  were  erected  while  plaintiff  waa 
employed  at  the  Lamolle  House.  Plaintiff 
did  not  see  the  workmen  place  them  over 
tbe  roof,  but  saw  where  they  came  down  tha 
north  wall.  After  the  wires  bad  been  erected, 
plaintiff  was  on  tbe  roof  for  a  few  minutes, 
to  assist  In  placing  Lamolle's  signs.  Ona 
WAS  at  the  southeast  corner  of  the  building, 
and  one  at  the  southwest  comer.  This  was 
in  the  daytime,  and  was  the  only  occasion  on 
which  plaintiff  had  been  upon  the  roof  before 
the  accident.  At  that  time  the  wires  were 
dead,  and  plaintiff  had  no  reason  for  taking 
note  of  them,  and  there  is  no  evidence  which 
tends  to  show  that  he  did  so.  He  got  upon 
the  roof  then  at  the  same  point  as  upon  the 
night  of  the  accident-,  about  three  feet  west 
of  the  place  from  which  the  wires  passed 
down  from  tbe  roof  to  the  transformer.  He 
reached  the  roof  by  step-laddera  temporarily 
placed  there  for  the  purpose.  When  the  wires 
were  erected,  Lamolle  was  told  by  the  work- 
men of  defendant  that  they  were  barmlesa, 
and  be  was  not  consulted  as  to  their  location, 
nor  was  he  asked  what  use.  If  any,  was  made 
of  the  roof.  Tbe  accident  occurred  In  tha 
night  of  February  23,  1891.  It  was  dark, 
stotmy,  and  there' was  a  heavy  fall  of  rain. 
Tbe  signs  seemed  to  be  endangered,  and  La- 
molle went  upon  the  roof  to  secure  f  hem,  and 
requested  plaintiff  to  accompany  blm.  La- 
molle reached  the  roof  first,  having,  as  be 
thinks,  a  lantern,  though  plaintiff  testified 
that  be  did  not.  They  desired  to  reach  the 
southeast  comer  of  the  building,  to  do  which 
they  must  necessarily  go  over  the  wires,  or, 
passing  to  the  west  over  the  roof,  pass  under 
them  at  the  southeast  corner.  Plaintiff,  not 
knowing  or  foTgettloK  the  location  of  tbe 
wires,  came  at  once  In  contact  with  them. 
The  first  contact  was  with  his  leg.  By  tbe 
shock  he  was  thrown  down,  and  when  La- 
molle ran  to  him,  he  found  him  grasping  one 
wire  with  his  baud.  He  waa  badly  burned, 
both  In  his  hand  and  leg.  Plaintiff  had 
judgment,  and  this  appeal  la  from  the  judg* 
ment,  and  from  an  order  refusing  a  new  trial. 

The  fiiat  question  la.  Is  there  evidence 
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which  tends  to  ihow  negligence  on  the  part 
of  defendant  which  contributed  proximately 
to  the  injury  r  I  think  there  is.  Indeed,  this 
point  Is  uot  much  insisted  upon  on  this  ap- 
peal. The  question  is,  simply,  Waa  there 
any  erldence  which  it  can  be  reasonably  con- 
tended showed  such  neglect?  If  the  question 
Is  open  to  debate,  it  must  be  left  to  the  jury, 
even  though  there  is  no  conflict  in  the  evi- 
dence. The  jury  thought  such  negligence 
thonn  by  a  preponderance  of  evidence,  and 
I  think  they  correctly  found.  Defendant  was 
using  a  dangerous  force,  and  one  not  gener- 
ally understood.  It  was  required  to  use  very 
great  care  to  prevent  injury  to  person  or 

firoperty.  It  would  have  been  comparatively 
nexpenefve  to  raise  the  wires  so  high  above 
the  roof  that  those  having  occasion  to  go  there 
would  not  come  in  contact  with  them.  Not 
to  do  so  was  sufficient  proof  of  negligence  to 

Justify  the  verdict.  If  there  was  an;  excuse 
or  not  so  locating  the  wires,  it  is  on  the 
claim  that  they  were  so  covered  that  there 
was  no  danger  in  comine  in  contact  with 
them.-  The  accident  itself  proves  that  this 
was  not  sufficient,  ret  ipsa  loquitur.  The 
point  most  insisted  upon  here  is  that  plaintiff 
waa  guilty  of  contributory  negligence ;  that 
tie  knew,  or  ought  to  have  known,  of  the 
location  of  the  wires,  and  ehouM  have  taken 
care  to  avoid  them.  It  is  not  a  case  where 
the  doctrine  of  negligent  ignorance  can  ap- 
ply. Plaintiff  owed  defendant  no  duty,  and 
no  part  of  his  employment  required  him  to 
know,  or  gave  him  opportunity  to  know. 
Unless  it  can  be  held  that  be  did  tn  fact  know, 
there  was  no  evidence  vhich  even  tended  to 
show  negligence  on  his  part.  He  testified 
that  he  Imd  never  seen  the  wires  before  the 
accident,  and  did  not  know  of  their  location. 
This  probably  means  that  he  had  no  recollec- 
tion of  seeing  them.  There  was  no  testimony 
as  to  where  he  went  on  tlie  roof  when  he  was 
there  to  assist  In  placing  the  signs,  except 
that  one  was  over  the  Are  wall  at  the  south- 
east comer,  and  the  other  at  the  southwest 
corner.  He  might  have  passed  from  one  to 
the  other  without  golncr  near  the  wires.  At 
all  events  he  had  no  occasion  to  take  not«  of 
them.  He  had  no  interest  in  the  matter,  and 
no  reason  to  suppose  he  would  ever  be  upon 
the  roof  again.  It  would  be  a  hard  measure 
to  hold  one  responsible  for  knowing  everv- 
thing  he  might  observe  if  he  would  only  take 
notice,  when  he  had  no  Interest  in  taking 
heed.  ' 

Can  we  say  then,  as  matter  of  law,  and 
against  his  positive  testimony,  Chat  he  had 
notice  and  did  know  T  Even  had  he  observed 
the  wires  during  his  shtwt  visit  to  the  roof. 
It  would  be  a  question  for  the  jury  to  say 
whether  it  was  the  want  of  ordinary  care  for 
him  not  to  have  it  in  mind  on  that  occasion. 
It  is  said  that,  if  one  was  aware  of  a  fact, 
which  should  have  put  him  upon  his  guard, 
be  cannot  rebut  the  presumption  of  contrib- 
utory negligence  by  showing  that  he  mo- 
mentarily forgot  it.  This  Is  true  as  a  gen- 
eral proposition,  but,  like  all  other  rules 
upon  this  subject,  it  must  have  a  reasonable 
oonstruction.  To  forget  is  not  negligence, 
unless  it  shows  the  want  of  ordinary  care, 
and  It  is  a  question  tot  the  jury.  Illustra- 
MLR.  A. 


tions  of  this  proposition  are  found  in  th* 
cases  of  brakemen  who  are  injured  by  ob- 
structions over  or  near  the  track  of  the  road. 
They  have  been  allowed  to  recover,  althouf^ 
it  Is  shown  that  they  knew  of  the  obetniction, 
on  the  ground  that  they  cannot  be  expected 
to  retain  at  all  times  a  complete  outline  of 
the  track,  and  because,  in  the  hurry  of  their 
work,  they  would  not  be  likely  to  keep  these 
things  In  mind ;  that  is,  to  forget,  under  the 
circumstances,  did  not  prove  absence  of  or- 
dinary care.  See  Dortey  v.  PhiUim  A  C. 
Oanttr.  Co.  4S  Wis.  588. 

And,  again,  the  wires  over  the  roof  wen 
covered  with  insulating  material,  precisely 
as  the  wires  in  the  bouse  were.  It  is  claimed 
that  this  was  of  the  very  best  quality  known, 
and  that,  if  It  had  been  perfect.  It  would 
ordinarily  have  rendered  the  wires  harmlesi. 
If  it  was  not  In  good  condition,  it  was  the 
fault  of  defendant,  and  plaintiff  cannot  be 
held  to  have  bad  knowledge  of  Its  dilapidated 
condition.  It  Is  claimed  that  the  fact  that 
the  wire  was  wet  destroyed  the  insulation  for 
the  time.  But  we  cannot  presume  that  the 
effect  of  moisture  is  a  fact  generally  known, 
and  thera  waa  no  evidence  tending  to  show 
that  plaintiff  had  such  knowledge. 

It  Is  also  suggested  that  plaintiff  grasped 
the  wire  with  such  force  that  in  its  wet  con- 
dition the  insulation  was  destroyed.  If  so, 
this  would  not  prove  contributorr  negll- 

Sence,  hut  there  is  no  proof  of  Uifs  except 
lat,  when  he  was  found,  be  had  hold  of  the 
wire.  His  testimony  is  that  he  first  felt  the 
shock  In  his  leg,  and  waa  by  such  shock 
thrown  down  upon  the  wire.  His  case  must 
here  be  judged  by  the  testimony  meet  favor- 
able to  him. 

3.  Plaintiff  was  allowed,  over  the  objec- 
tion of  the  defendant,  to  ask  certain  ques- 
tions of  an  expert  electrician  as  to  what 
matters  should  be  taken  Into  consideration 
in  locating  eleotric  wires  carrying  such  cur- 
rents as  these  in  question,  and  whether  It 
was  proper  or  prudent  management  to  put 
them  so  low  over  a  metallic  roof.  The  ob- 
jection was  that  It  was  the  province  of  the 
jury  to  determine  such  matters,  and  not  a 
proper  subject  for  expert  testimony.  The 
cases  do  undoubtedly  hold  that  an  expert 
cannot  be  asked  whether  a  structure  Is  a  safe 
one,  or  whether  certain  methods  are  prudent, 
but  all  hold  that  facts  may  be  elicited  from 
the  witness  from  which  the  conclusion  in- 
evitably follows.  To  illustrate,  in  Bemi*  v. 
CentTfU  Vermont  S.  Co.,  SS  Vt.  636,  an  ex- 

ftert  was  held  not  allowed  to  testify  "that 
t  was  not  prudent  to  use  a  certain  hoisting 
apparatus  with  less  than  three  men,  on  a 
stone  of  two  tons  heft."  Yet  the  court  s&ld 
there  might  have  been  shown  "the  number 
of  men  required,  danger  in  ita  use  by  a  less 
number.  Its  safety  and  adequacy  when  prop- 
erly used,"  and  added  that  then  the  jurors 
could  as  well  decide  fm  themselves.  Of 
course,  the  point  had  been  as  effectively  de- 
cided by  the  expert  as  though  the  first  quea- 
tion  had  been  answered.  The  difference  Is 
largely  one  as  to  the  form  of  the  question; 
and,  while  I  do  not  mean  to  say  that  it  la 
Immaterial,  or  that  such  an  error  may  never 
be  cause  for  reversal,  I  do  not  think  it  abould 
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tw  so  htild  here.  The  aaawer  of  the  witaess 
ga,ve  the  facts  in  full,  and  ezplnined  what 
iDethods  would  have  been  safe.  All  this 
information  might  have  been  obtained  by 
proper  questions :  and  then  it  was  not  Very 
material  here.  The  DegHgence  of  defendant 
was  fully  proTeo  by  other  evidence.  In 
fact,  the  defense  chleQy  relied  upon  the  plea 
-of  contributoTT  negligence.  I  think  we  may 
-Mfely  coDclnae  that  the  defendant  was  not 
injured  by  the  form  of  the  question. 

3.  Appellant  also  claims  error  in  lefuslng 
two  instructioos  asked  by  him,  and  in  giv- 
ing one  at  the  request  of  plaintiff. 

iDStniction  4.  which  was  refused,  is  as 
follows:  "With  reference  to  the  use  of  the 
■agencies  of  nature,  such  as  fire,  steam,  gas, 
or  electricity,  the  court  instructs  you  that 

Srsuns  employing  such  agencies,  and  in- 
tducing  them  Into  cities  in  the  form  of 
oommodlties  for  the  public  use,  while  held 
to  a  oonsiderftble  degree  of  care  in  the  ser- 
Tlce  of  these  dangerous  elements,  are  not  re- 
-quired  to  use  such  extraordinary  care  as, 
while  it  would  render  the  element  absolutely 
bannless  under  all  conditions,  would  also 
render  its  supply  impracticable.  The  pub- 
lic, who  receive  the  Iwoeflts  of  convenience 
and  comfort  from  the  supply  of  the  com- 
modity, are  presumed  to  know  enough  of 
the  nature  of  the  element  to  aroltl  the~  dan- 
gers which  must  arise  out  of  its  practical 
use.  The  duties  of  the  person  supplying 
the  community  [commodity?]  and  of  the 
public  using  it  are  reciprocal.  Each  may 
•depend  upon  the  exercise  by  ttie  other  of 
«uch  ordinan'  knowledge  of  the  character  of 
the  comrauafty  [commodity?]  and  such  com- 
mon prudence  in  its  presence  as  the  circum- 
stances of  the  time  and  place  require."  I 
think  this  inatruction  was  properly  refused. 
The  mere  fact  tliat  some  persons  use  a  dan- 
gerous agency  raises  no  preaumption  that  the 
public  know  enough  of  its  nature  to  avoid 
the  danger  which  must  arise  from  its  use ; 
and  the  public,  aside  from  the  coDSumers 
nsine  the  commodity,  owe  do  duty  to  those 
Introducing  It;  but,  on  the  otiierhand,  It  is 
the  duty  of  those  making  a  profit  from  the 
use  of  BO  dangerous  an  element  as  electricity 
to  use  the  utmost  care  to  prevent  injury  to 
any  class  of  people  composing  the  public 
w£ich  exists  in  any  considerable  numbers. 
They  must  protect  those  possessing  less  than 
ordinary  knowledge  of  tne  cliaracter  of  the 
commodity.  If  ordinary  knowledtre  means 
that  of  the  person  of  average  intelligence, 
the  rule  contended  for  would  leave  one  half 
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the  community  partially  unprotected.  It  Is 
true,  when  the  question  is  as  to  the  tiegli- 
gence  of  the  defendant,  he  Is  entitled  to  be 
judged  in  view  of  the  knowledfce  generally — 
that  is.  almost  universally — possMsed  by  tha 
community.  The  instruction  asked  had  ref- 
erence only  to  the  alleged  contributory  neg- 
ligence of  plaintiff.  As  to  that  it  has  been 
said :  "As  there  are  different  classes  in  so- 
cieQ^,  with  widely  different  degrees  of  In- 
telli^nce,  the  plaintiff  was  not  required  to 
exercise  more  care  than  is  usual  under  sim- 
ilar circumstances  among  careful  and  pru- 
dent persons  of  the  class  to  which  he  be- 
longs." Shearm.  &  Redf.  Neg.  §  87.  In 
Maekap  v.  Nm  York  GeiU.  B.Vo.,  S5  N.  Y. 
7S,  the  court  said:  "You  would  never  ex- 
pect the  same  care  and  caution  from  the  mass 
of  ignorant  laborers  that  is  exercised  by  edu- 
cated, grave  philosophers.  The  mass  m  men 
would  not  expect  It,  and  the  law  that  re- 
quires it  is  aosurd.  He  should  be  called 
upon  for  such  care  only  as  a  man  In  his  con- 
dition in  life  would  ordfuarily  exert  under 
the  circumstances.  Does  not  a  juror  know 
what  that  is  as  well  as  a  Judse?  The  igno- 
rant and  the  unwary  are  entitled  to  the  pro- 
tection of  the  law,  as  well  as  the  wise  and 
educated.  There  Is  little  justice  in  depriv- 
ing a  man  of  his  life  for  not  exercising  more 
care  than  his  capacity  will  allow  htm  to  ex- 
ert." Tlie  same  rule  Is  applied  to  the  case 
of  children,  lunatics,  and  the  blind.  Con- 
tributory DegHgence  implies  fault  on  the 
part  of  the  person  injured.  Bometimes  It  is 
negligence  to  be  ignorant.  Such  was  not 
the  case  here. 

The  fifth  instruction  asked  by  defendant 
ought  to  have  been  entirely  rejected.  A  por- 
tion was  eiven.  Of  this  the  defendant  can- 
not complain. 

At  the  request  of  plaintiff,  the  court  gave 
the  following  instruction:  "What  consti- 
tutes reasonable  care  must  be  judged  by  the 
circumstances  of  this  case,  of  which  you  are 
the  judge.  If  he  is  ignorant  of  the  danger 
that  might  result  from  contact  with  these 
wires,  a  less  decree  of  care  was  demanded  of 
him  tjiaa  would  have  been  required  if  be 
had  been  informed  of  such  danger,"  This 
Is  also  complained  of  by  appellant.  As  ap- 
plied to  the  facts  of  this  case,  I  think  it  cor- 
rect. 

The  judgToent  and  order  are  affirmed. 

We  concur :  Boatty,  Oh.  J.;  UoFaJ^ 
Imnd,  J.;  Harrison,  J.;  Garontta*  J.f 
Hanahaw.  J.;  Van  FUet* 
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Mr.  KOCH 
and 

EASTEBN  RAILWAY  CO.  of  Mlniieaota. 
GarniBhee,  Appt. 

(  MlQD  ) 

•Property  in  the  hands  of  m  common 
eurier  In  traoBlt  to  a  place  outaUa  ot  the  state 

*Headnote  by  HiroHszj,,  J. 


Ib  Dot  aabject  to  garalebment,  lUtboort  It  la  ret 
vitblo  theststeatthodmeof  tlie  aervloactf  tb» 
garalahee  aummona. 

(Ha7lO,18S8b} 

APPEAL  hj  the  garoiabee  from  a  judgment 
of  tbe  Muoicipa)  Court  of  St.  Paul  boldiDg 
it  liable  for  tbe  value  of  certain  goods  nhicE 
were  garaished  while  in  its  possradon  far 
transport  at  ion.  Beterted, 
Tbe  facts  are  stated  in  the  opinioD. 


Nom— IffoMHttr  of  eorrferti  to  oanMhmimU 

I.  Jj»  to  debtM  and  ordinorv  bailment. 

a.  A.)jpHcatUm  of  ordinary  gamUluMnt  lam. 

b.  Test  of  oarniMhahilily, 

II.  ABto  vmptrtv  held  for  tranaporiatUm, 

a.  WhU$tn  aetwatramU. 

b.  BefenauM  after  aetiuH  Imnatt. 

Tbe  queetiOD  of  the  Itabllitr  of  the  carrier  to 
garnisbment  arises  first  with  reference  to  debts  due 
from  It  to  the  prlaclfnl  debtor  and  to  property  of 
tbe  debtor  In  Iti  hands  tor  ordlnarr  builneaa  por- 
poees,  and  second  wltb  reference  to  property 
placed  In  Ita  hands  for  the  purpose  of  transporta- 
tion. The  general  rule  deduolble  from  the  weight 
oc  authority  would  seem  to  be  that  witii  relation 
to  tbe  carrier's  proprletotshlp  of  its  property  and 
fianoblses,  and  with  relation  to  Ita  busloesB  trans, 
actions  In  which  the  ordinary  relation  of  debtor 
and  creditor  exists,  It  acts  loa  prt  rate  capacity  and 
is  subject  to  garnishment  tbe  same  as  any  indlTld- 
ual  or  oorporatlon,  butao  ffer  aa  it  performs  the 
tonetlons  ot  a  common  carrier  its  duties  are  pub- 
lic and  It  la  entitled  to  exemption  upon  tbe  same 
iwfnolple  aa  tbat  whloh  exempts  other  pnbllo  agen- 
olea. 

Genwal  questions  with  relation  to  garnishment, 
however,  are  not  deemed  to  be  witblo  tbe  scope  of 
this  note,  and  oases  In  wfa)<^  carriers  have  been 
sought  to  be  garnished,  but  which  lay  down  rules 
equally  applicable  to  uaj  otbo-  party,  bave  been 
omitted,  the  mtent  of  tbe  note  being  to  treat  siieh 
qnestlonB  of  garnishment  only  as  are  In  some  way 
alfeoted  by  the  taot  that  the  intended  garnishee  is 
aoarrfo; 

L  Ai  (o  debU  and  ordinary  ryaOmeniM. 
a.  Avpliea(ton  of  KnHnorv  gamWimcnt  bttca. 

Aa  n  general  mie  earrlm  and  oorporatloni  In 
general  are  held  liable  to  garnishment  with  rela- 
tion to  debts  and  ordinsry  tellmenta  ui^er general 
statutes  conferring  the  rights  to  samlsh  petsons 
Indebted  to  tbe  principal  debtor. 

Thus  tbe  word  "persons"  used  tai  atatates  provid- 
ing tor  gamlBbment  in  designating  what  shall  be 
subject  thereto  Includes  railroad  oompanlea  and 
other  corporations.  Baltimore  ft  0.  B.  Co.  v.  Gal- 
lahue  (1856)  12  Qratt  865,  S6  Am.  Dec.  264, 

And  that  the  term  "personalia aufflf^tly  broad 
and  oomprebenelve  to  apply  to  a  carrier  having 
any  property,  elfects,  or  estate  of  another  lu  Ub 
hands  la  assumed  as  a  matter  of  course  In  Michigan 
Gent  R.  Co.  v.  Chicago  ft  H.  L.  8.  B.  Co.  (1878)  1 
111.  App.  m;  Bates  v.  Cbfcairo,  M.  ft  Bt.  P.  R.  Co. 
(mn  eo  wis.  200, 00  Am.  Rep.  M-,  Adama  v.  Scott 
(1870)  101  Uaae.  KM. 

So  In  Bates  v.  Chicago,  M.  ft  St  P.  R.  Co..  suprd, 
the  doctrine  Is  stated  that  aa  to  debts  due  to  the 
principal  debtor  railroads  and  other  corporations 
are  subjeotto  gamlatwe  prooeaSi'the  same  aa  In- 
diTlduala.  | 
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And  In  Caldwell  v.  Stewart  (1870)  80  Jowa,  AS,  It 
was  said  that  debts  due  by  a  municipal  or  political 
corporation  are  the  only  exceptions  made  to  tbe 

operation  of  the  statute  reepecting  garnishment. 

Bo  Usssacbusetta  Rev.  Btat,  chHp.  lOB,  9  A,  pro- 
viding tbat  all  corporations  may  be  summoned  as 
trtWees,  detigna  to  place  corporations  on  the  same 
ground  as  Indlriduals  and  does  not  Inidude  rail- 
road companies  Incorporated  under  the  laws  of  an- 
other state  althougb  Id  poesessloD  of  leased  roads 
within  tbe  state.  Qoid  v.  Uousatonlo  R.  Co.  (18M> 
lOiay,  «M. 

Although  many  of  tbe  members  and  offloeta  re- 
side In  the  state  and  their  books  and  records  are 
kept  within  It.  Danforth  v.  Penny  ami  3  Uet.  SB*. 

Tbe  superintendent  of  a  railroad,  which  waa  not 
a  oorporaUon  however,  but  the  aole  propmy  ot 
the  state  anbjeot  to  tbe  power  of  tbe  l^i^ture  at 
all  timea,  was  held  not  to  be  subject  to  garnish- 
ment, such  oflJcer  being  held  to  belong  to  (bat 
class  of  puMio  agenta  such  aa  tbe  Kor<Tnor,  treas- 
urer, and  the  like  which  are  not  aubjeot  to  that 
process,  in  DObblna  v.  Oranire  ft  A  R.  Co.  (Uei)  37 
Oik£ia 

And  In  Rives  v.  Boulware  (1883)  Dudley  (Oa.) 
168,  It  was  held  that  a  oorporatlon  not  a  railroad 
company  waa  not  subject  to  garnisbment  undei 
Georgia  Statutes  ot  IBS  authorising  gamishniem 
of  any  person  or  persons  indebted  to  the  defendant 
or  who  may  have  any  money,  effects,  or  property 
ot  tbe  defendant  in  bis,  her,  or  their  hands. 

And  In  BollaodT.Ledle  (1887)  2  Harr.  (DeL)  SOS, 
It  was  held  that  a  corporation  could  not  be  sam- 
moued  as  a  garnishee  for  the  reason  that  as  It 
could  not  make  an  oath  the  statute  provided  na 
means  <tf  oompelHi^  it  to  answer. 

b.  Teat  of  ganMialHUto. 

The  Uabtlity  ot  a  carrier  to  garnishment  on  a<v 
count  of  debts  owing  to  or  property  held  belongs 
lug  to  another  depends,  as  In  ordinary  cases,  upon 
Its  direct  and  immediate  aooountability  to  tt>e 
creditor  or  owner.  Baltimore  ft  0.  B.  Co.  v. 
Wheeler  (1882)  U  Ud.  872. 

Thus,  mooe^  in  the  hands  of  an  express  com- 
pany as  bailee  accruing  to  a  railroad  company 
from  Its  earnings  are  subject  to  garnishment  at 
suit  of  creditors  of  the  railroad  company.  Jobn- 
aton  V.  Riddle  (ISSU  70  Ala.  219. 

And  a  railroad,  though  mortgaged  to  secure  the 
payment  of  certain  bonds,  may  be  garnished  with 
respect  to  Its  earnings,  before  torecloeure  or  pos- 
session taken  by  tbe  trustee,  where  tbe  mortfram 
provides  that  tiie  railroad  company  shall  be  en- 
titled to  possession,  and  the  use  of  the  road  and  lis 
rents  and  profits  until  default.  Ulisiaslppl  Vall^ 
&  W.  B.  Co.  V.  United  SUtea  Bxp.  Co.  Q87B1  81  XIL 
684. 

And  a  railroad  oompany  having  funds  in  the 
hands  of  its  engineer  under  a  contract  with  a 
contractor  for  oonstmotkm  providing  that  If  the 
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Jtfr.  G.  Welllngfton,  for  appellant: 
The  poesessioD  wbicb  a  comroon  carrier  as 
ncfa  baa  of  goods  in  transit  in  not  suffldent  to 
make  the  carrier  liable  aa  garnishee. 

Jilinoi$  Cent.  R  Co.  y.  Ccbb,  48  111.  403; 
SatetY.  (^ieago,  M.  A  St.  P.  R.  Go.  90  Wit. 
20e,  60  Am.  Rep.  869;  StaniOB  7.  Btpinond, 
4  Cush.  814;  Chotetf  y.  Minnaota  Tranter  R. 
Go,  03  Minn.  827;  TFrtfern  II.  Go.  y.  Thornton, 
GO  Ga.  300;  Midiigan  Cent.  R.  Co.  v.  Chicago 
<£  M.  L.  a.  R.  Go.  1  111.  App.  899. 
Mr.  A1t»  Hunt,  for  respODdent: 
GeD.  Btat  1878,  g  Iftn,  is  aa  follows:  "Tbe 
•ervice  of  tiie  aammona  upoo  Uie  garoisfaee 
■ball  attach  and  Und  all  tbe  property,  monej, 
or  effects  In  Ida  hands,  or  under  hu  cootrol. 


T.  Koca.  801 

belonging  to  Ibe  defendant,  ...  to  reapond 
to  floal  judgment  in  tbe  action." 

Tbe  statute  does  not  make  any  distinction 
between  common  carriers  and  otber  companiei 
or  individuals,  and  none  should  be  made. 

Adaim  v.  Scott.  104  Mass.  164;  JeaeU  t. 
Baeon,  6  Mass.  00. 

Mltehell,     delivered  the  opinion  of  the 

court: 

It  appears  that  ibe  properly  for  wbicb  the 
plaintiff  seeks  to  bold  the  garnishee  liable  was, 
at  tbe  time  of  the  aerrloe  of  the  summons,  in 
tbe  poflsesalon  of  the  garnishee,  merely  aacom< 
mon  carrier,  for  trsnaportatton  from  St  Paul, 
In  this  state,  to  Weat  BuperloT,  Wis.,  the  place 


eontraotor  Shall  fall  to  fumteh  evidence  witbln  a 
stated  time  that  all  labor  nnder  the  contract  (or  a 
•pedfled  time  bad  been  for  tben  tbe  engineer 
may  applTtheemoantdueto  the  payment  of  such 
I«bor,  to  not  subject  to  garnlahment  on  aooount 
thereof  at  suit  of  a  creditor  of  tbe  contractor, 
where  be  has  failed  to  furolah  such  evidence  of 
parment.  Tajlor  t.  BorUnstati  A  BL  B.  Oa  (UBl) 
tIowa,UL 

And  a  railroad  company  wtaloh  employs  a 'eon- 
traotor to  procure  Ita  riaht  of  way  at  a  fixed  price 
per  mile,  who  condemns  atraot  of  land  In  the  name 
of  (Ate  company,-  Is  tbe  party  Itabla  to  Oie  land 
owner  (or  compensation,  and  maylbe  gan^bed  by 
a  judgrment  creditor  of  the  land  owner  there  for.and 
where  the  amount  la  paid  to  the  sheriff  and  the 
land  ownw  appeals  and  tbe  oonpany  la  gamlabed 
by  a  oveditor  of  the  land  ownor,  tbe  eontraotor  is 
bound  to  take  nodoe  of  tbe  irarnfshment,  and  his 
payment  of  an  additional  sum  to  tbe  land  owner 
in  settlement  of  the  appeal  does  not  ezonerate  the 
company  from  liability  as  ffaroisbee  for  tbe  addl> 
ttonel  sum  In  ezoesa  of  the  award  thus  admitted  to 
have  been  doe  to  the  land  owner.  Bnobaaan 
Count;  Bank  v.  (Mar  Baplds,  L  7.  A  N.  .V.  B.  Co. 
a883)6ZIowa, 

Bo  a  oorponitloa  dolnff  boslnees  In  the  state  may 
be  Bummnned  as  eamfahee  with  respect  to  Us  own 
atock  belonglnB  to  a  atoekbolder  on  suit  by  a  credi- 
tor of  such  Btookbolder.  Chesapeake  ft  O.  B.  Co.  v. 
Paine  0817) »  Oratt.  SOtL 

And  a  tamlBbment  of  atferry  <oonipany  nodw 
eonttaet  to  Mirer  oerlafaiot  fta  mortsivs  bonds 
toa  troatee  for  tbe  benefit  of  a  debtor,  before  tbe 
delivery  was  made,  was  upheld  In  Marble  I^lls 
Ferry  Co.  v.  Spltier  (UM)  (Tez.)  2S  B.  W.  Hep.  965. 

And  hi  Vaie  v.Gowen  (WS)  ttHe.  lOi,  arallroad 
eompanyma  held  ebatnable  as  trustee  at  salt  of 
a  creditor  of  an  employe  to  whom  It  waa  Indebted 
flw  case  tumlngr  on  a  question  as  to  whether  or 
not  the  Indebtedness  was  due  absolutely. 

8o  In  BIgelow  t.  Tork  *  a  K.  Co.  (US8>  ST  Me. 
BO,  tbe  (laestHm  whether  a  railroad  company 
which  bos  oontvaoted  totosue  atookoertlfioateato 
tbe  debtor  Is  chargeable  as  trustee  waa  raised,  but 
the  case  was  decided  on  otber  grounds. 

Oamishmeat  can  not  have  tbe  effect,  bowerer,  of 
ahangmg  tbe  nature  of  a  oontraot  between  the 
garnishee  and  tbe  defendant,  or  of  preventing  the 
garnishee  ftam  perfurmlny  a  oontmot  with  a  tiilrd 
person.  BaltUnoro  AO. B,Ooi.t.  Wheeler (1888)18 
Md.8nL 

And  vbsn  two  eooneotfawiBltaoadslMn  mntnal 
AeallngswKh  each  otter  end  eatablMi  a  system  of 
through  ratea  agreelngelther  expressly  or  l>ylm- 
pUoatlen  for  a  mutual  course  of  dealing  that  eeoh 
Aould  receive  and  advance  (or  tbe  other,  tbe  rela- 
tion of  det»tor  and  creditor  between  tbem,  and  the 
eonseQuent  right  a  creditor  of  one  to  garnish 
the  otbv  depends  npoo  tbe  terms  and  ooDdtttooa 
ca  wtaloh  snob  traaeaetkMiB  were  eenduoted.  ibM. 

ML.R  A. 


So  one  of  two  railroad  oompeniea  posBeasing  coo* 
nect  log  lines  between  wblob  running  arrangements 
exist,  Btnh  aa  are  usually  adopted  by  connecting 
lines,  whereby  each  receives  from  Uie  other  car. 
loads  of  freight  and  transports  them  to  tbeir  dee- 
tlnatton  returning  the  oars  after  discharging  tbe 
freight.  Is  not  liable  to  gmmlsbmeot  at  tbe  suit  of 
a  creditor  at  the  other  by  reason  of  oars  thus  re- 
ceived. Michigan  Cent.  R.  Co.  t.  Cblosgo  &  M.  U 
8.  R.  Co.  aSTSi  1  lU.  App.  899. 

And  a  railroad  oompaoy  bound  by  contract  with 
other  railroad  oompanfes,  all  of  whose  roads  form 
a  oonneotlng  Hne,  to  settle  and  pay  accounts 
monthly  with  tbe  oompaoy  wh<«e  road  adjoins  Its 
own,  is  not  liable  as  trustee  In  foreign  attachment 
of  Bucb  adjoining  company  forasum  found  due  it, 
where  it  was  not  found  due  it  as  Its  own  property 
but  was  to  be  paid  It  aa  the  earnings  and  property 
of  the  other  oompanlee  which  were  parties  to  the 
agreement  and  for  whieh  It  was  latum  liable  to 
them.  ChaplQ  T.  Oonneotleut  Blvtt  ft.  Co,  (1880> 
le  Gray,  OOl 

IL  Axio  propertu  hOd  for  transportation. 
a.  WhUe  in  actval  tratML 

nere  Is  a  conflict  of  auOiority  as  to  whether 
'  property  in  the  bands  of  a  carrier  In  actual  transit 
Is  subject  to  gamlabineat  Xbe  tendency,  bow- 
ever,  would  seem  to  t>e  toward  holding  It  exempt, 
tbougb  In  many  of  the  cases  the  courts  have  placed 
■■  their  deolsiODB  denying  the  right  to  garnish  upon 
other  grounds,  avoiding  tbe  direct  question  aa  to 
exemption  from  ganilahment,  though  arguing  in 
its  fhvor. 

Thus  in  Illinois  Cent  K.  Co.  v.  Cobb  (leeSl  4S  HL 
laS,  it  was  beld  that  a  railroad  company  cannot  be 
held  liable  to  judgment  on  tbe  prooen  of  garnish- 
ment on  tbegroond  that  It  had  property  in  trantltii 
on  its  route  oonslgped  to  the  principal  debtor  at  the 
time  of  tbe  Issue  of  the  writ,  at  least  where  at  tbe 
time  of  Its  laBuanoe  and  aervioe  tbe  property  bad 
left  the  county  where  K  was  orfglniUIy  situated. 

Bat  this  holdhig  Is  pteced  upon  tbe  ground  that 
ItlsnotthebaslneBS  or  to  the  Interest  of  tbe  car- 
rier to  knowto  whom  the  various  ardoles  It  carrlea 
t)elong,  nor  should  it  be  required  of  it  that  oonfllct- 
Ing  claims  to  tbe  property  intrusted  to  Itsbonld  be 
adjusted  through  oontroverslee.  the  burden,  an- 
noyance, and  expense  of  which  It  must  bear,  which 
ground  would  have  supported  tbe  holding  eqosUy 
w^  without  the  qusJlfleatlon.  IbUL 

Solo  MIohigan  Cent.  B.  Oo.  v.  CSiloago  *  M.  L.  S. 
XL  Co.  0818)  1  lU.  App.  m,  set  forth  Mtpra,  under 
handing.  Tut  tf  oorntthabattv,  turning  upon  tbe 
question  of  tbe  right  to  garnish  a  railroad  company 
with  respect  to  oars  of  a  connecting  carrier  la  Its 
poasesBtoo.  it  was  argued  that  oMislderatloos  of 
pobUc  polfcT  pvevent  tbe  oonstniotlon  of  the  1111- 
nolB  statntaa  providing  for  summoning  as  gar. 
nkhece  ^11  penons"  so  as  to  Include  curters  hav- 
ing goote  In  their  hands  for  tntnspcvtatlim  though 
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of  conaigDnieDt;  that  the  car  io  which  the 
property  was  formed  a  part  of  a  re^lar  tmta 
operated  in  traQsporting  freight  between  the 
places  named;  that  the  train  was  already  made 
up,  and  was  atandlog  on  a  sidiog  Id  St.  Paul, 
'ready  to  Btart  for  Superior;  tbat  thereafter  the 
property  was  transported  to  West  Superior, 
and  there  delivered  to  the  consignee.  We  do 
DOt  deem  important  the  fact  that  the  train  had 
not  yet  moved  out  of  the  St.  Paul  yard.  The 
property  was  none  the  leas  In  the  possession  of 
the  garnishee,  as  common  carrier,  for  traos- 
portatioD  to  the  place  of  cooai^ment.  In  con- 
templation of  law,  it  was  in  transit.  The 
■courts  have  not  infrequently  been  confronted 
with  the  QueBtion  whether  a  common  carrier 
-can  be  held  liable  to  judgment  on  the  process 


-the  term  **all  peisons"  la  sufflctentlr  broad  and 
-comprebeDSlve  for  tbe  purpose  of  chuirlDg  any 
one  bavins  any  property,  effects,  or  estate  of  an- 
other In  his  bandit,  upon  the  ground  tbat  a  common 
-carrier  ezerutsee  a  public  employment,  and  tbat 
ootblnfT  can  excuse  ft  from  delivery  at  the  place  of 
destination  exoeot  the  act  of  God  or  tbe  pubHo 
-enemy,  and  that  therefore  tbe  same  reasons  which 
-exempt  public  offloers  and  ageotp  should  exempt 
oarrlers  whenever  the  application  of  tbe  statute 
would  Interfere  with  tbe  performtince  of  their  pub- 
lic duties. 

And  in  Bates  v.  Chicago.  H.  ft  St.  P.  R.  Oo.  (leSt) 
W  Wis.  2B6, 60  Am.  Sep.  888,  the  court  laid  down  the 
positive  rule  quoting  and  adoptlnfr  the  reasons 
^ven  in  lUInolB  CenL  R.  Co.  v.  Cobb,  supra,  that  a 
oommoQ  carrier  oauoot  be  held  liable  as  a  srarnlsbee 
for  personal  obattels  in  Its  possession  In  actual 
transit  when  tbe  process  Is  served,  and  tbat  pobUo 
policy  and  the  proper  disctaarse  of  tbe  duties  Im- 
posed upon  common  carriers  of  petsonal  obattels 
placed  in  their  possession  for  carriafre  require  their 
exemption  from  ffarnlsbmentwlth  respect  thereto, 
.  Id  the  absence  of  any  positive  legislative  declara- 
tion subjecting  tbem  thereto  even  though  tbe  geo- 
eial  taoguage  used  Id  the  statute  authorising  gar- 
nishment Is  broad  enough  to  include  tbem. 

But  tbe  court  stated  that  this  question  was  not 
absolutely'  necessary  to  tbe  determination  of  the 
•  ease,  and  that  It  was  considered  because  of  its  great 
^importance,  the  points  given  preoedenoe  In  tbe 
opinion  and  upon  which  the  case  must  have  turned 
being  that  property  In  tbe  hands  of  a  carrier  or 
ocber  bailee  outside  of  tbe  state  Is  not  subject  to 
-gamtohment  wlttalo  it.  IMd. 

And  tbat  wben  gamlstaee  prooess  Is  serred  upon 
one  agent  of  a  railroad  company  while  the  prop- 
erty of  the  debtor  with  respect  to  wblob  It  was  la- 
sued  Is  in  tbe  actual  possession  of  another  agent  at 
another  place  some  dlstanoe  away  wbo  delivers  tbe 
property  to  the  party  entitled  to  receive  it  before 
the  agent  served  can  with  reasonable  dlllgenoe  no- 
-tlfybim  to  retain  it.  the  company  Is  not  liable  as 
garnishee.  IMd. 

80  in  Western  R.  (Xk,  t.  Tbomton  (1878)  tt  Oa.  800, 
It  was  held  tbat  a  gamlsbment  issued  by  tbe  courts 
of  one  state  to  a  railroad  company  which  was  a  cor- 
poration of  another  state  is  not  binding  upon  It  as 
to  a  trunk  of  a  passenger  en  route  with  tbe  pasaen- 
gar  in  tbe  latter  state  at  tbe  time  of  the  servloa 
•over  tbe  oompany^  road  running  througta  both 
'  states  ss  tbe  trunk  was  not  then  wltbln  tbe  reach 
of  prooess  of  the  courta  of  that  state,  tbe  question 
wbetber  tbe  bagdage  of  a  passenger  on  a  railway 
train  was  subject  to  anrnlBhment  bavbig  been 
raised  twt  not  decided. 

And  tbe  rule  is  laid  down  In  Iowa  that  gamisb- 
meat  process  served  within  tbe  state  upon  a  reel* 
dent  common  carrier  will  not  reaob  proper^  not 
•actually  within  but  In  oouiae  of  teansportatlon  by 
:88  L.  R.  A. 


of  garnishment  merely  on  the  ground  that  U 
may,  at  tbe  time  of  the  service  uf  the  process, 
have  had  property  io  transit  on  its  route  be- 
longing to  the  defendant  debtor.  The  ohieo- 
tions,  on  grounds  both  of  public  policy  and  of 
inluBlice  to  tbe  carrier,  to  holding  the  carrier 
liable  under  such  circumstances,  have  been 
fully  recognized  by  the  courts,  and  have  led 
them,  notwithstanding  the  broad  language  of 
the  statutes,  to  deny  or  limit  tbe  liability  of  tlie 
carrier  under  such  elrcnmstancea.  See  Bate* 
T.  Chicago,  M.  A  8t.  P.  B,  Co.  90  Wis.  296, 50 
Am.  Rep.  869;  lUinoii  Cent.  R.  Co.  v.  Cobb, 
48  III.  403.  Id  passing  on  the  questioo,  the 
courts  have  not,  as  a  rule,  gone  funher  than 
was  necessary  for  the  purpose  of  deriding  the 
particular  case  mider  consideration,  and  hence 


the  carrier  to  a  point  without  the  state.  Montrose 
Pickle  Co.  V.  Dodson  ft  H.  Mfg.  Co.  (im)  2  L.  R.  A. 
117. 76  Iowa,  172. 

And  io  Kentucky  that  an  attachment  served 
upon  a  railroad  company  creates  00  lien  ifpaa 
property  not  wltbin  tbe  county,  where  tbe  order 
of  attadunent  was  in  tbe  bands  of  the  officer. 
Sutherland  v.  Second  Nat.  Bank  of  Fenia  OSOK)  78 
Ky.m 

So  in  Pennsylvania  tbe  rule  is  that  a  carrier 
which  receives  goods  from  another  carrier  to  be 
delivered  to  U>e consignee  in  not  presumed  to  know 
tbat  they  are  the  property  of  tbe  shipper  so  as  to 
render  an  attachment  served  on  It  as  Karni»bee 
without  actual  seizure  of  any  good*  effective  as 
notice  to  retain  tbem  to  answer  the  purposes  of  the 
attachment.  Bingham  v.  lamping  (18B6)  26  Pa.  SlO^ 
ta  Am.  Dec  418. 

In  this  ease  ic  was  said  tbat  tbe  utmost  elTeot  that 
can  be  given  to  the  service  of  an  attaobment  on  a 
carrier  as  garnishee  la  to  treat  It  as  a  notice  to  the 
garnishee  to  retain.  In  order  to  answer  tbe  pur> 
posea  of  tbe  attachment,  any  goods  of  tbe  defend- 
ant tbat  may  be  In  or  may  oome  Into  Its  hands,  and 
the  duty  Imposed  upon  it  by  such  notice  is  that  It 
shall  not  allow  any  goods  which  It  knows,  or  whicb 
under  the  law  it  should  know,  to  be  the  property 
of  the  defendant  to  pass  out  of  ila  bands.  Ibid. 

And  Pennsylvania  Act  of  April  IX.  1665,  iwovidlnit 
that  goods  In  transit  sliall  not  tm  subject  to  attaob- 
ment when  beyond  tbe  limits  of  the  commonwealth, 
does  not  sanction  or  authorise  a  service  upon  the 
carrier  in  one  part  of  tbe  state  while  the  goods  are 
In  tbe  hands  of  its  agents  and  servants  In  anotbw 
parUand  it  Is  not  held  bound  (Or  the  goods  by  sucA 
servloe.  Where  tbe  shipment  is  In  distinct  parcels 
an  actual  selxure  must  tie  made,  though  a  seizure  of 
a  part  would  bind  the  whole  when  It  came  to  hand. 
Pennsylvania  B.  Go.  v.  Pennock  ^m)  SI  Pa.  211 

But  tbe  court  said  tbat  In  attachments  of  debts 
and  the  like,  or  of  property  passing  through  tlie 
hands  of  tbe  garnishee,  no  doubt  accumulationa 
after  notice  to  tbe  garnishee  would  be  ttound. 
Actual  seizure  la  not  required,  for  it  Is  not  in  oon- 
templaUonotlawpoarible."  IMd. 

And  Uassachnsetta  Rev.  Btet.  cbap.  108.  lU,  pnv 
Tiding  that  when  any  penon  who  Is  summoned  ae 
trustee  is  bound  by  contract  to  deliver  any  spedOo 
goods  to  the  prindpa)  defendant  at  any  ocrtam 
time  or  place,  be  Shtil  not  be  oompelled  by  reason 
of  tbe  foreign  attachment  to  deliver  tbem  at  any 
other  time  or  place.  Is  applicable  only  to  contracts 
for  delivery  within  tbe  state,  and  ooe  wbo  baa  a 
contract  to  deliver  goods  at  a  place  without  the 
rtate  cannot  be  ^TffBd  as  tnistae  of  tbe  person  to 
whom  the  delivery  Is  to  be  made,  dark  t.  Brewer 
(IS86I «  Gray,  sao. 

80  In  Michigan  a  dlscloaure  by  the  agent  of  e 
railroad  company  tbat  as  oonunon  carrier  It  had  la 
ita  posBBsslon  goods  ctmslgned  to  the  prlnolpal  4^ 
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tbeiT  decisloos  do  not  ainftys  lay  down  •  defl- 
«lte  rule  of  uDiversal  applicatioD;  bat  we  bare 
found  DO  case  wbere  a  eoart  has  placed  a  lit- 
«nU  and  nolimlted  construction  upon  the  broad 
hnguage  of  statutes  of  garDlsbment,  except 
Adam$  T.  Seott,  IM  Mass.  164.  In  CooUy  v. 
Mtnneaota  Trantfw  B.  Co.,  68  MIdd.  -^7,  we 
held  that  a  railway  company,  after  the  ter- 
mination of  the  transportation  of  the  property, 
and  while  holding  It  only  as  warehouseman, 
was  liable  to  garntshment,  but  declined  to  con- 
aider  whether  goods  in  the  possession  of  a  com- 
mon carrier,  and  while  actually  In  transit,  are 
subject  to  gamisbment;  and  we  do  not  find  It 
necessary  in  this  case  to  decide  this  broad  ques- 
tion. It  is  a  well-settled  rule  of  constructloD 
that  courts  may,  under  c^tain  circumstances. 


fendant  la  the  ?amlsbment  suit,  but  that  be  did 
not  know  whether  tbey  belonfted  to  suob  defend- 
ant and  bad  do  persoDal  koowledireof  ble  bUBinesB 
or  other  consISDmenta,  was  held  to  be  Insufflofent 
to  sustain  the  ^mtabment  or  to  render  the  oom- 
panTJlableasftamiahee.  Walker  Detroit,  G.  H. 
A  H.  B.  Co.  (1889  «  Hloh.  MS. 

Tbis  ruling  to  plaoed  upon  the  grouod  that  unless 
protected  br  Toucbeia  the  carrier  cannot  aasume 
to  deal  with  oonalgnineDtsas  In  all  cases  aotually 
and  beneflolally  l>eloaBln(r  to  tbe  oonalgoee,  and 
that  oonslR'ameiits  and  1)11)8  of  ladiag:  are  fre- 
quently transferred  or  made  to  factors  and  agents, 
«nd  (bat  tbe  osrrler  most  zocognlze  aucb  traosCers. 
IMd. 

So  a  carrier  faeolTliw  goods  upoo  oontraot  to  d»> 

liver  them  at  a  oertain  place  Is  not  required  to 
keep  tbem  to  answer  on  aCtaohment  at  the  suit  of 
« creditor  of  tbe  shipper  previously  served  upon 
lihn.  Bfngbam  r.  Lamping  (1866)  M  Fa.  UQ,  07  Am, 
Dec  OS. 

Nor  does  tbe  garnishment  of  a  railroad  oonipan; 
on  account  of  a  trunk  of  a  passenger  being  carried 
with  tbe  passenger  as  baggage  which  to  Inelleotual 
t>eoause  served  wbUe  the  toank  to  stlU  In  another 
state  become  eBeotnal  190Q  the  subsequent  ar- 
rlvBl  of  the  tronk  within  tbe  state;  especially  where 
tbe  agent  served  was  located  at  a  different  place 
from  that  at  whlob  tbe  trunk  arrived,  and  It  does 
fkot  appear  that  be  bad  maj  antbcvl^  over  It, 
Western  R.  Oow    Thornton  (108)  00  Oa.  800. 

And  a  gamlshee  summons  served  upon  the  mas- 
ter of  a  steamboat  Imposes  no  dutr  upon  blm  to 
retain  goods  subsequently  received  by  bim  for 
ahlpmoit  out  of  tbe  state,  for  production  la  court, 
where  at  tbe  time  of  tbe  service  be  was  neither 
debtor  nor  bailee  of  the  attachment  defendant, 
though  be  received  tbem  before  be  answered  and 
before  tbe  term  of  oourt  at  whlob  he  was  required 
to  answer.  Bumis  v.  Moore  (1870)  88  Oa.  406. 

80  In  Wells  V.  American  Exp.  Co.  ilSBS)  86  Wig.  28, 
tt  Am.  Rep.  OBK,  In  which  a  package  of  money  was 
consitined  to  two  and  garnished  as  tbe  property  of 
one  of  tbem,  and  tbe  carrier  was  ootlfled  by  both 
that  It  was  tbe  property  of  the  other,  it  was  said 
that  tbe  real  owner  could  reclaim  bto  property  as 
against  a  carrier  or  bailee  at  soy  time  before  the 
earrier  had  dell  rered  the  property  to  tbe  oonilgnee, 
or  answered  as  to  hta  Uablttty  asgarntotaee,  but  tbe 
•ease  was  decided  on  other  grounds. 

On  the  other  band.  It  was  held  In  a  Kasnobnsetts 
case  that  a  railroad  company  having  lo  its  hands  a 
package  containing  money  belonging  to  tbe  de- 
fendant In  an  action  against  a  resident  of  another 
state,  as  a  common  carrier  In  oourae  of  transport 
tatlon  to  him  at  bto  plaoe  ot  residence.  Is  charge- 
able therefor  as  bis  trustee,  under  Mass.  Oen.  Stau, 
ehap.  Itt,  I  tU  making  provision  for  obarglng  per- 
•ooa  baring  goods,  effects,  or  credits  of  tbe  defend- 
IB  L.  a  A. 


adopt  a  restrictive  construction  of  tbe  general 
woitls  of  a  statute.  This  bas  often  been  done 
io  tbe  case  of  statutes  of  the  Icind  now  under 
consideration.  See  StanieU  v.  Raymond,  4 
Cusb,  814,  in  which  it  was  held  that  a  person 
might  have  the  possession  or  control  of  the 
property  of  another,  and  yet  not  be  subject  to 
tbe  trustee  process. 

One  HmitatioQ  which  all  courts  agree  in  im- 
posing upon  the  lauguage  of  such  statutes,  so  as 
to  make  anexcepiion  to  their  general  words,  ia 
that  the  personal  property  which  may  be  ar- 
rested in  tbe  bands  of  tbe  garnishee  must  be 
within  tbe  state,  so  that  it  may  be  seized  and 
sold  to  satisfy  any  judgment  obtained  against 
tbe  principal  debtor.  Upon  the  question 
whether  It  must  be  within  the  state  at  tbe  time 


ant  Intrusted  or  deposited  in  their  hands  or  posses 
sion.  Adams  r.Soott  (1870)  101  Mass.  164. 

Thto  ruling  to  plaoed  upon  tbe  ground  that  a 
"Judgment  obarglng  the  carrier  as  trustee  would  be 
a  suffldent  excuse  for  a  failure  to  deliver  accord- 
ing to  contract,  the  law  subelltuting  a  delivery  to 
Its  officers  for  a  performance  of  Its  contract,  and 
that  the  doctrine  that  a  earner  Is  responsible  for 
all  losses  except  by  tbe  act  of  God  or  tbe  putjUo 
enemy  bas  no  sppllcatlon  because  the  property  to 
not  lost  but  sequestered  by  law  and  applied  to  the 
defendant's  use  and  benefit.  Tbid. 

Adams  V.  Scott,  st^o,  dlstlngutahes  Clark  v. 
Brewer  (18B6)  0  Qray,  880,  upon  tbe  ground  that  In 
that  case  tbe  ^rnlsbee  tud  no  goods  or  effects  of 
tbe  defendant  In  bto  bands,  but  had  merelyoon- 
traoted  to  deliver  'goods  to  blm  wblob  would  not 
become  bto  property  antll  such  delivery,  and  as  tbe 
delivery  was  to  be  made  outside  tbe  state  tbe  stab- 
ate  charging  as  trustee  one  who  to  bound  by  oon- 
traot to  ddlrer  specified  goods  to  not  applicable. 

And  Edwards  v.  Wbtte  Line  Transit  Co.  (ISBO)  lOi 
Mass.  US,  6  Am.  Sep.  218,  infra,  to  dtotlngulsbed  on 
the  ground  that  in  that  case  the  property  of  the 
plaintiff,  while  In  the  hands  of  the  oommon  carrier 
in  tnansttu,  was  attached  upon  a  writ  against  a 
third  person  which  was  clearly  lil^al  and  tbe 
plaintiff  tbereliy  lost  bto  property. 

And  Bottom  v.  Oarke  (1861)  70iBb.  407.  IsdtattD- 
gutohed  apoa  tbe  ground  that  In  that  ease  tbe 
bailee  was  disobarged  because  it  did  not  appear 
that  the  looked  trunk  In  Its  bands  contained  any 
goods,  effects,  or  credits  of  tbe  principal  defendant 
which  were  attaohable,  while  In  tbe  case  at  bar  ttie 
sealed  package  was  proved  to  contain  money. 

Ia  Edwards  r.  White  Una  UansieOo.,  supni. 
however.  It  was  held  that  the  seisure  of  goods  In 
the  hands  of  a  common  carrier  by  an  Officer  under 
an  attachment  against  a  peraon  not  ttaeir  owner 
doeB.aotconBtltateadefHkBe  toanacUoo  agalast 
the  oarrtw  for  breach  of  Its  contract  to  deliver  the 
goods. 

But  In  Kiff  V.  Old  Colony  *  N.  B.  Co.  (18TS)  UT 
Hass.  6S1.  U  Anh  Bep.  «M,  it  was  held  that  the 
seisure  of  goods  in  tbe  bands  of  a  carrier  fttrtoaoa- 
portatlca  to  ao  defense  to  an  aotloa  by  tbe  owner 
against  the  carrier  for  their  toss,  wbere  they  were 
not  subject  to  attachment. 

Though  he  would  not  be  liable  wbere  tbe  goods 
were  subject  to  attachment  and  he  bad  given 
proper  notice  to  the  coaslgnor.  Vtentdi  v.  Star 
Union  Transp.  CO.  (1883)  184  Hess.  288. 

Tbe  three  cases  last  above  set  forth,  though  mote 
properly  belonging  to  the  subject  of  tbe  liability 
ot  a  carrier  for  goods  seised  under  legal  process, 
are  hnre  Included  as  havlngsome  bearing  upon  the 
rule  with  reference  to  gamisbment  adopted  by 
the  Massachusetts  court. 

80  In  Union  MuL  L.  Jm.  Oo.  T.  Holbrook  (18S61  i 


Digitized  by 


004 


MlMKXSOTJL  SUFBKHB  COUBT. 


Hat. 


at  the  Berrloe  of  the  process,  or  whether  ft  is 
enough  if  it  U  so  at  the  time  of  the  garnishee's 
dlacloeure,  thedecisioDsare  act  entirely  agreed. 
But  that  qneatiOD  la  oot  material  here.  The 
propoeltiDD  Is  fundameDtal  Id  the  law  of  garn- 
ishment that  the  property  is  arrested,  if  at  all, 
Bubject  to  all  the  rights  of  the  garnishee.  Oar 
statute  expressly  provides  that  "the  garoisbee 
shall  oot  be  compelled  to  deliver  any  specific 
articles  at  any  other  time  or  place  than  as  stip- 
ulated in  the  contract  between  blm  and  tdie  de- 
fendant." Gen.  Stat  1804,  %  5825.  Under 
tliis  statute,  we  think  it  clear  that  the  garnishee 
In  this  case  was  not  required  to  forego  the  ben- 
efit of  the  contract  to  transport  this  property 
to  West  Superior,  stop  its  transport alion,  and 
take  it  out  of  the  car.  It  had  a  right  to  trans- 
port it,  according  to  its  contract  with  the  de- 
fendant, to  West  Superior,  and  was  only  bound 


to  deliver  it  there.  'If  plalntiffdeslred  toarrest 
it  in  this  state,  be  should  have  resorted  to  at- 
tachment, and  taken  actual  possession  of  the 
property.  Bu^  after  the  property  had  arrived 
at  West  Superior,  it  was  not  witUn  the  juris- 
diction of  the  courts  of  this  state,  and  could 
not  be-  seized  or  sold  on  any  process  against 
the  defendant;  and  certainly  the  garnishee 
could  not  be  requited  to  bring  it  back  Into  this 
state  for  the  purpose  of  subjecting  it  to  the 
process  of  our  courts.  We  therefore  hold 
(and  it  is  all  we  decide  In  this  case)  that  prop- 
erty in  the  bands  of  a  common  carrier  in 
transit  to  a  place  outside  of  the  state  is  not 
subiect  to  garnishment,  although  it  is  yet 
within  the  state  at  the  time  of  the  service  of 
the  garnishee  summcms. 
Judgment  reverted. 


Orar.  £36,  It  was  held  that  a  carrier  who  receives 
moner  from  s  debtor  to  be  tendered  to  an  agent  of 
a  creditor  in  payment  of  a  debt  not  yet  due,  and, 
to  case  of  his  refusal  to  receive,  to  carry  H  to  an- 
other place  and  there  tender  it  to  another  agCDt  of 
tire  same  creditor  In  payment  of  the  same  debt,  is 
liable  as  trustee  of  the  debtor  la  a  suit  by  the 
creditor  upon  another  debt,  after  tendering  the 
money  to  tiie  first  agent  irho  refused  It  thouiih  ho 
has  had  no  opportunity  to  tender  ft  to  the  second. 

But  the  deoUloa  wssplaced  upon  the  ground  that 
the  money  was  put  Into  the  hands  of  the  carritir 
for  otluT  purposes  than  transportation,  and  that 
the  oommenoement  of  the  suit  was  in  Itself  a  re- 
fusal to  receive  It  (or  the  purpoaee  for  which  It  was 
to  be  tendered,  the  court  expressly  declining  to  de- 
cide whether  If  It  bad  been  put  Into  the  bands  of 
the  carrier  for  transportation  only  It  oould  have 
been  arrested  la  tta  transit,  and  the  carrier  charged 
as  trustee.  Ibid. 

And  In  Stiles  v.  Davis  a861>  66  r.  S.  1  Black,  101, 
17  L.ed.  88,  It  was  held  tbat  where  goods  are  deliv- 
ered to  a  common  carrier  to  be  conveyed  to  the 
place  of  destination,  and  whDe  they  are  In  the  car- 
rier's custody  they  are  seized  bj  the  sheriff  under 
an  attachment  against  third  parties,  and  the  carrier 
Is  summoned  as  gnrnistaee  In  the  attachment  suit, 
they  are  In  the  custody  of  the  taw  and  the  carrier 
cannot,  on  demaod  of  the  shipper,  take  the  goods 
from  the  custody  of  the  sheriff  and  deliver  them, 
and  wIU  not  be  held  liable  In  trover  for  failure  to 

do  BO. 

I  But  Edwards  v.  White  Line  Transit  Co.  (L890)  104 
UasB.  UO.  6  Am.  Hep.  213,  limits  and  distinguishes 
Stiles  V.  Davis,  supra,  the  court  saying  that  all  that 
case  decides  Is  that  the  failure  to  deliver  goods  at 
another  place  than  thatof  their  destination  upon  a 
demand  made  there,  with  no  denial  of  plaintiff's 
light,  but  merely  for  the  reason  that  they  were  de- 
tidoed  under  legal  prooesa,  would  not  lie  a  ooaver- 
iion  of  the  goods. 
AS  L.  B.  A. 


h.  Befort  and  after  aetwA  Cronstt. 

Where  the  goods  are  awaiting  shipmentor  where 
the  transit  Is  ended  and  they  are  awaiting  deUvery, 
the  rule,  though  meagrely  supported,  would  seem 
to  be  different. 

Thus  m  Dlinols  Cent.  B.  Co.  v.  Cobb  (I8681 40  IlL 
4QS,  it  was  said  that  where  goods  are  sUU  in  the  de- 
pot of  a  railway  company  la  the  county  in  which 
atiaohmeot  proceedings  are  Instituted,  there  could 
perhaps  be  no  objection  to  a  gamlsbment  of  the 
company  with  respect  to  them,  but  the  oourt  re- 
fused to  express  any  definite  opinion  on  the  ques- 
tion. 

But  in  Bates  v.  Chicago.  M,  &  St.  P.  K.  Co.  (ISSl) 
60  Wis.  290.  SO  Am.  Rep.  809,  the  court  expressly  re- 
fused to  determined  whether  goods  In  a  depot  of 
a  railway  company  In  the  state  twfore  transit  or 
after,  and  awaiting  delivery  after  tbeir  arrival, 
would  be  subject  to  iramlahee  process. 

In  Cooley  v.  Minnesota  Transfer  IL  Co.  (18ffi)  63 
UlDD.  887,  however.  It  was  held  tbat  where  a  rail- 
road company  carries  property  to  its  destlnatloD 
and  holds  tt  as  warehousemen  and  not  as  carrier  it 
Is  subject  to  garalsbmeot  whether  goods  actually 
in  traoalt  would  t>e  so  or  not. 

And  that  where  property  has  been  demanded  by 
the  consignee  at  the  place  of  destination  but  not 
delivered  on  account  of  unadjusted  claims  for 
charges  fortranaporatlon,  and  permitted  to  remain 
Id  the  yards  of  the  railroad.  It  Is  held  as  warehouse- 
man and  not  as  carrier,  so  as  to  permit  a  garnish- 
ment. Cooley  V.  Iflnnesota  Transfer  B.  Oo.  aupm. 

A  garnishment  of  a  railroad  company  holding 
property  after  transportation  as  a  waiehousemao. 
charges  it  with  the  reeponalbUlty  ot  retaining  the 
property  as  in  the  custody  of  the  law  in  order  that 
It  might  be  applied  In  sattshctltn  of  the  claim  od 
which  it  issued  If  theolalaunt  should  luoceed  In 
maintaining  it.  UM,  F.H.a 
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Mahston  t.  HolRTom 


Moset  HANSTON  et  at, 

V. 

Angus  HoINTOSH,  Aodltor  of  Kaaca 
County. 

(....Won.  ) 

•^the  — otffhewwd**<letoif>te*loseo. 

tions  81,  Zt,  and  H,  diap.  4,  Sen.  Lam  Un.  the 
leirtelatare  did  not  Intend  to  prohlbtt  political 
parties  from  holdtng  man  oonveDtlona  for  the 
nmnlnatloD  of  candidates  tot  office,  or  intend  to 
reqolre  the  membera  of  suoh  oouTentions  to  be 
■leotedai  d^eoateato  inch  oonrentlODS ptl- 
mazles  or  cancuses. 

(BiMJfc,  J.,  dbaena;) 

(OotoberSB,U0U 

PETITION  for  a  writ  of  maDdamui  to  com- 
pel defendant  tozeceiveuid  file  petiUoner's 
certificate  of  nomination  for  certain  offices. 

Denied.  '. 

Tbe  facts  sufficiently  appear  In  the  opinion. 
Mr.  Jolm  P.  Rea  for  petltiooers, 
MeaKn.  WUson  ft  Van  Derlip  for  ra- 
ipondent. 

Canty.  delivered  the  opinion  of  the 
court: 

The  petition  of  Manstonand  otbeis  states  that 
they  are  residents  and  Toters  of  Itasca  county; 
that  on  Beptember  1,  1894,  amass  conventfoo 
of  the  Republican  voters  of  that  county  was 
held  for  the  purpose  of  nomloatiog  candidates 
for  county  officers;  that  the  conrention  met, 
and  nominated  such  candidates;  that  Hanston, 
being  chalrmaii  of  the  Republican  county  com- 
mittee, and  believing  that  such  mass  meeting 
was  illegal  under  our  statnte,  called  a  delegate 
convention,  wbicb  was  held  on  tbe  8tb  of  Oc- 
tober, and  also  nominated  candidates  for 
county  ofBces;  that  he  and  some  of  the  otber 
petitioners  were  nominated  for  county  ofBcers 
at  this  last  convention,  but  were  notso  nomin- 
ated at  tbe  first  convention;  that  tbe  counW 
auditor  refused  to  receive  and  file  their  certifi- 
cates, made  1^  tbe  proper  officers  of  tiie  last 
convention,  and  refused  to  print  tbe  names  of 
these  candidates  on  the  Australian  ballot,  but 
recognized  only  the  certificates  made  by  the 
officers  of  the  first  convention.  An  oroer  to 
show  cause  was  thereupon  Issued  under  sec- 
tlon  48,  cbap^  4,  Qen.  Lftwa  1888.  to  the 
coun^  auditor  and  otber  parties  Interested, 
wfao  filed  an  answer  alleging  that  the  mass  con- 
vention was  held  according  to  tbe  regularly 
established  tisage  of  the  party  in  that  county; 
that  it  and  all  the  political  parties  in  tbat 
countv  have,  ever  since  Its  organization,  nom- 
inated county  officers  in  mass  conventions. 

Sections  81, 88,  84,  chap.  4,  den.  Laws  1808, 
reads  as  follows: 

"Sec.  81.  Any  assembly  or  convention  of 
delegates,  held  for  the  purpose  of  making 
nominations  to  public  office,  or  electors  to  the 
number  hereinafter  specified,  may  nominate 
candidates  for  public  office,  to  be  filled  by  elec- 
tion witbln  the  state.   Bald  nomination  shall 

"Bendnole  tij  Cabtt,  j.  

Norm.— The  above  deolaJon  seems  to  touch  a  new 
qaeetkm  under  the  Agstialian  ballot  law. 

38  L.R  A. 


be  made  by  delivering  to  and  leaving  wlUi  tbe 
officer  charged  by  this  act  with  directing  tbe 
priotlog  01  tbe  ballots  upon  which  tbe  name 
is  to  be  placed,  within  tbe  time  prescribed  bv 
this  act,  a  certificate  of  nomination  for  eacn 
candidate." 

"Sec.  83.  Tbe  certificate  of  nomination  of  a 
candidate  for  offioeselected  any  (Sonvention 
of  delegates,  as  herein  defined,  shall  be  signed 
and  certified  by  the  presiding  officer  and  secre- 
tary of  said  convention,  who  shall  also  take 
and  prescribe  an  oath  before  some  proper  of- 
ficer tbat  the  facts  stated  in  the  certificate  are 
true,  and  tbe  secretary  shall  immediately  de- 
liver such  certificates  of  nomination  to  the 
officer  charged  with  directing  the  printing  of 
the  ballots,  upon  which  tbe  name  la  to  be 
placed,  and  In  case  be  shall  neglect  to  do  so 
he  shall  be  guilty  of  a  misdemeanor. 

"Bee.  84.  An  assembly  or  convention  of 
delegates  within  tbe  meaning  of  this  act.  Is  an 
organized  assemblage  of  delegates  representing 
a  political  party,  which  at  tbe  last  general  elec- 
tion before  the  holding  of  such  convention  or 
assembly  polled  at  least  one  per  cent  of  tbe  en- 
tire vote  cast  In  the  itate,  or  county  or  other 
division  or  district  for  which  the  nomination 
is  made." 

It  is  contended  by  tbe  petitioners  tbat  under 
these  sections  the  law  does  not  recognize  any 
convention  but  a  delegate  convention,— tbat  is, 
a  convention  of  delegates  chosen  at  prlmarlea 
or  caucuses,  and  sent  to  tbe  nominating  con- 
vention,—and  that  the  certificates  of  nomin»- 
tlon  made  by  a  mass  convention,  where  every 
voter  represents  himself  and  bin  xelf  only, 
cannot,  under  tbe  law,  be  recognized  by 
the  officer  whose  duty  it  Is  to  prepare  and 

Erint  the  Australian  ballot;  that  a  "delegate" 
1  "a  person  sent  and  empowered  to  act  for 
anotber;  one  deputed  to  represent  another." 
We  admit  tbat,  if  we  are  to  give  tbe  word 
"delegate"  where  used  in  these  sections, 
its  stiict,  literal,  and  technical  meaning,  tbe 
contention  of  tbe  petitioners  must  prevail. 
But  it  seems  to  us  tbat  this  would  be  giving  the 
word  a  meaning  never  contemplated  by  the 
legislature,  and  would  be  wholly  contrary  to 
tbe  spirit  and  intent  of  tbe  election  law.  If 
there  was  a  single  section  in  this  act,  or  even  a 
single  line,  by  wfalch  it  was  clearly  intended 
to  regulate  the  manner  In  which  political  par- 
ties should  proceed  in  organizing  conventions 
or  making  nominations,  this  interpretation 
would  perhaps  not  1>e  warranted;  but  there  Is 
a  total  absence  of  anything  of  the  kind  In  this 
act,  except  what  may  be  found  In  tbe  use  of 
tbe  word  "delegate"  in  these  three  sections. 
Taking  into  consideration  the  history  of  legis- 
lation In  this  state,  we  are  of  the  opinion  that 
the  legislature  did  not  Intend,  by  tnls  election 
law,  to  interfere  with  the  manner  of  organizing 
political  conventions,  so  long  as  tbey  were 
regolarly  organized  aowrding  (o  tbe  usage  of 
tbe  party.  As  one  Instance  fn  such  history  It 
may  be  stated  tbat  by  sections  100-104,  chap. 
4,  Geo.  Laws  1687,  the  legislature  prescribed 
certain  regulations  to  prevent  fraud  and  caucus 
packing  at  primary  elections,  but  by  section 
128,  chap.  4,  Gen.  Laws  1801,  these  sectlona 
were  expressly  repealed.  Underall  the  circum- 
stances, it  seems  to  us  that  the  kgiatature  used 
the  word  'legate"  in  the  present  law  In  « 
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more  popular  but  leas  accurate  sense,  as  meao- 
Ing  a  regularly  selected  member  of  a  regular 
party  conveDtioD.  It  has  long  been  the  prac- 
tice, Id  several  of  the  thinly  settled  couotiea  of 
this  state,  to  hold  mass  coDTentloDB,  and  the 
legislature  bad  no  object  In  suppression  tbls 
practice,  and  did  not  intend  to  do  so.  It  is  not 
ft  Dew  doctrine  which  interprets  a  statute  ac- 
cording to  its  spirit  and  intent,  though  that  be 
contrary  to  its  strict  technical  letter.  "The 
totention  of  tbe  legislature  should  always  be 
followed  whenerer  it  can  be  dlsoorerea.  al- 
though the  construction  seems  contrary  to  the 
letter  of  the  statute.  Orimet  v.  Bryne,  2  Minu. 
69,  106  (Qil.  73),  cited  and  approved  In  Barker 
V.  Eelderhovae,  8  Minn.  207,  211  (Gil.  178). 
Bee  also  Sedgw.  Stat.  A  Const.  L.  Sd  ed.  206, 
ud  note  a. 

The  petition  should  be  denied, 

8o  ordtraA. 

Bnek,  J,,  dissenting  (Filed  October  81, 
1894): 

This  is  a  contest  between  Republican  candi- 
dates for  couD^  offices  in  Itasca  county,  one 
set  being  the  uomlnees  of  a  mass  conTentlon, 
sod  some  of  tbe  others  claiming  to  be  candi- 
dates of  a  delegate  convention.  The  petitioners 
allege  that  the  mass  convention  was  composed 
of  aliowliTig  lawless  mob,  irrespective  of  party, 
and  that  the  Bepublican  party,  at  said  ma^s 
conventicm,  was  overcome  by  persons  other 
that  Republicans,  all  of  which  is  denied  in  the 
return  to  the  order  to  show  cause*  Tbe  peti- 
tloDers  are  residents  and  voters  of  Itasca 
county;  and  September  1,  1894,  a  mass  con- 
vention of  Republican  voters  in  that  county 
held  a  convention  for  the  purpose  of  nominat- 
ing various  caodidates  for  county  offices,  one 
of  tbe  petitioners,  Msnstou,  being  chairman  of 
tbe  Hepoblioan  county  committee  aod  one 
Arnold  secretary,  selected  as  such  at  a  mass 
convention  of  Republican  voters  held  about 
two  years  before.  The  mass  convention  held 
September  1, 1894,  nominated  candidates  for 
the  various  county  offices,  and  the  county 
•uditor  received  the  certificates  of  tbe  presid- 
ing officers,  aod  Intended  putting  them  upon 
tbe  official  ballots  as  the  legal  nominfes. 
Afterwards  Hanston,  as  chairman  of  the  Re- 
publican county  committee,  aod  Arnold,  as 
secretary,  deeming  the  mass  convention  illegal, 
called  a  delegate  convention  of  Republican 
voters  of  ssid  county.  It  is  alleged  in  tbe  peti- 
tion that  Manstoo  and  Arnold  supposed  that  a 
mass  convention  was  a  legal  compliance  with 
the  law,  but  that  immediately  upon  discover 
Ing  their  mistake,  they  called  a  delegate  con 
vention,  as  above  referred  to.  Tbe  petition 
alleges  "that  immediately  upon  the  discovery 
of  said  mistake  being  made,  In  the  call  and 
holding  of  said  mass.non-delefiated  convention, 
as  aforesaid,  said  chairman  Mansion  and  sec- 
retary, Arnold,  in  good  faith,  and  pursuant  to 
the  orders  and  direction  of  said  couoty  com- 
mittee, made  due  call  aod  advertisement  of  a 
regular  convention  of  an  organized  assem- 
blage of  delegates  of  the  Republican  party  of 
aaid  county  to  beheld  in  said  county  October 
8,  1894;  and  as  said  delegate  convention  said 

Iiarty  of  said  county  was  duly,  equitably,  un- 
formlv  represented  by  delegations  of  delegates 
from  tne  different  political  subdivisions  ofsaid 
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organized  county  of  Itasca,  and  from  tfa« 
whole  of  said  couoty  of  Itasca,  accordingly, 
said  delegates  being  selected  by  the  regularW 
called  caucus  of  the  Republican  voters  of  eaca 
election  district."  The  contest  is  between  the 
nominees  of  the  different  Republican  conven- 
tloDS.  as  to  which  are  the  lawful  nomineea; 
tbe  latter  claiming  to  be  the  l^t^  ones,  an<i 
petitioned  that,  as  such,  their  names  be  put 
upon  the  official  ballots. 

The  opinion  rendered  by  a  majori^  of  this 
court  holds  that  the  nominees  of  the  mass  con- 
vention were  tbe  legal  nominees, 'not  withstand- 
ing that  the  candidntps  were  subsequently 
nominated  at  the  delegate  conveoiion.  Tbo 
reasoning  by  which  this  conclusion  is  reached 
is  that,  taking  tbe  various  statutes  of  1887, 
1881,  and  18W  into  consideration,  tbe  word* 
"mass  convention"  sboulil  be  construed  as 
equivalent  to  tbe  words  "delegate  convention,'* 
especially  in  view  of  the  fact  that  it  was  tho 
established  usage  of  the  political  parties  of  the 
county  of  Itasca  to  nominate  county  officers  ia 
mass  convention.  Tbe  following  languaee  is 
found  in  tbe  majority  opinion,  viz.:  "Taking 
Into  consideration  the  history  of  legislatiou 
In  this  state  we  are  of  tbe  opinion  that  tbo 
legislature  did  not  intend  by  this  election  law 
to  Interfere  with  the  manner  of  organizing 
political  conventions  so  long  as  they  were 
regularly  organized  according  to  the  usage  of 
the  party,  ...  It  has  lone  been  the  prac- 
tice in  several  of  the  thinly  settled  counties  of 
this  state  to  bold  mass  conventions,  and  the 
legislature  had  no  object  in  suppressing  this 
practice,  and  do  not  Intend  to  do  so."  Just 
where  the  legislative  authority  exists  for  {mss- 
Ing  a  general  election  law  which  authorizes 
tbe  holding  of  a  mass  convention  of  the  voters 
in  a  thinly  settled  county,  and  a  deleeale  con- 
vention in  a  thickly  settled  county,  I  am  not 
advised,  either  by  counsel,  the  records  of  tbe 
case,  or  by  tbe  majority  opinion;  and  such  aa- 
ifaoHty  may  be  doubted,  unless  I  concede,  as 
some  modern  statesmen  claim,  that  tbe  legis- 
lative power  is  omnipotent,  and  its  knowledge 
boundless.  As  I  do  not  find  In  the  law  books 
or  elsewhere  any  definition  of  just  what  con- 
stitutes a  thinly  settled  county,  so  that  mass 
conventions  can  there  beheld,  and  t)e  l^lly 
designated  "delegate  conventions,"  I  suppose 
that  it  ia  intended  by  tbe  majority  opinion  to 
take  judicial  notice  of  what  are  and  what  are 
not  thinly  settled  counties  in  the  state,  and  thai 
the  county  of  Itasca  is  one  of  tbem.  What- 
ever force  or  weakness  there  may  be  in  this 
couoectlon,  it  is  respectfully  suggested  that  the 
usage  as  to  holding  msss  conventions  for  nom- 
inatingcandidates  for  office  Is  not  applirable 
to  this  case.  I  shall  not  deny  tbe  proposition 
that  doubtful  words  in  a  general  statute  may 
be  explained  by  reference  to  a  long- continued 
general  usage,  but  this  interpretation  oi  con- 
strnctira  of  statutes  Is  subject  to  tbe  well- 
known  elementary  taw  tbat  no  usage  is  good 
which  conflicts  with  the  well  established  rules 
of  law,  nor  can  it  subvert  or  control  any  plain 
statutory  enactment,  however  long  continued 
such  usage  may  have  existed.  Even  if  long- 
continued  usage  could  be  invoked  in  tbls  case 
at  any  time,  it  certainly  ceased  to  be  of  avail, 
for  by  tbe  Laws  of  1887  It  was  specially  pro- 
vided tbat  political  primary  elections  shall  be 
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held  ai  ttierein  proTlded,  under  severe  penalties 
for  a  violatioti.  Upon  the  passage  of  that  law, 
all  usage  ceased  to  have  any  force,  bj  virtue 
of  this  posltlTe  statutory  enoctmeat,  and  this 
was  in  force  until  April  20,  1891, — a  period  of 
four  years.   As  there  was  do  election  in  tlie 

J ear  1891,  tbe  ooly  usage  wblcfa  could  possibly 
e  iuToked  aa  a  baua  for  eonttrulng  tbe  statute 
In  tbe  manner  found  In  tbe  language  of  tbe 
majority  opiolon  in  net  be  tbe  usage  of  1893. 
I  do  not  tbink  tbat  bolding  one  mass  conven- 
tion in  1892  would  estabilsb  a  usage  wbicb 
should  give  It  a  le^l  recognition  as  aucb.  The 
Law  of  1801,  relative  to  eiectioo,  and  which  re- 
pealed tbe  Law  of  l887,retalDed  tbe  sections  in 
regard  to  delegate  oonventions;  and  they  were 
retained  Id  tbe  Election  Law  of  1898.  Tbe  sec- 
tions of  tbat  law,  as  far  at  applicable,  are  aa 
follows: 

"Sec.  81.  Any  assembly  or  convention  of 
dele^tes  held  for  tbe  purpose  of  making  nom- 
inations to  public  office,  or  electors  to  tbe 
number  bereioafter  specifled,  may  nominate 
candidates  for  public  office  to  be  filled  by  elec- 
tion within  tbe  state." 

"Bee.  88.  The  certificate  of  nomination  of  a 
candidate  for  office  shall  be  pigned  and  certified 
by  tbe  presiding  officer  and  secretary  of  said 
convention.    .    .  . 

"Sea  84.  An  assembly  or  convention  of  del- 
egates within  tbe  meaning  of  this  act  is  an 
organized  assemblageof  delegates  representing 
a  political  parly  which  at  the  last  general  elec- 
tion before  tbe  holding  of  such  convention  or 
assembly  polled  at  least  one  per  cent  of  tbe 
entire  vote  cast  In  the  state  or  county  or  other 
divisioD  or  district  for  which  tbe  nomination 
b  made. 

"Sec.  86.  The  certificate  of  nomination  of  a 
candidate  selected  otherwise  than  by  a  con- 
ventionof  delegates  shall  be  signed  by  tbe  elec- 
tors resident  within  tbe  district  or  political 
division  from  which  tbe  candidate  Is  presented 
to  a  number  equal  to  one  per  cent  of  tbe  entire 
vote  cast  at  the  last  preceding  election  in  tbe 
state,  county,  or  other  politii^  division  or  dis- 
trict from  wnlch  the  numeration  la  made." 

This  is  tbe  recognized  and  acknowledged 
law,  and  has  been  such  everslnce  junel,  A.  D. 
1891.  Do  these  sections  need  any  party  usage 
to  enable  a  court  to  construe  or  Inlerprete 
themT  Have  these  sections  any  of  the  char- 
acteristics which  demand  ioterpretatioD  from 
the  judiciary  of  this  atateT  I  know  that  usage 
is  sometimes  "tbe  stuff  of  which  law  is  made;" 
but  we  need  no  light  from  the  imcertainties  of 
usage  to  guide  our  judicial  pathway,  especially 
where  there  are  plain  statutory  provisions 
which  enable  us  to  see  clearly  the  well  under- 
stood meaning  of  words  and  phrases.  "Where 
the  language  is  transparent,  there  Is  no  room 
for  the  office  of  construction.  There  should 
be  no  construction  where  there  Is  nothing  to 
construe."  Anderson,  Law  Diet.  p.  240.  It 
cxrlainly  is  not  the  rule  to  construe  a  law  that 
Is  well  understood,  CoDstruclion  or  interpre- 
tation is  ooly  demanded  where  the  law  Is  un- 
certain, ambiguous,  aud  dlfflcidt  In  Ua  appli- 
caiioD.   This  Is  not. 

It  seems  to  me  that  It  is  a  dangerous  doctrine 
to  hold  that  a  local  usage  In  the  county  of 
Itasca  can  ba  construed  to  control  a  general 
election  law  applicable  to  a  whole  stale.  There 
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might  be  a  different  usage  in  different  ooantlet- 
in  reference  to  tbe  method  of  administering 
this  election  law,  and,  after  a  few  years,  the 
law  itself  would  be  so  torn,  battered,  and  left 
in  shreds  tbat  It  would  be  difficult  to  find  Its 
spirit,  Intent,  or  letter,  A  general  law  should 
not  be  construed  by  usage  as  ap^lcable  to  one 
county,  and  not  to  another.  The  usage  of 
wrongfully  cutting  piue  limber  in  some  tblolj 
settled  counties,  which  has  existed  for  more 
than  thirty  years,  may  yet  be  claimed  to  have 
tbe  force  of  law,  unless  we  pause  in  this  method- 
of  statutory  construction.  It  is  said  in  the 
majority  opinion  that  "it  is  not  a  new  doc- 
trine which  interprets  a  statute  according  to  Its 
spirit  and  Intent,  though  tbat  be  contrary  to- 
its  technical  letter;  that  tbe  Intention  of  tbe 
legislature  should  always  be  followed  when> 
ever  it  can  be  discovered,  although  the  con- 
struction seems  contrary  to  tbe  letter  of  tbe 
statute."  This  rule  of  construction  has  no  ap- 
licatioa  to  this  case,  and  tbe  conslructioo  is  au 
arbitrary  enlargement  of  tbe  meaning  of  the^ 
law  itself.  What  is  the  spirit  and  Tetter  erf 
this  law  beforeus?  Is  It  to  provide  a  mass  con- 
vention when  it  expressly  provides  for  a  dele- 
gate convention?  Why  hunt  for  tbe  intent 
and  spirit  of  the  law  when  it  has  no  bidden 
meaning?  What  are  the  words  and  pbraset- 
which  Justify  this  ffiajority  opinion  In  invok- 
ing this  rule  of  coQstmctwnf  It  is  bending 
ana  twisting  words  from  their  well-understood 
meaning.  It  Is  not  construction,  but  destruc- 
tion. It  subverts  the  meaning  of  the  law. 
Tbe  letter,  the  spirit,  and  intent  of  the  law 
agree.  What  is  meant  is  written  in  tbe  law.  It 
provided  fora  delegate  convention.  It  did  not 
provide  for  a  mass  convention,  and  it  Is  not 
idle  declamation  to  say  so.  The  language  of 
tbe  law  is;  "An  assembly  or  convention  of 
delegates  within  tbe  meaning  of  this  act  is  an 
organized  Bssemblace  of  delegates."  Do  these- 
words  need  anv  judicial  construction,  any  in- 
fused spirit  and  intent,  to  let  the  people  know 
their  meaninat  A  "delegate"  is  one  deputed, 
empowered,  tntrusted,  sent  to  act  or  represent 
another.  It  is  In  the  nature  erf  a  trust.  Dele- 
gates are  generally  selected  for  their  expert* 
ence.  skill,  honesty,  and  discretion.  He  rep- 
resents a  t>ody  of  the  people,  within  the  mean- 
ing of  this  statute.  Ao  individual  In  a  masa 
convention  represents  nobody  but  himself.  I 
confess  to  an  utter  inability  to  understand  or 
cominehend  how  a  mass  convention  Is  tlie 
same  as  a  delegate  convention,  within  the 
meaning  of  the  Taw.  Our  statute  provides  a 
rule  for  construction  where  one  Is  necessary 
(Gen.  Stat.  1878,  chap.  4,  g  1),  as  follows: 
"Words  and  phrases  shall  be  construed  ac- 
cording to  tbe  common  and  approved  usage  of 
tbe  language."  The  common  aod  approved 
usage  of  the  words  "delegate  convention"  and 
"mass  convention"  are  well  understood  even 
by  those  unlearned  in  tbe  law. 

Conceding  that  the  nomination  of  tbe  mass 
convention  was  orderly,  yet  its  proceedings  in 
nominating  candidates  was  a  palpable  disre- 
gard of  the  requirements  of  tbe  law.  This  is 
not  a  case  where  great  public  interests  art:  to- 
be  protected,  or  human  rights  secured,  by  the 
construction  given  the  Iftw  hv  Ibis  court,  and 
whi(^  I  fear  may  be  hereafter  claimed  as  a 
sort  of  precedent  for  negligence,  and  one  whlcb 


Digitized  by 


Google 


«8 

ta  the  comlDg  yean  may  retuni  to  annoy  and 
perplex  us  very  materially.  If  a  "mase  coo- 
veotion"  can  be  construed  tomean  a  "delegate 
cODveDtioD,"  then  lexicographers  will  have  to 
add  anew  defloilion  to  their  dictionaries.  I 
greatly  regret  that  my  view  of  the  law  compels 
me  to  dissent,  and,  if  there  were  any  doubt  in 
my  mind  upon  the  proper  constmctioD  to  be 
given  to  the  law,  I  would  concur  in  the  ma- 
jority opinion,  at  least  bv  my  silence.  My  opin- 
ion may  be  of  but  little  consequence  In  this 
case,  but  I  am  not  ioseaslble  to  tlie  weakening 
force  which  sometimes  arises  br  reason  of 
judgDienu  being  rendered  by  a  divided  court, 
M  well  as  by  the  conflicting  opinion  of  differ- 
ent court!;  but  as  I  wholly  disapprove  of  the 
conatructioa  placed  upon  the  law,  and  the  rea- 
soning by  which  It  la  sought  to  be  mainiained, 
I  am  compelled  to  make  Uiis  dissent.  I  think 
that  the  prayer  of  the  petition  abould  have 
been  granted. 


N.  A.  THOMPSON,  Appt., 

W.  U.  DODGE,  Bapt. 
(.  Uinn.  ) 

*1.  A  hl^way  is  Intudad  fbr  pobUe 
xmmt  and  a  person  drivlnf  a  botee  tbereon  hu 
DO  rifrbts  superior  to  those  of  a  person  rldlnfr  a 
bioyole. 

2.  A  bicycle  <■  a  Tehide,  aod  rldtnar  one  Id 
theusuHl  manoer  aa  Is  DOW  done  upoD  the  public 
bigbway,  for  ooavoDleDoe,  recreation,  pleasure, 
or  tniBlness,  la  not  imlawtul. 

8*  AperMme»Baotb«BBad«topaydajii> 
mig^ea  for  hto  acta  unless  they  were  dooe  iu  sucb 
manner  and  at  a  time  wbiob  sbow  tbat  be  was 
aotlog  In  disregard  of  the  ricbla  of  otbeca. 

(October  n,  10M.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Dakota  County  Id 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  injuries  alleged  to  have 
been  caused  by  defendant's  negligence  in  rid- 
ing a  bloyde  along  a  public  highway.  Af- 
firmed. 

The  facts  are  stated  In  the  oplaion. 
2ir.  C.  P.  Carpenter  for  appellant 
Me»»rK  Hod^Mm  ft  SehaUer  for  re- 
spondent. 

Bnck,  J„  delivered  the  opinion  of  the  court: 
This  action  was  commenced  io  justice's 
court  to  recover  damages  for  injury  to  the  plain- 
tlfl*8  carriage,  wbtch  plaintiff  allegea  was 
caused  by  the  carelessoess  and  neeligence  of  the 
defendant  in  riding  and  using  a  Dlcycle  In  the 
public  highway,  whereby  plaintiff's  horse  was 
fri^bteoed,  and  became  wholly  unmanageable 
and  shied,  precipitatiog  the  plaintiff's  horse 
and  carriage  off  from  the  grade  and  road  into 
a  swamp,  and  damaging  the  carriage  of  plain- 
tiff to  the  amount  of  flS.  The  plaintiff  re- 
covered judgment  for  |16  and  costs,  but,  upon 
appeal  to  the  district  court  of  Dakota  county, 
the  judgment  was  reversed,  upon  tlie  ground 
that,  conceding  all  of  the  testimony  introdnced 

*Headnol«B  by  Buck,  J. 

Non.— For  reffulaton  of  bicycle  riding,  see 
TwUley  v.  Perkins  (Md.)  10  B.  A.  888.  and  fiai«- 
98  L.a  A. 
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by  the  plaintiff  to  be  true,  the  defendant  wu 

not  negligent.  The  decision  of  the  dfetrid 
court  was  right.  It  is  true  that  upon  a  contro- 
verted question  of  negligence,  where  different 
deductions  or  reasonable  inferences  might  be 
drawn  by  the  jury  from  the  conflicting  evi- 
dence, the  general  rule  is  tbat  the  flodiDg  of 
the  jury  should  not  be  disturbed.  But  upon 
the  undisputed  facts,  or  aasumlng  the  testi- 
mony of  the  plaintiff  to  be  true,  it  does  not 
show  a  cause  of  action  against  the  defendant 
A  person  riding  a  bicycle  upon  the  public  high- 
way has  the  same  rights  in  so  doing  as  pei  sons 
using  other  vehicles  thereon.  A  higbwayia 
intended  for  public  nae,  and  a  pteraon  riding  or 
driving  a  horse  has  no  rights  superior  to  those 
of  a  person  riding  a  bicycle.  In  the  use  of  a 
public  highway,  there  are  certain  rights  of  the 
road  which  must  be  observed  by  all  [leisons, 
and  a  violation  of  those  rights  constitutes  ac- 
tionable negligeare.  A  bicycle  is  a  vehicle 
used  now  very  extensively  for  convenieuce, 
recreation,  pleasure,  and  business,  and  the  rid- 
ing of  one  upon  the  public  highway  in  the 
ordinary  manner  as  Is  now  done  is  neuher  un- 
lawful nor  prohibited,  and  they  cannot  be 
iMnisbed  because  they  were  not  ancient  vehi- 
cles, and  used  in  the  Garden  of  Bden  by  Adam 
and  Eve.  Because  the  plaintiff  choee  to  drive 
a  horse  hitched  to  a  carriage  does  not  give  to 
him  the  right  to  dictate  toothers  their  madAtA 
conveyance  upon  a  public  highway,  where  the 
rights  of  each  are  equal.  The  traveled  grade 
where  the  parties  met  was  from  ten  to  twelve 
feet  wide,  giving  ample  room  for  the  parties 
to  have  passed  each  other.  Gen.  Stat  1U78, 
chap.  14,  ^  1,  provides  tbat  when  persona  meet 
each  other  on  any  bridge  or  road,  traveling 
with  carriages,  wagons,  sleds,  sleigbs,  or  other 
vehicles,  each  shall  seasonably  drive  his  car^ 
riage  or  other  vehicle  to  the  right  of  tb^middle 
of  the  traveled  part  of  the  road,  so'that  the  re- 
spective carriages  may  pass  each  other  without 
interference.  This  taw  appears  to  have  been 
complied  with  on  the  part  of  the  defendant  If 
there  was  cot  room  to  pass,  it  was  as  much  the 
duty  of  the  plaintiff  to  atop  as  that  of  the  de- 
fendant; especially  in  view  of  the  fact  ^at  he 
testified  that,  when  he  disoonred  defendant 
riding  towards  him,  he  anticipated  that  bia 
horse  would  be  frightened. 

In  his  complaint  the  grounds  of  negligence 
charged  are  that  defendant  did  not  stop  riding 
towards  plaintiff,  and  ascertain  wbether  plain- 
tiff's horse  was  likely  to  be  frightened,  and  by 
riding  uimn  the  road  grade  before  plaintiff  bra 
time  to  drive  off  the  same.  As  the  defendant 
had  the  legal  right  to  be  in  Uie  highway,  and 
as  there  is  no  allegation  in  the  complaint  tbat 
the  defendant  knew,  or  had  any  reason  to  be- 
lieve or  anticipate,  that  plaintitf's  horse  would 
be  frightened  at  defendant's  bicycle,  or  the 
manner  In  which  he  was  riding  the  same,  it 
does  not  charge  actionable  negfigeooe.  It  ii 
not  the  duty  of  a  party  lawfully  traveling  upon 
a  public  highway  upon  a  bicycle,  when  he  sees 
a  horse  and  carnage  approaching  to  stop  and 
inquire  whether  the  horse  is  likely  to  be  frigh- 
tened, nor  to  anticipate  that  such  horse  will  be 
frightened,  eapeclaily  In  the  absence  of  any  ap- 
parent reason  for  so  doing;  and  it  appeara  from 
the  evidence  that  defendant  was  within  five  to 
ten  feet  of  plaiDtlff*!  braaa  when  he  noticed 
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that  the  hone  wu  frightened.  When  be  first 
aitw  plaintiff,  be  was  about  seveDty  or  one 
hnndred  feet  away  from  him,  and  riding  at 
the  rate  of  eight  miles  an  hour;  but,  to  use  bis 
expression,  he  slowed  up,  and  turned  out  to 
the  edge  of  the  road  next  to  the  grass  on  the 
rigbtside  of  the  road,  and  onlj  went  tbe  length 
of  tbe  plalDtiff's  bone  before  he  dismounted, 
and  -went  to  tbe  assialaDce  of  plaintilT,  and 
rendered  htm  such  assistance  as  he  was  able. 
There  is  not  a  single  word  of  evidence  going 
to  show  any  willful  act  of  tort  on  tbe  part  of 
defendant,  or  that  be  was  riding  his  Teblcle  in 
an?  other  thao  the  ordinary  way  and  reason- 
able manner,  or  that  he  apprehended  or  antici- 
pated any  fright  on  the  part  of  plaintifTs 
borse.  Simply  because  tbe  plaiatifTs  carriage 
was  injured  by  reason  of  bis  horse  becomiDg 
frightened  at  defendant's  riding  bis  Tehicle 
does  not  impute  negligence  to  defendant.  If 
defendant's  act  was  not  wrongful,  tbe  result- 
ing injury  was  not  actionable.  The  plaintiff 
cannot  be  made  to  pay  or  suffer  for  bis  acts, 
unless  the  acts  done  by  him  were  done  in  such 
rnann^  and  at  a  time  which  show  that  he  was 
acting  in  disregard  of  tbe  rights  of  other  per- 
sons.  This  is  not  such  a  case. 

Tbe  pleading  nod  proof  of  a  custom  as  to 
parties  approaching  each  other  on  the  ^mde 
where  this  injury  resulted  are  so  wanting  in 
statiog  and  proTing  all  the  easentla)  elements 
neciMarj  that  we  need  not  discuss  this  ques- 
tion. 

3%ejw^9nt  app^^fnm  it  aprmed. 


Hatt  AITDERSON,  fUxpt., 

V. 

HA27CHESTER  FIRE  ASSUAAXCE 
CO.,  Appt. 


.HInn. 


*1.  Chapter  e  1 7»  Oen.  I<awa  leSB  (Gen. 
Stat.  1894,  II  8800-8S0S),  which 
proTlded  fbr  the  preparation  the 
Insimtnee  rommlsslonoi  i  and  the  adop- 
tion, of  the  "Minnesota  standaii]  policy,"  is  ua- 
constltiitioQal  and  void,  for  the  reason  that  It  at- 
tempted to  dele^te  lesrislatlTe  power  to  tbe 
iDBuranoe  oommlssloner. 

8.  Where  a  polity  of  Inaimuioe  pro- 
widedf  "Tbis  esUre  poHoy.  unless  otherwise 
provided  br  agreement  todorsed  hereon  or  added 
hereto,  shall  be  void  it  tbe  Insured  now  bas.  or 
shall  hereafter  make  or  procure,  nay  otber  con- 
tract of  InBurauce,  whether  valid  or  not,  on 
proper^  oovered  In  whole  or  la  part  bj  this 
poltoy,**— HMd,  hr  dellverlnv  the  poller  knowing 
the  existence  of  other  Insurance  on  the  premifcs, 
the  insurer  watved  tbe  condition,  tbougb  no  such 
waiver  waaiadorsed  on  tbe  policy. 

(Kovember  K,  UHJ 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  St.  Louis  County  over- 
ruling  a  motion  for  a  new  trial  after  judgment 
in  favor  of  plaintiff  in  hn  action  brought  to  re- 

•Headnotei  by  Camtt,  J. 


NoTH,~-For  similar  decleloo  Id  Pennsylvania,  see 
O'Nell  V.  Amerteaii  P.  Ins.  Oo.  M  L.  B.  A.  71S. 
S8  USLA, 


cover  the  amount  alleged  (o  be  dueon.a  policy 
of  fire  icsiirance.  Afflrmed. 

The  fact-i  are  staled  tn  tlie  opinions. 

MetiTs.  Kitcbel.  Cohen  &  Shaw,  with 
Mem-t.  S.  T.  Harrison  and  William  Har- 
rison, for  appellant. 

iVfisra.  John  Jenswold*  Jr.*  and  Bunn 
ft  Badley,  for  respondent. 

Gilflllan.  Oh.  J.,  delivered  tbe  opinion  of 

tbe  court: 

May  9, 1893,  the  defendant,  by  a  Minnesota 
standard  policy,  insured  a  building  of  plaintiff 
against  loss  or  damage  by  flre  for  one  year, 
and  June  l8th  the  building  was  destroyed  bj 
flre.  At  the  time  of  and  prior  to  the  issnuoca 
of  the  policy,  tbe  plaintiff  had  other  insurance 
on  the  building,  to  the  amount  of  fSOO.  Tbe 
policy  of  defendant  (tbe  standard  policy)  con< 
tains  this  condition:  "This  entire  policv,  un- 
less otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  Ik  void  if  the  in* 
sured  now  bas,  or  shall  hereafter  mniie  or  pro- 
care,  otber  contract  of  insurance,  whether 
valid  or  not,  on  propf  rty  covered  in  whole  or 
in  part  by  this  policy," — and  this  further  con- 
dition; "And  no  oEtlcer,  agent,  or  representa- 
tive of  this  company  shall  have  power  to  waive 
any  provision  or  condition  of  this  policy  ex- 
cept such  aa,  by  the  terms  of  this  policy,  may 
be  the  aobject  of  agreement  Indorsed  hereon  or 
added  hereto;  and,  as  to  such  provisions  and 
fx>nditions,  no  officer,  agent,  or  representative 
shall  have  such  power  or  be  deemed  or  held  to 
have  waived  such  provision  or  condition  un- 
less such  waiver.  If  any,  shall  be  written  upon 
or  attached  hereto."  There  was  no  indorse- 
ment on  the  policy  referring  io  any  to  the 
other  and  previous  insurance. 

The  only  question  in  the  case  Is,  Could  an 
agent  of  the  defendant,  notwithstanding  tbe 
last  above  quoted  condition,  waive  by  parol, 
and  without  indorsing  on  the  policy,  the  con- 
dition as  to  other  iosuranceT  In  Lamberton 
V.  Connecticut  F.  In».  Co..  89  Minn.  129,  1  L. 
R.  A.  i^,  (be  court  passed  upon  a  condition 
similar  to  tbe  condition  last  above  quoted,  and 
held  it  to  be  not  an  attempt  to  limit  or  restrict 
tbe  power  of  any  particular  agent  or  class  of 
agents,  but  to  disable  one  of  tbe  parties  to 
makp,  even  with  the  consent  of  the  other,  an 
agreement  that  would  otherwise  be  valid;  and 
the  court  said:  "A  coutracling  parly  cannot 
so  tie  bis  own  hands,  so  restrict  his  own  Uptl 
capacity  for  future  action,  that  he  bas  not  tbe 
power,  even  with  tbe  assent  of  the  other  party, 
to  bind  or  obligate  himself  by  his  further  ac- 
tion or  agreement  contrary  to  the  terms  of  the 
written  contract."  The  court  decided,  in  ef- 
fect, that  Bucb  a  condition  was  nugatory;  ihat 
tbe  parlies  could  not  bind  themselves  by  any 
such.  The  defendant  cliiims  that  Laws  1889, 
chap.  817,  providing  for  a  uniform  policy  of 
flre  instimnce,  to  be  known  as  the  "Minnesota 
Standard  Policy,"  changed  the  rule  of  Inw  in 
that  particular,  and  that,  by  requiring  the 
standard  policy  to  be  used,  tbe  act  not  only 
enables,  but  enjoins,  the  parlies  to  bind  them- 
selves by  tbe  terms,  provisions,  and  conditions 
contained  io  it.  No  other  question  on  thatact 
is  suggested  by  either  party,  either  aa  to  iti 
validity  or  construction  in  any  particular,  ex- 
cept as  above  staled;  and  we  will  pass  on 
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DOttatog  1)Qt  the  poiat  tlias  made  as  applying  to 
tbe  condiiion  last  above  quoted. 

The  standard  policy  was,  under  tbe  act,  pre- 
pared by  tbe  iaBUrance  commissiODer,  with  the 
asiiistaDce  of  the  altorDey-generaL  Its  use  by 
insurance  compaoiea  doiog  buaioess  io  this 
•tate  is  made  compulsory.  Tbe  courts  must, 
when  railed  on,  tnterpiet  it  and  Its  various  pro- 
TiBlons  and  conditions,  and  generally  by  the 
same  rules  as  though  tbe  form  of  policy  were 
voluntarily  adopted  by  tbeparties.  But  in  re- 
spect to  tbe  power  of  the  parties  to  insert  the 
provisions  and  conditions  that  are  contained  in 
the  standard  policy,  and  tbe  binding  effect  of 
tbem,  Uie  act  Is  conclusive;  for  it  would  be 
absunl  to  say  that,  while  tbe  same  statute  com- 
pels  tbe  use  of  a  particular  condilion.  the  par- 
ties cannot  or  shall  not  bind  themaelvee  by  it, 
but  it  may  be  nugatory.  By  requiting  tbe 
condition  to  be  inserted,  tbe  statute  certainly 
enables  tbe  parties  to  make  the  condition.  It 
follows  that  tbe  condlUoDS  quoted  are  ralid : 
and  binding.  Id  respect  of  tbe  power  of  tbe 
parties  to  bind  themselves  bj  such  conditions, 
Xhe  act  cbanges  tbe  role  bitmLambertonCaae, 

Order  reverted. 

Ctunty,  J.,  dissenting: 

I  cannot  agree  to  the  foregoing  opinion,  for 
reasona  that  I  will  state.  The  questions  in- 
volved In  this  decision  are  of  very  great  im- 
portance to  tbe  people  of  this  state,  as  well  as 
to  tbe  insurance  companies.  By  chapter  217, 
Gen,  Laws  1889,  tbe  legislature  under  the 

f^uise  of  reform,  enacted  a  most  extraordinary 
aw.  It  provides  that  the  insurance  commis- 
sioner,  within  sixty  days  after  tbe  passage  of 
that  act.  shall  prepare  and  file  in  bis  office  "a 
printed  form  in  blank  of  a  contract  or  policy 
of  fl  re  insurance,  together  with  sucb  provisions, 
agreements,  or  conditions  as  may  be  indorsed 
thereon  or  added  thereto  and  form  a  part  of 
such  contract  or  policy,  and  such  form  when 
ao  filed  shall  be  known  and  designated  as  the 
Minnesota  standard  policy."  It  further  pro- 
Tides  that  be  shall  call  upon  tbe  attorney-gen- 
eral for  such  assistance  as  to  bim  may  seem 
necessary  in  tbe  preparation  of  the  policy.  It 
further  provides  that  all  flre  Insurance' con- 
tracts made  after  June  1,  1890,  shall  conform 
In  all  particulars  as  to  provisions,  agreements, 
and  conditions  to  tbis  printed  form.  It  further 
provides  U>at  printed  or  written  forms  of  de- 
Boription,  "or  any  other  matter  necessary  to 
clearly  express  all  the  facts  and  conditions  of 
Insurance  on  any  particular  risk  (wbicb  facts 
or  conditions  shall  in  no  csBe  be  inconsistent 
will),  or  a  waiver,  of  any  of  the  provisions  or 
conditions  of  tbe  standard  policy  herein  pro- 
vided for),  may  be  written  upon  or  attached  or 
appended  to  any  policy  Issued  on  property  in 
tbis  slate."  If  these  provisions  mean  any- 
thing, they  mean  that  every  condition' io  such 
standard  form  which  will  allow  the  insurance 
company  to  escape  liability  must  be  inserleU 
in  every  insurance  policy  issued,  and,  when  so 
Inserted,  it  cannot  be  waived  by  any  power  on 
earth,  but  alisolutely  protects  iDsuranoe  com- 
panies Jo  taking  advantage  of  every  technical 
violation  for  tbe  purpose  of  evading  payment 
of  loues,  and  under  no  circumsinnces  can  the 
company  waive  or  forgive  any  sucb  technical 
violation.  Within  sixty  days  after  the  passage 
28  L.aA. 


of  this  act  tbe  lasnranoe  commissioner  did  pre- 
pare and  file  the  Minnesota  standard  policy,, 
which  contains  at  least  thirty-flve  condltioos, 
the  violation  of  any  one  of  which  will  forfeit 
the  policy.  Any  one  familiar  with  insurance 
law  can  readily  anderatand  that  one  such  for> 
feitnre  claose,  protected  from  the  doctrine  of 
waiver  as  heretofore  applied  by  tbe  courts 
will  render  void  more  policies  than  a  do2e» 
such  clauses  to  which  such  doctrine  of  waiver 
Is  applied;  and,  if  this  statute  and  standan) 
policy  is  the  law  of  this  stale,  then  not  one  in- 
surance loss  in  ten  which  the  Insurer  sees  fli 
to  refuse  to  pay  can  be  collected.  By  the  law 
of  waiver,  tbe  party  to  a  contract  who  would 
enforce  an  act  of  forfeiture  committed  by  tb* 
other  party  must  do  no  act  recognizine  the- 
contract  as  still  in  force  after  be  learns  of  tbe 
forfeiture.  If  be  does,  be  waives  tbe  forfei- 
ture. This  rule  applies  as  well  to  forfeituiv 
clausea  In  leases,  deeds,  and  other  contracts  a» 
it  does  to  those  in  Inanrance  policies  If  tbi» 
statute  Is  constitutional,  the  dedslfm  of  tbe 
majority  is  right.  But  It  seems  to  me  that  the 
constitutionality  of  tbis  statute  is  very  ques- 
tionable. Is  it  not  an  attempt  to  delegate  leg- 
islative power  to  the  insurance  commissiooerf 
If  the  legiiiaturs  can  tbus  delegate  to  an  in- 
dividual the  power  to  prescribe  what  provi- 
aiona  shall,  and  what  provisions  shall  not,  be 
Inserted  In  an  Insurance  contract,  why  can  they 
not  in  tbe  same  manner  delegate  the  power  to 
prescribe  what  provisions  shall,  and  what  pro- 
visions shall  not,  beinsertedinadeed  or  a  mort- 
gage or  a  promissory  note?  Why  can  they  not 
designate  some  one  as  tbe  czar  of  tbe  law  of 
contracts,  and  delegate  to  biro  complete  and 
absolute  power  to  say  what  tbe  law  of  any  and 
all  contracts  shall  bef  It  la  truethat  theques- 
tion  of  the  conatitutionallty  of  this  l^slatioD 
has  not  been  raised  by  either  party  to  this  ap- 
peal; hut  it  seems  to  me  that,  on  account  of 
tbe  great  public  importance  of  the  question, 
tbis  court  should  not  dispoee  of  the  case  in  » 
way  that,  to  a  condderable  extent,  implies  that 
It  considers  the  legislation  constitutional,  but 
should,  when  tbe  question  is  sngeested,  raise  it 
of  its  own  motion,  and  order  a  further  argu- 
ment of  tbe  case  as  to  this  question.  If  such 
a  course  is  unprecedented,  it  seems  to  me  (hat 
it  is  time  sucb  a  precedent  was  estat)Ushed. 
For  this  reason  I  cannot  agree  with  tbe 
ion  of  tbe  majority. 

ColUna,  J.: 

Because  of  lis  importance,  I  am  of  the 
opinioD  that  it  would  be  advidble  to  order  % 
reargument  of  this  case  upon  thequestloo  sug- 
gested by  Mr.  Jvttiee  Canty,  although  I  do 
not  wish  to  be  understood  u  concurring  in  all 
that  he  has  said.  On  the  case  as  presented,  I 
assent  to  the  majority  (^nloL 

A  rehearing  was  subsequently  bad  after 
which  on  Hay  IS,  1895,  Cantr.  J.,  on  behalf 
of  tbe  court  delivered  tbe  following  opinion: 

This  case  was  argued  and  decided  in  favor  of 
appellanl  at  tbe  last  term  of  tbiaoourt.  Bee  60 
N.  W.  Rep.  1095.  It  having  been  then  sogcest- 
ed  that  chapter  217,  Gen.  Laws  1888  (Gen.^tat. 
1894,  8200-3202),  which  provided  for  the 
preparation  and  adoption  of  tbe  "Minnesota. 
standard  policy."  was  vnconstltuUonal,  for  the- 
reason  that  it  attempted  to  delegate  legialalin 
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powers  to  the  liumraDcecoiDQiissioDer,  amotioo 
for  a  reargument  was  made,  on  the  /rround  of 
nich  uncoDstitulioDality,  the  motion  was 
granted,  and  tbe  case  has  doce  been  reargued. 
Since  the  granting  of  tbe  motion  for  reareu- 
ment,  tbe  mpreme  court  of  Pennsylvania  aas 
declared  a  soaiewfaat  aimllar  statute  nncon- 
•titutional,  as  \x\ng  an.  attempted  delegation 
of  legislntiTe'  power.  See  (/Neil  t.  Amer- 
icon  F.  Ins.  Oo.  166  Pa.  73,  26  L.  R.  A. 
715.  It  is  now  conceded  by  appellant  tbat, 
if  tbe  HiDoesota  statute  was  the  same  aa 
tbat  of  Pennsylvania,  it  would  be  unconatUu- 
tiooal.  But,  wbile  tbe  statute  of  Pt-nnsylrania 
attempted  to  give  tbe  insurance  eommissioDer 
power  to  adopt,  as  tbe  standard  policy,  any 
form  of  insurance  contract  be  saw  fit,  it  fs 
claimed  tbat  tbe  Minnesota  statute  required  the 
Insurance  commissioDer  to  adopt  tbe  New  York 
standard  policy,  and  gave  him  no  discretion, 
aa  to  tbe  substance  of  the  contract  to  be  so 
adopted,  and  that,  therefore,  there  was  no  such 
attempt  to  delegate  legislative  power  to  h!m. 
So  far  aa  it  la  necessary  bere  to  consider  said 
chapter  217,  it  reads  as  follows: 

"Section  1.  Tbe  insurance  commissioner 
shall  prepare  and  file  in  bis  office  on  or  before 
the  first  (Ist)  day  of  August.  A.  D.  eighteen 
hundred  and  elgfa^-nine(1889),  a  printed  form 
In  blank  of  a  contract  or  policy  of  fire  insur- 
ance, together  with  such  provisions,  aj^'ee- 
ments  or  conditions  as  may  be  indorsed 
thereon,  or  added  thereto,  and  form  a  part  of 
tuch  contract  or  policy,  and  sucb  form  when 
so  filed  sball  be  known  and  designated  as  the 
Minnesota  Standard  Policy.  Said  insurance 
commisflioDer  sball  within  sixty  (60)  days  from 
the  passage  of  this  act  prepare,  approve,  and 
adopt  a  printed  form  in  blank  of  a  contract  or 
policy  of  fire  Insurance,  together  with  such 
provisions,  agreements,  and  conditions  as  may 
be  indorsed  thereon  or  added  thereto  and  form 
a  part  of  sucb  contract  or  policy,  and  such  form 
•ball,  aa  near  as  the  sameoio  be  made  applica- 
ble, conform  to  tbe  hrpe  and  form  of  the  New 
York  Standard  Fire  Insurance  "PoVicj,  to  called 
and  known.  Provided,  bowever,  that  five  (5) 
days'  notice  tA  cancellation  by  tbe  company 
diall  be  ^ven,  and  provided,  tbat  proof  of  loss 
•ball  be  made  witbio  sixty  (60)  days  after  a  fire. 

"See.  3.  The  insurance  commissioner  may 
call  upon  the  attorney-general  for  such  assist- 
ance aa  to  him  may  seem  necessa^  In  the 
preparatlott  of  the  aforesaid  standard  insurance 
policy,  and  It  is  hereby  made  tbe  duty  of  said 
attorney -general  to  perform  such  service." 

'*Sec.  4.  On  and  after  tbe  first  (1st)  day  of 
January  A.  D.  eighteen  handred  and  ninety 
(1890),  no  fire  insurance  company,  corporation 
Iff  auociatlon,  their  officers  or  agents,  shall 
make,  issue,  use  or  deliver  for  use  any  fire  in 
■nrance  policy  or  renewal  of  any  fire  policy  on 
property  In  tbis  state,  otber  tban  such  as  sball 
conform  in  all  particulars  as  to  blanks,  size  of 
type,  context,  provisions,  agreements  and  con- 
ditions with  the  printed  form  of  contract  or 
policy  so  filed  In  tlie  office  of  tbe  insurance 
oommtssioner.  as  provided  for  In  the  first  fist; 
•ecUon  of  this  act,  and  no  oiber  or  different 
provision,  agreement,  condition,  or  clause  sball 
m  any  manner  be  made  a  part  of  said  contraci 
or  policy,  or  be  Indoraed  thereon  or  delivered 
therewith,  except  as  follows,  to  wit:  .  . 

ts  L  a  A. 


Then  follow  provisions  which  authorize  the 
insertion  in  the  insurance  policy  of  matters  of 
description,  and  otber  particulars  and  provis- 
ions peculiar  to  tbe  particular  insurance  com- 
pany or  tbe  particular  risk,  and  not  incou9is(«n( 
with  tbe  provision!  or  conditions  of  the  stand- 
ard policy.  It  is  contended,  in  substance,  tbat 
all  of  this  statute  above  quoted  which  provides 
for  the  preparation  and  adoption  of  a  standard 
form  is  surplusage,  except  the  part  of  section 
1,  chapter  217,  Oen.  Laws  1889  (Gen.  Stat. 
1894.  §  8200).  which  provides  that  "such  form 
shall,  as  near  aa  (he  same  can  be  made  applica- 
ble, conform  to  the  type  and  form  of  New  Tork 
Standard  Fire  Insurance  Policy  so  called  and 
known."  If  this  contention  is  correct,  why 
were  tbe  provlsion.<}  inserted,  which  immedi- 
ately follow  tbis,  and  require  five  days'  notice 
of  cancellation  by  the  company,  and  provide 
.  for  sixty  days  in  which  to  make  proof  of  loss? 
It  is  conceded  counsel  for  appellant  that 
these  identical  provisloiu  were  in  the  New 
York  standard  form  when  this  act  was  passed. 
If  tbe  legislature  intended  to  require  all  of  the 
provisions  of  that  form  to  be  adopted,  why  did 
tbey  thus  specify  only  those  two? 

Again,  if  tbe  insurance  commissioner  bad  no 
discretion,  and  was  to  act  merely  as  a  copyist 
of  the  New  York  form,  why  was  It  deemed 
necessary  to  provide  for  him  tbe  assistance  of 
the  attorney  general,  in  his  onerous  duties  of 
copying  tbe  same? 

Again,  why  should  tbe  words  "provisions, 
agreements  and  [or]  conditions"  occur  so  often 
in  tbe  statute  where  they  are  of  no  particular 
importance,  and  be  left  out  in  the  very  con- 
oectioo  and  very  place  where  they  would  be 
all  important? 

Again,  the  statute  provides  tbat  "such  form 
shall,  as  near  aa  tbe  same  can  bemade  applica- 
ble, conform  to  the  type  and  form  of  the  New 
Tork  'standard.'"  It  is  Insisted  that  this  au- 
thorizes  only  such  changes  as  striking  out  tbe 
words  "New  York,"  and  inserting  "Minne- 
sota," and  (hat  for  tbe  purpose  of  permitting 
such  changes  the  words,  "aa  near  as  the  same 
can  be  made  applicable,"  were  used.  There 
are  no  sucb  changes  to  be  made.  The  words 
"New  York"  do  not  occurln  tbe  provisions  of 
tbe  New  York  standard.  There  is  not  a  word 
in  the  provisions  of  tbe  New  Yorkform  which 
it  la  necessar;  to  change  in  order  to  apply  the 
form  to  Minnesota.  Toeu  the  legislature  must, 
at  least,  have  intended  to  give  tbe  insurance 
commissioner  power  to  exercise  bis  judgment 
in  determining  which  of  the  provhions  of  tbe 
New  York  form  were  applicable  to  Minnesota, 
and  which  were  not,  and  this  would  be  an  un- 
constitutional delegation  of  power.  Conced- 
ing, without  deciding,  tbat  tbis  would  be  a 
proper  way  to  make  the  New  York  form  a  part 
of  the  Minnesota  statute.  If  tbe  legislature 
intended  to  adopt  the  New  York  form,  they 
could  have  aaid  so  in  a  very  few  words.  Tbe 
words  "type  and  rorm,"above  quoted,  are  writ- 
ten together  in  the  same  conneclion,  and  it  is 
fair  to  presume  tliat  they  both  refer  to  matters 
of  tbe  same  general  kind;  Uiat  la,  to  matters  of 
form.  Construing  these  words  In  connection 
with  the  other  provisions  of  tbe  statute,  we  are 
uf  tbe  opinion  (hat  they  are  equivalent  to 
"type  and  style,"  tbat  the  leelslature  Intended 
to  give  tbe  fnsuruioe  commusloner  power  to 
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fasert  Id  the  standard  form  mch  proTisioDs  as 
be  saw  fli,  and  that,  while  H  tnlfcbt  be  materi- 
ally different  from  the  New  York  form  Id  sub- 
etsDce,  it  should  conform  to  It,  as  far  aa  practi- 
cable, in  the  size  and  character  of  the  type,  and 
Id  the  arrangemeot  of  provisions.  The  object 
of  this  waa  obviously  to  prevent  the  dm  of  type 
so  small  and  obscure,  aod  the  airanffement  of 
provisloDsao  otisleadiDg,  that  an  ordfoary  man 
would  not  read  these  provisioBB,  and,  if  be  did, 
could  not  nnderGtand  tbem.  llien  the  legisla- 
ture attempted  to  clothe  the  Insurance  commis- 
sloDer  witb  power  to  enact  a  eeoeral  law, 
prescribing  what  provisions  and  coodttioos 
should  be  inserted  in  a  policy  of  insurance,  and 
what  should  noL  There  was  no  reason  why 
the  legislature  coiild  not  pass  this  act  as  welt 
as  the  commissioner.  There  may  be  necessity 
for  police  regulation  In  the  inaunince  business, 
for  the  protection  of  the  insured  and  ihe  in- 
surer; and  the  regulation  of  many  matters  of 
detail,  exceptional  matters,  and  matters  which 
cannot  well  be  regulated  by  the  general  provis- 
ions of  law,  may  perhaps  be  delegated  to  such 
a  commissioner.  But  this  is  not  such  a  matter. 
There  is  no  necessity  for  changing  from  time 
to  time,  between  legislative  sessions,  the  pro- 
visions which  sliould  be  put  in  such  a  standard 
form,  80  as  to  meet  clianglng  conditions  (see 
State  V.  Chicago,  M.  A  St.F.  It.  O.,  38  Minn. 
801),  and  no  such  power  was^iiven  to  the  com- 
missioner. He  was  to  prepai-e  and  adopt  a 
standard  form,  once  for  all,  and,  when  so 
adopted,  it  waa  to  remain  irrevocable  until 


'  changed  wbseqnent  Ic^slatlon.  A  clearer 
instance  of  an  attempt  to  delegate  legislatin 

power  could  hardly  be  suggested.    As  said  in 
IStaU  V.  Toung,  29  Minn.  »5t:    "It  is  a  prin- 
ciple not  questioned,  that,  except  where  au- 
thorized     ibe  cons'titulion.  as  in  respect  to 
municipalities,  the  legislature  cannot  delegate 
legislative  power;  cannot  confer  on  any  Irady 
or  person  the  power  to  determine  whatsbali  be 
law.   The  legislature  only  must  determine 
this."   We  areof  the  opinion  that  said  chapter 
217  is  noconstttutional  and  void,  and  thereforo 
the  provision  of  said  statute  prohibiting  the 
parties  from  waiving  any  of  the  provisions  of 
the  standard  policy  has  no  effect,  and  does  not 
prevent  a  parol  waiver  of  the  condition  in  the 
policy  declaring  such  policy  "void  If  the  in- 
sured now  has,  or  shall  hereafter  make  or  pro- 
cure, any  olher  contract  of  insurance."  This 
being  so,  the  contract  of  insurance  is  merely 
the  voluntary  contract  of  the  parlies,  not  re- 
stricted by  any  such  statute;  and  by  delivering 
the  policy  here  in  question,  knowing  of  the 
I  existence  of  other  Insurance  on  the  property, 
I  the  defendant  waived  this  condition  of  Its  pol- 
,  icy,  and  plaintiff  is  entitled  to  recover.  Bran- 
dup  V.  St.  Paul  Fire  d  Marine  In».  Co.  27 
I  Mmn.  898;  First  Nat.  Bank  of  IJerU's  Lake  v. 
I  American  Cent.  Jna.  Co.  of  iSt.  Lou  it  (^lino.)  60 
'  N.  W.  Rep.  845;  Lambertaa  t.  Connectievt  F, 
ln$.  Co.  89  Minn.  129.  1  L.  R  A.  232. 

This  disposes  of  all  the  questions  in  the 
caie,  end  (m  order  appealsd  from  it  affirmei. 


ILLIITOIS  SUFBEHB  COUBT. 


LAKE  ERIE  &  WESTERN  R.  CO.,  Appt.. 

T. 

Engene  H.  WHITHAM. 
{USUI,  no 

I.  The  fttet  that  the  name  of  m  wUie  Is 
placed  after  that  of  her  huabaod  in 

Damlnirtlie  party  of  tbe  first  part  tea  deed  lo 
wblob  she  appears  as  one  of  the  parties  oonver- 
Ingand  qultclttlinine  all  Interest  in  the  land,  to 
not  Sufficient  to  restrict  the  oonveynnoe  by  bee  to 
a  mere  waiver  of  dower. 

8.  The  ondMlon  of  the  worda  "notary 
public'*  ia  tbe  signature  to  a  certlfloate  of  ao- 
knowledsmeot  by  a  notarf,  tbe  body  of  whlcb 
shows  that  he  was  acting  officially  aa  a  notary 
public,  does  not  make  tbe  certificate  Invalid. 

8.  The'presumption  that  a  deed  was  de- 
livered oa  the  day  of  Its  date  Is  not 
OTeroome  by  the  fact  that  It  was  ackaowl- 
edged  at  a  later  date  and  thereafter  came  into  (be 
personal  possesslOD  of  the  grantee,  where  it  was 
procured  for  him  by  an  attorney  in  another 
oouniyfnwfalidi  It  wo  ezeouted  and  aeknowl- 
odged. 

4.  A  complete  deeerlptloa  by  metee  and 

NoTX,— The  present  case  Is  tbe  only  one  of  which 
we  have  knowledge  that  decides  the  question  of 
power  to  make  a  coniinoD-taw  dedication  of  land 
to  a  railroad  company. 

On  tbe  general  subject  of  dedication,  see  Cburob 
V.  Portland  (Or.)  8  U  R.  A.  fSS.  and  nof«,-  Campbell 
V.  Kansas  (Ho.)  ID  L.  B.  A.  SQBL 
28  L.  R  A. 


bounds  of  land  between  a  certain  block  and  the 
north  line  of  a  'quarter  seotlnn  does  not  limit  a 
conveyance  to  tliat  land  whan  followed  by  a  aeo- 
tence  deolaring  that  It  Is  sU  the  land  tbat  Ilea  be- 
tween tbe  north  line  of  auob  quarter  section  and 
two  blocks  named,  only  one  of  wliich  Is  men- 
tioned Id  tbe  preceding  description  by  metes  and 
bounds. 

6.  PlaintUTe  teetlaumy  tbat  ealt  wae 
not  commeaeed  nntU  after  a  deed  waa  deliv- 
ered to  bim  to  prima  Catde  sufficient  to  show  tbe 
fact,  although  on  omfla-cxamlDatlon  It  appear* 
tbat  theevents  took  place  on  theaame  day  at  dif- 
ferent places. 

6.  For  plaintiff  ia^eetnaent  to  trace  hie 
title  to  aa  alleged  eommon  aonrce  Is 

prima  facte  sufficient  under  Bev.Stat..  chap,  tf, 
ISSiWfaerebehaastatedon  oath  that  defendant 
claims  title  from  that  souroe  and  thto  to  not  de- 
nied on  oath. 

7.  ATlUaceplatebowiueraatr^oflaad 
100  feet  wide  on  each  side  of  a  rail- 
road track  but  wbloh  a  not  marked  or  noted 
on  tbe  plat  aa  donated  or  granted  to  tbe  railroad 
company  in  order  to  make  a  con  veyance  thereof 
ondtir  Bev.  Stat,  obap.  108, 1 8,  cannot  be  made  to 
opetate  aa  such  oonveyanoe  by  tbe  aid  of  proof 
of  oontemporaneous  or  subsequent  acts  of  tbe 
parties  tending  to  show  dedication  thereof  m 
part  of  the  right  of  way. 

8.  A  railroad  eorporatloa  '♦mnot  ao> 
quire  title  to  or  an  easemcirt  in  kod  eQ» 
moD-law  dedication. 


(April  t,  UMJ 
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APPEAL  by  defendant  from  a  judemeot  of 
the  Circait  Court  for  TermlUoo  County  In 
faTOT  of  plaintiff  in  «a  action  brought  to  re- 
cover posMssion  of  certain  real  estate  which 
defendant  claimed  as  part  of  its  right  of  way. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  M.  Steely,  for  appellant: 
Under  the  general  issue  in  ejectment,  thestat- 
ute  of  limitations  may  be  set  up  as  a  dtsfenso, 
or  any  other  matter  that  tends  to  defeat  plain- 
tiff's action. 

StiOliefldd  v.  Border*,  99  ID.  S79;  BMden 
T.  Tan  f^Uck.  106  Ul.  45. 

Plaintifr  must  recover  upon  the  elrengtb  of 
his  own  title,  and  not  upon  the  defects  in  or 
weakness  of  the  title  of  defendant. 

Hague  t.  iVrtw.  46  111.  818:  Marfhalt  r. 
Barr,  85  HI.  106;  ittvart  v.  Dutlon,  89  HI  .  91; 
DanieU  v.  Burm,  40  III.  807;  Kirbjf  v.  Wabatk. 
St.  L.  A  P.  R  Co.  109111.  417. 

If  there  was  a  dedication  to  and  acceptance 
by  the  original  company,  then  the  question  as 
to  whether  or  not  the  present  company  had 
title  or  right  to  possession  cannot  concern  ap- 
pellee, as  that  Is  a  question  to  be  adjusted  be- 
tween such  former  company  and  appellant. 

£tr&s  V.  Wabasfi,  St.  L.  <*  P.  A  Co.,  tupra; 
Sands  v.  Eagey.  150  111.  109. 

Where  it  is  aliown  that  the  consideration  bss 
been  paid  or  performed  and  possession  taken 
wilii  the  expret^s  or  implied  consent  of  the  for- 
mer owners,  defendant  can  successfully  defeud 
the  action  on  these  grounds.  The  considera- 
tion for  the  giving  ofthis  ground  was  the  loca- 
tion of  the  station.  This  was  done  and  posses- 
don  taken  of  this  land  by  the  company  to 
whom  the  offer  was  made. 

iftwA  lOandd  P.  B.  Go.  v.  Z>imic*.19L.  R.  A. 
105,  144  111.  641;  Chicago  &  E.  1.  R.  Co.  v. 
Bay,  118  HI.  608;  Sandt  v.  Kagey,  tupra;  Kil- 
goUT  V.  Qockley,  ^3  111.  109;  Deere  v.  CoU.  118 
111.  165;  Stalej/Y.  Murphy,  47  III.  241;  Stow  v. 
ButaeU.  86  III  36;  GolA  v.  Latalle.  89  lit.  831, 
81  Am.  Kep.  01. 

Appellant  was  In  possession  when  appellee 
got  his  first  deed.  Id  such  case  be  1b  not  an 
innocent  purchaser. 
Sand$  V.  Kagey,  tupra. 
A  dedication  may  be  made  by  parol  declara- 
tions, or  actsand  declarations  without  wriiing, 
no  particular  form  being  required  to  establish 
Its  validity,  ft  being  purely  a  question  of  inten- 
tion. 

Mayvkiod  Co.  v.  Mnywood,  118  HI.  61;  God- 
frey V.  Alton,  12  HI.  80,  52  Am.  Dec.  478:  War- 
ren ^^.JaekKntiUe,  15  III.  336,  68  Am.  Dec 
610;  Alvord  v.  Athley.  1?  III.  869;  Datidaon  v. 
Seed,  111  Ul.  167,  58  Am.  Rep.  61S. 

Dedications  can  be  established  in  any  con- 
ceivable way  by  which  the  intention  of  the 
dedication  can  be  evinced,  as  by  user  and  other 
matter  in  pait,  or  estoppel,  and  no  lapse  of 
time  is  necessary  to  perfect  it. 

SmitA  V.  F/ora,  64  HL  98;  Jteet  v.  Chicago, 
88  III.  883;  Wavgh  T.  Leech.  28  HI.  488;  Pey- 
ton T.  Shaw,  IS  m  Anp.  19^;  WkitfiOd  v.  Bar 
fodce.  Id,  81ff;  Newell.  Ejectment,  $  67,  p.  688, 
noteL 

If  a  dedication  appears  to  be  beneficial  and 
necessary  for  the  purpose  for  which  it  is  used, 
acceptance  b  prHtimed  from  slight  drcum- 
88  L.it.A. 


stances,  and  such  acceptance  is  indicated  by 
actual  use  for  (he  purpose  indicated. 

Mann  v.  Blgin,  24  HI.  App.  419;  MaymoA 
Co.  Maywod,  118  III.  70;  Buehttnan  v.  Cur- 
tit,  25  Wis.  99, 8  Am.  Rep.  23;  Smitit  v.  Flora, 
tupra. 

Railroad  companies  are  public  corporations, 
and  their  roads  are  derlured  by  the  Constitution 
(art.  11,  ^  13)  10  be  {  ublic  highways.  Under 
the  statutes  of  this  state  they  are  capable  of 
taking  lands  for  railroad  purposes  by  dedica> 
tion. 

Rev.  Stat.  1893,  chnp.  109.  §  8;  Morgan  v. 
Chicngo  A  A.  R.  Co.  OtJ  0.  8.  716,  24  L.  ed. 
748,  notet. 

A  dedication  once  made  cannot  be  rccQllcd. 

Rueh  v.  Rock  Island,  5  Biss.  95;  Adanm  V- 
Sar^toga  R.  Co.  M  Barb.  414;  Newell,  Eject- 
ment, ^  70,  p.  688. 

Lots  were  sold  abutting  on  this  strip,  and  it 
was  used  both  by  the  puf.<lic  and  the  railroad 
company  for  a  great  many  yeBrs,without  claim 
by  the  owners.  Such  acts  in  pai*  amount  to 
a  dedication. 

Smith  V.  Flora,  tupra. 

A  dedication  may  be  made  to  a  body  Incapa- 
ble of  taking  by  grant,  and  when  accepted  It 
becomes  irrevocable. 

SmitA  T.  Bieath,  102  III.  142;  Smith  v.  Flora, 
supra. 

Possession  was  taken  of  this  strip  by  the 
railroad  company  at  the  time  of  making  and 
recording  the  plat,  and  the  bar  of  the  twenty 
year  statute  of  limitation  was  complete  when 
this  suit  was  commenced. 

Jamet  v.  Indianapolis  ds  SI.  L,  R.  Co.  61  HI. 
634;  FaloonY.Simihavier,Wi\\\.^m;  Schnei- 
der V.  Botteh,  90  111.  577;  Weber  v.  Anderaon, 
78  HI.  439. 

On  petition  for  rduaring. 

It  matters  not  thnt  the  agreement  was  by 
parol,  possesision  and  performance  on  one  side 
took  it  out  of  the  statute  of  frauds, 

Bragg  v.  Olson.  126  HI.  644;  Morrieon  v.  Her- 

rick,  lao  HI.  m. 

Such  facts  constitute  a  complete  defense  to 
an  action  of  ejectment  b^  the  former  owners ' 
or  their  grantees,  and  injunction  will  not  lie. 

Sioa  V.  Bussfll,  86  111.  86;  t^taleyM.  Murphy, 
47  HI.  241;  Kilgour  v.  Gocktey,  83  III.  109; 
Cobb  V.  latalle,  60  HI.  881,  81  Am.  Rep.  01; 
St.  Louit.  A.  <£  T.  H.  R.  Co.  v.  Karnes,  lOl 
HI.  403;  Turpin  v.  Baltimore,  0.  dt  C.  R.  Co. 
105  HI.  11:  Kirby  v.  Wabath,  St.  L.  A  P.  R. 
Co.  109  111.  418;  C/neago  <fi  E.  1.  R.  Co.  v. 
Bay,  119  HI.  508;  Saudi  v.  Kagey,  160  111. 
109. 

Measre.  Smlmana  ft  Draper  and  C.  A* 

Allen*  for  appellee: 

When  a  pIuintiCT  proves  posstsslon  in  a  re^ 
mote  grantor,  to  whose  title  he  has  succeeded 
by  mesne  conveyances,  the  prima  facie  cose 
made  can  be  overcome  only  by  proving  a  para> 
mount  title,  either  In  the  defendant  or  in  a 
Etraoger, 

Anderson  v.  MeCormiek,  129  HI.  816. 

Proof  of  prior  possession  under  claim  of 
ownership  is  prima  facie  proof  of  seistn,  and 
authorizes  a  recovery  unless  defendant  shall 
show  a  better  title. 

B»nt;field  v.  Albert,  182  111  m. 

Digitized  by  Google 


iLUHOn  SlJPRBMB  COUBK 


An., 


If  a  purchaser  of  laod  lakes  possession  under 
hla  deed,  the  premises  being  vacant  at  the  time, 
Um  deed  will  be  sufflcient  to  protect  bun  against 
a  mere  trespasser  without  title. 

Andenon  t.  Gray,  184  III.  6IW. 

Defendant  cannot  show  title  Id  itself,  since 
it  has  seen  fit  to  introduce  only  the  plea  of  not 
g^uillj. 

Starr  &  C.  Slat.  g§  31,  23,  p.  986;  Diekerton 
T.  Hendryx,  88  111.  66. 

If  the  kiid  was  dedicated  by  plat,  then  the 
plat  on^t  to  show  such  dedlcstlon,  and  ought 
to  conform  to  the  statute. 

PHneeoUU  t.  Auten,  77  UL  88{L 

An  intention  to  dedicate  li  eaiential  loa  dedl- 
catton. 

Eekhart  v.  Itont,  138  Dl.  B68. 

The  fact  of  dedication  upon  a  conflict  of  tes- 
timony itself  for  the  jury  and  tiior  flodbigs 
will  not  usually  be  disturbed. 

DanieU  t.  PeopU,  2l  111.  489. 

The  doctrine  of  estoppel  in  paU  is  available 
only  in  equity  and  not  In  an  action  of  eject 
ment. 

Mm»  V.  Grave;  88  111.  466,  87  Am .  Dec.  814: 
Blake  v.  Fath,  44  III  802;  Baltimore  tt  O.  <t 
a  H  Co.  V.  Illinois  Cent.  B.  Co.  187  Dl.  9; 
Winilov  V.  Cooper.  104  Dl.  2SS. 

Bailey*  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  in  ejectment  brought  by 
Eugene  H.  Wbitban  against  the  Lake  Erie  & 
Western  Railroad  Company  to  recover  a  strip 
of  land  40  or  60  feet  in  width,  aod  965  feet 
kmg,  lylog  between  the  north  line  of  blocks  13 
and  14  in  the  village  of  Rankin,  Vermilion 
county,  and  the  north  line  of  the  S.  E.  i  uf 
section  11,  township  23  N..  of  ranra  14  W., 
being  a  part  of  the  land  claimed  by  the  de- 
fendant as  its  right  of  way.  The  suit  was 
broujtht  November  39.  1893:  the  declaration 
consisting  of  one  count,  which  describes  the 
premises  and  alleges  that  the  plaintiff  is  the 
owner  thereof  in  fee  simple.  The  defendant 
pleaded  "Not  guilty,"  and  at  the  trial,  which 
.  was  bad  at  the  May  term,  1894,  of  the  circuit 
court,  a  verdict  was  rendered  finding  the  de- 
fendant guilty,  and  finding  that  the  title  to  the 
premlsei  established  by  the  plaiotifl  was  In  fee 
simple.  Upon  this  verdict  the  court,  after 
denying  the  defendant's  motion  for  a  new  trial, 
gave  judgment  in  favor  of  the  plaintiff,  and 
the  defendant  now  brings  the  record  to  this 
court  by  appeal. 

It  appeara  from  the  evidence  that  the  village 
of  Rankin  was  laid  out  and  platted  about  No- 
vember 14,  1872,  and  that  the  plat,  with  tiie 
accompanying  certiflcntes,  was  filed  for  record 
In  the  office  of  the  recorder  of  VermlliiH)  county 
November  38, 1873.  The  railroad  in  question, 
of  which  the  defendant  is  now  the  owner,  is 
located  near  the  north  line  of  the  land  in  con- 
troversy, and  seems  to  have  been  built  and  in 
operation  before  the  plat  of  the  village  of 
Rankiii  was  filed  for  record;  it  having  been 
built  by  a  railroad  company  of  which  the  de- 
fendant is,  or  claims  to  be,  the  successor.  At 
the  point  in  question  the  railroad  runs  east  and 
west,  and  Is  crossed  by  Main  street, — a  street 
running  north  and  south, — near  the  center  of 
the  village.  At  the  time  the  village  was  plat- 
ted. William  A.  Baakin  and  David  Rankin, 
S8  u  a  A. 


for  whom  the  village  was  named,  owned  the 
W.  iat  section  13,  od  which  that  part  of  tiie 
village  east  of  Main  street  was  platted,  while 
Oewge  Quthrfe  owned  the  N.  £.  1  of  section 
11,  or  all  that  part  of  the  plat  lying  west  of 
Main  street  and  north  of  the  railroad,  and  the 
heirs  of  Stanton  8.  Johnston,  deceswd,  owned 
the  8.  £.  1^  of  section  11,  being  that  part  of 
the  land  included  in  tiie  plat  lying  west  of  Main 
street  and  south  of  ther^lroad.  The  evidence 
tends  to  show  that  at  the  time  the  village  ot 
Rankin  was  platted  there  was  greet  rivsl^  be- 
tween Rankin  and  a  small  plaoa  about  a  mile 
and  a  half  further  west,  known  as  "Pellsville," 
as  to  which  should  secure  the  railroad  staUcm, 
and  that  the  owners  of  the  land  embraced  in 
Rankin  were  disposed  to  offer  very  considera- 
ble inducements  to  the  railroad  company  for 
the  purpose  of  ■ecoiing  the  station  for  their 
own  village.  William  A.  Bankin  seems  to 
have  been  employed  by  the  Johnston  heirs  in 
platting  their  part  of  the  village,  and  the  evl- 
denee  tends  to  show  that  they  agreed  to  give 
him  each  alternate  two  lots  throughout  the 
plat,  if  he  would  secure  the  station;  that  Ran- 
kin, acting  for  the  Johnston  heirs,  bad  the  sur- 
veying done,  some  of  the  heirs  being  present, 
and  one  or  more  of  them  assisting  ui  making 
the  survey.  The  evidence  further  tends  to 
show  that  the  proprietors  of  the  several  tracts 
of  laud  to  be  Included  iu  the  plat  instructed 
the  surveyor  to  leave  sufiScient  gronnd  on  each 
side  of  the  railroad  track  to  make,  with  the 
right  of  way  already  acquired  by  the  railroad 
company,  a  strip  IW  feet  Id  width,  and  thaL 
in  purtnanoe  of  auch  instructions,  be  rarvctyea 
and  laid  out  the  grounds,  and  made  the  plat  so 
as  to  leave  100  feet  on  each  side  of  the  railroad 
through  the  entire  village;  and  there  is  evi- 
dence tending  to  show  tiiat  it  was  the  intention 
of  the  parties  that  the  ground  so  left  should  be 
railroad  ground,  and  should  be  ooen|ried  and 
used  tm  railroad  purposes.  Tbe  atrlps  of 
land  thus  left  not  being  "marked  or  noted  on 
the  plat  as  donated  or  granted"  to  the  railroad 
company,  it  Is  not,  and  cannot  well  be.  claimed 
that  the  plat  operated  as  a  conveyance  thereof 
to  the  railroad  company.under  the  provisions  of 
section  3  of  chapter  109  of  the  Revised  Statutes; 
but  it  is  contended  on  behalf  of  the  company 
that  the  i^t.  when  oonddered  in  oonoection 
wUh  the  evidence  of  the  contemporaneous  and 
subsequent  acts  and  conduct  of  tbe  parties, 
tends  to  establish  a  common-law  dedication  of 
the  land  to  the  company,  for  its  use  as  a  part 
of  its  right  of  way.  This  contention,  which 
raises  one  of  tbe  principal  questions  presented 
by  the  record,  will  be  more  tullv  ootfced  here- 
atier.  Tbe  plaiotifl,  to  establish  title  in  him- 
self to  the  lands  in  question,  offered  in  evi- 
dence cenain  proceedings  in  chancery  between 
tbe  heirs  of  Stanton  8.  Johnston,  deceased,  for 
partition,  in  which  it  was  alleged  in  the  bill, 
and  found  by  tbe  decree,  that  Stanton  8.  John- 
ston, in  his  lifetime,  was  seised  of  an  equitable 
estate  in  these  lands,  by  virtue  of  a  contract 
for  the  sale  thereof  to  him  by  tbe  Dltnoia  Cen- 
tral Railroad  Company,  and  that  after  his 
death  certain  deeds  were  executed,  by  which 
the  legal  title  was  conveyed  to  his  heirs.  Evi- 
dence was  also  given,  not  only  that  hb  heiiB 
were  tbus  claiming  title  in  fee  to  the  land,  but 
that  before  tbe  village  of  RaidUn  was  .laid  out 
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■•nd  platted  theywere  Id  posficssioo  of  it.  Tbe 
plaiQtiiT  then  offered  la  evidence  quitclaim 
-deeds  to  bimself  from  each  of  tbe  heirs  of 
JobnstOD,  purportlDg  to  convey  to  bim  all 
their  right,  title,  and  interest  in  tbe  land. 
Several  specific  objections  to  these  deeds  were 
raised,  all  of  which  were  overruled,  and  tbe 
•dreds  were  read  in  evidence.  The  decisiona 
«f  tbe  court  overruliDg  these  objections  are 
oow  assigned  for  error. 

Harriet  M.  Hutchison  la  one  of  tbe  heirs  of 
JohDston,  and  one  of  the  deeds  offered  in  evi- 
■dence  purports  to  be  executed  by  Joseph  JVf. 
Hutchinson  and  Harriet  M.,  formerly  Harriet 
H.  Johnston,  his  wife,  party  of  the  first  part, 
■to  tbe  plaintiff,  party  of  (be  second  part,  and  in 
Trhich  the  party  of  tbe  first  part,  for  a  certain 
•consideratioa  therein  meDtloned,  conveys  and 
-quitclaims  to  tbe  party  of  the  second  part  all 
interest  in  the  laud  In  question.  It  is  objected 
that,  because  the  name  of  the  wife  ia  placed 
«fter  that  of  her  husband,  it  will  be  intended 
that  she  joined  with  her  husband  merely  for 
the  purpose  of  wtdvin^  ber  dower,  and  not  for 
the  purpose  of  conveymg  her  estate.  It  is  suf- 
ficient to  say  that,  even  if  such  intendment 
-could  arise  under  other  circumstances.  It  ia 
■completely  negatived  here  by  tbe  very  terms 
of  the  instrument,  since  she  appears  in  the 
deed  as  one  of  tbe  parties  cooTcying  and  quit- 
claiming all  ioterost  Id  the  land.  To  hold 
-otherwise  would  do  vjolence  to  the  express 
language  of  tbe  deed. 

Again,  it  is  objected  that  the  certificate  of 
acknowledgment  is  insufficient  because  tbe 
officer  before  whom  the  acknowledgment  was 
taken,  though  describiog  bioiself  in  the  body 
«f  the  certificate  as  a  notary  public,  omitted  to 
write  the  name  of  his  ofilce  uoder  his  official 
signature.  As  he  professes,  in  the  body  of  bis 
certificate,  to  be  a  notary  public,  and  to  be  act- 
ing officially,  we  are  of  the  opinion  that  the 
omission  of  tbe  words  "Notary  Public  "  after 
bis  signature  cannot  have  tbe  effect  of  reoder- 
ing  bis  certificate  invalid.  His  official  charac- 
ter, and  the  fact  that  he  was  acting  officially, 
we  think,  sufficiently  appear.  Tbe  objections 
to  this  deed  were  properly  overruled. 

A  deed  from  William  A.  Rankin  and  Mnry 
D.  Itankln  his  wife,  bearing  date  November 
'23,  1893,  was  objected  to  on  the  ground  that 
the  certificate  of  acknowledgment  bears  date 
December  8,  18U2,— tbe  latter  date  being  after 
the  suit  was  commenced.  The  presumption 
la  that  the  deed  was  delivered  on  the  day  of  its 
4jate,  and  the  fact  that  the  certificate  of  ac- 
koowledgment  bears  a  later  date  is  not  suf- 
flcienl  to  rebut  such  preaumpllon.  Deininger 
■V.  MeConneU,  41  III.  227;  Jayne  v.  Oregg.  42 
111.  418:  Bake  T.  Vaah,  44  III.  802:  Uardin  v. 
CraU,  78  111.  688.  There  Is  evideuce  tending 
to  show  that  the  deed  was  executed  and  ac- 
knowledged In  a  different  county  from  that  in 
which  the  plaintiff  resided,  and  that  its  execu- 
tion was  procured  for  him  by  bis  attorney  in 
that  county;  and,  while  he  testifies  that  it  did 
not  come  into  his  personal  possession  until  after 
It  was  acknowledged,  there  is  no  evidence  oui- 
-slde  of  that  furnished  by  the  dates  appearing 
nponthe  instrument  itself,  tending  to  show  the 
^te  of  lis  delivery  to  bis  attorney.  To  rebut 
tbe  presumption  of  its  delivery  on  the  day  of 
its  date.  It  was  neoeMary,  under  these  clrcum- 
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stances,  to  produce  some  evidence  as  to  the 
lime  of  its  delivery  to  the  plaintiffs  attorney, 
aud,  there  being  none,  the  prciiumptlon  can- 
not be  said  to  be  rebutted. 

It  is  next  claimed  that  the  deed  from  Jane  M. 
Johnston.  William  0.  Johnston,  Scott  John- 
ston, and  Martha  E.  Johnston  to  Benjamin  R 
Cole  conveyed  the  interest  of  the  grantors  In 
only  a  part  of  the  land  in  controversy,  aud 
consequently  tbnt  the  plaintiff  has  failed  to 
show  that  be  has  become  vested  with  their  title 
(o  the  residue.  This  deed  purports  to  convey 
and  quitclaim  all  the  interest  of  the  grantors 
"in  tbe  following  described  real  estate.  Then 
follow  two  descriptions,  the  first  of  which  de- 
scribes  by  metes  and  bounds  the  land  lying  be- 
tween block  14  snd  tbe  north  line  of  the  quarter 
section.  Tbe  other  description,  which  ia  tbe 
deed  appears  1q  a  separate  sentence,  is  as  fol- 
lows: "Being  all  that  part  of  above-described 
quarter  section  lying  between  the  north  line  of 
said  quarter  sectiou  and  blocks  thirteen  and 
fourteen  in  tbe  village  of  Rankin."  Here 
are  two  descriptions,  each  complete  in  Itself, 
one  embracing  only  that  portion  of  the  quar- 
ter section  lying  north  of  block  14,  and  the 
other  that  portion  lying  north  of  both  blocks. 
It  seems  plain  that,  under  these  circumstances, 
efiTect  must  be  given  to  the  larger,  as  well  as 
to  ibe  more  restricted,  descriplioo.  Such  in- 
ter{»retatiQD  does  no  violence  to  eltiier,  but 
gives  full  force  to  both.  Were  there  any 
necessary  incongruity  between  tbe  two,  the 
more  restricted  description  might  perhaps  be 
rejected,  so  long  as  the  conclusion  fairly  arises 
from  tbe  entire  instrument  that  the  grantors 
intended  to  convey  their  Interest  in  the  wbolo 
tract;  but,  there  being  no  such  iocoDgrulty  be- 
tween them,  nothing  need  be  rejected,  and 
all  parts  of  the  description  may  be  retained 
and  given  force. 

It  is  also  claimed  that  the  deed  from  Cole 
and  wife  to  tbe  plaintiff  is  not  shown  to  have 
been  delivered  before  the  commencement  of 
the  Ruit  That  dt;ed  bears  date  November  28, 
1892.  and  the  certificate  of  acknowledgment  is 
dated  November  29,  1892.  The  suit  was 
brought  on  the  date  last  named,  and  tbe  plain- 
tiff testifies  that  tbe  deed  was  received  by  him 
directly  from  Cole,  and  that  be  received  it  the 
day  it  was  acknowledged,  but  that  it  came  to 
bis  hands  before  tbe  suit  was  commenced.  His 
testimony  upon  this  point  Is  sought  to  Ije 
weakened  on  his  cross-examination  by  elicit- 
ing from  falm  the  fact  that  he,  on  the  day  the 
d^  was  received,  was  in  Rankin,  while  the 
suit  was  commenced  at  Danville,  and,  there- 
fore he  could  not  have  known  the  exact  time 
of  the  issuing  of  summons  in  tbe  suit.  He, 
however,  persists  in  saying  tbat  according  to 
his  understanding  tbe  suit  was  Dot  commcnoed 
at  Daoville  until  after  tbe  deed  was  delivered 
to  him  at  Rankin;  and,  there  being  no  evi- 
dence to  the  contrary,  we  think  his  testimony, 
while  not  very  satisfactory,  is  sufficient  to 
show,  prima  facie,  that  the  deed  cnme  to  the 
plnintiff's  bands  before  tbe  summons  in  the 
suit  was  Issued. 

It  Is  contended  In  the  next  place  that  the 
verdict  and  judgment  for  the  plaintiff  are  un- 
supported by  the  evidence,  because  the  plain- 
tiff failed  to  deduce  his  title  from  the  Uulled 
States^  or  any  other  original  source  of  titl& 
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It  fs  claimed,  on  the  otber  band,  that  a  prima 
facie  title  i«  showD,  by  deduciog  tille  from 
the  Johnston  heirs,  who  are  showD  to  have 
been  in  possession  nf  the  land,  ctaimioj;  title 
in  fee.  The  plaintiff  also  Bou);ht  to  brio; 
hia  case  within  the  provisions  of  section  25  of 
chapter  46  of  the  Revised  Statutes.  Upon 
the  trial  he  stated  on  onih  that  be  ctatmed  title 
from  the  Johnston  heirs,  and  that. as  he  under- 
stood it.  the  defendant  claimed  tille  from  the 
same  source.  This,  we  think,  was  sufficient 
to  require  the  defeodaot,  or  lis  agent  or  attor- 
ney, to  deny  *od  oath  that  it  claimed  title 
through  lucn  source,  or  that  It  claimed  title 
through  some  otber  source,  in  order  to  com- 
pel the  plaintiff  to  dtduce  title  from  any  other 
than  such  common  source.  No  such  denial 
was  made  on  oath  b^  or  on  l^balf  of  the  de 
fendant.  and  we  tbinlt,  therefore,  it  was  suf- 
ficient, prima  facie,  for  him  to  trace  his  title 
to  sucli  common  source. 

The  principal  contention  on  the  part  of  the 
defendant,  however,  seems  to  t>e  that  the 
Johnston  heirs,  at  the  time  the  village  of  Ran- 
kin was  laid  out  nnd  platted,  intended  to  dedi- 
cate, and  in  fact  dedicated,  ihe  premises  in 
qtiesliOD  to  the  railroad  company  of  which  the 
defendant  ts  the  successor,  to  l>e<'ome  a  part  of 
its  right  of  way,  to  be  used  fur  railroad  pur- 
poses. It  seems  to  be  conceded  that  the  sirip 
of  land  in  question  was  not  "marked  or  noted 
on  the  plat  as  donated  or  granted"  to  the  rail- 
road company;  and  it  is  not,  and  cannot  well 
be,  claimed  that  llie  plat  operaled  as  a  convey- 
ance thereof  to  the  railroad  company  under  (be 
provisions  of  section  8  of  chapter  109  of  the 
Revised  Statutes  But  it  is  insisted  that 
the  plat,  when  considered  In  conrection  with 
the  evidence  of  the  coDtemporaneous  and  sub 
sequent  acts  and  conduct  of  the  parlies,  tends 
to  ahow  a  common-law  dedication  of  the  land 
to  ttie  company.  The  evidence  bearing  upon 
the  question  of  a  cnmmon-law  dedication  is 
conflicting,  some  of  the  witnesses,  especially 
some  of  the  Johnston  heirs  themselves,  testify- 
ing positively  that  there  was  no  intention  on 
the  part  of  the  heirs  to  make  such  dedicaiinn; 
but,  RS  the  qiiesiion  is  prei^ented  here,  we  need 
consider  only  the  evidence  introduced  on  the 
part  ot  the  Jefeodant  to  show  such  dedication. 
The  county  surveyor  who  made  the  survey  and 
plat  was  examined  as  a  witness,  and  bis  testi 
mony,  so  far  as  it  relates  to  the  strip  taken 
from  the  land  belonfiing  to  the  Johnston  heirs, 
being  ilic  piemises  in  controversy  in  this  suit, 
ia  lis  follows:  "I  was  couoty  surveyor  at  the 
time  the  village  of  Rankin  was  platted  and 
laid  out.  I  made  Ihe  survey  and  plat.  I  recol- 
lect the  circumstances  nf  there  being  a  siripof 
land  left  north  of  blocks  13  and  14  in  that  plat. 
There  was  a  strip  one  hundred  feet  wide  left 
along  each  side  of  the  center  of  the  road,  as  Et 
was  then  running.  In  making  that  plat,  I 
made  a  plat  of  the  whole  town.  That  strip 
was  left  at  the  time,  as  I  understood  it,  for  the 
railroad  company.  I  think  some  of  the  John- 
ston beirs  were  assisting  in  making  the  plat. 
I  think  William  O.  JobDStoa  carried  chain 
for  me.    That  strip  has  been  used  for  railroad 

f rounds  ever  since,  so  far  as  I  know.  I 
ave  Iieen  back  there  since  that  time,  every 
year  or  two,  at  different  times.  Mr.  Rankin 
was  overseeing  and  looking  after  the  platting 
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of  the  Kround.  He  employed  me,  and  paid  me 
for  doing  the  whole  work.  He  was  with  om 
during  the  platting.  I  suppose  be  was  acting 
for  the  Jobofiioa  heirs,  in  the  platting  of  the 

J round.  He  was  there  all  the  time,  aiid  the 
ohnsion  heirs,  or  some  of  them,  were  there 
all  the  time,  while  I  was  acting.  They  told  me 
to  leave  100  feet  on  each  side  of  the  track; 
that  they  were  willing  to  give  almost  any 
amount  of  land  to  the  railroad  to  get  the  sta- 
tion there.  And  I  did  so,  and  that  was  made 
and  signed  by  the  different  parties,  and  r»- 
corded.  Why,  oertainly.  ft  was  left  for  rail- 
road ground,  Uiat  was  Ihe  purpose  of  It 
]  do  not  remember  any  particular  converatioQ 
with  the  Johnston  heirs.  It  being  twenty-two 
years  ago.  They  were  all  migbty  anxiotis  to 
get  the  town  there,  and  they  were  fighting  tbe 
town  a  mile  distant.  There  was  a  great  rivalry 
at  that  station,  aud  the  station  a  mile  or  a  mile 
and  a  half  west  of  It,  for  the  town.  They 
were  each  fighting  to  get  the  station.  Then 
was  great  rivalry.  I  do  not  know  what  in- 
ducements they  had  offered,  but  they  were 
willing  to  give  most  anything  to  the  raitroad  to 
locate  the  station  there.  They  were  willing  to 
give  this  ground,  andaoytbiug  else."  Again, 
on  cross.ezaminatioD,  be  said:  "I  don'tknow 
that  anything  was  said  by  the  owners  as  to 
what  use  that  land  was  to  be  put  to.  1  know 
that  it  was  not  left  for  the  owners  to  use  them* 
selves.  I  know  it  was  called  railroad  ground. 
I  understood  by  that  lhat  it  was  for  the  ex- 
clusive use  of  the  railroad." 

The  evidence  shows  that  shortly  after  tbe 
plat  was  recorded  the  railroad  company  entered 
into  possession  of  the  strip  of  land  in  contro- 
versy, and  built  a  side  track,  and  also  erected 
stock  pens  upon  it,  and  that  it  and  its  suc- 
cessors have  continued  to  occupy  and  use  it 
from  that  time  up  to  the  commencement  of 
this  suit, — a  period  of  between  nineteen  and 
twenty  years,— claiming  it  as  railroad  prop- 
erty. It  also  appears  that  from  tbe  time  the 
plat  was  recorded  the  Johnston  heirs  made  no 
claim  to  the  strip  of  laud,  until  a  short  time 
before  the  commencement  of  this  suit,  when, 
for  a  nominal  coosideralion  they  quitclaimed 
their  interest  to  the  plaintiff.  Upon  this  evi- 
dence the  defendant's  counsel  asked  the  court 
to  give  tbe  jury  various  instructions  upon  tbe 
hypothesis  of  a  common-lnw  dedication,  bat 
the  court  refused  to  give  any  Instniction  of 
that  character,  as  asked,' but  modidi-d  tbem  so 
as  to  limit  their  scope  to  a  dedication  by  plat; 
thereby,  in  effect,  refusing  to  instruct  the  jury 
lhat  the  defendant  was  capalile  of  acquiring 
lands  by  a  common  law  dedication.  Thus, 
the  following  insiruciion,  being  ashed,  was 
modified  by  inserting  therein  the  words  In  ital* 
ics,  and  given  as  thus  modified:  "The  court 
instructs  the  jury  that  a  railroad  corporation  is 
a  public  corporation,  and'  is  an  ever-existing 
grantee,  cap-*ble  of  taking  lands  by  convey- 
ance or  by  dedication  bp  plat  by  the  owner  for 
railroad  purposes."  The  followiog  instruction 
also  was  asked  on  behalf  of  tbe  defendant: 
"Tbe  court  instructs  the  jury  that  the  word 
'dedication/  used  in  these  instructions,  means 
an  appropriation  or  devotion  or  setting  apart 
by  tbe  former  owners  of  tbe  land  in  question 
for  railroad  purpoaea.  A  dedication  of  land 
m^y  be  made  by  deed  or  writing,  or  it  may  ba 
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1)y  acts  or  parol  decleratloDS  of  the  owoenr,  or 
botb,  withont  wrlttQg;  and  do  particular  form 
It  required  to  estabiiBh  its  Talidity,  it  bein:: 
purely  a  questioo  of  ioteatioD.  A  dedicatioti 
may  also  be  made  by  survey  and  plat  alooe,  witli- 
oat  tDT  cUKslaratlOD,  eltber  oral  or  od  tbe  plat, 
when  It  wu  evident  from  the  face  of  tbe  pint 
tbat  it  was  intended  to  set  apart  certaiii  grouud 
for  tbe  use  of  tbe  public,  or  for  tbe  use  of  a 
railroad  company.''  This  Instrucllou  tbe  court 
refused  to  pve  as  asbed,  but  modified  It  as 
follows,  aod  gave  it  to  the  jury  bo  modified: 
"Tbe  court  lastructs  the  jury  that  the  word 
'dedication '  used  in  these  Instructions,  means 
an  approprlaiioD  or  devotion  or  setting  apan 
bv  the  former  owners  of  the  land  in  queatioo 
for  railroad  purposes  by  a  plat.  A  dedicaTloii 
may  be  made  by  survey  and  plat  alone,  with- 
out anv  declaration,  either  oral  or  on  tbe  plat, 
when  it  is  noted  on  tbe  face  of  the  plat  that  it 
was  inteoded  to  set  apart  certain  grounds  for 
the  use  of  the  public,  or  for  the  use  of  a  cer- 
tain corporation."  Other  ioFiructioos  involv- 
tng  similar  principles  were  modified  io  a  simi- 
lar manner.  The  rule  wbicb  tbe  trial  court 
lotended  to  lay  down,  mnnifrsily,  was  that 
while  a  railroad  cooipanv  may  take  lands  by 
dedication,  where  the  aedicatton  is  by  pint 
executed  in  tbe  form  prescribed  by  the  statute, 
il  Is  Incapable  of  taking  lands  by  dedication  In 
any  other  way,  and  especially  that  it  cannot 
become  the  beneflciaty  of  a  oommon-law  dedi- 
cation. That  there  was  evidence  tending  to 
show  a  commoD-law  dedication  to  tbe  railroad 
company,  if  such  dedication  is  legally  possible, 
cannot  be  doubled;  and  the  question  presecied 
la  whether  the  court  decided  correctly  in  hold- 
ing that  no  sacb  dedication  can  be  effectual,  as 
vesting  a  railroad  company  with  the  title  or 
right  of  [Mjssesfiion  of  the  land  attempted  to  be 
so  dedicated  to  its  use  It  is  doubtless  true 
that  any  person  who  Is  tbe  owner  of  land  may, 
by  virtue  of  his  absolute  dominion  over  it, 
donate  or  dedicate  it  to  whomsoever  be  pleases. 
He  may  give  it  to  the  public,  to  a  body  corpo- 
rate capable  of  holding  it,  or  to  a  natural  per- 
•on,  for  such  purposes,  either  public  or  pri- 
vate, as  the  donor  mar  see  fit  to  appoint  But 
to  render  such  gift  effectual  tbe  owner  must 
grant  or  convey  to  the  donee  the  land,  or  such 
mlerest  therein  as  he  wishes  to  donate,  either 
by  deed,  or  by  some  equivalent  mode  of  con- 
veyance known  to  the  law.  Bzcept  in  what 
are  known  as  "common-law  dedications,"  parol 
ffifts  of  land  or  of  easements  therein  are  inef- 
fectual; it  being  elementary  law  that  tbe  title 
to  the  lands  cannot  be  transmitted  inter  vivoa 
erccpt  by  deed,  or  its  equivalent,  and  that 
easements  or  other  incorporeal  hereditaments 
cannot  be  created  by  parol,  but  only  by  grant, 
or  by  prescription,  whereby  a  conclusive  pre- 
■umpllon  of  a  prevlons  grant  b  raised.  The 
provisions  of  diapter  100  of  the  Revised  Stat- 
otes,  entitled  "Flai^  fnmlsh  no  ezceptioy  to 
this  rule.  Thev  merely  create  a  new  mode  of 
conveyance.  By  force  of  those  provisions  the 
owner  of  land,  by  platting  U,  and  marking  or 
noting  on  tbe  plat  that  portions  of  the  landare 
donated  or  granted  to  the  pobllt^  to  a  corpora- 
tion, 10  a  religknii  society,  or  to  a  natural  per- 
son.  Id  legal  dfecl.  conveys  the  portion  of  the 
land  so  marked  or  noted  to  the  desigoateddooee 
or  grantee,  for  tbe  uses  and  purposes  therein 
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Indicated.  By  this  statute  the  purposes  for 
wbicb  an  owner  of  land  may  dedicate  or  grant 
it  away  to  others  are  not  enlarged,  restricted, 
nr  modified,  but  a  new  mode  is  provided,  by 
which  his  intention  to  grant  or  convey  his 
land  may  be  carried  Into  effect  But,  w  the 
rules  applicable  to  what  are  known  at  "com- 
mon law  dedications,"  lands  or  eotements 
therein  may  be  dedicated  to  the  public,  so  as 
to  become  effectually  vetted,  without  the  aid 
of  any  conveyance.  It  may  be  done  In  writ- 
iDfi,  by  parol,  by  acts  in  pais,  or  even  by  ac- 
quiescence in  the  use  of  the  easement  by  the 
public.  All  that  is  necessary  Is  that  the  inten- 
tion to  dedicate  be  properly  and  clearly  mani- 
fested, and  that  there  be  an  acceptance  by  or 
on  behalf  of  tbe  public.  When  that  is  done 
tbe  right  or  easement  becomes  instantly  vested 
in  tbe  public.  But  a  dedication  of  this  char- 
acter, to  be  effectual,  must  be  to  tbe  public. 
Washb.  Easements,  205.  At  the  commou-law 
they  are  confined  to  the  purpose  of  highways, 
but  In  this  country  the  doctrine  has  a  wider 
application,  and  its  limits  have  been  judicially 
defined  as  extending  to  public  squares,  com- 
mon lots,  butying  grounds,  school  lots,  and 
lots  for  school  purposes,  and  pious  end  rbari- 
table  uses  generally,  and  in  many  cases  where 
tbe  use  war  either  expressly,  or  from  tbe  ne- 
cessity of  the  case  limited  to  a  small  portion 
of  tbe  public.  5  Am.  &  £o^.  Eocyclop.  Law, 
416,  aod  authorities  cited  lo  nottit.  But  we 
are  referred  to  no  decision,  aod  we  think  none 
can  be  found,  where  a  dedication  of  this  char- 
acter, made  for  any  other  purpose  than  one 
Htrictly  public,  hns  been  sustained.  Railroad 
companies,  though  eogaged  in  tbe  public  em- 
ployment of  common  carriers,  are  esscntiallv 
private  corporations;  and,  while  the  lanas 
composing  their  rights  of  way  are  acquired  for 
a  public  purpose,  the  ownership  of  such  lands, 
when  acquired,  is  private.  In  no  propersense 
can  such  corporations  be  regarded  as  consti- 
tuting the  public  or  a  portion  of  tbe  public  to 
whicb  common-law  dedications  of  land  can  be 
made.  Donations  or  gifts  of  land  ban  un- 
doubtedly be  made  to  them  where  tbe  donor 
sees  fit  to  effectuate  his  gift  by  some  one  of  the 
ordinary  modes  of  conveyance,  and  the  dona- 
tion can  also  be  made  by  plat,  where  tbe 
donor  see»  fit  to  mark  or  note  on  his  plat  that 
tbe  land  which  he  wishes  to  give  to  such  cor- 
poration is  donated  or  granted  to  it  But  we 
find  00  authority  In  the  law  for  holding  that  a 
milroad  corporation  may  acquire  title  to  or  an 
easement  in  land  by  common-law  dedication. 
Neither  tbe  re9earct)es  of  counsel  nor  our  own 
have  brouf^ht  to  light  a  single  case  sustaining 
such  dedication,  and  we  think  none  can  be 
found.  Counsel  seems  to  argue  that  because, 
under  the  statute,  gifts  or  grants  can  be  made 
to  railroad  companies  and  other  corporations 
by  plat,  it  should  be  held  that  common  law 
dedmations  mav  be  made  in  like  cases.  This 
by  no  means  lollows.  As  we  have  already 
said,  tbe  statute  makes  the  plat  a  mode  of  con- 
veyance; thus  enabling  the  donor  of  lands  to 
accomplish  by  Its  means  .what,  Independently 
of  tbe  statute,  be  might  have  done  by  any 
other  appropriate  conveyance.  But  It  in  no 
way  enlarges,  either  expressly  or  by  impllcap 
tloD,  thec&sa  of  cases  where  an  easement  may 
be  created  in  favor  of  tbe  public  bj  common- 
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lew  dedlcaHoa.  Moreover,  the  TeasoDing 
sought  (o  be  employed  would  prove  too  much. 
The  statute  makes  the  plat  a  conTcjauce,  not 
■only  to  tbe  public  and  to  the  corporations,  but 
also  to  natural  peraODs;  and  the  same  priDclplea 
of  aoalojiy  which  wontd  extend  the  doctrfaie 
of  commoD-Iaw  dedicatioDs  to  railroad  com- 
paoles  would  make  it  apply  aa  well  to  natural 
personti. — a  result  for  which,  we  tbink.  no  one 
will  contend.  The  case  of  Morgan  v.  Chicago 
&  A.  R.  Co.,  d6  U.  8.  716.  24  L.  ed.  748,  upon 
which  much  reliance  seems  to  be  placed,  will 
be  found,  on  examination,  loliave  beeo  a  case 
-of  tbe  dedication  or  conveyance  of  certain  landa 
to  the  railroad  company  by  plat;  and  the  ques- 
tion of  a  common  law  dedication,  and  whether 
fluch  dedication  could  be  made  to  a  railroad 
company,  was  not  involved.  That  case,  there- 
fore, cannot  be  regarded  aa  an  authority  upon 
the  questions  presented  here.  It  should  also 
be  noticed  that  tbesait  was  in  equity, — a  forum 
where  the  doctrine  of  equitable  estoppel  has 
full  play,  and  where  there  is  always  a  atrong 
indisposition  to  enforce  stale  claims,  although 
they  ma^  not  be  barred  by  limitation,— while 
this  suit  is  in  ejectment,  where  lepal  titles  only 
are  regarded.  The  case  of  Smitii  v.  Ftara,  64 
III.  08,  to  which  we  are  referred,  Involved  a 

anestion  of  dedication  of  strips  of  Itmd  on  each 
ide  of  the  right  of  way  of  tbe  railroad  com- 
pany to  the  municiin]  corporatioo,  and  no 
question  of  a  common  law  dedication  to  a 
railroad  company  was  raised  or  decided.  We 
fail  10  find  in  tbe  record  any  substantial  error, 
and  the  judgmeot  of  the  circuit  court  will  ac- 
-cordingly  be  affirmed. 
Judgment  agirmed. 

Rehearing  denied. 


Jessie  HEA.CHAM  stoJ..  AfpU., 

V, 

Prudence  BUNTING. 

(168  lU.  fiSB.) 

1.  A  naked  tmst  In  land  eonveyad  to  & 
man  for  the  nae  and  benefit  of  Ua  wUe 

Is  DOt  exeout«d  by  the  statute  of  usee  while  the 
marrlase  exists,  but  the  iflffal  title  remalna  in  the 
trustee. 

:S.  A  tenancy  by  the  eortesy  initiate  ia 
created  in  the  trustee,  where  lacd  pur- 
'  chased  by  a  huatiand  is  conveyed  to  blm  for  the 
use  and  beneflt  of  Us  wlfS^  with  nothlov  to  tndi- 
oate  a  purpose  to  exclude  him  from  a  tight  by 
tbe  curtesy. 

'8>  A  divorce  obtained  by  a  husband 
from  his  wlfis  doea  not  defbat  hia  ten- 
ancy by  the  curteay  initiate,  where  tbe 
statute  has  made  no  prorision  for  aucbacase, 
but  has  declared  that  a  divorce  obtained  fOr  bis 
fault  and  mlsoooduct  shall  defeat  a  husband's 
rlffbt  as  tenant  by  tbe  ourteRr< 

Nocsu— As  to  adverse  poaseoslon  to  aSeot  rights 
of  remaindermeu  and  owners  of  future  estates,  see 
nou  lo  Oindrat  r.  Western  Ball  way  of  *i^t>nii»a 
<Ala.)  U  L.  R.  A.  83S. 

As  to  efteal  of  divorce  upon  dower,  see  Adams  v. 
Storey  (HL)  It  L.  R.  A.  nO.  and  note,  nod  also  (as  to 
effeot  when  divorce  was  obtained  In  another  atate) 
Van  Cleaf  t.  Bums  (N.      U  L.  B.  A.  MB. 
4B8  L.  R  A. 

See  also  30  I^.  U.  A.  705. 


4.  Poaaeaslon  of  lud  by  a  g;rantee  aa 
trustee  for  the  use  and  benefit  of  iila 
wiib  so  loDff  as  It  oontinues  to  he  beld  undss 
tbe  deed  Is  not  adverse  to  her,  even  after  be  has 
obtained  a  divorce  from  her. 

5*  Poaaeaalon  of  land  bj  a  tenaat  flor 
Ufb  cannot  be  ad  ferae  to  the  remainderman  or 
revenloner. 

(June  U.  uesj 

APPEAL  1^  defendants  from  a  judgment  of 
the  Circuit  Court  for  Btephenson  County 
in  favor  of  plaintiff  in  an  action  brought  lo 
recover  possession  of  certain  real  estate.  Af- 
firm^. 

The  facta  are  stated  in  ttie  winioa 

MettTB.  M.  Stoakopf  ami  H.  O.  E^4« 

for  appellants. 

Meagrt.  H.  C.  Bnrchard  and  9,  F.  Lyim 
A  Son.  for  appellee: 

The  deed  gsTe  Urbsn  D.  Hescbam  tn  estate 
for  bis  life  as  tenant  by  tbe  curtesy  initiate. 

Curtesy  attaches  to  equitable  as  well  as  to 
legal  estate,  unless  ezEffessly  cut  off  by  the 
language  used. 

Hill,  Trustees,  406;  Richardson  v.  Btodder. 
lUO  Mass.  628;  Davii  v.  Mamn,  36  U.  S.  1  Pet. 
508,  7  L.  ed.  289;  9  Pom.  Eq.  %  990;  Tyler, 
Coverture,  ^  286. 

Tbe  intention  to  exclude  the  husband  must 
appear  distinctly  from  the  terms  of  the  limitar 
tion,  and  a  simple  gift  or  settlement  "in  trust 
for  the  use"  will  not  have  this  effect 

Hili,  Trustees,  405;  1  Sharswood  &  B.  Lead. 
Cas.  Real  Prop.  371  et  teg.;  Cuthing  v.  Btaka^ 
SO  N.  J.  Eq.  689;  Steadman  v.  FoUing,  8  Atk. 
433;  Tyler,  Coverture,  §986. 

By  the  BIndlinser  deed  U.  D.  Hcacham  ao- 
quired  an  estate  for  his  life  as  tenant  by  the 
curtesy  Initiate;  be  became  vested  with  an  es- 
tate for  bis  own  life  in  the  property  because 
prior  thereto  a  child  bad  been  bom  alive,  tbe 
fruit  of  the  marriage  with  appellee: 

Tbe  right  of  joiot  possessJon  for  tbelr  loint 
lives  in  the  right  of  the  wife  became  a  rigol  of 
sole  possession  by  Urban  D.  Meacham  for  his 
own  life  in  his  own  right. 

Bote  V.  Sanderaon,  88  UL  947;  Shortali  v. 
Hinektey,  81  III.  219;  MeNeer  r.  MeNter,  19  L. 
R.  A.  256, 143  HI  888. 

This  estate  and  possessory  right  of  IT.  D. 
Heacham  as  tenant  by  curtesy  initiate  con- 
tinued until  his  death. 

Jackton  V,  Jackton,  144  III.  874. 

There  should  and  would  be  no  forTeiture  of 
the  husband's  estate  by  curtesy  unless  the  dl^ 
vorce  was  for  tbe  husband's  fault  or  miscon- 
duct. 

Wait  V.  Wail,  4  N.  Y.  95;  Olarhe  v.  Lett, 
11  lU.  105;  Bom  t.  Sandermm,  tupra;  BotetM 
V.  G0ing$,  18 1)1.  95.  64  Am.  Dec.  487. 

The  possession  of  Urban  D.  Heacham  must 
be  deemed  to  have  been  taken  under  the  deed 
from  Sindlinger  under  which  he  was  rij^ttully 
entitled  to  possession,  since  no  dUfeient  aouroe 
of  title  is  shown. 

Mtttier  T.  MiOer.  199  HI.  681. 

Urban  B.  Heacham  having  an  ntate  \xj  car- 
tesy  for  hii  life  therein,  his  possession  conld 
not  be  adverse  to  the  remainderman  ot  lerei^ 
sioner. 

Ibid,;  1  Am.  A  Eng.  Encydop.  Law, 
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287;  Hill.  Trustees,  8d  Am.  ed.  860.  mt»  1; 
iyilalloran  t.  Fitzgerald,  71  111.  58. 
Aod  possetrioD  could  not  be  advene  to  ftp- 

Sellee  until  the  trust  was  openlv  disarowed  or 
enied,  and  such  dtoavoTrai  or  clenial  Fully  and 
unequivocally  brought  home  to  the  knowledge 
«f  the  appellee. 

Reynolds  v.  Sumner,  1  L.  R  A.  827, 1S6  111. 
4(8;  Newell,  Bjectmeat,  §  68,  p.  759;  Timvuma 
V.  Kidwa,  ISB  m.  18:  ^  Cook,  9  lU. 
SSI,  46  Am.  Dec  462;  Grand  Tmoer  Min„ 
Mfg.  A  Tranop.  Oo.  v.  OiU,  111  III.  541;  Zeller 
v.  Eekert,  40  U.  8.  4  How.  289.  11  L.  ed.  87B; 
iJraffdon  T.  Hurd.  6  U.  S.  App.  611.  65  Fed. 
Rep.  794;  Mitekea  r.  Jfurpily,  48  Fed.  Rep. 
425. 

Wilkin,  </.,  delivered  the  opinion  of  the 
«onrl: 

Urban  D.  Meacbam  and  Prudence  Caddis 
were  married  in  1830.  Thef  removed  from 
Wisconsin  to  Freeport,  this  state,  In  1852,  and 
there  lived  ai  husbaud  and  wife  uotil  1862. 
One  son,  bom  of  this  marriage  in  1886,  is  still 
livinj;.  On  the  29th  of  November.  1856.  the 
husband  purchased  of  one  8indllneerlot86and 
?  in  hUxk  6  in  Wright's  &  Furrrnion's  addi- 
tion to  the  ci^  of  Freeport,  the  deed  convey- 
ing the  same  to  him,  "  in  trust  for  the  use  and 
iKneflt  of  Prudence  M.  Meacbam."  then  his 
wife.  Both  went  into  possession  of  the  prop- 
erdin 1857,  and  occupied  it  as  a  home  until 
18w.  and  the  "  husband  continued  in  posses- 
won  until  his  death  in  January,  18S2.  In  1864 
fae  obtained  a  decree  of  divorce  fa  the  circuit 
tfourt  of  Ogle  county  from  his  wife,  aod  by  a , 
second  marriage  became  the  father  of  a  daugh- 
ter Jessie,  ana  a  son  James.  The  mother  of 
these  children  resided  with  the  father  on  the 
premises  until  her  death,  and  the  children  con- 
tinued to  live  with  him  until  he  died.  By  a 
iceneral  devise  in  his  last  will,  their  father  gave 
these  children  Uie  title  he  then  held  if  any  to 
the  lots.  The  former  wife  also  remarried,  her 
present  name  beln^  Prudence  Bunting.  In 
1893  she  brought  this  action  of  ejectmentin  the 
court  below,  claiming  said  property  as  owner 
In  fee,  and  making  Jessie  and  James  Meacham 
with  others  defendanta.  Issue  being  Joined, 
«nd  a  trial  by  jury,  the  court  directed  a  verdict 
for  the  plaintiff,  and  entered  judgment  accord- 
ingly.   The  defeudnnts  appeal. 

By  the  pleadiogs  the  issue  whether  plaintiff's 
right  of  action  was  barred  by  the  twenty 
years'  statute  of  limitations  is  properlv  raised, 
and  is  the  controlling  question  in  tne  case. 
The  parties  agree  that,  the  terms  of  the 
deed  from  Siadllnger  to  Urban  D.  Meacbam, 
the  latter  became  the  naked  trustee  of  bis  wife 
Prudence,  and  that  the  legal  title  to  the  prop- 
erty conveyed  would  therefore,  under  the  gen- 
eral rule,  vest  in  her,  by  force  of  the  statute  of 
uses.  It  is  also  conceded  that  inasmuch  as  she 
was  not  ouijurit  under  the  law  in  force  at  the 
time  tiie  deed  was  executed,  the  HUe  did  not 
Immediately  vest  In  ber,  but  was  left  in  her 
husband  for  her  use.  But  counsel  for  appel- 
lants say,  the  statute  took  effect,  and  she  be- 
came seised  of  the  estate,  in  her  own  right  upon 
the  dissolution  of  the  marriage  in  1864.  and 
from  that  time  the  possession  of  the  husband 
was  adverse;  and  therefore  the  statute  then  ran 
ftgalnit  ber.   On  behalf  of  appellee  it  la  con- 
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tended  that  even  if  the  legal  title  did  vest  in 
ber  at  the  date  of  the  decree  of  divorce  still  by 
reason  of  bis  marriage,  and  the  prior  birth  of 
issue,  her  husband  took  an  estate  in  the  prop> 
erty  upon  the  execution  and  delivery  of  the 
deed  from  Sindlinger  as  tenant  by  the  curtesy 
initiate,  and  hence  this  right  of  action  did  not 
accrue  until  his  death.  Opposing  counsel  in- 
sist that  it  is  held  the  title  does  not  in  such 
cases  vest  in  Oieeatuiquo  (nut  immediately, for 
the  purpose  of  excluding  all  marital  rights  of 
the  husband,  and  therefore  Urban  D.  Meacb- 
am never  became  tenant  by  the  curtesy;  and 
even  If  be  did.  the  decree  of  divorce  destroyed 
that,  as  well  as  all  other  marital  rights  in  blm. 

Appellees'  counsel  also  deny  that  Urban  D, 
Meacbam's  possession  was  at  aor  lime  adverse 
to  her.  First.  Did  Ur^n  D.  Meacham  have 
a  life  estate  in  the  premises  prior  to  the  di- 
vorce? 

If  the  statute  of  uses  had  operated  at  the 
time  of  the  conveyance  to  vest  the  estate  ia  the 
eeatui  gve  trust  (the  wife),  there  being  issue 
tben  born,  the  husband  would  have  become 
tenant  by  the  curtesy  initiate,  precisely  as 
though  the  deed  from  Slndlinger  had  been 
directly  to  her.  But  being  a  married  woman 
the  statute  of  uses  did  not  execute  the  trust, 
and  the  legal  title  remained  in  her  husband,  the 
trustee  for  her-use.  Dean  v.  Long,  122  111. 
447,  citing  Perry  on  Trusts.  |  810.  This  au- 
thor says:  "  If  an  estate  he  given  to  trustees 
upon  a  trust  for  a  married  woman  for  her  sole 
and  separate  use .  .  .  the  legal  estate  will  vest 
in  the  trustees  and  the  statute  will  not  execute 
it  in  the  cestui  que  trust.  In  all  these  cases  the 
court  will  give  this  construction  to  the  gift  if 
possible;  for  If  the  statute  should  execute  the 
estate  in  the  married  woman,  certain  rights 
would  arise  to  the  husband  which  might  de- 
feat the  ioteation  of  the  donor.  These  are  not 
the  only  words  necessary  to  prevent  the  estate 
from  vesting.  Any  words  uiat  show  any  in- 
tent to  create  an  estate  or  a  trust,  for  the  sole 
and  separate  use  of  a  married  woman,  will  have 
the  same  effect."  Other  authorities  are  to  the 
same  effect,  and  It  seems  to  be  tbe'settled  rule 
that,  whore  the  trust  Is  expressly  "for  the  sep- 
arate use"  or  "for  the  sole  use  and  benefit"  of 
a  married  woman,  courts  will  not  allow  the 
statute  to  execute  it  in  her,  because  the  effect 
mfght  be  to  let  in  marital  rights  of  ber  hus- 
band, and  thereby  deprive  her  of  the  sole  and 
separate  use  contrary  to  the  intention  of  the 
party  creating  the  trust.  Nevertheless  It  is  un- 
derstood that  a  husband's  right  to  an  estate  by 
the  curtesy  may  attach  to  an  equitable,  as  well 
as  a  legal,  estate  beld  by  bis  wife  during  co- 
verture, and  there  can  be  no  doubt  that  he 
ma;  have  such  right  in  real  estate  conveyed 
to  another  for  her  use.  Whether  she  holds 
the  property  by  a  direct  conveyance,  or  as  the 
cestui  que  trust  therein,  if  it  appears  that  the 
grantor  intended  to  exclude  the  husband  from 
the  curtesy,  courts  wilt  give  effect  to  that  In- 
tention. Pootv.  ^faM^,  68111.  495;  Monroe  v. 
Van  Meter,  100  111.  S47.  But  the  husband  can 
be  deprived  of  his  marital  rights  only  when 
the  intention  to  do  so  clearly  appears.  Carter 
V.  Dale,  8  Lea,  710,  31  Am.  Rep.  660;  Gvshing 
V.  SIoiA  80  N.  J.  Eq.  689;  Hill.  Trustees,  405; 
Sfeadman  t.  Palling,  8  Atk.  428. 
There  is  nothing  in  the  language  of  tbedeed 
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1b  question  to  Indicate  a  purpose  oo  the  pert  of 

tbe  graolor  to  convey  tbe  property  for  tbefiole 
and  separate  use  of  Prudence  Meacbam.  Id 
fsct  tbe  fnir  infereoce  is  tbat  Siodlioger,  tbe 

f^rantor,  had  no  purpose  whatever  In  coQTey- 
Qg  the  lots  In  trust,  except  to  cany  out  the 
wish  of  Mr.  Meacbam  who  purchased  them. 
Tbat  he.  tbe  husband,  inteoded  by  tbe  words, 
"  in  trust  for  the  use  and  benefit  of  Prudence 
Meacbam,"  to  exclude  himseU  from  all  right  In 
tbe  property  by  the  curtesy,  cannot  be  pre- 
sumed, and  his  conduct  after  tbe  divorce  was 
wholly  iDCODsistent  with  any  such  inteotion. 
We  ttiink  the  authorities  fully  sustain  the  posi- 
tion tbal  he.  at  tbe  date  of  tbe  Sindlioger  deed, 
became  tenant  by  tbe  curtesy  initiate  in  tbe 
premises.  Was  that  estate  destroyed  by  tbe 
decree  of  divorccT  While  the  evidence  does 
not  show  the  grounds  upon  which  it  was  ob 
tained,  it  does  appear  that  it  was  upon  tbe  ap- 

Elication  of  the  husband,  and  must  therefore 
ave  been  rendered  not  for  bis  fault,  but  thnt 
of  tbe  defendant  his  wife.  While  many  cases 
bold,  "a  divorce  a  vinculo  destroys  tbe  bus- 
band's  right  to  curtesy,"  they  speak  of  such  a 
divorce  as  at  common  law,  n  hicU  rendered  tbe 
marriage  void  ab  initio.  Although  tbe  only 
divorce  known  to  o'lr  law  is,  "a  vinculo,"  11 
may  under  the  statute  be  granted  for  causes 
arising  after  tbe  marriage,  and  the  decree  does 
not  avoid  it  from  the  hrginning.  The  mar- 
riase  is  legal  until  dissolved,  and  we  tbink 
rights  acquired  (luring  its  legal  existence  can- 
not be  destroyed  by  its  dissolution,  unless  the 
statute  80  espressly  provides.  This  view  is 
Busiained  bv  ibe  case  of  Wait  V.  Wait,  4  N.  Y. 
85.  The  Kew  York  statute  said:  "In  case  of 
divorce  dissolving  tbe  marriage  contract  for  tbe 
misconduct  of  tbe  wife,  she  shall  not  be  en- 
dowed ."  The  court  of  appeals  held,  where  a 
divorce  was  granted  for  any  other  cause  than 
tbe  misconduct  of  the  wife  she  was  entitled  to 
dower,  and  said; 

"A  divorce  at  common  law  avoided  tbe 
maniage  ab  initie.  It  was  equivalent  to  a 
sentence  of  nullity  under  our  atatute.  It 
placed  the  paitiea  in  tbe  same  relation  to  each 
other  as  though  there  had  been  no  marriage. 
.  .  .  Until  our  statute,  there  was  no  such 
thing  as  divorce  which  recognized  and  ad- 
mitted the  validity  of  tbe  marriRge,  and 
avoided  it,  for  causes  happening  afterwards. 
Sucb  a  divorce  is,  alone,  tbe  creature  of  the 
statute.  The  principles  applicable  to  a  com- 
mon law  divorce  cannot  be  made  applicable 
to  a  divorce  which  admits  the  validity  of  tbe 
manias  and  tbe  rights  and  obligations  re- 
sulting from  it.  Tbe  effect  of  such  a  divorce 
must  be  determined  entirely  by  tlie  provisions 
of  law  under  whose  authority  it  is  granted. 
The  common-law  divorce  avoided  ua  mar- 
riage and  all  rights  and  obligations  resulting 
from  U.  The  statutory  divorce  is  limited  in 
its  operation,  and  only  affects  the  rights  and 
obligations  of  tbe  pai  ties  to  the  extent  de- 
clared by  statute.  Tbe  marriage  being  valid 
the  rigbta  it  conferred  and  obligations  it  im- 
poaed  continue,  where  tbe  legislature  has 
failed  to  interfere.  In  determinmg  tbe  ques- 
tion before  ua,  therefore,  we  are  to  ascertain 
the  will  of  the  legislature,  tbe  intent  and  effect 
of  the  statute  under  which  the  divorce  fn  quei- 
tion  was  granted.  When  a  dlvoroa  b  under 
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the  atatute,  the  op»atIon  of  the  decree  ii 
wholly  prospective.  .  .  .  If  it  was  the  in* 
tentton  of  the  legislature  tbat,  in  case  of  a  di- 
vorce under  the  statute.tbe  wife  should  in  no 
event  be  entitled  to  dower,  why  not  make  the 
provision  general,  instead  of  depriving  the 
wife  of  dower  only  In  case  of  her  being  con- 
victed of  adultery  T  Expremio  uniui  wluno 
alterius." 

When  tbe  decree  In  question  was  obtained 
our  statute  provided;  "  If  any  woman  shall  be 
divorced  from  her  husband  for  the  fault  or 
misconduct  of  such  husband,  except  where 
the  marriage  was  void  from  tbe  beginning, 
she  shall  not  thereby  lose  her  dower,  nor  tfiia 
benefit  of  auch  jointure;  but  If  such  divorce 
be  for  her  fault  or  misconduct  abe  shall  for- 
feit tbe  same;  and  when  a  divorce  is  obtained 
fdr  tbe  fault  and  misconduct  of  the  husband, 
be  shall  lose  bis  right  to  be  tenant  by  the 
curtesy  in  tbe  wife's  lands,  and  also  any  estate 
granted  therein  by  tbe  laws  of  this  slate."  Rev. 
f^tHt.  1845,  chap.  84,  S  13,  title.  Dower.  Cer- 
tiiinly  It  did  not  take  away  tbe  husband'a right 
to  be  tenant  by  the  curtesv  in  bis  divorced 
wife's  lands,  but  clearly  snows  an  inteutioD 
by  the  legislature  to  secure  him  In  tbat  right, 
if  tbe  divorce  waa  obtained  for  causes  other 
than  hia  fault  or  misconduct.  As  said  Id 
Wait  V.  Wait,  avpra,  if  tbe  legislature  in- 
tended that  in  case  of  divorce  under  the  stat- 
ute the  husband  should  in  no  event  be  entitled 
to  tenancy  by  the  curtesy,  why  not  make  tbe, 
provision  general  instead  of  only  in  case  of 
tbe  divorce  being  obtained  for  bis  fault. 

Tbe  husband's  tenancy  by  the  curtesy  in- 
itiate was  not  defeated  by  the  decree  of  divorce 
in  his  favor,  but  terminated  only  upon  hia  death, 
and  therefore  tbe  appellee's  right  of  aciion 
(lid  not  accrue  until  he  died  in  1H98.  The 
poBsei^ion  of  laud  by  a  tenant  for  life  cannot 
be  adverse  to  the  remainderman  or  reversioner. 
Settler  v.  Hiller,  129  111.  QSQ.  and  cases  cited. 

We  are  also  of  opinion  that  without  refer* 
ence  1o  his  tenancy  by  the  curtesy  the  pos- 
session of  Urban  D.  Meacbam  was  at  no  lime 
adverse  to  appellee,  within  tbe  meanhig  of  the 
statute  of  limitations.  He  entered  under  the 
Sindlinger  deed,  and  prima  facie  continued 
to  bold  possession  under  it  If  the  defendants 
below,  claiming  under  him,  denied  that  fact, 
the  burthen  was  upon  them  to  prove  it,  and 
tbia  they  wholly  failed  to  do.  Adrerae  pos- 
sea^D,  auttldeot  to  defeat  the  legal  title, 
roust  be  hostile  In  Ita  Inception,  and  contlnoe 
uninterruptedly  for  twenty  years.  It  must  be 
acquired  and  retained  under  claim  of  title  in- 
consistent with  that  of  the  true  owner.  Turneg 
V.  Chamberlain,  15  111.  271.  See  also  Jlcrtt 
V.  SeitM^d.  147  111.  818,  and  cases  cited. 

He  entered  u  truitee  under  the  Sindlioger 
deed,  and  he  could  only  afterwards  cliAin 
to  bold  adversely  to  that  title  by  surrendering 
the  possession,  and  retaking  It.  (/HaUonut 
V.  Fitzgerald,  71  III.  68;  Reynolda  v.  Sumner, 
126  111.  68,  1  L.  K  A.  827.  The  entry  was 
with  appellee'a  consent,  and  therefore  not  ad- 
verse. Timmont  v.  Eidv>eU  188  IlL  18.  Tbe 
possession  was  consistent  with  the  title  of  tbe 
real  owner,  and  "  nothing  but  a  clear,  un- 
equivocal, and  notorious  disclaimer  and  dis- 
avowal of  the  title  of  each  owner  would  ren- 
der the  poaacaaion,  howOTg  loi^  omttnoed 
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advene."  JUgg  t.  Q>ok,  9  SI.  880,  46  Am.  was  Instructed  to  return  could  have  been 
Dec  468:  followed  Irv  Grand  Tover  Min.,  properly  rendered  in  tbis  case. 
JMf.  d  Tranip.  Co.  t.  QUI,  111  TSL  641.   No      Tha judgment  ef  (Atf  Oirmit  Oowrt  mU  be  of' 
other  verdict  than  that  which  the  jur7  Jlnn«I. 


NOKTH  DAKOTA 


S»  Gertrude  WEBER. 


Oertrade  WEBER,  BnplL, 

V. 

a  L.  MAYER  «t  (A.,  AppU. 
(.  ».  Dak.  ) 

•1.  Under  the  BtatntM  of  thbiBtatareg- 

xtkmltXag  tbe  entry  of  Judgments  in  dMnct 

•Headnotes  br  WauiIK,  J. 


Mom— Vftat  mtrv  or  record  i»  neeewirv  to  complete 
a  iidgititnt  or  order. 

L  AeeMttir  ef  mtrv  or  record  ffmaml^h 

a.  in  aetiom  at  law. 

b.  in  aettone  in  equiiy. 

n.  fibw  mode  and  vAat  constOuUB. 

a.  nc  flioMfv  Hp  Of  tAe  reeonL 

b.  3liftuaitra  of  th«  iudpnunt  or  rMord. 
o.  Bntru  in  wrrmo  booft. 

TXL  For  tb9  purpose  of  UrminaUng  tiki  xwwr  of 

the  court  to  ehanue. 
IV.  Am  belvxm  the  partie*. 
T.  Jbr  the  jnirpote  of  aj^tdl. 

a.  In  coxirU  of  atatuery, 

tk  in  federal  eourti. 

o.  I7nder  ttaU  gtatutea; 

d.  Orders /or  iudffmmt. 

e.  Orden  nuide  out  court. 

TL  For  the  purpoM  of  being  ^eeHv  at  a  Men. 
TIL  For  the  purpose  of  enforcement, 

a.  Bv  eo^utlon. 

b.  By  oetfun. 

vm.  fV>r  tht  purpose    puttifHf  tA<  etotute  of  Kmt- 
tat4ona  in  motton. 
EX.  J\jr  the  purpoae  of  vettiJio  tttle. 
X.  Jbr  the  purpose  of  eoidmee. 
XI.  To  present  ooVoteroI  atfack. 
XII.  2b  eotutiiute  a  bar  to  another  cuMon. 
Xm.  Jvdffmentt  o/  fuMeet  of  the  pBoflfc 

a.  Upon  wLbmissloiL 

b.  Cpon  tMrdfet. 

L  JViHMrite  (tf  Mitrv  or  r«eiird  ffenemDv; 

Ihs  general  rule  would  aeem  to  ba  that  for  most 
purposes  some  entry  or  record  of  a  Judgmeat  or 
order  la  necessary  to  Its  oompletloii.  Some  of  the 
oases,  however,  have  adopted  tbe  contrary  rule,  at 
least  for  some  purposes.  But  the  difference  of 
opinion  nsuaUr.  tbough  not  gntta  ezoluslvely. 
■rows  ont  vA  differences  In  statutory  proTlslons 
with  reference  to  judsmeots  and  orders. 

Besides  those  herein  dted,  there  Is  also  a  line  of 
cases  all  aasnmlpg  tbeDeoesalty  of  an  entry  or  rec- 
ord to  give  effect  to  a  Judgment  or  order,  all  of 
which,  however,  turn  upon  QaesUonsasto  the  time 
of  CTtry  or  aa  to  tbe  sufficiency  of  the  Judgment 
entered,  and  have  therefore  been  omitted  frmn  this 
nota. 

a.  Jh  aettona  at  Iim 

A  dedsloo  In  the  fedeml  courts  is  not  regarded  as 
teiriinloally  a  Judgment  nntD  In  some  form  It  bas 
been  entered  <tf  record.  OunnT.Plant(18re),HU. 
B.«S(.»L.(n!L8IM. 

Anda  Judgment  oamxAbe  regarded  ss  llnal  until 
ML.a  A. 
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courts,  a  flnsl  Judgment  does  not  become  such, 
and  has  no  force  or  effect,  until  entered  by  tbe 
clerk  la  the  Judgment  book. 

2.  An  order  of  the  district  court  dla- 
ndaainif  aa  acttoa  fbr  Jorlsdictional 
reaMMWi  as  well  as  in  other  cases,  will  author- 
ise tbe  clerk  of  the  district  court  to  enter  judg- 
ment, but  such  an  order  does  not  Itself  constitute 
a  JudirmeDt,  nor  Is  it  a  final  determination  of  any 
question.  An  order  otdlsmlasal,whetherentered 
fai  the  minutes  of  the  oourt  or  recorded  tn  a  book 
labeled  "Order  Book'*  or  written  out,  signed  by 


entered  fo  a  oourt  In  wbloh  execution  cnn  fasue. 
Thus  a  Judirment  of  the  New  York  court  ot  appeals 
afiBrming  a  Judgment  of  tbe  supreme  court  direct- 
Ing  its  entry  therein  becomes  final  only  upon  auoh 
entry.  Green  v.  TanBuskirk  (186S),  TO  IT.  8. 3  Walt 
448, 19  L.  ed.  215. 

But  a  Judgmeut  otherwise  duly  entered  Is  not  in- 
TBlidated  by  the  fact  that  the  verdict  upon  which 
It  was  rendered  had  not  been  recorded  upon  the 
minutes,  the  omission  being  an  Irregularity  only, 
Qunn  r.  Haot  a876}  M  U.  8.  flM,  21 L.  ed.  804. 

So  the  practice  of  the  United  8tate8  d  Istrlct  court 
for  tbe  Bouttiem  dlstriot  of  New  York  la  to  enter 
an  order  upon  a  decision  of  tbe  court  and  not  to 
regard  tbe  decision  itself  as  an  order,  and  when  no 
order  Is  entered  upon  a  decision  grantlntr  a  new 
trial  on  oondition  that  the  defendant  pay  costs,  he 
cannot  be  held  In  default  in  not  paying  them. 
Boker  v.  Bronson  (1861)  6  Blatchf .  6. 

So  under  the  Maine  system  of  practice  orders  and 
decrees  heoome  operative  only  from  the  time  thoy 
are  entered  of  record.  They  Uien  become  the  defi* 
nite  Judgment  of  the  court  forming  a  part  of  tbe 
reoord.  And  an  order  directing  that  a  decree  tm 
drawn  in  due  form  before  It  Is  extended  la  not  a 
final  decree  or  a  complete  reoord  of  the  Judgment 
of  the  court.  Qllpatriok  v.  Olldden  aS8&)  82He.  VSk. 

Aa  to  entry  of  Judgment  on  orders  for  Judgment 
for  the  purpose  of  appeal,  see  Infra  under  beading, 
Oniers  for  judgment. 

So.  a  JudRment  Is  not  final  under  tbe  Louisiana 
statutes  until  sltrned  by  the  Judge  and  the  law 
contemplates  the  recording  of  a  final  Judgmenta 
Sprlirg  v.  Wells  (182S)  6  Hart.  N.  8.  lOL 

And  it  is  essential  to  tbe  validity  of  a  Judgment 
under  the  provisions  of  the  Iowa  code  that  it 
should  be  entered  upon  the  record  book  tn  which 
a  statement  of  tbe  prooeedlngs  of  the  oourt  is  to  be 
kept ;  and  a  statement  of  a  Judgment  In  such  l>ook 
leaving  tbe  amount  of  the  damages  blank  renders 
it  a  Judgmeu  t  for  the  coeta  only,  although  tbe  Judg- 
ment docket  showed  a  Judgment  for  lx>tb  damagea 
and  costs.  Case  v.  Plato  (1880)  M  Iowa,  9L 

But  while  a  decree  after  being  signed  and  before 
it  Is  enrolled  Is  not  regarded  as  the  Judgment  of  tbe 
court,  it  has  the  effect  of  a  direction  to  the  clerk  as 
to  tbe  form  and  substance  of  the  Judgment  to  be 
entered  by  blm.  TxanT.  Whitman  <UtBU  OB  Iowa, 

m. 

Decrees,  Judgments,  and  orders  are  required  by 
the  Kentucky  statutes  to  be  drawn  up  and  re- 
corded by  tbe  clerk  on  the  evening  of  each  day, 
and  If  found  to  be  correct  they  axe  to  be  signed  by 
the  presiding  Judge  or  Justice  of  tbe  court  and 
when  so  prepared,  signed,  and  recorded  they  con- 
stitute a  part  of  tbe  records  of  tbe  court  and  ate 
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tJM  Judge,  and  filed,  tsstUl  an  order,  and  does  aot 
eomtltute  a  nnal  detennlnatkni  or  final  judg^ 
menL 

8.  Ko»ppealwlllllelk^man<n4erof the 

district  court  dlamieslng  an  action  orlirlDatlDg  la 
tbat  court  or  an  appeal  troma  Juatfce's  oourt  for 
jnrtodlctlonal  reaaooa.  Puoh  an  order  la  not  ap" 
pealable  nnd«r  tbe  first  labdlvteloa  of  aeotlon  U, 
chapter  120,  I«vbIS91,  The  order  Ib  authority  for 
the  etttr:r  of  a  Judgment;  hence  It  doea  not  **p re- 
vent  the  entrr  of  a  Judgment  from  whlota  an  ai^ 
peal  might  be  taken." 

4.  Until  Judsment  im  entered  npon  tbe 
order,  tbe  aottonlanot  determined,  bat  ia  pend- 
ing lo  the  dlKrlot  ounrt 

K*  Where  an  action,  orlylTiatlny  in  the 
distriet  eonrt  m  brooclit  there  by  ap- 


permanent  and  oondualTe.  Bajmond  t.  SmlBi 
(18SB)  1  Met  (Kj.}  65,  Tl  Am.  Dec  468. 

And  a  writing  found  among  the  papers  purport- 
ing to  be  a  dtjcree  but  which  was  not  entered  of 
reoordaaapartof  tiie  prooeedluga  or  noted  or  re- 
ferred toaaa  deoree  or  order  of  tbe  oourt  la  tbe 
minute  book  kept  by  tbe  clerk,  and  whloh  ooolalna 
BO  memorandum  or  Indorsement  Indlcadnir  that  It 
bad  ever  been  filed  as  a  port  of  the  reomd,  la  wholly 
Ineffectual  for  any  purpose.  IMd. 

And  in  Alabama  a  decision  of  tbe  court  hi  tbe 
final  settlemOTt  of  an  estate  signed  by  tbe  judge  of 
the  orphans'  coort  and  filed  amo'bg  the  papers  of 
the  cause  Isnotthe  Judgment  of  tbe  court  until  en- 
tered of  record  though  Indorsed  as  a  deoree  In  the 
proceeding.  Hall  t.  Hudson  rUtt)  flO  Ala.  tU. 

BntaBtlpnIatlon  sabmitting  a  cause  providing 
that  the  decision  shall  be  made  In  a  dedgnatod 
number  of  weeks  and  entered  ap  as  of  the  present 
term  Is  satisfied  where  tbe  Judge  reduced  bla  ded- 
■ion  and  Judgment  to  wilting  within  the  agreed 
time  so  that  It  oould  be  entered  of  reooid  at  a  fu- 
ture day,  and  the  Judgment  la  valid  though  not 
filed  and  entered  of  record  until  the  next  term  after 
the  expiration  of  tbe  Judge's  o(Bohd  term.  HamUl 
T.  Gibson  1I8T8)  a  Ala.  flm. 

80  In  New  Tork  Judgment  most  be  ratered  In 
order  to  authorize  the  clerk  to  make  up  the  Judg- 
ment roll,  the  judgment  being  the  only  record  evi. 
denoe  that  Judgment  bas  been  perf  eoced.  Soheneo- 
tftdy  *  8.  PL  Boad  Oo.  ▼.  3%atclier  {186U  8  How.  Pr. 

m. 

But  ex  parte  orders  granted  at  chambers  to  en- 
large tbe  time  to  answer  and  the  like,  granted  In 
pursuance  of  N.  Y.  Code,  1 866,  need  not  be  entered 
with  tbe  olerk  to  be  effectnaL  Bavage  B^ea 
OUnSHow.Pr.m 

At  to  the  entry  of  ex  parU  orders  for  tbe  purpoee 
of  appeal,  see,  Uifra,  under  beading.  Orders  mods 
out  1^  court. 

8a.  under  the  system  of  praotloe  superseded  by 
the  code  a  Judgment  was  perfect  after  four  days 
from  the  time  of  entering  a  rule  for  Judgment, 
though  the  record  was  not  filed.  Baumon  t.  New 
Tork  CeuL  R.  Co.  (18U)  10  How.  Pr.  iOB;  Grant  v. 
Hoot  0824)  S  Cow.  8U. 

In  Colorado  a  Judgmei^t  la  complete  when  prop- 
erly declared  though  the  meduuilcal  aot  of  record- 
ing It  has  not  been  performed  by  theolerk.  81eber . 
V.  Frlnk  (16R8)  T  Oolo.  148. 

Tbe  rule  that  a  Judgment  pronounoed  In  open 
court  takes  effect  from  the  time  It  Is  so  rendered 
though  the  act  of  entering  It  In  the  record  Is  omit- 
ted does  not  apply  to  Judgments  by  confession 
which  take  effect  from  the  time  they  are  actually 
entered  In  the  record  as  provided  by  statute^ 
Bchuater  t.  Rader  (1888)  18  Colo.  880. 

So  In  Indiana  the  failure  of  the  clerk  to  enter  a 
formal  minute  of  the  action  of  tbe  oourt  In  striking 
tbe  names  of  deceased  plaintiffs  from  a  complaiot 
will  not  defeat  a  meritorious  claim  of  tbe  buitIt- 

S8UR.  A. 


peal*  Is  dlemleaed  n>r  wantof  JarMlotloBln 
the  dlstrlot  court  to  determine  the  same.  aeoCtan 
SIM,  Oomp.  laws,  exprcaaly  anthwiaea  a  Judg^ 
ment  to  be  entered  for  oosts.  The  section  reads: 
"When  an  actiou  Is  dismissed  from  any  court  for 
want  of  Jurisdiction,  or  because  it  has  not  beao 
regulariy  transferred  from  an  inferior  to  a  snpa- 
rfor  ooort,  the oosti  most  be  adjudged  against  1310 
party  attempting  to  Institute  or  bring  up  tbe  ac- 
tion.'* The  right  to  enter  Judgment  for  cost* 
under  this  seotlon  depends  upon  the  validity  of 
the  dismieeal,  and  this  ooort  on  appeal  from  snob 
a  Judgment  will  review  the  dismissal  upon  Oo 
merits,  aa  well  as  any  quesUoo  touching  ooa» 
wblota  properly  arises  upon  tbe  Judgment  record. 
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on,  BnaaOB  T.Henry  (UMi  (InA.)  M  IT.  K  Ban. 
IB9. 

And  In  a  North  Oaroltna  oaae,  Daria  v.  Sharer 
a866)  61 N.  a  18, 01  Am.  Deo.  SC.  It  was  said  that "» 
Judgment  is  not  what  may  be  entered,  but  It  is  what 
la  considered  and  dellTered  by  the  ooart;  the  entiT 
Is  a  memorial  of  what  the  Judgment  waa.** 

In  Oalifomia,  wbfle  under  the  oode  a  Judgment 
is  not  final  for  ttie  purpoee  of  an  appeal  until  it  is 
en  tared  (see  infra,  beading,  glor  jwrposs  (ff  appttOt, 
the  genwal  rule  k  tbat  tbevatidltruideflaetof* 
Judgment  does  not  depeod  upon  the  performance 
of  the  clerical  duty  by  the  olerk  of  makfav  nptbo 
Judfnnent  roll  and  preserving  the  papen,  Uek  t. 
Stockdale  (1861}  18  CaL  ZSa, 

And  a  Jadgmmt  wbudi  Is  oMtand,  drawn  np 
signed,  and  filed  with  tbe  olerk  before  theadjoum- 
ment  of  a  term  of  courtjls  a  Judgmeot  of  tbe  oourt 
of  tbat  term  though  the  ministerial  du^  of  enter- 
ing the  Judgment  In  the  Judgment  book  is  pw- 
formed  by  tbe  olerk  aftwwards  dndof  noatton. 
Oasemrat    Blnggold  (UM)  tt  CULMh 

And  the  validity  and  effect  of  an  order  dlspeos- 
ing  with  an  undertaking  on  appeal  by  a  munlolpal 
officer  doea  not  depend  upon  its  entry  by  the  elsrtt 
In  the  minutesbntnpontlie  fart  that  the  order  had 
been  made.  Ton  8ohmldt  v.  WMber  (UBB)  SB  OsL 
Bll. 

The  prortelon  of  the  OidtfOrnla  statute  that  the- 
clerk  must  enter  Judgment  Immedlat^y  after  en- 
tering a  defaulr  is  directory  only  and  his  failure  to 
do  BO  does  noC  Invalidate  a  Judgment  subsequently 
entered  upon  such  deteult.  and  the  defmidant  can- 
not Invoke  such  failure  for  the  purpose  of  koduI- 
llog  a  Judgment  to  which  he  has  00  other  dtfOose. 
Bdwards  v.  Holllngs  (1884}  IOB  OsL  »i. 

And  an  order  of  the  oourt  under  the  prorWon  of 
the  California  constitution  providing  tbat  wtthtn 
thirty  days  after  Judgment  has  been  pronounced 
In  a  oaase  by  a  department,  an  order  may  be  made 
that  It  be  heard  and  decided  Inbank,  bnotdapenA- 
ent  for  lis  validity  and  effectupon  the  entry  there- 
of by  the  clerk.  These  depend  upon  the  ooostltn- 
tlonal  auUiorlty  of  the  oourt  and  any  mode  of 
authentication  whitdi  the  ooort  may  adopt  la  sufli- 
otsnt.  NUes  v.  Bdwards  ilflK)  86  CaL  47. 

Bo  one  sentenoed  to  Imprisonment  is  not  entitled 
to  discharge  on  habeas oorpusbecaueefonsal  Judg- 
ment was  not  entered  upon  the  Judgment  docket 
for  more  than  twenty  days  thereafter  where  so 
entry  was  immedlatelymade  In  the  minute  or  mem- 
orandum  boolckept  by  the  olerkof  theoouttsbow- 
lng  the  offense  and  the  sentenoeb  STpurtsBayo 
aSSS)  68  OaL  «L 

■  h.  in  oetfons  4n  agiittv> 
Ineqalty  no  prooeedtaig  fa  regarded  aaanutter 

of  record  untU  It  la  enrolled,  (kosw^  ▼.  Byrnes 
(1812)  9  Johns.  SSI, 

And  where  tbe  proper  offloer  draws  up  the  form 
of  adeoieeof  earolUneot  firomthe  deoretal  order 
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APPEAL  by  defendanU  from  a  judnneot  of 
the  District  Court  for  RichlaDd  County 
aonuMing  upon  certiorari  certain  proceedings 
taken  in  accordance  with  a  lud^ment  render&i 
by  tbe  defendant  Mayer,  a  fuslice  of  the  peace. 
Id  favor  of  plaiDtiff  io  an  action  by  tbe  TraT- 
elen  InsuraDce  Company  againat  Qertrude 
Weber  to  recover  possession  of  certain  leal 
estate.  AMrmed. 

Tbe  main  controTerfy  in  the  certiorari  pro- 
ceedinea  was  as  to  whether  or  not  an  appeal 
which  liad  beea  taken  from  the  Jtislice's  Judg- 
ment had  been  so  effectually  dismissed  by  the 
appellate  court  that  the  matter  was  again  within 
the  Jurisdictim  of  the  justice  so  as  to  enable 
bim  to  autboriEe  prooeedingB  for  the  enforce- 


ment  of  his  judgment  The  district  court  had 
on  January  10,  1801,  rendered  the  foUowieg 

order: 

"This  cause  coming  on  to  he  beard  on  the 
order  to  show  cause  why  the  appeal  allowed 
therein  by  the  said  Justice  to  the  district  court 
in  and  for  said  oonn^  should  not  be  dismissed. 

"After  bearing  arguments  of  tbe  counsel  for 
tbe  respeclivc  parties  In  support  of  and  in  op- 
position to  such  dismissal,  and  It  appearing 
therefrom  and  from  the  affidavit  of  P.  J. 
McCumlxtr,  made  in  support  of  such  dismissal, 
ndfrom  the  papers  and  records  in  aaid  action, 
that  Jndnnent  for  the  restitution  and  posses- 
sion of  the  inemiBes  described  in  the  complaint 
in  said  action  was  eotned  therein  in  favor  of 


reciting  all  tbe  pleadloss.  etc^  and  a  fair  oopr  la 
made  upon  parohnaeot  and  sianed  by  tbe  chancel- 
lor. It  la  then  and  not  ttU  then  an  enrolled  and  floal 
decree.  Boroh  v.  Boott  (1829)  1  OIU  ft  J.  868,  1 
filand.  Cb.  11& 

A  mere  order  for  a  decree  la  not  a  final  deoreo. 
enpatrlok  V.  GlMden  (U88i  es  He.  flO. 

Bat  a  final  decree  properly  and  formally  drawn 
and  adopted  by  ttae  court  and  placed  on  file  and 
jadffmont  tfaereon  Is  equivalent  In  some  of  the 
states  to  tbe  enndlmaot  under  the  Boglish  prao- 
ttoe.  JUd. 

And  the  enti7  of  a  final  Judgment  or  decree  Is 
equlvalmit  to  tbe  tlgnliur  and  enrolling  of  a  decree 
ttaereunder,  Clapp  v.  Thazter  11856)  7  Gray,  886. 

A  decree  In  equity  takes  effect,  however,  from 
tbe  time  It  Is  published  by  tbe  court  and  the  delay 
«f  tbe  clerk  m  entering  ft  In  tbe  Judgment  book 
will  not  affect  Its  vaUdlty.  Lyn^  v.  Borne  Gas 
Ugbt  Co.  (18M)  42  Barb.  SBl;  Butler  r.  Lee  (1888]  88 
Uow.  Fr.  281, 8  Keyes.  Ta 

It  Is  not  neoessary  even  to  enroll  n,  except  where 
It  to  required  to  be  enrolled  as  a  preUmtnary  to 
•ome  further  action  authorised  by  statute  after 
enrollment.  Butler  y.  Lee,  9upra. 

But  prooeedlngB  bad  though  inadvertently  upon 
«  decree  or  order  not  entered  in  tbe  registrar^ 
book  are  Imgular  and  voidable,  and  an  attach- 
ment founded  on  euch  decree  will  be  set  aside 
though  It  bad  not  been  entered  through  the  mis- 
take of  tbe  officer  and  not  throuRb  any  neglect  of 
tbe  party.  Tolson  v,  Jervls  a«6}  8  Beav.  884,  U  L. 
J.  Ch.N.8.n8.  Bee  also  ftiAo,  beading,  Aw  jwr^ 
ftm  ef  taSoremumt. 

Bo  decrees  of  the  snpreme  court  in  Hlchlgao  are 
made  complete  by  entry  on  ttae  Journal;  no  sepa- 
rate signing  or  enrollment  Is  needed,  Byerson  v. 
Udred  (1888)  18  Web.  M. 

And  -under  Msasartinsetts  practice  an  eotty 
upon  the  docket  In  a  suit  In  equity,  of  "Bill  dis- 
mlseed,  h  of  Itself  a  final  decree:  and  a  more 
fonnal  order,  though  convenient  and  proper  for 
tbe  regular  completion  of  tbe  record,  Is  not  es- 
■entlaL  BneU  v.  Dwigbt  (\m)  Itt  Mass.  84B. 

A  decree  In  equity  which  Is  transmitted  to  and 
received  by  the  clerk  of  the  county  In  which  tbe 
suit  la  pending  takes  full  effect  and  becomes  a 
mailer  of  record  on  the  day  it  ta  formally  drawn 
Ont  and  filed  by  him  whether  It  be  In  term  time  or 
itlon.  Thompson  v.  Gouldlng  (18BB)  6  Allen.  81. 


EL  How  mads  and  vchat  eorutHviM. 

Under  thto  bead  It  la  Intended  to  treat  generally 
tbe  question  of  suffldency  of  the  act  t>y  whiob  the 
Jutement  or  order  ta  made  a  part  of  the  record, 
only.  Tbe  question  of  tbe  method  of  entry  to 
make  a  determination  final  for  parttoular  pur- 
poses ta  considered  titfra  under  tbe  several  head- 
ings with  relation  to  such  purposes,  and  tbe  ques- 
tion of  the  contents  of  the  entj^  or  record  is 
omitted  as  Involving  tbe  sufllclaicr  of  the  Judg- 
28  L.  a  A. 


mentor  order  Itsetf  rather  thantha  mersformai 
entry  thereoL 

a.  ThsmalMv  iif)orth«neor& 

An  entry  of  the  decision  of  tbe  oourt  made  In  Its- 
minutes  by  the  clerk  at  tbe  end  of  Che  trial  to  a 
rendition  of  Judgment  where  findings  are  waived, 
but  II  does  not  constitute  the  Judgment  ItSiAf. 
Crim  v.'Keeeina  (1801)  80  OsL  478. 

And  tbe  record  of  a  verdict  found,  containing  an 
order  for  tbe  entry  of  Judgment  thereon,  to  not  ft 
judgment.  Smith  V.  St«el  (1884)  81  Ha.  455. 

BoanmtiTOntbe  record  that  Judgment  to  ren- 
dered for  tbe  plalnttfl  for  a  designated  sum  an« 
costs,  ts  not  a  Judgment  but  a  mere  statement  of 
the  clerk  that  Judgment  was  rendwed.  Wheeler 
V.  Scott  (1S64)  8  Wis.  88S. 

Filing  tbe  decision  (tf  the  geneml  term  alBrmtng' 
a  Judgment  on  condition  that  plaintiff  stipulates 
to  deduct  therefrom  a  specified  amount  together 
witb  the  required  stipulation  does  not  constitute 
the  entry  of  a  Judgment,  the  memorandum  handed 
down  tiy  tbe  general  term  not  being  a  Judwownt 
but  merely  an  authority  to  enter  onch  Kuapp  v. 
Ko(Ae(lS80)&SN.T..3B6w 

And  an  order  overruling  a  demurrer  to  en  an- 
swer and  BQStalnmg  a  demurrer  to  a  complaint 
based  upon  a  contingency  ta  not  a  final  Judgment 
but  a  mere  authority  for  tbe  entry  of  judgment  in 
the  future,  which  cannot  be  converted  Into  a  final- 
Judgment  by  the  voluntary  act  of  tbe  clerk  of  tbe 
court  In  copying  It  into  the  Judgment  docket  with- 
out the  direction  of  the  oourt  and  without  proof 
of  the  liappenlng  of  the  contingency.  Bods  v. 
Kew  England  Investment  Oo.  (1880)  1 N.  Dak.  121. 
«  Dak.  498. 

But  the  fact  that  docket  entries  were  not  made 
In  the  oourt- room,  but  In  the  clerk's  ofBce  by  a 
deputy  to  whom  that  duty  was  assigned,  does  not 
invalidate  the  act  Johns  v.  Frliohey  (1873)  SIK 
Md.26S. 

But  the  practice  of  elerks  to  take  minutee  and 
docket  entries  of  tbe  court's  proceedings  and  su  b- 
sequently  to  enter  them  at  length  In  tecbnioai 
language  should  not  be  extended  to  permit  the 
entry  of  ttae  elngle  word  "Judgment"  in  court,  and 
then  out  of  court  fixing  the  liability  of  the  plaintiff 
or  defendant  from  mere  recollection  as  to  bow  the 
Judgment  should  be  entered  at  length.  Montgom- 
ery V.  Hurphy  avUSSti  19  Md.  876, 81  Am.  Dec.  663. 

The  fact  that  tbe  entry  of  a  Judgment  was  mad^ 
at  the  request  of  a  person  note  party  talmmaterial, 
as  It  to  the  duty  of  the  clerk  after  the  rendition  of 
a  Judgment  to  enter  it  Rt  Oook%  Estste  (1888>  1 

L.R.  A.fie7,'rrcBi.m 

And  a  decision  made  by  a  Judge  In  a  cause  sub- 
mitted to  him  to  be  determined  in  vacation,  depos- 
ited by  him  with  tbe  papers  in  the  ex  |  Tees  office 
directed  to  the  cierk  of  the  proper  county  on  the- 
day  before  tbe  Judge's  term  of  offloe  expired  Is- 
tbea  complete  and  ta  not  affected  tty  tlie  tact  that 
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Mid  plaintiff  and  agalnat  said  defendant  on  the 
15th  dar  of  December.  1890,  aod  that  do  state- 
ment of  (be  case  has  been  made  in  said  action; 
and  no  appeal  taken  on  questions  of  law  alone, 
and  that  no  answer  was  made  b;  the  defendant 
in  said  action;  but  that  tbe  same  was  tried  on 
the  complaint  and  evidence  of  plafntifl,  and 
that  no  isaue  waa  joined  in  the  trial  of  said  ac- 
tion, and  that  notice  of  appeal  on  questions  of 
both  law  and  fact  was  made  in  aaid  action,  and 
an  appeal  allowed  in  said  action  by  said  justice, 
and  it  further  appearing  that  the  appeal  la 
without  authority  of  law. 

"Now,  therefore.  It  is  ordered  that  the  aald 
appeal  be  and  llie  same  is  hereby  dismissed,  and 
the  clerk  of  said  disdict  court  is  hereby  ordered 


It  was  not  received  aad  filed  hr  the  cderk  until 
after  the  expiration  of  such  term.  Batioook  r. 

Wolf  (1886]  70  Iowa,  678. 

And  an  action  will  not  be  dismissed  under  ObL. 
Code  CiT.  Proo..  S  sn,  sabsec.  6,  proTldlns  for  dls- 
misBBl  where  the  party  entitled  to  Judgment 
negleota  to  demand  and  bare  tbe  same  entered 
where  be  pnid  the  clerk  his  fees  for  making  the 
entry  and  requested  Mm  to  make  it,  which  he 
promised  but  neglected  to  do.  Gardner  v.  Tatum 
0886)  77  CaL  i58. 

b.  Signature  of  tltc  judgment  of  record. 

Tbe  onUesion  of  the  clerk  to  sign  tbe  Judgment 
roll  upon  enterlngupa  Judgment  by  default  la  a 
mere  clerical  error  and  does  not  alteot  the  validity 
of  the  Judgment  as  it  Inrtdvea  a  mere  matter  of 
prsctlce  and  regularity.  Tan  Alstyne  v.  Cook 
am  26  N.  Y.  4B8;  Lythgoe  v.  Lythgoe  C18H)  76 
Hun,  147. 

In  Manning  T.  Gayon  (ISM  lOode  Bep.  48;  how- 
ever, the  court  set  aside  a  Judgment  tbe  record  of 
which  the  clerk  bad  failed  to  sign  at  tbe  time  of 
entry,  holding  that  the  Indorsement  of  "filed"  giv- 
ing the  date  was  not  a  aufflclent  signature.  Tbls 
ruling  was  plaoed  upon  the  ground  that  the  terms 
of  tbe  statute  expressly  required  the  slgnature,but 
tbe  statute  was  not  set  forth  and  unless  the  ques- 
tion aroeo  under  a  dUterent  statute  from  that  con- 
sidered In  the  preceding  New  York  cases  it  must 
be  deemed  to  have  been  overruled  by  them. 

In  Morrla  v.  Fatcfaln  amt) »  N.  Y.  801.  8B  Am. 
Deo.  811,  however.  It  is  held  that  the  record  of  a 
Judgment  of  another  state  which  does  not  purport 
to  have  been  signed  by  any  Judge  of  the  court  or 
other  officer  iBinotadmlsalble  In  evidence  where  the 
statutes  of  the  state  expressly  require  tbe  Judg- 
ment record  to  be  tbus  signed. 

But  a  Judgment  roll  Is  not  void  because  not 
signed  by  tbe  oleaek  of  tbe  court,  when  such  signa- 
ture Is  not  exprenly  required  1^  tbe  statutes. 
Ooclet  V.  Spofford  a878)  66N.  Y.  MT. 

Po  Id  Indiana  It  was  held  that  when  the  statute 
requires  Judgments  to  be  entered  end  signed  a 
paper  purporting  to  be  a  Judgment  of  a  Justice  of 
tbe  peace  which  la  not  signed  by  him  Is  not  admis- 
sible in  evidence.  Blngle  v.  Weston  (1864)  S3  Tnd. 
B88. 

Iowa  Rev.  6tat.,  H  Wdi,  2666,  providing  for  the 
signing  of  the  record  of  the  court  by  tbe  Judge 
thereof,  however,  Is  held  to  be  directory  merely,  a 
failure  to  comply  not  affecting  tbe  validity  of  tbe 
Judgment  entered  In  such  records.  Cbflds  V.  Ho- 
Chesney  (1866)  20  Iowa.  4S1,  80  Am.  Deo.  646:  Ham- 
ilton V.Barton  (1866)20  Iowa,  506. 

Tbe  force  and  effect  of  an  order  dismissing  an 
appeal  made  during  tbe  term  la  notaffected  by  the 
failure  of  the  Judge  to  sign  tbe  record  tiiereof. 
O'Hare  v.  Leonard  dfiflS)  19  Iowa,  616. 

And  a  decree  signed  by  tbe  Judjte  In  vacation  and 
entered  of  record  by  the  clerk  oonatltutes  a  valid 
28  L.  R.  A. 
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to  return  to  said  justice  all  papers  and  records 
sent  him  in  said  action  by  said  lustice." 

That  order  was  delivered  to  the  cleric  Of  the 
court  and  by  him  duly  filed  in  the  action,  but 
it  was  not  by  him  en  tered  in  the  judgment  book 
but  was  entered  and  recorded  at  length  in  tbe 
book  known  as  the  order  book  and  was  not  en- 
tered in  tbe  judgment  index  or  judgmeot 
docket. 

Farther  facts  appear  In  the  opinion. 
MeuTt.  HcCnmber  ft  Bagart,  for  appd- 

lants: 

The  Instrument  of  January  10  operated  to 
dismiss  tbe  appeal. 
Travdert  Int.  Ch.  v.  WOer,  3  N.  Dab.  239. 
It  has  always  been  the  practice  in  Califor- 


Judgment  thongh  tbe  record  Is  not  signed  by  the 
^dge.  Traer  v.  Whitman  0881}  69  Iowa,  40. 

8o  tbe  Wisconsin  statute  In  force  In  1838  requir* 
lug  tbe  Judge  to  sign  tbe  record  of  a  Judgmeot  ren- 
dered by  blm  was  held  to  be  directory,  so  that  tbe 
record  would  be  admissible  In  evldenoe  and  tbe 
Judgment  valid  though  notslgned by  tbe  JadgCi,ia 
Eastman  v.  Harteau  (18601 12  Wis.  267. 

And  the  same  Is  held  of  the  Minnesota  statutes, 
so  that  a  decree  of  tbe  district  court  would  not  be 
defective  because  of  the  absence  oS  the  algnatute 
of  tbe  Judge,  In  Seoombe  v.  Steele  (1^  CI  U.  &  SD 
How.  U.  15  L.  ed.  638. 

And  in  Dean  v.  Stone  (1S9D  (Okla.)  86  Pao.  Bep. 
SI8.  It  was  beld  that  a  transcript  of  a  Judgment  of 
ano&er  state,  dulyautbentloatadbytbe  proper  of- 
floers,  Is  admissible  Iti  evldenoe  though  It  does  not 
show  that  the  Judgment  was  signed  br  tbe  presid. 
Ing  Judge  as  required  bylaw. 

And  tbe  same  was  held  as  to  Uie  admissibility  ot 
a  certified  eopy  of  an  unsigned  Journal  entry  of  a 
Judgment  of  another  state,  in  Bttcble  v.  Carpenter 
(1881)  2  Wash.  61& 

So,  the  Judge's  signature  to  Journal  entries  of  an 
order  adjudging  a  ball  trand  forfeited  Is  not  neces- 
sary to  their  validity  or  effect  as  evldenoe  of  flw 
forfeiture.  AJnsworth  v.  Terrltorr  (1880  8  Wash. 
Terr.  870. 

And  when  the  Judge  tells  to  sign  the  record  of  a 
Judgment  at  tbe  term  at  which  it  waa  rendered  he 
may  deny  a  motion  at  a  snbaequeot  term  to  have 
the  case  iredocketed  for  another  trial  becauoe  of 
such  failure,  and  then  sign  It.  Bletman  v.  Hopkins 
aSST)  109  Ind.  477. 

So  tbe  failure  of  tbe  <derk  to  sign  a  Judgment 
does  not  entitle  a  tbbrd  par^  to  asoeri  Its  luvalldlty 
onthatground.  ArtlBan*BBankv.!beBdwdl<18tll 
84  Barb.  568. 

Or  prevent  It  from  being  a  bar  to  another  action 
for  tbe  same  cause.  Lythgoe  v.  Lythgoe  (1804)  76 
Hun,U7. 

In  State  v.  Bobbtna  (1688},  (He.)  8  Vew  Bng,  Bep. 
170,  however.  It  was  held  that  an  extended  record  of 
a  case  made  by  a  deceased  olerk  la  Inadmissible  as 
evldenoe  If  notslgned. 

And  a  Judgment  ot  a  JusUee  of  the  peooe  In  a 
criminal  action  In  Hlctalgao  Is  not  valid  uulev  tbe 
Justice  ofiiclally  signs  the  entry  tbereof  upon  his 
docket  Howard  v.  People  (1864)  8  Hloh.  SOI. 

And  a  Judgment  Is  not  final  under  tbe  Louisiana 
statutes  until  signed  by  the  JodgBL  BpctegT.  Wells 
a8S8)6Mart.K.B.]Oi. 

So  In  chancery  practice  In  Sngland  a  decree  was 
not  pleadable  In  Inr  of  another  action  unteasslffoed 
and  enrolled.  Anonymous  (1764)  8  Atk,  800;  Klneey 
V.  Kinsey  (1764)  X  Yes.  Sr.  877. 

But  It  may  be  asserted  by  way  of  answw. 
Davoue  v.  Fanning  (ISIO)  4  Johns.  Ch.  190, 1  L.  ed. 
818. 

And  an  enrolled  decree  must  be  signed  1^  the 
ofaanoellor  and  vloe-chanceUor  and  by  the  tegMrar 
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ola,  whose  code  of  procedure  we  adopted,  to 
dismiss  appeals  stmply  by  an  order  of  the 
«onrt  wherever  the  dismissal  la  granted  on 
JurisdictioDal  frrouQds. 

BxmU  Y.  Elkint,  40  Cal.  642;  ZoOer  t.  Me- 
Donald,  23  Cal.  186;  Btlt  t.  Davi»,  1  Cal.  135; 
nayoe.  New  Trial  &  Appeal,  §  184,  p.  S51. 

The  InstrumeDt  is  in  effect  a  judgment. 

A  judgment  Is  the  flnal  determination  of 
the  rights  of  the  parties  tn  an  action. 

Comp.  Iaws,  %  B024. 

Every  direction  of  a  court  or  judge  made 
•or  entered  in  writing  and  not  Included  tn  a 
Judgment  is  denominated  an  order. 

Comp.  Laws,  §  sm 

Anfuderislhe  determination  of  the  court 


upon  some  matter  arising  in  the  action  notdift- 
poRlDgof  the  merits. 

Loring  T.  liMey,  1  Cal.  27;  1  Black,  Judgm. 
§1. 

It  is  a  judgment  If  it  disposes  of  that  case, 
ends  the  litigation  between  the  parties  in  that 
court. 

1  Black.  Juflgm.  SS21,  26, 27;  Belt  v.  Davit, 
1  Cal.  184;  BolSg  7.  Beckwitk,  6  Ohio  St.  362. 

An  order  of  the  county  court  dismissing 
an  appeal  from  a  judgment  of  a  justice  of  the 
peace,  in  an  action  of  forcible  entry  and  de- 
tainer, is  in  eGTect  a  final  judgment  and  may 
be  appealed  from. 

Hayne,  New  Trial  &  Appeal,  §  1B4,  p.  551; 
Z(^Ur  T.  McDonald,  lupra;  Bowling  v.  Polack, 


or  olOTk  before  itean  bellied  so  as  to  authorlae  the 
4aBue  of  ezecntlon  thereon.  Bank  of  BocAeeter 
Cmerson  (1M3)  10  Faiire,  aSB,  4  L.  ed.  1011. 

A  Jtutloe  of  the  peaoedoes  not  delognte  bis  ]udl- 
-dal  power  by  harlDg  a  JudyDteot  written  out  and 
-fligaed  by  another  In  hii  preaenoe  and  under  bis  so- 
fKtrvisloo.  Beeves  T.  Davis  OSTV)  80  N.  a  SO0. 

0.  Knlm  in  vmma  book. 

The  entry  of  a  Judffment  or  order  In  a  wroag 
tMMikBeeina  DOtto  affect  Its  validity  or  oonoluslve- 
iMiB  ao  long  as  ttie  book  uaed  to  a  pert  of  (be  courts 
vcDords. 

Separate  tKwks  are  not  requited  to  be  kept  for 
the  entry  of  Judfrments  In  leital  and  equitable  ao- 
tlou  under  statutory  requtrementa  tbat  JudirmeDts 
«baUl>e  entered  fa  a  "Judgment  book."  Wbltoey 
■V.  Townaeod  (ISIW  WN.  T.  tti 

And  tbe  entry  of  a  Judgment  of  foreotoaure  in 
tbe  deoree  book  Instead  of  tbe  Judgment  book  Is  a 
mere  Irregnlarlty  wbfcta  will  be  diBreitarded  where 
tbe  clerk  keeiie  two  books  for  tbe  entry  of  Judg- 
vents,  one  oalled  the  "Judgment  book"  aitd  tbe 
«tber  Uw  "dema  book.**  fDiompson  v.  Blcktord 
■(UTQlSHlDn.ir. 

And  an  entry  of  a  Judgment  In  a  book  kept  by 
the  clerk  of  the  distiict  court  both  for  tbe  registry 
«r  Mtlons  and  tbe  entry  of  Judgments  Is  valid 
«lKMigli  tbo  statnte  provldas  tbat  he  aball  keep  a 
tiook  for  tbe  registry  of  aodona  and  aUo  a  book  for 
tbeentry  of  Judgments.  Jorgeneen  T.  Orlffln  (IMB) 
UHlnD.4U. 

The  entry  of  a  Judgment  b;^  tbe  clerk  of  tbe 
eonit  tn  a  bo(A  kept  by  blm  labeled  "minute 
book  Instead  of  in  tbe  one  labeled  *'  Judgment  by 
the  court "  does  not  Invalidate  tbe  JudKment  or 
prevent  an  appeal  thereupon.  Wolf  v.  Qreat  Falls 
Water-Power  *  Town-Site  Go.  (18B4J  (Hoot.)  8S  "Bwo. 
Bep.m 

And  tbe  entry  of  a  Judgment  in  a  book  known  as 
"Journal  of  proceedings*'  Instead  of  In  tbe  "Judg- 
ment book**  ISBUfDcleDt  to  set  In  motion  .tbe  time 
wlttatn  whlph  an  appeal  may  \ta  taken.  Work  v. 
XVortfaem  Pao.  B.  Oo.  llSOl)  11  Hoot  SIS. 

Iowa  Code,  section  197,  requlrlog  all  proceedings. 
Judgments,  and  decrees  to  tw  entered  In  the  record 
book  Is  directory,  and  a  decree  which  la  not  re- 
•oorded  tbeielo,  but  in  a  book  entitled  "Decrees  of 
tbe  foreclosure  of  mortgagee,"  is  not  thereby  In- 
■validated.  Ctarr  v.  Boswortb  (1887)  72  Iowa.  680. 

And  the  entry  of  a  Judgment  In  the  permanent 
Judgment  record.  InitMd  of  tbe  original  or  trial 
^kwfcet  of  the  term.  Is  not  illegal  or  so  Irregular  as 
to  require  it  to  be  stricken  out,  because  not  first 
•eotered  in  the  original  trial  docket.  Bond  v.  Cltl- 
aans  Nat  Bank  of  Indianapolis  (1880)  66  Md.  498. 

Ibe  Judged  oalendar,  bowever,  to  not  a  part  of 
ibeoonrt  records  under  the  Iowa  statutes,  and  an 
■«otry  therein  will  uot  constitute  a  Judgment 
'IVasr  V.  Whitman  (188U  M  Iowa,  iO. 
^L.R.  A. 


in.  war  tM  purpose  q^  Csnaftiotfnff  tA«  potoer  nf 
the  eourt  to  ehaiws. 

A  Judgment  does  not  become  a  part  of  tiie record 
of  a  case  and  effective  as  such  untQ  It  la  filed  wltb 

the  clerk.  Uatli  then  It  to  a  mere  purpose  In  tbe 
breast  of  the  judge  which  he  might  change  at  bto 
ploHSure.  Broder  v.  Oonklin  (UBS)  98  Cal.  800;  Con- 
dee  V.  Barton  (1882)iB  CaL  L 

Thus  an  entry  of  dtomlssal  of  an  action  In  the 
clerk's  register  upon  which  no  Judgment  to  entered 
does  not  deprive  tbe  court  cf  control  over  the 
cause,  twtb  the  entry  In  the  roister  and  an  entry 
of  Judgment  being  required  to  oonetitate  a  dlamla- 
sal.  Page  v.  Alameda  County  Snpnr.  Ct  (1888)  A 
Cal.  872;  Page  v.  Page  (1888)  77  Gal.  88. 

And  tin  order  in  a  foreclosure  action  substituting 
his  snooeesors  In  interest  in  place  of  tbe  plaintiff, 
which  to  not  entered,  does  not  deprive  the  court  of 
Jurisdiction  to  have  a  subsequent  order  ratered 
nune  pro  (wie  making  the  substitutloo.  Crfm  v. 
Kesstng  aasi)  89CaL  178. 

And  a  motion  to  rectify  or  change  the  mln  utes  of 
a  decree  may  be  suataiued  under  the  Xaasaohusetta 
ptaotloe  at  any  time  before  tbe  decree  Is  recorded. 
Gibson  V.  CrehoretlSiT)  fi  Pick.  14S. 

And  a  special  Judge  wbn  failed  to  sign  the  record 
of  a  Judgment  at  tbe  term  at  which  it  waa  ren< 
dered  may  dmy  a  motion  at  a  lubsequent  term  to 
have  tbe  cause  redooketed  for  another  trial  be- 
cause of  such  failure  and  then  sign  It,  as  by  Ind. 
Rev.  Stat.  1881. 1  UK,  It  Is  intended  to  clothe  special 
Judges  with  authority  to  act  in  eases  In'whicb  they 
are  called  upon  to  preside  nntU  Judf  ment  is  ren- 
dered, entered  up,  and  signed.  Bletnuui  v.  Hop- 
kins (1887)  109  Ind.  177. 

So  a  case  iq  not  finally  disposed  of  until  a  decree 
has  been  formally  adopted  by  tbe  oonrt  and  plaoed 
on  file  in  readlReas  to  be  spread  upon  the  reowNL 
Previous  to  tbat  time  the  ooort  atnlsf  prlia  has 
power  to  accept,  reject,  or  recommit  the  reporla  of 
masters  and  referees  In  equity  causes.  Pitman  v. 
Thornton  (1875)  66  Ue.  96. 

And  an  order  or  decree  In  equity  does  not 
clude  the  oorrectlon  of  errors  sought  before  the 
entry  and  recording  of  the  fitui  degree  thereon. 
Park  V.  Jobnson  a863)  7  Allen,  378. 

And  where  a  decree  has  not  t>een  enrolled  tbe 
case  may  be  reheard  on  petition.  Coleman  v. 
Franklyn  0868)  26  Oa.  808. 

A  decree  by  default  which  has  not  been  enrolled 
may  be  opened  on  petition  showing  an  adequate 
excuse  even  ttaouKh  third  persons  have  purchased 
In  reliance  upon  It  Benedict  v.  Auditor  Geoaal 
(1898)  (Mich.)  68  N.  W.  Bep.  884.1 

In  England  tbe  chancellor  after  hearing  pro* 
nonnoes  the  substance  of  hto  decree  orally,  minutes 
of  whl4^  are  taken  down  by  the  registrar  who 
afterwards  draws  them  out  In  the  form  of  a  de> 
cretal  order,  but  thto  has  tbe  force  of  an  interlocu- 
tory order  only  and  nntO  enrollment  the  ohanoel- 
40 
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18  Cal.  635:  Letae  t.  Bherviood,  81  Cal.  164; 
Sdt  T.  Datia,  aupra. 

Entty  aod  dockeling  Ka?  not  oeceBsary  to 
make  It  effective  between  the  parties. 

1  Black,  Judgtn.  §  106;  Ijm  AvgeUt  County 
Bank  T.  Raynor,  61  Cal.  145;  Freeman,  Judeio. 
%  88;  MattAem  v.  Hovghton,  U  He.  S77;  Fish 
T.  Bmenon,  44  N.T.  876;  Foniainev.  Iludton, 
08  Mo.  63;  Caaement  v.  Singgoid,  28  Cal.  835; 
JfyMxUan  t.  Rieharda,  18  Cal.  467;  Hvtehinton 
T.  Boura,  18  Cal.  53;  Heaae  v.  J/ann,  40  Wis. 
660;  Bridget  t.  Thamaa,  60  Ga.  878;  Cra<^  t. 
AU»rn,  46  Iowa.  660. 

Wltbout  a  statu  I  e  requiring  a  record  no  for- 
mal record  need  be  made  up. 

Emery  w.  WhiUcelt,  6  Micb.  474;  Thompaon 
T.  Bicitf&rd,  Ifl  Minn.  17;  Jorgenaen  t.  Qriffin. 
UMiDD.464. 


In  mar  rehear,  alter,  or  reverse  U>  Buroti  v. 
SootfVuW  1  QUI  *  J.  aOB.  1  Bland,  Ch.  lUl 

But  tbe  entry  of  a  final  JadfrmenC  or  decree  la 
equivaleDt  in  some  of  the  etates  to  tbe  Bignlnff  and 
enroUlng  of  a  deoree  under  the  praotloe  of  the 
eoarta  of  obanowr  ot  Borland.  Clapp  Tbaxter 
(USnTOrar.WB. 

And  after  a  deoree  has  been  entered  and  twoome 
a  matter  of  record  there  can  be  no  rebrarinir  on 
petition  or  motlMi  to  correct  alleged  errors,  the 
only  retnedjr  beinr  torbOl  of  rertew.  TbomiMon 
r.  Oonldlas  (UOD  5  Alien,  8U  Clapp  v.  Ttiaxter, 
iupnt;  Oflpatrlok  t.  Glldden  (1889}  se  He.  2(0. 

And  It  l)eoomea  a  matter  of  record  when  It  li  re- 
oelred  by  tbe  proper  clerk  and  formally  drawn  out 
■Dd  filed  by  bbn.  Thompson  r.  QonldUv,  sigini. 

Solo  llliBliBlppI  a  decree  In  chancery  wblcli  has 
been  signed  and  placed  upon  the  records  of  the 
oonrt  la  considered  as  enrolled,  and  after  the  ez^ 
ptratlODOf  tbetwmatwUohltwaa  made  It  la  final 
and  oonclnrtTO  so  that  tbe  oonrt  will  bare  do 
power  to  set  It  asMe  or  open  it  at  a  subsequent 
term  thongb  It  opened  hut  five  daya  aftar  the  ad- 
journment of  tbe  preceding  one.  Sagocy  t.  Bay- 
kaa  (18tt)  IS  Smedes  ft  H.  U8L 

Id  North  Oarolioa,  bowerar,  an  entry  opon  the 
trial  docket  of  the  word  ■■judgment"  made  In  open 
court  la  accordance  with  Its  regulur  rules  and 
practice  ta  an  entry  of  a  regular  Judgment  which 
cannot  be  vacated  at  a  subsequent  tern  of  court* 
Davis  T.  StanrOeBfti  A  N.  ai8,»l  Am.  Decttl; 
Sbarpe    Rlnteis  (1806)  a  N.  a  M. 

And  In  Georgia  tbe  entry  of  a  Judgment  before 
the  end  of  the  term  at  wblofa  tbe  cause  was  decided 
wlU  not  defeat  tbe  right  conferred  by  law  to  move 
In  arrest  of  Judgment  at  any  time  bafore  the  ad. 
Jonmment  Bartndge  v.  Wesson  (IMS)  4  Oa.  lOL 

So  tlie  entry  of  a  Judgment  did  not.  under  {Tew 
Fork  Code.  I  OS,  providing  for  the  entry  of  Judg- 
ment wbiob  should  be  final  after  tbe  expiration  of 
foardays  nnleaa  tbera  l>e  an  order  reserving  the 
ease  or  staying  proceedings,  prevent  a  motion  to 
set  aside  the  verdict  where  an  order'ataying.  pro- 
ceedings was  obtAlned  wltbln  four  days  after  ifae 
rendition  thereof.  Dros  v.  Lakey  (18G0)  2  Sandf .  681. 

And  the  enrollment  of  an  or^r  subsequent  to  a 
deoree  wblcb  recites  It  Is  not  pa*  wan  enrollment 
of  ttiedecree  though  It  will  prevent  a  rebeariog  of 
tbe  decree  where Itcuonot  be  varied  without  belug 
laoonalatent  with  the  order.  HoDermott  v.  Keoloy 
QUZi  1  Pblll.  Cb.  287,  T  Jur.  18B.  U  L.  J. Cb.  N.  S.237. 

So  In  Fairbanks  v.  Amoskeag  Nat.  Bank  iie&T)  ss 
Fed.  Bep.  072,  turning  upon  a  point  foreign  to  tbe 
Bubject  of  tb«  note.  It  was  said  that  If  a  decree  baa 
been  entered  ns  auch  It  Is  not  aubject  to  alteration 
except  on  a  rehearing  or  on  motion. 

And  In  Allen  v.  Swan  (I&SSj  AN.  T.  Civ.  Proo.  Bep. 
H,  tt  was  Iteld  that  after  a  Judgment  has  been  rto- 
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Meatra.  W.  E.  Pnreell  and  li.  B.  Ever- 
dell,  for  respondent: 

Compiled  Laws,  secUoo  0194,  expressly 
gives  tbe  pnntliDg  parly  Id  dismEssal  of  ap- 
peal for  want  of  jarlsoicUtm,  costs.  These- 
ctHts  can  only  be  enforced  by  Judgmeot,  and 
bence  upon  sucb  dismissal  tbe  prevailing  party 
is  entitled  lo  jadj;meDt  of  dismissal  and  costs. 
So  tbe  order,  instead  of  preventing  a  judg- 
ment, should  tM  followed  by  a  judgmeoL 

Blair  t.  Oumminga,  89  CaL  660. 

Under  the  code  the  distinction  between  the- 
rendition  and  tbe  entry  of  judgment  la  d«M- 
away,  and  there  to  no  judgment  untilttfsentn- 
ed.   Until  then  no  appeu  lies. 

Comp.  Laws,  §  5216:  Bocktcood  v.  Davenport. 
37  Minn.  633;  Borne  for  Cart  of  In^Mnim  v, 
Kaplan,  84  Cal.  488;  Bra4$  t.  mrke,  90  ObL  1. 


dered  and  en  tered  Iqr  a  Justice  ctf  tbe  peace,  an  oir«r 
by  the  auccesBful  party  to  reduce  It  Is  unellectual, 
and  an  entry  of  soob  ofter  bv  tbe  liatloe  In  hto 
dooket  has  no  eOect  upon  tbe  Judgment  rendered. 

XV.  Aahtimen  tht  porUaa. 

A  Judgment  remalna  a  Judgment  and  la  un- 
affected as  between  tbe  parties  though  not  re- 
corded pursuant  to  statutory  prorWona  making  Ic 
tbe  doty  of  tbe  dark  to  record,  but  attaching  no- 
oonsequenoes  to  a  ftllnre  to  do  ao.  Bridges  t. 
Ttaomaa  «1873)  900a.  878. 

And  an  entry  on  the  dooket  of  the  superior  court 
In  an  action  In  which  an  appeal  had  been  token  tO' 
tbe  supreme  court,  "Judgment  sa  per  tianaerlpt 
filed  from  tbe  supreme  court**  Is  sufflclent  and  ef- 
fects a  termination  of  tbesult  Bond  v.  Wool  (UB8) 
118  N.  an. 

And  a  minute  on  the  papers  made  t>7  *be  Judg» 
In  a  bankruptcy  proceeding  drndaring  omata  pen- 
alties claimed  to  have  been  Inaurred  by  breech  ot 
the  custom  revenue  laws  to  be  a  debtsutijeot  to- 
proof  oonralofng  in  Itseir  tbe  snbstanoe  of  the  or- 
der subaequeuUy  entered  nay  be  deemed  a  Jndir- 
meot  or  order  on  a  subeeqoent  motion  to  dlsmta^ 
pri>oeedlnRBf<Hra  remission  of  rucbpaDalUee  wUd» 
will  estop  ttie  parlies  to  deny  that  there  was  sucb 
a  Judgment  Be  Barnes  <1878)  10  Ren,  TV. 

So  a  deoree  of  divorce  which  was  signed  by  tbe 
Jt>dge  and  filed  wltii  tbe  clerk  Is  Idnding  upon  ttae- 
partlea  and  tbetr  privies  and  opemtive  from  lt» 
rendltlott  thouflft  not  entered,  tbe  failure  of  tbe 
oterk  to  perform  a  ministerial  duty  not  abridging 
tbe  righU  of  the  parties  interested.  Re  NewmanV 
Hamte  (1888)  T6  CbL  nS;  A«  Cook's  Batate  (1888)  I  L. 
aA.W7.ncial,Bn;  BeCook^BuateOMIb  MGkd. 
416. 

And  the  entry  thereof  by  tbe  clerk  is  not  sasen- 
tial  to  tbe  validity  of  a  remarriage  by  the  party  in- 
wboee  favor  it  was  rendered.  Rt  CJook'a  Estate, 
and  Ae  Cook*s  Bstate,  awpra, 

Rt  Gook<a  EsUte  (1688)  1  L.  B.  A.  667.  TT  Oat- 
2S0,  limits  and  distlngulstiea  HacNevIn  t.  Mar* 
Netio  (1683)  «S  Cal.  186,  tbe  court  saying  that 
all  that  can  be  oonsld^-rrd  as  decided  In  that 
case  Is  that  sa  an  appeal  from  a  Judpraent 
oould  not  be  taken  until  after  Its  entry,  tbcreiore. 
for  tbe  purposes  of  an  appe^,  no  order  could  bu 
considered  as  an  order  made  after  final  Judgment 
which  had  not  been  made  after  the  entry  of  the 
JudKment,  and  distingulsbea  Condee  v.  Barton 
(1682'  62  Cal  I,  OD  the  ground  that  us  the  entry  of 
tbejudument  was  expremly  held  In  aheynnoe  to 
await  further  consideration.  It  can  hardly  be  nald 
that  the  court  rendered  any  Judgment  ntalL 

One  of  the  partlea  against  whom  a  Judsmeot  la 
rendered  which  Is  Sled  for  record  and  recorded  a* 
provided  In  Htaio.  Gen.  iaws  UV,  dmp.  tl.  I  V 
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Id  fact  under  the  code  there  is  no  judgmest 
•nntii  entry. 

Black,  Judgm.  &  110;  Caaev.  Plato,  ^ilovu, 
64;  Bnnter  v.  Otetdand  Cthopm-ative  Stot: 
Co,  81  HIdd.  608;  Bockuood  v.  Daccnport, 
tvpra. 

WaiUn*  delivered  the  opioion  of  the 
court: 

From  the  record  traDsmilied  to  this  court  it 
appears  that  on  the  ISth  day  of  December, 
1890,  in  an  action  tben  pendio^  Id  justice 
fxmrt  in  Richland  county,  presided  over  by  said 
C,  Tj.  Mayer,  wherein  the  Travelers'  Icsurance 
Company  was  plaintiff  and  Gertrude  Weber 
was  defendant,  for  the  unlawful  detention  of 
certaia  lots  and  an  hotel  thereon,  situated  ia 
the  city  of  Wabpeton,  Iq  said  county,  a  Judg- 


ment WAS  eotcred  in  fnvor  of  the  plaintiff, 
wbereby  it  was  adjudged  that  the  plaintiff 
was  enutled  to  the  posse^siou  of  said  lots  and 
premises,  and  that  said  defendant  uolawfolly 
detained  the  same.  The  Judgment  was  ren- 
dered upon  complaint  of  the  plaintiff,  and 
evidence  in  support  thereof,  and  there  was  no 
evideoce  and  no  answer  on  the  part  of  the  de- 
fendant. On  the  day  the  judgment  was  ren- 
dered, the  defendant,  Gertrude  Weber,  ap- 
pealed from  said  judgment  to  the  district  court 
of  said  county  upon  questions  of  law  and 
fact,  and  a  new  trial  was  demanded  In  the  dis- 
trict court.  No  statement  of  the  case  was 
settled  or  filed  in  said  justice  court.  On  the 
10(h  day  of  January,  1891,  upon  the  application 
of  the  plaintiff  in  said  action,  the  district  court, 
after  hearing  counsel,  made  iu  order  in  writing. 


■gainst  wtaom  tt  baa  been  duly  Indexed  and  entered 
Id  the  reoeptloo  book,  cannot  take  advantage  of  a 
faflure  to  Index  and  enter  it  SfralnstanoClier  party. 
Whitaore  v.  Martin  (180!}  61  Uion.  4ZL 

Aa  to  the  effect  of  entiy  or  nonentrr  with  refer - 
flncetoqueadoDs  as  to  the  veatlDv  erf  title  as  be- 
tween the  parties,  eee  in/ra,  beadinsr.  For  Oie  pur- 
vemefvuUmotiae. 

T.  Worthepmvomitfapptia, 

Tbe  nil^  adopted  hj  oourta  of  chaocMy  was  that 
an  appeal  from  a  decree  or  order  would  not  be  en- 
tertained unless  ic  had  been  enrolled.  Broadburst 
T.  Tunnlcllfl  (I842i  9  dark  *  F.  71;  Andrews  v. 
Walton  (181ft  S  Clark  *  F.  4n,  ft  Jur.  N.  B.  610. 

And  If  It  Is  stale  Ume  to  mroll  U  wtll  not  be 
craoted  nnleas  tbe  merits  are  with  the  appellant 
Broadbnrat  v.  Tunnlollff,  supra. 

And  tbe  time  to  appeal  from  a  decree  or  aentenoe 
betaa  to  nm  from  tbe  cnroUlntr  ibeteot  De 
Bnqrti  T.  Oarke  |U8T)  4  Clark  *  F.  1MB. 

In  Br  parte  Hookey  tlWB)  4  DeO.  F.  ft  J.  Ott, 
bewever.  It  was  held  that  the  time  at  wbloh  an  or- 
der was  made  was  that  at  wfatofa  tt  was  prooounced 
and  dated  and  not  Out  at  whtob  tt  was  dtawnnp. 
and  tbe  lime  wftUn  wUah  to  appeal  bemn  to  nm 
from  that  data. 

Iv  AiAtbraleowte 

Tbeobaocery  rule  was  practically  adopted  by  the 
federal  court  it  bein?  held  that  tbe  rttrbta  of  the 
pertlee  with  resneot  to  an  appeal  from  a  final  de- 
cree are  determined  by  tbedate  of  tbe  actual  en- 
try or  of  tbeslrnlovandflllng  thereof.  Provldenee 
Rubber  Co.  v.  Goodyear  (IW)  7817,  &  6  Wall.  168, 
till.  ed.  T8C, 

And  thatit  is  tbe  record  of  tbe  Judlolal  decision  or 
order  of  tbe  court  found  In  the  record  book  of  tbe 
courts  proceedings  wbleh  conatttntes  tbe  erfdeaoe 
of  tbe  Judgment,  and  the  time  within  wbloh  a  writ 
of  error  mufit  be  brought  heidns  to  run  from  tbe 
date  of  tbe  flllnr  or  entry  thereof.  Polleys  v. 
Black  River  Imp.  Co.  asui  118  U.  &  SI,  ML.  ed.  SB8. 

So  a  docket  entry  la  a  suit  for  tnfrlnirmene  of  a 
patent  coninlnlnir  only  tbe  words  "Opinion— decree 
for  complHlaantB"  does  not  oonaiitute  a  decree  for 
ao  InJiiDctlon  required  to  give  Juriedlctloo  to  tbe 
oircultoourt  of  uppeals,  and  cannot  be  aided  for 
that  purpose  by  referenceto  the  oidnlon.  Herrlck 
T.  CutotaeoD  (1808)  8  U.  &  App.  260, 86  Fed.  Itop.  1 

o.  Under  tUtUttatuta. 

DMferent  ruka  exist  in  tbe  different  statee  due 
largely  If  not  entirely  to  the  different  language  of 
and  rules  of  inierpretatlon  applied  to  statutes  au-  < 
tborixing  appeals- 

TbDs  under  California  Code  CIt.  Fro&,  1 9B6,  pro- 
viding for  appeals  from  final  Judgment!,  an  appeal 
perfeoted  before  entvr  of  the  Judgment  appealed  > 
38  L.a  A. 


i  from  does  not  bring  up  tbeoase  or  affect  ft.  Homs 
.  forCareofInebrlatesv.KaplaQ(1800)81Ca].481 
Suob  ao  appeal  is  premature  and  will  be  dlf- 
miesed.  Coon  v.  Grand  Lodge  Dotted  Order  of 
Honor  (1888)  7S  Gal.  861:  Ooderdonk  v.  San  Francisco- 
City  *  County  (188S]  76  CaL  684;  Sotiroeder  v. 
8cbinldt  (188S)  71  OsL  800:  People  v.  Center  (1886)  OT. 
CaL  661;  Thomas  v.  Anderson  (1860)  66  Cbl.  48. 

A  Judgment  wbloh  baa  not  been  entered  tonotai 
final  Judgment  from  which  an  appeal  may  be- 
taken. Klmple  V.  Conway  (1886)  60  CaL  71;  Tynell 
V.  ^dwln  (1887)  TS  CU.  188;  Sohroeder  v.  Schmidt, 
supra. 

So  an  appeal  from  a  final  Judgment  under  Cal. 
Code  Olv.  Proa,  I  980,  providing  that  mob  appeal 
must  be  taken  within  one  year  after  tbe  entry  of 
Judgment,  cannot  be  taken  before  tbe  entry  of  the 
Judgment  though  H  haa  been  ordered  by  the  oonrt. 
UeLsughUo  v.  Doherty  (188Q)  64  OaL  SH;  niomae 
T.  Andenon,  supra. 

AJudgmeot  being  ent«ed  so  aa  to  be  appeataa)le 
only  when  It  Is  actually  entered  In  tbe  Judgment 
book.  HolAugtalln  V.  Doherty,  swpm. 

And  an  aiq>eal  from  anordar  settling  the  ao< 
counts  of  ao  administrator  under  a  statute  provid- 
ing that  It  most  betaken  within  sixty  days  after 
the  tnder.  dewree,  or  JudgmentIs  entered  is  prema- 
ture and  subject  to  dismissal  when  taken  beftwe  it 
is  entered  In  the  minute  book  of  tba  oonrt,  its 
Rose  (18871  72  Cel.  817. 

And  the  time  wMiln  wbloh  ao  appeal  could  be 
taken  began  to  run  at  the  time  such  entry  was 
made.  Thomas  v.  And»aon,  mpm. 

But  entm-log  a  Judgment  without  first  entering 
the  default  of  one  of  tbe  defendants  though  an 
Irregularity.  Is  not  ooe  that  can  t>e  taken  advao- 
tage  of  on  appeal  by  tbe  other  defendant,  Ualone 
V.  Bosoh  (1801]  lU  Cai.  880. 

Under  tbe  Cbllf ornla  practice  aot  extotlng  pre- 
Tloua  to  tbe  enaotment  of  tbe  code  of  olvll  proced- 
ure, however,  authorising  appeals  wltblo  a  desig- 
nated time  after  the  rendition  of  Judgmmt,  a 
Judgment  was  deemed  rendered  aoaa  to  be  appesi- 
ntile  when  It  was  ordered  by  the  oonrt;  HoLan^ 
lln  V.  Doherty.  supra* 

And  tbe  lime  within  which  an  appeal  could  be 
takeocomroencedtorun  when  the  Judgment  was 
aoDOunoed  by  tbeoourtand  entered  upon  tbe  min- 
utes by  the  clerk.  Thomas  v.  Andersoo  11X80)  65 
Cal.  48;  If oCourtney  v.  Fortune  11071 1  4S  CaL  887: 
Oenella  v.  Belyea  (1807)  8S  CaL  160:  Peok  v.  Curtis 
(1886)  »lCaL  107;  Oray  v.  Palmer  (1805)  88  CaL  4UL 

And  not  at  tbe  time  ft  was  entered  In  tbm  itidg> 
meet  book  by  tbe  olerk.  Peek  t.  Onrtll  and  Gen- 
ella  7.  Belyea,  supra. 

And  Its  entry  waa  not  necessary  to  set  the  statute 
running.  McCourtoey  v.  Vbrtune,  aupro. 

The  entry  being  a  mere  ministerial  duty  of  the 
tAsrk.  Genalla  t.  Belyea.  ssvrtb 
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which  order  concluded  as  folloTrs:  "It  furtfaer 
sppeBriDg  that  said  appeal  la  without  authority 
of  law,  now,  therefore,  it  ia  ordered  that  the 
aaid  appeal  be  and  the  same  is  dismissed,  and 
Uie  clerk  of  aaid  district  courtis hereby  ordered 
to  return  to  uid  justice  all  papera  and  records 
lent  him  Id  said  action  by  said  Justice."  Tlie 
order  was  filed  with  the  papera  In  said  action, 
but  was  not  eutered  in  the  judgtnetit  book  nor 
in  the  Judement  docket,  but  aud  order  was  re- 
corded at  length  in  a  book  kept  in  the  ofSce  of 
the  clerk  of  the  district  court  known  as  the 
"Order  Book."  No  attempt  bsa  erer  been 
made  to  appeal  from  aucb  order.  The  flftb 
aabdivision  of  section  24,  ^apter  120,  Lawa 
1881,  specifles  as  among  thow  orden  from 


Tbe  maklDg  of  an  order  for  judiimeDt  and  Its 
eotrr  bj  tbe  clerk  In  the  minutes  of  tbe  court  and 
the  preparatioQ  of  a  Judirment  ttaereoo,  which  la 
■iffned  by  the  Judge  and  filed  with  tbe  olerk  coDsrt> 
tuted  the  reudltfon  of  a  final  Judirment  wlUtlo  the 
neauing  of  tbe  California  FmcUce  Act,  9  88S,  and 
tbe  time  within  which  to  appeal  bevan  to  run  from 
tiiat  timeu  Gray  t.  Palmer,  aupm. 

And  tbe  failure  of  the  olerk  to  enter  a  Judgment 
In  tbe  Judgment  book  at  tbe  time  tt  was  rendered 
dtd  not  extend  tbe  time  wtUihi  whloli  an  appeal 
might  t)e  taken.  Ibid. 

So  a  change  of  time  wltbln  whloh  an  appeal  from 
■  Judgment  may  be  t»ken  by  maUng  tt  run  from 
tba  entry  of  Judgment  .Instead  of  the  rendltloo 
thereof  will  not  warrant  the  court  In  oonilderlng 
the  queation  whether  the  deotslon  Is  supported 
the  eridenoe  under  Oal.  Code  CIt.  Proo..  I  M,  pro* 
TMing  that  in  order  to  rerlew  the  evMraee  the  ap- 
peal must  be  taken  within  sixty  days  after  rendi- 
tion of  Judgment,  when  the  appeal  was  taken  more 
than  sixty  days  from  tlie  rendltMm  of  tbe  Judg- 
ment but  km  than  alzty  daya  from  Its  entry. 
Sohnrts  ▼.  Bomer  ( 1689)  61  Gal.  SUL 

An  appeal  from  an  order  sustaining  a  demurrer 
to  an  Indictment  entered  In  the  minutes  of  tbe 
oourt  la  good,  as  the  penal  code  makea  no  prorte- 
lon  foran  entry  of  judgment  on  denuurer  other 
than  the  antry  of  tin  order  upon  the  m&intea,  the 
order  thus  entered  btAuf  in  effect  a  Judgment. 
People  V.  Jordan  (im)  flS  ObI.  M. 

8o  In  H  fasourl  In  wnlob  rerlews  and  appeals  aic 
taken  from  final  judgments  and  orden,a  writ  of 
error  will  be  dismissed  where  the  record  ftillsto 
show  any  Judgment  entered  In  the  ooart  t)eIow. 
Price  V.  Brown  (1S7S)  68  Ho.  847;  Ex  parte  Spenoer 
0816)  61  Mo.  875:  Sflvey  r.  Sumner  (1878)  51  M 0.1W. 

AndMiappeBlwlllbedlBmlssedwlien.no  Jndg> 
ment  WW  actually  entered  in  the  court  below 
though  the  record  shows  that  a  verdict  was  re-, 
turned  In  the  usual  form  and  tliat  tbe  court  or- 
dered judgment  aooordlogly.  Date  v.Ooppla  (1818) 

Nor  does  a  judgment  become  a  flnaHtr  so  as  to 

set  the  time  running  within  whiob  ui  appeal  may 
betaken  until  tbe  OTemillngof  amotion  for  anew 
trial,  under  Ho.  Rer.  Stat.  ISM,  «  4610,  pTOvldlng 
that  io  dtv<«x>e  caaea  no  final  Judgment  Aall  be  n- 
Tertsd.  amended,  or  modified  nnleas  tiie  writ  of 
error  shall  have  been  Issued  wltbln  sixty  days  after 
the  Judgment  was  rendered  though  the  Judgmmt 
had  been  previously  formally  entered.  State  v. 
Smith  liaei)  tOl  How  41B. 

So,  the  entry  of  a  Judgment  on  the  record  to  es- 
sential to  its  oompletenemandefflcaoy  and  to  make 
It  appealable  under  the  North  Carolina  code,  it  Is 
not  fluflloienttbat  the  oourt  has  formed  ttsjudg. 
ment  at  to  what  tbe  judgment  should  be;  this  is 
only  tlie  purpose  of  the  oourt  and  to  make  It  a 
Judgment  It  must  be  entered  (tf  record.  IiOgaiiT. 
Harris  (1884)  SON.  a  f. 
2b  L.  R.  A. 


which  an  appeal  may  be  taken  to  this  court: 
"From  orders  made  by  the  district  court 
eating  or  refusing  to  set  aside  orders  made  at 
cbamoers,  where,  by  tbe  provisions  of  this 
act,  an  appeal  might  have  been  taken  in  tbe 
case  the  oraer  so  made  at  chambers  bad  been 
fcraated  or  denied  by  tbe  district  court  In  ibe 
first  instance."  Tbe  defendant  proceeded  on 
the  theory  that  tbe  order  of  dismissal  was  not 
appealable  because  made  at  chambers,  but  that 
it  would  h'tve  been  appealable  if  made  by  tbe 
court,  and  under  tbe  foregoing  provisions  be 
moTed  In  the  district  court  to  set  aside  the  order 
of  dismisaal.  Tbis  motion  was  denied,  wad 
from  the  order  denying  tbe  motion  to  set  aside 
an  •m>eal  was  taken  to  tbis  couttw  That^poU 


And  In  Alabama  K  was  held  that  an  entry  that 
"  upon  oonslderatlon  it  is  the  opinion  of  Uie  court 
that  oomplalnant  is  entitled  to  makea  defenBa*<  not 
followed  by  words  decreeing  r^f,  or  that  the 
party  la  entitled  to  relief.  Is  not  auoh  a  final  deeiwa 
as  wUl  support  an  appeaL  Thompaon  v.  i«»^ig 
(1886)  18  Bo.  Sep.  886. 

Bo  under  the  Texaa  atatnte  sutborUng  an  appeal 
from  "Judgment  of  convlotlon  rendered,"  a  de- 
fendant  In  a  orlminal  cause  cannot  appeal  therein 
until  a  Judgment  of  coovlotion  Is  entered  against 
him.  Hayfleldv.SUteil8r4)40Tex.ae,ovorruliag 
previous  eases  holding  the  contrary  rule. 

And  until  final  Judgment  entered  in  thpoourtb»- 
tow  the  appellate  oourt  baa  no  Jurisdiction  of  tbe 
case  whatever  and  the  only  order  it  can  make  isto 
.  dIemtsB  the  case  from  tbe  docket.  Murray  v.  State 
(Uni  86  lte.«t:  Dooly  v.Biate  fimfi)  86  ^.Ytt 
Oalvin  V.  State  (1896)  S8  Tex.  677:  Burroll  v.  State 
(1866)  16  Tex.  147;  Nathan  v.  State  (180O  28  Tex.  m. 

And  so  entry  made  on  overruling  a  motion  fora 
new  trial  orln  arrest  of  judgment,  'judgment  ao- 
oordlnglytaxIngaU  coats  aminsttliederendBnts," 
Is  not  a  ludgment  from  which  an  appeal  may  be 
taken.   Boberta.  v.  State  (lB17f  S  Tex.  App.  47. 

ButapartyooDvloted  may  appeal  from  a  Judg- 
ment overruling  bis  motion  for  a  new  trial  under 
Paschal^  Tex.  Dig.,  art.  8161,  thoogh  no  judgment 
has  been  entered  upon  tbe  verdict  of  eonviotloa. 
Hoppe  V.  State  ilBaO)  88  Tex.  888. 

And  under  PaBcbal's  Texas  Crim.  Code,  article 
81K1,  providing  for  the  entry  of  Judgment  at  tbe 
succeeding  term  It  ithaa  notbeenwtered,  theap> 
pellate  oourt  nwy  proceed  to  dispose  of  Um  case  on 
appeal  though  no  Judgment  has  been  entered  In 
the  court  beRtw.  Nelson  v.  State  (1888)  82  Tex.  71. 

In  Kei-ada.  however,  the  contrary  rule  haa  been 
adopted  tliM  •  Judgment  wben  pmnomioed  by  the 
court  Is  final  ao  that  nn  appeal  will  lie  under  Ne- 
vada Clvl)  Praotloe  Act,  I  880,  authorlxing  an  ap- 
peal from  a  final  Judgment  although  It  has  not 
tieen  entwed  and  recorded  by  the  dark  aa  raqiilred 
by  law.  Kehoe  v.  Bletben  (1876)  10  Not.  446;  CU1> 
fomla  State  Teleg.  Oo.  t.  Batteison  (1886)  1  Her. 
ISO. 

The  right  of  appeal  doea  not  depead  upon  tbe 
entry  or  perfection  of  the  Judgment  of  tlM  lower 
oourt  but  upoa  its  rendltfon.  CkUfomla  State 
Teleg.  Oo.  v.  Patterson,  aHpra. 

Bo  In  New  York  previous  to  the  eoactmeDt  of 
the  oode  of  olvll  procedure  It  was  held  that  tbe 
time  to  appeal  under  N.  T.  Code,  H  8«i,  881.  autbM- 
lalng  appeals  within  two  years  after  Judgment 
began  to  run  at  tbe  soaking  of  the  final  tnderor 
Judgment  and  not  from  tbe  doeiteting  of  tbe  ntL 
Bank  of  Oeneva  v.  HotdiMsa  llBBI}  1  Oode  Rep.  M. 
S.  166, 6  How.  Pr.  «8, 

And  that  tbe  New  Tork  atatate  of  UmltatlOM  re- 
quiring a  writ  of  error  tolw  tanughtwlthhi  twa 
yeai*  after  tbe  tendaring  or  Oe  Judgment  or  Aial 
detsfrntnatlon  of  the  oourt  iMgaa  to  m  at  the 
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WM  dUmisiied.  See  TraveUra  Ins.  Co.  t. 
1Fc&0r,  a  N.  Dsk.  289.  The  court  did  not  de- 
ddu  in  tbat  CAse  whether  or  not  the  order  of 
dismissal  was  an  appealable  order,  but  held  that 
■ucti  order  waa,  aoder  our  system,  a  court  order 
-when  made,  and  beuce  no  motioD  to  set  U  aside 
waa  proper.  If  not  appealable,  the  order  re- 
fasiog  to  set  it  aside  was  not  appealable,  and. 
If  appealable,  tbe  appeal  must  be  taken  direct 
from  tbe  original  order,  and  not  from  an  order 
refusiog  to  set  U  aside.  When  the  remittitur 
Id  tbe  case  cited  was  filed  in  tbe  district  court, 
that  court  entered  a  JudRmeni  for  costs  against 
tbe  appellant,  including  the  costs  in  both 
courts.  Certified  copies  of  the  dismissal  and 
of  tlie  order  of  this  court  and  of  the  judgment 


time  of  tbe  ©ntryof  tbe  rule  for  Judgment  and  DOt 
at  the  ttane  of  tbe  flUnv  of  tbe  teoonL  Fleet  t. 
Tonitv  <U98)  U  Wend.  fiS& 

And  that  entry  ot  a  rule  for  Jodirment  upon  Uie 
report  of  referees  or  the  filing  of  tbe  Judgment  of 
record  thereon  Is  not  neceosarr  to  bmit  the  time 
for  brlngiog  error  for  tbe  denial  of  a  motion  to 
■M  aside  tbe  report,  tiM  time  limited  In  snob  ease 
dating  from  tbe  time  when  the  motion  was  aotnallr 
decided,  tee  r.  TlUotson  (IStt)  4  Hm,  27. 

So  Id  Clason  Sbotwell  (1814)  12  Jobns.  81,  It 
waa  saM  that  "the  constitutional  right  of  the  party 
to  appeal  does  not  deprad  upon  any  BogUsta  deflni> 
tlon  in  a  record.  It  depends  unon  tbe  faot  that 
bis  cause  has  beed  determined  against  him.** 

But  undw  the  New  York  code  of  dvll  procedure 
permitting  appeals  within  a  dealgnated  time  after 
notice  of  tbe  entry  of  the  determloation  appealed 
from,  a  Judgment  must  be  entered  and  perfected 
Iwtore  an  appeal  therefrom  will  lie.  Beotley  t. 
Jmes  (UOn  8  Oode  Bep.  87. 

And  an  appeal  will  not  lie  from  an  order  untU  It 
has  been  entered.  Smith  t.  Dodd.  (ISSti  8  B.  I>. 
Smith,  216;  Nicholson  v.  Dunham  (1649)  1  Code  Rep. 
119;  PUto  V.  Kelly  (1803}  IB  Abb.  Pr.  IBS. 

And  until  tbe  motion  papers  are  filed  with  the 
elerk  of  tbe  court.  Bmltb  t.  Dodd,  awpra. 

And  an  appeal  from  a  Judgment  brings  up  quee- 
tlona  of  law  only  when  tbe  order  denying  a  motion 
for  a  new  trial  in  the  aoctoo  on  tbe  ground  thut  tbe 
nrdlotwas  contrary  to  tbe  law  and  the  evidence 
was  not  entered.  Chalmaon  t.  Henstalng  (L896)  SS 
M.  Y.  Supp.  tn. 

And  an  order  must  be  entered  before  notice  of 
Its  entry  Is  gtvan  for  tbe  purpose  of  llmltlog  the 
time  within  which  to  appnl  therefrom  In  order  to 
be  effectual  for  that  purpose,  as  no  appeal  can  be 
saken  until  after  suoh  entry.  Re  New  York  Oent 
*  H.  R.B.  00,(1876)  80  M.  Y.  118. 

And  a  decision  of  a  surrogate  upon  whtoh  no 
order  has  been  entered  will  not  sustain  an  appeal, 
and  an  appeal  taken  therefor  previous  to  such 
entry  will  be  dlsmkaed.  Oallahao^  Brtate  (1882} 
88HuD,U8. 

And  notloe  of  a  Judgment  cannot  be  given  eo  as 
to  limit  tbe  time  to  appeal  where  the  Judgment  roll 
has  not  been  made  up  and  filed  though  the  form 
had  been  drawn  up  and  settled  and  signed  with  the 
Judge's  Inltlala  and  the  (derk  had  been  directed  In 
wrttfng  to  enter  it.  Sherman  r.  Fostley  (ISBSj  46 
BarbLlttL 

Notice  reqolarad  hjr  statute  to  be  glrra  of  an 
order  required  to  tM  entered  cannot  be  given  untfl 
the  order  has  been  entered.  Gallt  v.  Finoh  OSOBI 
MHow.Pr.lSB, 

Tbe  opinlOD  of  the  oourt  ytven  In  deciding  a  mo- 
tion avails  notblng  nntu  given  effect  by  some 
Judgment  or  award  and  untU  Oat  Is  done  no  ap> 
peal  can  be  taken.  Bnydw  v.  Beyn  (UM)  8  E.  D. 
Bmltb.28lk 

N(v  Is  a  Judgment  upon  a  verdict  perfected  and 
ttUB.A. 


of  the  district  court,  entered  upon  the  order  of 
this  court,  were  filed  in  the  justice  court,  and 
thereupon  Ihe  justice  issued  execuiiou  upon  the 
original  judgment  In  his  docket,  and  placed  the 
same  In  tbe  hands  of  tbe  proper  oilleer  for 
service.  While  the  ofl3cer  was  proceefling 
under  the  execution,  and  upon  application 
therefor,  the  district  court  issued  a  writ  of  cer- 
tiorari to  the  justice,  requiring  him  to  certify 
and  return' to  said  court  all  bis  proceedings  in 
said  case.  The  justice  made  return,  and,  after 
argument,  the  court  entered  an  order  stating, 
in  effect,  that,  atthetlmeof  the  Issuance  of  tbe 
execution  by  tbe  Justice,  be,  the  said  justice, 
was  enUrelv  without  jurisdiction,  because  no 
judgment  alatDlsBlng  tbe  appeal  from  the  Jus- 


one  from  which  an  appeal  will  lie  until  It  Is  entered 
in  the  Judgment  book  with  the  amount  of  coeta  re- 
coverable Inserted  therein.  I«ntUbon  New 
YorkdSSUSSandf.TSL 

And  tbe  entry  of  a  Judgment  In  which  tbe 
amount  of  costs  Is  kept  open  will  not  form  a  basis 
for  a  notice  of  Judgment  wbloh  will  limit  the  time 
for  appeaL  Sherman  v.  Wells  (URTj  14  How.  Pr. 
6at. 

And  an  appeal  from  a  judgment  reversing  an 
order  of  a  surrogate  with  costs  cannot  be  taken 
until  the  amount  of  costs  Is  asoertatoed  and  tbe 
roll  filed.  HcHahon  v.  Harrlaon  (1881>  B  How.  Pr. 
860. 

So  an  order  adjudging  a  defendant  tn  contempt 
tn  not  paying  over  money  as  dlreoted  by  a  pr^ 
vlous  order  and  Imposing  a  fine  therefor  mut  be 
flied  or  entered  with  the  olerk  before  an  appeal 
can  be  taken  from  It,  ¥w'f*'fi"  v.  Vranolsoo  (UM) 
10  How.  Pr.  147. 

And  a  Judgment  entered  upon  the  direction  of 
the  court  upon  the  trial  of  an  Issue  of  faot  cannot 
be  reviewed  underthe  New  York  code  of  dvll  pr<v 
oedure  unteea  a  decision  Is  signed  and  filed  deters 
mining  the  Issues  of  fact  and  law.  Benjamin  v. 
Allen  (1886)  7  N.  Y.  Civ.  Proa  Bep.  208. 

Tbe  filing  of  a  Judgment  roll  after  bat  upon  tbe 
same  day  an  appeal  from  the  Judgment  la  per- 
fected, however,  does  not  affect  the  regularity  of 
the  appeal,  an  fractions  of  a  day  are  not  regarded 
except  for  the  purpoee  of  preventing  inJusHoa. 
Blydenburgb  v.  Ootheal  aeSO)  4  N.  Y.  418. 

And  an  order  of  tbe  general  term  on  appeal  in  a 
oontat  In  surrogated  court  as  to  priority  of  r^t 
to  admin  istratloo  does  not  require  tbe  entry  of  a 
Judgment  thereon  before  an  appeal  to  tbe  oourt  of 
appeals  pursuant  to  N.  Y,  Oode  Civ.  Proo.,  I 
requiring  tbat  on  appeal  from  a  decree  or  order 
of  a  Burrt^ta  oourt  tbe  Judgment  or  an  order 
made  thereon  must  be  entered,  as  It  Is  a  special 
proceeding  which  can  result  only  In  an  order  and 
an  appeal  from  tbe  order  Is  proper.  Idbbey  t. 
Mason         8  L.  B.  A  7BK,  112  N.  Y.  S86. 

Bo  in  Wisconsin,  where  the  statute  (Wis.  Laws 
1800,  chap,  sei  1 12).  like  thatof  New  York,  provides 
for  appeals  within  a  deelanaced  time  after  notice 
of  entry  of  Judgment,  it  is  held  that  tbere  is  no 
judgment  to  appeal  from  and  tbe  time  to  appeal 
does  not  begin  to  run  until  It  la  actually  enU'red 
and  the  costs  taxed  and  inserted  therein.  Ifllwau- 
kee  County  Suprs.  v.  Pabet  (1885)  M  Wis.  244. 

And  tbat  costs  must  have  been  adjusted  and  In- 
serted In  a  Judgment  In  order  to  render  notloe  of 
enfa-y  thereof  effective  to  set  tbe  time  running 
within  wbloh  a  bUI  of  eioeptions  must  be  served. 
Boneateel  v.  Boneeteel  (1878)  90  Wis.  ISl. 

Nor  Is  a  docket  entry  In  an  action  of  replevin, 
showing  that  a  trial  was  bad  and  Uuit  judgment 
was  rendered  against  tbe  defendant  for  the  prop- 
er^ claimed,  without  any  finding  of  tbe  value  of 
the  iwoperty  or  tbat  the  plaintiff  la  entitled  to  poa- 
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Uce  hod  ever  brai  eoteted  In  tbedbbict  court, 
and  directlnj;  tbat  the  execuiioD,  and  all  the 
proceeding  ibereander,  be  set  aside  and  ao- 
DnHed.  From  a  JudgmcDteDlezedoD  thb order 
tbis  appeal  was  taken. 

We  notice  first  that  the  propriety  of  the 
remed;  pursued  in  ibts  case  has  not  been  quea- 
tloned;  bence,  we  must  not  be  oadcrstood  as 
holding  tbat  certiorari  la  or  la  not  tbe  proper 
remedy  in  cases  of  tbta  ebaracter.  Tbe  case 
baa  been  submitted  to  us  on  the  theory  tbat 
ceriicreii  was  (be  appropriate  remedy,  and  we 
decide  it  accordingly.  If  the  position  of  Ibe 
learned  trial  court  tbat  no  judgment  of  dis- 
missal bad  been  entered  In  tbat  court  be  cor- 
net, and  if  a  formal  Judgment  of  dismissal  be 
aeceesary,  then  ao  afarmaiice  miut  follow. 


SVFBMMM  OOOBT.  JCBB, 

Otherwise  we  must  rerene  the  jndgmenL  It 
ta  cnntended  by  respondent's  counsel  tbat  tbe 
document  which  we  bave  called  Ibe  order  of 
dismissal,  meaning  the  dismissal  of  tbe  appeal 
from  justice  court,  which  was  entered  on  Jan- 
uary 10,  1891,  is  not  a  judgment,  and  further 
contended  tbat,  under  our  statutea,  there  can 
be  no  judgment  until  the  proper  enti;  ia  made 
in  the  judgment  book.  If  it  be  conceded, 
and  we  tblnk  it  must  be,  tbat  t  technicu 
udgment  la  required  to  dlamisa  an  appeal 
rom  a  justice  court,  then  respondent  ia  right. 
A  mere  order  of  determinaiton  made  by  tbe 
district  court  does  not  coDsUlule  a  llaal  Judg- 
ment under  our  statutes.  Before  any  judgment 
oan  bare  any  force  as  such,  it  must,  in  our 
opinion,  be  entered  In  the  Judgmmt  book 


■eoBioD  or  aasessmeD  t  o  t  damages  and  no  ordw  that 
the  oflloer  deliver  the  property  to  the  plaintiff,  a 
judR  meat  wbfadi  can  ba  either  anrmed  or  leveiaed 
oacerttorarL  BaenilsT.Wj^IeaBeS}  UW18.8UL 

Under  the  lUnoesota  atatute  (Gra.  Stat,  ^t^n, 
ohap.  80.16),  provtdlnrtbaiao  appeal  may  be  taken 
within  six  moQtbfl  after  tbe  eatry  of  JudsmeDt,  the 
time  within  wnicta  an  appeal  may  be  taken  begins  to 
im  fnmtlietlme  thejudgisentororder  appealed 
tram  was  perfected  by  t>elDgea(eredot  record  and 
DotfTum  the  time  of  mtll^tDJr  tbe  decteloii.  Hum- 
phrey V.  Havens  (tBUj  fl  Minn.  818,  ovemiUntr  the 
contimix  btdding  In  Vuriong  T.  Griffln  0S!»)  8  Minn. 
»T:Halues  Pazton  0881}  5  10im.4iai  Hoatetter 
T.  Alexander  itmt  2SM1dq.  SOB. 

And  the  flllng  of  the  record  and  entry  of  Judg- 
ment Is  Deoe>eary  lo  set  tbe  time  runntng  within 
wblidi  an  appeal  may  t>e  taken  and  an  appMl  taken 
heforatbatlsdoneis  prematuTa.  BzlerT.  Beny- 
hill  (lB8S>8BinnD.UT. 

Id  Nehraaka.  though  the  statute  prorldes  for  ap- 
peals within  a  designated  time  after  the  rendition 
of  judgment,  a  decree  is  required  to  be  entered  of 
record  lo  order  to  set  to  running  the  time  within 
which  an  appeal  may  be  taken,  ao  that  It  may  tie 
within  tbe  power  of  the  appellant  to  comply  with 
the  atatute  by  filing  In  the  appellate  court  a  ceril- 
fled  transcript  of  tlie  inooeedlngs  of  tbe  court  be- 
low, tiie  deme  not  being  regarded  aa  rendered  nn- 
tl]  It  is  made  matter  of  record.  BkskelT.Datoher 
0802)  88  Neb.  7SL 

Blokel  V.  Dutoher,  supra,  oremiles  Horn  v.  Htl- 
ler  (1886)  K  Neb.  98.  bolding  that  tbe  time  within 
wtuob  an  appeal  may  be  perfected  1>eglDS  to  run  at 
the  date  of  tbe  reodltton  of  a  Judgment  or  decree 
andnotof  tbe  entry  tbereot on  the  Jouroalby  the 
derk. 

An  appeal  wUl  not  be  dIamisBed  under  South  Da- 
kota Comp.  lAWSt  U  6008,  filQI,  5Ktt.  giving  the  rlgbt 
to  appeal  **trom  any  Judgment*'  because  taken  be- 
fore tbe  costs  and  disbursements  are  taznd  and  In- 
serted In  tbe  entry  of  the  Judgment  appealedfrom. 
Wllitama  v.  Wait  (iWl)  2  8.  Dak.  tlO. 

So  imder  tlie  Ulcblgan  statute  hmlthig  the  rlgbt 
to  a  review  to  two  years  from  tbe  Judgment  or 
other  flnai  determtnatloo  of  the  case,  the  time 
within  which  a  writ  of  error  may  be  brought  for 
the  review  of  a  Judgment  runs  from  the  time  of 
lb  rendition  and  Is  not  affected  Uieanbeequent 
aetUement  of  exoeptiona.  Teller  r.  WllUs  (1884f  U 
lUcb.88(. 

And  In  Maryland  tbe  prHparatloo  of  a  tiUI  of  ez- 
eeptJooa  on  appeal  is  In  no  way  dependent  upon 
the  entry  of  Judgment  aodshould  not  he  delayed 
to  await  auch  entry.  Bond  t.  CItiiena  Kat.  Bank 
of  Indianapolis  0B88J  86  Ud.  4SK. 

An  appeal  Is  not  prevented  by  tbe  entry  of  the 
Judgment  In  tbe  "minute  book**  Instead  of  tbe 
book  of  "Judgmenta  bj  the  ooiirt.*<  Wolf  T.  Great 
9B  L.B.  A. 


1  PUIS  Water-Power  A  TOwn-Slte  Co.  (I8M)  (Moat)  81 
Pac.  Bep.  115. 

And  tbe  entry  In  the  "Journal  of  proceedings*' 
Instaid  of  hi  the  *^diment  book**  laaaflMeBtto 
set  in  motion  the  time  wtthln  which  to  appeaL 
Work  T.  Northern  Pao.  B.  Co.  OSVl)  U  Htmt.  US. 
See  also  in/ro,  beading,  Entrv  in  wrong  book, 

A  probate  decree  entered  lo  a  wUl  oooteab  the  r^ 
oltalBlnwbhdidonotahovthatltwu  entendlv 
oonsent  and  agreed  to  tw  final  and oon<tfualve,  la  noa 
a  consent  decree  whioh  will  oonstltuteawalverof 
all  errors  and  prerentan  appeal,  although  It  was 
submitted  and  consented  to  byap]>eUee^  eouoael 
who  procured  Ita  enlry  on  the  mlnntca  (tf  tbe  or- 
phans' ooort  when  be  did  It  fOr  tbe  purpoae  of 
spcedlDgtheprocoasof  appeaL  Olmstead t. Webb 
(ISUias  Wash.  L.B^  801,  affirmed  la  »  Wash  L. 
Bep.  189. 

4L  OrdmforfiOgmmU. 

A  rule  or  order  for  Judgmmit  entered  upon  the 
record  Is  not  a  Judgment  upon  which  error  will  Ua 
where  no  Judgment  bas  been  entered  tbereon. 
Deanv.  Williams  (1818)  lOiand.  (WiB.ISi,S  PInDay. 
91;  Joint  School  Diat.  No.  7  of  Brighton  v.  Kemea 
(1887)  8S  Wis.  218;  Hurray  v.  Scrlbner  (1887)  70  Wis. 
228:  AhKle  v.  HoLeao  0891)  t  Idabo,  818:  Durent  v. 
Comegya,  Id.  808:  Cbeaterson  v.  Hunaoo  (1819)  88 
Hlaa.  806;  PnUoa  t.  Hearst  0888)  fit  CaL  80Be 
Thomas  r.  Anderson  (1880)  65  OaL  13. 

There  ia  no  legal  determination  of  a  cauae  and 
nothing  to  appeal  from  ibough  the  declslOD  Is  an- 
nounced where  no  decree  is  actually  drawn  up  or 
filed.  Newbould  v.  Stewart  (1888J  U  Mlob.  m. 

ITntll  Judgment  Is  entered  tbe  trial  court  re- 
tains complete  Jurlsdloilon  of  the  ease  (tf  which  it 
connut  be  devested  by  ao  unautbotlaod  aj^ieaL 
Brady  v.  Burke  0691>  90  CaL  1. 

And  an  order  for  Judgment  upon  which  no  Judg- 
ment Is  entered  is  not  a  final  Judgment  ao  as  to 
render  an  order  subsequently  made  appealable  as 
an  order  made  after  final  Judgmeot.  MaaneviB 
V.  Haonevhi  (1888]  68  Cal.  188. 

So  an  appeal  or  writ  of  errw  cannot  bo  takaa 
from  a  mere  opinion  of  the  oouit  upon  wblch  do 
Judgment  or  order  baa  been  entered.  Harper  v. 
Roberta  (1668)  18  Pa.  181;  Thompsra  r.  Howe  iVSSti 
21  MIno.  I. 

And  a  Judgment  nttt  may  or  may  not  r^ien  into 
a  Judgment  under  the  Hla^aaippl  praotloe,  and  un- 
til It  does  so  ripen  no  appeal  from  It  will  lie.  Busk 
V.  State  ilseO)  (Ulas.)  B  Bo.  Bep.  817. 

Nor  will  an  appeal  lie  from  tbe  oonrt^  ffndlngs 
of  Caot  and  law  filed  oaa  tilal  br  tbe  oonrt  wlthont 
a  Ju^:  It  must  be  taken  from  the  Judgmeot  eotend 
upon  them.  Ton  QIabn  r.  Sommer  0888)11  Hlnn. 
2G3. 

And  filing  findings  and  an  order  for  Judgment 
doea  not  furnish  a  taaaU  lor  an  apiieal  undar 
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This  qaestfon  Involves  the  examination  of  the 
-ctatutes  of  Ibla  state  regulating  the  reDdilion 
ADd  entrr  of  judgments  in  tbe  district  courts. 
BectloD  6024.  Comp.  Lawe,  reads:  "A.  Judg- 
-ment  is  tbe  final  determiDaiioo  of  the  rights  of 
tbe  parties  Id  the  action."  Section  SOUS  reads: 
"Judgment,  upon  an  issue  of  law  or  fact,  or 
vpon  confession,  or  npoo  failure  to  answer, 
may  be  entered  by  tbe  clerk  upon  tbe  order  of 
4be  court  or  tbe  judge  thereof."  Section  5101 
reads:  "Tbe  clerk  sball  keep  among  the  rec- 
-ordsof  the  court  a  book  for  tbe  entry  of  tbe 
ludgmentB.  tobecalledtbe  'Judgment BotA.'" 
SecnoD  SIOS  reads:  "Tbe  judgment  shall  be 
entered  in  tbe  judgment  book,  and  shall  specify 
'Clearly  the  relief  graoted  or  other  determina- 
tion of  tbe  action.     Section  S108  provides  for 


making  up  the  judgment  roll,  and  directs  that 
the  roll  shall  be  made  up  bv  uie  clerk  after  tha 
entry  of  the  judgment.  This  ia  apparent  also 
from  the  requirement  that  the  roll  shall  em- 
brace a  "copy  of  the  judgmeot."  Under  sec- 
tion S104  ft  judgment  will  become  a  Hen  upon 
real  property  only  when  docketed  In  anotha 
book,  known  as  the  "Judgment  Docket." 
Section  6102,  tupra,  ia  a  copy  of  section  S78  of 
chapter  66  of  the  General  Statutes  of  Minnesota 
of  1878,  and  the  section  of  the  Compiled  Laws 
regulatioff  the  making  and  fliingof  a  judgment 
ron  br  tne  clerk  of  the  district  court  Is  also 
copied  substaotlaUy  from  section  370,  chapter 
66,  of  the  Qeneral  Statutes  of  Minnesota  for 
1878. 

Tbe  point  involved  in  the  case  at  bar  has 


•GaL  Code  dv.  Proc.  I  889,  provldtDff  for  appeals 
from  final  judffmeDts  wltbln  one  year  from  tbe 
-cotrr  tiiereof.  and  an  appeal  tbus  taken  ddea  not 
-devest  tin  trial  court  ol  furisdlottoB  to  subae- 
•quently  rater  .tiie  Jadineot.  Brad j  v.  Burice,  tu' 
pro. 

And  an  appeal  wlU  not  He  from  an  order  oon- 
flrmtog  the  report  of  a  referee.  Bourveols  v. 
Setanure  (1887)  6B  Wis.  818. 

Or  from  a  verdict  without  JudgoMDt.  Bvanstoii 
V.  Dowdeo  om  56  lU.  App.  m. 

And  as  order  of  the  reneral  term  direotlns  the 
«ati7  ta a  jDdffmeot  upon  averdiot  tn  a  case  heard 
on  ezoeptiODS  at  the  general  term  In  the  first  In- 
etanoe  Is  not  appealable  to  the  court  of  appeals- 
judgmeot  most  be  flnt  entered  as  cnnleredtaod 
appeal  taken  from  the  Judgment.  Delaware^ 
I..*W.B.Co.  v.Burkard (1888)109  N.T.eU: Bee- 
per 7.  Eooh  am)  IM  N.  T.  884, 68  Am.  Hep.  fil7. 

Neltber  Is  an  order  for  Judfnnent  against  a  gar- 
aisbee  upon  which  Judgment  has  not  been  entered 
«ppealablfc  Oroft  v.  Miller  (Um  SB  Mine.  817. 

So  an  order  of  tbe  general  twm  aOlrming  a 
Judgment  furnishes  no  basis  for  an  appeal  to  tbe 
■oourt  of  appeals:  Judgment  must  be  entered  upon 
tbe  order  and  the  appeal  taken  from  tbe  Judg< 
moat.  Bleling  v.  Brooklyn  (UKX}  UO  IT.  T.  98;  KU- 
aaer  V.  Bradler  (1880)  80  N.  T.  880. 

And  tbe  same  rule  applies  to  an  order  affirming 
•  Judgment  and  denylag  a  molloo  for  a  new 
trial.  Derleth  v.DeOrafff  1887)  101  N.T.flSl. 

And  an  order  of  revennl  cannot  be  appealed 
•from  as  an  order,  and  Is  not  a  Judgment  and  ap- 
pealable as  suob  until  Judgment  Is  actually  entered 
And  perfected  thereon  by  tbe  olerk  in  tbe  Judg- 
ment book.  Rust  V.  HauseltdeST)  60  N.  T.  486; 
liehl  V.  Vonderwnlbeke  (1871) «  K.  T.  089;  Temon 
▼.Palmer  0888)67  How.  Pr.  18. 

Nor  will  an  appeal  He  from  an  order  of  dismtesal 
.duly  entered  but  upon  which  no  Judgment  had  been 
entered.  Lamb  v.  Mocanna  il86»)  U  Minn.  618;  Bog- 
«n  V.  H<riyote,  Id.  UA;  Searlea  v.  niompsoQ  (18711 
.18MlnD.su. 

And  an  appeal  taken  by  Oie  defendant  tn  a  crim- 
inal cause  after  a  conviction  and  tbe  overruling  of 

moUoo  for  a  new  trial  will  be  dismissed  where 
-the  xeooid  doea  not  show  that  any  final  Jad^nent 
liad  been  tendered  and  entered  in  the  oourt  below. 
Young  V.  Btate  [1876)  1  Tex.  App.  tL 

An  appeal  cannot  be  taken  from  a  Judirment 
overruling  a  motion  for  new  trial  or  in  arrest  of 
Judgment,  the  entry  of  Judgment  thereon  being 
MO  indispensable  requisite  to  an  appeal.  Bot>erta 
V.  SUte  (1877)  8  Tez.  App.  47. 

An  order  sustaining  or  overruling  a  demurrer  Is 
■a  mere  order  for  Judgment,  and  before  an  appeal 
can  be  taken  therefrom  Judgment  must  be  en- 
tered on  IL  Garner  v.  Harmony  Mills  (Uni  18 
Jones  *  8.  148, 6  Abb.  N.  a  Z18;  Ferris  v.  Aapin. 
wall  Orni)  10  Abb,  Pr.  H.  a  18^  OampbeU  r.  New 

a8L.aA. 


Tork  Cotton  Bzcbange  (1881)  16  Jones  ft  8.  668: 
Cameron  v.  Bqultable  L.  ASBurjSoo.  of  United  States 
(1879)  18  Jones  ft  S.  aSS;  Bruoa  v.  Plnokney  (18G3)  8 
How.  Pr.  897:  Parsons  v.  Hayes  (18S4I  IS  Jones  ft  8. 
S»;  Cambridge  Valley  Nat  Bank  v.  Lynch  0879)  10 
Alb.1..  J.  deO;  Olsen  v.  Newton  (1891)8  Wash.  4at 
Moraga  v.  Bmerlo  (1864)  4  CU.  IN;  Cumi^ngs  v. 
Heard  (1868)  8  Minn.  84. 

As  to  tbe  necessity  of  entering  an  order  sas> 
talng  or  overruling  a  demurer  to  make  it  a  bar  to 
another  aotion.  see  infra,  under  beading  To  «of»> 
stftuto  a  bar  to  anotlier  act  ton. 

Tbe  order  fumishee'  no  basis  for  an  appeal* 
Judgment  must  be  first  entered  tbereon,  and  the 
appeal  taken  from  tbe  Judgment.  Laoustrlne  Fer- 
tilizer Co.  T.  Lake  Guano  ft  Shell  Fertiliser  Oo. 
(1819)  16  Hun.  484:  Miller  v.  Sheldon  (1878)  16  Hun, 
2E0:  liee  v.  Tlmkeo  0894)  81  Hun,  81;  Sheffield  v. 
Murray  (1894)  80  Hun,  66S;  Bruce  v.  Plackney.  m- 
pro;  Adams  v.  Fox  (1883)  27  N.  T.  040;  (Jantbrfdge 
Talley  Nat.  Bank  v.  Lynch  0879)  7S  S.  T.  614:  Par- 
sons V.  Hayes,  supra. 

Tbe  same  rule  applies  to  an  order  for  Judgment 
on  demurrerwltb  leave  toamend.  Lewisv.  Acker 
(1868)  8  How.  Pr.  414. 

And  no  appeal  wfll  lie  from  a  Judgment  upon  a 
demurrer  under  N.  Y,  Code,  1848.  authorising  an 
appeal  from  ajudgmententered upon tbedlrectlon 
of  a  single  Judge,  until  tbe  Judgment  is  entnred 
and  pH-feoted.  Bentlqr  r.  Jones  <18BQ)  4  How.  Pr. 
886. 

In  Nolton  v.  Western  B.  Omp.  (1864}  10  How.  Pr. 
97,  however,  it  was  held  that  under  section  810  of 
the  old  New  York  Code  s  decision  susulning  or 
overruling  a  demurrer  might  be  appealed  from 
before  Judgment  was  entered  tbereon  whether  the 
demurrer  went  to  the  whole  or  <mly  to  a  partof  the 
pleading. 

And  tbe  same  rule  was  held  In  Reynolds  v.  Free- 
man tiaZi  i  Sandf .  702. 

A  Judgment  must  be  entered  tn  the  Judgment 
book  before  it  Is  complete  and  an  entoy  byttH 
clerk  upon  tbe  minutes  of  the  oonrtof  amotfOB 
for  a  new  trial  and  its  allowance  upon  which  no 
Jvdtrmeot  has  been  entered  furnishes  no  basis 
for  an  appeaL  Hodglns  v.  Heaney  (1870)  U  Minn. 
186. 

Thus  tbe  entry  made  the  elerk  by  tUreotlcm  ot 
the  Judge  upon  the  return  of  a  verdict,  of  a  judg- 
ment to  t>e  rendered  thereon  Is  a  direction  to  enter 
judgment,  but  it  Is  not  the  Judgment  and  Is  not 
snbjeet  to  appeaL  LentUbon  v.  New  YoA  0861)  S 
Bandf.  ni. 

And  a  dooket  memorandum  of  ttie  preaidlng 
Judge  Intended  and  operating  as  a  direction  to  the 
clerk  as  to  what  Jud^nent  should  t>e  entered  is  not 
aJudgmentfromwhlobanappealwIUlleL  Iforgan 
V.  Vlezner  (IBM)  (Ala.)  Ifi  So.  Bep.  TML 

And  a  monorandiui  for  a  decree  made  by  • 
judge  upim  his  calendar  Is  not  a  final  Judgment  or 
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been  coDsIdered  and  passed  upon  by  tbe  sa- 

preme  court  of  Minoeeola  in  several  cases,  and 
the  holding  of  that  court  has  always  been,  in 
effect,  that  tbe  entry  of  the  judgment  fa  essen- 
tial to  Its  existence  aa  a  final  adjudication. 
Tbat court,  ia  Rockrcood  v.  JJatenport,  87  Minn. 
538,  revtevlng  the  (nrmer  decisions,  and  quot- 
ing from  tbe  atatute,  vhicb  says:  "Tbe  judg- 
ment shnll  be  entered  in  tbe  judgment  book, 
and  specify  clearly  the  relief  granted,  or  other 
determination  of  the  action,"— Iben  proceeded: 
"By  aection  STO  tbe  clerk  ia  required,  imme- 
diatelT  after  entering  the  judgment,'  to  attach 
and  file,  aa  tbe  judgment  roll,  certain  papers, 
UDODg  tbem  a  cxtpj  of  the  judgmcDt.  SecHoQ 
ft77  provldea  for  docketing  tbe  judgment  'on 
filing  tbe  judgment  roll.'  Tbese  facta  follow  in 


regular  aequence:  Firat,  the  entry  of  tb* 
judgmeDt;  second,  tbe  making  op  and  fliicgof 
the  judgment  roll;  tbird,  tbe  docketing.  To 
support  either  a  judgment  roll  or  docketing 
there  must  be  a  judgment  entered.  A«  thia 
court  staled  in  WiUiamt  v.  MeGrade,  13  Mian. 
46  (Oil.  39),  'if  a  copy  of  the  judgmeot  cod- 
stilutea  a  part  of  the  Judgment  nul.  tbe  origtnal 
must  exist'  There  can  be  no  judgment  capa- 
ble of  being  docketed  or  eofort»i  in  any  man- 
ner until  it  is  entered  in  tbe  judgment  book. 
Until  tbat  is  done,  itdoea  not  matter  tbat  a 
party  is  entitled  to  judgment,  either  by  defaak 
of  defendant  or  open  a  decision  or  directun 
of  the  court.  It  hiaa  frequently  been  decided 
that  an  order  or  direction  ffir  judgment  by  a 
court  or  by  a  referee  is  oot  a  judgmeoi  ao  thai 


decree  from  which  an  appeal  will  He  and  does  not 
aathorizp  a  review  of  tbe  oaae  prior  to  the  fonnal 
entiy  thereof  upoo  tbe  lourna)  of  tiM  trial  court. 
Ward  r.  [jTmson  (ISH) «)  Neb.  OK 

So  the  oral  announoement  of  a  judgment  of 
•fBrmanoe  and  Its  entry  In  tbe  mlnutea  of  tbeolerk 
It  not  such  a  judfnnent  as  will  autbortea  action 
under  It;  a  formal  Judffmeot  embraotnir  tbe  ile> 
olslonof  tbeooartDOBtbeeotered  brtbeoleAla 
order  to  set  tbe  time  mnnlng  within  wfakfli  an  ap- 
peal may  be  taken.  Bowman  t.  Taliman  OSOt)  S8 
How.  Fr.  4B& 

AndtbefUIOKOfUallndinga  of  Cast  by  a  Judge 
and  an  entry  by  tbe  clerk  In  bia  mloute  book  tbat 
tbe  court  gives  Judgment  lor  the  defendant  coa- 
■Ututes  the  making  of  an  (»der  for  Judgment  bat 
la  not  the  entry  of  a  Judgment  fromwbichan  ap- 
peal can  be  taken.  niomM  t.  Anderson  (ISBOV  H 

Da.<B. 

'  And  where  no  further  proceedtoga  were  had  In 
tbe  state  court  than  the  rendition  of  a  rerdict  and 
the  overruilngof  a  motion  foranew tria).  no  Judg- 
ment having  been  entered  on  tbe  verdict,  there  ia 
no  final  Judgment  from  wtatob  a  writ  of  error  can 
lie  taken  to  the  Bupreme  Court  of  the  United  States. 
National  L.  Ins.  Co.  of  United  States  r.  Suheffer 
0881)  M  Led.  mo. 

A  memorandum  "demurrer  ovearuled"  entered 
upon  tbe  ofmrt  docket  Is  not  a  decree  which  will 
support  an  assignment  of  error  but  a  mere  dlreo- 
tlOD  to  the  regfatnv  from  which  a  decree  might  be 
developed  by  formal  tnoorporatlon  In  tbe  mluntea 
tftheoourL  Park  v.  LIde  (18Sil  OOAIa. 

And  a  determloatton  to  sn  action  In  the  form  of 
a  conclusion  of  law  couuled  with  tbe  mandate, 
**let  judgment  be  entered  accordingly,''  Is  not  an 
appealatile  order  when  no  Judgment  has  t>een  en- 
tered  upon  It;  It  la  a  mere  order  for  Judgment  and 
not  a  Judgment  Byan  v.  Kranz  dSTO)  8S  Wan.  802. 

So  an  entry  on  the  minutes  of  the  court  stating 
tbat  on  motion  of  dofpndanrs  counsel  the  court 
midered  the  oaiiae  dismissed  at  plalntilt^  costs  taxed 
at  a  designated  amount,  is  not  a  flnal  Judgment 
from  which  an  appeal  may  be  taken  but  simply  an 
order  directing  the  entry  of  Judgment  Durant  v. 
Oomegys  (180])2Idaho.809. 

And  an  Indorsement  on  motion  papers  used  on 
notion  to  arrest  Judgment  of  the  words  "motion 
granted,"  signed  by  tbe  Judge,  la  not  a  Onel  Judg- 
ment from  which  an  appeal  can  be  taken  but  a 
mere  order  for  the  entry  of  an  order  staying  Judg- 
ment on  tbe  verdict  Sedgwick  v.  Dawkins  (1880) 
lTFIa.811. 

Nor  Is  an  entry  in  the  record  of  the  district  court 
on  motion  to  dismiss  an  appeal  from  probate  court 
"motion  to  dIsmlSB  appeal  granted,'*  a  Judgment  or 
an  appealable  order.  It  is  a  mere  order  fur  Judg- 
ment upon  which  Judgment  should  be  rendered 
an  an  appeal  taken  from  tbe  Judgment  Mutphy 
T.  rang  0888)  evontaik 
98  L  R.  A. 


Neither  Is  an  entry  on  the  record  at  tbe  foot  oC  a 
verdict  Btatlnv  tlmt  a  Judgmeat  is  raidered,  witfe 
outsettlngautwhattbe  Judgmest  waa,  altaial  de> 
termination  of  tlie  court  from  which  an  appeal 
may  bo  taken.  Bell  v.  Otta  (laOB)  (AlaJ  18  Sol  Bopw 
4& 

And  the  same  rule  apptka  to  an  eotry  on  tW 
mlnntea  of  tbe  olerk  allowing  tbe  dental  of  amo- 
tion for  a  new  trial  and  another  dkowlngam  triaK 
and  submission  of  the  case  and  atattns  tlaal  tbe 
court  glree  Judgment  for  the  defendant.  Thonae 
r.  Anderson  (1880)  66  OsL  48. 

As  to  orders  for  deoreea  In  equity,  aee  av^ 
undor  heading,  JnaeCtoMfnegatty. 

e.  Orders  mads  out  eamt. 

An  ordw  made  out  of  eoort  moat  be  entered  to 
the  county  oleik^i  <rflloe  befera  It  fumtabce  a  baala 
foranappeaL  Pool  v.  SaSOrd  (U77)  10  HuctfT: 
Whitaker  T.  Desfone  (18KL)  7  Boew.  WB. 

Although  a  direction  to  enter  It  sljroed  by  tbe 
Judge  is  indorsed  upon  It  WUtaker  v.  Deafcaae^ 
siQwn. 

An  the  rule  Is  ttiesame  where  the  order  la  nnde 

upon  notice.  Oellt  v.  Flnob  (ISIB}  t\  How.  Pr.  BB. 

And  tbe  appeal  will  be  dlsmlseed  where  H  was 
not  BO  entered.  Hunay  v.  Hathaway  (IBBB)  SB  N. 
T.B.B.I& 

But  exports  crdera to  enlarge  thettmeto  aogwer 
under  K  Y.  Code.  •  886.  need  notbe  entered  with 
theelerktobeeffeotoaL  Savage  v.  Belyca  |1SI8)S 
Bow.Fr.  278. 

TI.  fbrtAepiifpaaS(^hsiiia4'Mlssaa«ll8N. 

Thla  subject  la  Intended  to  be  oonflned  to  tbe 
question  of  tbe  Bufflclency  of  tiie  entry  or  reoord 
of  a  Judgment  to  make  It  effectual  aaa  Ilea  and  not 
extended  to  loelude  tbe  dooketing  thereof  wfalob 
Is  usually  aometblng  distinct  from  tbe  entry  and 
recording  required  to  be  anbaequently  petfmmed 
to  render  effect!  ve  that  irtiloh  ta  given  }rg  the  judv- 
ment  and  reoord. 

Thus  tbe  Jadgment  roll  moat  be  made  and  Sled 
before  a  Judgment  can  be  legally  docteted,  tbe 
docketing  of  a  Judgment  previous  to  such  Sling 
of  the  Judgment  roll  creating  no  lien  up4»i  tbe 
landsofthejudgmentdebtor.  Townahend  v.  Wea- 
aena86A}4Duer,8l2L 

The  record  ofa  Judgment  moat  show  tiw  munea 
of  the  plaintiff  and  defendant  In  order  to  operate 
aa  a  lien  under  a  statute  providing  that  it  sttaU 
operate  aa  sucb  when  reoorded  and  Indexed.  An- 
thony V.  Taylor  (UBfj  M  Tbx.  MBL 

And  a  Judgment  must  beentered  of  reeotd  in 
sucb  a  manner  aa  to  give  notice  of  Its  ezistenoe  in 
order  to  make  it  a  lien  which  will  affect  tbe  right* 
of  third  persons  dealing  with  the  Judgment  debtor. 
Baatbam  T.  SalUa  OSBAt  M  Tax.  8)1. 

Tauaa  Judgment  agalnatpartneca  wUift  waate- 
dend  In  the  name  of  the  SnnoF^lanotaBisellTO 
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Be  Wbbbb. 


KD  appeal  can  be  taken  from  it.  That,  to  con- 
■tilute  a  judgment,  it  must  be  entered  In  the 
judgment  book  aa  the  statute  directs,  has  al- 
ways been  held  by  this  court  Br&ion  t. 
HathatDay,  10  Minn.  803  (Gil.  238);  Washburn 
T.  Sharpe,  16  Minn.  68  (Oil.  43);  Williamt  t. 
MeOrade,  18  Minn.  46  (Gil.  89);  Hedgina  w. 
lUanejf,  15  Minn.  186  (QiL  143);  Thompnm  ▼. 
BiekfitTd,  19  Minn.  17(GiL  1):  HvnUrr.  Cine- 
land  Co  operaUw  8toT€  Co.  8t  Minn.  606."  The 
reasoning  of  ibe  learned  court  in  the  case  from 
'Which  we  have  made  extracts  above,  based  as 
'  it  ia  upon  statutes  identical  in  their  language 
with  those  in  this  state,  seems  lo  our  minds 
both  sonnd  and  ooDClnrive  upon  the  queiitioD 
under  discasiioo.  We  are  aware  that  Cali- 
fornia and  Knne  of  the  otber  states^  under  wj^ 


as  a  Ueo  upon  lands  beloDKlnK  to  one  of  tlie  part- 
nen  and  ralnequentlr  oonvoyed  br  him  to  an  In- 
nooent  third  person.  Old  Dommion  Granite  Oo. 
T.ClBrte(18nr}t8QTa<tCi7.  For  Index  aepart  of 
noords  of  title,  see  note  to  Dewejv.Bun  (N.CL) 
UL.B.A.ne. 

And  «D7  ifeo  wbhih  mar  have  attached  to  land 
onder  a  Judammt  rendered  In  a  circuit  or  district 
court  of  the  United  Btates  lo  a  eoontr  In  Kansas 
other  than  that  In  vUob  the  land  is  sltoated.  Is 
loat,  where  the  Judgment  creditor  falls  to  file  a 
oopT  of  the  Journal  entrr  Id  the  offloe  of  the  clerk 
0t  the  dtotriot  court  of  the  eounty  In  wliloh  the  land 
Is  Bttueted  as  required  In  oase  of  Judgments  br 
state  courts  for  more  than  four  months  after  the 
passaoe  of  the  Act  of  Conrreaa  of  August  1, 1888, 
providlDfT  that  whenever  the  laws  of  a  state  as  to 
the  refcMerlDg,  recording,  eta.  of  Judgments  or 
decrees  extend  to  Judgments  and  deorees  of  the 
Vnlted  States.  eompUance  therewlHi  b  essential  to 
the  ezlstrace  of  Uens  as  to  waA  Jodgments.  Vlrst 
Mat.  Bank  of  WasUngtoa  t.  Clark  (UOB)  (Kan.)  40 
Pao.  Bep-Sm 

But  a  Judgment  wbkh  is  filed  with  the  derk  and 
ieo(»4ed  and  entered  ta  the  afaatract  book  Is  not 
lendered  Invalid  or  deprived  of  Its  cbaracter  as  a 
lien  by  the  omtaslon  of  the  clerk  to  sUn.  date,  and 
test  Hand  mark  It  filed.  Clerfc  t.  Helton  (ia(»)  18 

And  the  omission  of  Ow  clerk  to  date  and  aign 

the  formula  preaorlbed  by  law  at  the  time  of  tte 
entry  of  a  Judffmeul  duee  not  loTalldate  It  or  affect 
the  lien  thereof  even  u  to  third  peisons  subse- 
quentir  pnrchadng  from  the  Judgment  debtor, 
Hardin  v.  Helton  (U87>  t8  8.  C.  SBL 

An  entrj  In  the  record  of  a  cause  reoltloir  the 
trial  and  verdict  and  'therefore  ft  Is  oonatdereti 
and  adjudged  br  the  oourt  that  the  plaintiff  lo  this 
aetloB  have  Judgment,  eta,"  is  not  a  more  wder 
for  Judgment,  but  a  Ju^ment,  whtab  mar  be 
docketed  and  will  sustain  subaequent  prooeedlugi-. 
Potter  V.  Baton  (1910)  M  Wis.  882. 

Under  the  Louisiana  praoUoe  the  recording  of  n 
Jodgment  gfres  a  Judicial  mortgage  but  until  ; 
Judgment  Is  sl^ed  It  Is  not  a  Judgment  so  that  tlii. 
reglstrr  of  an  unsigned  Judgment  cannot  so  oper> 
at&  Hartdial  V.  Hooker  a875)  27  La.  Add.  154. 

But  the  reglstrr  of  a  Judgment  upon  which  a  Ju- 
dicial mortgage  Is  claimed  upon  the  same  dar  that 
It  became  complete  and  final  by  being  signed  by 
the  Judge  la  auffltdent.  Sprlgg  v.  Wells  {VSK)  h 
Hart.  N.  a  104. 

Filing  the  transcript  of  a  Judgment  of  foreolos- 
ure  of  a  mecbanlos'  lien  with  the  auditor  as  re- 
quired br  the  Washington  statntee  aa  to  moner 
Judgments  Is  not  essential  to  perfect  the  Hen  upon 
tbe  lands  aflected  tfaerebr,  and  suob  Judgment  la 
eitoetlve  as  a  Uen  thereon  aa  against  a  purchaser 
vltbnotloellionA  not  thus  filed.  naakv.Jenk- 
feia  (UOn  (WaBh.}«  Fae.  Bep.  «Nl 
98L.  a  A. 


terns  somewhat  rrscmbliD;;  our  own,  have  em- 
phasized the  distiDctioD  between  the  "reodi- 
tioo"  and  tbe  "entr^"  of  a  judgment;  but  we 
are  conviticed  that  it  will  serve  lo  simplify  and 
make  certain  an  important  feature  of  prHCtice 
lo  hold,  as  was  sidd  in  one  of  the  cases  cited, 
"there  can  be  no  judgment  capable  of  being 
docketed  or  enforced  in  any  manner  until  it  u 
eolered  In  tbe  judgment  book."  What  was 
said  by  this  court  in  Qould  v.  Dviulh  A  D. 
mewtor  Co.,  8  K.  Dak.  96,  is  in  entire  har- 
mony with  tbe  decisions  cited.  In  that  case 
we  said:  "In  this  state,  where  an  order  for 
tbe  eotrv  of  a  Judgment  is  given,  it  Is  tlu  duty 
of  tbe  curk  under  aectioo  S095,  tupra,  to  enter 
final  judgment  in  the  judgment  book,  and  then 
place  a  cop^  of  saia  Judgment  In  the  toil 


VIL  For  Uu,  jntrpoar.  of  enforttmeTU, 
a.  BvaeamUon. 

The  general  rale,  subject  to  some  exoepttoos.  le 
that  the  entrr  of  tbe  Judgment  la  a  eonUtton 
precedent  to  the  Issue  of  execution. 

Thus  adocket  should  be  sustained  by  a  Indgment 
roll  under  the  New  York  practice,  and  where  a 
Judgment  Is  docketed  upon  the  deoMon  or  order 
for  Judgmmit  without  any  Judgment  rtdl  hav- 
ing been  made  up  or  filed  ao  exeoutkm  Issued  on 
such  docket  will  be  set  aalde  unless  the  defect  be 
cured  by  filing  a  proper  Judgment  roll  within  ■ 
reasonable  ttane.  filashfield  v.  Smith  (1MS9  S7  Hun, 
lU. 

And  tbMe  sen  be  no  Judgment  capable  of  belog 

docketed  or  enforced  In  any  manner,  under  the 
Hmnesota  statutes,  till  It  la  entered  in  the  Judg- 
ment book,  and  a  doclntlng  without  smdi  entry  is 
of  noaTaUthougbtheJudgmantroUbasbeeauMde 
up  and  lUed;  Bockwood  t.  Davenport  (IMV)  9t 
Hlnn.  688. 

To  constitute  a  valid  Judgment,  tbe  record  of  It 
must  contain  saffldeat  oertalnty  and  preoislon  to 
etmble  the  dark  to  bane  exeention  by  InapeotiOD 
of  the  entry  without  refereooe  to  other  eo tries. 
Boyken  v.  State  OSm  8  Terg.  428;  Steamer  UolUe 
Hamilton  v.  Paschal  (iSTS)  9  Hetsk.  SIX. 

An  entry  'N>rdered  Judgmentin  this  action,  etc,** 
Is  not  a  Judgment  upon  which  an  execution  ean 
iMue.  LlDOolev.Ooss{lMD>U  Wis.aB. 

And  an  entry  In  the  minutes  of  tbe  court  Bhow> 
Ing  tbe  declaration  of  a  default  by  tbe  court  and  a. 
atalement  that  by  reason  thereof  a  plaintiff  ought 
lO  leoover  damages  and  an  order  to  the  clerk  to 
assess  them,  wUob  was  done,  and  dlreotiog  the 
Issue  of  execution  for  tbe  coats.  Is  not  a  final  Judg- 
ment. Bastham  v.  SalUs  (1884)  80  Tex.  570. 

Bo  an  enrolled  decree  must  be  signed  by  the  chan- 
cellor or  Ttce-chancellor  and  by  the  r^iater  or 
clerk  Iwfore  it  can  be  filed  so  as  to  authorize  the 
KBue  of  an  exeuotion  thereon.  Bank  of  Boohester 
V.  Bmersoa  (lS48f  10  Paige.  880. 4 1.,  ed.  lOlL 

When  tbe  decree  Is  enrolled  the  prooeedlogs  be- 
come a  matter  of  record  and  execution  can  issue 
jpon  n.  OUpatrlok  v.  Glldden  (V^i  88  He.  201. 

And  an  entry  on  the  minutes  of  tbe  clerk  fn  a 
prooeedliv  for  forcltile  entry  and  detainer.  "Ver- 
dict forplalntlff,  let  writ  iwne,"  Is  not  a  judgment 
and  an  execution  issued  tbercon  is  TOld,  and  a  fail- 
ure to  enter  Judgment  InTalidatee  a  wnt  of  uoasea* 
Bion  issued  therein  and  renders  it  InsufBclent  to 
protect  poflsoaslon  taken  anderlt,  StaAT.nUings 
<1S»)  16  Fhi.  318. 

So  a  confession  of  Judgment  which  was  filed  and 
a  Judgment  indorsed  thereon,  but  which  was  not 
entered  In  the  Judgment  book,  fa  not  sufltclent  to 
support  an  exeentkm.  King  ▼.  VMoeb  tUW  t 
8awy.44L 

The  filing  itf  lbs  papesB  antborUng  tbe  entry  of 
a  JudgmMt  tqr  oonfMston  is  not  sufltdaDt  as  an 
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6M  North  Dakot, 

(Comp.  Lawa.  6t01,  6103);  tnd  the  comfoff 
io  of  a  verdict  and  order  for  judgment  entered 
ia  the  minulea.  or  subsequeDtly  written  out, 
signed  by  the  Judge,  and  filed,  will  give  the 
clerk  autbority  to  enter  Judgmeot  pursuant  to 
the  order.  Where  the  aclloo  la  tofed  by  the 
■court,  the  flDdioKS  should  lodicate  clearly  the 
character  of  theludi^ment  to  be  entered,  and 
mch  flodings,  without  furtlier  direction  from 
the  court  or  judge,  will  authorize  the  entry  of 
judgment.  In  no  case  should  a  jiidj^  be 
-called  upon  to  sign  a  judgment."  This  lan- 
guage indicates  clearly  that,  io  the  opinion  of 
this  court,  it  la  not  the  order  of  the  district 
«ODrt  or  judge,  which,  under  section  6096, 
Comp.  Lawi,  must  precede  the  ontry  of  judg- 
ment, that  constitutes  the  judgment.  We 


L  SUFBUIB  CODXT.  JOBl, 

think  that  under  exlstlnjc  statutes  flie  floal  do 
terminations  of  district  courts  never  assiiuw 
the  authoritative  formofaflnaljudgrment  until 
tbe  previous  ad  judicHtion  is  recorded  at  length 
in  an  official  re<»rd,  called  a  "Judgmeot 
Book."  Com.  Uws.  6101.  610S.  See  aim 
BowmaH  t,  Tb/Iman.  28  How.  Pr.  and 
Enapp  V.  Roche,  62  K.  T.  866. 

In  the  view  taken  by  this  court  a  judgment 
was  necessary  to  accomplish  a  dismldaal  of  tbe 
appeal  from  justice  court.  A  motion  was 
regularly  made  to  dismiss  the  appeal.  Argu- 
ment was  had  on  the  motion,  and  the  court 
signed  a  writing  which  recited:  "Now.  there- 
fore, it  is  ordered  that  the  said  appeal  be  and 
the  same  Is  hereby  diamisiied."  Seciion  6328. 
Com.  Laws,  reads:   "Sitry  direction  of  a 


«ntry  thereof,  tbe  Judgment  must  be  In  fact  en- 
tered by  tbe  olerl^,  and  an  exeoutfon  tasued  thereon 
before  suoh  entry  fs  lUeRol  aod  subject  to  collat- 
eral attack.  Ling  v.  Klnv  (1879)  01  ni.  S71. 

It  Ifl  notmateitel.  however,  whethn-tbereeord 
«t  JudffmeDis  entered  hj  confession  in  open  court 
WM  aotuftlly  written  up  or  not  at  the  tlmeezeou- 
tlons  are  Mued  tbereon  where  the  Judflrments  were 
«  part  of  tite  proeeedlags  of  the  court  In  term 
time.  Welffler  v.  HatMn  (1888)  US  UL  51. 

And  In  Hlanesota  tbe  omiasion  of  the  entry  of  a 
■oonfcBsed  Judgment  In  the  Judgment  txwk  does 
not  Inralidate  a  docketlDg  of  the  Judgment  or  an 
ezeoution  lasued  upon  It  where  the  Judgment  was 
Indorsed  upon  the  statement  filed,  aa  under  Geo. 
.Stat.  I8T8,  ohap.  82, 1  8.  eaob  Is  an  original  step. 
Wells  v.  Qleseke  aSSl)  27  Hinn.  478. 

As  to  oonfeaslon  on  wairanisot  attorney  tn  gen- 
-enl,  see  note  to  Teel  v.  Toet  (N.  T.)  18  L.  B.  A. 
7SB. 

In  HissouH,  however,  tbe  rule  Is  that  tbe  rl^t  to 
mn  execution  follows  m  tiutanli  upon  tbe  rendition 
-of  a  Judgment,  and  that  the  rendition  of  tbe  Judg- 
ment is  the  Judicial  act  upon  which  the  execution 
reati  and  ita  entry  upon  the  reoord  is  a  mere  mln- 
UterlBl  act  evidencing  the  judloial  act  but  not  es- 
sential to  Hs  validity  or  glvlnr  It  anyad<UitonBl 
foroe  or  eOcaor,  and  that  it  Is  snffldent  if  the  reo- 
ord evldenoe  Is  In  ezlitenoe  when  proof  ot  the 
Judgment  becomes  Deoeasary.  Fontaine  v.  Hud- 
eon  0887)  M  Ho.  8S. 

And  the  entry  and  docketing  of  a  judgmant  are 
not  necessary  under  the  Callfwnla  pmollce  to  Its 
enforcement  by  tbe  tsauanoe  of  an  execution 
thereon;  they  are  merely  ministerial  aota  required 
to  confer  ttie  right  to  appeal  and  for  tbe  purpose 
of  creating  a  Iteo,  but  do  not  affeot  the  rlgbt  to  ex- 
eoutlon.  Los  Angeles  County  Bank  v.  BayQor(l88K) 
4100.  Its. 

An  execution  may  Issue  immediately  upon  the 
•entry  of  judgment  though  tbe  judgment  roU  has 
not  tieen  made  up  and  Sled.  ShvpT.Lumleyil8BS> 
«Gai.  814. 

But  in  Gray  V.  Falmer  (106111  «8  Oal.  41S,  It  was  said 
that,  under  section  808  of  tbe  Pmctlce  Act,  provid- 
ing that  execution  may  issue  on  a  judgment  within 
UTS  years  after  Ita  entrr,  judgment  must  be  en- 
tered lief  ore  It  can  Issue. 

An  entry  by  a  juKtloe  of  tbe  peaoe  In  bta  docket 
•fating  the  amount  of  damagea  given  by  the  ver- 
'dlot  ot  tbe  jury  and  tbe  amount  of  oosts  la  eirectual 
Man  entry  of  judgment  and  anttdent  toaostaln 
an  execution  tasued  thereon.  Overall  v.  Pero 
(UUi  7  Htcb.81&  Beealso  Ittfrd,  heading,  JvOg- 
insnraoriMtfeMcgrilM  peoM, 

b.  By  actum. 

Proper  entry  of  a  Judgment  ta  also  Deoesiary  to 
•  light  of  action  upon  It  or  growing  out  of  It. 
Thus  amemorandum  ot  Ute  clerk  of  aoourt  stat- 

48  li.  a  A. 


Ing  tbe  amount  of  damages  assessed  tiy  the  jury, 
with  the  words  "then  Judgment  for"  the  sum  so 
aseeesed,  does  not  ooostltute  a  Judgment  upon 
wblob  an  action  may  be  maintained.  Hlneon  v. 
Wall  aat)  10  Ala.  288. 

And  a  statement  on  tbe  reoord  signed  by  the 
clerk  of  tbe  court  showing  tbe  partlea,  amount 
and  date  of  an  award  of  judgment,  ta  a  UMfe 
memorandum  from  which  a  final  Judgmott  could 
bedrawn  up,  and  will  notsustaiu  an  action  against 
a  aherlH  for  a  false  return  of  a  ]l.  ftu,  a  Judgment 
being  DPoesBary  toareoot'ery  which  will  not  be  pre- 
sumed to  hare  been  entered  io  the  ahaeooe  at 
disclosure  tn  the  reoord.  Tombraktiee  Hank  t. 
Godbold  (UaOi  8  Stew.  (Ala.)  m.  SO  Am.  De&  ML 

So,  wbea  there  is  no  proof  of  a  record  onoe  ex- 
totlng  and  lost,  entrlea  fn  ttie  bandwrlttog  of  a 
Justice  upon  a  writ  and  declaration  returnable  be- 
fore bim.statlngtbelaaueaandtheamount  of  dam- 
axes  and  tbe  Items  of  tlie  UU  of  costs  and  an 
execution  counting  on  a  Judgment  between  the 
part  lee  for  the  same  sums,  are  not  adrntaalble  lo  evi- 
dence In  an  action  ot  debt  on  Judgment  aa  allowing 
a  Judgment  rendered  eras  a  substitute  for  pimiC 
of  a  record.  Daridaon  v.  Murphy  (1888)  18  Coon. 
218:  Wales  V.  Smith  dSSS)  cited  In  note  to  U  Ooon. 
218. 

Thedeolston  of  the  court  upon  Iseues  which  never 
passed  into  Judgment  and  upon  which  no  Judg- 
ment was  entered  oannot  avail  •  party  to  a  ooUat- 
eral  action  whose  rights  depend  upon  the  existenoe 
of  a  Judgment  In  conformity  with  amdi  deelAm. 
Kidder  v.  Bork  0888)  12  Hlso.  fiU. 

vm.  Ar  the  purpose  or  putUngflkestotutsi^Iln^ 

UMminnuiUim. 
The  statute  of  limitations  against  actions  on 
Judgments  is  putin  motion  and  runs  from  the  time 
of  the  entry  and  not  the  rendition  thereof.  Kd- 
wards  v.  Ilelllngs  <18Mi  103  C:aL  204;  Crlm  t.  Kesslng 
(1881)  88  Oal.  478;  Trenoutb  v.  Farrington  (1880)  H 
(Jal.  m.. 

And  a  par^  who  desires  to  set  it  running  nay 
himself  procure  its  entry  at  any  time  after  its  ren- 
dition. Edwards  v.  Helllngs.  mipro. 

This  rule  was  applied  to  Caliromla  Act  of  April 
i,  ISSS,  limiting  tbe  time  for  the  commencement  of 
an  action  to  two  years  from  the  time  the  cause  of 
action  accrues.  In  Parke  v.  Williams  0857i  7  Chi. 
247,  tbe  court  boldlug  that  the  statutes  commenced 
to  run  against  an  action  on  a  judgment  from  the 
time  of  the  final  entry  thereof. 

So  tbe  time  within  wblob  to  move  under  Htnn. 
Qen.  Stat.,  ohap.  88,1(0.  to  open  a  Judgment  and  tie 
allowed  to  defend  begins  to  run  with  tlie  entry  of 
Judgment.  Washburn  v.  Sbarpe  (1870}  16  lUna.  O. 

See.  as  to  time  for  appeal,  nvra,  V. 

IX.  SiirOupurvoteafveMitomi. 

The  vesting  of  a  title  ta  tM>t  dependent  upon  IM 
recording  <tf  a  deeree.  under  Alabama  Aet  tSU, 
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<€ODrt  or  a  jndm  made  or  eotmd  In  writtoft 
«Dd  not  iDcludod  fn  s  ludgment,  te  deoomi- 
'bated  an  order."— and  toe  statute  following: 
"An  applit  atloo  for  an  order  ia  a  moliOD." 
Tfae  appiicatioD  for  the  order  of  dismissal  ytaa 
'by  motioD.  That  wriliog  fulfills  every  re- 
■qaireroent  of  an  order.  It  fulfills  none  of  the 
Tequirements  of  a  judgment.  Jt  Is  not  "a 
loal  detvrmlnation  of  the  rights  of  the  parlies 
In  the  action,"  because  It  looks  forward  to  fur- 
ther proceedings,  tIz.  to  the  entry  of  a  judg- 
tnent.  Tbe  order  of  dismiR^ial  was  filed  and 
recorded  at  length  by  tbe  clerk  in  a  book  kept 
In  his  office,  labeled  "Order  Book."  Our  at- 
tention baa  not  been  called  to  any  statute  which 
authorizes  the  clerks  of  district  courts  in  the 
«ate  to  keep  a  reond  called  an  ••Otder  Book." 


Bat  In  onr  view  of  tbe  pracMoe.  If  the  nderin 
qoestion  bad  been  entered  in  the  offidal  n^- 

utes  of  (he  court,  as  would  be  proper  praotfce 
in  a  case  where  such  an  order  Is  made  when 
the  clerk  is  present,  iia  entry  in  the  mfoutea 
would  not  operate  to  change  Its  character  aa 
an  order,  and  transmute  it  Into  a  final  Jndg- 
meot.  We  are  not  called  upon  to  decide  in 
this  case  whether  the  order  of  dismisaal,  if  en- 
tered in  the  ludgmeot  book,  would  constitute 
a  regular  Juasment.  Ko  such  entry  was  made 
as  a  matter  of  facL  But  we  do  not  heaitate  to 
say  thai,  in  our  opinion,  the  practice  of  em- 
bodying in  one  compound  document  an  order 
for  Judgment  and  a  final  Judgment  ia  looee 
practice,  and  should  be  avoideat^  the  profea- 
aion.  Counael  for  appellant  contend  that  lini- 


CIay*s  Dtit..  Vi,  I N.  leqolrhv  decrees  lo  diaooerr 
TflstlDK  Uiie  to  real  property  to  tm  recorded  with 
thf  clerk  of  tbe  countr  In  wblob  It  Is  situated,  but 
li  affected  by  a  failure  to  record  It  In  the  eamewa; 
as  m  deed  would  be  affected  by  a  failure  to  record 
under  the  reKiBtratloo  laws,  the  title  being  good  as 
beCwepD  tbe  partfea  and  as  asalDstall  persons  bav- 
lutf  notice  before  aequMnff  ao  Interest  tbonirh 
tfae  decree  was  not  recorded.  Witter  t.  Dudtqr 
<18BB)  42  Ala.  016. 

80  tbe  rivhtB  of  the  partiea  to  ao  aotton  for  par- 
tltloo  are  fixed  by  tbe  final  decree  therein  and  not 
t>T  itseDrollment.  and  such  a  decree  la  admissible 
In  evidence  In  an  action  of  ejectment  by  a  party 
'«lalm1air  title  under  It  tlionffb  It  waa  not  slffiied 
ana  docketed  until  after  the  oominraeement  of 
tbe  ejectment  suit.  Lrneh  t.  Borne  Gas  JUght  Ooi 
il8e4i4ZBarb.  S91. 

And  the  fact  t&at  a  Judtrtnent  In  partition  sever- 
dnir  a  tenancy  In  otimmon  was  not  alfned  and  filed 
at  the  time  of  the  oommlsBloD  of  a  treepaaa  by  one 
tenant  upon  the  part  allotted  to  anolber  does  not 
affect  the  rlfrht  to  recover  therefw.  The  Judg- 
neot  was  complete  at  the  time  <tf  tbe  conOrniatioo 
«f  the  partition  made  by  the  oonmtiSBlonen,  and  If 
It  waa  Blgned  and  filed  In  time  for  use  at  the  action 
for  trespass  ns  evidence  it  is  soffldent:  7an  Or- 
mn    Pbelps  (1S60'  0  Barb.  BOO. 

S  N.  T.  BOT.  Stat.,  aao,  H 11. 1&  prortdlng  tbat  no 
Sudgmont  eball  be  deemed  vaHd  so  aa  to  authorlae 
any  proceedioss  thereon  until  tbe  record  thereof 
ehall  have  been  signed  and  Bled,  or  affect  any  lands, 
tenements,  real  eatate.  or  ohattela  real,  or  have  any 
firefereoce  aa  against  other  Judgment  eredliora, 
purvbaecrs,  or  mortuagees  until  the  record  thereof 
Ite  filed  and  docketed,  was  Intended  to  define  and 
■aecure  the  Hen  of  Judgments  upon  land  and  doea 
not  apply  to  prooeedinga  and  judgments  fn  rtm  aa 
In  partition  where  the  indgment  la  In  tbe  nature 
4Mt  a  apedflo  decree.  IMd. 

X.  For  the  jnirjKme  of  ertdetMSb 

Itls  to  be  obsemd  tbat  In  a  large  nnmber  of  tbe 
naorn  Id  whicAi  the  aufllcleiioy  of  the  entry  ot  a  Judgw 
nent  ororderlsoonel<lored.eatoept,  perbapsjbrthe 
purpose  of  appeal,  the  question  artsee  as  one  of  the 
admissibility  of  the  juilRment  or  order  for  some 
partl^lar  purpose.  Cases  in  which  tbe  court  baa 
traded  the  question  as  one  ot  tbe  aufloienoy  of  tbe 
entry  for  some  parUoular  purpose,  however,  are 
treated  tn  this  note  under  the  heading  relating  to 
that  purpose,  leaving  such  oases  to  be  here  treated 
<mly  as  are  considered  by  tbe  court  from  tbe  stand- 
point  of  admlsalUll^.  But  tbe  subjects  devoted 
to  the  sulBclency  of  tbe  entry  for  particular  pur- 
poaea  should  be  oonaldered  by  tbe  reader  In  con* 
•ectlOQ  herewith. 

Ibe  general  rule  Is  tbat  a  mere  deotalon  or  dlrecv 
-tkw  to  enter  Judgment  Is  not  a  Judgment  and  ad- 
aMMe  Id  evldeooe  aa  aadk 
I8L.&A. 


Thus  a  mere  minute  of  tbe  proeeedtoaa  of  the 
oourt  taken  by  the  clerk  to  unable  him  to  makeup 
a  record  oontalnlng  do  Judgment  except  the  gen- 
eral entry  "Judgment  for  the  United  States"  Is  not 
evidence  of  a  Judgment  and  execution.  Leverlnge 
V.  Dayton  OaST)  4  Wash.  CCtK. 

And  an  entry  Id  a  t>ook  kept  by  tbe  clerk  of  tfae 
district  oourt  Indorsed  "Judgment,**  "Beoords," 
and,  "Begiater  of  actions  and  Judgment  tx>ok,** 
showing  the  different  steps  in  an  sot  Ion  In  the 
last  of  wbioh  was,  "Judgment  entered  against 
defendants  In  favor  of  plaintiff  for  ^88.60,"  wblob 
waa  without  date,  la  not  an  entry  of  Jodgroeot 
and  la  not  admtaelble  to  prove  a  Judgneat.  Brown 
V.  Hathaway  (1866)  10  Minn.  SCB. 

Though  a  certlfled  oopy  of  doAet  eotrlea  ot  a 
Judgment  by  default  aafollowK  "October  STth  de- 
fendant not  appearing,  and  now  to  wit  after  hear- 
ing tbe  allegation  and  proof.  Judgment  la  hereby 
given  by  default,"  shows  a  sufficient  record 
thereof.  Wilson  v.  Greenwood  (1879)  S  Honst. 
(Del.)  619. 

And  a  declsloD  of  tbe  court  signed  by  the  Judge 
and  filed  among  tbe  papers  of  the  cause  la  not  tbe 
Judgment  of  tbe  court  and  admlmibie  In  evMenea 
as  such  until  entered  of  record  though  indorsed  aa 
a  decree  in  tbe  proceeding.  H^l  t.  Hudaoa  (Un 
20  Ala.  28*. 

Nor  do  the  findings  of  faot  In  a  eaae  upon  wbioh 
no  Judgment  haa  been  entered  oonstltttte  evMeuoe 
In  another  action  of  tbe  facts  found,  thougb  Judg- 
ment baa  been  directed  to  be  entered  tbanoD. 
ChUd  V.  Morgan  (1898)  61  Mlnu.  IKL 

And  the  report  of  a  master  In  cbanoeiT  is  not  ad- 
mlaslble  In  evtdenoe  aa  an  adjudloathm  between 
tbe  partiea  until  tt  haa  beM  accepted  andajudg- 
meat  rendered  npoo  K.  Naah  t.  Bunt  (Wl)  119 
Mass.  2ffr. 

Nor  Is  tberep<»tof  a  referee  Inaanttln  equity 

broiiftht  to  compel  tbe  removal  of  bulldlDBa  plaoed 
orer  the  line  upon  lands  of  an  adjoining  proprietor 
by  mistake  admlsailjle  In  evidence  In  a  subsequent 
writ  of  entry  to  recover  poeaeeilOD  of  such  lands, 
where  the  flndlogB  of  the  reCene  dM  not  pava  taito 
Judgment  because  of  Uie  failure  of  tbe  plaintiff  to 
comply  with  conditions  attached  thereto.  Hunter 
r.  CarroW  (1892)  (N.  U.)  29  AU.  It«p.  QSB. 

And  a  rule  setting  aside  a  Judgment  leoord  wbloh 
baa  not  been  earDlled  or  entered  of  reoord  islnad- 
mlBSltde  In  evidence  to  disprove  tbe  exlstenoe  of 
the  Judiimeot.  McEoIght  v.  Dunlop  (1848)  4  Bart). 
SB;  Croswel]  v.  Byrnes  ilSlZi  9  Johns.  X8T. 

A  decree  In  equHy.  however,  may  be  gifen  In 
evidence  In  another  suit  though  It  haa  not  been 
formally  enrolled.  Bates  v.  Delavan  (USB)  S  Paige, 
a»,8L.ed.TS8. 

Aod  a  final  decree  In  partition  la  edmlsafble  In 
eridenoe  lo  an  action  of  ejeotment  tnnugbtbira 
party  dalmlng  title  under  It,  though  It  wae  not 
aigped  and  dooketednnta  after  tiweginmanoemana 
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liar  ordert.  >'.  «.  orders  of  dismissal  made  upon 
luriediclioaal  grounds,  bare  uoifonnly  been 
beld  final  and  appealable  in  otLer  statesj  This 
is  true.  There  are  many  such  holdings.  Elder- 
kin  T.  ^urbeek,  2  Pinnev.129, 62  Am.  Dec  148: 
Ketekum  t.  Fieeman,%iyiii.  296;  ZoUerv.  Me- 
Donald,  28  Cal.  186;  Bom  t.  Evan*,  80  UIud. 
306,  and  other  cases.  The  grounds  upoti  which 
these  rulings  have  been  placed  is  that  courts  di- 
recting the  dismissal  of  such  cases,  being  wholly 
without  jurt&dictioa  of  the  action,  are  power- 
less 10  enter  »  flnal  judgment  of  dismissaL 
This  reasoning  is  not  quite  clear  to  a  majoi^ty 
of  this  court.  It  Is  conceded  that  in  such  cases 
the  court  possesses  the  requisite  autborlly  to 
decide  upon  its  own  jurisdiction,  and,  further, 
that  Uie  court  has  a  light  to  formally  aonouoce 


of  the  suit,  the  rifrhts  of  the  parUee  to  the  aotton 
for  parUtlon  betnc  fixed  the  decree  and  not  b7 
itt  enroUment.  I^ooh  t.  Borne  Gas  Uffbt  Co.  (1860 
«  Barb.  sn. 

And  a  Judtrment  In  an  action  for  partition  to 
oomplete  at  the  tnne  <tf  tbe  oonflrmatlon  of  tbe 
partltloD  made  tgr  tbe  oomnilsBloneia.  and  If  It  to 
■hrned  and  filed  In  time  tor  use  at  an  action  for 
trespass  upon  tbe  part  allotted  to  him,  brouirbt  by 
one  tenant  against  another,  it  to  auffldent  though 
It  was  not  so  sigoed  and  filed  at  t^e  time  of  the 
eommlsslon  or  the  trespass.  Tao  Ornan  t.  Pbelps 
088019  Barb.  eOOi 

Bo  a  Judgment  of  an  Inferior  court  mar  be  proved 
bj  memoranda  of  the  magtotnite  upon  bto  dooket 
and  the  ptoduoUoo  of  the  original  papers  In  the 
esse  verified  by  hto  tasUmony  when  tbey  show  all 
the  eesenttata  of  a  valid  Jungment  and  no  extended 
record  bad  been  made.  McOrath  v.  Seagrave  (ISSIj 
S  Allen.  44a,  n  Am.  Dec  797. 

And  tbe  entry  of  a  Judgment  on  the  docket  of  a 
Justice  at  Vua  peace  against  the  defendant  Id  the 
aotloD  without  showing  that  It  to  la  favor  of  the 
plalnUfl  to  not  such  a  d^eot  as  to  reader  the  record 
thereof  Inadmissible  as  erldenoe.  Madison  County 
Ct.  V.  Buts  KVm  fl8  III.  66. 

But  a  dooket  entry  of  a  Justice  of  the  peaoe  not 
showing  that  tbe  plaintiff  appeared  on  any  partic- 
ular day.  Bbows  no  authority  to  enter  Judgment 
and  to  not  admissible  to  prove  Ita  validity.  Bed- 
UMl  V.  White  (1872)  25  Hloh.  fiffl. 

And  entries  In  the  handwriting  of  a  Justioe  upon 
s  writ  sod  declaration  returnable  before  him  stat- 
Ing  the  tasups  and  tbe  amount  of  damagea  and  the 
•liema  of  tbe  bill  of  costs  and  an  executloD  count- 
ing on  a  Judsrment  between  the  partln  for  the 
tame  aums,  do  not  »how  a  Judgment  rendered,  and 
are  not  admissible  In  an  action  of  debt  on  Judg- 
ment as  a  substitute  for  proof  of  a  record  where 
there  to  no  proof  of  a  record  onoe  existiRfr  and  lost. 
Davidson  v.  Murphy  (1889)  18  Conn.  218;  Wales  v. 
Smith  (UW  olted  in  note  to  18  Conn.  US. 

Tbe  rule  has  been  laid  down  that  where  the  stat- 
ute requires  Judgments  to  be  entered  and  signed  a 
paper  purporting  to  be  a  Judgment  of  a  Justice  of 
the  peace  which  la  not  signed  by  him  to  properly 
•xifluded.  BiDgle  V.  Weston  {1»0  S8  Ind.  588. 

And  that  where  tbe  statutes  of  a  stoter  state  ex- 
pressly require  the  record  of  a  Judgment  to  be 
signed  by  a  Judge  of  the  court  a  record  of  such  a 
judgment  wbta^  does  not  show  such  signature  to 
not  admissible  In  evidence,  though  attested  in  tbe 
manner  required  by  Uie  act  of  congress  for  tbe  au- 
thentlcatlOD  of  a  Judiiment.  Uorris  v.  Patchln 
(1862) »  N.  T.  891,  88  Am.  Dec.  8U. 

But  In  Bastman  v.  Harteau  (18B0)  U  Wis.  287,  It 
was  held  tmt  tbe  record  of  s  court  to  admissible  la 
evidence  and  Judgment  entered  thneln  to  valid 
though  tbe  Judge  did  not  sign  tiie  reoord  at  the 
end  of  each  day's  proesediags  as  required  by  the 
88  L.  R  A. 


Its  dedsioD  of  the  question  by  aa  order  of  court, 
either  entered  in  its  minutes  or  written  out, 
signed,  and  filed  with  tbe  clerk.  This  authof^ 
ity  being  conceded,  we  confess  our  inability  to 
see  why  tbe  logic  of  tbe  situation  does  not  re- 
quire thai  tbe  court  should  go  one  stepfurther, 
and  cause  Its  final  determination  of  ilie  juris- 
diciional  question  to  be  announced  as  in  cases 
of  its  other  final  determinations,  viz.,  by  the 
entr^  of  a  formal  judgment  of  dismissal.  But 
in  view  of  tbe  numerous  decisions  upon  the 
point  made  in  other  slates,  we  should,  under 
the  rule  Oare  ^eeitit,  feel  bound  to  adhere  to 
tbe  practice  of  not  entering  a  formal  judgment 
of  dismispsl  in  cases  where  the  dismissal  ie 
made  on  jurisdictional  grounds,  If  we  thought 
that  the  cases  cited  from  other  stales  wete  itt 


VisDonsla  statute  in  force  in  IBIS,  the  iwovlalaBB 
thereof  b^g  dtreotory. 

And  m  Dean  v.  Stone  (im)  (OUa.)  SB  Pao.  Hep. 
BITS,  a  transcript  of  a  Judgment  of  a  oourt  of  an- 
other state,  duly  authentioated  by  the  proper  of- 
ficers, waa  beld  to  be  admissible  in  evldeooe  thomrti 
it  did  not  fibow  tbat  the  Judgtaent  was  signed  br 
tbe  presiding  Judge  as  required  by  law. 

So  the  failure  of  the  Judge  to  attach  bto  slgnatof* 
to  the  Journal  entry  of  a  Judgment  of  another 
state  was  bdd  not  to  render  a  oerttfied  copy  thereof 
Inadmissible  In  evldeooe,  in  Bttohfa  v.  Carpenter 
(U9US  Wash.  512. 

And  lo  Aiosworth  v.  Territory  (1887)  8  Wariu 
Terr.  270,  U  was  held  that  Journal  entries  of  the 
forfeiture  of  a  ball  t>ond  are  not  rendered  ineOest- 
.Ive  as  evidence  of  (be  forfeiture  by  the  failure  CC 
tbe  Judge  to  sign  the  entry,  and  that  a  signature  of 
the  Journal  at  the  end  of  the  term  to  a  sulBdeot 
signature.  • 

Tbe  rule  adopted  In  Maine  tothatuntatbaraiMMI 
to  made  up  and  extended,  tbe  docket  to  tbe  reoord, 
and  to  proper  evidence  of  tbe  J  udgment.  Dnvk  T. 
Smith  (18871  79  He.  8U;  Florae  v.  Qoodrloh  (18S9) « 
Me.  178. 

Thus  a  suit  on  a  bond,  given  for  the  proeecutfoik 
of  a  proceeding  In  wror.  will  not  fall  because  the 
reoMd  of  the  origtoal  Judgment  sought  to  be  re- 
versed has  not  been  completed,  where  tbe  olerVs 
docket  contains  entries  of  all  the  proceedings  dur- 
ing tbe  progress  of  tbe  ault  affording  all  tbe  data 
required  to  oomplete  the  reoonL  Pleroe  v.  Qood- 
rlch,  aiqtra. 

And  when  the  prevailing  party  to  an  appeal  neg- 
lects to  furnish  copies  of  tbe  papers  neoeas&ry  to 
make  up  an  extended  record,  the  clerk's  doiAiBt 
showing  an  entry  of  the  amount  of  debt  and  oasb 
recovered  may  be  admitted  In  evidence  In  an  actkn 
upon  a  recognlsanue  taken  to  prosecute  the  ap- 
peal as  a  reoord  of  tbe  Judgment,  though  the  time 
baa  elapsed  within  whloh  the  papers  oooU  be  filed 
to  autborlse  tbe  oleA  to  oomplete  the  record. 
Leathers    Oooley  (UOO)  49  He,  887. 

In  State  v.  Bobbins  (1888)  (He.)  SNewSug.  Beew 
170,  however.  It  was  held  that  an  extended  record 
of  a  case  made  by  a  deceased  clerk  to  not  aflmissi 
lOt  as  evidence  when  not  signed  by  him. 

So  it  to  not  necessary,  under  Oonn.  Oeo.  Stat.,  p. 
UO,  1 84,  providing  that  when  a  suit  has  been  heard 
snd  determined  by  any  Justice  of  the  peace  who 
shall  have  negleoted  to  make  np  a  record  of  the 
same,  hto  files  and  minutea  thereof  tbaU  be  adaii»- 
Bible  as  evirtenoe  tn  all  aoUons  brought  on  sdA 
Judgment  after  hto  decease  or  removal  from  tbe 
state,  that  the  minutes  should  be  technically  full 
and  accurate.  If  they  sattofy  the  triers  that  a  Jud*> 
mant  ot  a  certain  amount  was  aetually  renJeraa 
tbeyaresofllclent.  West  v.  Hayes  (1884)  U  Oonn  J81 

Anil  PasPhal's  Texas  Dig,,  arts.  4710,  SOSt,  roq air- 
ing Judgments  and  deoracs  relating  to  land  te 
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point  here.  After  a  reheariog,  and  upon  fur- 
ther coDflideratioa  of  the  point,  a  majority  of 
the  members  of  this  court  are  of  Ibe  opinion 
that  the  cases  cited  are  not  precedents  which 
can  be  followed  In  this  state.  The  leading 
Minnesota  case  upon  the  question,  Boss  v. 
Evans,  80  Minn.  206,  slates  the  firound  of  the 
rule  as  folluns:  "No  costs  were  allowed  or 
were  taxable,  and  no  further  action  of  the 
court  was  required."  This  language  would 
Iw  wholly  inappropriate  as  applied  to  a  case 
arlaing  In  this  state.  Under  a  statute  of  this 
fliale  expressly  dealing  with  cases  of  dismissals 
for  want  of  jurisdiction,  further  action  Is  re- 
quired at  the  bands  of  the  district  court,  and 
costs  in  such  cases  are  exprf^ssly  allowed  to  the 
party  procuring  the  dismissal.  We  ihtok  that, 
■t  the  time  the  cases  cited  from  Wtsconsin, 


be  recorded,  la  not  InteDded  to  abeoluteir  pro- 
hibit ttaetr  iDtroduotlOD  Id  evidence  until  re- 
oorded,  but  merely  to  appir  the  aystem  of  ree- 
iBtratloii  to  them  and  to  deny  tite  right  to 
broduoe  them  In  evidence,  unleas  they  ere  ahown 
to  be  registered,  or  it  to  made  to  appear  that  as  be- 
tween the  parties  -they  are  admissible  under  tbe 
geaetal  restotratlon  laws  without  reglBtratlOD. 
Thornton  v.  Murray  a878)  60  Tex. 

Obleotiou  to  the  admfsaloD  of  a  docket  entry  aa 
erldeooe  Instead  of  a  oopy  of  a  Judgment  must  be 
made  when  it  la  offered  or  It  will  be  resarded  aa 
walTfd.  FltsslbbonT.  Brown  tiasnc  He. 

XT.  TO  preoent  onOaf  erot  attaeh. 
Tbe  failure  of  tbe  clerk  to  sign  a  Judfrment  upon 
the  entry  thereof  Is  notauch  an  irregularity  as  wilt 
eoableathird  person  toaaaert  Its  InTnlldlty  on  that 
gronnd.  Artisan's  Bank  TMedweQ  (IMO)  M 
Barb.  ta. 

And  a  Judgment  entered  before  the  time  to  plead 
has  expired  is  Irregular  but  not  void,  and  while  It 
might  be  set  aside  on  motion  or  by  prooeedlngs  lo 
error.  It  knot  subject  to  collateral  atta^  Wtch- 
•Q  V.  Aten  (lt«7)  87  Kan.  83. 

And  a  Judgment  by  oonferalon  not  entered  within 
a  reasonable  time  after  flUng  of  tbe  statement  Is 
not  void  under  Iowa  Code,  I requiring  Judg- 
ments to  tw  entered  **  forth vltb. "  tMit  yotd- 
able  only,  and  eanoot  be  collaterally  fanpeaehed 
by  a  party  tbemto.  Burchett  T.  Casaday  (1B6S)  18 
Iowa,8U. 

But  a  record  of  a  Judgment  by  contemlon  show- 
ing It  to  have  been  mdoned  upra  tbe  statement 
for  oonfeasloa  and  docketed  before  an  asslgnmeBt 
by  Urn  Judgment  debtor  for  the  benedt  of  credi- 
tor^ where  lo  fact  It  was  not  so  Indorsed  and  en- 
tered until  more  tban  six  months  after  tbe  filing 
of  tbe  alignment,  may  be  properly  atteolted  In  an 
action  by  the  asstgoee  to  determine  an  advene 
claim  to  lands  BssfgDed.  Hunter  v.  Cleveland  Co- 
operative Store  Co.  (188t)  SI  Hinn.  008. 

A  docket  entry  In  an  action  of  replerin  showing 
that  a  (trlnl  was  bad  and  that  Judgment  was  ren- 
dered against  tbe  defendant  for  the  property 
claimed,  without  any  Bnding  as  to  ita  value  or  that 
tbe  plaintiff  to  entitled  to  posaeoion  or  BBneeemeot 
iif  damages  and  no  order  for  the  delivery  of  ibe 
property,  to  not  a  Judgment  which  can  be  regarded 
■a  vaUd  In  a  oollatetal  action.  Beemk  t.  Wylie 

iis»)iswia.  as. 

XIL  To  eumtlttae  a  bar  to  another  acHon. 

Tbe  entry  of  a  Judgment  Is  usually  deemed  neeae- 
mry  to  make  It  eSeotlve  u  abar  to  another  ae- 
lion  for  tbe  tame  cause. 

Thus  In  Ollpairick  y.  Ollddeo  a880)  IBS  Ue.  SOI,  It 
was  said  that  In  chancery  practice  proceedings  are 
not  regarded  aa  at  an  end  until  tbe  final  decree  of 
18  L.  R.  A. 


Minnesota,  and  California  were  decided,  no 
similar  statute  bad  been  enacted  lo  either  of 
the  states  mentioned.  Section  6JD4,  Comp^ 
Laws,  reads:  "When  an  action  is  dismissed 
from  any  court  for  want  of  jnrEsdiclioD,  or  tie- 
cause  it  has  not  been  regularly  transferred 
from  an  inferior  to  a  superior  court,  tbe  costs 
must  be  adjudged  against  the  party  attempting 
to  institute  or  bring  up  tbe  action."  Two  fea- 
tures of  this  statute  deserve  a  special  notice: 
First,  It  applies  to  cases  originating  In  the  dla- 
trict  courts,  aa  well  as  those  begun  In  conrti 
iDferlor  to  that  court;  second,  the  right  to  en- 
ter judgment  for  costs  depends  wholly  upon 
the  antecedent  nitlng  that  tbe  court  ia  without 
jurisdiction  of  tbe  case.  In  such  cases  it  is 
obvious  that  the  right  of  the  prevailing  party 
to  haTB  judgment  entered  In  bu  favor  for  costs 


the  court  baa  been  signed  and  enrolled.  Ittbenber 
comes  a  matter  of  reoord,-oan  tw  pleaded  In  bar 
or  estoppel,— execution  can  issue  upon  It  and 
there  caa  be  no  rehearlnii  on  motion  or  petition* 
the  only  remedy  being  by  bill  of  review. 

And  In  Bode  r.  New  England  Inveatment  Co, 
(1800)  1 N.  Dak.  in,  8  Dak.  4D9.  It  was  held  that  ab 
order  ovemiimg  a  demurrer  to  an  answer  and  sus- 
taining a  demurrer  to  a  complaint  upon  whicb  no 
Judgment  waa  entraed  is  not  a  final  Judgment  upon 
the  merits  wblob  will  oonetltnte  a  bar  to  another 
action. 

As  to  entry  of  ordera  Bustalolng  or  overroHnff 
demurrers  for  the  purpose  of  appeal,  see  supni. 
under  beadlug,  OrdenforSudgmmU 

But  tbe  mere  failure  of  tbe  elerk  to  sign  a  Jndg^ 
ment  will  not  prevent  It  from  being  a  bar  to  a  snb* 
sequent  action  for  tbe  eame  cause.  Z^thgoe  r. 
Lytbgoe  il8H)  78  Hun,  147. 

So  a  determination  by  tbe  Justice  of  tbe  peace  Is 
not  a  bar  to  a  second  action  for  tbe  same  cause 
where  he  omits  to  enter  Judgment  therein.  Toong 
V.  Rummell  (1848)  ft  Hill.  SO  (1844)  7  HIU,  603;  Beoa- 
way  V.  Bond  (18B0)  2  Pinney.  448, 64  Am.  Deo.  147. 

Or  where  be  falls  to  enter  Judgment  therein  with- 
in tbe  time  limited  by  sUtote  after  Its  subrntsslo* 
to  him.   Bloomer  V.  Merrill  (18B6>  1  Daly.  48B, 

And  where  tbe  court  Intimates  an  opinion  against 
a  party  In  a  case  tried  before  it,  who  thereupon 
withdraws  tbe  suit  aud  pays  cost,  it  to  a  mere  dl^ 
continuance  of  the  suit  and  will  not  bar  another 
action  for  the  same  oausei  Jones  v.  Walker  lUBT) 
6Torg.4». 

And  a  mere  memorandum  made  by  the  Justice 
and  handed  to  bto  clerk  for  entry  In  form  open 
the  docket,  which  was  never'  done  and  the  memo- 
randum  not  preserved,  does  not  eonstltnte  a  Judgw 
ment.  Benaway  v.  Bond,  supra. 

In  Fetter  v.  Uulllner  (1807)  2  Johna  181,  bowCTer, 
tbe  failure  of  a  Justice  of  the  peace  to  enter  Judg- 
ment on  a  verdict  of  a  Jury  rendered  In  an  action 
tried  before  blm  waa  told  not  to  prevent  tbe  d^ 
termination  thereof  from  being  a  bar  to  another 
action  for  the  aame  cause,  tbe  vwdlct  being  re* 
garded  as  the  final  determination  of  the  case. 

But  In  Dunlap  v.  Robinson  0801)  12  Ohio  St.  080^ 
it  waa  beld  tbat  a  verdict  in  an  action  before  a 
Justice  of  the  peace  upon  whicb  be  tailed  to  enter 
Judgment  for  a  period  of  ten  montha  will  not  con- 
stitute a  bar  to  a  subsequent  action  for  tbe  same 
cause,  snob  negleot  toenter  tbe  Judgment  effeoting 
a  dtaoonttuDanoe  of  the  action. 

Tbe  fact  that  a  Judgment  against  a  party  upon  a 
default  made  during  bis  lifetime  was  entered  after 
bto  death  will  not  affect  it  as  a  bar  to  another  suit 
for  the  same  cause  oS  aotlon.  Held  v.  Holmes  (1818) 
127  Haas,  an, 

8o  in  tbe  early  ohanoery  praotloe  In  Bngtaiud  a 
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depend!  entirety  upon  the  legal  vDliditv  of  the 
dismisBal.  On  appeal  from  Bucb  a  juagmcct. 
it  certainly  would  be  reversed  where  it  ap- 
peared that  the  dismissal  waa  error.  The  stat- 
ute detines  a  jutigmeDt  aa  follows:  "A  judfc- 
meat  is  the  final  determiDatioo  of  Ibe  ri^ta  of 
the  parlies  Id  the  aclioo."   Comp.  IjawB, 

?i  5024.  But  the  term  "judfrment"  fa  often  us<^ 
D  different  Beoses,  and  it  does  not  necessurily 
aigaify  a  final  determfaation  of  the  rights  of 
the  parties.  A  judftmeot,  nithfo  the  meaning 
of  the  appeal  law,  may  be  final  which  does  not 
attempt  to  pass  upon  the  issue  or  upon  the 
mwita  of  Ibe  coDtroveniy  between  the  parties. 
This  well  settled  rule  Is  stated  in  Hayne  on 
New  Trials  and  Appeals  (paiie  665)  as  follows: 
"The  judgment  la  Anal  U  It  disposes  of  the  ao- 


daoree  which  was  not  signed  and  enrolled  could 
not  be  pleaded  as  a  bar  to  a  sutieequent  aoUon  (or 
tlia  same  cause.  Anotiyiiious(17SD8Atk.80l^,Elii< 
ser    Klosey  (17H)  S  Ves.  Jr.  ffiT. 

The  reff1fltrar*8  mlautes  of  a  decree  dlsmlBSlDfr  a 
bill  weie  not  pleadable  In  t>ar  to  another  suit 
teouffbt  (or  tfais  same  matter  the  minutes  bemgt 
baterideDOOOftbeJudirmeDtof  tbeooart.  Oiarles 
T.  Bowler  aTBS)  t  Bro.  P.  C.  MS. 

But  in  New  York  an  ezemplltloatlon  of  a  bill, 
annwer,  and  decree  tn  chancer?  Is  Bufflcleot  to  show 
a  matter  therein  determined  to  be  ra  judieala 
vllhout  showing  an  actual  enrollment  of  the  de- 
oree.  Wfnans  t.  Dunham  ,1880}  6  Wend.  47. 

ThoDsrh  a  decree  In  a  former  suit  between  the 
same  parties  cannot  be  pleaded  In  bar  until  It  is 
signed  and  enrolled.  It  may  be  Insisted  upon  by 
war  of  aiawer.  Davone  v.  Fanning  (1818}  1  Johns. 
ClLl9e,lL.ed.BUL 

And  the  rale  that  a  decree  must  be  enrolled  be- 
fore It  can  be  pleaded  in  bar  of  a  second  suit  for 
the  same  cause  applies  only  to  a  case  of  a  bill  and 
oross-trtll  and  Is  not  appUoable  toaease  wbeietbe 
Wll  is  filed  to  Impeach  a  decree  on  the  oronod  of 
fraud.  Peaise  r.  Dobtoaon  asOS)  L.  R.  1  Eq.  «1, 14 
Week.  Rep.  m,  86  L.  J.  Ch.  110. 18  L.  T.  N.  B.  619. 

And  a  rerdlot  for  damages  to  be  rrieaaed  upon 
certain  conditions  la  ooootualTO  as  to  the  same  mat- 
ters oomlng  dlieotlr  in  guesUon  In  snotber  suit, 
upon  (he  parties  and  their  privies,  though  Judg> 
mont  was  not  entered  upon  the  verdict  because  of 
the  performance  of  tbe  oondltlona.  Estep  v. 
Hntdiman  (XSM)  14  8erg.  ft  R. 

And  white  geoeraUr  a  Judgment  m  ust  be  entrnd 
apon  the  verdict  In  order  to  malce'lt  operate  as  a 
bar  to  a  future  action  for  the  eame  cause,  the  rale 
does  not  appir  wbeie  both  parties  trest  the  verdict 
■a  serving  tbe  ofDoe  of  a  Judgment,  espeofaiUr . 
where  the  record  shows  that  Indulgence  upon  the 
verdict  was  stipulated  for  at  the  time  It  was  en-  \ 
lered  and  In  fact  granted  and  there  Is  nn  mirges- 
tlon  that  tbe  verdict  waa  ever  set  aside  or  modiflo'I 
or  that  there  was  anr  <nder  for  an  arrest  of  Judg- 
ment. Websterr.  Dundee  Hortg.ftT,  00.(1888)  08 
Oa.2Ta. 

Cases  as  to  the  effect  of  a  verdict  without  Judg- 
ment generally  have  been  omitted  from  this  note 
aa  not  witldn  its  sonpe,  tbe  two  above  set  forih 
bavins  t>een  Included  because  in  them  tbe  verdict 
served  or  was  treated  by  the  paniea  aa  aervlns  the 
oBoe  of  a  Judgment. 

Xm,  Judgmonti  cfjtutttm  of  Che  psaes. 

Decisions  with  relation  to  theentry  of  Judrnients 
of  Justices  of  the  peace  In  wbicb  the  rules  luid 
down  are  general,  and  apply  to  tbe  other  subdlvls- 
toos  of  tbls  note  will  be  found  respectively  under 
tbe  headings  to  which  they  apply- 

Thus  as  to  the  effect  of  an  entrr  of  Judgment  br 

asua  A. 
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titiD  or  proceeding  in  wblcbHImade  io  far 
as  the  court  which  made  it  is  concerned,  with- 
out reference  to  tbe  qui-slion  whether  the  claims 
of  tbe  parlies  may  not  be  litigated  in  some 
other  action  or  proceeding."  If,  then,  snch 
an  odjudication  Is  a  final  judfroieot,  it  must, 
we  think,  logically  follow  that  it  should  be  en- 
tered of  record  in  tbe  manner  provided  by  tbe- 
statute  for  tbe  entry  of  all  other  final  jadg- 
meniB,  viz.  by  an  entry  of  Judgment  tn  the 
judgment  book.  Oar  position,  tberefore.  la 
that  in  tbls  class  of  cases,  as  in  other  cases  of 
dismif^sal,  there  should  be  a  formal  Judgment 
entered,  embracing  an  adjudlcalloD  of  dismla- 
ml,  as  well  as  for  coats  Id  favor  of  tbe  prevail- 
ing parly.  Such  a  judgmeot  would  authorize- 
•n  execution,  and  would,  when  docketed,  be- 


a  JusHoe  of  the  peace  on  bis  rlvht  to  subsequently 
change  tbe  Judgment  rendered,  see  m^pnt,  under 
heading,  ftor  the  jmrpute  of  ttrminattao  Vie  power 
of  Me  court  fo  oftonge^ 

As  to  the  necessity  of  an  offlclsl  signature  of  ai» 
entry  of  Judgment  by  a  Justice  In  bis  docket,  see- 
nqmi,  under  faeadbig.  SlOnottirv  af  fudgmmt  or 
record. 

As  totbeauflMencyof  anentry  of  Judgment  by 
a  Justice  to  render  it  admlsBlble  in  evidence,  aee- 
tupra  heading.  For  the  purpoM  of  evtdenee. 

And  as  to  the  suflclenoy  of  such  entry  to  make 
tbe  Judgment  a  bar  to  anottieraoani  bn-tbeaanie 
cause,  see  sivra,  heading.  Zb  eotuCftuto  a  bar  to  on- 
other  aetiuH. 

a.  tTpon  $kbmimton. 

A  Justice  of  the  peace  is  nsoally  regalicd  br  stat- 
ute to  render  Judgment  wltbln  a  speetIM  time, 
usually  four  days,  after  the  submission  of  the 
cause  to  blm, 

niere  are  numerous  esses  hoUlnir  thai  a  failure 
to  render  Judgment  within  the  time  prescribed  de- 
prives tbe  Juittloe  of  Jurladlctlon  to  subsequently 
render  H,  wblidi  have  been  omitted  as  retarrtng 
dlBtlnotly  to  the  i«ndttton  and  not  ttaeentir  oftbe 
Judgment. 

Where  the  statute  requires  both  the  rendltfc» 
and  entry  of  the  Judgment  withlo  a  prescribed 
time.  It  has  been  held  generally  that  a  failure  to 
render  Judiimeot  withlo  the  time  limited  deprlvea 
the  Justice  of  Jurisdiction  and  renders  a  Judirmeot 
subsequently  entered  a  nullity.  Wtaeman  v.  Fana- 
ma  U.  Co.  n887>  1  Hilt.  800:  Watwrn  v.  Davis  fM88ll» 
Wend.  871;  Berrian  v.  Olmstead  (18651 4  B.  D.  Smitb, 
270;  Burton  v.  HcQregor  (18S3)  4  lod.  GBOG  Harper 
V.  Albee  <U80)  10  lowa,  889. 

So,  la  Baton  v.  EVencb  (1878)  88  Ohio  8t.  88B,  It 
was  Isaid  that  the  statute  (OhIoJusUce'sOunrt  Act. 
1 10?),  limiting  tbe  time  wltbln  whlota  a  Justice  must- 
enter  his  Judgment  H  idear  and  speotflo  and 
peremptory  and  tbe  power  of  the  Justioe  must  bS' 
measured  by  K. 

And  Sunday  is  not  (o  be  excluded  In  omnpnttng 
the  statutory  time  within  which  a  JuiitlGA  must  en- 
ter a  Judument  io  an  aoilon  sutKnltted  to  Urn. 
Btesell  V.  Blescll  ilSdlf  11  Barb.  00. 

But  the  atatutory  limitation  of  time  for  tbe  ren- 
dition and  entry  of  Judirniont  by  a  Justice  being 
deeluncd  Ibr  theconvenionoe  and  proiecilon  of  the 
parties,  mav  be  wHlved  by  them,  and  where  they 
stipii  Inte  that  more  time  may  be  uiken,  it  may  prop- 
erty lie  done  at  any  time  within  the  stipulated  ex- 
tension.  Barnes  v.  Badger  tWn  41  Barb.  96. 

But  such  astipulation  la  void  for  lndefinit«Qeas  if 
no  time  Is  fljced,  and  when  made  by  an  attorner 
his  authority  to  make  It  must  be  shown.  Flyun  v. 
Hanoock  (1887)  M  Unn.  86& 

Where  tbe  statute  UmlU  tte  tline  for  Ow  vsndl- 
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oome  a  leo  upon  leftl  estate  to  the  unouot  of 
the  costs;  and.  moreover,  on  appeal  from  such 
a  judKmeot,  the  conit  of  review  could  dispose 
of  all  quesilons  to  the  case  on  one  appeal.  On 
the  oiner  hand,  two  appeals  might  become 
necessary,— one  to  settle  the  question  of  the 
validity  of  the  dismissal,  the  other  to  settle 
questions  of  costs  alooe. 

We  tbink  that  an  order  of  the  district  court 
dismissioK  an  actioo  or  an  appeal  for  want  of 
jurisdiction  is,  in  effect,  when  construed  in 
the  liithtof  the  statute- authorizlog  a  judgment 
for  costs  in  such  cases,  equivalent  to  an  order 
for  the  entry  of  a  formal  judgment  embiacing 
a  dismissal  snd  costs,  and  that  such  orders 
should,  in  slrictnesB,  direct  the  entry  of  Such 
judgment  In  terms.   When  such  an  order  is 


entered  or  filed,  fcvmal  judgment  thereon  can 
be  eoteied  without  further  action  of  the  court 
or  judge.  It  Is  well  settled  that  orders  for 
judsmeot  are  net  appealable  orders.  Lanib  T. 
McCanna,  14  Minn.  518 (Gil.  886);  Rodgintn. 
Heanejf,  15  Hiao.  185  (OIL  143);  Thiyrp  r. 
Lorent,  &4  Minn.  860.  Our  conclusion  is  that 
in  this  state  an  order  ot  the  district  court  di- 
recting a  dismissal  Is  one 'which  looks  forward 
to  ana  requires  the  entry  of  a  formal  judg- 
ment, and  therefore  is  not  an  appeald>le  order 
under  the  sutute  regulating  appeals  to  tbla 
court.  The  statute  does  not  make  such  an  or- 
der appealable  in  terms,  and  it  is  quite  clear 
that  an  order  which  is  the  heals  for  the  entry 
of  a  formal  judgment  cannot  be  construed  as 
an  order  which  "prevents  a  judgment  from 


tlOB  of  the  Judgment  only,  however,  without  to- 
ol ad  Id  k  lu  enH7,  the  eolry  is  r^rarded  as  a  clerical 
mat  wbloh  can  be  done  at  aoy  time,  and  even  wtien 
both  acts  are  looluded.  as  in  the  New  York  statute, 
the  rule  was  adopted  in  Hall  v.  Tuttle  080)  S  Hill, 
88,  ffi  Am.  Deo.  882,  and  seems  to  have  been  since 
followed,  Rt  least  In  New  York,  that  so  far  as  the 
act  of  entry  fg  oonoemed  the  statute  is  dinctory 
only,  and  that  ibe  mere  omlssloo  to  enter  a  ]adg- 
ment  duty  rendered  does  not  Invalidate  It  and  is 
not  a  vroond  forxeversaJ. 

^iiB  In  Ibe  entry  and  reoordlng  of  a  Jndff ment 
w  hecher  It  t>e  done  by  the  cleric,  as  In  the  New  York 
distTlct  court,  or  by  the  Justloe  of  the  peace  Um- 
■elf  as  is  done  la  JostloelB  oourts  generally.  Qua  re- 
quirement Is  from  the  ministerial  chaiaotCT  of  the 
act  merely  directory  and  may  be  validly  per- 
formed after  the  expiration  of  the  time  within 
which  the  Judgment  Is  required  to  be  rendered. 
DaltOQ  V.  Longfalln  (in?)  4  Ahb.  N.  C 187. 

And  his  omtasfon  to  make  an  entry  of  judsmeot 
precedlnir  the  atatement  of  the  amount  will  not 
render  the  entire  proceeding  a  nulUty,  as  the  mak- 
ing of  such  en^  Is  a  mere  ministerial  act. 
Stephens  v.  Bantee  lUm  #  N.  T.  80^  levening  61 
Bart>.68t 

Nor  will  the  failnreof  a  Jnatloo  of  the  peaoe  to 
enter  on  his  docket  a  minute  of  a  fine  Imposed 
upon  a  delinquent  Juror  on  attachment  issued 
agnlnat  him  affect  the  validity  of  the  conviction.  2 
V.  T.  Rev.  Mat,  Ml,  187,  requlrlnganoh  entry  being 
directory  only.  Kohblos  v.  Oorham  (UK)  At  Barb. 

So  In  Bvarts  V.  Klebl  a88»  U»  N.  Y.SM,wb1ob 
wMan  aothio  against  a  Justice  for  failure  to  reo- 
rder and  enter  Judgment  witbin  four  days  of  the 
Bubmtaeion  of  the  cause  to  talm,  a  distinction  was 
drawn  between  the  rendition  and  the  entry  of  a 
Judgment  but  the  ease  was  deehled  upon  other 
grounds. 

This  doctrine  was  eritlolsed  In  Itiroea  v.  Badirer 
lieBT)  41  Barb.  tB.th3  court  by  Muson,  X,8ayloii: 
**I  am  at  a  lose  to  asoertatn  bow  any  court  can  saj- 
that  the  leglslalure  Intended  that  the  first  should 
be  mandatory  and  the  second  dlreotory**  bat  wu 
adbexed  to  la  the  subsequent  cases,  and  Ins  been 
ezteoBi  rely  adopted  In  the  other  states. 

Tbue  a  Justice  of  the  peace  acts  ministerially  and 
not  JudlclaOy,  in  makmg  up  and  eompleUne  the 
record  of  easss  tried  before  bim  and  may  do  so  at 
any  time,  even  after  bis  oommMon  bad  expired. 
Matthews  v.  Booghton  dSHi  11  He.  877. 

And  a  Justloe'a  judgment  which  waa  rendered  and 
eoterpd  upon  bis  mlonles  by  the  Justice  is  not  ren- 
dered Invalid  beeaose  It  was  not  transoilbed  upon 
bis  docket  wltbln  the  statutory  period.  Baunders 
T.  Tloca  Iffg.  Co.  0878)  £7  Uc^  SKI:  8  wain  v.  Gild w 
(18BD  a  Miss,  m-,  Walrod  v.Sbuler  (1818)  SN.Y. 
IM. 

AAdHiob.  Oomp.  Laws,  1 88B0,  requiring  Justices 
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of  the  peace  to  keep  a  docket  and  enter  Judgmeuta 
rendered  by  them  therein,  is  directory  only  and  tta» 
validity  of  a  Judgment  Is  not  atrected  by  non>oom- 
pliaooe  therewith.  Hlokey  v.  Hinsdale  (ISMt)  8 
Mlcb.Mr.77Am.Oeo.4Sa 

The  statute  is  subetantlally  oomplled  with  where 
Judgment  la  rendered  and  publicly  announced 
wltbln  the  prescribed  time  though  tbeclerloal  work 
of  entering  It  on  the  docket  Is  not  completed  until 
afterwaidi.  OonweU  v.  KiqrkendaU  0888)  »  Kan. 
TO7. 

If  It  appears  that  every  fact  has  been  found 
wbloh  la  necessary  to  the  right  to  have  Judgment 
entered,  and  the  entry  made  was  intended  as  the 
final  act  of  tlie  oourt  applying  the  law  to  the  facta 
nothing  remaining  but  tlie  clerical  dut?  of  enter- 
ing up  final  Judgment,  the  Judgment  tbonjA  Ir- 
regular  and  luformal  will  be  sustained.  Swaln  v. 
Ollder,  Mpra. 

But  It  is  not  enough  that  a  Justloe  of  the  peace 
decided  a  ease  In  Us  own  mind  within  thetour  days 
limited  by  law,  he  mut  also  declare  it  by  some  of- 
Ocial  act  such  as  indorsing  an  entry  or  minute  of 
his  deoislon  upon  the  prooess  returned  before  bfcD 
from  wbldi  tbe  elerk  dockets  or  regist^sa  the 
Judgment.  Seaman  v.  Ward  (1858)  1  HUt.  K 

Thus  an  entry  by  tbe  Justice  ot  the  pence  upon 
bis  docket,  made  upon  the  return  of  a  certiorari, 
that  on  donurrertotbeplea  In  abatement  bede- 
clded  that  tbe  plea  was  snlBotont  and  dbobarBod 
tbe  defendant  noting  bis  costs  on  tbe  margin,  does 
not  constitute  a  Judgment  wblcb  could  be  sinned 
or  reverse*).  Nellts  v.  Turner  |1647)  4  Denio.  863. 

And  tbe  entry  by  a  Justloe  upon  bis  minutes  of  a 
verdict  for  defendant  returned  before  Um  and 
"Judgment  for  oosta  agnfnet  plaintiff,"  putting 
down  tlw  itema  of  oosta,  butomftting  one  Item  and 
CHlllngto  add  the  Items,  and  afterwards  forming  a 
mental  oonoluslcm  aa  to  tbe  amount  and  annoonc- 
Ing  to  tbe  socccasful  party.  Is  not  a  suttdent  entry 
of  Judgment:  and  when  after  tbe  ezplratton  of  four 
daya  be  enters  the  otfaer  Item  and  adds  them  up  it 
eonntltutes  an  entry  at  the  latter  time  and  renders 
the  Judgment  void  as  aot  having  been  rendered 
forthwith  aa  required  by  statute.  Putnam  t.  Tan 
Allen  0887)  46  Hun,  498L 

And  an  entry  on  the  docket  showing  that  tbe 
defendant  was  tried  and  that  be  was  fined  a  desig- 
nated sum  wltb  ooets  does  notconatltute  a  Judg- 
ment or  autborlae  tbe  oommltment  of  tbe  tlefend- 
ant.  Jeffries  v.  HoNamani  (1074)  a  Ind.  14& 

But  tbe  failure  of  a  Justice  of  the  peace  to  enter 
a  Judgment  In  bla  docket  as  required  by  statute 
will  not  invalidate  It  when  be  has  Indorsed  upon 
hb  minutes  a  memorandum  entitled  in  tbe  oanae 
"Judgment  for  plaintiff**  In  a  tpeelOed  sum  stating 
the  amount  of  damagea  and  oostsseparately,  Vlsb 
V.  Bmerson  (1871)  44  N.  7. 878. 

And  an  entry  on  tbe  minutes,  "6th  damagea  $80- 
14^"  la  suiBelant  to  oooatituta  a  Judgmsot,  Uw 
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wuich  an  appeal  might  be  taken."  Ourvicff  ot 
the  mattor  is  (hat,  upon  appeal  from  a  judr- 
ment  of  dismissal  embracing  the  costs,  it  would 
he  the  duty  of  this  court  to  review  tbe  dis- 
mi»BaI  upon  Its  meriis,  as  well  as  any  question 
connected  with  costs  which  mipbt  properly  ap- 
pear upon  tbe  face  of  ttie  judgment  record. 
Tbe  supreme  court  of  Houlb  Dakota  has  re- 
cently bad  occasion  to  decide  tbe  precise  ques- 
tion We  are  discussing.  There  the  appesl  was 
taken  from  a  judgment  after  the  dme  for  an 
appeal  from  an  order  had  expired.  The  dfa- 
missal  of  tbe  circuit  court  of  an  appeal  taken 


from  a  Justice's  judgment  was  made  upon  juris- 
dictional grouDoa.  and  tbe  order  of  dismissal 
was  followed  by  an  entry  of  Judgment,  from 
wbich  the  appeal  was  taken.  The  case  it 
particularly  in  point  because  It  arose  under 
the  identical  statulcs  wbicb  are  in  force  in  this 
Btate,  and  ira  facts  are  on  all  fours  wiib  tbose 
in  the  case  at  bar.  Movaer  v.  Palmer,  3  8. 
Dak.  466.  Tbe  time  for  appeal  frcm  tbe  order 
of  dismissal  bad  expired  before  the  appeal 
was  taken,  and  the  learned  court  expressly 
held  tbat  the  appeal  was  from  a  Judgment, 
and  not  from  the  order.    The  court,  after  bold- 


return  stating  that  ibe  94.60  was  entered  m  ooat 
Ooodrlcb  V.  SulUran  (1878)  1  Thomp.  &  C 191. 

So  an  entrr  to  a  Justice^  docket.  "Tbe  court  la  of 
tbe  opinion  tbat  tbe  plaintiff  bas  no  cause  of  action, 
Judffoient  atnilnst  the  plalntlfl  for  costs  of  suit, 
«osts  $18  81.*'— is  a  valid  Judgment.  Nett  r.  Senre 

<ini)X8wiB.aBaL 

And  an  entry  by  a  Juatloe  that  he  had  no  Jmrto* 

diction  of  the  case  "therefore  plaiotlfr  for  oosts** 
thoush  not  formal,  la  a  substantive  Judgment. 
Kase  y.  Best  (lent  16  Pa.  101, 113  Am.  Dec.  m. 

Bo  one  stating  tbe  names  of  the  parties  and  Uiat 
judgment  la  rendraed  for  a  stated  sum  Is  a  good 
Judgment.  BUlott  Jordan  (tSlii  7  Baxt.  87S: 
Jobason  V.  Billlntisly  (ISl^J  8  Humph.  1S3. 

But  an  eotry  upon  a  warrant  issued  bj  a  Justice 
of  "Judgment  187 JD"  la  not  a  Judgment  Inita  mete 
Dullltr  beoause  of  uDoertiUoty.  Hubbard  t.  Bird- 
well  (1880)  11  Humpb.  220. 

b.  Upon  vcnUct. 

So.  the  statutes  of  many  of  tbe  states  require  a 
Justioe  of  the  peaoe  before  whom  a  verdict  Is  re- 
^medto  render  Judgment  thereon  forthwltb  or 
within  a  given  time,  and  under  such  statutea  tbe 
general  rule  is  that  the  Justice  bas  no  authority  to 
subsequently  render  ft. 

And  under  the  Hew  Tork  statute  It  is  the  duty  of 
a  Juatloe  on  receipt  of  a  verdict  to  forthwith  ren- 
der Judgment  and  enter  It  in  hts  docket.  Allen 
Swan  (t88J) «  N.  T.  Clr.  Proo.  Bep.  U. 

But  a  Justioe  is  only  required  to  render  Judgment 
upon  a  verdict  forthwltb,  he  la  not  required  to  en- 
ter It  Id  bis  docket  forthwith-  Weame  v.  Smith 
0878)88  Wla.4UL 

And  a  Judgment  rendered  a  Justioe  of  the 
peaoe  or  a  verdict  in  due  time  wDl  not  be  reversed 
under  a  statute  requiring  it  to  be  forUiwltb  ren- 
dered l>ecause  not  entered  in  the  JusUoe's  docket 
until  several  days  afterward.  Han  r.  Tuttle  (181S) 
«HIU,S8,40Am.I>ea.88& 

Hall  V.  Tuttle,' tupra,  distinguishes  Watson  v. 
Davis,  19  Wend,  m,  upon  the  ground  that  tbat  was 
a  case  beard  by  ibe  Justioe  hlmsel  f  and  that  be  was 
requfred  to  terminate  bis  Judicial  labois  within 
four  days  from  tbe  time  It  was  submitted  to  bim 
and  tbe  amount  was  not  settled  la  tbe  mind  of  the 
Justice  until  after  the  four  days  had  elapeed. 

So  whierea  Justloeof  tbe  peace  renders  Judgment 
Instantly  upon  receipt  of  a  verdict  bf  audibly  so 
stating,  naming  tbe  prevailing  party  aod  tbe 
amount  of  damages  witb  costs.  Ic  tbe  hearing  of 
tbe  parties  and  bystanders,  be  may  subeequuitly 
within  a  reason^le  time  make  tbe  neoeseory 
docket  eutries  without  affecting  tbe  validity  of  the 
Judgment.  KMnsteuber  v.  Schumacher  (187ii  85 
Wis.  flOB;  Weame  v.  Smith,  tupra. 

A  Justice  wbo  receives  and  enters  a  verdict  but 
fUk  to  enter  Judgment  thereon  before  adjourn- 
■ant  may  and  should  suboeqneiitly  entw  it  upon 
his  attention  being  called  to  the  matter,  and  bia  au- 
thority to  do  so  Is  not  affected  by  an  appeal  taken 
In  the  meantime.  Fugltt  v.  Cox  (1868}  2  Neb.  StO. 

But  delay  to  make  tbe  neoeasary  docket  entries 
by  a  Juatloe  of  tbe  peaoe  after  annminoement  of  a 

r..  R.  A. 


Judgment  upon  a  verdict  rendered  before  him  for 
about  thirteeii  days  was  held  to  be  onreanonable 
and  to  Invalidate  tbe  Judgment,  in  KlelnMenlMr 
V.  Schumacher,  titpni. 

And  a  delv  ot  fourteen  hours  was  held  to  d^ 
prtve  the  liwtice  of  Jurisdiction  and  render  a  Judg- 
ment sutMequentir  entered  void.  In  Hull  V.  HalloiT 
(1882)66  Wis.  856. 

In  New  Tork,  however,  tbe  entry  by  a  Justice  at 
tbe  peaoe  of  a  verdict  returned  at  about  midnight, 
at  dayllsAt  the' next  momlng.  was  held  to  l>e  Millk 
dent.  Goodrich  v.SDlUvan  0818)1  Thomp.  ft  a  in. 

8o  In  OaUf  omia  it  is  held  tbat  the  failure  of  a 
Justioe  of  the  peaoe  to  enter  up  a  Judgment  after 
entering  a  verdict  found  by  a  Jury  on  a  trial  before 
bim  though  an  irregularity  Is  not  one  whidk  will 
vlttate  a  sale  made  under  exeoutlon  theraoa 
oWng  a  Judgment.  Lynch  r.  Keliy  (Unj  41  CU. 
232. 

And  in  Indiana  sucb  failure  does  not  affect  the 
validity  of  the  Judgment  bat  leaves  it  Id  full  f oro» 
Harthi  v.  Pifer  (18»)  M  Ind.  8tt. 

Wisconsin  Her.  Stat..  •  8888,  requiring  a  JmtkM  to 
forthwltb  render  Judgment  upon  receipt  of  a  ver- 
dict In  replevin  and  immedltitely  enter  an  order  in 
his  docket.  Is  not  tatlafied  by  reading  the  verdict 
aloud  to  alt  present  and  entering  It  Id  the  dookeL 
Smith  V.  Bahr  (1886)  88  Wis.  tO. 

And  *ti  Perkins  v.  Jones  0871)  S8  Wis.  248,  It  was 
held  that  a  Justice  may  enter  Judgment  on  tbe  2Sd 
day  of  February  on  a  verdict  rendered  tbat  day  by 
virtue  of  tbe  requirement  to  render  Judgment 
forthwith,  notwltlistandlng  Wis.  Laws  un.  cbapw 
58,  declaring  tbat  no  court  shoiJ  transact  any  Inirt- 
nees  on  tbat  day. 

Though  In  New  York  the  entry  of  a  Judgment  bf 
a  Justice  of  the  peaoe  on  Sunday  is  held  to  be 
wholly  void  and  a  ground  few  reversal.  Allen  r. 
Godfrey  0871]  U  N.  Y.  488;  HogbtaUug  v.  Oobom 
(liilS)  15  Johns.  119. 

He  should  wait  until  tbe  following  Hooday  to^ 
enter  a  Judgment  upon  a  verdict  rendered  on  Sun- 
day. Allen  V.  Godfrey,  supra. 

Hartin  v.  Plfer,  mtpra,  dUtlnguisbes  Burton  v. 
Ucaregor(U&&t41nd.6C0,oatbegi«uDd  that  that 
cose  was  tried  by  tbe  Justice  and  no  deotBlon  was 
given  and  no  entry  made  of  the  Judirmeot  until 
after  tbe  four  days  prescribed  for  tbat  purpose  bad 
expired  while  In  the  present  case  tbe  verdlot  of  the 
Jury  fixed  tbe  Judgment. 

Bo  In  Illchigan  tbe  failure  of  a  Joattoe  aC  tite 
peace  to  formally  enter  Judgment  ujlbn  a  verdict 
Is  immaterial  tbe  finding  a  verdlot  lieing  deemed  In 
effect  a  Judgment  Gaines  v.  Betis  (1845)  2  Dougl. 
(Mich.)  88. 

And  in  Da  via  r.  PlnokDey(1867}20  Tex.  840,  rba 
mere  entry  of  a  verdict  by  a  Justioe  of  the  peace 
without  any  entry  of  Judgment  upon  It  was 
treated  at  a  sutDolent  entry  of  Judgment  to  sostaia 
certiorari  to  review. 

And  in  Overall  v.  Pero  0m)  7  Hlob.  8U,  it  WM 
held  that  an  entry  l>y  a  Justice  In  bis  dooket  elat- 
ing tbe  amount  of  damageaglvM  byaverdtot,and 
the  amoont  of  ooats,lB  a  suffldant  eoU7  of  Judg- 
ment to  mtalD  an  exaouttoo.  T.  H.& 
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iog  the  sppeal  wasTtHd,  proceeded  to  consider 
the  merits  of  the  dIsmisBu  as  embodied  In  the 
Judgment  of  the  court  helow.  The  case  Is  di- 
rect antboritT  for  reviewing  the  qui-stioa  of 
dismissal  hj  means  of  an  appeal  from  a  Judg- 
ment entered  upon  bd  order  of  dismissal.  No 
appeal  will  lie  iii  that  state  or  In  ibis,  orln  Call- 
forote,  from  a  judgment  until  the  Judgment  is 
entered  in  the  judgment  book,  and  hence  we 
must  concluBivety  presume  that  the  Judgment 
in  the  South  DakoU  case  was  so  entered  before 
the  appeal  was  taken,  although  the  case  as 
reportM  does  not  show  afflnnatively  that  the 
judgment  was  entered.  Bee  Bradff  v.  Burke, 
90  Cat.  1.  Under  section  6186,  Comp.  Laws, 
whidi  prorides  that  in  certain  cases  the  district 
court  shall  "order  the  appeal  to  be  dismissed," 
the  argument  Is  adTanced  that  the  statute  re- 
quires that  such  dismissal  shall  be  made  hy  an 
order  only.  It  must  be  conceded  that  do  judg- 
ment of  dismissal  or  other  Judgments  can.  In 
mj  case,  be  regularly  entered  fn  the  district 
'wnrts  of  tbla  state  untU  an  order  tberefor  is 
lint  made  by  the  court  or  a  Judge  tboreof. 
Oould  T.  Duhth  A  D.  Btnator  0».  8  N.  Dak. 

But  it  is  transparently  clear  to  our  minds 
that  In  enacting  section  6186.  tupra,  the  legis- 
latire  purpose  was  not  either  to  establish  or 
regulate  the  practice  of  district  courts  with  re- 
•pect  to  the  mode  of  entering  final  determtnar 
tionsM  record.  Other  provisions  of  the  code 
of  civil  procedure  deal  speciflcally  with  the 
procedure  in  entering  Jodgmenta  In  the  district 
oouris.  See  numawu,ciMtlonB  upon  this  point 
Already  made. 

We  will  say,  in  conclusion,  that  a  majority 
of  the  members  of  this  court  are  convinced 
that  the  practice  of  enteriog  final  judgment  In 
4hi8  class  of  cases  should  not,  uaoer  our  stat- 
ute, be  discriminated  from  the  practioe  In  re- 
cording other  final  determinations  of  the  dis- 
trict courts  of  this  state  in  civil  actions, 
Including  judgments  of  dismissal  not  made  on 
Jurisdictional  grounds.  Under  the  statute 
awaidlnc  coats,  a  judgment  for  costs  is  author- 
ized, aod  we  tbiok  that  such  a  Judgment  must 
necessarily  include  a  judgment  of  dismissal. 
Ho  ^dement  has  been  entered  In  this  case, 
and  it  follows  that  this  action  was  still  pend- 
ing In  the  district  court  when  this  proceeding 
was  commenced  to  prevent  proceedings  in  Ihe 
Justice's  court  based  upon  a  Judgmrat  entered 
in  that  court  from  which  an  appeal  was  taken 
to  the  district  court.  Whether  such  appeal 
was  or  was  not  authorized  by  law  has  nerer 
been  finally  determined  by  the  district  court. 
The  district  court  has  by  an  order  paesed  upon 
ibe  right  to  appeal,  but  such  order  was  purdy 
Interlocutory,  and,  until  judgment  upon  the 
order  Is  entered,  the  qucsiion  u  not  finally  dis- 
posed of  by  the  district  courL 

Th»  judgment  mvH  U  affirmed. 

Gorlias*  concum 

BaFtholomaw.  Vh.  J.,  dissenting: 
I  am  unable  to  concur  fai  all  of  the  foregoing 
opinion.  In  my  Judf^ent,  an  attempted  ap- 
r>eal  that  gives  the  appellate  court  no  jurisdic- 
tion of  the  case  Is  properly  dismissed  1^  an 
order.  No  Judnneot  of  dismiwal  Is  necessary 
or  proper,  and  the  order  of  dlamlual  Is  a  final 
«  L.  &  A.  il 


appealable  order.  X  will  state  my  reasons,  and 

apply  them  to  this  case  briefly. 

The  action  was  forcible  entry  and  detainer, 
and  was  brought  to  determine  the  rights  of  the 
parties  to  the  possession  of  certain  realty.  In 
justice's  court  the  defendant  practically  default- 
ed, but  undertook  to  app«il  from  the  judg^ 
ment  against  her.  Motion  was  made  In  tu 
district  court  to  dismiss  the  appeal.  On  the 
bearing  of  the  motion,  the  court  made  an 
order  stating,  inter  alia:  "And  it  further 
appearing  that  said  appeal  was  without  au- 
thority of  law,  now,  therefore.  It  is  ordered 
that  said  anpeal  be  and  the  same  Is  herebv  dis- 
missed." The  correctness  of  that  order  u  not 
questioned.  It  stands  as  the  law  of  the  cas& 
Was  11  effective  to  dismiss  Ihe  case?  The  ma- 
jority opinion  says  it  was  not,  and  that  the  case 
still  remains  and  will  remain  pending  in  the 
district  court  until  the  clerk  makes  a  formal 
entry  In  the  Judgment  book  reciting  the  sub- 
stance of  the  order,  and  oonclading  with  a 
judgment  for  coats.  Tbe  argument  la  thlai 
Our  statute  permits  an  appeal  from  "an  order 
affecting  a  substantial  right,  made  In  any  ac- 
tion when  such  order  In  effect  determines  the 
action  and  prevents  a  Judgment  from  which 
appeal  might  be  taken."  This  was  an  order 
dismissing  an  appeal  for  want  of  jurisdiction. 
But  section  6194,  Ck>mp.  Laws,  provides; 
"When  an  action  is  dismissed  from  any  court 
for  want  of  jurisdiction,  or  because  it  has  not 
been  regularly  transferred  from  an  inferior  to 
a  superior  court,  the  costs  must  he  adjudged 
against  the  party  attempting  to  Institute  or 
bring  up  the  action."  Therefore,  say  my 
brothers,  the  order  of  dismissal  could  not  be  a 
flual  appealable  order,  because  it  does  not  term- 
inate the  action,  and  must  be  followed  by  a 
judgment  for  costs.  I  disagree.  The  order 
of  dismissal  did,  in  my  judgment,  in  effect 
terminate  the  action.  After  Its  entry,  no  fur- 
ther step  conid  be  taken  by  either  parly;  at 
best,  there  remained  only  the  clerical  duty  to 
enter  judgment  for  costs  which  the  law  Im- 
peratively demanded.  Tbe  action  was  term- 
inated. Did  the  order  prevent  a  judgment  from 
which  an  appeal  might  be  taken?  I  think  it 
did,  under  our  statute,  which  declares  a  judg^ 
meot  to  be  "the  final  determinallon  of  the  rights 
of  tbe  parties  In  the  a(^ion."  Clearly,  after 
the  order  of  dismissal  no  final  determlnanon  of 
the  rights  of  the  parties  could  be  made.  The 
dismissal  barred  any  such  Judgment.  Nor  do 
1  tbiok  we  are  warranted  In  assuming  that 
when  the  legislature  used  the  word  "Judg- 
ment" in  the  appeal  law  It  did  not  mean  the 
Judi^ment  aa  defined  by  statute.  If  tbe  order 
of  dismissal  in  this  case  was  not  a  final  appeal- 
able order,  it  might  be  difficult  to  conceive  such 
an  order.  Take  a  case  where  a  defendant  ap- 
pears specially,  and  moves  to  dismiss  by  reason 
of  defective  service  of  summons.  If  tbe  mo- 
tion be  granted  the  case  Is  terminated,  and  tbe 
order  appealable.  .^Hin  v.  Davenport  (3. 
Dak.)  68  N.  W.  Rep.  668,  aod  yet  the  defend- 
ant would  be  entitled  to  costs  under  section 
5194.  If  tbe  motion  be  denied,  tba  order  is 
not  appealable,  because  tbe  ease  stands  for  bear- 
ing on  tbe  merits.  Tbe  principle  Is  Identical  In 
thu  case.  Again,  section  6186,  Comp.  Lawa, 
speaking  of  dumlssals  of  appeals  from  justice's 
court  in  certain  oases,  says:  "The  soma  shall 
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be  dismissed  by  tbe  order  of  the  court."  That 
laogUHge  is  plain,  and  I  deem  it  safer  to  mnke 
the  caf>e  correspond  with  the  statute  rather 
than  reflue  upoo  tbe  statute  to  make  It  eorxes- 
poDd  with  the  desired  case. 

It  is  conceded  in  tbe  maforfty  opiDloo  tba! 
by  tbe  great  weight  of  authority,  in  tbe  ab- 
sence of  statutes  granting  coats,  wben  ap- 
peals sre  dismissed  for  want  of  jurisdiction, 
sucb  dismissals  are  affected  by  order;  that  the 
court  can  enter  no  judgment  for  costs,  and 
take  no  action  except  to  brush  tbe  case  from 
Uie  calendar.  No  reason  was  suggested  at  the 
argument,  nor  is  any  suggested  in  the  majoriiy 
opinloD,  why  it  should  take  other  or  greater 
process  to  dismiss  the  appeal  in  the  one  case 
than  in  the  other.  If  so  order  will  dismiss  the 
appeal  when  costs  are  not  allowed,  it  is  Incom- 
prehensible to  me  why  tbe  same  instrument 
win  not  effect  tbe  same  punmse  when  costs 
are  allowed.  The  statute  directing  costs  pre- 
■apposes  a  dismissal.  There  was  a  reason  for 
tbe  statute.  It  was  unjust  to  compel  a  party  to 
employ  counsel  sod  follow  a  fictitious  appeal 
to  tbe  blgb'er  court,  and  there  procure  its  dis- 
missal, and  yet  be  able  to  recover  no  costs. 
To  remove  that  Injustice  this  statute  was  en- 
ai^.  It  Is  strange  if  so  simple  a  purpose  can 
be  effected  only  by  a  total  change  in  tbe 
method  of  obtaining  dismiwUs  for  want  of 
jurisdiction.  Nor  do  I  Ibink  tbe  majority 
opinion  at  all  strengthened  by  reference  to  tbe 
case  upon  which  it  is  based,  ifowaer  r.  Palmtr, 
a  8.  Dak.  466.  Tbatls  a  South  Dakota  case, 
and  the  statutes  there  are  tbe  same  as  ours.  It 
la  bassed  upon  ZoUerY.  lieDcnald,  asCal.lse, 
and  Bowie  V.  JTansiu.Sl  Mo.  450.  Tbe  formwr 
expressly  holds  that  an  order  fflsmissing  an 
appeal  for  want  of  jurisdiction  Is  a  final  ap- 
pealable order.  The  Missouri  case  holds  that 
to  be  a  final  judgment  wbicb,  under  tbe  hold- 
ing in  tbe  maJoriiy  opinion  as  to  what  consti- 
tutes a  judgment,  and  in  which  I  concur,  would 
ooostitute  no  Judgment  whatever  In  Ibis  Rtate. 
It  was  simply  an  order  of  dismissal  for  failure 
to  amend,  and  It  is  stated  that  "no  final 
judgment  was  rendcied  In  form,"  and  tbe 
court  adds:  "But  tbe  case  was  entirely  out  of 
court,  dismissed  against  tbe  will  of  plaintiff, 
and  was  a  finality  so  far  as  plaintiff  was  con- 
cerned," In  otber  words,  ft  performed  tbe 
■wvioe  that  I  claimed  for  the  order  iotbtscase. 
It  ended  the  case,  although  no  judgment  for 
costs  or  otherwise  was  entered.  The  case  is 
an  authority  for  the  appealability  of  tbe  order 
of  dismissal  in  this  case.  My  associates  find 
support  for  a  distinction  between  cases  when 
costs  are  and  are  not  allowed  In  tbe  language 
In  Rosa  t.  Evant,  80  Minn.  S06.  When  tbe 
language  Is  read  with  tbe  context  I  do  not 
think  it  is  or  was  intended  to  be  decisive  of 
that  point.  In  holding  tbe  order  of  dls- 
missal  in  that  case  appealable  and  final,  the 
court  uses  the  language  quoted  by  Jvdge 
WalllD:  "No  costs  were  allowed  or  were  lux- 
able,  nod  no  farther  action  of  the  court  was 
required,"  and  Immediately  adds:  "From  the 
nature  of  the  case.  If  tbe  court  bas  not  required 
any  jurisdiction  to  take  cognizance  of  tbe  ac- 
tion, tbe  order  was  necessarily  a  final  one, 
which  prevented  further  proceedings  In  tbe 
district  court."  Tbe  oonditton  of  tbis  case  on 
appeal  to  the  district  court  was  tbe  lame. 


That  court  was  without  jurisdiction  to  take 
cogoizanoeof  the  case  assucb.  Dealing  wltb 
tbecaM:,  it  could  do  nothing  but  dismiss  it. 
It  could  enter  do Jud^ent  affecting  tbe  rivhts 
of  tbe  parties.  By  virtue  of  the  stutuie,  costs 
could  be  recovered  against  Qie  party  who  un- 
dertook to  bring  up  tbe  case  on  appeal.  But 
that  did  not  affect  thestatusof  the  case.  That 
was  dismissed.  Costs  are  not  a  necessary  pari 
of  a  judgment.  Movter  v.  Palmer,  mipra. 
Tbey  "are  an  incident  or  appendage  of  tbe 
judgment"  {8a>U  v.  Burton,  6  Tex.  S33.  » 
Am.  Dec  78!^,  and  tbeir  omission  does  not  ren- 
der tbe  balance  of  the  judgment  less  final  and 
appealable.  WiUiama  v.  Wait,  2  8.  Dak.  210. 
Had  tbe  dismissal  in  this  case  been  eotered  ia 
the  judgment  book,  without  costs,  it  would 
have  been  final  and  appealable  under  the  logic 
of  myassociatea.  But  It  would  have  been  fa» 
form  and  effect  an  order  only.  No  execu- 
tion or  process  could  have  issued  on  U.  It 
would  have  been  a  Hen  upon  nothing.  It  would 
have  settled  no  rights.  It  would  have  per- 
formed no  functions  of  a  judgment,  and  all  of 
tbe  functions  of  an  order.  It  would  have  been 
entered  upon  the  determinatiMi  of  no  iaaoe- 
raised  by  pleadings,  eilba  ot  law  or  fad.  It 
would  have  been  entered  in  response  to  a  mo- 
tion,—the  proper  ai^licatlon  for  an  order. 
And  yet  my  as<ioctate8  insist  that  the  diamlssal 
must  be  by  judgment,  and  cannot  be  by«rder. 
It  is  true,  as  claimed,  that  the  rule  of  practice 
adopted  by  my  associates  is,  in  theory  at  lea^ 

{>roaubtive  of  greater  uniformity  and  simplicity 
Q  case  of  appeal  to  this  court  But  I  cannot 
for  that  reason  alone  adopt,  without  protest, 
a  rule  wbicb  I  believe  to  be  contrary  to  tbe 
clear  weight  of  authority,  and  destructive  of 
our  statutory  definition  of  a  judgment  and  at 
an  order,  and  In  direct  opposition  to  the  pro- 
visions whicb  declare  that  an  appeal  from 
justice's  court  may  be  dismissed  by  order  of 
the  district  court. 


PEOPLE'S  BANK  OF  ST.  PAUL,  Betfi., 

V. 

SCHOOL  DISTRICT  NO.  62  of  Banti 
Coanty,  Appt. 

(8  N.  Dak.  ML) 

*1.  Where  a  statute  aathorlaed  tte 
lane  of  mnaldpal  bonds  p»yaWe  in  not 
lees  than  ten  yean  from  date,  bonds  laeiMd  tbflce- 
under,  parable  In  eleveo  dara  less  tfaan  ten  jcai» 
tnm  date  are  void,  even  In  the  bands  of  a  bona 
fl<)«  purohaeor. 

8>  Tbe  InvAlldltx  of  nich  bonds  does  sot 

aflbetthe  UaMli^*  l'  anjr,  ot  tbe  munki- 
pelltr,  iDdepeodently  of  the  twoda. 
8.  T  tin  elementary  that  even  bona  He  ver- 
chasers  of  neffollable  munlolpal  seouHUsa  am- 

^Headnotes  br  Ooklibb,  J. 


NoTB.— The  above  case  Is  one  of  several  valnabl* 
cases  on  tbe  sutdeot  of  nmnlcipal  bonds  wbl^  wst» 
decided  br  the  supreme  oonrt  of  Nortt  Dakota,. 
preeentJoff  several  important  phases  of  that  tuh- 
Jeot.  See  Flavr  v.  Bohool  DM.  No.  10  ot  BaiiM 
County  (S.  Dak.)  t5  L.  B.  A.  8B8:  baUne  v.  SSMk* 
Oonntv.  fwst.  Mt,  and  Ooler  T.  I>wlthtflabMl  TwBb. 
V0St.6M. 
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olutnred  with  lnioirledB«  of  all  tto  nqalremeatB 
of  the  Btalute  under  vtaleh  the  aecurltlw  were 
taaued. 

(Deoember  M,  lesoi) 

APPEAL  by  d^didflDt  from  a  Judgment  of 
tbe  District  Court  for  StutsmaD  County  In 
faTor  of  plaioliS  in  an  action  to  enforce  tbe 
amount  alleged  to  be  due  on  certain  coupona 
to  bonds  wblcb  had  been  iasued  by  defendant. 

Tbe  farts  sufficiently  appear  in  the  opinion. 

MeatT*.  O.  K.  Aaiaran  and  Bdsar  W. 
Camp,  for  appellant: 

When  fraud  or  iltefrality  la  the  Inception  of 
nefrotiable  paper  la  shown  the  bunleQ  of  proof 
la  then  thrown  upon  the  holder  of  the  nego- 
tiable paper  to  show  bis  lonafidea,  but  in  this 
case,  notwithstanding  all  the  fraud  which  the 
defendant  showed  in  bis  proof,  the  court  did 
not  even  submit  tbe  question  whether  the  plain- 
tiff WM  a  bma  fide  rnddo',  to  tbe  jury,  wblcb 
waa  en  or. 

Ruhardt  T.  Monroe,  85  Iowa,  8S9:  Joit  T. 
JHtftitderf,  180  N.  T.  6;  Goodman  Simondt, 
61  U.  S.  20  How.  848,  16  L.  ed.  084;  Elwood 
■w.  WeUem  U.  Teieg.  Co.  45.N.  Y.  M9.  6  Am. 
Hep.  140:  Honeggtr  t.  WettHein,  M  N.  Y.  SS2; 
£atanag^  t.  WOmn.  70  N.  Y.  177;  VoAunAv. 
JH0ndorf,  118  N.  Y.  8S7;  Phrmin  d  dtuens 
Ifat.  Sank  r.  Hforon,  46  N.  Y.  763 ;  Oroeert 
Banh  T.  PtnfitUd,  60  K.  Y.  502.  25  Am.  Rep. 
S81;  Oonutod  v.  Bier,  78  IT.  Y.  278,  29  Am. 
Bap.  142;  ae^mtmr  r.  HeKinttrv,  106  N.  Y. 
S40;  1  Dan.  Neg.  Inst.  746,  748,  751,  795,  796, 
799.  801;  Canajoharie  Nat.  Sank  v.  JH^mdorf. 
10  L.  a  A.  877,  128  N.  Y.  191 ;  HWtam*  t. 
BunUnglon,  68  Ud.  590:  StewaH  t.  Lanatna. 
104  U.  8.  505.  a«  L.  ed.  866:  Ftrtt  Net.  Sank 
9f  Oortiand  v.  Green.  48  N.  Y.  208;  Oefan  Nat. 
Bank  v.  CarU.  56  N.  Y.  440;  Smith  v.  Living- 
aton.  111  Mass.  842;  BuUivan  ▼.  Langlen,  120 
Mass.  487;  BmilA  r.  8ac  Counts/,  iowa.  78  U. 
a  11  Wall.  180,  20  L.  ed.  102;  MeUvghlin  t. 
Bank i^PMomae,  46  U.a  7  How.  820,  228,  IS 
Ii.  cd.  676,  678:  Jone$  t.  New  York  Ouarantv 
A  Indemnity  Co.  101  U.  H.  622,  680.  25  L.  ed. 
1080,  1085;  Bolden  t.  Cotgrote,  12  Gray.  216. 

One  who  receires  negotiable  paper  in  part 
p^ment  of  an  acfwunt  is  not  a  bona  fide  bolder 
for  value,  and  Is  affected  by  all  tbe  equities 
nlsUng  against  hU  predecessor  in  tide. 

Ztwn  T.  AfeA.  46  N.  Y.  3.  R.  541;  Joy 
Dirfendorf.  tupra;  Sain  y.  Bare,  4  lod.  App. 
440;  BookAeim  r.  AlfXander.  64  Hud.  458; 
JtonA      FvUon  Goun^  Suvn.  11  U.  S.  10 
Vail.  676.  19  L.  ed.  1040. 

In  Bamett  v.  Seniton,  145  U.  8.  185.  86  L. 
ed.  652.  the  court  holds  that  the  prorislons  of 
the  statute  auihoriziDg  tbem  must  be  strictly 

Eursued,  and  that  tbe  purchaser  of  such  boncw 
I  chargeable  wlib  notice  of  reqalrements  of 
law  under  wblcb  they  are  issued. 

Ogden  Danieat  Cmtnty.  102  U.  9.  684,  86 
L.  ed.  268:  Manih  t.  Fvlton  County  ffuprt. 
tupra;  South  Ottawa  w.  Perhint.  94  8.  260, 
24  L.  ed.  164;  Northern  Nat.  Bonk  of  Toifdo, 
Ohio,  T.  Porter  Ticp.  Trantm,  110  U.  8.  608, 
SB  L.  ed.  258;  Bapei  Bottif  Springt.  114  U. 
B.  120. 29  L.  ed.  81:  MerthanU  Exeh.  Nat.  Batik 
^  Norn  York  T.  Borgen  County  Chtmn  Free- 
katdert,  116  U.  t).  884,  20  L.  ed.  480;  United 
BtaicM  T.  Kmm  Oounty  CV.  128  U.  B.  806,  80  L. 
28L.R  A. 
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ed.  1162;  OoUr  T.  OUburne,  181  U.  S.  162.  88 
L.  ed.  146;  lAxke  County  Comn.  y.  Oraham, 
180  U.  8.  674.  82  L.  ed.  1065;  Firtt  Nat.  Bank 
of  Decorah  t.  Boon  Dial.  Tup.  86  Iowa.  880. 

The  burden  of  proof  was  oo  the  bondholder 
to  ^w,  not  on^  authority  of  law  for  tbis 
Issue  of  bla  bonds,  but  also  that  all  coodltions 
precedent  to  their  issue  ss  expressed  to  tbe  vote 
were  liieraliy  complied  with  irreapective  of  any 
and  all  recitain  on  tbe  bonds. 

iWe  r.  tii^.  Ill  lU.  124,  58  Am.  Rep. 
605;  Prmrie  t.  Lloyd.  97  Dl.  179;  Bddy  t.  Peo 
pU.  127  ri.  428:  BiaaeU  y.  Kankakee.  64  HI. 
S49,  21  Am.  Rep.  664;  MiddUport  y.  JEtna  L. 
In*.  Co.  83  111.  562;  Spiteor  v.  Blanehard,  83 
Mich.  384;  Nattontl  Bank  <if  Commerce  ▼. 
Granada,  48  Fed.  Rep.  378;  Heard  t.  Calhoun 
School  Diet.  45  Mo.  App.  660;  Satage  v.  WaUhe. 
36  Ala.  610;  Central  Branch  Union  Foe.  R  Oo. 
V.  Smith,  28  Ran.  745. 

Even  a  bona  fide  holder  cannot  recover  upon 
bonda  or  their  coupona,  where  then  wai  no 
authority  to  Issue  tbem. 

Brenham  r.  German-American  Bajik,  144  TJ. 
8l  178,  86  L.  ed.  890;  Neabitt  r.  Hiveraide  Inde- 
nandcnt  IMat.  144  U.  6.  610,  86  L.  ed.  663;  JTff- 
Clure  T.  O^fara  7^  M  U.  &  428,  84  L.  ed. 
189. 

We  deny  in  our  answer  diat  acbool  district 
58  was  ever  organized,  that  U  erer  bad  any 
legal  existence,  and  that  the  Issue  of  the  bonda 
in  suit  were  without  authority  in  law  and  there- 
fore Illegal  and  ToM.  This  we  offered  to  prove 
and  the  proof  was  lefoaed  the  coon.  TUi 
waa  error. 

Dartmouth  Sat.  Bank  v.  Sehoot  XHttriria  € 
A  SI,  Minnehaha  Oounty,  6  Dak.  382;  Northern 
Nat  Bank  ef  Toledo,  <^io,  v.  Porter  Ttep. 
Trtuteea,  110  U.  a  608,  28  L.  ed.  858;  Bavea 
V.  ffoUy  Springe,  114  U.  8.  127.  29  L.  ed.  88; 
Boat  Oakland  Tap.  v.  Skinner,  04  U.  a  256, 
34  L.  ed  126:  Ottawa  r.  Carey.  108  U.  8.  110, 
27  L  ed.  669;  Leioia  v.  Bhreveport,  108  D.  a 
282,  27  L.  ed.  738;  Driflwood  Valley  Turnp. 
Oo.  T.  Bartkobmau  Ooun^  Cbmn.  72  Ind.  886; 
NaahfdlU  r.  Bay.  86  U.  B.  19  Wall.  468,  88  li- 
ed. 164:  Baltimore  v.  BKhbaeh,  18  Hd.  882; 
Le$  T.  Munroe,  11  U.  8.  7  Cranch.  866,  8  L.  ed. 
878;  Dill.  Mun.  Corp.  %  m. 

Muoidpal  corporations  possess  no  power  or 
faculties  not  conferred  upon  them,  either  ex- 
pressly or  by  fair  implication,  by  the  law  which 
creates  them,  or  other  statute  applicable  to 
them. 

Dill.  Mud.  Corp.  g  31;  Hopper  v.  Covington. 
8  Fed.  Rep.  777;  Treadwav  t.  Sehnauber,  1 
Dak.  2S0:  Union  School  Tap.  v.  Firm  Nat. 
Bank  oS  OrawfonUviOe,  103  Ind.  464. 

A  contract  beyond  tbe  scope  of  tbe  corporate 
power  is  void,  utbougb  it  be  under  ibe  seal  of 
the  corporation. 

Dill.  Hun.  Cwp.  S  477:  Anfheng  r.  Jaaper 
County,  101  XT.  8.  693,  25  L.  ed.  1005;  Clark 
▼.  Dea  Moines,  10  Iowa.  100;  Field,  Ultra 
Tires,  442;  Union  School  Ttep.  T.  FVrat  Nat. 
Bank  of  CrnwfordaviiU,  aupra;  WnlUt  r.  John- 
ton  School  Twp.  76  Ind.  86^. 

8choo]  disiiictshaTe  no  power  to  issue  nego- 
tiable paper  save  In  the  manner  and  form  pre- 
scribed by  law. 

13  Am.  &  Eng.  Eocyclop.  Law,  p.  274;  Bren- 
ham T.  Oer man- American  Bank,  144  U.  a  17^ 
86  L.  ed.  800;  Farmen  d  M.  Nat.  Bank  af  Vat 
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Ug  CXtv  T.  Scluiol  Ditt.  No.  S9,  Q  Dak.  26S; 
dapilal  Bank  of  Biid  v.  Banui  County 
B6hool  Ditt.  No.  6S,  1  N.  Dah.  479. 

It  is  witbiD  the  power  of  a  state  to  prescribe 
the  form  fo  which  muDicipal  bonda  shall  be 
executed  !□  order  to  bind  the  public  for  Uieir 
payment.  If  not  lo  executed  they  create  no 
Wal  liabilities. 

Anthony  v.  Jatper  County.  101  U.  B.  698,  25 
L.  ed.  1005:  Goto-  t.  Oleburne,  181  U.  8.  162. 
88  L.  ed.  146;  Norton  t.  Dyertburg,  Tenn.  127 
C.  8.  160,  82  L.  ed.  86;  Banum  v.  Okoiona, 
148  XT.  S.  898.  87  t.  ed.  49S;  Brmkam  v.  Qer- 
man-Ameriean  Bank,  tupra;  Barnett  t.  Deni- 
aon.  146  U.  6.  186,  B6  L.  ed.  653. 

The  fact  that  tbey  matured  ooly  a  few  da^s 
earlier  tban  the  law  allowed  can  make  no  dif- 
ference in  the  enforcemetit  of  the  rule. 

Norton -v.  I>y0rBburg,  Tenn.,  Barnumv.  Oko- 
tona.&nA  Brenhamv.  German- American  Bank, 
§upra;  BrowneU  T.  OreenwieA,  4  L.  B.  A.  686, 
114  N.  T.  5t& 

The  bonds,  being  not  drawn  In  pursuance  of 
the  act,  are  nullities. 

Anthony  v.  Jawer  Covnty,  Goter  v.  Oleburne, 
Norton  v.  DyenSurg,  Tenn.,  and  Bamvm  v. 
Okoiona,  tupra;  Haituburg  t.  F^n,  4  L.  R. 
A.  886.  127  Pa.  74. 

Memn.  White  *  Hewlt  for  respondent 

Corliss,  J.,  delivered  tbe  opinion  of  the 
court: 

The  plaintiff  has  recovered  Judgmeotagainst 
tbe  defendant  upon  certain  inter^t  coupons  of 
bonds  issued  by  tbe  defendant.  That  Ja^ig- 
ment  Is  bexe  assailed  on  scTeral  grounds,  we 
find  it  unnecessary  to  allude  to  tbeni  all.  In 
oar  judgment  the  bonds  are  void  upon  tbetr 
face.  It  Is  elementary  tiiat  power  loiesuesuch 
municipal  securities  is  derived  wholly  from 
statute.  The  statute  may  prescribe  tbe  coudl- 
tloDS  on  wblcb  such  power  shall  be  exercised. 
It  may  also  declare  what  terms  shall  be  em- 
bodied In  tbe  bonds  it  authorizes  to  be  issued. 
The  donee  of  the  pover  must  take  ft  burdened 
with  all  statutory  requtrements,  as  well  with 
respect  to  the  terms  of  the  bonds  to  be 
Issued  as  with  regard  to  the  conditions  on 
which  they  may  be  issued.  Tbe  statute  au- 
tborizfog  defendant  to  issue  bonds  provides 
that  they  "may  be  made  payable  In  not  less 
than  ten  nor  more  than  twenty  years  from 
their  date."  Tbe  bonds  which  were  issued 
under  Ibis  power  were  dated  September  12, 
1884,  and  were  lu  terms  payable  Scplember  1, 
1894.  They  were  therefore  made  payable  in 
le«8  than  ten  years  fn>m  their  dale.  We  do  not 
see  how  such  a  bond  can  be  regarded  as  being 
authorized  by  the  statute.  Tl^  is  no  more 
power  to  Issue  bonds  payable  deven  days  less 
tban  ten  years  from  date  than  nine  years  less. 
If  the  questloD  is  to  depend  upon  the  mogni- 
ludc  of  the  departure  from  the  slatnlory  re 
quiremeot,  it  will  be  impossible  to  know  wliere 
to  draw  tbe  line.  If  we  ought  not  to  draw  it 
at  the  period  of  eleven  days,  on  whatpriariple 
can  we  draw  It,  at  thirty  days,  or  six  months, 
or  a  year?  Authority  to  issue  bonds  payable 
in  not  less  than  ten  years  from  date  is  not  au- 
thority lo  issue  tbem  payable  In  less  than  ten 
years.  There  is  an  eminent  authority  in  favor 
f  this  view.  Norton  r.2)uenbuTg,  Tenn.,  127 
a  8.  160,  83  L.  ed.  65;  Bamvm  r.  Oketma, 
as  L.  R.  A. 


148  U.  8.  898,  87  L.  ed.  496;  Bnnonea  t. 
OreenteicA,  114  N.  Y.  518,  4  L  R  A.  685; 
Hoag  T.  Greenweh,  18S  N.  T.  162;  iWier 
V.  Greenwic/i,  02  K.  T.  668.  In  the  case  im 
148  U.  8.  and  87  L.  ed.  tbe  bonds  were  pay- 
able in  ftom  eleven  to  seventeen  years  from 
date.  Under  the  statute  Ibe  time  of  payment 
was  not  to  extend  beyond  ten  yeara  from  date. 
Therefore,  as  lo  some  of  the  bonds,  the  viola- 
tion of  Uie  statute  was  only  lo  tbe  extent  of 
making  tbem  payable  a  year  later  than  tbe 
statute  prescril>cd;  and  yet  tttese  bonds  were 
held  von  on  this  ground.  Hie  court  dM  not 
indicate  that  tbe  extmt  of  the  violation  vras  at 
til  material  to  the  Inquiry  whether  the  law 
had  been  disregarded.  Mr.  Juatiee  Shiras,  in 
his  opinion,  says:  "Accordingly  if,  in  the  pres- 
ent instance,  toe  legislature  of  Mississippi,  in 
authorizing  the  town  of  Okoiona  to  subscribe 
foratock  in  a  railroad  company,  and  to  pay  for 
tbe  same  by  an  issue  of  bcnda,  prescribed  tliat 
such  bonds  should  not  extend  beyond  ten  yean 
from  the  date  of  Issuance,  such  limitation  must 
be  regarded  as  in  the  nature  of  a  restriction  on 
tbe  power  10  Issue  bonds.  .  .  .  Ourconclunon 
upon  tbe  whole  case  is  that  the  town  of  Oko- 
iona had  no  power  to  Issue  tbcabonds  in  suit," 
While  the  statute  refers  to  the  data  of  tbe 
bonds  as  the  period  within  not  lesi  than  tea 
years  from  which  the  bonds  shall  be  payabto, 
yet  it  may  be  that  tbe  true  spirit  of  tbe  provis- 
ion requires  that  tbo  time  sbalt  be  computed 
from  Uie  time  of  actual  Issue,  where  Interest  Is 
payable  only  from  such  time,  and  not  from 
date,BubJect,  of  course,  to  the  right  of  an  in- 
nocent purchaser  to  ray  upon  and  be  gov* 
emed  by  the  date  of  the  bond*,  when  the  bonds 
on  their  face  show  that  tbey  were  payable  in 
not  less  than  ten  years  from  the  date  of  iasna^ 
But  this  coosidcratloa  will  not  help  the  plain- 
tiff, as  it  is  averred  In  tbe  complaint  that  tbe 
bonds  were  not  ooly  dated  September  13, 1884, 
but  were  actually  executed  and  delivered  on 
that  day.  Tbey  also  bore  Interest  from  that 
day.  No  injustice  will  result  from  a  rigid  en- 
forcement of  the  requirements  of  the  statute  in 
this  regard.  While  tbe  bonds  are  void,  the 
holder  of  them  can  fall  back  upon  the  original 
transaction,  and  recover.  If  be  has  loaned 
money  to  the  municipal  corporation  which  it 
had  authority  to  borrow,  be  can  recover  It  in 
a  proper  action.  Tbe  want  of  power  in  such 
a  case  merely  affects  the  form  «f  security  Is- 
sued to  flvidence  the  loan.  The  written  obli- 
gation Is  void.  Whatever  liability  there  exists 
Independent  of  such  obligation  remains  undis- 
turbed. Boag  V.  Greentoiek.  188  N.  Y.  163.  ■ 
Plaintiff  cannot  derive  any  benefit  from  Its 
claim  that  It  Is  an  Innocent  pnrcbiaer,  ha- 
cause,  under  all  tbe  authorities,  even  bona  fide 
purchasers  of  such  securities  are  charged  with 
knowledge  of  tbe  terms  of  the  statute  under 
which  tbe  bonds  are  Iwued.  Barnett  v.  Deni- 
aon.  145  U.  8.  186,  86  L.  ed.  6S2.  In  tbiscase 
tbe  terms  of  tbe  statute  informed  tbe  plaintiff 
that  the  bonds  must  be  payable  in  not  less  tlian 
ten  years  from  their  dale,  whereas  uptw  their 
fnce  tbey  appeared  to  be,  and  were  In  fact,  pay- 
able in  less  than  ten  years  from  date.  We  weia 
not  cited  to  any  case  holding  conlrary  to  our 
ruling:  but  we  have  discovered  an  authority  in 
the  federal  supreme  court  which  at  first  glance 
would  appearto  be  In  conflict  with  the  later 
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cases  Iq  that  co\in,—RoeJcOreek  Twp.  v.  Strong, 
86U.  S.  271,  24L.  ed.  815.  The  question  pre- 
seoicd  in  that  case  for  decisfon  was  whether 
the  bonds  were  void  because  payable  thirty 
years  and  thirty-five  days  from  (he  date  of  exe- 
cution, when  uey  only  drew  interest  at  the  ex- 
piration of  ttalriy-llTe  days  from  date,  or,  in 
other  words,  during  only  the  period  of  thirty 
years.  The  bonds  were  dated  September  10, 
1873,  and  were  made  payable  thirty  years  from 
October  15,  1873.  The  statute  provided  that 
the  bonds  should  be  payable  in  not  more  than 
thirty  years  from  date.  Zt  did  not  appear,  as 
it  did  in  this  case,  that  the  bonds  were  deliv- 
ered tbe  day  they  were  dated,  and,  as  they 
were  not  registered  until  October  17,  1873, 
there  was  some  reason  for  inferrioft  that  the 
real  date  of  issue  was  October  15, 1872.  What 
makes  the  essentia)  di£Ference  between  that 
case  and  the  one  before  us,  and  makes  it  con- 
clusive that  tbe  real  dste  of  the  bonds,  as  flx- 
injc  the  time  tbey  were  to  run,  was  October  15. 
lOTS,  Is  the  fact  tbat  interest  was  payable  only 
from  that  date,  and  not  from  September  10, 
1673,  the  nominal  date  of  the  bonds.  Said  the 
court:  "Their  legal  effect  is  precisely  what 
it  would  have  been  had  the  date  inserted  been 
October  16  instead  of  September  10,  1672." 
Had  thne  bonds  borne  interest  from  Septem- 
ber 10, 1872,  tbe  case  would  have  been  entirely 
different.  That,  then,  would  have  been  their 
actual,  as  well  as  their  nominal,  date.  In  go 
far  Bs  tbe  case  is  opposed  to  the  later  decisions 
of  the  same  court  it  Is,  of  coune,  In  effect  over- 
ruled by  them. 

It  is  urged  that  this  specific  point  cannot  he 
raised  here,  becanae  it  waa  not  raised  In  tbe 
court  below.  This  rule  has  no  application 
where  it  appears  tbat  the  objection  could  not 
have  been  obviated  if  made  in  the  trial  court. 
As  plaintiff  itself  avers  that  the  nominal  dale  is 
also  the  date  of  execution  and  delivery,  and 
therefore  the  actual  date,  there  h  no  escape  from 
the  conclusion  that  the  bonds  are  void.  Nor  is 
it  true  that  the  point  was  not  raised  below,  Tbe 
court,  ^inst  the  objection  of  the  defendant, 
directed  a  verdict  for  tbe  plaintiff.  To  this 
ruling  of  the  court  the  defendant  excepted. 
This  ruling  was  erroneous.  A  verdict  should 
have  been  directed  for  the  defendant.  This 
error  was  an  error  of  law  occurring  at  the  trial. 
It  is  properly  before  us.  It  is  for  this  error 
that  we  reverse  tbe  order  and  Judgment  here- 
in; the  action  being  upon  the  coupons  them- 
selves, and  there  being  no  evidence  on  this  rec- 
ord establishing  tbe  validity  of  the  debt  Inde- 
pendently of  these  bonds. 

T/i€  order  andjudgrtunt  are  reverted,  and  the 
district  court  la  directed  to  dlsmisa  the  action. 

All  concur. 


Charles  E.  ERSEINE  et  al,  Admrs..  etc.,  of 
Haasena  B.  Erskine,  Deceased,  RetpU., 

V. 

STEELE  COUNTY,  Appt$. 
<  N.  Dak.  ) 

*  n«  eoniily  of  Btoele  WM  ftirDMd  la  the 

*  Headnote  by  Waixiw.  J. 

Nom— flee  People's  Bank  ot  St.  Paul  t.  Barnes 
OouDty  Bobool  DlsL  No.  OB,  ante.  MS;  and  Ooler 
V.  Dirlglit  BOkOtH  Twp.  JMMCSUi 
98I..R.A. 


See  also  28  L.  R.  A.  642,  649. 


year  1888,  out  of  tbe  territmr 
Tlonaly  lying'  within  the  connUea  of 
Trail!  and  Grlgga.  In  tbat  rear  tbe  oommls- 
■toners  of  Steele  countr.  wltbout  legtolatlve  au- 
thoritv.  agreed  with  one  M.  that  the  lattershouM 
transorilw  from  tbe  records  of  Grlsssaod  TralU 
oountlea,  Into  the  reoords  of  Steele  county,  suoh 
parts  of  snob  records  aa  related  to  reel  estate 
situated  In  Steele  oouotr.  for  the  Bicreed  urloe  of 
Se,010  la  cash.  It  was  fortber  agreed  that  M. 
should  receive,  as  oompensatlon.  a  oounlr  war- 
rant suQlotent  In  amount,  when  sold  at  the  pre> 
vatllDg  discount,  to  realize  the  contract  price  of 
$2,010.  Under  this  arrangement  a  countr  war- 
rant of  Steele  count;  was  toeued  for  tbe  face 
amonnt  of  $2,680,  and  delivered  to  M.,  tbe  addf- 
tlonal  sum  Included  in  the  warrant  lieing  given 
to  make  good  a  prevailing  dtsoount  upon  Steele 
county  warrants.  A  warrant  was  issued  by  Stede 
county  offldals  to  one  B.  for  9888.77,  which  was 
Issued  wholly  to  matte  good  a  disoount  upon 
other  warrants  delivered  to  fi.  Both  of  the  war- 
rants were  purchased  by  the  deceased,  Hsonena 
B.  Erskine,  during  fals  lifetime.  This  action  le 
^pon  both  warrants.  Held :  First,  tbat  tbe  war- 
rant Issued  to  H.  was  wholly  Illegal  and  volA 
from  Its  Inception,  for  the  reason  tbnt  tbe  oom- 
mteBtoners  of  Steele  county,  In  the  absence  of 
legtBlattre  authority,  either  general  or  special* 
to  do  so,  were  without  power  to  enter  Into  any 
such  arrangemeat.  Their  contract  with  H,  was 
ultrdvtFH,  and  hence  tbey  had  no  power  to  tasue 
said  warrant  to  H.  Second,  such  porticm  of  tbe 
warrant  to  H.  as  represented  discount  upon 
Steele  county  warrants  is  iUegal  and  void.  Tbe 
oommiSBlonen  were  without  power  to  enter  into 
•n  agreement  for  such  discount.  Third,  the  war- 
rant to  B.,  being  wholly  Issued  fordlscount,ts  void 
for  the  same  reasons.  Fourth,  county  warianta 
are  non-negotiable  taBtrument8.witMD  tbe  mean- 
ing of  the  teiw-mercbant,  and  hence  tbe  plalnUH. 
as  a  good-faitb  purcboser  of  the  warrants,  occu- 
pies no  better  poeidon  than  tbat  occupied  by  the 
pMtles  to  whom  tbe  warrants  were  origlnallT 
Issued.  Phdntlff  oaonot  leoover. 

(November  6, 180L> 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Steele  County  in 
favor  of  plsintifl  in  an  acllon  brought  to  en-- 
force  payment  of  certain  county  warrants. 
Eerereed. 

The  facta  ore  stated  In  tbe  opinion. 

Mr.  F.W.  Amea.  with  Mr.  Gwrge  Httr- 

ri^.  for  appellant: 

If  HcMahon  acted  without  the  character  of 
an  official,  he  had  no  authority  with  the  records 
of  Steele  county,  except  under  tbe  supervision 
of  the  dtily  constituted  incumbent  of  tbe  office 
where  such  records  belonged.  The  county 
commissioaers  could  Invest  bim  with  none; 
they  have  no  control  over  these  records,  except 
to  provide  a  place  for  their  safe  keeping;  and 
as  to  their  contents,  it  is  none  of  their  business 
whatever.  If  he  acted  as  register  of  deeds,  bis 
fees  are  established  by  law,  and  be  must  show 
a  statute  providing  his  compensatioo. 

Bothroek  v.  Easion  SehooCDitt.  188  Pa.  487; 
PugA  V,  Good,  19  Or.  85. 

It  ia  not  Qiough  that  the  public  or  privite 
convenience  may  require  tbe  booka  to  be  kept, 
nor  can  tbe  county  be  assessed  because  no  one 
else  can  he  made  to  respond. 

Baemuuon  v.  Vlaj/  Countt,  41  Minn.  288. 

Counttea  have  only  loch  powers  u  ue  ex* 
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pressly  conferred  upon  tbem,  or  necessarily 
Implied. 

MeCann  T.  Otoe  County  Comrt.  9  Neb.  824; 
Maniiowoe  Covnty  Supn.  7.  tiulHvan,  51  Wia. 
115;  Merrick  County  Comrs.  t.  Baity,  10  Neb. 
176:  Qould  V.  Sterling,  28  N.  T.  468;  Perrine 
T.  Cn,ffiiipeake  A  D.  Canal  Gd.  60  U  S.  9  How. 
173,  18  L.  ed.  93;  BraA/  t.  Hew  Torie,  20  N. 
T.  812;  1  DiU.  UuD.  Corp.  ^  457,  and  fol 
lowing. 

Cit;  warrftDts  ore  evidences  of  IndebtedneES, 
or  prumises  to  pay  and  are  payable  with  inter- 
eat  prescribed  by  law,  and  tbe  corporatioa 
cannot  cast  upon  Ibe  taxpayers  any  further 
burden  in  respect  tfaerelo. 

Amott  T.  SpokaTie,  6  Waab.  443;  dark  r. 
Dee  Moinee,  19  Iowa.  199;  Foeter  v.  Coleman, 
10  Cal.  279;  Bauer  t.  Franklin  Counts,  51  Uo. 
306;  State  t.  Wilton,  71  Tel.  291:  Doreey 
County  T.  Whitehead,  47  Axk.  206;  Barton  t. 
Aeepeton,  44  Ark.  487;  Shirk  t.  HtnM  CoutUff, 
4  Dill.  309. 

Mam.  NawmM.  BpaUUnif  *  Phelpa, 

for  respondent: 

Tbe  comraisstoDers  bad  tbe  power  to  pro- 
cure tbe  transcription  in  queBtion. 

Comp.  Laws,  §g  545,  593;  WAeter  County 
^.Taylor,  19 Iowa.  117;  Eilcington v. .Superior, 
18  L.  a  A.  4S,  83  Wis.  239, 

Tbeir  power  being  olberwise  nnreatricied, 
tbey  could  make  any  coDtract  which  would  be 
valid  If  made  hj  an  Individual. 

Dill.  Mun.  Corp.  §  472;  Brady  v.  Brooklyn, 
1  Barb.  684;  Kelley  v.  Brooklyn,  4  Hill,  263; 
Jackton  County  t.  Reudieman,  100  III.  879. 

Contracts  payable  in  eold  have  always  been 
held  valid  and  specifically  enforceable. 

Lane  t.  Qlueka^f,  28  Cal.  288.  67  Am.  Dec. 
194,  and  noU. 

WaiUn,      dsllrared  tbe  opinion  of  the 

court: 

This  action  is  brought  to  recover  tbe 
amount  purporting  to  be  due  according  to 
tbe  terms  of  certain  county  warrants  issued 
by  tbe  officials  of  Steele  county,  and  whlcb 
were  subsequently  purchased  by  Masaena  B. 
Erskine,  deceaseti,  durins  his  lifetime.  The 
warrants  were  drawn  on  the  general  fund  of 
the  county,  and  were  presented  to  the  county 
treasurer  for  payment.  Payment  was  refused 
for  want  of  funds,  and  tne  warrants  were 
then  registered  for  payment.  The  warrants 
which  are  now  contested  are  two  in  number, 
described  aa  follows:  A  warrant  dated  No- 
vember 19,  1888,  for  t3.680.  Issued  and  de- 
livered to  one  E.  J.  McMahon ;  a  county 
warrant  dated  March  81,  18S4.  for  $389.77, 
issued  and  delivered  to  one  Charles  R.  Black. 
Tbe  fact  of  issuing  and  delivering  tbe  war- 
rants, and  their  sale  to  tbe  deceased  during 
bis  lifetime.  Is  not  euntrorerted.  The  de- 
fense set  out  In  tbe  answer  as  to  both  war- 
rants, when  briefly  stated.  Is  that  they  were 
issued  without  authority  of  law  and  with, 
out  lawful  consideration.  A  jury  trial  was 
waived,  and,  after  a  trial  upon  the  merits, 
tbe  court  filed  tts  flndloga  of  fact  and  con* 
elusions  of  law,  and  directed  Judgment  for 
tbe  plaintiff,  whereupon  judgment  was  en- 
tered for  tbe  full  face  amounts  of  said  war- 
rants, with  iotereat  added. 

The  findings  are  as  follows :  "  (1)  That 
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the  said  defendant,  on  the  19th  day  of  No- 
vember, 1883,  made  and  delivered  to  E.  J. 
McMahon  a  certain  county  warrant  or  order 
upon  its  county  treasurer,  whereby  said  treas 
urer  was  directed  to  pay  to  salcl  E.  J.  Xc- 
Blahon,  or  order,  the  sum  of  $2, 6S0  out  of  the 
general  funds  of  the  treasury  of  defcodant. 
not  otherwise  appropriated,  and  belMigio;: 
to  said  county.  That  said  county  wwant 
or  order  is  in  the  words  sod  figures  follow- 
ing, to  wit:  'Treasurer  of  Steele  county 
Pay  to  E.  J,  McMahon,  or  bearer,  twenty - 
six  hundred  and  eighty  00-100  dollan^  out 
of  tbe  gMieral  funds  in  tbe  treaauiy,  w>- 
otherwise  appropriated,  for  transcribing  rec- 
ords in  Traill  and  Origgs  couutiea.*  That 
said  warrant  was  thereafter,  for  value,  duly 
transferred  to  this  plaintiff,  uid  was  oo  the 
80tU  day  of  November.  1688.  duly  imseoted 
to  tbe  treasurer  of  said  county  defendant  for 
payment,  and  payment  was  refused,  and  tbe 
said  warrant  was  thereupon  indorsed  :  'Pre- 
sented for  payment  November  80,  1883.  but 
not  paid  for  want  of  funds  in  treasnrv.  Clar- 
ence J.  Paul,  County  Treasurer. '  That  said 
warrant  was  so  as  aforesaid  issued  to  »id 
McMahon  under  and  by  virtue  of  a  contract 
made  and  entered  into  by  and  between  said 
McMahon  and  tlw  said  defendant,  under  and 
by  virtue  of  which  it  was  agreed  that  the 
said  McMahon  should  transcribe  for  the  de- 
fendants so  much  of  tbe  records  of  tbe  coun- 
ties of  Traill  and  Griggs  as  related  to  real 
property  within  tbe  countv  of  Steele  for  the 
sum  of  $3,010  in  cash.  That  tbe  said  war- 
rants of  said  county  were,  at  tbe  time  of  the 
issue  of  said  warrants,  worth  only  seventy- 
five  cents  on  tbe  dollar;  and  the  said  war- 
rant was  so  as  aforesaid  issued  for  tbe  sum 
of  $2,680,  pursuant  to,  and  in  fulfillment 
of,  the  contract  of  the  said  defendant  and  tbe 
said  McMahon.  That  no  part  of  aaid  war- 
rant has  been  paid.  (3)  That  on  the  Slst 
day  of  March,  1884.  defendant  made,  eie- 
cuted,  and  delivered  to  Cliarles  R.  Black  Its 
certain  county  warrant  or  oriier  upon  its  treas- 
urer, whereby  said  treasurer  was  directed  tu 
pay  to  said  Charles  R.  Black,  or  order,  the 
sum  of  $389.77  out  of  the  general  funds  in 
the  treasury  of  the  defendant,  not  otherwise 
appropriated,  which  said  county  warrant  or 
order  waa  in  tiie  words  and  figures  follow- 
ing, to  wit:  'Treasurer  of  Steele  County. 
Pay  to  Charles  R.  Black,  or  biiarer.  three 
hundred  and  eighty-nine  and  77-100  dollars, 
out  of  the  general  funds  in  tbe  treasury,  not 
otherwise  appropriated,  fw  amount  due  on 
county  buildlog  <%  discount  on  orders.' 
That  thereafter,  and  on  tbe  Slst  day  of  March. 
1884.  said  warrant  waa  presented  to  the  treaa- 
urer  of  the  defendant  for  payment,  and  pay- 
ment thereof  refused,  and  said  warrant  in- 
dorsed as  follows,  to  wit:  'Presented  for 
payment  March  31,  1684,  but  not  paid  for 
want  of  funds  in  the  treasury,  and  registoed 
for  payment  March  81,  1R84.  That  sAd  war- 
rant waa  so  as  aforesaid  issued  to  said  Black 
for  tbe  balance  due  him  under  and  by  virtue 
of  the  contract  made  and  entered  into  between 
said  Black  and  tbe  defendant,  whereby  the 
said  Black  agreed  to  erect  for  the  defendant 
a  certain  jail  building,  for  which  it  was,  on- 
der  and  by  vlrtoe  of  aald  agreement,  agiead 
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tiwt  be  should  receive  $1,310  to  caeb,  and 
that  the  defendsDt  ehould  issue  ita  wamuit 
tax  sulflcient  to  cover  the  dincouot  od  Its 
warraats  at  the  then  market  price  of  same, 
and  to  make  the  arnqfiDt  paid  by  such  war- 
rants equal  to  the  sum  of  $t,210  In  cash. 
That  said  wamuit  so  as  aforesaid  Issued  to 
said  Black  was  the  balance  due  bim  under 
«ad  by  virtue  of  said  contract.  That  said 
warrant  was  thereafter,  for  a  valuable  cod- 
siderution,  duly  transferred  to  this  plaintiff, 
•nd  no  part  of  the  same  has  l>cea  paid. 

"On  the  foregoing  facts  I  find  as  conclu- 
alonaoflaw:  OcHicIusionsof  law:  (1)  That 
the  warrant  or  order  mentioned  and  descrl  bed 
In  tbe  first  finding  of  fact  herein  Is  a  valid, 
Misting  indebtedness  of  the  Bald  defendant, 
4Uid  that  the  plaintiff  is  entitled  to  recover 
thereon  the  sum  of  $3,680,  with  interest 
thereon  from  the  80th  day  of  NovemlMr,  1888, 
amounting  to  the  sum  of  $4,626.34.  (3) 
That  the  warrant  mentioned  and  deecril)ed  in 
the  second  finding  of  fact  herein  Is  a  valid, 
existing;  indebtedness  of  the  defendant,  and 
the  plaintiff  is  entitled  to  recover  thereon  the 
sum  of  $889.77,  with  interest  from  uid  after 
tbe  8l8t  day  of  March,  1884,  amounting  to 
tbe  sura  of  $649.36.  That  plaintiff  Is  entitled 
to  judgment  for  bis  oosts  and  disbursements 
berein,  to  be  taxed  hy  the  clerk." 

The  findings  of  fact  are  not  assailed  in 
this  Murt,  and  the  appellant  assigns  error 
only  upon  the  conclusions  of  law  found  by 
the  trial  court,  to  the  effect  that  the  plaintiff 
was  entitled  to  Judgment.  It  is  conceded 
that  tlie  territory  now  embraced  within  tbe 
boundaries  of  Steele  county  was  fonnerly, 
and  until  March.  1888,  included  within  the 
limits  of  tite  counties  of  Traill  and  Griggs. 
It  appears  from  tbe  first  finding  of  fact  that 
the  warrant  issued  to  McMahon  for  the  lump 
sum  of  $3,680  was  issued  in  accordnnce  with 
the  terms  of  a  contract  tKtween  McMabon 
and  tbe  county  commissioners,  but  upon  con- 
siderations which  were  distinct  and  inde- 

e indent  in  their  nature.  Underthe  contract, 
cMahon  was  to  transcrilie  from  tbe  records 
of  Traill  and  Origgs  counties  such  parts 
thereof  as  related  to  real  estate  situate  with- 
in the  county  of  Steele ;  and  by  the  terms  of 
tbe  contract  a  warrant  was  to  be  delivered 
to  McMahoD,  in  payment  for  the  work,  suffl- 
«lently  large  to  yield  the  contract  price,  tak- 
ing into  account  tbe  discount  at  whlcii  tbe 
warrant  would  or  eould  be  sold  in  tbe  market. 
In  short,  tbe  commissioners  agreed  to  issue, 
and  did  issue,  a  warrant  which  would  yield, 
when  sold  in  the  market,  $3,010  in  cash, 
which  was  the  contract  price  for  tbe  work, 
Conn^  warrants  are  non-negotiable  paper, 
within  the  meaning  of  the  law-merchant,  t  nd 
hence  the  plaintiff  purchased  tbe  warriDts 
•nbject  to  whatever  defenses  were  available 
as  against  the  parties  to  whom  they  were 
originally  made  payable.  The  plaintiff  has 
«11  the  rights  which  tbe  original  holders  of 
tbe  warrants  had.  but  has  no  otlier  or  differ- 
«ot  riffhts.  Was  the  warrant  in  question  a 
Tftlid  warrant  when  Issued?  We  think  this 

Jnestion  must  be  answered  In  the  negative, 
n  our  opinion,  the  warrant  wns  iasuod  with- 
out a  valid  consideration,  witiioiit  autliorlty 
«f  law,  and  in  defiance  of  the  law.    Prior  to 


issuing  the  warrant  in  question  there  never 
had  been  any  special  legislation  clothing  the 
commissioners  of  Steele  county  witli  power 
to  contract  for  a  transcription  of  the  records 
such  as  that  under  consideration,  or  any  other. 
Some  four  years  after  the  warrant  to  McMiiboo 
was  issued,  a  general  statute  was  enacted  by 
the  terrltorlallegislature,  expressly  author- 
izing all  county  commissioners  to  procure 
such  work  to  \x  done.  Comp.  Laws,  g  645. 
This  statute  cannot,  of  course,  be  Invoked  in 
aid  of  the  respondent's  contention.  If  the 
enactment  has  any  bearing,  it  tends  to  show 
tliat,  in  tbe  opinion  of  the  legislature  at 
least,  the  power  did  not  exist  at  the  time 
tbe  commissioners  of  Steele  attempted  to  ex- 
ercise it.  Counsel  for  respondents  cite  Comp. 
Laws,  S  682,  and  Kitvinpton  v.  Superior.  88 
Wis.  333,  18  L.  R.  A.  45,  and  other  cases, 
none  of  which  appear  to  us  to  Im  in  point. 
SutKlivlsion  S.  g  593,  Comp.  Laws,  empow- 
ers county  commissioners  to  furnish  necessary 
blank  books,  blanks,  and  stationery  to  cer- 
tain county  officers.  Including  registers  of 
deeds;  but  such  laneuage  cannot  possibly 
l>e  stretched  sufficiently  to  cover  an  author- 
ity such  as  respondent  Is  contending  for. 
It  does  not  appear  that  McMabon  was  ever 
register  of  deeds  of  Steele  county ;  much  less 
does  it  appear  that  the  commissioners  were 
empowered  by  the  section  cited,  or  by  any 
law,  usage,  or  custom  then  in  existence,  to 
compensate  tbe  register  of  deeds  out  of  county 
funds  for  any  entries  or  transcriptloDs  made 
in  his  official  record  for  the  Iwnefit  of  private 
parties.  The  precise  opposite  Is  true.  Tbe 
statute  in  terms  makes  it  tbe  duty  of  regie* 
ters  of  deeds  to  plabe  upon  record  certsfiu 
documents  and  muniments  of  title  at  tbe  re- 
quest of  private  parties  and  at  their  expense, 
not  exceeding  the  sums  prescribed  as  fees  In 
the  statute.  It  was  the  official  duty  of  tbe 
register  of  deeds  in  Steele  county,  his  fees 
therefor  being  tendered,  to  place  any  and 
al  1  such  napers  upon  record  upon  presentation 
to  him  of  ti  e  nrigiual  papers  or  properly  cer 
tified  copies  thereof.  Comp.  Laws,  634- 
683.  When  so  entered  of  record,  such  record 
iH'came  notice  to  the  world,  and  could,  under 
certain  circumstances,  he  used  in  court  as 
evidence.  -  Id.  ^  6809-5311.  Whether  the 
transcription  made  by  McMahon  would  or 
would  not  possess  any  legal  validity  as  no- 
tice, or  otherwise,  is  unnecessary  to  decide 
In  this  case;  but,  to  say  the  least,  there  is 
grave  reason  to  doubt  the  legal  value  of  such 
transcribed  records.  In  the  case  of  KHving- 
ton  V.  Superior,  cited  by  counsel,  tlie  court 
held  that  the  general  power  conferred  upon 
village  trustees  to  "appoint  a  board  of  health, 
prevent  tbe  deposit  of  unwliolesome  sub* 
stances,  and  prevent  or  abate  nuisances  ts 
sufficient  to  authorize  a  contract  for  the  erec- 
tion of  a  crematory  for  tbe  consumption  of 
any  matter  calculated  to  affect  tlie  health  or 
conifort  of  the  communitv."  The  reason  of 
this  holding  is  plain.  While  tbe  authority 
to  erect  a  crematory  was  not  expressly  con- 
ferred by  the  legislature  upon' the  trustees, 
such  autbwity  was  implied  If  ni-fessary  In 
carryinir  out  tlie  power  to  abate  nuisances, 
etc.,  which  power  was  given  in  clear  terms. 
But  we  see  no  analogy  In  the  case  cited  to 
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the  caw  at  bar.  The  right  to  enter  Into  a 
coDtnct  sttcb  as  that  concluded  with  Mc- 
Hahon  was  not  expressly  coDferred  upon  the 
commissioners,  nor  was  such  authority  nec- 
essary or  at  all  appro[>riate  to  the  execution 
of  any  power  vested  in  the  commissioners  by 
any  law  of  the  territory  then  existing.  In 
the  absence  of  legislatiTe  authority  autboriz- 
ing  it,  any  such  contract  was,  in  our  opin- 
ion, clearly  ultra  viret  in  character.  We 
therefore  hold  that  the  warrant  was  wholly 
▼old  from  its  iDceptioo.  It  was  issued  with* 
out  authority  of  law,  and  upon  do  legal  con- 
lideration.  RasmvMon  v.  Clay  County,  41 
Minn.  888 ;  Pitoh  y.  Good,  19  Or.  85. 

We  are  equally  clear  that  so  much  of  the 
HcMahon  warrant  as  represented  discount 
($670)  Is  illegal  and  void  upon  IndependeDt 
grounds.  Essentially  the  some  question  has 
been  frequently  presented  to  courts  in  other 
jurisdictions,  ana  the  authorities,  as  far  as  we 
nave  examined  them,  are  unanimous  In  coo- 
demning  such  discount  transactions.  Judge 
DiUon.ln  his  learned  treatise  upon  Munici- 
pal GorporatioDB  (vol.  i,  4tfa  ed.  %  603), 
says :  **  Without  express  authority  from  the 
legislature,  a  municipality  cannot  discount 
its  warrants  for  more  ttian  the  sum  actually 
due  the  claimant ;  and  as  to  the  excess  they 
are  void,  and  the  holder  will  be  created  only 
as  the  equitable  assignee  of  the  valid,  legal 
claim  of  the  payee. "  In  Fotttr  v.  Coleman, 
10  Oal.  278,  a  claim  for  services  to  the 
amount  of  $1,650  was  allowed  by  the  board 
of  supervisors.  County  warrants  of  the 
county  were  then  at  a  discount,  and  worth 
only  40  cents  on  the  dollar.  The  board  or- 
dered a  warrant  to  issue  for  a  sum  which, 
st  the  prevailing  discount,  would  sell  for 
$1,650,  the  amount  due  the  claimant.  Upon 
such  order  the  warrant  issued.  A  taxpayer 
of  the  county  brought  suit,  and  the  county 
treasurer  was  enjoined  from  paying  the  war- 
rant. The  supreme  court,  in  the  course  of 
Its  opinion,  referring  to  the  order  of  the 
board  directing  the  warrant  to  Issue  said : 
"The  effect  of  the  order  was  to  create  a  debt 
or  liability  on  the  part  of  the  county,  and 
Uila  Uie  supervisors  were  not  empowered  to 
do  fcff  any  purpose  except  as  provided  by 
law.  Their  action  was  entirely  without  au- 
thority, and  altogether  indefensible."  The 
settlement  and  allowaooe  of  an  illegal  claim 
against  the  oonnty  when  made  by  a  county 
board,  has  no  more  conclustTe  effect  than  bucq 
an  adjustment  would  have  if  made  by  private 
persons.  See  Leaventoorth  County  Gomri.  v. 
2>Uer,  6  Kan.  5tl.  Id  a  recent  cose,  clearly 
in  point,  the  supreme  court  of  the  state  of 
Washington,  In  referring  to  the  act  of  a 
municipality  in  discounting  its  own  war- 
lants,  uses  the  following  language :  "Such 
s  proceeding  Is  manifestly  beyond  the  scope 
of  legitimate  corporate  power,  and  a  practice 
of  that  character  might  lead  to  ruinous  re- 
sults. City  warrants  are  evidences  of  in- 
debtedness, or  promises  to  pay,  and  are  pay- 
able with  Interest  prescribed  by  law ;  and 
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the  corporation  cannot  oast  upon  tbe  taxpay- 
ers any  further  buiden  in  respect  thereto, 
and  the  courts  have  uniformly,  as  far  as  we 
are  advised,  disapproved  of  any  effort  to  do 
so."  Amott  V.  Awiaw,  6  Wash.  443.  Bee 
also,  Clark  v.  Da  Moinea,  19  Iowa,  109; 
Bauer  v.  Franklin  County,  51  Mo.  905  ;  8Mrk 
V.  Pulaski  County,  4  Dill.  309.  Fed.  Gas. 
No.  13,794.  The  authorities  cited,  andothei* 
to  the  same  effect,  are  severe  in  their  animad- 
versions upon  discount  transactions,  whea 
attempted  by  municipal  corporations  In  en- 
deavoring to  brine  their  depreciated  war- 
rants up  to  par.  The  principal  ground  upoo 
which  the  cases  rest  Is  the  essential  illegal- 
ity and  want  of  power  In  the  governing  bodv 
to  enter  Into  sucu  financial  transactions;  and 
the  cases  uniformly  and  strenuously  condemn 
all  attempts  to  engage  In  such  discounts  as 
being  highly  dangerous,  and  likely  to  lead 
to  disastrous  results. 

Respondents'  counsel  contends  that  th» 
cases  cited  should  be  distinguished  from  tbe 
case  under  consideration  for  the  reasca,  a» 
counsel  claims,  that  it  does  not  appear  In 
such  cases  that  the  discount  was  given  as  & 
result  of  a  contract  made  In  advance  to  do 
so.  This  contention,  we  thiob,  is  not  truo 
in  fact  of  all  the  cases  (see  Amott  v.  ^w- 
kane)  ;  but,  tf  It  were  true,  we  think  the  cases 
cited  are  strictly  In  point.  To  our  mind  It 
Is  a  self-erident  proposition  that,  if  the  law 
forbids  county  boards  to  allow  claims,  and 
issue  warrants  to  make  good  their  depreciated 
paper,  for  the  reason  that  such  discount  trans- 
actions are  vicious,  dangerous,  and  wholly 
without  authority  of  law,  for  the  same  rea- 
son county  boards  would  be  without  author* 
1^  to  enter  Into  contracts  to  Issue  such  war- 
rants. It  would  certainly  be  a  signal  anA 
dangerous  perversion  of  fundamental  prin- 
ciples of  law  to  sanction  a  transaction  which 
Is  clearly  in  violation  of  law  upon  the  ground 
that  It  is  done  under  a  contract  to  do  the  il- 
legal act.  If  the  thing  done  is  without  au- 
thority of  law,  the  agreement  to  do  It  must 
be  equally  so,  and  for  tbn  saow  reason.  The 
act  of  issuing  discount  warrants  to  bring 
depreciated  muQicipal  orders  up  to  par  is 
also,  in  our  opinion,  distinctly  usurious  in 
character,  inasmuch  as  such  transactions,  In 
their  practical  operation.  If  carried  out,  com- 
pel the  corporation  to  pay  a  bonus  upoo  de- 
ferred payments  above  tbe  rate  of  Interest  es- 
tablished by  statute.  In  all  points  of  view, 
such  discount  transactions  are  illegal,  a» 
well  as  vicious  and  dangerous  In  their  tend- 
encies. 

What  we  have  written  upon  the  discount 
feature  of  tbe  McMahon  warrant  renders  it 
unnecessary  to  comment  upon  tbe  warrant 
referred  to  In  the  second  finding  of  fact.  That 
warrant  Is  void  also  for  the  reason  that  It 
was  issued  to  make  good  a  discount  bonus, 
and  for  no  other  consideration  whatever. 

It  follows  that  the  judgment  entered  bdo» 
mvti  be  reverted,  and  tbe  action  dismissed. 

All  concur. 
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DWIGHT  SCHOOL  'TOWNSHIP,  Appi. 
AN.  Sale  MB.) 

*!•  ne  eooBtj  ■nperlnteadent  of 
■ciiool«>  rad«rdi^H^  14.Iawb  1879. 
oi^^anUed  a  Mthool  diatrtet.  Bobooi-dla- 
tnct  oOcerB  were  eleoud  and  ezerdsed  the  f  uuo- 
U<MH  of  tMr  retpectlTe  ofBcea:  teaofaera  were  em> 
ploKd  tbe  dlitrlot,  ud  school  was  taught 
tbertin,  moA  %  kAkwI  mcetlogr  was  held  In  tbe  dl»> 
trtotto  vote  upon  tbe  queetion  of  issuing  bonds  to 
build  a  eohoolhoow.  Such  bonds  were  thereafter 
Issued.  Id  an  aotlOD  upon  some  of  tbe  interest 
coupons  of  such  boIl4^— Herd.tli«t  tbe  diatrloi  was 
■  defaeto  municipal  oorporatloo,  and  tbat  Ibere- 
f ore  the  defense  oould  not  be  Interpoeed  that  the 
bonds  were  rotd  on  tbe  rround  tbat  tbe  distrlot 
bBd  no  l^ol  ezleteDce  because  of  failure  to  oom- 
ply  with  proTisions  of  the  statute  regulating  tbe 
orsmulzatlon  of  such  districts  fa  matters  which 
went  to  the  Junsdlotion  of  the  county  superio- 
t«ndeot  toorRsaisetbedistrloL 

S.  MunlGipal  eorpontUona  are  estop- 
ped, mm  m4pdaat  bona  fide  holders  of 
mnidoipal  bonds,  from  setting  op  ae  a 
defianse  toon  action  thereon  that  ail  the  pre- 
liminary steps  necessary  to  authorise  the  issue 
of  tbe  bonds  were  not  taken,  when  the  offloera 
who  have  obarge  of  the  Issue  of  such  bonds  axe 
espedaUy  or  impliedly  autiiorlxed  to  determloe 
whether  all  tbe  conditions  precedent  to  the  Issue 
<a  vaHd  bonds  hare  been  eompHed  with,  sod 
recite  in  the  bonds  so  issued  that  they  bare  been 
oomplled  with.  It  is  not  neoenary  to  estop  the 
oorporatloo  that  this  statement  riiould  set  forth 
In  detail  that  all  the  preMmlnary  steps  hare  been 
taken.  It  Is  suOtoleDt  tbat  It  declare  tbat  the 
bondsare  Inued  m  purauanoe  of  a  certain  statute, 
specifjlDg  It.  Neither  Is  It  essential  that  the 
olBoers  issulnr  the  bondnshould  be  ezpiesstyaa- 
thorlied  to  determlae  auch  gnatlooa.  It  to  ooC- 
Ikdent  If  ther  are  tlTsn  fnll  control  In  tba 
matter, 

8>  A  sdiool  township  or^faulsed  under 
chapter  44,  Laws  1883.  becomes,  im- 
mediatelT'  upon  anch  oiyanlaakion. 
liable  for  debts  of  a  district,  the  schooU 
bonse  aod  f  umlbire  of  whlofa  beoome  tbe  prop- 
erty of  tbesobool  township.  "nilsllabiliQrisoom* 
plete,  and  does  not  depend  upon  (he  settlement 
of  eqidtm  between  seveial  distrlota  included  In 
tbenew  sebool  township,  under  section  198-188, 
ahapuru.  laws  1888. 

{April  2S,  isea) 

APPEAL  br  defendant  from  a  Judj^ent  of 
the  District  Court  for  Kicbland  County  lo 
favor  of  plaintiflB  in  an  action  brougbt  to  com- 
pel payment  of  Interest  coupons  wblcb  bad 
been  attacbed  to  bonds  iniied  1^  defendaot. 
Mod^iCd  and  t^lrmed. 
The  facts  are  Mated  lo  the  opinion. 
Mr.  W.  E.  PnrMll.  for  appellant; 
The  complaint  does  not  alle^  a  settlement 
between  the  aereral  distrlcis  included  in  the 
defendant  township.   Such  settlement  Is  a  con- 
dition precedent  to  any  liability  on  the  part  of 
tbe  school  townsblp. 
Laws  1888,  cbap.  44.  186-148. 
*Headnotes  by  Oobubs,  J. 


NOTB.— See  People's  Bank  of  Bt.  Paiil  y.  fiamea 
County  Pohool  DM.  No.  St.  ant«,  6ti^  and  Biaklne 
T.  Steele  Ootm^.  amU,  MB. 
28  L.  R  A. 


See  also  28  L.  R.  A.  642,  645. 


The  contention  that  no  settlement  is  required 
to  render  the  defendant  liable  for  tbe  debts  of 
any  dlatrict  included  In  it  would  render  the 
law  unconstitutional. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  892;  Boaff- 
land  T.  Sacramento.  62  Cal,  142;  Sadritury 
Tup.  Suprt.  V.  Dennis,  96  Pa.  400;  JIatbrouek 
V.  Milmaukee.  18  Wis.  43.  80  Am.  Dea  718; 
CooIqj,  Const.  LIm.  669. 

In  order  tbat  tbe  bonds  should  be  legal  and 
Talld  obligations,  it  is  necessary  that  the  sup- 
posed district  should  bsve  been  at  the  time  of 
their  issue  a  legally  constituted  school  district. 
Laws  1881,  chap.  24,  §  1. 
Unless  tbe  supposed  district  was  such  a 
school  district  tbe  Laws  of  1881,  under  which 
it  is  claimed  they  were  issued,  boa  no  applica- 
tion. 

Dartmouth  8m.  Bank  t.  Minnehaha  Countt 
School  JM'ttt.  6  dai,  9  Dak.  882. 

Municipal  bonds  are  commercial  paper  and 
municipal  corporations  bare  no  genenu  or  Im- 
plied power  to  issue  sucb  paper. 

BopperY.  CovitiQton,  8  Fed.  Rep.  777;  Sagan 
T.  TTaftfrfown,  80  Wis.  269. 

Tbe  saperintendent,  in  tbe  matter  of  ornn- 
izing  a  school  district  acts  Judicially,  with  a 
special  and  limited  jurisdiction,  and  all  juris- 
dictional factsmustbeshowo  by  poeitiTe  proof. 
There  an  nolDtendmenti  io  favor  of  his  juris- 
diction. 

Steain  t.  Chate,  12  Oal.  288;  lliateher  t. 
AnoiU,  19  V.  S.  0  WheaL  119,  0  L.  ed.  28U 
Kane  V.  Desmond,  08  Cal.  484;  BloomT.Berditk, 
1  Hill.  180.  87  Am.  Dec.  299;  Striker  y.  Sd^, 
7  Hill,  0. 

These  facts  must  appear  upon  tbe  record 
and  cannot  be  shown  aliunde. 

Foot  T.  Stevens,  17  Wend.  488;  Denning  t. 
OTWi'n,  11  Wend.  647;  12  Am.  &  Epg. 
Encvclop.  Law,  p.  274. 

The  deUvery  of  the  petition  to  EeDoedy  at 
tbe  home  of  French  is  not  a  filing  In  tbe  omce 
of  county  superintendent. 

Oor/lam  t.  Summers,  25  Minn.  81 ;  Apptetom 
Mill  Go.  V.  Warder,  42  Minn.  117. 

Unless  all  tbe  Teouirements  are  complied 
with  there  Is  no  lera  orKanizatlon. 

4  Am.  ft  Eng.  I^cyclop.  Law,  p.  197;  Dart- 
mouth  Saving*  Bank  v.  Minnehaha  Oavn^ 
SeJiod  Diets.  6ASI,9  Dak.  832;  LamoiUe  Val- 
ley R.  Co.  T.  Fairfield  Selectmen  <t  Treasurer, 
61  Yt.  267;  Stsex  Countp  B.  Oo.  T.  LvnenbHrgh 
Sdeftmen  A  Treasurer,  49  Tt.  148. 

Tbe  petition  for  election  to  issue  bonds  to 
jarisdictional. 

Essex  Oounli/  R.  Cb.  T,  iMMnturghSOeetrnm 
A  Treasurer,iud  Lamo{tteVaU^lt.Ch.  v.  fiUr- 
field  Sdectmen  TVeasurer,  supra;  Btarin  r. 
Genoa,  28  N.  Y.  489;  Qouldv.  Sterling,  Id.  468; 
1  Dill.  Hun.  Corp.  168;  People  v.  Smith,  46  N. 
Y.  781. 

Tbe  defense  of  want  of  authority  to  Issue 
bonds  Is  ayailable  against  all  holders. 

1  Randolph,  Com.  Paper,  p.  488;  Catpnin  t. 
Hancock.  84  N.  Y.  682;  Baneoek  t.  Okieot 
County,  83  Ark.  575;  Story.  Agency,  g  807a. 

The  defendant  is  not  estopped  to  deny  the 
validity  of  tbe  bonds. 

Marsh  7.  FuUon  County  Suprt.  77  U.  8.  10 
Wall.  676,  19  L.  ed.  1040;  Dartmouth  8a9. 
Bank  v.  Minnehaha  County  School  Diste.  9  4 
31,  tupra. 
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AJl  persons  contracttDg  with  a  muolcipal 
corporalion  must  at  tbeir  peril  Inquire  iato  tbe 
power  of  the  corporation  or  its  offlcerB  to  make 
uie  contracts. 

Dill.  Mud.  Corp.  873. 

Wbere  tbe  moae  of  coDtracting  fs  plainly 
prescribed  and  limited,  that  mode  to  exclufllve. 

Dill.  Mud.  Corp.  §  873;  MeGopy.  Briant,  S3 
Cal.  247;  Argenti  t.  San  franciseo,  16  Cal.  283; 
MeOraeken  v.  San  Fravcueo,  16  Cal.  620;  Zoti^ 
man  t.  San  Franeiteo  Oitji  ift  Cbtmfy,  SO  Cal. 
lOS,  81  Am.  Dec.  06. 

A  failDfe  to  present  a  petition  to  the  super- 
intendeDtor  sdiools  to  orffaolze  district  No.  23, 
and  a  failure  of  tbe  superintendent  to  funiish 
the  county  commissioners  with  a  written  de- 
scriptioD  of  district  No.  23,  and  a  failure  to  file 
a  written  descriptioo  in  the  office  of  the  registrar 
of  deeds,  is  a  wantof  requisite  records  ai^  goes 
to  the  power  of  the  district  to  lawie  bonds. 

IxmoiOe  VaUeMR.  Of.  ▼.  Fairfield  Seteetnun 
4ft  Treaturer,  61  Vt.  867;  Emx  County  R.  Go. 
w.  Lunenbunk  SdeUmM  ift  Treatunr,  49  Vt, 
148. 

Mr.  L.  B.  Everdell  also  for  appellant 

Mr.  John  L.  l^le.  with  Mmrt.  MeCum- 
ber  A  Boffart.  for  reapondeDt: 

When  bonds  show  by  their  recitals  that  tbe 
power  was  exercised  M  provided  by  legislature, 
proof  that  all  of  these  recitals  areincofrect  will 
not  be  admissible. 

8  Herman,  Estoppel,  pp.  1871-1876.  1881; 
Grand  C/ivie  v.  Winegar,  82  U.  8. 15  Wall.  865, 
21  L.  ed.  170;  Nicolay  r.  i>t.  Clair  Chunty,  S 
DilL  168:  1  Randolph.  Com.  Paper,  g  845:  1 
Dill.  Hun.  Corp.  8^  619-687;  ManliaU  County 
aapr$.  T.  AAmel,  78  U.  8.  S  Wall.  781. 18  L. 
ed.  S68. 

One  who  purchases  bonds  in  good  faith  Is  not 
bound  to  took  any  further  than  to  see  that  there 
is  legislative  authority  for  its  Issue,  and  tbiit  so 
far  as  appears  by  oflSclal  oertiflcate,  all  coudi- 
tlona  precedent  to  its  iisue  have  been  per- 
formed. 

1  Randolph,  Com.  Paper,      848.  846. 

Power  to  issue  bonds  being  dearly  shown 
(legislative  power)  the  defendants  as  against 
bona-fide  purchasers  are  estopped  to  deny  that 
the  power  was  properly  exercised. 

Bogera  t.  BwrHngton,  70  U.  8.  S  Wall  654, 
18  L.  ed.  79;  Alter  v.  Cameron,  8  Dill.  198. 

Tbe  Act  of  1888  makes  tbe  township  abao- 
iDtely  liable. 

Barkley  y.  Letu  Comrt.  98  U.  a  868,  28  L. 
ed.  898. 

The  legislature  has  complete  control  over 
property  and  revenue,  and  In  creating  new  cor- 

Eirations  out  of  old  may  impose  debts  of  tbe 
Iter  on  the  former. 

1  Dill.  Hun.  Corp.  %%  68,  64,  and  furfM. 
Receiving  proceeds  wilt  be  a  waiver  of  Irreg- 
nlaritv. 

1  Randolph,  Com.  Paper,  §  846;  Capital 
Bank  of  St.  Paul  v.  Rarnea  A  Cau  Coimtiea 
Soliool  Ditt.  Ko.  86  (8.  Dak.)  43  N.  W.  Rep.  774. 

Corporate  existence  cannot  be  dnwn  In 
question  In  private  action. 

1  Dill.  Mun.  Corp.  %  48. 

In  an  action  between  third  parties  and  tbe 
corporation  U  li  only  necessary  to  show  that 
officers  assumed  to  act  as  offlcen  of  tbe  corpo- 
ration. 

Abbott,  Trial  Ev.  pp.  198,  IM.  198;  1  Dill. 
16  L.  a  A. 


StTPBEMB  Court.  Ara.. 

Hun.  Corp.  213,  8fr7.  p.  840,  note,  p.  361, 
note. 

Existence  and  organization  of  school  dis- 
tricts, road  districia,  and  the  like  may  be  proved 
by  reputation  and  acts  where  these  facta  do  not 
appear  of  record. 

1  Dill.  Mun.  Corp.  %  84,  note,  pi  110;  AUwtt, 
Trial  Ev.  pp.  89,  40.  48. 

Pulilic  officers  are  preaumed  to  have  done 
their  duty. 

2  Best,  Ev.  Morgan's  ed.  p.  622,  and  gmci 
cited;  Helton  v.  PwpU,  28  N..  T.  29a 


Corliss*  J.,  delivered  the  opinion  of  the 

court; 

The  plalntlffa  have  recovered  judgment 
upon  a  number  of  coupons  representing  tlw 
interest  on  bonds  Issued  by  an  allegeamn- 
nlcipal  corporation  known  School  District 
No.  33,  in  Richland  county.  In  the  then  ter- 
ritory of  Dakota.  Defendant,  not  having  is- 
sued them.  Is  sought  to  be  held  liable  oa 
these  bonds  and  their  interest  coupons,  by 
virtue  of  chapter  44.  Laws  1883.  At  the 
tlireshold  of  tlie  case  we  are  met  with  the 
proposition  that  there  ii  no  liability  becsuaa 
there  was  no  such  cOTporatlon  as  School  Dis- 
trict No,  23  In  existence  when  these 
struments  were  executed  and  delivered.  It 
is  asserted  that  the  proceedings  Instituted  to 
effect  the  organization  of  such  a  municipality 
were  fatally  defective.  It  Is,  in  the  first 
place.  Insisted  that  there  was  no  petition  for 
the  erection  of  the  district  presented  to  and 
flied  by  tbe  county  superintendent  of  schools, 
signed  by  a  majority  of  tbe  citizcna  restdins 
in  the  territory  to  be  affected.  Such  a  peti- 
tion Is  rcquirra  by  the  statute.  Chapter  14, 
Laws  1870,  %  10.  The  trial  Judge  has  found 
that  tliere  was  such  petition  made,  and  that 
It  was  filed  as  required  bj  law.  This  find- 
log  It  challenged.  We  think  that  the  evi. 
dence is aufilclent  tosustsinit.  Thepetitioa 
itself  was  not  produced,  but  we  are  satisfied 
that  there  was  ample  evidence  to  warrant  a 
finding  by  the  trial  Judge  that  it  could  not 
be  found,  but  had  beenloHt  or  taken  away 
by  some  former  county  superintendent,  either 
the  one  with  whom  it  was  originally  filed  or 
by  one  of  his  successors.  There  was  ample 
evidence  to  Justify  the  trial  court  in  holding 
that  diligent  search  had  been  made  for  the 
paper.  The  court  therefore  properly  admit- 
ted secondary  evidence  as  to  the  signing  and 
filing  of  the  petiti<m.  This  evidence  sus- 
tains the  finding. 

It  is  next  contended  that  there  was  s  fail- 
ure  to  comply  with  the  pruvialona  of  the 
statute  requiring  the  county  auperintondent 
to  fumlah  the  county  commissioners  of  the 
county  with  a  written  description  of  the 
boundaries  of  the  district,  and  declaring  that 
such  description  must  be  filed  in  the  office 
of  tlie  register  of  deeds  before  such  dlatrid 
ibould  be  entitled  to  proceed  with  iu  orxmnl- 
zstiOQ  bv  tbe  election  of  achool  district  of- 
ficera.  Chapter  14,  Laws  1879.  §  10.  It  li 
undisputed  that  the  only  attempt  to  oomplj 
with  this  requirement  was  by  filing  s  paper, 
which  In  worda,  flguns,  snd  form  is  m  fol- 
lows : 

"On  Janusrj  lit,  188  ,  the  sbove-naasd 
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district  oomprlaed  the  following  described 
luds,  Tis. : 


Dnortp-  DeMrlp- 
bon.   See.  Tovm.  Bq6.     Uod.   See.  Tmm  Kfle. 


For  tub  Beg  uent  chan  gea  aee  opp  oslte  page 

"Plat  of  School  District  Now  2& 
Towaablp...  Bsoge...      JownaWp  188,  Rum*  * 
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FOed  Sttli  Ootober.  188L  at  11  A.  H. 

J.  II.  Buncleb,  Co.  Olerk. 

"Organized  October  24tb,  1881,  hj  J.  H. 
EeDQedy,  Co.  Supt.  of  Scbools. " 

We  are  clear  that  this  does  not  contalti  a 
written  description  of  the  boundaries  of  tbe 
district.  It  merely  purports  to  be  a  plat  of 
the  district.  Whether  the  district  is  witbin 
or  wiUioat  the  lines  of  the  plat  is  left  to 
speculation.  But  does  it  neccsaiirily  follow 
tut  the  orgauizatioD  of  the  district  is  thereby 
tendered  TuIdT  The  county  superintendent 
creates  the  district.  His  decision,  embodied 
in  written  form,  la  the  act  which  calls  the 
new  corporation  into  being,  prorlded  he  has 
tMen  gireo  auttiorlty  to  proceed'by  tbe  pre- 
•entation  and  filing  of  the  proper  petition. 
The  statute  requires  bim  to  keep  a  record  of 
his  official  acts  (sec.  13) ,  and  it  is  to  this  rcc- 
ord  Utat  tbe  court  must  look  to  see  if  the  dis- 
trict has  bec-n  formed.  The  record  so  kept 
by  tlie  county  superintendent  shows  the  fol- 
lowing entry  :  "  District  No.  33,  organized 
October  34tb,  1881,  and  Includes  the  follow- 
ing described  territory :  South  half  of  sec- 
tions 19.  SO.  21,  33,  and  23,  and  all  of  sec- 
tions 20.  ST.  38.  S»,  80,  81,  83,  88.  84,  and 

•Not  IncluM. 
ML.B.  A. 


86,  In  township  183,  range  49,  and  one  half 
of  section  6,  In  township  182,  range  49,  and 
sections  24,  25,  and  86,  township  183,  range 
60."  Tbe  statute  does  not  declare  tliat  fur-' 
nisbing  the  county  commissioners  with  a 
written  description  of  the  boundaries,  and 
the  filing  thereof  in  the  office  of  tbe  register 
of  deeds,  are  conditions  precedent  to  the  ex- 
istence of  tbe  district.  Quite  tbe  contrary, 
Tbe  statute  refers  to  the  district  as  a  corpora- 
tion already  formed  before  tbe  doing  of  these 
acts.  It  does  not  withhold  corporate  life 
until  the  description  la  furnished  and  filed. 
It  merely  proviaes  that  the  district  shall  not 
be  entitled  to  proceed  with  Its  organization 
by  the  election  of  school  officers  before  these 
acts  are  performed.  The  corporation  exists; 
tlie  district  officers  exist;  but  no  election  of 
officers  can  be  held  until  after  certain  acts 
are  performed.  This  Is  the  plain  reading  of 
the  statute.  Said  the  court  in  Union  School 
Diai.  No.  4  Directort  t.  Itew  Union  School 
IHtt.  No.  S  Direeton,  186  111.  464:  "And 
tbe  failure  of  tbe  township  trustees  to  file 
with  the  county  a  map  showing  the  lands 
embraced  in  tbe  new  district  wil]  not  bare 
the  effect  to  destroy  Its  corporate  existence, 
or  to  prevent  the  directors  of  a  new  district 
from  levying  taxes  for  school  purposes  there- 
in cyuug"  Winnehago  School  IHret^ort  of 
Dint.  No.  £  l^p,  43  Seho(^  DireeUtrt  of. 
Dist.  No.  10,  78  111.  250.  A  municipal  cor- 
poration may  have  life,  although  there  are 
no  officers  In  office.  No  claim  Is  made  that 
the  officers  who  In  fact  signed  the  bonds  and 
coupoQB  were  not  at  least  de  fa^  officers  of 
tbe  district  provided  there  was  a  legal  or- 
ganization thereof.  Nor  could  It  l>e  sucoesa- 
fully  contended  that  such  officers  were  not  at 
least  de  facto  officers,  there  having  been  an  at- 
tempt to  comply  with  the  law  requiring  the 
furuisblng  and  flllag  of  the  descript!*:!  be- 
fore officers  should  be  elected,  and  tbe  officers 
being  in  actual  possession  of  their  respective 
offices  and  exercising  tlie  functions  thereof, 
and  there  being  no  other  persons  pretending 
to  lay  claim  to  such  offices.  Nor  would  wa 
reach  a  diflerentconclusion  were  we  of  opin- 
ion that  tbe  organization  of  the  district  was 
so  d^fectUe  that  the  proceedings  would  be 
set  aside  on  certiorari,  or  the  right  of  the  dis- 
trict to  act  as  such  would  be  denied  by  Judg- 
ment in  quo  warranto.  At  the  time  these 
bonds  were  Issued  the  district  was  acting  as 
a  do  facto  district  under  at  least  color  olor- 
ganizfttlon.  It  had  elected  its  district  offi- 
cers ;  beld  itsdistrlct  meetings ;  bad  voted  to 
borrow  money  to  build  a  scboolhonse;  and 
it  appears  to  tw  undisputed  that  the  proceed! 
of  toeae  bonda  were  used  for  ttiat  purpose, 
and  the  Inhabitanta  received  the  benefit  there- 
of. A  schoolhouse  has  been  built,  and  school 
has  been  taught  therein.  To  allow  the  de- 
fense that  the  proceedings  In  the  organization 
were  defective  to  defeat  the  debt  represented 
by  tiiese  bonds  would,  under  these  clrcam- 
stances,  be  to  sanction  repudiation  of  an 
honest  obligation.  We  are  firm  in  the  opin- 
ion that  the  legality  of  the  organization  of 
a  municipal  corporation  cannot  Iw  thus  col- 
laterally attacked.  Citizens  of  tbe  district 
who  are  opposed  to  the  formation  of  such  a 
oorpcnatlon  are  not  without  remedy.  Otrtl- 


Digitized  by 


Google 


SfiS 


NoBTB  Dakota.  Sufbbkb  C!ouht. 


APR  - 


orari  iflll  reach  the  action  of  the  county 
•uperintendent  when  without  jurtsdictioo. 
People  T.  Qladtoin  County  Suprt.  41  HIch. 
647.  Thestatiiteallowsnn  appeal.  Section 
26,  chap.  14,  Laws  1879.  The  corporate  exia- 
teace  may  be  attacked  by  quo  warranto. 
State  V.  BTodford,  33  Vt.  60  ;  PeopU  v.  Clark, 
70  N.  T.  618 ;  Clutshire  t.  J^U,  110  111. 
488 :  Comp.  Laws,  g  6848,  aubd.  8 :  Tirriiorp 
r.  An>utroJiff,iH>ak.SlM.  TheeTilsKSuUing 
from  a  doctriae  which  would  permit  the 
leitalUy  of  the  organtzatloa  of  a  municipal 
corporation  to  be  ioqulred  into  collaterally— 
Id  an  action  to  enforce  a  debt,  in  a  proceeding 
to  collect  a  tax  levied  by  the  d«/tieto  corpora- 
tion, or  in  a  litigation  orer  a  tax  growing 
out  of  a  tax  imposed  by  auch  municipality- 
would  b«  aa  gnat  aa  tiie  evils  which  would 
flow  from  the  collateral  inquiry  Into  the 
title  of  a  person  to  an  office,  the  functions  of 
which  he  is  Id  fact  exerclsinK.  This  same 
argument  reaches  the  objection  that  no  peti- 
tion was  ever  presented  and  filed,  even  assum- 
ing that  the  record  sustained  the  claim  that 
this  requirement  of  the  statute  was  not  com- 
plied with.  It  does  not  follow,  because  Uie 
organization  was  illegal  for  want  of  power 
In  the  county  superintendent,  that  at  all 
times,  In  every  species  of  litigation,  and  by 
any  person,  the  existence  of  the  dsfaeta  dis- 
trict can  be  assailed.  It  is  no  more  essential 
to  the  exercise  by  the  county  superintendent 
of  this  power  tiiat  a  petition  should  be  Died 
than  ttiat  it  should  be  signed  by  a  majority 
of  the  citizens  residing  lo  the  district.  It  Is 
the  fact,  and  not  the  decision  of  the  superin- 
tendent that  the  fact  exists,  which  gives  him 
jurisdiction.  A  petition  Is  filed  lacking  the 
signature  of  one  ci  tizen  to  make  it  a  petition 
signed  by  a  majority  of  the  citizens;  in  all 
other  respects  the  organizatioo  is  regular; 
bonds  are  Issued,  a  schoolbouse  built,  and 
school  taught.  Is  all  this  to  be  Ignored,  to 
he  treated  as  illegal,  because  there  was  no  de 
jure  dlstrlctr  Who  are  the  real  parties  In- 
terested in  defeating  such  a  debt?  The  tax- 
payers within  the  district.  In  what  position 
are  those  to  object  who  participated  In  the 
organization?  Tiicy  have  attempted  to  form 
a  district.  They  for  a  time  bel  leved  that  they 
bad  formed  it.  They  elect  ofScera;  borrow 
money  on  bonds  for  district  purposes ;  build 
a  schoolhouse  therewith ;  and  use  the  money 
for  other  purposes  connected  with  the  func- 
tions of  the  disirict.  On  what  principle  can 
the  existence  of  the  district  be  denied  by  them 
for  their  benefit?  If  any  within  the  district 
refrained  from  affirmative  action,  still  they 
are  chargeable  with  passive  acquiescence 
when  tticy  might  have  acted,  and  acted  ef- 
fectually, against  the  de/tu^oexistence  of  the 
district,  and  thus  have  prevented  an  ImposI* 
tion  upon  the  innocent  who  were  justified  in 
taking  that  to  be  a  leghl  district  which  was 
acting  as  sutib,  and  to  all  appearances  wns 
warranted  in  acting  as  fluch.  Those  who  were 
silent,  when  in  consclecce  they  should  have 
spoken,  have  no  claim  upon  the  equity  of  this 
court.  They  did  not  protest ;  they  did  not 
appeal;  they  did  not  resort  tocertiorari ;  they 
made  no  effort  to  have  the  district  attorney 
overthrow  this  de  faUo  district  by  quo  war- 
nnto ;  and  wfau  the  bonds  were  Toted  for 
98  L.  B.  A. 


they  appealed  to  do  chancellor  to  protect 
their  property  from  an  illegal  debt.  Not- 
only  the  considerations  which  lie  at  the 
foundation  of  the  rule  protecting  the  public 
in  dealing  with  a  de  facto  officer,  but  also  a- 
principle  very  analogous  to  that  of  equitable 
estoppel,  protects  these  bondholders  against- 
repudiation  under  the  forms  of  the  law.  If 
there  cannot  be  a  dejaeto  school  district,  there 
cannot  be  a  d«/<iiet0  city.  'If  Illegality  In  the 
proceedings  to  effect  organization  is  fatal  t» 
the  existence  of  a  district,  it  is  equally  aa 
fatal  to  the  existence  of  a  municipal  corpora- 
tion of  a  higher  grade.  Qtven  a  case  where 
the  defects  in  the  Incorporation  of  the  city 
are  aa  fatal  as  in  this  case,  and  then  deny  to 
that  corporation  any  effect,  although  a  city 
goyeroment  Is  in  fact  inaugurated  and  cairira 
on,  and  the  consequences  would  be  In- 
tolerable. Open  and  acknowledged  anarchy 
would  for  some  reasons  be  preferable.  Id 
after  years  tax  titles  would  be  destroyed : 
every  officer  of  the  city  would  be  a  trespasser 
when  the  discharge  of  what  would  be  his  duty 
on  the  theory  of  uie  existence  of  the  corpora- 
tion led  to  an  Interference  with  the  propoty 
or  pers&n  of  otiiera.  £ver^  police  or  other 
peace  officer  and  every  magistrate  acting  un- 
der the  supposed  authority  of  the  city  govern- 
ment would  be  liable  for  extortion,  for  as- 
sault and  battery,  for  false  imprisonment, 
and  could  be  proaecated  criminally  for  act* 
d<me  In  good  lalth  lo  the  enforcement  of  the 
criminal  law.  An  army  of  creditors  whose 
savings  have  gone  into  tlie  city  treasury,  and 
through  the  treasury  into  public  buildings- 
and  other  public  improvements,  find,  to  their 
astonishment  and  dismay,  that  they  have  re- 
ceived In  exchange  beautifully  lithographed 
but  worthless  bonds  as  souvenirs  of  their 
abused  confidence.    All  that  has  been  done  la 

?:ood  faith  under  color  of  law  Is  only  bare- 
aced  usurpation,  and  to  be  treated  as  such 
for  all  purposes.  Such  a  doctrine  would  be 
the  author  of  confusion,  injustice,  and  almost 
endless  litigation.  The  ImaRinatioo  cannot 
embrace  all  the  gross  wrong  to  which  it 
would  lead  when  pushed,  as  it  laiist  be,  t» 
its  logical  consequences.  On  the  other  band, 
no  great  injury  can  result  to  the  cltisens  or 
state  by  recognizing  a  de  facto  corporation  ; 
one  acting  as  such  under  color  of  organisa- 
tion. If  'the  law  is  disregarded  in  the  at- 
tempt to  organize  the  municipality,  the  vio- 
lation of  law  always  can  be  nipped  in  the  bud 
by  appropriate  judicial  proceedings.  We- 
find  that  our  views  are  by  no  means  novel. 
The  rule  that  the  existenoe  of  a  da  faet» 
municipal  corporation  cannot  be  collaterally 
assailed  has  frequently  been  recognized  and 
applied  by  the  courts.  Stuart  t.  K<dcmtxa»- 
School  But.  No.  1,  80  Mich.  69 ;  PeopU  v. 
Maynard,  16  Mich.  470;  frutov.  PaolaTown 
Go.  20  Kan.  897  ;  TitdaU  -v.  Mimnk  TnuiM$, 
46  111.  9:  Oenetia  T.  GUs.  61  III.  897;  iVopjr 
V.  Farnfiam.  36  111.  662;  Jameaon  t.  i^wpla, 
16  III.  267,  68  Am.  Dec.  SM,Shernir.  Gil- 
more,  68  Wis.  824 ;  State  v.  Omtral  Poc  B. 
Go.  21  Nev.  76 ;  Oheyenne  County  Behcol  DUt. 
No.  »  V.  Ghfyenm  County  School  Ditt.  Jfo.  i. 
46  Kan.  648 ;  AtOinmm^  T.  A  8.  F.  R.  0». 
7.  Wilton,  88  Kan.  888 :  Cloftxent  t.  Asnrt. 
88  Mich.  18;  StoOU  t.  £Ui6m,  41  HIdL  615; 
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Jittrt  T.  Winona  <fi  St.  P.  R.  Co.  31  Minn.  472; 
Mendenhnll  v.  Burton.  4H  Kan.  570 ;  Union 
fiehool  Vi*t.  No.  4  Dtreetort  v.  JV«w  Union 
JMiwA  DiMt.  No.  e  Dirtetors,  185  III.  464; 
]6  Am.  &  Eng.  Encyclop.  Law,  p.  965;  1 
Dill.  Han.  Corp.  %  ^•.Mendata  Tnateet  t. 
ThotMiaon,  80  111.  197 :  BnttrpriM  t.  State,  09 
Fla.  188.  Bee  8  Dill.  Mun.  Corp.  %  m ; 
£^ate  T.  Weather^.  45  Mo.  17 ;  Qmtanehe  Coun- 
ty Comrn.  v.  Lam.  188  U.  8.  198,  88  L.  ed. 
«04 ;  ^t«irMi«  T.  Ovy.  81  Fed.  Eep.  500.  In 
-aome  of  the  cases  time  Beems  to  have  been  con- 
«1derad  an  element  of  some  Importance,  but 
the  public  may  as  effectually  be  deceived  by 
«  defaeto  organization  the  day  after  It  Is  com- 
plete as  a  decade  thereafter.  The  time  a 
/oetoofiacer  has  been  in  possessioD  of  anofflce  ia 
never  regarded  as  controlling.  He  Is  as  much 
:an  officer,  as  to  the  public,  tbe  day  after  he 
1  ntrudes  f  nto  tbe  office  as  a  year  later.  "  The 
aamo  rule  which  recognizes  the  rights  of 
cfflcerB  d$  fado  recogDlzes  corpomiions  de 
Jtatfff,  and  this  is  necessary  for  public  and 
prlTste  security.*  (dement  v.  Ecerest,  29 
Hlch.  19-33. 

We  have  treated  this  power  as  If  the  action 
-were  upon  the  bonds  themselves,  berause  th? 
holders  of  Interest  coupons  may  recover  If 
they  could  maintain  an  action  on  the  bonds 
under  tl>e  same  circamstances.  It  Is  also 
'Urged  tliat  thf>re  was  a  failure  to  comply 
with  certain  conditions  precedent  to  the 
"valid  exercise  of  tbe  power  conferred  upon 
«uch  districts  by  law  to  borrow  money  on 
-district  bonds.  The  statute  regulating  tbe 
Issuing  of  such  bonds  providea,  in  substance, 
that  tMy  can  be  fsaaea  only  when  a  majority 
of  the  electors  of  the  district  present  and 
TOtIng  at  a  district  meeting  shall  vote  to  is- 
sue the  same.  Chapter  84,  Laws  1881,  g  1. 
Section  3  of  this  Act  provides :  "  Before  the 
question  of  issuing  bonds  shall  be  submitted 
to  a  vote  of  the  district,  notices  ^all  be 
posted  in  at  least  three  public  and  conspicu- 
ous places  in  said  district,  stating  the  time 
and  place  of  meeting,  the  amount  of  bonds 
that  will  be  required  to  be  Issued,  and  the 
time  in  which  they  shall  be  made  payable, 
at  least  twenty  days  before  Uie  time  of  meet- 
ing ;  and  the  voting  shall  be  done  by  means 
of  written  or  printed  ballots,  and  all  ball(^ 
deposited  In  favor  of  issuing  bonds  shall  have 
tbervon  the  words  'for  issuing  bonds,'  and 
those  opposed  thereto  shall  have  thereon  the 
words  'against  Issuing  bonds;'  and  If  the 
Tnajorlty  of  all  tbe  votes  cast  shall  be  in 
favor  of  issuing  bonds,  the  school  board,  or 
other  proper  offlcers,  shall  forthwiUi  proceed 
to  Issde  bonds  In  accordance  with  the  TOte; 
1)ut  If  a  majority  of  all  tbe  votes  cast  are  op- 
posed to  issi^ing  bonds,  then  no  furtlier  action 
•can  be  had,  and  the  question  shall  not  he 
again  submitted  to  vote  for  one  year  there- 
after: provided,  however,  that  the  question 
of  IssulnK  bonds  shall  not  be  submitted  to  a 
vote  of  the  district,  and  no  meeting  shall  be 
oalled  for  that  purpose,  until  the  district 
school  board  shall  have  been  so  petitioned, 
in  writing,'  by  a  majority  of  the  resident 
■electors  of  said  school  district."  It  Is  con- 
tended that  the  school  board  was  not  peti- 
tioned to  submit  the  question  of  issuing  the 
Imids  to  a  vote  n  required  by  the  provuo  to 
^     a  A. 


section  8.  We  think  the  defendant  Is  not  In 
position  to  raise  this  point.  The  plaintiffs 
are  bona  fide  holders  of  tbe  coupons.  Tbe 
recital  In  tbe  bonds  is  therefore  fatal  to  this 
defense.  Upon  their  face  appears  tbe  follow- 
ing statement:  "This  bond  Is  issued  on  the 
84th  day  of  Juno,  1888,  by  School  District 
No.  38,  county  of  Klchland,  D.  T.,  for  build- 
ing and  furnishlnff  a  schoolhouse  under,  and 
in  pursuance  of,  "and  in  strict  conformity 
with,  the  provisions  of  an  act  of  the  legis- 
lative assembly  of  the  territory  of  Dakota, 
entitled  'An  act  to  empower  school  districts 
to  Issue  bonds  for  building  schoolbooses, ' 
approved  March  8, 1881,  and  of  a  vote  of  said 
district  at  a  special  meeting  had  on  the  89th 
day  of  November,  1881. "  Upon  the  back  of 
each  bond  is  the  following  certiflcate,  signed 
by  the  clerk  of  the  dlsteict :  "I  certify  that 
the  within  bonds  are  issued  In  accordancewitii 
a  vote  of  Itehool  District  No.  88,  of  Richland 
county,  Dakota  territory,  at  a  special  meet* 
log  held  on  the  89th  day  of  November,  A. 
D.  1881,  to  issue  bonds  to  the  amount  of 
twelve  hundred  dollars."  It  Is  obvious  frcmi 
the  statute  that  the  officers  by  whom  the  bonds 
are  to  be  issued  are  intrusted  with  the  duty 
of  determining  whether  the  statute  has  been 
complied  with  as  to  all  matters  necessary  to 
give  them  authority  to  Issue  the  bonds. 
Their  statement  embodied  In  these  bonds 
therefore  estops  the  district  and  ite  successors 
from  showing  aught  to  the  contrary.  The 
rule  and  the  reason  for  it  have  been  so  often 
shown,  and  are  so  well  known  to  the  profes* 
sion,  tiiat  It  will  suffice  to  oite  some  of  tito 
numerous  anthorlties  on  the  point:  Bar- 
nards  Turn.  v.  Morriton,  188  U.  S.  688,  88  L. 
ed.  786 :  thregm  v.  Jenning$,  119  U.  B.  74-98. 
80  L.  ed.  833-829;  Movitrie  County  r.  Rock- 
ingham Ten-Gent  8av.  Bank,  98  U.  8.  681,  38 
L.  ed.  681 ;  Venice  v.  Murdock,  98  U.  B.  494, 
38  L.  ed.  688 ;  Oohma  t.  JBavea,  98  U.  8.  484, 
88  L.  ed.  OT9 ;  Dixm  Oouniy  v.  Field,  111  U. 
B.  88,  88  L.  ed.  860 ;  Humbom  Tap.  t.  Long, 
98  (7.  B.  648,  38  L.  ed.  763;  Knox  County 
Comre.  v.  AmnwaU.  63  U,  8.  31  How.  589. 16 
L.  ed.  208 :  Fulton  v.  SiDerton,  42  Minn.  896 ; 
15  Am,  &  Eng.  Encyclop.  Law.  pp.  1295  «l 
as;./ Burroughs,  Pub.  Becur.  2l&det»eg.  It  is 
not  necessarr  that  the  power  to  determine 
these  facta  snoold  have  been  expressly  om- 
ferred  upon  the  district  officers  by  the  statute. 
"It  Is  enough  that  full  control  In  the  matter  Is 
given  to  the  officers  named. "  Bernardt  Tap. 
V.  Morriton,  188  U.  B.  633,  88  L.  ed.  736 ; 
FuWm  V.  RiverUm,  43  Minn.  896.  Nor  Is  it 
essential  that  the  statement  should  set  forth 
in  detail  that  all  of  the  varlons  oondltlons 
precedent  have  been  compiled  wlUi.  It  is 
sufficient  if  it  is  stated  that  the  bond  was  fa- 
sued  in  parsoaDOO  of  tbe  statute,  designating 
It  In  such  a  manner  as  to  identify  it  This 
is  in  legal  effect  a  statement  that  each  and 
all  of  the  necessary  preliminary  steps  were 
taken  to  authorize  ue  Issue  of  the  bonds. 
Bernard*  Twp.  v.  Morriton,  188  U.  8.  638, 
88  L.  ed.  786 ;  JHaon  County  v.  Field,  111  U. 
8.  88,  88  L.  ed.  860 ;  16  Am.  A  Eng.  En- 
cyclop. Law,  p.  1800;  Moultrie  County 
Rockingham  Ten-Cent  San.  Bank,  99  U.  8. 
681,  28  L.  ed.  881.  But  the  statement  went 
much  further.   It  asserted  that  the  bonds  had 

Digitized  by  Google 


6S4  North  Dakota 

been  issued  under  and  in  pnrauacce  of,  and 
in  strict  conformity  with,  tbe  act  autboriz- 
log  their  Issue,  "and  of  a  vote  of  said  dis- 
trict at  8  special  meetiog  had  on  the  2dth 
day  of  November,  1881."  The  certificate  in- 
dorsed  on  the  bonds  by  the  clerk  was  required 
*  by  the  statute  to  be  indorsed  thereon.  Chap- 
ter 24,  Laws  1881,  §  4.  The  statute  apectflee 
what  the  certificate  shall  contain,  and  this 

{iroTlsi<Hi  was  strictly  complied  with  In  the 
Bsntng  of  then  bmdi.  This  reqairemeat 
Indicates  that  It  was  tor  th»  protection  of  tlie 
purchaser  of  the  bonds,  who  might  implicitly 
reiy  upon  the  clerk's  certificate  as  conclusiTc 
evidence  that  all  necessary  preliminary  steps 
had  been  legally  and  regularly  taken. 

We  come  now  to  the  clalm.tliat  the  plain- 
tiffs have  lued  the  wrong  corporation.  The 
defendant  did  not  iwae  these  bonds.  If  li- 
able at  all,  It  must  be  by  virtue  of  some 
statute.  Chapter  44,  Laws  1688,  is  pointed 
to  as  the  act  which  binds  the  defendant  to 
pay  these  bonds.  This  law  provides  for  a 
new  system.  The  district  school  system  was 
to  be  abolished,  and  the  township  school  sys- 
tem to  take  fts  place.  Under  this  statute  It 
was  Uie  duty  of  the  board  of  county  commis* 
■loners  to  divide  all  organized  counties  into 
school  townships.  The  finding  of  the  court 
Is  that  on  May  38,  1888,  the  commiaaioners 
of  Richland  county  duly  wganized  the  school 
township  of  Dwigbt  In  tliat  county,  and  that 
the  territory  within  this  new  school  town-  ] 
ihlp  embraced  nearly  all  of  the  territory  of 
tbe  old  school  district  No.  92 :  and  that  the 
■dboolhouse  and  school  famitun;  belonging 
to  the  district  were  received  into  and  ere 
owned  by  the  defendant.  There  Is  sufficient 
evidence  to  support  the  finding  that  the 
■choolhouse  beloncing  to  dlatrict  No.  22  la 
within  the  tenltwlal  limits  of  the  defend- 
ant. Under  these  facts  the  liability  of  the 
defendant  on  theee  bonds  would  be  clear, 
under  section  144  of  the  Act,  were  it  not  for 
tlie  provisions  of  section  186,  to  which  we 
will  in  a  moment  refer.  Section  144  pro- 
vides as  follows:  **Every  school  township 
■hall  be  liable  for,  and  shall  assume  and  pay 
fnlly,  according  to  their  legal  tenor,  effect, 
and  obligation,  all  the  outstanding  bonds 
and  the  Interest  lAiereon,  of  every  school  dis- 
trict, the  schoolhonse  and  furniture  of  which 
are  received  and  Included  within  the  school 
township,  and  owned  thereby,  the  same  as 
If  said  bonds  had  been  issued  by  said  school 
township ;  and  tbe  law  which  authorized  tbe 
■duwl  district  to  Isine  bonda  ahall  apply  to 
the  school  towmblp  tbe  same  aa  If  It  nad  or- 
iginally been  authorized  to  Issue,  and  had 
Issued,  the  said  bonds.  Tbe  bonds  shall  be 
deemed  In  law  the  bonds  of  the  school  town- 
■hip.  with  tbe  same  validity  for  securing  and 
enforcing  the  payment  of  principal  and  in- 
terest that  tbey  would  have  bad  against  tbe 
district  that  Issoed  them."  There  can  be  no 

f uestlon  as  to  the  power  of  the  legislature  to 
inpoee  upon  a  new  municipality,  which  io- 
cludea  all  or  a  portion  of  the  territory  of  an 
old  municipal  corporation,  liability  for  the 
debt*  of  the  old  corporation,  where  the  prop- 
erty of  the  latter  la  turned  over  to  and  re- 
ceived by  the  former  under  the  law.  Mount 
PUiuant  V.  Beekmth,  100  U.  8.  514,  96L.  ed. 
SB  L.  R.  A. 
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690 :  1  Dill.  Hun.  Corp.  J  68 ;  State  v.  Lata 
(Xtg,  25  Hinn.  404;  Winona  r.  Winona 
Omntp  Sehoof  JHtt.  No.  8t,  4u  Hinn.  18,  8  L. 
R.  A.  46 ;  DemattM  v.  New  WhaUxm^  4  Waah. 
137  ;  Laramie  County  Oomr*.  v.  Albany  County 
Comrt.  92  U.  8.  807,  23  L.  ed.  683 ;  SeliHfxr 
T.  Langlade,  66  Wis.  616,  and  cases  cited  in 
opinion ;  KrdgU  v.  AMand,  61  Wis.  246. 
See  also  note  to  f^ate  v.  Oitenger,  20  Am. 
St.  Rep.  677  [27  Neb.  423].  Indeed,  many  of 
the  cases  go  much  further  than  Is  neoesiaiT 
to  support  this  legislation.  But  It  la  con- 
tended that  school  district  No.  S3  has  not 
ceased  to  exist;  that  the  organization  of  the 
defendant  is  not  complete  ;  and  the  areument 
from  these  premises  is  that  district  No.  ^ 
and  not  the  aefendant,  la  at  present  liable  for 
theae  bonds.  The  section  of  the  statute  oa 
which  tbe  claim  tests  Is  section  186.  It  pro- 
vides as  follows:  "The  adoption  of  tbe 
system  herein  provided,  and  the  passage  and 
approval  of  this  act,  shall  not  have  tbe  effeofr 
to  discontinue,  abolish,  and  rcndernull  gu^ 
school  districts  or  their  orgaoi«atioo  as  tber 
may  now  exist  in  any  county,  but  they  sbsJi 
continue  to  exist,  and  their  officers  to  act  as 
such,  In  law  and  fact,  until  the  school  town- 
ship organization  is  complete,  so  fares  It  In- 
cludes any  particular  district  or  districts,  or 
the  larger  part  of  any  particular  district. 
And  such  township  organization  shall  not  be 
deemed  complete,  nor  such  districts  so  eeasa 
\  to  exist,  and  their  officers  to  act  as  socfa. 
until  all  matters  between  the  district  and  tha 
township  are  adjusted,  and  the  property  de- 
livered, funds  paid  over,  and  an  adjuatmoit 
Is  reached  for  tne  equalization  of  taxes  and 
property  between  the  districts  which  enter 
into  tbe  school  township,  so  far  as  such  taxes 
and  property  remain  permanent  in  hooses, 
sites,  furniture,  and  otber  parts  <rf  faonseaana 
grounds."  llie  next  two  sections  preacriba 
tbe  procedure  by  which  the  equalization  of 
taxes  Is  to  be  determined,  and  the  rules  which 
are  to  govern  such  equalization.  Now.  it  la 
quite  clear  to  our  mind  that  section  186  was 
incorporated  in  the  statute  merely  to  keep  the 
old  districts  alive,  for  tbe  purpose  of  ad- 
justing their  rights  among  themselves,  so 
that  taxpayers  living  In  each  portion  of  the 
new  townuip  which  formerly  constituted  » 
school  district  should  not  pay  more  of  the 
aggregate  of  the  old  Indebtedness  of  the 
several  districts  embrsced  In  the  township 
than  would  be  equitable,  considering  thift 
rights  of  the  taxpayers  of  the  other  dlstrlcta,  • 
so  tnoloded,  to  the  same  treatment.  Tha 
school  boards  of  thessTeral  old  dlstrlcta  ooa- 
stituted,  with  the  county  superintendent,  & 
body  to  adjust  theae  matters,  and  It  was  nec- 
essary to  keep  the  districts  ali,ve  Itx  this 
special  purpose  after  the  organization  of  tbe 
towndilp.  Tbe  legislature  intended  towmk 
an  tmniedtate,  rwlcal  revolution  In  tbo 
sdiool  system  tat  the  whole  territoij.  W* 
do  not  believe  that  they  contemplated  that, 
while  a  long-drawn-out  contest  was  going  on 
to  settle  these  questions  l>etween  the  old  dis- 
tricts, this  new  system  should  be  held  In 
abeyance.  Horeover,  there  would  be  no  rea- 
son for  making  the  organisation  of  tbesdraol 
township,  and  its  rigut  to  carry  on  tbe  school 
system,  depend  npon  the  detemtnatlon  (tf  » 
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matter,  the  prior  settlement  of  which  was  not 
esseotial  to  the  corporate  existence  of  the 
school  township  and  the  adraintstratlon  of 
iho  school  law.  Settlcmuit  must  Inevitably 
come.  Should  those  charxed  with  the  duty 
of  making  it  fail  to  obey  the  law,  mandamus 
would  set  tbem  In  motion.  The  nature  of 
their  decision  could  not  be  dictated  by  any 
court;  but  they  could  be  compelled  to  make 
some  decision.  The  discharge  of  this  duty, 
whether  Toluntary  w  under  compulsion,  can 
as  well  go  on  after  aa  before  the  school  town- 
ship becomes  liable  for  the  district  debts  and 
Is  authorized  to  carry  on  the  schools.  The 
township  is  bj  the  statute  made  liable  for 
these  bunds.  It  Is  the  formal  party  Bgninst 
which  Judgment  may  be  recorered.  When 
execution  fn  the  form  of  mandamus  to  com- 
pel  a  lery  of  taxes  la  applied  for,  the  court 
will  observe  the  decision  of  the  board  of 
adjustment  In  the  apportionment  of  the 
burden.  If  no  settlement  has  at  that  time 
bMD  voluntarily  reached,  the  court  In  a 
separate  proceeding  will  compel  the  per- 
formance of  this  duty  specially  enjoined  by 
law,  and  when  such  adiuatment  is  consum- 
mated  the  writ  of  mandamus  to  compel  the 
levy  of  a  tax  to  pay  the  Judgment  must 
observe  and  follow  this  adjustment  in  the 
apportioning  of  the  tax  among  the  several 
oia  districts  of  the  new  township.  The 
statute  Is  not  clear.  The  question  is  by  no 
means  free  from  doubts.  If  the  eye  Is  riveted 
m  SRCtloD  188  alone  there  la  much  force  In 
the  defendant's  position.  Bat  we  must  scan 
the  whole  act  to  find  out  its  spirit,  and  In  the 
light  of  that  ppirit  he  must  interpret  section 
IW.  We  can  discover  a  frood  reason  for  keep- 
ing these  districts  alive,  after  the  organiza- 
tion of  the  school  township,  for  the  special 

Eorpose  of  adjustment  of  equities.-  We 
Blieve  it  would  be  highly  Inconvenient  to 
preserve  tlielr  existence  tlicreafter  for  general 
school  purposes,  and  that  such  was  not  the 
Intention  of  the  law-making  power.  The 
existence  of  these  districts  for  this  particular 
purpose  la  not  incompatible  with  the  exlst- 
wce  of  the  Kshool  township.   It  In  no  num* 


ner  interferes  with  the  full  exercise  by  the 
school  township  of  all  lis  powers.  These 
districts  were  to  be  kept  alive  for  u  short 
period,  to  accompHsh  a  special  object  en- 
tirely foreign  to  the  power  conferred  upon 
school  townships.  Tlieir  utter  extinction  for 
all  purposes  contemporaneously  with  the 
creation  of  school  townships  would  have  left 
the  latter  no  more  completely  in  possession 
of  all  their  functions  as  municipal  corpora- 
tions. 

Finding  no  error,  t/ujudffmmi  i»  affirnud. 

All  concur. 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which  on  May  81,  ISw, 
the  following  opinion  was  banded  down : 

We  are  asked  to  grant  a  rehearing  on  the 
assumption  that  we  nave  overlooked  the  case 
of  Dartmouth  Ban.  Bank  v.  Miniuhaha  County 
School  Ditti.  6  d  SI,  6  Dak.  833.  We  had 
not  overlooked  it.  We  do  not  regard  It  as 
in  point.  In  that  case  It  might  be  said  that 
there  was  no  color  of  organization.  There 
was  no  petition  ever  filed,  or  even  signed. 
In  so  far  as  that  decision  can  be  lee  arcfed  as 
conflicting  with  our  cwcIubIods  we  feel  oon- 
s'rained  to  differ  tnrn  the  oonrt  whldi  pro- 
nounced it. 

Another  matter  is  referred  to  in  the  peti- 
tion for  rehearing  which  strikes  us  with 
much  force.  It  is  insisted  that,  unless  we 
modify  the  judgment,  It  will  stand  as  an 
nnauallfied  fadgroent  against  the  defendant, 
to  be  collected  the  same  aa  any  other  judg- 
ment against  It.  To  save  any  question,  w« 
will  modify  the  Judgment  so  that  the  col- 
lection of  ft  must  be  enforced  according  to 
the  provisions  of  sections  186-141,  chap.  44, 
Laws  1888.  The  district  court  will  modify 
the  judgment  by  inserting  therein  the  fol- 
lowing clause:  This  Judgment  is  to  be  en- 
forced subject  to  t^e  provisions  of  sectlont 
136-141,  chap.  44,  Laws  1888;  the  debt  on 
which  it  is  rendered  being  a  debt  subject  ta 
equalization  as  therein  prorided. 

Modified  and  affirmed. 

All  concur. 


SOUTH  CABOIilNA 
Charles  W.  UcCREERY,  Appt.^ 

V. 

J.  Henry  DAVIS,  Jtetpt. 

(  B.  C.  > 

t.  The  m«rrl«f«  relatltm  la  oot  area 
wttUB  a,  atat*  in  whloh  only  one  of 
the  partlee  reeldee  so  as  to  give  a  oourt  of 
that  state  Jurisrilctlon  to  diBotve  the  marriage 
and  bind  the  abseat  party  who  Is  ft  dtisen  of  ao- 
Other  Jurlsd1ctloa,b]r»ubatitiitedoraotaBli]otioe 
of  the  proceedmas  given  witliouc  tbejurlsdio- 

NOTB.— As  to  eoDBtnietive  service  od  non  re^1- 
dent  to  give . jniMtetfon  to  dlvOTeBeflsce,seetbe 
eases  ooltecteaio  the  not*  to  Batter  v.  iraahiDgton 
(La.>  WL.a  A.S14. 

The  presBot  case  Is  an  atnisoally  valaable  addt- 
tloD  to  the  wftject  br  vlrtoe  of  its  vlgoroos  dts> 
niaaloB  of  the  iwliMifple  at  tbe  dectoloiL 
88  Ij.  R  A. 


See  also  40  L.  R.  A.  291. 


BUFKBHE  COURT. 

Hon  of  the  oourt  wbeie  the  iwooeedtng  la  pend- 
ing. 

8>  Only  valid  dlvoreea  and  noi  a  toUI 
divorce  in  another  atate  are  relerred  to  Id 
Bev.  Stat.,  •  2160,  ezoepUng  a  divorced  peteon 
from  the  problbttton  of  marrUge  bj  one  who  ba» 
a  ftmner  wife  or  husband. 

8.  Speelfle  perftonnanee  of  a  oontraot  for 
land  cannot  be  enforced  by  the  vendor  when  the 
land  la  subject  to  an  inchoate  dower  right  of  btB- 
wife. 

4.  A  T«rid  diworee  p'^ited  to  awifto  in 
another  state  will  nc»t  be  giwen  efliect 

oo  the  theory  tbat  sbe  is  estopped  so  as  to  relieve- 
her  husband's  land  in  asultbeiween  hlmand  a 
third  peraoQ  from  ber  locboate  dower  right,  es- 
peolaliy  where  tbe  qoesrion  oS  dower  was  n- 
served  In  tbe  dectee  of  dlvoroe. 

(April  ax  UK) 
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APPEAL  by  plaintiff  from  a  judgment  of  the 
Common  Picas  Circuit  Court  for  Richlsnd 
Oounty  in  favor  of  defendaot  in  an  action 
brought  to  compel  specific  performanoe  of  a 
contract  to  purchase  real  ettate.  Afflrmed. 

The  ezceptiona  taken  plafntlfl  were  as 
follows; 

<*  (1)  Because  his  honor  held  that :  '  Ac- 
cording to  the  uniform  decisionB  of  the 
courts  of  this  state,  marriage  has  been  ad- 

iudged  to  be  a  clrll  contract.'  (3)  Because 
lis  honor  held  that:  'Assuming  that  mar- 
riage is  a  civil  status,  Uiat  can  be  modified 
«r  changed  hj  the  law  of  the  domlell,  It 
does  not  follow  that  the  judgment  of  divorce 
changing  the  matrimooial  status  of  Mrs. 
Rhoda  McCreery  In  Illinois  can  have  the  ef- 
fect of  dissolving  the  matrimonial  status  or 
relations  of  her  husband  aa  a  citizen  of  South 
Carolina.  It  cannot  have  such  effect  If,  as 
universally  conceded,  each  state  has  Uie  sov- 
ereign ri^t  to  fix  and  regulate  the  domestic 
status  of  its  own  citizens.  The  judgment 
of  divorce  granted  Mrs.  fihoda  HcCreery  in 
IlllDols  cannot  affect  the  matrimooial  status 
of  her  husband,  Charles  W.  HcCreery,  aa  a 
citizen  of  this  state,  under  section  1  of  article 
4  of  the  Constitution  of  the  United  States. 
giving  fktth  and  credit  to  foreign  judgments 
In  fhiB  state.  This  provision  of  tne  Ooostl- 
tutlon  of  the  United  States  was  never  in- 
tended to  afford  one  state  the  means  of  fixing 
or  changing  the  marital  status  of  the  citi- 
zens of  another  state,  in  hostility  to  the  laws 
and  public  policy  of  the  latter  state  with 
reference  to  matnage.  To  give  such  effect 
to  this  constitutional  provisron  would  be  to 
anthwize  one  state  to  legislate  for,  and  to 
control  the  domestic  policy  to  govern  in, 
another  state.  If  divorces  could  be  granted 
for  any  cause  In  this  state,  public  policy 
might  demand  a  recognition  in  this  state  of 
the  judgment  of  divorce  granted  in  Illinois. 
Mo  country  will,  however,  consent  to  recog- 
nize a  foreign  judgment  which  is  contrary 
to  its  views  of  public  policy  and  morality. 
If  one  state  has  the  unquestioned  right  to 
adopt  and  enforce  Its  own  dotnestic  policy 
with  reference  to  marriage  and  divorce,  the 
eame  right  must  be  accorded  to  every  other 
state.  If  Charles  W.  McCreery's  marriage 
is  to  be  regarded  as  contracted  in  South  Car- 
olina, his  present  marital  status  or  condition 
must  be  determined  by  the  decisions  of  our 
own  courts  with  reference  to  marriage.  This 
court  will  not  undertake  to  overrule  the  well- 
settled  law  of  this  state  relating  to  the  mar- 
riage contract,  in  order  to  change  the  matri- 
monial status  of  Charles  W.  McCreery  In 
this  state  to  suit  the  cbaiiired  status  of  his 
wife  under  the  lans  of  Illinois.'  (8)  Be 
cause  his  honor  held  that:  'Regarding  the 
marriage  of  Charles  W.  McCreery  as  having 
been  contracted  in  South  Carolina,  I  con- 
clude, as  matter  of  law,  that  the  Judgment 
•of  divorce  graoted  in  the  state  of  IlJinoIs  at 
the  instance  of  Mrs.  Rhoda  McCreery  did 
not  dissolve  the  matrimonial  status  of  her 
husband.  Charles  W.  McCreery,  in  this  state. 
If  the  judgment  of  divorce  granted  in  Illi- 
nois could  have  the  effect  of  dissolving  the 
matrimonial  relations  of  Charles  W.  Mc- 
«fl  L  K  A. 
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Creery  in  this  state,  It  could  not  devest  tha 
tnclioate  right  of  dower  of  his  wife,  Mr«. 
Itlioda  McCreery,  in  the  first  lot  of  land  re> 
ferred  to  in  the  agreement  between  plaintiff 
and  defendant,  of  which  Charles  W.  Mc- 
Creery was  seised  in  fee  prior  to  the  date 
of  said  judgment  of  divorce.  The  statute 
of  Illinois  also  reserves  the  wife's  right  of 
dower.'  -  (4^  Becaiise  his  honor  held  that: 
'  If  the  marriage  of  Charles  W.  McCreery  is  to 
be  reganled  as  having  been  contracted  in  the 
state  of  New  York,  the  judgment  of  divorce 
granted  in  Illinois,  under  the  New  York  de- 
cisions, could  not  have  the  effect  of  dissolv- 
ing the  matrimonial  relations  of  Charles  W, 
McCreery.'  (in  Because  his  honor  held  that: 
'Considering  uie  marriaee  of  Charles  W. 
McCreery  aa  contracted  either  In  this  state 
or  Id  New  York,  I  conclude,  as  matter  of 
law,  that  the  judgment  of  divorce  eruited 
in  Cook  county,  in  the  state  of  Illinois, 
upon  the  application  of  plaintiff's  wife,  Mrs. 
Rhoda  McCreery,  does  not  dissolve  the  mat- 
rimonial relations  of  her  husband,  the  plain- 
tiff, Charles  W.  McCreery,  as  a  citizen  of 
this  state. '  (6)  Because  his  honor  erred  in 
passing  upon  the  marital  status  of  Charles 
W.  McCreery,  whereas  it  was  only  necessary 
to  the  decisi<m  of  this  case  to  pass  upon  the 
marital  status  of  Bboda  McCre^.  (?)  Be- 
cause his  honor  sliould  have  held  that  under 
the  Constitution  of  the  United  States,  and 
the  acts  of  congress  passed  In  pursuance 
thereof,  the  Judgment  of  divorce  Ranted  by 
the  courts  of  Iinnois  is  valid  and  binding 
in  the  courts  of  this  state.  (8)  Because,  it 
having  been  admitted  that  the  proceedings 
for  divorce  were  regular,  and  the  judgment 
therein  valid,  and  in  accordance  with  the 
laws  of  the  state  of  Illinois,  it  was  error  to 
hold  that  the  said  judgment  was  ineffectual 
to  dissolve  the  marriage  contract  in  this 
state.  (9)  Because  his  honor  held  that: 
'The  plaintiff  is  not  entitled  to  compel  spe- 
cific performance  of  the  agreement  by  the 
defendant,  J.  Henry  Davis,  and  that  plain- 
tiff's complaint  be  dismissed,  with  costs.* 
(10)  Because  his  honor  held  that:  'The 
doctrine  of  estoppel,  as  to  Mrs.  Rhoda  Mc- 
Creery, need  not  he  considered,  as  she  is  not 
a  party  to  this  action. '  " 

MeaMTB.  I^Im  *  Mnllar  for  appellant 
Mmn.  Alston  *  Patton  for  respondent 

Pop«,  J,,  delivered  llie  opintm  of  the 

court : 

Oo  the  8d  day  of  January,  1803,  the  plain- 
tiff aitd  defendant  enters  into  a  written 
agreement  whereby  the  plaintiff,  for  a  val- 
uable consideration,  agreed  to  sell  and  con- 
vey to  Uie  defendant,  free  of  Incumbrance  or 
defect  of  title  of  any  character,  two  certain 
lots  of  land  situate  in  the  county  of  Rich- 
land, in  the  state  of  South  Carolina.  Wlien 
the  plaintiff  tendered  his  deeds  of  convey- 
ance of  said  two  lots  of  land  to  the  defend- 
ant, the  defendant  refused  to  accept  said 
deeds,  claiming  that  the  same  wens  not  free 
from  incumbrance  or  defect  of  title.  In  this 
respect,  namely,  that  there  was  no  renuncia- 
tion indorsed  on  said  deed  of  the  dower  of 
Rhoda  Baldwin  McCreery,  the  wife  of  the 
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plmiDttff ;  and  the  said  defendant  still  refused 
said  deeds  after  he  irnd  exhibited  to  Lim  a 
certified  copy  of  a  Judgment  of  the  circuit 
court  of  Cook  countT,  in  the  state  of  Illi- 
nois, in  an  actiim  wherein  the  said  Rhoda 
Baldwin  McCreenr  was  plaintiff  and  the  aatd 
Charles  W.  Mcdreery  was  defendant,  ren- 
dered at  the  Hay  term,  1891,  of  said  court, 
sod  wheret^  the  bonds  of  matrimony  there- 
tofore ezlstlng  between  the  said  Rhoda  and 
Charles  were  dissolved.  On  the  3d  of  Feb- 
ruary, 1893,  the  plaiutiiT,  Charles  W.  Mc- 
Creery,  commenced  his  action,  by  summ6ns 
*Dd  complaint,  against  the  defendant,  J. 
HeiuT  Davis,  In  the  court  of  common  pleas 
for  Klchland  county,  in  the  state  of  South 
■Carolina,  for  a  Judgment  requiring  the  said 
J.  Henry  Davis  to  specifically  perform  his 
-contract,  and  that  when  the  plaintiff,  Charles 
W.  McCreery,  should  deliver  his  deed,  with 
lull  warranty,  for  said  two  lots  of  land,  to 
-the  defendant,  J.  Henry  Davta,  he  ahould 
accept  the  same,  and  pay  the  purchase  money 
therefor  to  Charles  W.  McCreery.  The  de- 
fendant. In  his  answer,  admitted  the  facts 
-•et  up  in  the  cnmpiaint.  "except  that  he 
•denies  that  the  title  offered  him  by  the 
«aid  plaintiff  is  free  from  defects  nr  incum- 
brances; and  he  alleees  that  the  said  deeds 
•of  conveyance  offered' him  by  said  plaintiff 
■mn  defective,  in  Uiis:  that  the  aala  plain- 
tlfl  is,  ttoA  at  the  time  mentioned  in  said 
■complaint  was,  a  married  man,  and  that  his 
wife  was,  and  Is  now,  alive,  and  that  said 
deeds  of  conveyance  bear  no  renunciation  of 
dower  by  his  said  wife."  The  cause,  being 
thus  at  issue,  came  on  to  be  beanl  by  his 
lionor,  Jft^  WitlierflpooD,  at  the  spring 
(1898)  term  of  the  oourt  of  common  picas  for 
Klchland  county,  in  the  state  of  South  Car- 
olina, on  the  piMuiings,  and  on  the  follow- 
ing written  agreement  as  to  the  admitted 
facts : 

(1)  That  00  or  about  the  4th  day  of  Feb- 


W.  McCreery,  as  his  wife,  at  which  time  aha 
was  compelled  to  leave  him  on  account  of  bis 
extreme  and  repeated  cruelty  to  lier,— and 
further  alleging  and  setting  forth  in  detail 
his  acts  of  cruelty  towards  her ;  extreme  and 
repeated  cruelty  neing  one  of  the  causes  for 
which  divorces  ai-e  granted  in  the  statute  law 
of  said  slate  of  Illinois.  Tliat  thereupon  there 
Isaued  oat  of  said  court,  and  under  the  seal 
thereof,  the  people's  writ  of  summons,  di- 
rected to  the  sheriff  of  said  Coolc  county  to 
execute.  That  said  summons,  and  due  notice 
of  the  filing  thereof  and  of  the  complaint, 
were  served  upon  the  plaintiff  by  pubiica- 
tlon,  in  strict  aaxndance  with  the  laws  of 
the  state  of  Illinois,  but  this  plaintiff  did 
not  appear,  answer,  or  demur  to  said  com- 
plaint.  That  thereafter,  to  wit.  at  the  May 
term,  1891,  thereof,  there  was  filed  in  said 
circuit  court  of  Cook  county  a  decree  affirma- 
tively finding  the  facts  alleged  in  the  com- 
plaint of  the  said  Bhoda  McCreery,  and  or- 
dering, adjudging,  and  decreeing  that  the 
bonds  of  matrimony  theretofore  existing  be- 
tween the  said  Rhoda  McCreery  and  this 

filaintiff  be  dissolved,  a  copy  of  which  decree 
B  hereto  attached,  as  Exhibit  B;  and  made  a 
part  of  this  agreement.  (2)  That  plaintiff 
was  seised  in  Tee  of  the  premises  first  de- 
scribed in  said  agreement  prior  to  the  date 
of  the  said  decree  of  divorce,  and  tliat  he  ac- 
quired title  to  the  premises  second  described 
in  said  agreement  subsequent  to  the  date  of 
said  decree  of  divorce.  (8)  That  by  the  stat- 
ute law  of  the  slate  of  Illinois  (1  ntarr  A  C. 
Anno.  3tat.  p.  904,  par.  14}  it  is  provided: 
'If  any  husband  or  wife  Is  divorced  for  the 
mtac<m<luct  of  the  other,  except  when  Uw 
niarrlu;;e  was  void  from  tlie  beginning,  he  or 
she  sliiill  not  thereby  lose  dower  nor  the  bene- 
fit of  any  such  jointure  ;  but  If  such  divorce 
shall  be  for  his  or  her  own  fault  or  miscon- 
duct, such  dower  or  jointure,  and  any  estate 
granted  by  the  laws  of  this  state  in  tlie  real 


Tuary,  1885,  the  plaintiff,  then  and  ever  since  !  or -personal  estate  of  the  other,  shall  be  for- 


citizen  of  the  city  of  Columbia,  state  of 
South  Carolina,  was  lawfully  married,  in 
-the  city  of  Brooklyn,  in  Che  state  of  New 
York,  to  one  Rhoda  Baldwin,  then  a  citizen 
■of  Brooklyn,  and  stale  of  New  York.  That 
very  shortly  thereafter  the  plaintiff,  with  his 
wire,  returned  to  the  said  city  of  Columbia, 
«tate  of  South  Carolina. — hia  said  place  of 
residence. — where  they  lived  together  as  hus- 
band and  wife  until  os  or  about  the  7th  day 
-of  June,  at  which  date  his  said  wit'e 
left  his  bouse  and  home,  and  moved  to  the 
■city  of  Chicago,  Cook  county,  state  of  Till- 
nnis.  That  on  the  14th  day  of  March,  1H91, 
the  said  Itlioda  McCreery,  plalntifT's  wife, 
filed  in  the  circultcourt  o'f  said  Cook  county, 
itate  of  Illinois  (a  court  of  record,  and  gen 
•eral  jurisdiction),  her  bill  of  complaint 
against  the  plaintiff,  for  a  divorce  a  vinculo 
mati-imonii  from  liim,  in  which  complaint 
•she  alleges  that  she  was  an  actual  resident  of 
the  county  of  Cook,  and  had  been  for  more 
-than  twenty  months,  tlien  last.  past,  a  resi- 
dent of  the  state  of  Illinois;  that  on  the  4th 
day  of  February,  1886,  she  was  lawfully 
married  to  the  said  Charles  W.  McCreery, 
«nd  from  that  time  until  about  the  7il)  day 
■of  June,  1687,  she  lived  with  thesaid  Charles 
i^UKA.  48 


feited.'  That  in  volume  1,  at  page  896, 
par.  1,  of  said  Starr  &  Curtis'  Annotated 
Statutes,  it  is  provided  'that  the  estate  of 
curtesy  Is  hereby  abolished,  and  the  sur- 
viving husband  or  wife  shall  be  endowed  of 
the  third  part  of  all  the  lands  whereof  the 
deceased  husband  or  wife  was  seised  of  an 
estate  of  inhtrrltance  at  any  time  during  the 
marriage,  unless  the  same  shall  have  been 
relinquished  in  legal  form.'  (4)  That  by 
this  act  of  the  legislature  of  the  state  of  New 
York,  passed  in  1828,  now  section  1756  of 
the  Code  of  Procedure  of  said  stale,  it  is  pro- 
vided :  'In  either  of  the  following  cases,  a 
husband  or  wife  may  maintain  an  action 
against  the  other  partv  to  the  marriage,  to 
procure  a  judgment  alvorcing  the  partiea, 
and  dissolving  the  marrtasre,  by  reason  of  the 
defendant's  adultery :  (1^  Wht  re  both  par- 
ties were  residents  of  this  state  wlicrc  the 
offense  was  committed.  (3)  Where  the  par- 
ties were  married  in  this  state.  (8)  Where 
the  plaintiff  was  a  resident  of  this  state  when 
the  offense  was  committed,  and  is  a  resident 
thereof  when  the  action  is  commenced.  (4) 
Where  the  offense  was  committed  within  tike 
state,  and  the  injured  party  when  the  action 
Is  commenced  ii  a  resident  of  the  state. '  (5) 
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It  is  admitted  tbat  the  deed  tendered  br  the 

§laintlff  did  not  bave  a  reDunciatioD  of  dower 
J  Mra.  Rhoda  McCreery,  wife  of  grantor. 
"Exhibit  B.  'State  of  IlliDols,  Cook  Coun- 
ty—sa.  ;  Circuit  Court  of  Cook,  County, 
May  Term.  A.  D.  1891.  SAoda  McOreery  t. 
Charles  W.  McCreery.  Bill.  This  day  came 
again  the  Baid  complainaDt,  by  John  C.  Ilen- 
dricka  and  Charles  Bary,  Esq.,  as  solicitora, 
and  It  appearing  to  the  court  that  said  de- 
fendant ha^  had  due  notice  of  the  pendency 
of  this  suit  by  publication  and  mailing  no- 
tice according  to  the  statute  in  such  case 
made  and  prorided ;  that  the  default  of  said 
defendant  was  taken,  and  tbe  complaicant's 
bill  of  complaint  herein  taken  aa  confessed 
by  said  deieodant;  and  the  court  having 
heard  the  testimony  In  open  court  in  support 
of  said  bin  of  complaint  (a  certiScate  of 
vhich  evidence  is  filed  herein),  and  now  be- 
ing fully  advised  in  tbe  premises,  doth  find 
that  the  complainant  is  an  actual  resident  of 
Cook  county,  and  has  been  a  lesldent  of  tbe 
■tate  of  Illinois  for  over  one  whole  year  prior 
to  the  filing  of  the  bill  in  this  case,  and  that 
the  defendant  has  been  guilty  of  extreme  and 
repeated  crudity  towafds  the  complainant, 
as  cliarged  in  tbe  complainant's  bill  of  com- 
plaint. On  motion  of  said  solicitora  for  tbe 
complainant,  it  is  ordered,  adjudged,  and 
decreed,  and  this  court,  by  virtue  of  the 
power  and  authority  therein  vested,  and  the 
statute  In  such  case  made  and  provided,  doth 
order,  adjudge,  and  decree,  that  the  bonds 
of  matrimony  heretofore  existing  between  the 
complainant,  Rboda  McCreery,  and  tlic  de- 
fendant, Charles  W.  McCreery,  be,  and  the 
same  are  hereby,  dissolved;  and  the  same 
are  dissolved  accordingly.'  " 

Thereafter,  to  wit,  on  the  Slat  day  of  May, 
1893,  his  honor  Judge  Withersponn,  decreed  : 
"Considering  the  marriage  of  Charles  W. 
McCreery  as  contracted  either  in  this  state 
or  in  New  York,  I  conclude,  as  matter  of 
law,  that  the  judgment  of  divorce  granted  la 
Cook  county,  In  the  state  of  Illinois,  upon  the 
application  of  plaintiff's  wife,  Mrs.  Rhoda 
McCreery,  does  not  dissolve  tbe  matrEmonia) 
relation  of  her  husband,  the  plaintiff,  Charles 
"W.  McCreery,  aa  a  citizen  of  this  slate.  I 
further  conclude,  aa  matter  of  law,  that  the 
plaintiff  is  not  entitled  to  compel  specific 
performance  of  the  agreement  by  the  defend- 
ant, J.  Henry  Davis,  and  that  plaintifl'scom- 

Slaint  must  be  dismissed,  with  coats.  The 
octrlne  of  estoppel  need  not  be  considered, 
as  she  is  not  a  party  to  this  action.  It  is  or- 
dered and  adjudged  that  tlie  plaintiff's  com- 
plaint be  dismlBsed,  with  coats." 

Thereupon  tbe  plaintiff  appealed  to  this 
court,  upon  ten  grounds,  which  are  designed 
to  present,  in  its  different  plinses,  the  ques- 
tion of  the  duty  uf  our  courts  (we  mean  the 
courts  of  this  state)  to  recognize  as  valid 
the  judgment  of  the  circuit  court  for  Cook 
county,  in  the  state  of  Illinois,  whereby 
Rlioda  McCreery  and  Obnrtes  W,  McCreery 
were  declared  no  longer  man  and  wife.  We 
will  not  reproduce  In  this  opinion  these 

f [rounds  of  appeal,  but  direct  that  they  be 
Deluded  in  tbe  report  of  this  case. 
So  far  as  marriage,  and  the  estate  of  the 
wife  in  the  lands  oi  which  her  husband  was 
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seised  in  fee  during  oovertute;  whldi  la 
called  "dower,"  are  concerned,  as  fixed  na- 
der  tbe  laws  of  this  commonwealth,  they  an 
what  were  fixed  for  each  under  the  common 
law  of  the  mother  country.    The  doctrines 
of  the  common  law  pertaining  to  marriage 
and  dower  are  too  well  understood  to  ne^ 
any  extended  referenoe.    Tbe  union  of  uie 
man  with  one  woman  for  life,  in  matrimony, 
is  a  mystery.    In  nature,  man  and  womu, 
each  for  himself  and  herself,  are  endowed 
with  those  qualities  that  attract  and  attadi 
each  to  tbe  other.    They  were  made  for  each 
other.   In  marriage  (we  spea'k  It  reverentlr) 
they  gratify  the  propensities  which  are  un- 
lawful otherwise  to  gratify.    They  procmte 
by  this  union  the  species,  and  thereby  per- 
petuate the  race.    Their  mysterioua  union  Is 
the  source  of  unalloyed  pleasure,  in  the  up- 
lifting and  development  of  tbe  natures  of 
both  parties  composing  it.    Its  very  design 
is  its  continiuuice  uotu  dissolved  by  desuu 
It  is  a  unit  in  social  life.   ▲  combination  of 
such  units  makes  up  society.  Government 
itself  is  but  the  creation  of  society,  where- 
by life,  liberty,  and  property  are  protected. 
The  form  of  such  government  Is  the  choice 
of  the  units  composing  it,  and  all  laws  are 
but  tbe  expression  of  rules  which  the  many 
units,  as  composing  society,  may  prescrlM 
for  theii  control.    No  individual  human 
creature  can  attain  excellence  in  life,  in 
thought,  in  action,  without  an  ideal  before 
his  or  her  eyes  at  wlilcb  they  make  an  effort 
to  attain.    Without  this  ideal  the  individual 
may  be  said  to  drift.    Society  being  made 
up  of  tliese  individual  human  creatures,  and 
government  being  their  creature,  these  ideals 
become  incorporated  in  the  framework 
their  government.    One  of  the  ideals  befne- 
tbe  minds  of  the  members  of  society  Is  pro- 
gressive developnieDt,     Granted  that  it  is 
never  fully  attained;  still  progress  towards 
the  goal  fixed  by  the  ideal  is.  In  the  nature 
of  things,  improvement.    Now,  all  admit 
tbat  the  true  Ideal  In  marriage  is  such  a  per- 
fect union  that  it  leads  to  the  Indestructibil- 
ity of  the  relation  of  man  and  wife :  for,  in 
its  veiy  inception,  such  is  the  declared  pur- 
pose of  the  parties  to  it,  and  of  the  society 
m  which  ft  occurs.    Such  is  in  exact  accord- 
ance with  tbe  moral  law,  "And  they  twain 
shall  be  one  flesh."   England  held  this  view 
for  centuries,  and  while  slie  held  it  the  thir- 
teen colonies  In  America  were  planted,  each 
adopting  this  view  of  the  mother  country. 
Of  these  thirteen  colonies.  South  Carolina, 
was  one,  and,  with  the  exception  of  the  in- 
terval between  the  years  1873  and  1878,  she 
has  constantly  retained  this  view.    If  ottieis 
have  drifted,  she  cannot  be  so  charged  to 
have  done.    The  appellant  here  contends 
that  marriage  is  not  a  civil  contract,  but  a 
status, — a  condition  ;  that  marriage  la  a  fw 
that  accompanies  the  husband  and  wife,  or 
either  of  them,  wherever  they,  or  either  of 
them,  may  be  domiciled.     Is  marriage  a 
status, —not  a  contract?  Is  it  true  tbat  al- 
though formed  by  a  contract  by  one  man  and 
one  woman,  whereby  they,  each,  for  life, 
become  husband  and  wife,  when  the  union 
is  complete  tbe  man  has  the  status  of  hus- 
band, and  the  woman  the  status  M  wtfe^ 
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■efmrste  and  apart  from  the  cItU  contract? 
Is  it  true  tbat  this  status.  In  eaub,  maj  be 
aatd  to  exist  when  separate  and  apart?  Ib 
St  true  that  this  status  In  both,  or  either  one, 
of  them  is  a  reit    Is  it  true  that  either  ouc 
of  them,  by  becoming  domiciled  io  a  state 
different  from  that  in  which  the  oUier  is  then 
domiciled,  thereby  gives  a  Jurisdiction  to 
'tiie  court  of  the  state  of  the  new  domicil  of 
the  status  of  such  husband  or  wife  there 
domiciled,  by  which  the  rvt  ia  under  the 
cx>ntrol  of  the  courts  of  the  new  domicil, 
through  which  the  ret  may  be  destroyed 
therein?  is  it  so,  that  under  the  Constitu- 
tion of  the  United  States,  and  Ita  subaequeot 
legislation  to  enforce  it,  whereby  the  acts 
and  judgments  of  one  state  must  be  glren 
by  every  otber  state  the  same  force  and  effect 
had  in  the  state  where  the  act  was  passed 
or  the  judgment  rendered,  a  judgment  of  the 
state  of  Illinois  rendered  in  an  action  of 
Bhoda,  the  wife,  against  Charles,  the  hus- 
band, for  an  absolute  divorce,  granting  said 
divorce,  to  which  action  he  did  not  appear, 
answer,  or  demur  (he  being  then  domiciled 
in  South  Carolina),  must  be  recognized  by 
the  courts  of  South  Carolina  as  valid  in  South 
Carolina,  notwithstanding  the  state  of  South 
Carolina  grants  no  divorces,  and  espL-cially 
for  the  cause  of  saevitla,  on  which  ground 
this  alleged  divorce  was  granted?  Or,  on 
the  other  liand,  ia  it  true  that  the  doctrine 
tbat  "once  married  alwavs  married,  until 
one  of  the  parties  dies, "  obinins  so  firmly  in 
this  state  that,  if  the  court  of  any  state  grants 
a  di  voroe  to  cither  Charles  or  Rlioda  McCreery 
for  any  cause  save  that  of  adultery,  such 
judgment  will  not  be  respected  here?  We 
use  the  qualifying  words,  "of  adultery," 
because  divorces  are  recognized  by  the  state 
of  New  Tork,  where  this  marriage  was  sol- 
emnized, for  this  cause  aloue.    We  have  been 
delighted  with  the  tone,  tbe  ability,  and  the 
fidelity  with  which  each  side  to  the  contro- 
versy has  presented  its  views.   That  we  have 
been  interested,  is  true.   That  we  have  been 
left  In  Bune  doubt,  at  times,  is  true.  But 
that  tbe  coDclusion  we  have  reached  fa  now 
entirely  satfafactory  to  us.  Is  equally  true. 

These  parties.  Charles  W.  and  Flhoda  Mc- 
Creery, were  married  in  tbe  state  of  New 
York,  but  immedintely  thereafter  removed 
to,  and  were  domiciled  in.  South  Carolina,— 
the  home  of  the  said  Charles  W.  UcCreery. 
We  are  ioclioed  to  think  that  this  contract 
of  marringe  wore  a  twofold  aspect  or  char- 
acter; partaking  of  certain  characteristics 
under  the  laws  of  New  York,  and  partaking, 
again,  of  certain  characteristics  under  the 
laws  of  the  state  of  South  Carolina,  wbere 
It  was  to  be  performed.  Story,  Confl.  L. 
§299;  2  Kent,  Com.  460.  But.  concerning 
this  phase  of  this  matter,  we  do  not  feel  tliat 
it  will  be  profitable  to  devote  any  time  to 
its  discussion  ;  for  the  divorce  in  this  case. 
If  it  be  a  divorce,  was  for  a  cause  not  recog- 
nlssed  in  tbe  state  of  New  York,  or  that  of 
South  Carolina.  Confessedly,  the  contract 
was  entered  into,  therefore,  where  saevitia 
was  not  TeoogniHxl  as  a  ground  for  divorce, 
u  Hr.  Bishop  or  Ur.  Black  or  ISr.  Freemui 
be  correct  in  their  respective  views  that 
>aarriage  createi  a  relation  between  husband 


and  wife  which  clothes  each  one  of  than 
with  a  stetus,  and  that  this  stetua,  in  each 
one  of  them,  is  entitled  to  be  treated  as  a  re$, 
then  it  will  be  a  matter  of  no  moment  where 
this  marriage  was  celebrated.— whether  io 
tiew  York  or  In  South  Carolina,  or,  for  that 
matter,  In  any  other  country.  This  view  is 
preaeoted  most  ably  by  Mr.  Bishop  in  his 
work  OD  Marriage,  Divorce,  and  Separation, 
to  which  we  will  have  occasion  liereufter  to 
refer;  and  such  is  hia  will  power  and  his 
rugged  strength  in  stating  hia  propositions, 
together  with  tbe  masterly  arrangement  ob- 
aerved  io  presenting  them,  that  It  is  wiUi 
difficulty  one  escapes  bis  conclusions.  We 
cannot  but  be  Imprased,  however,  with  the 
view  that  he  has  taken  too  much  for  granted 
when  he  announces  that,  although  marriage 
is  entered  into  by  the  parties  to'lt  under  a 
contract,  yet  tbat  as  soon  aa  the  contract  is 
executed,  at  once,  there  is  breathed  into  tbe 
relation  an  import  far  higher  than  a  contract- 
ual relation ;  in  fine,  that  a  status  becomes 
thereby  assigned  to  tbe  parties,  over  and 
above  and  beyond  that  of  any  contract.  He 
cites  in  support  of  his  theory  the  facts  that 
all  contracte  may  be  annulled  by  the  parties 
who  create  them,  except  marriage,  under 
which  neither  party  to  it,  nor  both  parties 
to  it,  can,  of  themselves,  terminate  it,  and 
that  the  law  alone  can  extinguldi  the  con- 
tract of  marriage.  He  maasea,  so  to  speak, 
the  dlfflculties In  viewing  It  as  a  contract, 
as  follows:  "Marriage,  as  distinguished 
from  the  agreement  to  marry,  and  from  the 
act  of  becoming  married,  is  the  civil  status 
of  one  man  and  one  woman  legally  united 
for  life  with  tlie  rights  and  duties  which, 
for  the  establishment  of  families  and  the 
multiplication  and  education  of  the  species, 
are,  or  from  time  to  time  may  thereafter  be, 
assigned  by  the  law  to  matrimony."  "We 
know  that  the  foregoing  definition  of  'mar- 
riage' ia  correct,  because  it  accurately  de- 
acrfbea  what  the  conite  constantly  decide. 
Tbat  marriage  executed  is  not  a  contract,  we 
know,  because  tbe  parties  cannot  mutually 
destroy  it ;  because  the  act  of  God,  iucapac- 
luting  one  to  discharge  Ite  duties,  will  not 
release  it;  because  there  is  no  accepted  per- 
formaoce  which  will  end  It ;  because  a  minor 
of  marriageable  age  can  no  more  recede  from 
it  than  an  adult  ;Decau8e  it  is  not  dissolved 
by  a  failure  of  the  original  conBideratlon ; 
because  no  suit  for  damages  will  lie  for  tbe 
nonfulfillment  of  Ite  duties ;  because  Its  du- 
ties are  not  derived  from  its  terms,  but  from 
the  law,  because  legislation  may  annul  it- 
self at  pleasure ;  and  because  none  of  ite 
other  elemento  are  those  of  contract,  but  all 
are  of  status. "  Now,  this  author  admlte  that 
Blgelow.  In  Idttle  v.  Little,  18  Oray,  )i64, 
correctly  stated  the  proposition  that "  all  au- 
tbOTitiea  concur  in  the  conclusion  Uiat  mar- 
riage hu  its  origin  and  foundation  in  a 
purely  civil  contract."  This  Is  an,  or  rather 
the,  Initial  point.  How  do  these  authors 
reach  the  conclusion  which  Dr.  Bishop  an- 
nouncest  "And  though  the  new  relation 
[that  is,  tbe  status]  retains  smh  similitudes 
reminding  us  of  its  origin,  the  conttaet  does 
In  truth  no  longer  exist,  but  the  parties  are 
goremsd  by  the  law  of  huaband  and  wife." 
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Ii  it  not  u  aMiimptioD  ooloed  in  order  to 
give  a  plausible  basis  to  the  solutioa  of  an 
otherwise  uotenable  pMitlon?  Is  it  not  by 
this  means  that  tliev  hope  to  gire  currencf 
to  an  otherwise  baffled  policy,  namely,  to  so 
construct  »  plao  that  thereby  they  may  suc- 
oessfully  Invoke  that  portion  of  tbe  Federal 
Constitution  relating  to  tbe  effect  to  be  given 
by  all  the  states  to  the  acts  and  judgments 
of  one  state,  and  thus  force  all  other  states 
to  give  effect  to  judgments  for  absolute  di- 
Toroetf  If  marriage  were  still  esteemed  a 
clTil  contract,  they  could  not  hope  to  es- 
oape  ttie  defect  of  Jurisdiction  hereafter  to  be 
discussed.  But  by  coining  this  new  term, 
"  status, "  and  ascribing  the  efficacy  of  "  ro" 
to  It,  under  certain  principles  hereafter  to  be 
refened  to,  It  is  deemed  by  them  that  the 
difflcalty  has  b^en  overcome.  We  will  In- 
vestigate tliese  later  matters  hereafter.  Just 
now  we  are  Interested  In  this  discovery  made 
by  Dr.  Bl^op  In  (he  year  1852,  which  seems 
to  have  become  very  popular  with  all  those 
persons  who  favor  divorce  laws.  We  stilt 
press  the  inquiry.  How  have  these  neople 
changed  what  was  oonfessedlv  a  civil  con- 
tract  Into  a  status  or  rs*  apart  from  such  civil 
ixHitractT  Investigation  will  show  that  it  Is 
by  an  assumption  of  such  a  result.  When 
pressed  for  an  answer,  they  say  it  cannot  be 
changed  by  tbe  P^'^  therefore  it  is 
not  a  contract.  What  principle  of  law  is 
more  familiar  thui  what  there  is  In  the  law 
pertaining  to  a  certain  contract  at  the  time 
It  is  made  becomes  a  part  of  such  contract, 
as  much  so  as  if  speciflcally  named  in  the 
contract  when  madet  It  Is  a  part  of  every 
contract  of  marriage  that  It  Is  indissoluble 
by  tlie  parties  themselves.  Such  being  so, 
how  need  it  be  said  that  such  a  fact  will 
sliow  that  the  contract  of  marriage  is  not  a 
civil  contract,  but  a  status?  Reflection  will 
sliow  that  this  must  be  so,  from  the  very  nat- 
ure of  (he  nnt(A  of  man  and  woman  in  this 
contract  of  marriage,  and  why  the  law  should 
wisely  say  to  an  Infant  of  marriageable  age, 
who  has  become  a  party  to  it,  "You  are  as 
much  bound  as  an  adult. "  Nor  does  the  fact 
that  the  act  of  Ood,  Incapacitating  one  party 
to  the  marriage  to  discharge  its  duties,  will 
not  release  the  other  from  the  marriage ;  for 
sncfa  was  tbe  law  wli«i  tbe  contract  was  en- 
tered Into.  It  did  not  need  this  status  to 
show  sudi  result  Nor  does  the  fact  that  no 
accepted  performance  will  annul  it ;  for  how 
can  there  be  an  accepted  performance  of  a 
contract  that  is  not  fully  performed  until  one 
of  the  parties  thereto  sball  die?  Nor  does 
the  fact  that  no  action  will  He  In  behalf  of 
one  of  tbe  parties  against  tbe  other  for  a  non- 
fulfillment of  its  duties.  Such  is  of  the  very 
essence  of  the  law  existing  when  it  Is  entered 
into.  Nor  will  the  alleged  fact  that  Its  du- 
ties are  not  derived  from"  its  terms.  On  this 
point  we  suppose  the  author  means  that  when 
the  marriage  Is  solemnized  or  contracted  an 
exact  InveDtory  is  not  made  up,  or  a  list  of 
tbe  duties  Incident  to  marriage  repeated  In 
tile  presence  of  the  parties.  The  wise  God 
who  created  us  furnished  us  those  incentives 
to  the  union  in  our  very  physical  organiza- 
tion when  be  made  us  male  and  female.  No 
necessity  existed  to  repeat  what  each  already 
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knew.  Besides,  in  the  eyes  of  the  law,  fliair 
duties  existed  as  incidents  to  this  union,  and 
were  incorporated  in  the  contract  when  It  was 
formed.  Again,  they  say  It  Is  not  a  civil 
contract  boMUse  Uie  legislative  power  may 
annul  tbe  marriage  at  will.  Ooveromental 
force  has  annulled  many  solemn  contracts, 
and  sncb  a  fact  has  never  been  held  to  sus- 
tain the  position  that  contracts  were  not  con- 
tracts on  that  account.  Tt  needs  no  extended 
reference  to  history  to  learn  of  the  exercise 
of  this  governmental  force.  The  horror  at 
mankind  at  tbe  conduct  of  Henry  YIIL  as  to 
divorces  from  bis  wives  Is  an  apt  lllostntion 
of  this  governmental  force.  And,  lastly 
(now  listen  I),  because  none  of  Its  other  ele- 
ments are  those  of  contract,  but  all  are  of 
status.  In  other  words,  the  author  would 
have  us  believe  It  Is  not  a  contract  because 
he  says  It  is  not  a  omtnet ;  tt  is  a  status  be- 
cause he  says  it  is  a  status  I  And  this  is  a 
proof  that  an  executed  civil  contract  is  no 
longer  an  executed  civil  contract,  but  Instead 
has  become  a  status.  Just  here  it  might  be 
well  to  call  attention  to  tbe  fact  that,  in  the 
author's  definition  of  "  marriase, "  tt  nowhere 
appears  that  he  has  considerea  what  the  Cre- 
ator of  the  Universe  announced  as  the  cause 
of  woman's  creation :  "And  the  Lord  Ood 
said.  It  Is  not  good  that  the  man  shonld  be 
alone :  I  will  make  him  a  helpmeet  for  him.  * 
Oeu.  ii.  18.  Any  idea  of  marriage  which 
leaves  out  of  view  the  companlonsEip  of  the 
husband  and  wife  Ignores  one  of  the  chief 
beauties  of  the  union,  and  one  of  its  most 
attractive  features.  It  may  be  assained,  bow- 
ever,  that  it  was  so  mncb  more  Important  to 
coin  this  "status"  and  originate  this  "re*,"  Id 
connection  with  marriage,  that  many  tblugs 
necessary  to  the  true  conception  of  marriage 
might  be  well  overlooked  by  Dr.  Bishop  and 
his  allies.  Before  referring  to  the  auth<M' 
more  directly,  in  regard  to  the  peroieiuus 
effect  of  his  new  doctrines,  It  is  but  lust  to 
say  that  in  his  work  so  lareely  relied  upon 
by  the  appellant  here,  and  whose  title  has 
already  men  stated,  and  from  which  such 
heavy  quotations  have  been  made,  he  Inti- 
mates that  divorces  should  be  confined  to  tbe 
cases  of  adultery,  desertion,  and  saevitia. 
While  this  is  true,  he  distinctly  lays  down 
doctrines  that  are  at  varianoe  with  Holy 
Writ,  and  seems  to  take  pleasure  io  the  re- 
flection that  he  first  coined  the  terms  "status* 
and  "rsf,"  as  applied  to  marriage  and  di- 
vorce. Now,  candor  compels  us  to  say  that 
the  good  doctor  occupies  very  dangerous 
ground:  that,  instead  of  deriving  consola- 
tion from  these  rsflectioiu,  be  might  really 
view  them  with  ccmstematloa  and  term. 
If  hii  views  so  announced  are  calculated  to 
lead  bis  kind  to  disregard  the  Sacred  Law, 
then,  indeed,  be  Is  in  peril.  There  is  no 
need  to  anoounoe,  for  it  must  be  patent  to 
every  one  who  thinks  that  one  of  the  direct 
results  of  this  pandering  to  divorce  is  snre 
to  prove  one  of  the  most  potent  agencies  to 
the  poisoning  of  the  public  mind,  by  not 
only  suzgestlng  evil,  but  by  suggesting  a 
plausible  excuse  for  it.  When  ue  ends  of 
the  creation  of  man  and  woman,  as  Nature 
has  made  tbem,  are  perverted,  and  man,  who 
was  created  the  stronger,  and  thmfore  the 
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protector  of  womsD,  and  womaD.  who  was 
created  the  weaker,  and  Uienfore  the  pro- 
tected, are  made  equals,  wtth  no  indacemeot 
to  reverence  man  ij;  woman  as  her  temporal 
lord,  and  no  incentive  •  to  man  to  tenderly 
protect  and  cherish  woman,  aa  the  weaker 
sex,  Uieu  the  bonds  of  aoclety  are  weakened, 
Indeed,  and  the  restraints  that  a  dlffermt 
course  would  tend  to  increase  are  lost  to  so- 
ciety. 

But  one  at  the  chief  difficulties  ta  this  case 
is  this:  Grant  that  marHaee  In  South  Car- 
olina is  a  cItU  contract,  inaissolublc  by  any 
act  of  the  parties,  and,  under  her  laws,  in- 
dissoluble in  ber  courts  for  any  purpose. 
Yet  if  Hra.  McCreery  has  receirw  an  abso- 
Ivto  dlvwce  from  her  marriage  by  the  judK- 
ment  of  a  court  of  general  jurisdiction  in 
the  state  of  Illinois,  under  the  Constitution 
of  the  United  gutes  (article  4,  %  1),  and  the 
Act  of  Congress  to  carry  the  same  into  effect, 
the  judgment  of  the  Illinois  court,  when 
pleaded  or  offered  in  erldence  in  the  courts 
of  South  Carolioa,  the  latter  state  must  re- 
cciire  the  same  with  Jike  force  and  effect  tliat 
It  obtains  in  the  state  of  Illinois,  where  ren- 
dercd ;  and.  If  this  be  so,  Mrs.  McCreery 
is  entitled  to  no  dower  io  the  lands  owned 
by  Charles  W.  McCreery  in  South  Carolina, 
and  therefore  the  plaintiff  la  entitled  to  his 
decree  for  speciQc  perrwmanoe  of  the  contract 
between  himself  and  the  defendant  This 
MCtton  of  the  constitution  reads  as  follows : 
**Fall  faith  and  credit  shall  be  glTcn  in  each 
■late  to  the  public  acta,  records,  and  Judi- 
cial proceedings  of  erery  other  state.  A.nd 
the  congress  may  by  general  laws  prescribe 
the  manner  in  whloi  such  acta,  records,  and 
judicial  proceediuKsaball  be  proved,  and  the 
effect  tbneof.**  And  the  Act  of  Congreaa  (1 
Stat  at  L.  IftJ)  provides :  "The  said  rec- 
ords and  proceedings  authenticated  as  afore- 
said, shall  have  such  faith  and  credit  xlven 
to  them  In  every  court  within  the  United  States, 
as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  whence  the  said  records  are 
or  may  be  taken."  It  will  be  at  once  seen 
that  the  framera  of  oar  Federal  Constitution 
'  l»ve,  by  this  section,  provided  that  white, 
under  the  law  of  nations,  from  principles  of 
comity,  the  judgments  of  foreign  countries 
should  be  respected  as  such  in  every  other 
countiT.  when  produced,  provided  such  for- 
eign judgmeota  acconi  with  her  domestic 
policy  eto. ,  that  it  should  be  the  duty  of 
every  state  in  this  Union  of  states  to  give  full 
force  and  effect  to  the  judgments  of  any  other 
state,  when  duly  authenticated.  Hence,  If 
this  doctrine  is  sound  law,  holders  of  judg- 
ments obteined  in  a  different  state  have  the 
right  to  produce  such  judgments  in  the  courts 
oi  this  state,  and  It  ta  our  duty  to  respect 
them,  and  give  them  the  same  xoroa  and  ef- 
fect they  hare  In  the  state  where  rendered, 
ae  required  by  the  constitution  of  the  general 
irovernment.  We  would  properly  and  natur- 
ally look  to  the  adjudications  in  the  Supreme 
Court  of  the  United  Stutes  for  the  interpre- 
tation of  this  legislation,  and  in  doing  so 
we  And  ft  goodly  number  of  cases  bearing 
npon  fhla  matter.  Among  these  cases  are 
Jbss  T.  IKfMfy.  8  U.  8.  4  Cranch,  269,  2  L. 
•d.  617 ;  MiUi  t.  Duryee,  11  U.  8.  7  Cranch, 
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484,  8  L.  ed.  418;  Eampim  t.  JfoOnuMl,  It 
U.  8.  8  Wheat.  284,  4  L.  ed.  878 ;  MeBhnc^l0 

V.  Ookea,  88  U.  S.  18  Pet  819,  10  L.  ed. 
XTl-.Landet  v.  Brant,  51  U.  B-  10  How.  848, 
IS  L.  ed.  449 ;  Wtbster  v.  Beid,  62  U.  8.  11 
How.  487, 18  L.  ed.  761 ;  D'Arey  v.  Retehvm, 
62  U.  R.  11  How.  165.  18  L.  ed.  648:  Bar- 
Ht  T.  HardmBM,  55  U.  S.  14  How.  884,  14 
L.  ed.  444 ;  CKrMfBM  t.  Bumtt,  72  U.  8. 
6  Wall.  290,  18  L.  ed.  476;  United  State*  v. 
Arredondo,  81  U.  S.  6  Fet  691,  8  L.  ed.  547; 
Wikox  T.  Jackxm,  88  U.  S.  18  Pet.  611,  10 
L.  ed.  270 ;  Thompton  v.  WJiiiman.  66  U.  8. 
18  Wall.  467,  21  L.  ed.  897 ;  Hanley  v.  Dot^- 
oghue,  116  U.  B.  4.  29  L.  ed.  536 ;  OoU  v. 
OunningJiam,  188  U.  8.  107.  88  L.  ed.  588. 
And  there  are  other  cases.  We  cannot  under- 
take to  quote  from  all  these  cases.  Two  will 
suffice.  In  Thompson  v.  Whitman,  tupra, 
Mr.  JtutieeBmiley,  who  delivered  the  judg* 
ment  of  the  court,  in  effect  held  that :  ^Nei- 
ther the  constitutional  provision  that  full 
faith  and  credit  shall  be  given  in  each  state 
to  tlie  public  acts,  records,  and  judicial  pro- 
ceedlngs  of  every  other  state,  nor  the  Act  of 
Congress  passed  in  pursuance  thereof,  pre- 
venta  an  inquiry  Into  the  jurisdiction  of  the 
court  by  which  a  judgment  offered  in  evi- 
dence was  rendered.  The  record  of  a  jiidg- 
ment  rendered  in  another  state  may  be  <H>n- 
tradlcted  as  to  the  facte  necessary  to  give 
t)ie  court  Jurisdiction,  and,  if  it  oe  shown 
that  such  facta  did  not  exist,  the  record  will 
be  a  nullitT,  notwithstanding  It  may  recite 
that  they  aid  exist  Want  of  jurisdiction 
may  be  shown  either  as  to  the  subject-matter 
or  the  person,  or  proceedings  in  rem,  as  to 
the  thing."  Syllabus  of  the  case.  It  was 
also  held"  that  the  want  of  jurisdiction  of 
the  court  by  which  a  judgment  la  rendered 
In  any  state  may  be  questioned  in  a  col- 
lateral proceeding  in  another  state,  notwith- 
standing the  provisions  of  the  fourth  article 
of  the  constitution  and  the  Law  of  1790,  and 
notwithstanding  the  averments  contained  in 
the  record  of  tlw  Judgment  itself. "  And  in 
Hanley  v.  DeMghiu,  supra,  it  was  said: 
"Judgmenta  recovered  In  one  state  of  the 
Union,  when  proved  in  the  courts  of  another 
[state],  differ. from  judgmenta  recovered  In 
a  foreign  country  in  no  other  respect  than 
that  of  not  being  re-examinable  on  the  mer- 
ita,  nor  impeachable  for  fraud  In  obtaining 
them.  If  rendered  by  a  court  httving  amvpetent 
juritdietum  ef  the  cause  and  of  the  partia.* 
(Italics  ours.) 

Very  naturally,  we  ask.  did  the  court  of 
the  state  of  Illinois  have  juriBdictlon  of 
Charles  W.  McCreery  when  it  rendered  the 
judement  of  dlvorcef  It  Is  conceded  tliat 
at  no  time,  either  when  such  action  waa  com- 
menced, or  while  it  was  pending,  or  when 
decided,  was  Charles  W.  McCreery  within 
the  llmlto  of  the  state  of  Illinois.  He  did 
not  appear  in  such  action,  nor  answer,  nor 
demur.  His  domicll  has  never  been  in  the 
state  of  Illinois,  but,  on  the  contrary,  at  all 
times  In  the  state  of  South  Carolina.  "Ju- 
risdiction" was  aptly  defined  in  United  StatM 
V.  Arredondo,  tupra,  to  be  the  authority  of 
the  court  to  take  oognixance  of  the  cause  or 
conb<OT««y  at  bar.  The  authenticated  judi- 
cial recordTis  that  of  on  action  wha«ln  Rhodft 
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HcOreery  is  styled  "plaintiff,"  and  Charles 
W.  McCreery  fs  styled  "defendant,"  and  the 
judgment  tbereln  purports  to  dissolve  tbe 
■Damage  of  the  said  Rboda  and  Charles. 
We  assume  that  it  will  be  admitted  on  all 
hands  that,  if  it  should  be  contended  that 
such  judgment  was  ooe  in  pertcmam,  it  is 
an  alMoIate  nullity;  for,  as  before  stated', 
Charles  W.  He  Creeiy  was  not  within  the  ju- 
risdiction of  the  court,  and  the  only  plan  by 
which  tbe  courts  of  Illinois,  under  her  stat- 
utes sought  to  have  him  withio  its  jurisdic- 
tion, was  by  tlie  publication  of  a  notice  In 
one  of  Its  newspapera,  addressed  to  aafd 
Charles  W.  McCreery,  of  the  pendency  of 
tiie  action  commenced  by  his  wife.  The 
principle  that,  if  the  action  was  in  pertmam. 
It  ia  a  nullity,  is  enforced  in  the  United 
States  Supreme  Court  io  the  case  of  Fennoyer 
T.  Heff,  95  U.  S.  714,  84  L.  ed.  SOS.  In  that 
case  one  Mitchell  held  a  debt  against  NetT, 
and,  while  NeS  was  bevond  the  limits  of 
Uie  state  of  Oregon,  said  Mitchell  brought 
suit  against  Neff  to  recover  bis  debt.  To 
that  suit,  notice  of  the  pendency  of  the  same, 
and  requiriuK  Neff  to  appear  and  plead,  was 
duly  published  in  a  newspaper,  as  required 
by  the  statute  of  the  state  of  Oregon  in  such 
cases  made  and  provided;  but  Neff  neither 
made  appearance,  nor  did  he  p)ead.  Judg- 
ment was  rendered  against  Neff.  and  tbe 
sheriff  sold  a  tract  of  land  owned  by  Neff  in 
said  state.  Penooyer  became  tbe  purchaser 
at  said  sale,  and  brought  his  action  aurainat 
Neff  to  recover  tiie  land.  In  this  action  by 
Pennoyer,  Nefl  denied  the  validity  of  Mit- 
chell's judgment  under  which  tbe  land  was 
sold,  because  he  was  not  in  the  state,  and 
service  was  slone  by  publication.  Tbe  Su- 
preme Court  of  the  United  States  decided 
that  tbe  court  of  Oregon  was  without  juris- 
diction to  render  such  judgment,  and  dis- 
mined  Pennoyer's  action.  The  supreme 
court  of  South  Carolina,  in  the  action  of 
TiUinghatt  v.  Botton  A  P.  R.  Lvmber  Go. ,  and 
]^ooie  V.  S.  O.  Formith  AtaeJi.  Co.,  39  S.  C. 
484,  23  L.  R.  A.  49,  adopted  tbe  same  view, 
and  held  that  jurisdiction,  as  to  a  defendant 
out  of  tliia  state,  could  not  be  acquired  by 
publication,  bo  as  to  make  judgment  P^'*- 
tonam.  And  tbe  subsequent  cases  of  Tomt 
V.  Riehmend  AD.  R.  Oo.,m  S.  C.  680,  and 
Gibson  V.  Eeerett,  41  S.  C.  82,  have  enforced 
§uch  doctrine. 

But  now  comes  the  difficult  question, 
which  is  raised  in  this  way  :  Mrs.  McCreery 
having  resided  iu  tbe  state  of  Illinois  for 
more  than  20  months  before  she  Instituted  her 
action  for  divorce  against  Charles  W.  Mc- 
Creery, and,  under  the  statute  law  of  Illi- 
nois, service  upon  an  absent  defendant  may 
be  made  by  publication  of  the  Bumnious  in 
some  newspaper  in  that  state,  to  be  fixed  by 
tbe  court,  it  is  contended,  first,  that  it  ia  al- 
ways in  the  power  of  a  state,  through  her 
courts,  to  establish  tbe  status  of  her  own 
citizens,  and  that  this  was  done  in  the  case 
of  Mrs.  McCreery.  Now,  if  marriage,  by 
operation  of  law,  creates  tbe  status  of  wife 
in  Mrs.  McCreery  when  she  removes  her  dom- 
ioil  to  that  state,  and  such  status  is  a  ret, 
then,  under  Penjwy^  v.  Ktj^,  Titlinghatt  v. 
Boaton  A  P.  R,  Lumber  Oo,,  Moort  r.  8.  C. 
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Fortaith  Maeh.  Co.,  Tomt  v,  BieAmond  4 
D.  R.  Co.,  and  especially  Oibaon  v.  Beerett^ 
Bupra,  there  would  be  a  ru  in  the  state  irf 
Illinois,  upon  which  tbe  courts  of  the  state 
of  Illinois  might  fasten,  by  attachment  or 
similar  process,  which  would  enable  them 
to  pass  upon  the  right  to  relieve  Mrs.  Mc- 
Cree^  from  her  marital  relation  to  Charlea 
W.  McCreery,  as  her  husband,  notwithstand- 
ing his  absence,  and  service  by  publication 
alone.  If  marriage  Is  a  civil  contract,  where- 
by the  domlcil  of  the  husband  la  the  domicil 
of  the  wife,  and  whereby  the  owtract  be- 
tween them  was  to  be  located  in  that  doml- 
cil, it  is  difScult  to  see  how  the  absence  In 
another  state  of  either  party  to  such  contract 
from  the  state  where  was  located  the  doml- 
cil of  the  marriage  could  be  said  to  carry 
such  contract  to  another  state,  even  If  we 
were  to  concede  that  an  idea,  a  mental  ap- 
prehenalon,  or  metaphysical  existence  could 
be  transmuted  so  as  to  become  capable  of  at- 
taching to  it  some  process  of  a  court,  where- 
by it  mi^ht  hs  said  to  be  under  the  exclusive 
jurisdiction  of  such  courji.  If  Mrs.  McCreery 
could  carry  that  ret  in  ttie  state  of  Illinois, 
then  Mr.  McCreery  had  the  same  ret  in  the 
state  of  South  Carolina  at  tbe  same  lime.  In 
other  words,  the  same  thing  could  be  in  two 
distinct  places  at  one  and  the  same  time, 
which  ret  the  courts  of  Illinois  would  have 
tbe  power  to  control  as  If  it  were  a  physical 
entitv,  and  which  ret  the  courts  of  South 
Carolina  would  have  the  power,  at  tbe  same 
moment  of  time,  to  control  as  If  It  were  a 
physical  entity.  Such  a  conclusion  would 
be  absurd.  The  justice  who  delivered  the 
opinion  in  the  pase  of  Pennojfer  v.  Ifeff,  tupra, 
by  way  of  tllustratlon  merely,  purely  as  a 
4ietum, — for  that  case  bad  no  earthly  connec- 
tion with  marriage,— did  say  in  that  opin- 
ion :  "  To  prevent  anv  misapprehensloo  of 
the  views  expressed  In  this  opinion,  it  Is 
proper  to  observe  that  we  do  not  mean  to  as- 
sert, by  anything  we  have  said,  tliat  a  state 
may  not  authorize  proceedings  to  determine 
the  status  of  one  of  its  citizens  to  a  nonresi- 
dent, which  \rculd  be  binding  within  thit  ttatt 
[italics  ours],  though  made  without  service 
of  process,  or  personal  notice  to  the  nonresi- 
dent. The  jurisdiction  which  every  state 
possesses,  to  determine  tbe  civil  status  and 
capacity  ofall  of  Its  Inhabitants.  Involves  au- 
thority to  prescribe  tbe  conditions  on  which 
proceedings  which  affect  them  may  be  com- 
menced and  carried  on  within  its  territory. 
The  state,  for  example,  has  absolute  right  to 
prescribe  the  conditions  upon  which  the  mar- 
riage rdaUon  between  iU  awn  eititena  AaO  be 
created,  and  the  caumtfor  which  it  moy  be  die- 
tolved.  [Italics  ours.1  One  of  the  parties 
guilty  of  acts  for  which,  by  the  law  of  tbe 
state,  a  dissolution  may  be  granted,  may 
have  removed  to  a  state  where  no  dissolution 
is  granted.  The  complaining  party  would 
therefore  fail.  If  a  divorce  were  sought  in  the 
state  of  the  defendant;  and  if  application 
could  not  be  made  to  the  tribunals  of  the 
complainant'sdomicil  In  such  caace,  and  pro- 
ceedings be  there  instituted  without  personal 
service  of  process,  or  personal  notice  to  the 
offending  partv.  the  Injured  citizen  would 
be  without  reareaa.*  Now,  If  the  nmarki* 
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u  dictum  alone,  of  Mr.  Juttiee  Field,  -were 
tDtl^nded  lo  be  rvatrlcted  by  bim  to  cases 
viicre  the  marrinj^e  contract  was  executed 
while  the  domicil  of  both  parlies  was  in  that 
«tate,  and  where  the  laws  of  such  state  au- 
thorized the  granting  of  divorces,  we  suppose 
it  correctly  sets  forth  the  law  that  should 
^Tern  In  such  a  case.  But  If  It  is  intended 
to  a&nouooe  that  such  a  conclusion  would  be 
proper  in  a  case  where  a  marriage  contract 
was  made  in  a  state  where  both  were  domi- 
ciled, and  in  a  state  where  divorce  is  not  al- 
lowed, and  where  one  of  the  parties  to  such 
■contract  of  marriage  should  remove  to  a  state 
when  dlroroes  an  allowed,  and  there  insti- 
tute an  action  for  dtvoroe,  causing  tbe  otlwr 
party  to  the  marriage  contract  to  be  served 
by  publication  alone,  to  which  said  latter 
party  paid  no  attention,  and  a  Judgment  fur 
-divorce  was  granted,  we  submit  that  such 
Judfrment  is  erroneous,  so  far  as  tbe  same 
relates  to  the  absent  defendant,  by  tlie  de- 
cisions of  the  Supreme  Court  of  the  United 
States.  The  defendant  has  tbe  right  to  tn 
terpoae  as  a  defense  to  sucb  wrong  Uiat  be  has 
been  denied  due  process  of  law ;  to  interpose 
for  his  protection  from  such  Judgment  tbe 
Fourteenth  Amendment  to  the  Coustitutlon 
of  the  United  States,  which  provides,  "No 
state  shall  make  or  enforce  any  law  which 
ahall  abrld^  the  prlvllcga  or  immunities  of 
citizens  of  the  United  States."  It  was  con- 
cerning Uiis  very  protection  under  this  Four- 
teenth Amendment  that  Mr.  Juitice  Field,  in 
the  case  of  Pinaoyer  v.  JVejf,  mpra,  said : 
"  Since  the  adoption  of  tbe  Fourteenth  Amend- 
ment to  the  Federal  Constitution,  the  valid- 
ity of  sDCh  Judgments  [where  no  personal 
•ervice  was  made,  or  appearance  entered,  m 
pleading  made]  may  be  directly  questioned, 
and  their  enforcement  in  tbe  states  restricted, 
on  the  ground  that  proeeedingt  in  a  court  of 
putiee  to  dettrmine  toe  personal  rightt  and  ob- 
ligation of  partita  over  whom  the  court  hat  no 
iuritdiction  do  not  constitute  due  proem  <^  bm. " 
(Italics  ouraj 

Charles  W.  McCreery,  and  Rhoda,  his 
wife,  whether  it  be  said  their  contract  slinuld 
be  governed  by  the  laws  of  the  state  of  New 
Toiv.  where  the  marrirfge  was  solemnized, 
or  wheibcr  of  tlie  state  of  South  Carolina, 
which  was  the  biisbaud's  domicil,  and  where 
be  is  still  domicUetl.  and  where  the  marriage 
was  to  be  performed,  never  agreed  that  their 
fights,  duties,  and  liabilities  as  husband  or 
Wife  should  be  determined  by  the  state  of 
Illinois.  01  that  tbe  determi nation  of  these 
tights,  duties,  and  liabilities  might  be  had 
Id  an  action  for  divorce  for  saevftia,  where 
service  upon  either  of  them  miglit  be  made 
by  publication ;  and  when,  therefore,  a  Judg- 
ment of  this  last-named  stale  was  rendered 
in  an  action  to  whicli  Clinrlcs  W.  McCreery 
was  no  real  party,  such  judgment  was  a  nul- 
lity as  to  him.  In  the  opinion  of  Mr.  Jt/xtiu 
Field,  he  further  said  on  this  point :  "  What- 
ever difnculty  may  be  exfwricnced  in  giving 
to  these  terms  [_'diie  process  of  law']  a  di'fi- 
nition  which  will  emorace  every  permiDsihle 
exertion  of  power  affecting  private  riflbts, 
ud  exolnde  snch  as  is  forbidden,  there  can 
be  no  doubt  as  to  their  moaning,  when  ap- 
plied to  judicial  proceedings.  Tbey  then 
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mean  a  course  of  legal  proccedlDgs  according 
to  lliose  rules  and  principles  wbicn  have  been 
establlslied  lo  our  system  of  jurisprudence 
for  the  protection  and  enforcement  of  private 
rights.  To  give  sucb  proceeding  any  valid- 
ity, there  must  be  a  tribunal  competent  by 
its  constitution — that  is.  by  the  law  of  its 
creation— to  pass  upon  the  aubject-matter  of 
tbe  suit :  and,  if  that  involves  merely  a  de- 
termination of  the  personal  liability  of  the 
defendant,  he  must  be  brought  within  Its  Jn- 
risdiction  by  service  of  process  within  the 
state,  or  bis  voluntary  appearance.*  Onn 
there  be  ayy  doubt  but  tbe  judgment  of  i  lie 
coun  of  the  state  of  IIHdoIs  doea  direr' )y 
impinge  upon  tlie  personal  rights  and  ^la- 
bilities, under  the  contract  of  marriage,  of 
Charles  W.  McCreery  with  Rhoda  McCre^t 
that  contract  ber  personal  presence  with 
him  was  his  right.  It  was  his  privilege,  un- 
der bis  contract  of  marriage,  to  receive  at 
her  hands  those  ministrations  incident  to  the 
marriage  state.  To  allow  this  Illinois  juda-- 
ment  to  be  effective  as  a  divorce,  as  to  Charles 
W.  McCreery,  cannot  be  law.  In  Bull  v. 
Hull,  3  Slrobb.  Eq.  174,  it  was  held  that 
Gideon  J.  Hull  having  married  his  wife 
white  both  were  domiciled  in  the  state  of 
Connecticut,  under  whose  laws  it  was  com- 
petent for  either  party  to  obtain  a  divorce 
for  desertion,  and  in  auch  a  suit  service  might 
be  made  by  publication,  and  be  havinir  de- 
serted bis  wife,  and  thereafter  ^e  having 
procured  a  divorce  from  him,  a  vinculo  mat- 
rimonii in  an  action  wherein  he  was  served  by 
publication,  such  divorce  was  valid.  This 
judgment  was  rendered  because  tbe  marriage 
contract  between  them  was  said  to  have  been 
made  with  all  the  provisions  of  tbe  l»ws  of 
Connecticut  pertaining  to  marriage,  includ- 
ing divorce,  which  had  become  part  and  par- 
cel of  such  contract  of  marriage.  And  this 
was  done  and  adjudged  notwithstanding  the 
state  of  South  Carolina  did  not  allow  di- 
vorces. 

Again,  we  say  we  refuse  to  recognize  this 
Judgment  of  the  court  of  the  state  of  Illinois 
as  valid  in  our  atate,  because  there  was  no 
such  thing  as  a  status  or  ret  in  the  concep- 
tion or  in  the  records  of  these  parties  when 
the  marriage  was  made  by  them.  But  even 
if  we  were  to  concede,  for  the  sake  of  argu- 
ment, that  marriage  created  a  status  or  ret, 
as  contended  for  by  the  appellant  here,  we 
do  not  concede  that  the  courte  of  this  state 
are  bound  to  give  it  such  effect  here.  Tlie 
utmost  that  could  be  asked  at  our  hands  would 
be  the  recognition  of  the  doctrine  that, 
within  the  limits  of  the  state  of  Illinois,  Mrs. 
McCroery  was  not  the  wife  there  of  Charles 
W.  McCreery.  Dr.  Bishop  has  likened  the 
sintiis  of  husband  and  wife  to  that  of  parent 
and  child,  guardian  and  ward.  A  close  ez- 
aminntion  of  ilie  decisions  of  the  states  will 
show  tliat  tbe  status  accorded  in  our  state  to 
the  child  is  nut  that  necessarily  accorded  in 
oilior  stiites  even  where  auch  status  is  estab- 
lialied  by  the  judgment  of  tbe  courts  of  one 
state,  which  is  duty  authenticated  and  lo- 
trodnced  in  the  courts  of  a  different  state. 
The  industry  of  respondent's  attorney  Mr.  H. 
CowiK-'r  Patton  has  brouglit  to  our  attention 
these  cases :   (1)  Varuum  v.  Bamum,  42  Md. 
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261.  I-'ere  John  B.  Barnum  was  the  child  of 
pareuts  liviog  in  the  state  of  Arkaoaas,  but 
who  were  not  married  at  bis  birth.  Subse- 
quently the  leftislatuie  of  the  Btate  of  Ar- 
kansas was  Induced  to  pass  an  act  legiti- 
mizlDg  said  John  B.  Barnum,  as  the  cliild 
of  his  parents.  Subsequently  there  was  prop- 
erty in  the  state  of  Maryland  that,  under  her 
laws,  would  pass  to  the  legal  issue  of  John 
B,  Barnum's  father.  Thereupon  John  B. 
Barnum  brought  his  action  in  the  courts  of 
the  state  of  Maryland  to  recover  this  property. 
It  was  there  conceded  that  the  property  could 
be  recovered  by  him  if  he  was  Entitled  to 
maintain  the  status  of  a  child  of  his  father. 
The  statute  of  Arkanoas  was  relied  upon  for 
that  purpose,  but  the  court  held  that  be  was 
not  tliereby  made  the  child  of  his  father  in 
MaryJand.  The  language  of  the  decision  on 
this  point  was  as  follows :  "  This  act  could 
have  DO  exteaterritorial  operation  whaterer, 
except  as  to  any  rights  that  may  bare  been 
acquired  under  it  in  the  state  of  Arkansas. 
As  to  such  it  ought  to  he  respected  every- 
where. Story,  Cbnfl.  L.  101,  102.  But  as 
to  capacity  to  acquire  property  beyond  the 
state  passing  the  act,  by  virtue  of  the  par- 
ticular status  given  the  party,  ttiat  the  legis- 
lature could  not  confer.  Even  if  the  act  Lad 
professed  to  legitimate  John  B.  Barnum, 
without  reference  to  a  previous  marria^,  it 
could  have  no  operation  here,  and  no  rights 
involved  in  this  case  could  be  affected  by  it. 
This  would  seem  to  be  clear  both  in  reason 
and  authority."  (2)  The  case  of  Smith  v. 
Derr,  84  Pa.  126,  75  Am.  Dec.  041.  Here 
the  brother  of  the  deceased  testator,  Daniel 
Derr,  who  lived  in  the  state  of  Tennessee, 
was  the  father  of  an  illegitimate  daughter, 
Nancy.  On  bis  petition,  Nancy  was  duly 
legitimated  by  a  decree  of  the  circuit  court 
of  Giles  county,  in  said  state  (Tennessee), 
where  she  then  and  still  resided.  And  the 
question  presented  in  the  case  Just  cited  was 
whether  she  had  any  interest  in  the  estate  of 
the  deceased  testator  who  lived  and  died  in 
the  state  of  Pennsylvania.  The  court  said : 
"Nancy  is  tbc  illegitimate  niece  of  the  tes- 
tator, oorn  in  Tennessee,  and  legitimated 
there,  on  the  petition  of  her  father,  l)j  a  pro- 
ceeding in  court  This  forgives  the  Tioe  of 
her  bi  rtb  in  Tennessee,  but  not  here.  .  ,  . 
A  capacity  in  Tennessee  does  not  prove  ca- 

fiacily  here.  So  far  as  our  law  Is  concerned, 
egitimation  by  the  subsequent  marriage  of 
tlie  parties  abroad,  by  act  of  a  foreien  legis- 
lature, or  by  judicial  decree  abroad,  are  all 
fruitless.  If  they  are  allowed  to  constitute 
inheritable  capacity,  then  adoption  might 
have  the  same  effect.  Tlien  we  should  be 
without  any  law  of  inheritance  In  favor  of 
relationship  in  other  states,  except  such  as 
our  neighbors  should  be  pleased  to  give  us." 

As  tu  the  matter  of  guardian  and  ward,  it 
is  proper  to  say  there  is  a  status  assigned  to 
each  under  the  law  where  suoh  relation  Is 
established.  But,  when  the  guardian  at- 
tempts to  assert  bis  status  as  such  In  a  state 
different  from  that  wherein  bis  appointments 
was  made,  the  latter  etate  refuses  (o  recng- 
nl/o  it.  The  decision  of  the  United  States 
Supreme  Court  in  the  case  of //out  v.  Sprague, 
m  U.  S.  631,  26  L.  ed.  592,  la  in  poiut  hen. 
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In  that  case  Mr.  Juttiee  Bradley,  as  the  orgia 
of  the  court,  said :  "  One  of  the  ordinary 
rules  of  comity  exercised  by  some  Euro^eaik 
states  is  to  acknowledge  the  authority  and 
power  of  foreign  guardians ;  tliat  is,  guard- 
ians of  minors  and  others  appointed  ander 
the  laws  of  their  domlcil  in  other  stales.  But 
tliis  rule  of  comity  does  not  prevail  to  the 
same  extent  In  England  and  the  United 
States.  In  regard  to  real  estate,  it  is  entirely 
disallowed,  and  is  rarely  admitted  in  regard 
to  personal  property.  Juitic^  Story,  speak- 
ing of  a  decision  which  favored  the  extraterri- 
torial power  in  reference  to  personal  prop* 
erty,  says;  'It  has  certainly  not  received 
any  sanction  In  America,  in  the  st&tes  acting 
under  the  jurisprudence  of  the  common  law. 
The  rights  and  powers  of  guardians  are  con- 
sidereaas  strictly  local,  and  not  as  entitling 
them  to  exercise  any  authori^  over  the  per- 
son or  personal  property  of  uielr  wards  la 
other  states,  upon  the  same  general  reasoning 
and  policy  which  have  circumscribed  the 
rights  and  authorities  of  executors  and  ad- 
ministrators.' "  And  let  it  be  noticed  that 
in  the  state  of  Rhode  Island,  where  the  rm 
was  located  in  the  case  just  referred  to,  uid 
where  a  oourt,  by  its  judgment,  had  acted 
on  that  re».  It  was  decided  that  such  judgment 
had  no  extraterritorial  operation.  If,  then, 
acts  of  the  legislature  and  j  udgment  of  court* 
of  states,  pertaining  to  status  of  parent  or 
cliild,  guardian  or  ward,  will  not  be  entitled, 
when  uie  said  acts  or  judgments  have  been 
duly  authenticated  and  presented  In  the 
courts  of  different  states,  to  give  such  perscnft 
the  same  status  as  that'obtamed  in  the  state 
where  rendered,  why  should  a  different  rule 
pervail  touching  the  status  of  a  husband  or 
wife! 

As  far  as  the  Supreme  Court  of  the  UniteA 
States  has  ever  gone  in  the  matter  of  divorce- 
is  to  assume  tliat,  for  the  purpose  of  obtain- 
ing a  divorce,  a  wife  may  acquire  a  riomi- 
cilapart  from  that  of  the  husband  ;  that  di< 
vorce.  when  granted,  does  not  impair  ih» 
obligation  of  a  contract;  that  It  is  in  the 
power  of  a  legislature  in  a  state  different 
from  that  of  the  domlcil  of  the  married  par- 
ties to  grant  a  divorce  which  is  operativo  in 
the  state  where  granted :  that  It  Is  the  exer- 
cise of  a  legitimate  power  when  the  stat* 
legislature  grants  a  divorce,  either  by  tbO' 
legislature  acting  directly,  or  by  ooofer- 
riuK  a  power  to  do  so  upon  the  courts  of  tbafc 
state,  provided  the  constitution  of  such  state- 
does  not  deny  such  power ;  that  a  divorce  so 
granted  is  effective  even  without  the  resi- 
dence of  lx>th  parties  in  the  state  at  the  tlme- 
Uie  divorce  Is  granted.  Ohemer  t.  WiUon,  n 
U.  S.  9  Wall.  108,  19  L.  ed.  604;  Jfavnard 
V.  ma.  125  U.  S.  190,  81  L.  ed.  654.  In  th» 
first  case  cited  both  parties  (husband  and 
wife)  appeared  to  the  action  In  the  court  of 
the  state  of  Indiana,  where  tiie  divorce  waa 
granted.  In  the  second  case  cited  the  legis- 
lature of  the  territory  of  Washington  acted 
on  the  prayer  of  the  bualuind  In  the  absence- 
from  that  territory  of  the  wife.  But  the  Su* 
preme  Court  of  uie  United  States  has  beea 
careful  to  deny  that  the  courts  of  the  United 
States  government  had  any  original  jurisdic* 
tion  in  the  matter  of  granting  dlToroe^  aaA 
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It  may  be  u  well  ta  say  that.  Id  both  of  the 
cases  just  cited,  rights  of  property  were 
involved  under  divorces  which  affected  the 
rights  of  third  parties. 

Another  reason  which  may  be  advanced 
wby  the  conclusions  of  the  circuit  judge  in 
denyinK  force  and  effect  to  this  Illinois  judg- 
ment of  divorce  should  be  sustained  by  this 
court  is  that  the  whole  record  may  be  ezam- 
iaed  to  see  if  the  court  pronouncing  the 
judgment  bad  jurisdiction,  and  that,  even  if 
It  be  admitted  that  divorce  judgments  should 
have  accorded  to  thtm  extraterritorial  effect, 
in  case  the  record  discloses  that  such  court 
baud  its  judgment  ajpon  the  aelsure  of  the 
rea,  this  ftutfaenticated  jodgment  is  silent  as 
to  any  such  Jurisdictional  allegation.  But, 
while  this  is  true,  we  prefer  to  meet  the  issue 
as  it  has  been  joined  in  the  case  at  bar ;  and 
therefore  we  base  our  refusal  to  give  force  and 
effect  to  the  judgment  In  divorce,  as  rendered 
-by  tbe  court  of  Ute  state  IllinoiB,  upcHi  the 
grounds  alreadv  Indicated. 

It  may  not  be  amiss  to  refer  to  our  own 
laws  on  the  subject  of  marriage  and  divorce. 
As  already  indicated,  we  admit  that  there  is 
no  power  in  any  court  in  South  Carolina  to 
grant  any  divorce  other  than  that  a  mentn  et 
thoro.  While  this  latter  divorce  is  a  Judicial 
barrier  to  any  attempt  to  exercise  the  rights 
or  enforce  the  duties  of  the  parties  affected 
by  the  judgment,  yet  the  courts  are  only  too 
willing  to  have  the  parties  restored  to  their 
original  ttatut  quo,  upon  good  cause  shown. 
While  tbe  remedy  is  a  harsh  one,  and.  to  a 
certain  extent,  interferes  with  the  operation 
of  the  laws  of  nature,  still  woman  must  be 

Emtected.  Afterall,  an  unbendins: adhesion 
>  the  laws  of  right  livin?  has  a  bealtliy 
effect  upon  tbe  lives  of  otfiers.  If  self-de- 
nial is  thus  necessitated,  it  should  not  be 
forgotten  that  many  natures  are  perfected 
through  Its  IwneQcent  Influence.  True  phil- 
osophy would  extract  good  from  every  con- 
dition. As  to  our  law  on  the  subject  of  di- 
Toroe,  we  apprehend  that  the  expressions  used 
and  admissions  already  made  show  that,  In 
the  state  of  South  Carolina,  we  do  not  recog- 
nize the  power  in  our  courts  to  grant  divorce 
a  vineulo  matrimonii.  By  article  4,  section 
16,  of  oar  Constitution,  the  courts  of  com- 
mon pleas  have  exclusive  jurisdiction  in  all 
cases  of  divorce ;  and  by  article  14,  section  5, 
divorces  from  the  bonaa  of  matrimony  shall 
not  be  allowed  but  by  the  judgment  of  a 
court,  as  shall  be  prescribed  by  law.  Thus 
tbe  general  assembly  is  denied  the  power  to 
grant  divorces  directly,  but  is  permitted  to 
clothe  the  courts  of  common  pleas  with  that 
power.  Tbia  last  they  have  refused  to  do,  by 
repealing  tbe  Act  of  1878,  which  did  permfik 
tbe  courls  (o  grant  divorces  la  this  state  for 
odulteiT.  Thus  we  have  the  common  l.t\v 
reslored  to  us  on  this  subject.  And  as  before 
remarked,  the  common  law  is  at  variance 
with  tbe  dissolution  of  marriage  by  divorces. 
We  might  add  case  after  case  from  our  Re- 
ports on  this  sublect,  but  they  would  every 
one  confirm  this  doctrine. 

It  mav  be  proper  to  say  that  if  the  present 
oontentton  bad  been  made  in  tbe  courts  of  the 
state  of  New  ^wk,  and  an  effort  had  been 
made  there  to  Interpoea  Uie  divorce  a  vinculo 


matrimonii  granted  by  the  court  of  tbe  state 
of  IIHuois,  on  tbe  ground  of  saevitia  practiced 
by  the  husband,  HcCreery,  upon  the  person 
of  his  wife,  the  courts  of  the  former  stat« 
(New  York)  would  bare  refused  to  give  such 
Judgment  of  divorce  any  effect.  In  the  lead- 
ing case  of  Peopti  v.  Bak$r,  76  N.  T.  78.  82 
Am.  Rep.  374,  the  husband  had  beeu  married 
to  Sallie  West,  in  the  slate  of  Ohio,  in  the 
year  1871,  and  thereafter  tlie  married  couple 
resided  at  Rochester,  in  the  state  of  !New 
York.  Some  time  afterwards  the  wife,  SaIHe 
West,  returned  to  the  state  of  Ohio,  and  be- 
gan her  action  against  Baker  for  an  absolute 
nlvorce  on  the  ground  of  gross  neglect  of  duty 
.by  tbe  husband.  Tbe  husband  was  domlcilra 
in  the  state  of  New  York  during  the  pend- 
ency of  such  divorce.proceedings  in  the  state 
of  Ohio,  and  did  not  appear  in  or  plead  to 
such  action.  Divorce  was  granted.  The  bus- 
band,  Baker,  still  domiciled  In  tbe  state  of 
New  York,  aft^  sncb  judgment  of  divorce, 
married  again,  whereupon  be  was  Indicted  in 
tbe  court  of  New  York  for  bigamy.  Being 
convicted,  an  appeal  was  taken.  Thereafter 
the  appeal  from  such  judgment  was  finally 
considered  In  the  court  of  appeals  of  the 
state  of  New  York,  and  tbe  conviction  was 
then  afflrmcd.  Tbe  court  held,  among  other 
things,  in  answer  to  tbe  question  ;  ^Can  a 
court  in  another  state  adjudge  to  be  dis- 
solved, and  at  an  end.  the  matrimoninl  rela- 
tion of  a  citizen  of  this  state,  domiciled  and 
actually  abiding  here  throughout  the  pend- 
ency of  the  judicial  proceedings  there,  with- 
out  a  voluntary  aDpearaoce  by  him  therein, 
and  with  no  actual  notice  to  hfm  thereof,  and 
without  personal  service  of  process  on  faim 
in  that  etateT"  The  court  answered  this 
question  squarely  in  the  negative,  and  tliat, 
too,  after  reviewing  the  federal  decisions 
tearing  on  tlie  subject.  Many  citations  are 
made  of  New  York  decisions  and  those  of 
other  states  by  Judge  Folger,  who  pronounced 
tbe  judgment  of  that  court  So,  too.  In  tbe 
case  of  Joru*  v.  Jones,  108  N.  T.  415,  al- 
though tbe  court  of  appeals  of  New  York 
upheld  a  divorce  of  a  New  York  marriage 
by  the  courts.of  Texas,  it  was  done  because 
the  husband,  who  was  domiciled  is  the  state 
of  New  York  when  the  wife  began  ber  action 
for  divorce  in  the  courts  of  the  state  of  Tex- 
as, appeared  in  said  action,  and  answere<i  to 
the  merits  of  the  action.  The  court  of  ap- 
peals of  the  state  of  New  York  was  careful 
to  announce  in  Its  judgment  "that  the  mar- 
riage relation  is  not  a  ret  within  tbe  state  of 
a  priTty  invoking  the  jurisdiction  of  a  court 
to  dis-snlve  it,  so  as  to  authorize  tbe  court  to 
bind  the  absent  party,  a  citizen  of  another 
jurisdiction,  by  snl>stituted  service,  or  actual 
notice  of  tbe  proceeding,  given  without  the 
Jurisdiction  of  said  court;  and,  like  other 
conlnicts,  the  contract  of  marriage  cannot  be 
annulled  by  judicial  sanction  without  juris- 
diction of  the  person  of  the  defendant."  Ex- 
tract from  the  avllabus  of  the  case  cited.  And 
also  the  case  of  WiUiam»  v.  Williams,  ISUN. 
Y.  193.  14  L.  R.  A.  230,  decided  in  Decern 
ber.'lSOt.  is  in  point,  as  illustrating  the  at- 
titude of  the  courts  of  New  York  on  tbU 
question  of  divorce,  so  far  as  judgment  there- 
for rendered  by  the  courts  of  a  itiate  dlfftiiuii 
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from  that  In  wnlch  the  domioil  of  the  de 
fendant  was  had,  aad  to  whidi  action  for 
divorce  be  neither  appeared  nor  answered. 
In  the  case  Just  cited  the  leading  facts  »  e  ned 
to  be  these:  Thebuaband.  after  liviDgiiyear 
or  more  with  the  wife  after  their  marriage, 
demanded  that  the  wife  should  give  up  all 
Intercourse  with  her  mother.  This,  at  first, 
the  wife  declined  to  do,  aud  be  then  lived 
apart  from  her.  But  before  the  buslmnd  re- 
moved to  the  state  of  Minnesota  Che  wife 
iiiadu  an  unconditional  offer,  in  good  faith, 
to  live  with  her  husband.  This  last  proposi- 
tion be  declined,  and  removed  to  the  state  of 
Minnesota,  where  be  commenced  an  action  for 
absolute  divorce,  on  the  ground  of  desertion. 
To  this  action  the  wife  was  made  a  party  by 

Bublication.  She  was  not  In  the  state  of 
[innesola  at  any  time,  nor  did  she  appear  or 
plead  to  his  action.  Still  the  Judgment  ad- 
judffed  that  the  parties  were  no  longer  bua- 
bana  and  wife.  When  this  husband  returned 
to  the  state  of  New  York  the  wife  brought 
her  action  for  a  separation  of  the  parties  from 
bed  and  board  forever,  on  the  ground  of 
abandonment.  The  husband  attempted  to  set 
up  in  his  answer  his  judgment  for  absolute 
divorce  obtained  in  the  courts  of  the  state  of 
Minnesota.  But  the  court  declined  to  recog- 
nize such  a  divorce  as  valid,  and  gntnted  the 
wife's  pray«r  for  a  legal  separation  for  life. 
In  the  opinion  of  the  court  lo  the  case  just 
cited  the  court  admitted  that  every  state  may 
adjudge  the  status  of  one  resident  therein 
towards  a  nonresident,  and  that,  so  long  as 
such  judgment  is  confloed  in  its  operation  to 
the  territorial  limits  uf  that  state,  other  states 
must  acquiesce ;  but  it  tenaciously  adhered 
to  the  position  announced  in  Jones  v.  Jones, 
tupra,  that  "the  marriage  relation  is  not  a 
res  within  the  state  of  a  party  invoking  the 
jurisdiction  of  a  court  to  dissolve  it,  so  as  to 
authorize  the  court  to  bind  the  absent  party, 
a  citizen  of  another  jurisdiction,  by  substi- 
tuted or  actual  notice  of  the  proceedings 
given  without  the  jurisdiction  of  the  court 
where  the  proceeding  is  pending."  We  have 
thus  taken  the  pains  to  consult  the  decisions 
of  the  courts  of  the  state  of  New  York  for 
tbe  purpbse  of  showing  tbat,  even  if  the 
marriage  could  be  regarded  as  a  New  York 
marriiige,  tbe  divorce  here  in  question  could 
not  be  regarded  as  valid.  Having  been  ad- 
mitted tliat  tbe  courts  of  New  York  are  only 
allowed,  by  tlie  laws  of  that  state,  to  grant 
absolute  divorces  for  adultery,  uid  the  al- 
leged judgment  of  the  court  of  the  state  of 
Iiriiiois  li:iving  granted  the  same  on  account 
of  cruelty  of  the  Imslmnd  to  the  wife,  it  will 
be  easily  seen  that  Mrs.  McCreery's  contract 
of  marriage  did  not  have,  as  a  part  thereof, 
any  right  to  divorce,  except  for  adultery. 
But  it  might  have  been  contended  that,  at 
the  time  slie  entered  into  such  contract  of 
marriage  within  tbe  state  of  New  York,  that 
state  recognized  as  valid  any  judgment  of 
divorce  granted  by  other  states  than  New 
York.  This  refuge  is  denied  Iier,  for  we  have 
seen  such  is  not  ihc  case  in  the  event  such  a 
judgment  of  absolute  divorce  was  granted  by 
tlie  courts  of  any  other  state  in  an  action 
tliercfor  to  which  the  husband  was  not  a 
parly. 
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But  the  appellant  suggests  that  divorces 
must  be  recognized  in  this  state  under 
section  of  our  Revised  Statutes  which  reads 
as  follows :  "All  marriages  contracted  while 
eitlier  of  tbe  parties  has  a  former  wife  or  hus- 
band living,  shall  be  vcid:  provided,  that 
this  section  shall  not  extend  to  a  person  whoss 
husband  or  wife  shall  be  absent  tor  the  space 
of  seven  years,  the  one  not  knowing  tbe 
other  to  be  living  during  tbat  time:  nor  to 
any  person  who  shall  be  divorced,  or  whose 
first  marriage  shall  be  declared  void  by  tbe 
sentence  of  a  competent  court. "  Section  21fl0. 
Upoo  examination,  we  found  that  that  statute 
was  adopted  from  the  mother  coantty  where 
it  was  passed  In  the  year  171S.  We  nave  no 
adjudications  in  our  courts  construing  the 
statute,  and  yet  we  find  that  In  the  mother 
country  the  matter  of  divorce  was  never  al- 
lowed under  her  laws  until  the  year 
We  do  not  propose  to  pursue  the  question  to 
any  extent.  It  cannot  be  considered  that  the 
divorce  referred  to  In  our  statutes  could  be 
other  than  a  valid  divorce,— a  divorce  legal 
in  its  operation.  As  the  states  of  New  Yatk 
and  South  Carolina  recognize  no  divorces 
valid  for  tbe  cause  of  cruelty  of  The  husband 
to  the  wife,  as  is  the  present  case  at  bar,  it 
follows  necessarily  that  no  possible  advan- 
tage can  accrue  to  the  appellant  under  this 
old  statute. 

Lastly,  the  appellant  suggests  that  tbe 
plaintiff's  titles  tendered  to  the  defendant  are 
good  and  sufficient,  notwithstanding  tbe 
dower  of  Mrs.  McCrecry  has  not  been  re- 
nounced, and  notwithstanding  the  judgment 
of  divorce  of  tbe  Illinois  courts  is  void,  be- 
cause she  would  be  estopped  from  making 
claim  to  dower.  We  do  not  care  to  base  onr 
views  on  this  branch  of  the  cose  upon  the 
ground  set  out  in  tbe  circuit  decree,  namely, 
that  Mrs.  McCreery  is  not  a  party  to  this 
case.  In  courts  of  equity,  when  questions  of 
enforcing  demand  for  specific  performance  of 
contracts  are  considered,  we  are  not  by  any 
means  prepared  to  say  that  the  presence  of  a 
party  who  mar  possibly  possess  some  right 
affecting  the  title  tenderea  is  always  neces- 
sary before  the  court  will  proceed  to  pasa 
upon  such  contract.  Certainly,  in  the  case 
at  bar,  by  the  agreed  statement  of  facts,  it  is 
admitted  that  this  decree  of  divorce  obtained 
in  Illinois  especially  reserved  tbe  question 
of  Mrs.  McCreery's  right  of  dower.  Apart 
from  this,  however,  under  our  laws,  we  know 
of  no  way  to  defeat  a  woman's  right  of  dow- 
er,  that  has  once  attached,  unlesslt  be  under 
that  section  of  our  Revised  Statutes  (section 
1908)  which  provides,  if  a  wife  elopes  with 
another  than  her  husband,  and  continues  with 
hvr  advoutrer.  and  ia  not  reconciled  thereafter 
with  her  husband,  she  shall  forfeit  her  dower 
in  his  lands.  Under  our  law,  "marriage  is 
a  valuable  consideration.  Some  have  con- 
sidered it  tlie  highest  known  In  law.  None 
would  say  it  was  a  lower  consideration  than 
money.  There  is  nothing  unreasonable  in 
this.  The  great  value  of  the  consideration 
consists  In  this :  that  the.  wife  surrenders  her 
person  and  her  self-dominion  to  tbe  husband, 
and  enters  Into  an  Indissoluble  engagement 
with  him,  foregoing  all  other  prospects  in 
life;  and,  if  the  coniideratlMi  for  wlitck  sbs 
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stipulates  fails,  she  caoDOt  be  restored  to  the 
*tatu$  in  quo.  She  can  hare  do  remedy  or 
relief."  Siven  v.  Thayer,  7  Rich.  Eq.  144. 
In  WiUon  T.  MeGonnell,  9  Rich.  Eq.  SIS,  the 
court  used  this  language:  "But  this  claim 
la  met  by  a  correspoodiue  eouity  on  the  part 
of  the  widow,  who  is  eutitlea.  under  lier  mar- 
riage, to  the  position  of  a  purchaser  for  valu- 
able consideration,  against  all  but  existing 
liena,"— liens  that  existed  before  the  mar- 
riage. So  la  Broota  r.  McMuMn,  87  S.  C. 
803,  this  court  held  :  "  We  are  therefore  en- 
abled to  declare  it  to  be  the  law.  as  derived 
from  our  own  decisions,  that  in  the  common- 
wealth marrla^  is  a  valuable  consideration 
paid  by  the  wife  for  those  rislus  and  t-states 
that  1^  our  laws  are  accorded  the  wife  as  a 
wife. "  It  1b  true,  at  present,  this  right  of 


dower  of  Mrs.  HcCreery  in  the  lands  of  hot 
husband,  the  plaintiff,  is  Inchoate ;  yet  it  is 
substantial  rieht  of  property,  and  not  a  lien. 
Slim  V.  Dundm,  81  8.  C.  547,  5  L.  R.  A. 
831.  It  must  be  remembered  that  this  action 
of  Mrs.  McC'reery  in  the  courts  ef  Illinois  re- 
lated only  to  the  present  and  future  relation 
of  herseli  to  her  husband.  It  did  not  a^k 
any  action  of  the  court  as  to  the  past,  for  she 
admitted  she  bad  been  his  lawful  wife  from 
1885  to  the  date  of  her  alleged  judgment  of 
divorce  from  him.  We  have  held  that  this 
divorce  is  void  in  this  state.  It  seems  to  us, 
therefore,  that  the  plaintiff  can  derive  no 
benefit  from  the  alleged  estoppel. 

Jt  it  t)i£  judgment  o/*  ikin  wart  that  the  judg- 
ment 0$  iht  Circuit  Qntrt  be  affirmed. 
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AT.  JAMBS  MHJTARY  ACADEMY,  Jppi., 
t. 

J.  M.  0AI8ER  et  at.,  Be»ptt. 

(125  Ho.  517.) 

1.  ApabUeatttHi.inreapeettoaaaead- 
where  d»ncliig  wae  practiced  at 


Note.— IiOiet  or  iHandffr  by  exttrentng  oplnUma  or 
eomfnenfi  tDithout  mtaatalingjacU, 

1.  Rule*  and  prtnefplo; 
II.  IHuetTattceccua. 

a.  IngenaiU. 

b.  Orltieltm  of  tDrOtnge. 
o.  Art  erftlctom. 

d.  At  to  offlcera  and  eandidatet. 

e.  At  to  eleTgjpnen. 

f.  Aato  other  vabiie  or  profetaional  men. 

L  Rvlea  and  prinetplet. 
"The  free  oommunlcatloa  of  tbouirbts  and  opln- 
ione  fB  one  of  the  Invaluabie  rlirbta  of  men,  and 
every  olttzen  ma;  freely  speak,  write,  or  orint  on 
may  subject,  beioir  re«pODeible  for  tbc  abuse  of 
that  liberty."  This  la  the  lanfruaff«  of  the  'i'cn> 
atmee  BUI  of  BiKhta,  1 19,  and  simitar  lanffuage  Is 
found  In  the  constitutions  of  manr  other  Btatea. 
Under  such  oonstituilonal  Kuaranty  ot  tberlithtof 
free  cummunication  of  thoughta  and  opfnloDS  the 
only  question  of  difficulty  Is  as  to  what  constitutes 
■n  abuse  of  the  right.  On  this  question  tbe  htw  Is 
etlll  unsettled  ir  notobaotto.  One  phase  of  tbe  sub- 
ject but  little  touched  by  judicial  decisions  is  tbe 
distinction  between  statements  of  fact  and  expre^ 
eiODB  of  opinion,  comment,  or  Judgment  upon  facta, 
NotwltlisCandlnfi  the  dltBcultf  of  exact  detlnlllon 
«f  the  terms  there  is  nevertbetess  areaJ  distlnotlon 
recoftnlBed  by  everyborly  between  false  statement 
and  faiee  opinions— between  mlBrepreatintatloos  of 
fact  and  assertions  of  erroneous  infeiences,  geu- 
«rBliBtlODB,  theories,  or  doctrines.  This  distinc- 
tlon  is  not  lakea  or  dlscuned  la  the  above  case  of 
St.  jAing  HiLiTART  ACAnsirr  v.  Gaibbb,  al- 
though the  facts  presented  it.  la  the  present  note 
the  attempt  Is  made  to  bring  toticther  all  the  de- 
clsioDS  of  tbe  courts  which  expressly  or  Impliedly 
present  this  queitUHi.  Tbe  question  of  privilege 
for  false  statements  of  fact  Is  not  here  entered 
uponezceptsofaras  it  may  incidentally  be  touched 
In  preeeaUogthe  matter  of  exprensing  npiniona  or 
«ommeDta  without  misstating  facts.  Tbcexpres- 
of  an  opinion  or  belfet  as  to  the  existence  of  a 
bot,  being  only  another  form  of  imputing  the 
St»  UKA. 

See  -il^o  ni  ^..  R.  \.  104;  4S  L.  R, 


receptions  and  a  danclnsr  school  taught,  by  pas- 
tors of  churches,  to  the  elTect  that  they  "re- 
garded tbe  Institution  under  such  admrnlstra- 
tlon  as  harmful  to  tbe  moral  aud  religious 
Interests"  of  tbc  community,  and  that  they  urKed 
members  of  tbeir  churches  and  friends  uf  good 
morals  to  absent  tbemselvea  from  aad  dlscouu- 
tenaaoe  all  reoepttons  aud  other  gatherings  at 


fact  Is  not  regarded  as  a  part  of  this  subject.  The 
expression  of  an  opinion  as  to  a  theory,  dogma,  law, 
or  course  of  conduct  la  not  tbe  Imputation  of  a 
fact.  Without  expressing  such  opmlons,  no  re- 
form and  Indeed  no  queetlon  of  public  Interest  can 
t)e  discussed.  Such  discussion  cannot  be  had  with- 
out the  possibility  at  least  of  Injuring  some  one's 
business.  When  facts  arc  alleged  tbe  teat  of  truth 
Is  a  simple  one.  When  a  theory,  or  doctrine,  or 
opinion  on  a  moral,  religious,  scientific  ur  politi- 
cal subjtict  Is  stated,  tbe  test  of  its  truth  by  decis- 
ion of  a  Jury  Is  an  absurdity.  To  make  the  right 
to  express  such  an  opinion  depend  on  what  n  Jury 
may  say  of  it  Is  not  only  to  put  an  Incubus  on 
thought,  but  utterly  to  abrogate  the  constitutional 
guaranty  of  freedom  to  communicate  thoughta 
and  opinions.  The  right  to  express  opinions  must 
extend  to  those  whose  opinions  are  foolish  or  even 
manlfeeily  absurd  to  other  people.  "God  forbid 
you  should  not  be  allowed  to  commenton  the  acts 
of  all  mankind  provided  you  do  so  Justly  and 
truly,"  says  Aldeison,  B.,  In  a  oaae  of  comment  on 
a  clergyman.  Gathercole  v.  Hiall,  15  Mees.  &  W. 
319, 10  Jur.  387, 7  L.  T.  89. 16  L.  J.  Bxob.  179.  ' 

On  an  attempt  to  Justify  a  Ubel  la  publishing  a 
report  by  a  medical  olScer  the  court  says:  "This 
Is  cot  a  dif^ciissilonor  comment,"  it  Is  ibeatHtement 
of  a  fact.  To  charge  a  man  incorrectly  with  a  dis- 
graceful act  is  very  different  troin  commentmir  on 
a  fact  relating  to  him  irulystaied— there  tbe  writer 
may  by  his  opinion  libel  himself  rather  than  the 
subject  of  his  remarks.  Popham  v.  Pickhurn,  7 
Hurkt  &  N.  891,  31  L.  J.  Bxch.  188, 8  Jur.  N.  S.  179, 
5 L.  T.  N.     846.  10  Week.  Rep.SH. . 

In  denying  iirlvflege  to  make  false  statements  of 
foot  about  a  public  person  It  Is  Sdld  tn  Burt  v.  Ad- 
vertiser N'Gwspaper  Co.,  13L.R.  A .  97. 15(  Mass.  238: 
"What  Is  privlloged.  If  that  Is  the  proper  term.  Is 
orltlcism,  not  statement:"  and  again:  "What  the 
Interest  of  prirate  citizens  In  public  matters  re- 
quires Is  freedom  of  discussion  rather  than  of  state- 
ment." 

It  Is  said  In  Herivale  v.  Carmn.  L.  R.  SO  Q.  B.  Dlv. 
£76.  W  L.  T.  N.  8. 881, 88  Week.  Hep.  881,  U  J.  P.  261, 
that  the  learned  Judge  and  the  mi^lty  of  the 
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MZBBOQU  BUFBEU  0(HJBT. 


Uw  aoadein J  m  kmc  m  danolnit  Is  allowed  fii  tbe 
buHdliif,  la  iu0loiBDt  to  suitalii  an  aotloo  for 

UbeL 

8*  The  jiurtUleatioD*  on  the  p«iiiid  that 
Atnadng  iM  Immontl.  of  tbe  publtsbed  opin- 
ion tbat  an  academy  where  danciag  Is  praotloed 
li  harmful  to  moral  and  rellRloiu  lotereata,  is  a 
quesboa  for  tbe  jury  under  tbe  oonstltutloual 
provtakin  making  tliem  ]udgaa  of  the  lav  as  well 
BB  of  the  facts  Inauob  oaaea. 

S.  Tbe  ■oneteiiej  of  pleeiUngi  tn  a  libel 
eaaefeaqneatlonfortlMoourtaltbougb  tbe  Jury 
aretbe]ud|{ea<rfthe  lavaiwellaa  of  tbe  teots 
fn  maab 


(Deoember  18. 18H.) 

APPEAL      plaintiff  from  a  judgment  of 
tbe  Circuit  Court  for  Macoo  County  in 
favor  of  defendaDts  in  an  action  brought  to  re- 
cover dnmages  for  tbe  alleged  publication  of  a 
libel.  Heterted. 
Tbe  facta  ue  stated  In  tbe  opinion. 


JCmn.  SIlTttr  *  Browm  and  8.  P.  Ht 

for  appellant: 

A  corporation  may  me  for  libel  or  slander 
againat  it  "In  tbe  way  of  its  business  or  trade."' 

NeweU,  Slander  &  Ubel.  p.  860.  See  alw> 
Johnacn  t.  ^.  IjMig  Jh^xOA  Cb.  65  Mo.  S88» 
27  Am.  Bep.  293. 

A  false  imputation  made  for  tbe  purpose  of 
Injuring  one  in  bis  profession  or  tnide  to  ac- 
tionable, even  though  the  words  may  not^ 
strictly  speaking,  be  defamatory. 

Moraste  t.  Broehu.  8  L.  R.  A.  B24,  161  Mass. 
567,  and  antboritiea  dted;  Odgers,  Ubel  A 
Slander,  pp.  89  et  teg. 

So  woids  are  aotiraaUe  jwr  m  which  conv^ 
an  ImputaUoo  upon  one  In  the  way  of  his  pro- 
fession or  occupation,  and  in  such  case  wxsn 
need  be  no  averment  of  special  damages. 

Moraste  t.  Brochit,  8  L.  R.  A.  524,  151  Mass. 
675. 

The  imputation  In  the  publication  com- 
plained of  is  inter  alia  that  plaintiff  had  opened 


court  fn  the  case  of  Heowood  T.  Harrison,  L.  B. 
7  G.  P.  606,  41  L.  J.  C.  P.  »B.  20  L.  T.  N.  8.  968.  20 
Week.  Rep.  1000.  Beem  to  have  erroncouely  treated 
tbe  rlffht  of  comment  or  crltlolam  as  a  branch  of 
the  general  lanof  prlvtleire,  but  It  la  added  that  tbe 
question  Is  ratfaer  academical  than  practical. 

In  suBtalntag  an  aciloo  for  libel  for  publlsblns 
misstatements  as  to  tbe  acts  of  a  public  officer  with 
severe  comments  tbereontbe  court  said:  "Tbedls- 
UncttOD  cannot  be  too  dearly  bome  In  mind 
between  comment  or  criticism  and  allesatlons  of 
CBOt:"aod  also,  ''ttli  one  thlnar  to  comment  upon 
or  orttldae  even  with  severity  the  acknowledged 
or  proved  acts  of  a  public  man,  and  quite  another 
to  assert  tbat  he  has  been  guUry  of  particular 
acts  of  misconduct."  Davis  v.  Shepstone,  11  App. 
Oas.  190.  55  L.  J.  C.  P.  51,86  L.T.  N.&8,  WWeek. 
Rep.  722. 80  J.  P.  708. 

Tbe  distinction  between  oomment  and  state- 
ments of  fact  is  reiterated  In  Cooper  v.  Lawson, 
B  Ad.  *  El.  7«.  I  Perry  &  D.  15. 1  W.  W.  ft  H.  BOl.  2 
Jur.  919,  where  Colerld^.  J.,  says:  "  Hie  comment 
Introduced  an  additional  fact  and  then  It  was  for 
the  Jury  to  say  wbetber  tbat  was  fairly  done  or 
not"  So  J!.ord  Deoman,  Ch.  J.,  said:  "  A  comment 
may  introduce  Independent  facts,  a  JuetlfloaUon 
of  which  Is  necopsary;"  and  agaln.*'Now  a  comment 
may  be  tbe  mere  shadow  of  the  previous  imputa- 
tion; butff  It  infers  a  new  fact  the  defendant  must 
abide  by  tbat  Infereooe  of  fact  and  tbe  falrnnes  of 
flie  oomment  must  be  decided  by  a  Jury."  Tbis 
was  a  case  In  whlcb  perjury  by  a  surety  on  an  elec- 
tion petition  was  Imputed,  and  In  addition  to  this 
it  was  said  tbat  he  must  have  t>een  hired  for  tbe 
occasion. 

Tbe  distinction  between  oomment  or  censure  of 
conduct  and  misstatement  of  fact  la  also  dearly 
expressed  In  Dlbdln  r.  Swan,  1  Esp.  28,  which  in- 
volved the  question  of  fiilse  statements  about  a 
public  singer  to  the  effect  th^  he  uutruly  claimed 
to  be  tbe  author  of  tbe  songs  whiota  he  suna.  and 
also  tbat  he  procured  hired  applause.  Lord  Ken- 
yon  in  this  case  said:  "Tfaeedltorof  a  public  news- 
paper may  fairly  and  candidly  oomment  on  any 
place  or  species  of  public  entertainment;  but  It 
must  be  done  fairly  and  without  mnlice  or  view  to 
Injure  or  prejudice  the  proprietor  In  tbe  eyes  of 
the  publla  If  so  done,  however  severe  the  cen- 
sure the  Justice  of  It  soreens  tbe  editor  from  legal 
animadversion;  but  if  It  can  be  proved  that  the 
oomment  is  unjust,  is  malevolent,  or  exceeding  the 
bounds  of  fair  opinion,  that  such  Is  a  nod 
thereTore  actionable."  It  will  be  noMned  that 
the  rule  aa  to  oomment  Is  stated  less  llbetany  than 
&4  L.  R  A. 


in  most  of  the  other  oases.as  itleaves  It  doubu 
ful  if  comment  can  be  justified  If  It  Is  not  just. 
But  taking  the  wbole  statement  together  it  la  fairly 
to  be  Infeired  that  Lord  Eenyon  meant  to  make 
tbe  disUnotlon  between  malevolence  on  tbe  ooo 
hand  and  honest  opinion  on  the  other  whether  cor- 
rect or  not. 

Bxpresslng  an  opinion  upon  Ittdlsputable  facta  la 
held  not  to  be  llbdouB,ln  Dickson  v.PbUlips,lII  Jones 
ft  B.  162,  where  tbe  court  says:  "  The  defendant  did 
not  obame  that  the  plaintiff  had  been  guilty  <^  do- 
fog  unmercantUe  tblngs  generallr.  but  the  thing* 
that  were  said  by  the  defendant  to  be  unmercantUe 
were  specified,  such  as.  etc,  etc.  This  amounts  to 
no  more  than  giving  tbe  opinion  of  the  defendant 
as  to  plaintiff's  conduct,  leaving  the  employer  of 
theplaintiff  to  form  his  own  opinion  on  the  buIk 
jeot."  And  again:  '"Rm  substance  is  that  the  de> 
fendant  states  as  facts  certain  things  which  are 
not  alleged  not  to  be  facts,  and  giving  his  own 
opinion  of  them  asks  Impliedly  the  opinion  of  tlw 
plaintiff's  employer.  Tbe  things  said  to  be  facto 
are  not  In  their  nature  Immoral  or  unlawful." 

It  is  said  In  Morrison  v.  Belcher,  8  FosL  ft  F.  811, 
In  respect  to  an  alleged  libel  on  one  wbo  was 
charged  with  imposture:  "His  system  might  twde- 
BCrthed  as  an  imposture,  but  facts  must  oot  be  in- 
vented  or  misstated  as  to  his  past  life  with  a  view 
to  destroy  the  credit  of  It" 

DiEsenUng  from  a  majority  opinion  which  helA 
that  tbe  truth  need  not  be  proved  to  justify  a 
publication  on  a  matter  of  public  ooncem,  but 
that  the  presumption  was  against  malice.  Camp- 
t)ell,  J^.,  said,  nevertheless:  "  No  one  does,  and  tb* 
court  below  docs  not  dispute  the  amplest  right  to 
draw  inferences  from  facts."  And  again.  "Tlie- 
line  Is  clearly  drawn  between  falM  assertions  and 
false  deductions."  Miner  v.  DeUroit  Post  ft  Trib- 
une^. 49  Mich.  858. 

So  It  Is  said  tn  Negley  v.  Farrow,  00  Md.  158.45- 
Am.  Rep.  715:  "No  one  denies  the  right  of  defend- 
ants to  discuss  and  criticise  boldly  and  fearleselj 
the  oIBoIbI  conduct  of  plaintiff,  .  .  .  but  there  Is  a 
broad  disttnotlon  between  fair  and  Intimate  dis- 
ouBslon  in  regard  to  the  conduct  of  a  public  man. 
and  imputatloni  of  corrupt  motives." 

In  respect  to  the  discussion  of  official  conduct 
by  a  citizen  It  ts  said  In  Bowand  De  Oamp.9a 
Pa.  401k  "  So  long  as  be  speaks  the  tonth  tn  words 
meaning  nothing  else  he  to  not  llaUe  fOr  damages 
whether  his  language  be  chaste  or  vulgar,  refined 
or  scurrilous." 

The  reuooaUe  dootrlne  as  to  the  right  of  di^ 
cusstoo  was  tersely  expiMeed  tn  respect  to  tbe  dis- 
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Bt.  Jambs  Miutart.  Acadeut  v.  Gaihkk. 


«  danciac  acbool  Id  Its  academy  buildiap,  aod 
WM  tbeiet^  foBteriDK  a  practice  "barmfal  to 
the  moral  and  relifrioai  ioterests  of  the  com 
manltyi"  and  the  pubMcatioo  further  called 
upon  the  friends  oi  relif^oo  aod  good  morals 
to  absent  themselves  from  all  receptions  aod 
other  gatheilDgs  at  plalDtiET's  sclioot.  The 
above  Stance  is  in  effect  that  plaioiifl's  school 
has  an  irrefigious  and  Immoral  featura  and  Is 
coupled  with  a  recommendation  to  the  public 
■a  to  the  same  necessarily  and  Injariouslr  af- 
fecting the  patronage  and  prosperity  of  the 
•chool. 

Such  publicalioD  is  libelous  per  m. 
Morale  V.  Broehv,  8  L.  R.  A.  624,  ISl 
Mass.  567. 

A  libel  may  be  malicious  and  actionable, 
•Ten  though  UM  motf?e  was  a  good  ooe,  a  g., 
nformation  of  morals  or  manners. 

Com.  T.  Snetling,  IS  Pick.  887;  Jaiim>n  t. 
Ooodwin,  48  Me.  287,  68  Am.  Dec.  62;  Shurt- 
W  T.  ^TktT,  180  Mass.  298,  89  Am.  Rep. 
454:  Cooley.  TorU,  2d  ed.  p.  245. 


I  The  ezfsteace  of  malice  is  a  question  foi  the 
jury,  and  tbls  is  pariicularly  true  under  our 
const (lutlonnl  provision,  that  the  Jury  under 
the  direction  of  the  court  "shall  determine  the 
law  and  the  fact." 

Const,  art.  3,  g  14;  SiaU  v.  Armitrong,  13 
L.  R  A.  419.  106  Mo.  895.  See  also  Flint  v. 
Hutehinaon  Smoke  Burner  Co.  Ifl  L.  R.  A.  243, 
110  Mo.  493. 

In  civil  actions  it  is  only  "where  the  court 
can  say  that  the  publication  is  not  reasonably 
capAbfe  of  any  defamatory  meaning  and  can- 
not reasonably  be  understood  In  any  defama- 
torv  sense  that  the  court  can  rule  as  a  matter 
of  law  that  the  publication  is  not  libelous  and 
withdraw  tbe  case  from  the  jury  or  oniter  a 
verdict  for  the  defendant." 

Taomblg  v.  Monroe,  186  Mass  464;  MeOiii- 
ni*  T.  Knapp,  109  Mo.  181;  TVacAv  t.  Mo- 
Kenna,  4  Ir.  C.  L.  Rep,  874. 

Here  tbe  plaintiff  was  expressly  charged 
with  conducting  an  immoral  business. 
■  The  prefatory  matter  alleged  in  the  petition 


DUSBlon  of  a  candidate,  in  tbe  old  can  of  Brewer  T. 
Weakley  a807i  S  Overt  W,6Am.  Deo.  eSB,  as  fOl- 
lows:  "LetblB  talents,  bts  virtues,  and  euob  vioes 
as  are  likely  to  affect  bis  public  character  be 
freaiy  dbouMed.  but  no  (atoehoods  be  propagated.*' 

That  orltlelBm  shoald  be  bonest  uid  fennded 
iHKHi  tmUi  and  not  falsehood  Is  tbe  declaration  of 
tbe  court  in  Splerln^  v.  Andtae':  tf  Wis.  8G0.  wblob 
though  boldlnir  that  a  oltisen  may  criticise  tboee 
In  ofioe  boMfl  It  to  be  actionable  to  call  a  Justloe 
of  tbe  peaoe  a  "damn  fooi  of  a  Juatloe.** 

It  Is  said  In  Wlllfanu  t.  Spower*.  8  Vlot.  L.  Rep. 
flB,  that  tbe  defense  of  privilege  In  oommentlng  on 
ttae  acts  of  a  public  man  muatt>e  Bustalnod  by  prov- 
ing tbe  oomments  to  be  on  aotualand  not  supposed 
-Mngs  nndsaylniis. 

Tliat  tbe  official  aot  of  a  pnldlo  functionary  may 
be  freely  criticised,  and  entire  treedoia  of  ezpres- 
aion  used  in  argument,  sarcasm,  and  ridicule  upon 
the  aot  Itself,  and  then  the  occasion  will  excuse 
«Ter7ttainK  but  aetnal  malloe  and  evil  purpose  lu 
tbe  crttlo.  isdeidared  In  Hamilton  v.  Boo,  81  N.  Y. 
lie. 

While  denying  that  a  newspaper  can  with  Im- 
pnnity  charge  a  man  with  crime  alttaousb  he  may 
be  a  pabllo  man  and  affect  to  be  an  eduoMtor  of  tbe 
fieople,  tbe  court  said  In  Bmlth  v.  Tribune  Co.,  ^ 
Blss.  477:  "Undoubtedly  tbey  can  criticise  bis  acts. 
Tbey  can  bold  bim  up  to  ridicule  so  far  as  they  ere 
instlfled  In  doing  so  by  bis  pubUc  aoia,  by  anything 
that  lie  has  done  or  said." 

So  In  respect  to  criticism  of  a  candidate  It  m  aald 
4o  Bzpreas  Printing  Oo.  Copeland,  64  Tex.  8S4: 
"All  Statements  and  comments  In  this  respect  must 
toe  ooDflned  to  tbe  truth  or  what  In  good  faith  and 
upon  probable  oauae  Is  helleved  to  be  (rue,  and  tbe 
matter  must  be  pertinent  to  tbe  fnue." 

Although  donylog  that  false  charges  of  crime 
against  an  officer  tire  prlrileged  it  to  said  Id  Neeb 
V.  Hope,  111  Pa.  14ft,  that  ttae  conduct  of  public  ofll- 
•oen  Isopen  to  public  erf  tlclsm  and  that  It  Is  for  tbe 
totereet  of  society  (hat  ttaeir  acts  may  be  freely 
published  with  fitting  comments  or  strictures,  and 
It  Is  added:  "But  a  line  must  be  drawn  between 
bostlle  crltldem  upon  public  conduct  and  Imputa- 
Uoa  of  bad  motives  or  of  crimtnal  offenses,  orsuoh 
motives  or  offenses  as  osnnot  be  Justly  aod  reason- 
-ably  Inferred  from  the  conduct" 

Cockbum,  Ch.  J.,  said  In  Campbell  v.  Bpottla- 
'WOode,8BestftS.1W,8Fn8t.  ft  F.421,8  L.T.  N.  8. 
an, »  L.  J.  Q.  a  188, 9  Jur.  N.  S.  1000. 11  Week.  Rep. 
MB:  *'A  line  must  be  drawn  between  crlticlani 
npon  public  conduct  und  the  Imputation  of  mo- 

«  L.  R.  A. 


ttvm  Iv  wtaieh  that  conduct  may  be  actuated. 
One  man  bas  oo  right  to  Impute  to  another  person 
whose  conduct  maybe  fairly  open  to  ridicule  or 
dleapprobation,  base,  sordid,  and  wicked  motives 
unless  there  Is  much  ground  for  the  Iroputatlon 
tbatajurydtall  And  not  only  that  he  bad  an  hon- 
est belief  tn  the  truth  of  bb  statement,  but  that  hto 
belief  was  not  without  foanaatlon." 

n.  rnustratttw  onaes. 
a.  Ingvneral 

In  Oott  V.  Pulslfer,  ISSMass.  2%,  28  Am.llep.  8SS, 
the  court  says:  "Tbe  editor  of  a  newspaper  has 
tbe  risbt  if  Dot  the  dn^  of  publishing  for  the  In- 
formation of  Uie  pubHo  ftllr  and  reasonahle  com- 
ments, however  severe  In  terms,  upon  anything 
wblob  Is  made  by  Its  owner  a  subjeot  of  public  ex- 
hibition as  upon  any  .other  matterof  public  interest 
and  such  a  publiostlon  falls  within  tbe  class  of 
privileged  coniraunlcattons  for  which  no  action 
can  t>e  maintained  without  proof  of  actual  malloe." 
But  it  was  mid  that  false,  recklees,  and  unjustifi- 
able Biatemeots  that  the  sfMnlled  Cardiff  Olast 
had  been  sold  for  elirht  dollars  and  that  It  was  an 
Ingenious  humbug,  a  sell,  and  a  fraud,  were  libel- 
ous whencauslDgspecial  damages  although  made 
without  Intent  to  cause  such  injury. 

A  publlGtaed  report  of  the  British  Arcfaseologioal 
Society  relating  to  recent  alleged  forgeries  of  fig- 
ures called  "pilgrim  signs"  claimed  to  have  been 
obtained  from  tbe  Thames,  said  that  Uiey  were  be- 
ing olTered  in  London  and  throughout  the  country 
but  "tbe  whole  are  proved  to  t>e  of  recent  fabrica- 
Hon,"aad  described  them  as  a  "gross  attempt  at 
deoeptlon  and  extortion."  Tbls  whs  held  not  to  be 
a  libel  on  a  dealer  In  tbem  who  was  not  personally 
mentioned  or  referred  to,  tnit  the  court  added;  **I 
am  of  opinion  that  this  Is  no  libel  for  that  it  is  pro- 
tected by  privilege  of  fair  discussion  on  a  matterof 
public  Interest  It  not  appearing  that  tt  was  mali- 
Olous."  Eastwood  V.  Holmes.  1  Post  ft  F.817. 

A  newspaper  article  beaded,  "Encouraging  ser- 
vants to  rob  their  roasters"  commented  on  a  hand- 
bill offering  high  prices  for  rags,  pewter,  lead,  xino, 
plated  metals,  candle  ends,  bottles,  eto.,  and  this 
was  held  to  impute  tbe  holding  out  of  great  temp- 
tation and  encouragement  to  servants  to  become 
dishonest,  but  It  was  considered  that  liability  for 
tbe  publication  depended  on  malice.  Tbe  court  lo 
obarging  the  Jury  said  It  would  be  no  excuse  if  tbe 
article  went  beyond  the  tendency  of  the  hand-hill 
and  snld  anything  against  the  plaintiff  In  bis  pri- 
vate life  or  the  mode  of  managing  his  business,  and 
that  If  tbe  Jury  thought  tbe  hand-bill  bad  the  dan. 
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•ofBdeDtlj  shows  the  meaning  and  actionable 
diaracter  of  the  publication  complained  of,  if 
Indeed  nich  wa«  necesBarr. 

Legg  t.  DunUaty,  80  Ha  668,  00  Am.  Rep. 
61&. 

The  falae  and  libelous  character  of  the  pub- 
lication In  this  case  oonaists;  (I)  In  charging 
the  plaintiff  with  "the  opening  of  a  dancing 
Mbool  in  the  academy  building,"  whereas  (as 
stated  Id  the  petition)  it  did  not  open  a  danc- 
ing school,  but  merely  permitted  some  of  the 
students  who  so  desired  to  hire  a  dancing 
teacher  and  to  take  lessons  from  him  in  the 
terpsicorfan  art,  and  (3)  In  charging  the  danc- 
ing to  be  immoral  and  irreligious,  ud  that  the 
school  was  not  worthy  of  pnblfc  patronage, 
when  fa  point  of  fact  each  U  not  the  case— 
and  thereby  InJarinK  plaintiff  Id  Its  business. 

Moraue  t.  BrwAv,  8  L.  R.  A.  624,  161 
Uass.  667. 

The  motion  to  strike  out  part  of  defendant's 
answer  should  have  been  sustained. 


iHd.;  Com.  r.  SmOUnf,  MKton  r.  Oindmm, 
Shurtt^  T.  Parker,  and  7wombtp  r.  Mffmm, 
supra, 

Memt.  'Djfwmxt  A  Wtehall  tor  re^oBd- 
enti. 

BurgAMb     dflillTCnd  tin  oplolon  of  Of 

court : 

This  is  an  action  for  libel,  1>7  plalatlfl. 
a  corporation,  and  InstltntloD  (rf  leunlnc 
and  education,  against  the  defendants.  The 
charge  In  the  petition  is  that  plaintiff  per- 
mitted dancing  in  Its  school  building  at  le- 
cepttoDS  glren  occasionally  in  each  year,  and 
permittea  Its  students  to  empl<^  of  their  om 
aoo(»d  and  -at  their  own  ezpieiise  a  teacher  to 
instruct  them  In  the  art  of  dancing;  and 
that  defendants  published  of  and  concerning 
plaintiff,  and  Its  said  school  and  acadeniT. 
a  certain  false,  malicious,  and  defamatory  li- 
bel, charging  plaintiff  with  conducting  and 
maintaining  an  "immoral  adiool,"  a  "dane- 


Cerous  tendenor  sugiiested  then  theedltor  has  done 
what  may  be  salutary  for  the  oommunltr  In  vn- 
Tentloff  inch  eDCourasemeDt  to  be  given.  Farli 
Levy,  9  C.  a  N.  S.  U2.  S  Fort,  ft  T.  71.  aO  L.  J.  C 
P.1,7  Jur.N.S.  280,8  L.  T.  H.  B.  SB, »  Week.  Bep. 
TL 

Where  a  newspapw  artleie  meDtlonlnc  an  advei^ 
tfpemeot  by  oertaln  manufaoturerg,  who  woe 

named  therein,  of  a  bafr  which  they  called  the  "bair 
of  baga"Buid,  "Aa  we  have  cot  seen  the  hag  of  bam 
we  cuonot  say  thatlt  Is  useful,  or  that  It  is  portable, 
or  that  It  li  elegant.  these  It  may  be.  trat  the 
only  poioc  we  can  deal  with  Is  the  title  which  we 
think  very  silly,  very  tlangy,  and  very  vulgar,  and 
which  has  heen  forced  upon  the  public  ad  tiou- 
team."  it  was  beid  on  demurrer  by  two  of  the 
three  Judves  to  lie  a  question  for  the  Jury  whether 
the  laoflTuaffe  went  twyond  the  limits  Ot  fair  orltl- 
clBin  or  was  intended  to  disparage  the  manufacture 
era  in  the  oonduot  of  their  business.  The  other 
Judge  Bitting  considered  the  dedsion  as  a  very 
dangerous  extension  of  the  law  of  Ifbel  alnoe  the 
writer  set  out  the  words  upon  which  be  comments 
and  gave  every  opportunity  of  Judging  whether  be 
was  Justified  in  hlu  ciitlcisin.  The  dissenting  JudRe 
said  It  was  entirely  a  matter  of  Uste  and  opioiOB 
to  say  that  the  title  given  to  an  article  of  manu- 
facture was  silly,  slangy,  and  vulgar,  and  declared 
that  he  was  unable  to  see  in  It  any  Imputation  on 
the  chiiracter  of  the  plalntiUs  or  of  the  mode  la 
which  tbey  carried  on  their  business.  Jenner  v, 
A'Beckett,  L.  R.  T  Q.  a  11. 41  L.  J.  g.  B.  U, »  L.  T. 
N.  8. 461. »  Week.  Hep.  18L 

A  puiilicatton  that  s  firm  "are  not  worthy  uf  our 
support,"  characterizing  tbelr  conduct  ss  "base 
treachery"  and  "foul  and  unfair  dealings,"  was 
held  not  lltielous  when  taken  tn  oonneotioa  with 
ttie  partlcutan  of  the  conduct  complained  of 
which  allowed  a  perfectly  lawful  transaction, 
namely  the  olTering  of  higher  rent  for  the  premises 
occupied  by  the  other  party  as  lessee,  Dooagbue 
T.  Oaffy,    Conn.  48. 

A  newspaperartlele  charging  another  newspaper 
with  copy^jig  advertisements  from  other  papers 
"not  only  tu  swell  the  numt>er  of  advertisements 
appearing  In  the  columns  of  the  paper  referred  to 
but  In  order  to  inveigle  the  manufacturers  Into 
payment  by  subaequently  eending  In  bills  for  tbe 
spurious  advertisements  which  In  many  oasee 
would  be  paid  for  under  the  Impression  that  they 
had  been  ordered  by  the  representatives  of  the 
firm,"  characterising  it  as  a  trick  and  as  an  auda- 
ofous  attempt  to  obtain  money  by  false  pretenses, 
was  held  on  a  plea  of  tbe  general  Issue  to  be  Ubel- 
MUKA. 


ous  \/T  verdlot  of  tiie  Juty  wttb  tlw  appfwal «( 
the  court,  and  la  deolaiad  not  to  be  prlvihwed  as  a 
matter  of  geoeral  putdio  iDtenst.  Anotberartkle 
speaking  of  the  spontaneous  geocntf on  of  adv«r- 
tisements  and  giving  specific  Instanoea  of  adnr^ 
tlsemeDtB  wUeh  were  not  ordered  was  en  a 
plea  that  It  was  tma  to  be  JuBtUed  obIj  by  imntag 
that  the  personal  oonOuct  of  tbe  pnblWier  Ind  beea 
wrong.  If  the  article  could  be  regarded  as  making 
an  Imputation  upon  his  personal  ooaduct,  and 
this  question  was  left  to  tbe  jury.  I^dmer  r. 
Weatem  Ifomlag  Newa  Oo.  M  K  T,  N.a44. 

An  imputation  in  a  iHibUoatlon  that  evldeoce  of 
a  witness  before  a  committee  of  parliament  was 
malicious  and  false  is  not  fair  comment,  bat  It  wm 
left  for  the  Jury  to  say  whether  the  obame  of  leok- 
lesB  testimony  meant  that  It  was  reoklesa  as  t» 
truth,  or  merely  that  It  was  given  wlthoat  soS- 
oient  oautJon,  but  without  charging'  dtahonesty. 
Hedley  v.  Barlow.  4  Post.  &  F.  224. 

A  publication  expressing  the  b^lef  that  a  deels- 
lOD  discbarging  a  person  aooosed  of  laroeay  would 
have  been  very  duereot  If  all  tbe  evfdenoe  that 
might  have  been  adduced  on  the  part  of  the  prose- 
cutJon  had  tieen  heard,  was  left  to  the  Jury  to  say 
whether  it  meant  merely  that  the  magietrates 
ought  to  have  heard  all  the  evidence,  orall  theevl* 
denoe  would  have  shown  that  the  aooased  was 
guUty.  It  was  held  that  the  former  was  Ijraad 
comment  upon  a  publlo  hearing,  while  tbe  tatter 
would  have  been  libelous  as  charging  a  felony. 
Hlbbins  V.  Lee,  4  Foet.  &  F.  245,  11 L.  T.  N.  8.  StL 

In  Wason  v.  Walter,  L.  H.  4  Q.  B.  78, 88  L.  J.  B. 
U.  19  L.  T.  N.  B.  400. 17  Week.  Bep.  IflS,  8  Best  * 
8. 671,  holding  that  a  faithful  report  In  a  public 
newsimper  of  a  debate  In  either  ttouse  of  parils- 
ment  was  privileged  on  tbe  same  prinol|4eaaaeoiw 
rect  report  of  proceedings  In  a  court  of  Justtee; 
there  waa  also  involved  thefurther  question  of  the 
right  of  a  newspaper  to  comment  on  such  a  debate 
on  a  matter  of  public  interest.  It  waa  held  that  if 
the  article  was  an  honest  and  fair  orlticism  on 
Uie  facts,  made  with  a  reasonable  deirree  of  Ju^ 
ment  and  moderation,  so  that  tbe  Jury  shall  deem 
It  a  fair  and  legitimate  criticism  on  tbe  conduct 
and  motives  of  the  party  who  was  tbe  ebject  of 
censure,  It  would  not  be  aoUooabl& 

b.  Orttieimof  wrUtnos. 

In  the  early  case  of  Oarr  v.  Hood,  1  Oamptk  SBC- 
note.  It  is  said:  "One  writer  in  exposing  ttie  follies 
and  errors  of  another  may  make  tise  of  ildleule 
however  poignant,"  and  also  "Bverj  man  wto 
publisbefl  a  book  oommlts  to  the  judciBent 
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Ing  ichool,"  "hannful  to  the  moral  and  re- 
liriouB  intereBtfl  of  the  communitT,"  "hurt- 
ful to  the  moral  aod  spiritual  well-beiog  of 
the  commaDity,"  and  calling  upon  friaods 
of  religion  and  good  morals  to  aDsent  them- 
wWei  frwn  plaintiff's  school  and  gatherings 
at  its  academy.  The  defendants,  who  were 
resident  clergymen  of  the  city  of  Macon, 
published  the  following:  "At  the  meeting 
of  the  Ministers'  Alliance  of  Hacon,  Ho., 
on  Jwiaary  36,  1898,  the  following  paper 
was  uoaQlmously  adopted :  Whereas,  the  8t. 
James  Military  Academy  of  this  city,  a 
school  formerly  under  the  control  of  the 
Episoopal  Church,  at  the  beginning  of  this 
school  year  announced  Itself  as  a  'Noosec- 
taiKan  Christiau  Institution, '  and  under  the 
present  administration  there  is  fostered  a 
practice,  viz.  dancing,  which  Is  antagonistic 
to  the  teaching  of  our  churches  and  homes, 
the  superintendent  and  others  connected  with 
tbe  Institution  using  their  Influence  to  draw 


T  ACADEICT  T,  OaIBBB,  471 

the  youne  people  of  our  churches  and  homes 
into  the  practice,  which  we  l>elieve  ami  teach 
to  be  hurtful  to  Uie  moral  and  spiritual  well- 
being  of  all  engaging  In  It;  and  whereas, 
we  have  respectfully  requested,  first,  the  su- 
perintendent of  the  school,  and,  second,  the 
board  of  curators,  that  tlie  aforesaid  practice 
be  discontinued,  ao  as  to  enable  us  to  lend 
our  influeuco  towards  the  building  up  of  an 
institution  of  learniue  worthy  of  the  patron- 
age of  all  our  people,  our  request  having 
been  ignored,  and  It  being  the  apparent  pur- 
pose of  those  in  control  ot  tiie  Institution  to 
continue  such  objectionable  pmctice,  as  evi- 
denced by  the  opening  of  a  dancing  school 
in  the  academy  building ;  therefore,  oe  it  re- 
solved :  First,  that  we  regard  the  institution 
under  such  adminiatratiou  as  harmful  to  the 
moral  and  religious  interests  of  our  com- 
munity, and  on  this  ground  we  hereby  with- 
draw any  influence  or  commendation  we  have 
heretofore  given  it;  second,  that  we  urge 


of  the  public  and  one  may  comment  upon  his  pcr- 
f  ormanoe.  If  the  oommentary  does  aot  step  aalai 
from  tbe  work  or  Introduce  flclion  for  the  purpose 
of  condemoatton,  be  exerciser  a  fair  and  leiiKlmau 
rigbu"  But  It  iB  also  nid  that  "anytblng  penon- 
ollr  glanderous  affalnst  the  plaintiff  unoonneoted 
with  the  works  he  had  given  to  the  public**  would 
be  actionable. 

In  Tabart  v.  Tipper,  1  Cainpb.  851,  Lord  'Ellen- 
boroagh  laid  down  this  doctrine:  "Liberty  or 
orltlotsm  must  be  alloired  or  we  should  neither 
have  purityot  taste  nor  of  morals.  Fair  dtocuaelon 
Ifl  essentially  necessary  to  the  truth  of  history  and 
the  advancement  of  sdenoe.  That  publication 
therefore  I  shall  never  oonslder  a  libel  whtoh  has 
for  lis  object,  not  to  Injure  the  reputation  of  any 
Individual,  but  to  correct  misrepresentations  of 
faot,  to  review  sophistical  reasoning,  to  ezpooe  a 
vicloua  taste  In  literature,  or  to  censure  whatls  hos- 
tile to  iDoraliey."  But  he  held  It  ai-tlonable  gravely 
to  Impute  to  a  bookseller  having  publbdied  a  oer- 
tainpoemof  arldleulouasort,  which  hehad  notln 
fact  published. 

The  falFlty  of  this  statement  is  pointed  out  by  the 
same  Judge  In  the  case  of  Corr  v,  Hood,  ntpro,  an 
tbe  basis  of  the  decision,  distinguishing  It  from  a 
case  of  orltlclBin  or  comment, 

If  a  critic  la  crlllclBlng  a  book  goes  out  of  bis  way 
to  attack  tbe  private  character  of  the  author  tbta 
cannot  be  Justlflad,  aays  Z<ord  Ablnger  In  Fraserv. 
Berkeley,  7  Oar.  ft  P.  821,  2  Moody  &  R.  8.  In  that 
ease  it  was  )>eld  that  a  magazine  review  of  a  book 
was  a  libel  on  the  author  and  bis  family  as  well  as 
an  attack  on  the  book,  and  where  the  author  bad 
made  an  assault  on  tbe  publisher  Ijord  Abjcger 
said:  "  If  this  magasloe  had  been  a  mere  attack  on 
tbe  book,  and  DoUilag  else,  X  should  say  It  was  no 
palliatlOD  of  tbe  assault." 

So  it  Is  said  In  Madeod  Wakley,  8  Ckir.  ft  P.  811: 
"Whatever  is  fair  and  canbe  rpasonat>lyBaidof  tbe 
WMka  of  anthon  ot  of  themselvea  as  connected 
with  their  works  la  not  actionable  unlesi  ItappcArs 
that  under  the  pretext  of  criticising  the  work  the 
defendant  takes  the  opportunity  of  attacking  tbe 
Aaraoter  of  the  author,  and  then  It  will  be  a  Itbcl." 

Beraatks  of  a  critic  imputing  to  tbe  author  of 
a  naval  hWorradlaregard  of  Justice  and  propriety 
and  insensIUlltT  to  bis  obligation  as  a  historian,  the 
Inftituatloo  of  vanity,  tbe  madness  of  passion,  and 
low  and  paltry  purpoeee.  are  llbeluus.  The  court 
■ays:  "If  an  author  has  made  blmaetf  ridiculous 
bj  bis  wrUlpri  be  may  bo  ridiculed.  If  they  show 
him  to  be  vicious  his  reviewer  may  say  BO.**  And 
adds  that  f<v  criticism  "DO  action  cao  lie.  Oertalnlv 
t8U& A. 


lot  unless  the  orltloism  be  grossly  false  and  work 
especial  damage  to  the  proprietor  of  the  book.'* 
Uut  asto  attacks  on  the  mural  character  of  the  au- 
thor tbejudge  says:  "  1  will  not  stop  to  weigh  tbe 
irgument  which  would  dlBfranchlee  him  becnuse 
he  happened  to  be  an  author,"  Cooper  v.  Stone,  84 
Wend.  484. 

An  article  reviewing  a  book  declaring  it  tbe  very 
ivoiat  attempt  at  a  novel  that  bas  ever  been  perpe- 
trated, adding  that  the  writer  is  made  more  iodlg- 
nantthan  weary  by  its  Insanity,  self-oomplaoency. 
and  vulgarity,  its  profanity,  its  Indelicacy,  Its  dis- 
play of  bad  Latin,  bad  French,  bad  Qei-man  and  bad 
English,  and  the  perpetual  recurrence  of  abuse  of 
great  men  living  and  dead  wholly  unconnected  with 
ihe  subject,  was  made  the  basis  of  a  libel  suit  in 
^itrauss  V.  Francis.  4  Fosb  ft  F.  fttft,  but  tbe  plaintiff 
withdrew  a  juror  after  seemg  the  impression  pro- 
duced upon  the  Jury  by  the  rending  of  and  com- 
ment upon  various  passages  from  the  book  by  de- 
fendants counsel.  The  court  said  be  felt  per- 
suaded that  the  advice  by  platntlS's  counsel  tn  his 
client  to  withdraw  from  the  action  was  sound.  This 
was  evidently  a  case  in  which  the  comment  was  Jus- 
tlQed. 

A  newspaper  publication  charging  tbat  a  work 
of  Action  by  a  well-known  author  "ts  not  only 
tainted  with  this  one  foul  spot.  It  Is  replete  with  Im- 
purity and  reeks  with  alluslona  that  the  most  pru- 
rient scandal  monger  would  healtateto  make,"  also 
recommending  that  the  publlsbete  discontinue  It 
as  unlit  (or  circulation  in  families, was  held  In  Reade 
v.  Sweetser.  8  Abb.  Pr.  N.  6. 9,  note,  to  be  libelous 
on  Itn  face  and  not  privileged  wlttaln  tbe  rule  as  to 
criticisms.  It  Is  held  In  this  case  that  lo  accuse  one 
of  writing  and  disseminating  works  calculated  to 
debauch  and  demoralize  tbe  public  mind  is  libelous* 
Tbe  court  says:  "Tbe  critic  may  say  what  he 
pleases  of  tbe  literary  merits  or  demerits  of  the 
published  products  of  an  author;  but  tbat  with  re- 
spect to  his  personal  rights  relating  to  bis  reputa- 
tion the  critic  has  no  more  privilege  than  any  uther 
person  in  assuming  the  business  of  criticism."  IS 
is  also  held  In  respect  to  an  ImputatlOD  upon  an 
author  of  unworthy  motives  and  evil  designa  upon 
society,  "to  charge  an  author  with  such  moUrea 
and  d  eel  gas  Ig  a  most  serious  imputation  and  If  II 
Is  unwarranted  the  critic  has  committed  a  grevlous 
wrong."  It  is  not  easy  to  determine  from  this  case 
what  tbe  decision  amounts  to  as  bearing  on  the 
right  to  express  opinions  upon  the  morality  or  im- 
morality of  tbe  work,  or  Just  what  the  court  means. 
Any  dIstiDction  between  statements  of  facts  such 
as  tbe  existenoe  of  uoworthy  motives  or  evU  de- 
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vpOD  the  members  of  our  churches  and  all 
friends  of  religion  and  good  morals  that  the; 
absent  themeeives  from  and  discourage  and 
diacouDtenance  in  every  way  all  receptions 
and  other  gatlierlogs  at  the  academy  as  long 
asdanclngls  allowed  in  the  building ;  tbird, 
that  a  copy  of  these  resolutions  be  given  to 
each  of  our  city  papers,  with  a  request  for 
its  publication,  and  also  that  a  copy  be  sent 
each  of  our  church  papers  in  this  state,  with 
the  same  reqaeat.  J.  U.  Galser,  Pastor  of 
Uie  Cumberland  Presbyterian  CSiurch.  W. 
F.  McMurray,  Pastor  of  the  M.  E.  Church 
South.  T.  J.  Enyeart,  Pastor  of  the  M.  E. 
Church.  W.  H.  Barnes,  Paator  of  the  First 
Baptist  Church.  Duncan  Brown,  Paator  of 
the  First  Presbfterlan  Church.* 

The  ftwegolnff  matter  la,  with  proper  in- 
nuendoes cSargei  fn  the  petition  to  be  false 
and  malldooa.  The  defendants  anaweied, 
admitting  the  pablication  complaloed  of, 


and  pleading  its  tnth.  Defendants  further 
set  up  specially,  in  substance,  that  plaintUL 
liad  hired  and  procured  a  dancing  master, 
and  gave  Instructions  in  that  art  In  its  school ; 
that,  when  plaintiff's  school  was  opened,  de- 
fendants' good-will  and  co-operation  in  its 
purpose  were  Inrfted  by  plaintiff,  and  the 
same  were  given  by  defendants ;  that  the  lat- 
ter and  the  Christian  denominations  to  .which 
they  belonr  are  conscientiously  opposed  to 
dancing;  that  defendants  requested  plaintiff 
to  dlsoontlnae  the  objectionable  feature  of 
dancing  at  its  school,  which  plaintiff  refused 
to  do;  that  the  publication  complained  of 
was  not  false  nor  libelous,  but  was  made  by 
defendants  in  the  conscientious  discharge  of 
a  duty  which  they  had  the  legal  and  moral 
right  to  perform.  The  defendants  further 
state  that  the  publication  was  not  made  con- 
cerning plaiotllf,  bat  of  another  instltutioa 
which  nad  succeeded  plalntUX  In  the  man- 


elgns,  and  oplnioos  as  to  tbe  moral  or  immoral  ef- 
fect of  the  book  itself  does  not  seem  to  bave  been 
In  the  tnlod  of  tbe  ooar^  at  least  It  waa  not  clearly 
ezprened.  Tbe  result  waa  a  verdict  fbr  tnerely 
noDiloal  danuLEflS. 

A  ciitfclem  in  a  theatrical  newspaper  of  a  play 
asahOBb  up  of  Insredleats  "which  hare  been  used 
ad  tuivaeam  uoUl  one  rises  In  protestation  aflalnet 
tbe  lovlofT,  ooDttdlng.  fatuous  busbaadwlth  tbe 
oauffhty  wife  and  her  douMe  existence"  ts  left  to 
tbe  Jury  on  the  questfou  wbethcr  tbe  language 
was  meant  to  charge  that  the  play  waa  Immoral 
■Dd  founded  upon  adultery.  It  was  ooooidered 
that  If  so  It  was  libelous  as  there  was  nothlnir  of 
the  kind  Id  the  nlay.  Herlvnle  v.  Uar^oo,  L.  R.  20 
Q.  R.  Dlv.  276,  UL.  T.  N.  8.  SSL  88  Week.  Rep.  tSl, 
<2J.  P.  m.  Lord  Bsher,  Jtf.  R.,  nys  to  this  case: 
"Mere  ezoffgeratloD,  or  even  gross  exasperation, 
would  not  make  tbe  comment  unfair.  However 
wronc  the  opinion  expreesed  may  be  Id  point  of 
truth,  or  however  prejudiced  the  writer,  it  may 
atlU  be  wlthm  the  peiscrlbed  Umlb"  and  be  adds: 
^Tbe  question  which  tbe  Jury  must  ooaaider  la 
this— Would  any  fair  man.  however  prejudiced  he 
may  be,  however  exaftgerated  or  obstinate  his 
views,  bave  mid  that  which  tbis  criticism  has  said 
of  tbe  work  which  Is  orltlolsed?  If  it  iroes  beyond 
that  then  you  must  find  for  the  plaintiff.  If  you 
are  not  satistled  that  It  does,  then  It  faIN  within  the 
allowed  limit  and  there  Is  no  libel  at  all."  But  be 
held  that  la  this  ease  there  was  a  oomplete  mlsde- 
ecrlptlonof  tbe  work  with  tbe  inevllableoonolu- 
«inn  that  an  Imputation  was  cast  upon  the  charsc- 
tere  of  theaui  bot*.  The  same  views  were  expressed 
hr  Bowen,  and  the  case  was  decided  aooord- 
ln»ly. 

Tbe  opinions  and  principles  of  a  otmtroversial 
writer  are  open  to  criticism  and  ridicule  in  tbe  same 
way  as  any  other  author,  but  the  privilege  does 
not  extend  to  calumnious  remarks  on  the  private 
ohBTBoterof  tbe  individual.  Thus  ittsbetd  libel- 
ous for  a  newspaper  to  say  of  tbe  proprietor  of 
another  ncwnpaper  1  bat  be  Is  the  venerable  apoetlo 
of  tyranny  and  opprveston  and  a  manwbose  full- 
blown baseness  and  infamy  hold  bim  fast  to  bii^ 
pteeent  oonneotlon  because  they  leave  bim  with- 
out the  power  of  forming  new  ones.  In  tbIs  coeo 
no  JuetlHcatlon  was  pleaded.  Stuart  v.  I<ovell.  2 
Stark. Oa 

It  is  held  Dot  libelous  for  one  twwsimperto  oaV. 
another  tbe  "most  vulgar,  lanorant.  and  scurrll 
ous  Journal  ever  published  In  Great  IIritain,'*bui 
It  Is  held  libelous  to  make  false  statements  about 
Its  low  circulation  and  expressly  ciil)  the  attentioi. 
of  advertisers  to  that  alleged  fact.  Herlot  \ 
Stuart,  1  Hap.  1ST. 
«8  L.  K  A. 


0.  Art  •erUMam, 

In  respect  to  an  alleged  libel  by  oewspeper  critl- 
oism  of  the  portrait  of  tbnIdDftoalllnv  It  a  mna 
daub  and  uslnff  very  strong  terma  of  eensure  tbe 
court  ioaummlng  up  to  the  Jurysaid,  the  question 
Is  whether  the  publication  is  a  fair  and  temperate 
criticism  on  tbe  palotiDg,  or  whether  it  be  made  the 
vehicle  of  personal  malignity  towarda  tbe  plaintiff 
who  was  the  painter,  adding  if  tbls  be  really  aa 
honest  criiicism  tbe  defendant  Is  entitled  to  the 
verdict.  Thompson  v.Shackell.  1  Moody  *  K.  IST. 

In  respeot  to  a  publication  alleged  to  oODstltate 
a  libel  of  an  architect  in  professing  to  give  ao  ao- 
count  of  the  principles  of  a  new  order  of  aroblteo- 
ture  called  the  Bceotian  order,  said  to  liave  been 
invented  by  the  plaintiff  and  settmg  forth  abaurd 
rules  as  the  rules  of  the  order  which  were  repre- 
sented as  ooHeoted  by  observation  from  oertaln 
buildings  of  which  tlie  pl^ntlff  waa  the  aroblteot, 
the  court  left  It  to  tbe  Jury  to  say  whether  the 
criticism  was  unfair  and  intemperate  and  written 
with  the  Intention  and  for  the  purpose  of  injuring 
tbe  plalotlff  In  bla  profession  by  Imputing  to  Um 
tlutbeactson  atwurd  principles  of  art.  But  tbe 
court  said:  "On  such  works  aa  well  as  on  literary 
productions  any  man  has  a  right  to  ezpren  his 
opinion,  and'  bowever  mistaken  In  point  of  taste 
tbat  opinion  may  be,  or  bowever  unfavorable  to 
tbe  merits  of  the  author  or  artist,  the  person  enter- 
taining It  Is  not  precluded  by  law  from  Its  fair, 
reaeonable,  and  temperate  expression.  It  may  be 
fairly  and  reasonably  ezpre«ed  though  tbroogb 
tbe  medium  of  rldloale,**  Boana  t.  EnigU,  Moody 
ft  U.  74.  -1  * 

d.  Am  bfvitletn  md  enuUdoffa. 

In  Harie  v.  Catherall,  U I^  T.  N.  8. 801.  Martio,  B.. 
aald  to  tbe  jury  that  be  knew  no  limit  to  oommenu 
on  a  man  who  claimed  a  public  offloe  except  It 
were  malioe.  If  a  pereoD  thought  fit  to  publish 
what  lie  knew  to  be  false  In  regard  to  a  man.  tbra 
the  privilege  of  oommeot  b)  the  Journal  ccaaod  to 
pioteot  him. 

In  respect  to  comment  on  a  candidate  for  office 
it  Is  very  clearly  declared  In  Sweeney  v.  Baker,  18 
W.  Ta.  181.  81  Am.  Sep.  W.  that  bla  eondiccC  and 
tctfons  may  be  freely  commented  upon,  bis  acta 
.'nnvassed  and  his  cmduet  boldly  censured,  and 
that  Itls  not  material  tbat  such  crlUclsm  ut  con- 
duct ^11  in  tbe  estimation  of  tbe  Jury  be  JusL 
Tbe  oourt  deolares  tbat  tbe  right  to  crtthdse  the 
'leffonor  eondtiet  of  a  candidate  Is  a  rlftat  on  tbe 
I'flrt  of  the  party  making  the  publication  to  Judge 
htmaelf  of  the  Justneeeof  tbe  criticism,  and  His 
laid  that  If  be  was  llatrie  for  damages  in  an  aetioo 
for  libel  fOra  pnblieatloa  orlttoialng  Ifea  oowluol 
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«geiDent  of  the  school.  The  plaintiff  first 
mored  to  strike  out  all  the  foregoing  spe- 
■cial  defense,  except  that  part  contained  in 
the  last  paragraph,  tuora.  This  motion  the 
•court  overruled,  and  plaintiff  daly  excepted. 
Plaintiff  filed  a  reply  in  the  form  of  a  gen- 
eral denial,  and,  the  cause  coming  on  for 
trial  before  a  defendants  objected  to 

the  introduction  of  any  evidence  by  plaintiff, 
and  the  court  austained  the  objection.  Plain- 
tiff then  took  a  nonsuit,  with  leave  to  set 
the  same  aside.  The  motion  to  set  aside  the 
nonsuit,  and  to  grant  a  new  trial,  was  duly 
made,  and  overruled,  and  plaintiff  excepted. 
Plaintiff  thereupon  perfected  its  appeal  to 
this  court. 

The  questions  presented  for  review  arise, 
(1)  on  the  action  of  the  court  In  refusing  to 
•sustain  plaintiff's  motion  to  strike  out  oart 
-of  the  answer;  and  (S)  on  the  refiual  of  the 


trial  court  to  permit  plaintiff  to  Introduce 
any  evidence  in  support  of  Its  petition.  No 
special  damages  were  alleged,  nor  was  It  al* 
leged  Uiat  patrons  of  the  aoademy  bad  with* 
drawn  their  support,  or  that  any  person  had 
since  refused  to  patronize  it,  on  account  of 
the  publication. 

The  right  of  a  corporation  to  sue  for  libel 
or  slander  against  it,  In  the  way  of  Its  busi- 
ness or  trade,  is  not  questioned.  That  such 
a  suit  might  be  maintained  was  held  by  this 
court  la  Jokfuon  v.  8t.  Louis  DitpateA  Oo. ,  68 
Mo.  589,  27  Am.  Rep.  298.  Bee  also  Newell, 
Defamation,  p.  860.  The  question,  then,  la 
whether  the  words  complained  of  are  action- 
able per  ae,  containing  a  defamatory  Im- 
putation  upon  the  plaintiff,  or  rather  whether 
or  not  there  was  enough  In  them  to  warrant 
the  court  in  submitting  them  to  the  jury.  In 
the  publication  there  la  no  statement  or  la- 


-or  action  of  auoh  a  jurriUa  JuryghonM  hold  his 
-ontloiam  unjust,  bis  right  of  orlticlBm  would  be  a 
-delDsloQ,  a  mere  trap.  It  is  therefore  declared  that 
the  onl;  limitation  of  the  right  of  orltlciam  of  the 
-action  or  conduct  of  a  candidate  for  office  In  the 
«Ht  of  the  people  la  tbat  the  orltlolam  be  bona  fld& 
The  court  further  lajs:  "Hiatalent  and  qualffloa- 
(lons.  mental  and  pbyeloaL  for  the  ofDce  ,  .  .  . 
naybefreely  commeoted  on  In  publications  In  a 
•newspaper  and  tbouflrh  such  oommenta  be  harsh 
«nd  uujuat  no  malloe  will  he  Implied;  for  these  are 
matters  of  opinion  of  which  the  voters  are  the  only 
Judges;  but  no  one  has  a  right  by  a  publication  to 
impute  to  euoh  a  candidate  poUdoa)  crimes,  or  pub- 
'Usb  alleratlone  affecting  hla  character  ftJselr,"  It 
4b  coDsequeotlr  held  that  Itis  not  libelous  to  call  a 
-oandMate  "a  oonfeosed  Ignoramus"  and  to  ear 
that  be*^ever  earned  an  honest  penny  or  did  a 
*«troke  of  labor  In  his  life,**  or  to  call  him  a  "social 
ieper"  and  bqt  It  is  a  duty  to  "deodorize"  against 
Um  as  againat  cholera:  nnleai  this  is  shown  to  re- 
fer to  him  morally:  but  It  la  held  libelous  to  call 
Urn  a  profeaaionat  gambler,  a  bully,  a  UaoUeg.  or 
«lrimp. 

It  Is  laid  down  as  In  aooordanoe  with  the  decided 
casniby  Earl,  Ch  J:,lo  TumbuUv,  Bird.  2  Foet.  * 
F.  COS,  that  every  person  has  a  right  to  comment 
on  the  acta  of  a  publlo  man  which  concern  him  as 
a  subject  of  Che  realm  if  be  do  not  make  hta  com- 
ments tbe  vehlde  of  malice  or  slander,  but  It  la 
eaid  that  If  one  makea  hla  oommenta  with  any  mls- 
atatemeat  of  fact  which  be  must  have  known  to 
have  been  a  misstatement  if  he  exercised  ordinary 
•«Bre,  be  loaes  bla  privilege  and  Us  language  may 
tieoome  actionable.  In  tUi  ease  In  respect  to 
«  publication  assailing  the  appointment  of  a 
Roman  Catholic  as  calendarer  of  foreign  state 
papera  wlilch  was  baaed  opon  lils  bias  {b  the 
Jeenlts  and  which  Imputed  that  be  would  not  be  a 
eafe  person  to  have  charge  of  the  document!,  re- 
«ltlng  the  singular  disappearance  of  dooumenta 
relating  todlsputedQueetlons  between  Protestants 
and  OathoMos  and  referring  to  tbe  fact  tbat  tbe 
ofllcer  bad  a  leparate  rtmm  and  a  flrvcplaoa.  It  was 
left  to  tbe  Jury  to  say  whether  tbe  writer  fairly 
and  honeetlr  put  forth  tbe  paasagee  complained 
of  eepecinUy  that  alluding  to  tbe  flre-plaoe  and  the 
Mggeation  of  danger  that  be  would  deatroy  the 
Vapers. 

A  newspaper  paMIoatkni  fliata  person  appointed 
Judge  Is  a  purse-proud  arldtoorat,  a  large  stock- 
liolder  In  Ohio  banks  and  anxious  to  put  down  the 
United  States  Bank  so  his  stock  will  become  more 
proBtaUe.  and  oalHov  a  newspaper  whlob  he  edlta 
«  mud  maobtne  and  apeaUag  of  Us  fnaoleet  abuse 
a  pOlMcnl  pnrtr.  MheM  not  Ubeloos  beoause 
98L.B.A. 


not  oaloulated  to  degrade  him  or  leeaen  his  standing. 
But  In  this  case  the  Question  of  opinions  or  com- 
mentsassuoh  Is  nht  discussed.  Tappan  v.  Wlliaon, 
7  0hlo,  pt.l.p.193, 

Tbe  lord  chief  Justice  In  Seymour  v.  Butter- 
worth,  8  Foat.  k  F.  8TS,  said  that  It  ia  not  disputed 
tbat  tbe  public  conduct  of  a  public  man  may  bedla- 
cueeed  with  tbefulleot  freedom  and  that  It  may  be 
madetbesubjeccof  bostfle  criticisms  and  of  hostile 
animadversions,  provided  tbe  language  of  the 
wrttar  Is  kept  vlttiio  the  limits  of  an  honest  Inten- 
tion to  discharge  a  public  duiy  and  is  not  made  a 
means  of  promulgatlDg  slanderous  and  malicious 
aocusatloDB.  In  that  case  where  a  barrlater  who 
was  queen's  counsel,  member  of  parUameut,  and 
also  held  a  Judicial  office  as  recorder  of  an  Import 
tant  town,  had  been  censured  by  the  henchera  of 
bis  Inn  after  Inquiry  Into  his  conduct,  and  bad 
himself  given  the  fullest  publicity  to  the  matter  by 
speeches  and  writings  attacking  the  deoislon  as 
uajust,an  article  in  a  Ic^  review  severely  handling 
the  matter  but  fairly  giving  all  the  facta  In  tlie  case 
waa  left  to  tbe  Jury  to  determine  whether  It  con- 
stituted ftilr,  reaeonaUe,  and  booeat  comment,  snob 
as  for  Instance  In  saying  that  be  was  rewarded  with 
the  reoordersbip  to  the  Just  disaatiafacUon  of  the  bar 
who  thought  tbat  better  men  bad  been  paeeed  over 
for  an  unworthy  polMoal  motlva.  Tbe  court  left 
ittothe  juryto  say  whether  this  meant  tbat  the 
appointment  was  baaed  on  poUtloal  eonstdenttoiia, 
or  whether  it  was  the  result  of  a  corrupt  bargain 
by  which  be  sold  his  parllamentazj  lodependenoa 
for  the  tek»  ist  advancement, 

A  puUio  JusUfleatlon  by  a  laperinteadeDt  of 
publlcscboolsctf  hIsflBllaretOTeoommend  tbe  re- 
appointment of  a  teacher  for  drawing  which 
"amounts  to  nothing  more  than  orltiolam,  most  of 
whlcb  is  purely  profeaslonal,  and  none  of  which  Is 
IntrlnHoally  ofltanslve  beyond  irtiat  may  reaolt 
from  a  failure  to  aeomd  with  defendant's  viewa  of 
plalnttfTs  disposition  and  methods  of  teachings,** 
Is  not  libelous.  Tbeoourtsaid:  **Ttae  occasion  and 
an  apparent  necenslty  existed  here  to  refer  to  tbe 
idalntur,  and  the  orttlclsm  whether  just  or  unjust 
wasprivUeged  by  ft**  O'Connor  T.8Ul.flO  iUoh. 
17B. 

A  publication  by  a  sohool  oommittee  orlUdslng 
tbe  prudential  oommittee  <^  a  district  of  which 
•*tliemos(  tbatoanbeialdlstbatlnthevlewof  the 
oommittee  he  had  very  mistaken  oonoeptlons  of  bis 
duty  and  adhered  to  and  acted  upon  them  with 
great  pertinacity.**  la  not  libelous  although  It 
ohargea  a  dlreot  and  palpable  vinlation  of  tbe  stat* 
ute.  Bhattuokv.  Allen.  iGtnr.SUi 

Where  a  health  offldal  zeoommended  a  oertalh 
pavement  fai  a  pubUo  letter  It  was  said  by  tbe  oooit 
48 
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■innatioD  Vbat  the  dsnctng  permitted  or  prac- 
tloed  at  tbfl  aeademj  was  of  an  improper 
character.  Words  which  on  the  face  of  them, 
when  falsely  published  of  a  party,  in  con- 
nection with  niH  trade  w  profession,  must 
necessarily  iujure  him  with  respect  thereto, 
or  which  directly  tend  to  the  prejudice  ot 
auofa  person  in  his  trade  or  business,  are  ac- 
tionable In  themselTea  without  proof  of  spe- 
cial damages.    Newell,  Defamation,  p.  168, 

1 ;  Monute  T.  BroeAu.  161  Mass.  M7.  8  L. 

.  A.  534 ;  Price  t.  Qmway,  184  Pa.  840,  8 


L.  R.  A.  19S :  Odgers.  Libel  ft  Slander.  100,. 
and  authorities  cited  ;  WiUianuY.  Davenport^ 
42  Minn.  898 ;  Mi$$ouTi  Pac  K  Co.  v.  RieK- 
mond.  78  Tex.  608,  4  L.  R.  A.  280;  Hander- 
ton  T.  Oaidv>M,  4C  N.  T.  898,  «  Am.  Rep. 
106;  Banu  Preu  Ob..  LimiUdy  1S7  Fa. 
643.  5  L  R.  A.  848;  OUtfu  t.  IH^M  Pitb. 
Co.  162  Pa.  187. 

Measnred  by  the  rule  thus  announced,  wo* 
the  words  published  of  and  conceminK  plain- 
tiff libelous  and  actionable  ptr  tet  That  they 
were  published  of  and  concerning  ita  business 


ki  Hamilton  t.Bdo,  81  H.T.  US:  -Btot  oltlwn 
had  a  light  todtaauas  thaqocMlon  aapubUclrss 
ttw  report  had  done  so.  So  that  tbstfaos  and  mode 
of  the  publtcatiOD  of  the  defendant  made  the  oc- 
casion of  It  thin  far  prirlleged.  Such  an  occasion 
mutt,  hoirever,  be  oaed  fairly  and  in  irood  faitb, 
wlHi  a  view  to  the  pabHe  intereat  and  good  and 
wttboot  evil  or  maUotoas  motlTe."  So  tt  was  beM 
that  a  rerleww  might  expose  misrepresentations, 
eombat  the  reasoning  ot  the  report,  aod  show  Its 
eonclusions  lU  drawn,  and  that  he  night  do  so  with 
■Btlre  and  ridloule  so  long  as  bedliected  tbaae  mk- 
sOes  at  the  report  and  Ita  oon  tents. 

The  comment  "there  Is  somethlnir  rotten  In  Den- 
mark."' ftod  "more  whitewash  needed,"  aooompa- 
nrioK  the  publloaUon  of  the  eubetanoe  of  the 
iwooeedlnis  mta  town oounoU,  was  not  regarded 
by  the  oourt  as  either  malMous  or  llbelons. 
WaUs  7.  Bsaet,  HI&  Ann.S8L 

.iUtodsrwHMk 

A  newspaper  whteh  In  polntinir  out  fliat  a  quota- 
tion therefrom  pabliehedastakaaftmn  thatpapor 

by  one  of  two  clergymen,  who  were  tn  a  contro- 
verey,  has  been  changed  by  Interpolating  onenslre 
and  Insulting  niprnsilnin  respecttng  his  opponent, 
declares  that  tin  person  making  aooh  Interpola- 
tion dM  so  "wftfaamaUoe  which  overoame  his  sense 
of  truth  and  honesty,**  Is  Justified  In  such  comment 
If  It  Is  written  In  the  Interest  of  truth  without  cor- 
ropt  motive.  Blbba    Wilkinson,  1  Feet.  *  F.  flOB. 

UiSBaMln  Oathereole  v.  ]flalJ,l»  Ifeea.  *  W. 
as.  10  Jur.  8B7.  T  T.  Bi,  IB  L.  J.  Bxoh.  ITS.  that  a 
■ermon  preached  to  a  oonfrregatlon  may  undoubt- 
edly be  made  the  subject  of  a  comment,  but  that 
you  must  not  put  into  the  mouth  of  the  pastor 
language  that  he  did  not  use.  or  makeany  com- 
ment upon  what  he  did  use,  or  was  sapposed  to  use, 
that  does  not  fairly  arise  out  of  the  truth.  But 
there  was  not  any  sermon  In  evidence  on  which  the 
oraimeot  could  apply  In  that  case. 

A  psroohlal  aharltr  with  a  Tl<sr,  at  t)w  head  (rt 
it,  bat  not  f  parochial  pnrpoaos  such  as  a  o)oth> 
Ing  sode^  or  club,  Is  a  private  matter  uomment  on 
which  must  be  based  Id  truth,  and  licentious  com- 
ment thereon  or  comment  not  based  in  truth  is 
not  priTlleged.  flatberoole  t.  Wall,  tapm. 

The  pnblloatliHi  In  a  newspaper  of  a  letter  from 
a  church  warden  to  the  Incumbent  of  the  church 
without  the  laiter'a  oooseat.  In  which  it  Is  said:  "I 
have  observed  with  pain  the  church  turned  into  a 
bookseller's  shop  during  divine  service  1^  your 
errand  boy  selUug  books  under  the  pulpit  and 
money  being  jingled  about  In  giving  change,  to  the 
annoyance  ot  many  of  the  congregation.  Nor  can 
I  omit  to  allude  to  the  desecration  of  the  church 
by  turning  a  portion  of  it  Into  a  oooUng  apart- 
ment and  endangering  the  sacred  edifice,"  adding 
a  request  that  these  Improprieties  may  cease, 
on  which  letter  editorial  comments  aTemade,was 
held  not  to  be  actionable  unlees  there  was  excess 
in  the  comments.  The  oomment  was  found  to  be 
fair  although  some  of  the  expreesloDS  might  have 
been  thought  stronger  than  the  limits  of  tslrorltl- 
dem  and  comment  would  allow.  The  oourt  re- 
28  L.  a  A. 


garded  the  malntenanoe  of  decency  and  proprletr 
In  the  publle  wotdilp  and  the  sanctity  of  the  edifloa 
as  a  matterof  pubUoeonoem.  Kelly  v.  Tliillog,L. 
B.lQ.B.m.SB  L.J.Q.&  ai,lXJur.H.B.  MD.1> 
L.  T.  M.  8.  as.  U  Week.  Bep.  O. 

A  newspaper  comment  on  tbeoondnotof  aeveiat 
aienrymen  ata  pfdlttoal  meeting  as  creating  an  ud- 
aeemly  soene,and  stating  that  the  appearance  of  two 
of  them  was  consistent  with  the  belief  that  they  had 
Imbibed  rather  freely  of  the  cup  that  mebrlatee 
and  that  their  oondltton  led  one  to  such  coacluston. 
and  that  ana  of  them  canvod  to  speakand  tfaak 
persisting  tn  interrupting  the  meeting  they  wcv» 
handed  over  to  offlcers  who  hsd  dilSculty  In  pro- 
tecting them  from  puolsbmeDt  they  deserved, 
adding  that  snoh  a  proceeding  on  tlw  part  of  mte* 
Meis  of  the  gospel  oannot  ba  too  highly  con- 
demned and  that  It  is  to  be  hoped  their  fioperlom 
win  give  them  such  a  reprimand  as  will  prevent 
similar  dtoirracetul  occurrences,  was  held  to  be 
fair  oomment  and  not  to  be  libelous,  although 
there  was  not  proved  to  be  any  ground  for  sup> 
posing  that  tbe  clergymen  were  really  the  worse 
for  llQoor,  but  their  conduct  might  have  given 
rise  to  the  supposition  that  they  were.  Davis  v. 
Duncan,  UB.  9  a  P.  806, 4SI..  J.  a  P.  18S,«II.,^ 
H.  8. tt  Week.  Bep.  m. 

After  true  statemrats  in  a  letter  to  a  newspaper 
respecting  an  assault  by  a  clergyman  upon  the- 
church  warden  In  the  church  a  statement  Oiat 
tiiere  Is  surely  some  law  to  prevent  such  oondueW 
or  that  endeavors  wHl  be  used  to  obtain  a  suS- 
dent  sumofmoneytolndocehlmtoresl|tn,orat 
any  rate  that  the  writer  will  make  a  tour  and  en- 
deavor to  find  another  specimen  of  humanity  like 
unto  him.  as  it  Is  a  pity  two  plaoes  should  ba 
troubled  with  suQhaman,Is  beMtobefair  oob- 
ment  which  needs  no  Jnttlfloatlon  in  a  plea  of  tba 
truth  of  the  statements.  Walker  v.  Brogdeo, » 

c.  air.  9.66.11  Jur. K.& an, UL.T.N. aw, i» 

Week.  Rep.  SOB. 

f.  .AttooMflrpiiKieorpntfissiOnalaien. 

The  publication  of  a  letter  or  a  communication 
of  tbe  controller  fKt  the  navy  to  the  board  of  ad- 
miralty  coudemnlng  certain  plana  cor  ooeTeriing 
a  wooden  line  of  battle  ships  into  Iron-olad  turret 
dilps,  which  bad  been  submitted  tothetordsof  ad- 
miralty by  a  person  describing  himself  as  a  navat 
architect.  In  which  letter  It  is  said  that  the  plana 
"would  have  no  weight  whatever  from  the  known 
antecedents  of  tb^r  author,"  and  Inttmailng  that 
the  itens  are  worthless,  fs  hdd  to  be  not  librious, 
and  a  nonsuit  was  ordered  snd  sustained  by  three 
of  the  four  Judges  before  whom  the  question  was 
argued.  The  ground  of  the  deolslou  Is  that  n  was 
a  fair  orltloism  upon  a  matter  of  public  and  na- 
tional importanoe  and  therefore  prlTllqced.  Hen* 
wood  V. Harrison.  L.R.TaP.e(n,41L.J.CLP.BH. 
28  L.  T.  N.  S.  908, 20  Week.  Bepw  1000. 

The  court  says. tn  this  casein  respect  to  tlie  right 
of  the  Jury  to  pnasnpon  tiieqiHBtion,  "It  would 
be  abolishing  the  law  of  jtrlvUeged  discnsslon  and 
deserting  tbe  duty  of  Voib  omut  to  decide  upon  tu» 
as  upon  any  other  question  of  law  If  wa  were  to 
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then  U  no  qnestlon.  It  was,  at  the  time  of 
the  alleged  pablloatlon,  an  Institution  of 
learning  and  education,  and  prior  thereto,  as 
alleged  Id  the  petition.  In  a  flourfBhing  con- 
dition, In  good  repute,  and  well  thought  of 
by  all  of  its  patrons  and  good  citizens ;  and  we 
cannot  perceire  how  to  publish  of  it.  by  Im- 

Sllcation  at  least,  that  it  was  not  worthy  of 
le  patronage  of  the  people,  and  in  express 
terms  to  say  that  its  administration  was  harm* 


AcADBHT  T.  Gunm.  07S 

ful  to  the  moral  and  relifflonB  inteieiti  of  Um 
community,  was  otherwise  than  hurtful,  be- 
ing calculated,  as  It  was,  to  induce  the  pat- 
rons  of  the  school  towithdraw  their  patronage 
therefrom,  and  to  dissuade  others  not  to  pat- 
ronize it  who  may  have  been  inclined  to  do  so 
but  for  the  Immoral  imputations  cast  against 
It  by  defendants.  The  charges  were  hurtful 
both  of  plaintiff's  standing  as  an  educational 
institution  and  in  a  financial  point  of  view, 


hand  OTOr  the  dec  Mob  of  privilege  or  no  privilege 
to  the  Jurr.  A  Juiy  aooordingr  totfaeir  Individual 
TtowB  of  reiUrton  or  potior  tnlsbt  bold  the  church, 
the  armT  and  navy,  and  parliament  ttaelf,  to  be  of 
no  nadonal  or  genetal  Importanoe,  or  the  liberty 
of  the  preas  to  be  of  lees  oonsequenoe  than  tlm 
feellagsofattalD-sUaneddlsputaiit.^  Thedtaeent- 
iDjr  Judge  Id  this  oaae  oou^end  that  the  refleo- 
tiona  **  the  known  aoteoedeDta  of  the  author  "  was 
not  In  the  nature  of  fair  dfscueslon  or  argamenta- 
tlve  controversy,  and  this  retereaoe  could  hardly 
be  taken  to  apply  otherwise  than  to  the  man 
and  not  to  the  proposals  made  by  btan,  bnt  to  the^ 
majority  of  the  court  it  seemed  that  this  ref  prraoe^ 
to  the  soteoedents  related  merely  to  his  ezperlenoe 
aod  opportunlttei  for  forming  a  valuable  opinion 
on  the  subject. 

A  newspapCT  pablloatlon  atxmt  a  well-known 
advocate  of  advanced  democratio  optnlona,  who 
waa  eascDtlally  a  putdic  man,  saying.  **We  regard 
Um  u  an  enemy  of  order,  we  bold  him  to  be 
a  demagogue  of  tbe  lowest  type,  half  booby  and 
balf  humbug,  a  political  obeap  }aok  who  would 
be  a  political  sharper  If  he  bad  brains  enough. 
...  He  defied  parliament  and  the  govern- 
ment; .  .  :  be  threatened  an  npreoedented 
demonstration  aod  poUHcel  disoord,"— was  beld 
by  yerdlot  of  tbe  Jury  to  be  Justified.  Odger 
r.  Mortimer,  28  L.  T.  N.  8.  47S.  BovUl.  CA.  J., 
■aid,  **lt  Is  only  where  tbe  oourt  oan  say  that 
tbe  Jury  are  dearly  wrong  that  tbe  court  ahould 
IntOTrerew"  And  again,  ''Tbe  Jury  tn  ooosld- 
erlng  their  venUot  would  look  at  all  the  oiroum- 
■tancee.  and  the  ctroumstanoes  point  to  this  — 
that  Mr.  Odger  la  eeaentlally  a  public  man.  This 
behut  so  editon  of  publlo  newspapers  may  com- 
ment b  the  atrongestpcMlble  way  upon  iilut  be 
says  and  doea  In  that  obaraeter.  Asfratherldl- 
eale  complained  of,  that  Is  often  tbe  stronireat 
weapon  Inthehandsof  a  publlo  writer  and  If  it  be 
iiaed  fairly  the  iwesumptlmiof  maUoewblob'would 
ottaerirlse  arise  li  rebutted  and  It  lieomnea  Deoes* 
sary  to  give  ptoof  of  aotual  malfoe  or  of  some  In- 
direct motive  or  of  a  wlih  to  gratify  private  spite." 
Grove,  J..  In  thesame  case  said  tbe  question  Is  this, 
**'WaB  the  alleged  Ubel  really  a  mallgoant  attack 
on  Mr.  Odger'B  private  character ,  or  was  It  a  hidd- 
iDgupof  hlsprlnclpleato  dertHOD."  DenmanJ'., 
■aid:  "  It  was  for  the  Jury  to  say  whether  the 
eomment  went  beyond  what  was  fair  aod  right.*' 
Honyman,  J.,  was  of  tbe  same  opinion  but  added; 
**X  only  wish  to  aay  HuA  I  do  not  wish  it  In  any 
•waj  to  be  onderstood  tliat  a  newspaper  may  make 
Its  publlo  oomments  a  vehicle  for  attack  on  private 
obaractw.*' 

Id  case  of  a  newspaper  article  cbarglDir  that  at- 
tomeja  got  up  a  ease  npon  talae  aod  ntlnicated 
evidence,  the  oourt  In  Woodgate  BMoat,  i  Post 
ft  F.  sat.  says,  that  the  admlnlstzatloo  of  Justioe 
should  be  made  a  subject  f  or  the  azerotse  of  pab- 
Uc  disouaslon  Is  a  matter  of  the  most  essentia]  Im* 
portanee.  but  thoae  who  pass  Judgment  or  call 
upon  the  public  to  pass  Judgment  on  sulton  or 
witnesses  must  not  give  reckless  vent  to  faarsh  and 
nnchariiable  views  of  tbe  conduct  of  others,  but 
aie  bound  to  ezecelse  falrand  honest  and  impartial 
Jodgmeot  upon  those  whom  they  bold  up  to  pub- 
He  ot>l04uy. 
991..  R.  A. 


Where  a  priest  in  a  public  congregation  Inti- 
mated to  his  people  that  a  physlclaQ  by  oontraot- 
Ing  a  second  marriage  after  obtaining  a  divorce 
was  thereby  ezoommunloated  and  i»Y>oeeded  to 
Impute  that  this  should  debar  him  from  employ- 
ment by  the  congregation  as  a  physician  In  the 
parish  and  ttiat  his  employment  would  prevent  his 
patients  from  obtaining  the  ministrations  of  the 
priest,  this  was  held  to  be  a  slander  oo  tbe  pby^ 
clan  in  hie  profession.  Horasse  r.  BkmAu,  8  L.  B. 
A.  021,  IDl  Mass.  S67.  But  this  Ison  theaasumpthm 
that  the  Jury  had  found  the  language  was  used 
"falsely  and  with  a  deliberate  purpose  and  intent 
of  iDjurtog  tbe  plaicCifl  la  his  profession  and  bm 
the  purpose  of  gratttytng  Us  lU-wlU  towards  the 
plalntUL" 

One  who  advertises  to  tbe  public  a  professed  dis- 
covery for  the  cure  cf  consumption  "challenges 
critioism,  and  any  one  who  differs  from  him  and 
deems  his  system  delusive  ougbt  to  denounce  U 
with  unsparing  severity;  but  he  has  not  a  right  to 
Impute  motives  unless  there  Is  something  to  Justify 
or  excuse  that  part  of  the  Imputation.**  But  If 
such  person  bj  bis  advertisement  alms  to  ezolte 
the  fear  of  his  readers  with  a  view  to  drive  them 
to  become  his  patients,  and  urges  them  to  put  their 
faith  In  bim,  on  grounds  wtuoh  he  must  have 
known  to  be  fallaofous,  a  newspaper  amy  be  Justi- 
fied In  calling  him  an  Impoeter  and  a  sooundreL 
Huotm  V.  Bbarpe,  4  Fost.  ft  7. 068. 15  L.  T.  N.  8.  m.' 

Where  a  newspaper  attacked  a  pbystdsn  who 
had  made  a  petition  to  partlament.  charging  him 
with  Ignorance,  Beet,  CD.  J.,  obarged  the  Jury  titat 
If  it  had  not  imputed  ignoranoe  except  as  this  was 
deduced  from  the  petltloD  and  the  pubUcaUon  was 
only  a  fair  eomment  on  the  petition.  It  was  no  Ubel, 
but  otherwtoe  If  the  attack  was  wtthout  catenslble 
cause  and  fiilsely  imputed  ignoraooeu  Dunne  r. 
Anderson,  8  Bing.fl8.  Etyan  ft  MJEST,  10  J.B.Uoore,l(IT. 

In  reviewing  the  cases  on  the  subject  It  will  be 
seen  that,  like  the  main  case  of  8x.  jAxas  Miu- 
XABT  AOADBHT  GiJSKt,  the  dedsion  in  Jenner 
r.  A'BeckeiX,  L.  B.  T  Q.  a  11,  41 L.  J.  Q.  B.  R  SS  L. 
T.  N.  8. 464,  SO  Week.  Bep.  IBl.  and  Beade  v.  Sweet- 
ser,  S  Abb.  Pr.  N.  8.  S,  noU,  have  seemed  to  involve 
a  denial  of  the  rlgtat  to  expreaa  opinions  or  com- 
ments even  without  any  mhatatement  of  facta. 
But  ttw  dlsUnotlon  betwemi  facta  and  oommenta 
or  opinions  upon  facts  waa  taken  In  none  of  these 
cases.  It  Is  not  too  much  to  say  that  where  there 
was  any  discussion  or  stetement  of  the  distlnetlon 
betwem  matten  of  fact  and  natters  of  opintoa, 
comment  or  theory  based  upon  facts,  no  court  has 
expressly  held  that  comment  or  opinion  on  oodto- 
puted  facts  would  be  an  actionable  defamation. 
On  tbe  other  hand,  as  shown  by  the  quotatloDs 
above  ooUeoted  from  the  opinions,  courts  have  re- 
peatedly declared  that  there  Is  a  dlsUnctkm  be- 
tween comment  and  allegaUonB  of  fact.  It  seems 
that  any  fair  deduction  from  all  the  above  decis- 
ions must  sustain  the  right  freely  to  comment  and 
ezprem  opinions  upon  iu  qnestlmis  so  Icmg  as  no 
miartatement  of  fact  or  any  fiilse  Imputation  of 
fact  is  involved.  Nothing  leas  than  this  oan  at  aU 
aattafy  the  ooostitutloaal  guaranty  of  "the  free 
oommunioaUon  of  tlmugbts  and  opinions"  which 
lo  the  langusge  of  tbe  oonsUtutlcn  'Hs  me  of  the 
Invalualde  rights  of  man.*'  &A.Bf 
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May, 


for  some  persoDS,  even  though  not  opposed 
to  dancing,  might  be  found  who  would  hes- 
itate to  patronize  such  an  institution  of  learn- 
log,  where  dancing  was  permitted,  if,  by  rea- 
son thereof  they  might  Im  criticised  for  pat- 
nralsing  an  immoral  iDStltutloa.  In  Cooper 
T.  Qredey,  1  Denio,  868,  the  role  ti  thus 
announced  by  Jewltt.  J.:  "It  Is  the  duty 
of  the  court,  in  an  action  for  a  libel,  to  un- 
derstand the  publication  In  the  same  manner 
that  others  would  naturally  do.  The  con- 
BtTuction  which  it  behooves  a  court  of  Jus- 
tice to  pnt  on  a  pnbllcation  which  is  alleged 
to  be  libelous  is  to  be  derlTcd  as  well  from 
the  expression  used  as  from  the  whole  scope 
wad  object  of  the  writer."  We  understand 
the  principle  to  be  in  that  case  correctly  an- 
nounced, to  wit,  the  scope  and  object  of  the 
whole  article  is  to  be  read  and  considered 
together,  and  soch  construction  put  upon  the 
language  used  as  would  naturally  be  giren 
to  It ;  and,  when  this  is  done,  it  seems  to  us 
that  the  article,  taken  as  a  whole.  Is  sus- 
ceptible of  no  other  fair  construction  than  as 
containing  an  imputation  upon  plaintiff's 
morality.  In  respect  to  permitting  dancing 
In  its  acfidemT,  and  that  its  tendency  was  to 
Injure  plaintiff  in  its  standing  as  an  institu- 
tion of  learningandeducatlon.  Whetherthe 
publication  complained  of,  when  taken  and 
read  altogether,  was  jostlflsble  upon  the 
ground  that  dancing  is  immoral,  Is  a  ques- 
tion to  be  passed  upon  by  a  jury,  who,  un- 
der  our  constitution,  are  the  judges  of  the 
law,  as  well  as  of  the  facts,  in  cases  of  this 
obaracter.  From  a  libelous  publication  mal- 
ice is  Implied.  Byam  r.  OoUina,  111  H.  T. 
J4S,  2  L.  R.  A.  129;  Bradttreet  Ch.  t.  OiU, 
73  Tel.  IIB,  2  L.  R.  A.  406;  Ramtey  v. 
Ohtek,  109  N.  O.  370;  MiteheU  t.  Braditreet 
afcll«Uo.aM,90LR.A.188w 


It  is  also  contended  by  plaintiff  that  as  sec- 
tion 14,  article  3,  State  Const.,  provida 
"that  in  all  suits  and  prosecutions  for  libel 
the  truth  thereof  may  be  given  in  erideno^ 
and  the  jury,  under  toe  direction  of  the  court, 
shall  determine  the  law  and  the  fact,*  whether 
or  not  the  dancing  was  immoral  was  a  ques- 
tion to  be  determined  upon  proper  proof  by 
the  triors  of  fact.  While  it  is  true  Lbat,  in 
case  of  a  prosecution  for  libel,  the  joiy  are 
the  judges  of  both  the  law  and  the  fact  (At- 
Twtd  T.  JeuieU,  135  Mo.  341)  It  has  uera 
been  understood  that  it  was  their  duty  or 
their  province  to  pass  upon  the  pleadings 
In  the  cause.  In  MtQinni*  v.  Knapp.  109 
Mo,  181,  a  demurrer  to  the  petition  was 
sustained  by  the  court  below,  npcn  Uie 
ground  that  it  did  not  state  a  good  cause  (tf 
action,  and  upon  appeal  the  judgment  (rf 
the  court  was  reversed;  bat  nowhere  Is  it 
intimated  in  the  opinion  tA  this  court  that 
the  case  ought  to  have  gone  to  the  Jury  upon 
the  question  as  to  whether  or  not  the  petitioD 
btated  a  good  cause  of  action.  If  this  om- 
teution  is  correct,  the  judge  of  the  court  is 
but  a  mere  figurehead,  a  useless  and  unnec- 
essary ornament.  In  the  trial  of  such  cases. 
We  are  unable  to  give  our  assent  to  this  coa- 
tention. 

Our  conclusion  is  that  tlie  court  did  not 
err  in  ovemilinf  plaintiff's  motion  to  strike 
out  that  part  of  defendant's  answer  whidi 
set  up  a  special  defense,  but  that  it  com- 
mitted error  in  sustaining  defendants'  objec- 
tion to  the  Introducticm  m  any  testlmonj  un- 
der the  petititm,  vhidi  stated  a  good  caoss 
of  action. 

The  judgment  A  nmmd,  and  tha  cnnss  n 

manded. 
All  concur. 


WASHINGTON  SUPREME  COURT. 


Thomas  S.  KRUTZ.  Aj^, 
«. 

Eliza  J.  ROBBINS  a  al,  StapU. 


.Wash.. 


1.  The  larg^er  •nm  will  be  held  »  pen- 
mlty  and  not  liquidated  dajnagea,  where 
tbfl  payment  ot  a  smaller  som  Is  secured  by  an 
agreement  to  pay  the  laxgar, 

S.  A  eoBtraet  to  pagr  »  stlpalated  snm 
mm  damaffea  wUl  be  given  effect  only 
where  tbe  damaffea  provided  asalost  are  unoec^ 
tain  and  not  awertalnable  by  any  sattefaatory  and 
oertafn  rule  of  Jaw. 

8*  A  stipulation  in  a  wami§ptgB  provid- 
ing  for  interest  on  the  principal  note 
•eoured  tbereby  at  the  rate  of  IS  per  cent  per 
anaam  In  case  ol  default  In  payment  of  tbe  prlD> 
olpalt  Interest,  loturanoe.  or  taxes,  while  cbsDote 
Itself  provides  for  7  per  cent  only  uBtil  Its  ma- 


NOTS.— For  liquidated  damaRcs,  see  also  Hattaa^ 
way  V.  Lynn  (Wis.)  6  L.  B.  A.  fiU,  and  note;  Kluff 
Iron  Bridge*  lffg.Oo.  v.  Bt.Louto(U.B.  C.  C.  E. 
D.  Ho.)  laL.  R.  A.  ses.  and  note;  Oondon  v.  KempOT 
(Kan.)  18  L.  &  A.  m,  and  note;  also  WUheln  t. 
■avfls  (OrJ  li  L.  B.  A.  nr. 

98  r..  H.  A. 

See  also  3-i  L.  R.  A.  283. 


tnrl^  Is  esssBtlallra  penaltgr,  and  wfll  nothsa- 
forosd  In  equity. 

(HsrlAMU 

APPEAL  bv  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Einir  County  fcrant- 
ing  him  only  a  part  of  the  relief  demanded  in 
an  action  brought  to  foreclose  a  mortga^  sod 
collect  the  amount  secured  thereby.  Affirmei. 
The  facts  are  stated  in  the  opioioo. 
Mr.  Geor^  Fovrler  for  appellant 
Meaart.  Greene  4k  Turner,  fornspon^ 
ents,  John  Campbell  and  wife: 

Appellant's  note,  literally  coDstnaed  and  en* 
forced,  justifles  no  other  judgmeot  than  tbst 
rendered. 
GlovA  V.  Rivord,  6  Wash.  656. 
Tbe  provision  of  the  mortgafre  for  twelve  per 
cent  Interest  upon  principal  before  maturity  in 
case  of  default  fa  a  penalty  aod  onenforceane. 
1  Pom.  £q.  Jur.  ^  441. 
In  equity  a  provision  to  pay  a  higher  rale  ot 
interest  for  default  in  prompt  payment  Is  a 
penalty  and  unenforceable. 

Boliet^.  ITyM,  9 Yem.  289;  AfMbv.i^far, 
Id.  81S;  NieHctU    Ma^ard,  8  Atk.  080;  Orr 
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ChitreMIL  1  a  Bl.  237;  Bm^»  t.  IMot. 
8  Barr.  1970;  Seton  t.  Blade,  7  Yei.  Jr.  8 
Bl.  Com.  482;  Wattt  t.  WatU,  11  Mo.  547; 
Mason  t.  Caliender,  3  MIdii.  860,  72  Am.  Dtx. 
102;  Weyrieh  v.  Hobelman,  14  Neb.  432;  Rich' 
ardton  v.  Campbell,  84  Neb.  18t;  Ifif^tfr  t. 
Z^n^.  6  Munr.  71;  3  Panons,  Notea  &  BiUs,  Itt 
ed.  pp.  418,  414;  Adami,  Eq.  6th  Am.  ed.  lOB. 

Tlie  cluuM  In  the  mongsee  by  virtue  d 
which  tt  is  sought  to  mforce  Uii*  peoal  prorlB- 
ion  proTides  that  "in  can  of  default  of  pay- 
meat  of  anr  sunu  herein  covenanted  to  be 
paid,  or  in  aefault  of  performance  of  any  cov- 
enant herein  eontaioMl.  the  said  first  partiea 
agree  to  pay  to  aaid  second  ^rty  or  MBlgns  in- 
terest at  the  rate  of  twelve  per  cent  per  annnm,** 
etc. 

Under  the  provisions  of  this  mortgage  upon 
default  in  performance  of  any  covenaut  con- 
tained  in  the  mortgage,  whatever  Its  nature  it 
le  provided  then  that  the  mortgagor  shall  pay 
twelve  per  cent  interest  upon  the  principal 
from  the  date  of  the  mortcageL 

The  provisioD  is  therefore  a  penalty  ofit 
only  becante  It  fs  a  larger  sum  aecuriag  the 
payment  of  a  smaller  sum,  but  for  two  other 
leasons. 

Where  an  agreement  contains  provisions  for 
the  performftDce  or  nonperformance  of  several 
acts  of  different  degrees  of  importance  and 
then  a  certain  sum  la  stipulated  to  be  paid  upon 
a  violation  of  anv  or  of  all  sueb  provision,  and 
the  sum  will  be  m  some  instances  too  large  and 
in  others  too  small  a  compensation  for  the  in- 
jury therein  occasioned,  that  sum  is  to  be 
treated  at  a  penalty  and  not  as  liquidated  dam- 
ages. 

1  Pom.  Eq.  Jnr.  g  448. 

Whetlier  an  agreement  provides  for  the  per- 
formance or  nonperformance  of  one  single  act, 
or  of  several  disttnt^  and  aeparate  acts  if  the 
■tipulation  to  pay  a  certain  sum  of  money 
upoD  a  default  u  ao  framed,  is  of  such  a 
nature  and  effect  that  It  nece:>sarily  renders  the 
defaulting  party  liable  in  the  same  amount  at 
all  events,  both  when  his  failure  to  perform  Is 
complete,  and' when  it  is  only  partial,  the  sum 
must  be  regarded  aa  a  penalty  and  not  as  liqui- 
dated damages. 

1  Pom.  Eq.  Jur.  6  444;  Soell,  Eq.  T^wsod'b 
ed.  pp.  81 1-818;  3  Greeol.  Ev.  I4th  ed.  g  208; 
Berrjf  v.  Wiiaom.  8  Ohio  St.  241;  Firrt  Ortho- 
t/ox  Vong.  Church  Trvtl^  of  Middlerille  v. 
Walrath,  87  Mich.  232;  Daily  v.  Litchfield.  10 
Uich.  29:  Jaekaon  v.  Baker,  2  Edw.  Ch.  471,  6 
L.  ed.  470;  Lampman  v.  Cochran,  16  N.T.  375. 

Aadera*  J.,  delivered  the  opinion  of  the 

court : 

On  March  1,  1889,  the  defendants  Bobbins 
borrowed  from  the  olaintiff,  Thomas  8. 
Krutz,  the  sum  of  $2,600,  for  which  they 
gave  him  tbeir  promissory  note,  payable  five 
years  after  that  date,  at  the  Chemical  Na- 
tlonnl  Bank  in  the  city  of  Kew  York,  with 
Interest  at  the  rate  of  7  per  cent  per  annum, 
payable  semiannually.  Coupons  for  the  sev- 
eral semiannual  installments uf  interest  were 
attadied  to  the  note,  in  each  of  which  it  was 

Srovlded  that  the  sum  tiiereln  named  ($87. 
9)  should  draw  Intereat  at  the  rate  of  13  per 
cent  per  annum  after  nutuHty.  The  note 
furtlier  provided  that  it  should  bear  interest 
S8  L.  R  A. 


after  outturlty  at  13  per  cent  per  annum,  and 
that  on  failure  to  pay  the  interest  when  dna 
the  principal  should  become  due  and  pay- 
able, and  might  be  at  once  collected.  To 
secure  the  payment  of  this  note  the  makers, 
on  said  day,  executed  to  the  plaintiff  a  mort- 
gage on  certain  real  estate  in  A.  A.  Denny's 
adaitim  to  tbe  city  of  Seattle ;  which  mort- 
gage omtained,  among  others,  the  following 
covenants  and  agreements:  "And  tbe  said 
first  parties  do  hereby  covenant  and  agree  that 
at  the  delivery  hereof  they  are  the  lawful 
owners  of  the  premises  above  granted,  and 
seised  of  a  good  and  indefeasible  estate  of 
Inheritanoe  therein,  firee  from  all  Incum- 
braoces,  and  that  they  will  warrant  and  de- 
fend the  same  against  the  lawful  claims  of 
all  persons  whomsoever.  .  .  .  Now,  if 
said  first  parties  shall  pay,  or  cause  to  be 
paid,  the  said  sum  of  monev,  with  interest 
thereon,  according  to  terms  oi  said  note,  then 
these  presents  shall  be  void  ;  but  If  said  sum 
of  money,  or  any  interest  thereon,  is  not  paid 
when  doe  and  parable,  or  If  any  taxes  or  as- 
sessments now  or  neresfter  levied  or  Imposed 
in  said  county  or  territory  against  ssla  real 
estate,  or  upon  this  mortgage,  or  the  notes 
secured  thereby,  are  not  paid  when  tbe  same 
are  due  and  payable,  or  if  default  be  made 
In  the  agreement  to  keep  said  property  in- 
sured as  nereinafter  set  forth,  then,  in  elthw 
of  these  cases,  the  said  principal  note,  with 
the  interest  thereon,  shall,  and  by  this  in- 
denture does,  immediately  become  due  and 
payable  at  the  option  of  the  second  part^  or 
assigns,  to  be  at  any  time  thereafter  exercised 
without  notice  to  the  Bret  parties.  But  tbe 
legal  holder  of  this  mortgage  may,  at  his  op- 
tion, pay  said  taxes,  assessments,  or  charges 
fur  lusorance,  so  due  and  payable,  as  the 
moitgagors  or  assigns  shall  nejrlect  or  refuse 
to  pay,  aa  herein  set  forth,  and  charge  them 
against  said  first  parties;  and  the  amount  so 
charged,  togctlier  with  interest  at  the  rate  of 
twelve  per  cent  per  annum,  pavabte  seml- 
anuuallv,  shall  be  an  additional  lien  upni 
tbe  saia  mortgaged  property ;  and  the  said 
mortgagees  or  assigns  may  Immedlatelv  cause 
this  mortgage  to  ^  foreclosed,  and  shall  Iw 
entitled  to  the  Immediate  possession  of  the 
premises,  and  the  rents,  issues,  and  profits 
thereof.  Said  first  parties  agree  to  keep  the 
buildings  erected  or  to  he  erected  on  said  land 
Insured  to  the  amount  of  |8,000,  to  the  sat- 
isfaction of  and  for  the  bcncQt  of  the  second 
party  or  assigns,  from  this  time  until  said 
note,  and  all  liens  by  virtue  hereof,  are  fully 
paid.  Itia  hereby  agreed  that,  In  case  of  de- 
faiiit  of  payment  of  any  sums  herein  cove- 
nanted to  be  paid,  or  in  default  of  perform- 
ance of  any  covenant  herein  contained,  tbe 
said  firat  parties  agree  to  pay  to  said  second 
party  or  assigns  interest  at  the  rate  of  twelve 
per  cent  per  annum,  computed  semiannually, 
on  said  principal  note,  from  the  date  ther^ 
to  the  time  when  the  money  shall  be  actually 

fiald  ;  and  auy  payments  made  on  account  of 
ntereat  shall  be  credited  In  said  computa- 
tion, so  that  the  actual  amount  of  interest  re- 
ceived shall  be  and  not  exceed  twelve  per 
cent,  CMnputed  semiannually  as  aforesaid.* 
The  first  two  coupons,  due  September,  1, 
1889,  and  March  1.  18B0,  respectively,  wars 
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p»id  Id  full  at  maturity,  and  thereafter,  at 
irregular  InterTalk,  rarlouB  sums,  but  In  each 
Instance  less  than  the  amount  due,  were  paid 
on  account  of  intereat,  the  last  payment  hav- 
ing been  made  on  June  28,  1883.  The  plain- 
ktff  paid  insurance  prcmluma  on  two  ooca- 
alons,  a  part  of  which  wu  repaid  by  the 
mortgagors ;  and  be  also  paid  the  taxes  on 
the  mortgaged  property  for  the  years  1800 
and  mdl,  after  the  same  had  become  delin- 
quent. The  note  was  not  paid  at  maturity, 
and  in  May,  1894,  tbii  action  waa  instituted 
to  foreclose  the  mortgage. 

The  plaintiff  in  the  action  sought  to  re- 
oorer  interest  on  the  note  from  Ita  date  at  the 
rate  of  13  per  cent  per  annum,  compounded 
flemiaonually,  In  accordance  with  the  stipu- 
lation in  the  mortgage  above  set  forth.  The 
court,  however,  awarded  him  but  7  per  cent 
Interest  on  the  note,  computed  semiannually 
from  date  to  maturity,  and  thereafter  at  the 
rate  of  13  per  cent  per  annum.  Interest  was 
alio  allowed  on  each  coupon  at  the  rate  of  13 
per  cent  per  annnm  from  maturity,  as  therein 
•pecifled.  The  amount  recovered  is  $866. 88 
less  than  plaintiff  coDCelves  himself  entitled 
to,  and  hence  this  appeal.  The  trial  court, 
it  will  be  seen,  based  its  decision  as  to  the 
rate  of  Interest  on  the  stipulation  in  the  note 
Itself  in  regard  thereto;  but  appellant  c<m- 
tecds  that  the  ruling  was  erroneous,  for  the 
reason  that  it  gave  no  effect  whatever  to  the 
itipulation  in  the  mortgage  providing  for  in- 
terest on  the  principal  note,  at  the  rate  of  13 

Ser  cent  per  annum  from  Its  date  In  case  of 
efault.  He  claims  that  that  provlBlon  was 
part  of  the  contract  between  the  parties,  and 
that  inasmuch  as  it  Is  not  contrary  to  law  or , 
public  policy,  and  Is  not  Immoral,  ft  should ! 
be  enforced  as  made.  On  the  other  hand,  the 
respondents  insist  that  the  provision  In  the 
mortgage  for  a  higher  rate  of  interest  in  de- 
fault ofpayment  of  the  principal  or  interest 
apeclSed  In  the  note  is  in  the  nature  of  a 
penalty,  and  noenforceable  in  equity.  If 
this  pTOTlalon  fs  a  penalty,  there  can  be  do 
doubt  that  It  is  unenforceable,  for  it  Is  a  unt- 
Tersal  rule  in  equity  never  to  enforce  either 
a  penalty  or  a  forfeiture.   3  Story,  Eq.  Jur. 

f<  1819.  But  what  Is  a  penalty,  and  what  is 
iquidated  damages  in  a  given  case,  It  is  not 
always  easy  to  determine.  As  the  question 
Is  one  of  intention,  no  single  rule  can  be  laid 
down  which  will  furnish  a  certain  and  satis- 
factory criterion  for  all  cases.  In  most  cases 
many  circumstances  must  be  considered  in 
order  to  ascertain  the  real  intention  of  the 
parties.  The  courts,  however,  have  deduced 
irom  the  authorities  certain  general  rules, 
"each  having  more  or  less  weight,  according 
to  the  peculiar  circumstances  of  each  case." 
Among  these  rules  is  one  which  la  almost 
universally  recognized  and  acted  on,  and 
which  is  that,  where  the  payment  of  a  smaller 
sum  is  secured  by  an  agreement  to  pay  a 
larger  sum,  the  larger  sum  will  he  held  a 
penalty,  and  not  liquidated  damages.  Eeebte 
f.  Keebis,  8S  Ala.  563.  and  cases  cited ;  1 
Pom.  Sq.  Jur.  (J  441 ;  Adams,  Eq.  p.  108;  3 
Parsons.  Notes  &  Bills,  pp.  418,  414 ;  Seton 
T.  8la(U,  7  Yes.  Jr.  36S :  8  Bl.  Com.  433 ; 
SoUe*  V.  Wpu,  8  Yem.  289 ;  Strode  v.  Park- 
er.  Id.  S16 :  Orr  r.  ChwehUl,  1  H.  Bl.  297 ; 
98  L.  R  A. 


Bone^oua  t.  Ryhet,  8  Burr.  1870 ;  Anbr  v. 
BuMtr,  L.  R.  8  Eq.  768 :  Tiernai^  r.  Sin- 
man,  16  111.  400;  WatU  v.  WeUU,  11  Ho 
647;  Maaon  t.  GaOender,  2  Minn.  850  (Oil. 
303),  73  Am.  Dee.  102 :  Aiahordms  t.  Ctoaip- 
bOl,  84  Neb.  181;  Watim-  r.  Long,  6  Haaf- 
71, 

In  AlKeander  v.  Troutman,  1  Ck.  469,  tfaia 
is  said  to  be  the  settled  doctrine.  If  this 
case,  therefore,  falls  within  the  rule  stated, 
the  provision  In  the  mOTtsage  tat  an  IncTtaaud 
rate  of  interest  in  case  of  default  in  the  par- 
ment  of  principal  or  specIQed  Interest,  tLe 
trial  court  was  right  in  refusing  to  enforce 
it.  While,  In  construing  ooocraels,  doe 
weight  will  be  gi^n  to  tM  langoage  used, 
still  courts  of  equity  will  not  be  absolutely 
controlled  by  the  words  employed,  when  the 
enforcement  of  such  contract  will  cause  sn 
unconscionable  hardship  or  otherwise  woA 
an  injustice.  EeM*  Keebie,  avjmt.  A 
penalty  has  been  defined  to  be  an  agreemeal 
to  pay  a  greater  aum  to  aecnre  the  paymeat 
of  a  less  sum  (ffmry  v.  Thompton,  Minor 
(Ala.)  309),  and  it  seems  to  us  that  this  can 
clearly  falls  within  that  deflnitlcm  and  the 
rule  above  stated.  The  additional  rate 
interest  Is  essentially  a  penalty,  altbou^ 
not  designated  as  auidi.  It  could  not  ha?* 
been  intended  as  compensation  for  the  me  of 
the  principal  before  maturity,  for  the  reaaoa 
that  7  per  cent  Intereet  was  agreed  on  as  the 
rate  of  compensation.  It  could  not  have  been 
intended  as  compensation  for  failure  to  pay 
the  Interest  when  due,  because  It  is  neither 
proportioned  to  the  amoimt  of  interest  nor 
to  the  length  of  time  the  debtcs'  la  in  de- 
fault. The  provision  for  5  per  cent  extra  In- 
terest must  tiierefore  be  oonafdered  a  pro- 
vision to  secure  the  prompt  payment  of  7  per 
cent  Interest  on  ttm  principal  debt,  and  also 
taxes,  insurance,  and  principal  when  due. 
The  learned  counsel  for  the  appellant  fslte  a 
large  number  of  cases  In  support  of  the  propo- 
sition that  whether  a  debtor  shall  pay  any  in- 
terest or  a  higher  or  lower  rate  of  Interest  mw 
he  made  by  agreement  of  parties  to  depeno 
upon  his  prompt  payment  of  the  principal  at 
maturity.  But  most  of  them  are  cases  where 
the  contract  provided  for  no  Interest,  If  the 
principal  should  be  paid  at  maturity,  but 
contained  a  provision  for  interest,  If  paymmt 
was  not  so  made.  Whether  such  a  contract 
would  be  enforced  was  the  question  to  be 
determined  in  the  following  cases  cited  by 
appellant:  fiuTiuey  v.  JfntfAeuu.  1  Bibb,  342 ; 
Qully  V.  Bejny,  I  Blackf.  69;  Bomer  v. 
Hunt,  Id.  814  ;  Baekenberry  v.  8kaw,  11  Ind. 
893;  Sattenehite  v.  McKie,  Harp.  L.  307; 
Wakefield  v.  Beekla/,  8  McCord,  L.  480;  Jfe- 
Nairu  T.  BeU,  1  Terg.  603,  34  Am.  Dec.  454; 
Parvin  t.  Hoopu,  1  Morris  (Iowa)  394 ;  £bm 
V.  Noah,  1  Iowa,  204.  68  Am.  Dec.  4S7; 
FWter  V.  Atidereon,  86  Iowa,  28,  95  Am.  Dec 
761 ;  Alexander  v.  Troutman,  I  Ga.  469 : 
Bosert  V.  Sample,  88  Mlsa.  810,  69  Am.  Dee. 
849;  Befca  v.  SUpp,  91  111.  609;  Parker  v. 
PijfmeU,  88  Kan.  «»;  Main  t.  Cbsswi^,  91 
Cal.  127. 

For  various  reasons,  some  of  which  are  not 
very  satisfactory,  these  sevenil  courts  held 
such  a  contract  valid  and  enforceable,  b 
some  of  them  the  declslona  were  baaed  on  th* 
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AOtlon  thftt  the  contract  In  oontroTeny  was 
«autvaleDt  toan  agreemeot  for  a  specified  rate 
■ni  interest,  with  a  provision  that  the  interest 
would  be  remitted  If  the  principal  waa  paid 
4t  maturity  (w«  Awvm  t.  8tipp,  Siumtey  t. 
Matl/iem,  and  SaitenchiU  v.  MeKie,  ntpra)  ; 
«nd  In  all  of  them  the  conolailra  reached 
waa  deemed  to  be  In  accordance  with  the  real 
intention  of  the  parties  aa  catbered  from  the 
whole  agreement.  So,  In  this  case,  the  court 
•aatxrtained  and  gave  effect  to  the  primary  and 
principal  agreement,  and  refuaed  to  enforce 
the  superadded  condition,  becaaae  inch  con- 
-dition  was,  in  effect,  a  penalty.  We  think, 
however,  that  the  above;  cases  tn  dlatin- 
^lahable  from  the  ease  at  bar  In  many  par- 
ticulars. 

Appellant  also  cites  DaggtU  t.  iVott,  IS 
Haas.  177,  and  Wiiter$(m  t.  Daniels,-  1  G. 
'Greene,  180,  both  of  which  hold  that,  where 
A  rate  of  interest  before  maturity  la  specified, 
and  the  contract  proTides  for  a  higher  rate  if 
payment  be  not  made  at  maturity,  such 
higher  rate  Is  recoverable  as  upon  tbe  con- 
tract. The  first  of  these  cases  is  a  law  case, 
«nd  ibe  qaestion  uf  penalty  does  not  seem  to 
Jbave  been  presented  or  considered  ;  and  io  the 
second  the  decision  appears  to  have  proceeded 
on  the  theory  that  the  contract  to  pay  the 
Jilgher  rate  of  Interest  depended  on  a  condi- 
tion permitted  by  law.  That  argument  would 
seem  to  be  fallacious,  for  the  reason  that  it 
Assumes  that  any  contract  not  prohibited  by 
law  is  enforceable,  whereas  the  rule  is  that 
«quity  will  not  enforce  a  penalty  even  If  it 
be  not  prohibited  by  law.  But  ft  would  ap- 
pear that  that  case,  as  an  authority  apou  toe 
point  decided,  is  weakened,  if  not  destroyed, 
by  the  subsequent  case  <rf  Chnrad  r.  OiSbatt, 
SB  Iowa,  120.  But,  whether  that  be  true  or 
not,  it  seems  to  us  that  that  case  is  contrary 
to  the  rule  xeneraDy  recognized  by  courts  of 
«qal^.   And,  besides,  In  this  case  there  are 
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several  contingencies  or  conditions  which 
were  not  in  that,  and  which  appear  to  be 
penal  in  their  nature.  ,For  Instance,  In  the 
case  at  bar,  the  higher  rate  of  interest  Is  pro- 
vided, not  only  for  default  tn  payment  of  the 
principal,  but  for  defiiult  in  the  payment  of 
1  nterest  or  Insurance  or  taxes.  Moreover,  tiie 
consequence  Is  tbe  same  whether  the  least 
Important  or  the  most  Important  of  these 
stipulations  la  violated,  viz.  ,  the  payment  of 
a  higher  rate  of  Interest  on  the  principal  from 
date ;  and  this  ia  a  further  reason  why  these 
provlsiom  for  au  Increased  rate  of  interest 
should  In  this  case  be  considered  a  penalty. 
1  Pom.  Eq.  441-444;  9  Greenl.  Ev.  g 
Berrif  v.  Wi*dam,  8  Ohio  St.  341;  FVrat 
Orthodox  Oong.  Ohur^  TnuUet  of  MiddtevUU 
V.  Walrath,  37  Mich.  382  ;  Daily  v.  LitehjUld, 
10  Mich.  29;  Jaduon  v.  Sakm;  3  Edw.  Oh. 
471,  6  L.  ed.  470:  Lampman  v.  CbeAran,  19 
N.  T.  379;  Alexander  v.  Troutman,  wpra. 
It  may  be  said  to  he  a  general  rala  that  the 
only  casea  In  whi<di  the  courts  will  give 
effect  to  a  contract  to  pay  a  stipulated  sum 
as  damages  are  those  when  the  damages 
provided  against  are  uncertain,  and  not  as- 
certainable by  any  satisfactory  and  certain 
rule  of  law.  Maaon  v.  Callend^,  ntpra;  S 
Qreenl.  Bv.  §25fl.  The  case  of  QaisuiorthyY. 
Strutt,  lExch.  650,  cited  by  appellant,  isone 
of  the  numerous  cases  which  might  be  cited 
illustrative  of  chis  principle.  For  the  non- 
payment of  money  the  law  awards  interest 
as  damages,  and  hence  there  is  no  difficulty 
in  ascertaining  the  dunages  in  this  case,  and 
It  therefore  does  not  fall  within  the  rule  Just 
cited. 

We  tJiink  thajudgtamt  ef  the  trkU  eowi  gave 
appeUant  oM  As  tsot  eniituS  to,  aiut  U  mutt 
ther^ore  be  f^fflrmed,  and  Ui$  »o  ordered. 

Hsvt,  Oh.  J.,  and  Dualwr*  Seott*  and 
OmrooB,  JJ»,  ooncur. 


INDIANA  SUPREME  COUBi; 


Oreenberry  WALKER  et  al.,  J^tt.^ 

V. 

Thomas  JAMESON. 
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A  monlcipml  eontraot  for  tbe  removml  of 
ptrbage  dvlnK  the  oontractOT  an  exclusive 
rlfTtit  to  remove  ft  at  a  certain  price  per  pound, 
payable  by  tbe  persoos  wboproduce  the  (rarbaae. 
ISBltnpl;  a  sanitary  regulation  which  cannot  be 
«OD«ldered  aa  In  the  nature  of  a  oonflscatloa  or  an 
'Stteflopt  to  oieata  a  monopolj, 

(IfeCabe,  J.,  diaeentej 

(HarcbLUHO 

APPEA.L  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Marlon  County  io 
favor  of  plaintiff  In  an  action  brought  to  eo- 
|oin  defendants  from  interfering  ivfth  or  re- 


KoTB.— See  note  on  monopoUesln  contracts  for 
•emoval  of  garbase  with  oaae  of  BrnOoy  v.  lUo- 
DonaldtNeb.;  ttL.BUA.UO. 
IS  L  R.  A. 

See  also  34  L.  R.  A.  270. 


moving  garbage  from  the  dtyof  Indianapolis. 

AJ^ea. 

The  facts  are  stated  in  the  oplniona. 

Meetn.  J.  £.  MeCnUonBh  and  H.  N. 
SpMn»  for  appellants: 

Broad  and  all  prevailing  as  police  pow«  Is, 
it  must  be  remembered  that  there  are  some 
things  which  do  not  fall  within  the  police 
power  of  the  state  even. 

Tbia  power  is  to  be  distlngulilied  from  the 
right  of  eminent  domain. 

18  Am.  A  Eng.  Encyclop.  Law,  pp.  744- 
746,  and  authorities  there  dted;  1  DiU.  Hun. 
C<m).  §14. 

Whatever  power  the  dty  has,  whether  It  be 
police  power  or  what,  it  ia  the  power  that  la 
delegated  to  It  by  law  of  the  state. 

Louitville  Natural  Gaa  Oo.  v.  State,  31  L  R. 
A.  7S4,  185  Ind.  49: 18  Am.  &Eng.  Encyclop. 
Law,  746;  1  Dill.  Mun.  Corp.  g  I4t. 

Now  if  the  state  desired  to  confer  all  of  its 
police  power  upon  a  dly  touching  upon  any 
subject,  without  restriction  or  limitation,  U 
would  take  a  very  short  law  to  do  it.  Bat  lb* 
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■tatedoes  not  anderUtetodothit.  atleasttlia 
state  of  iDdlana  does  not,  and  particnlarlj  tbe 
charter  of  thla  which  goTenia  this  case 
does  DoL 

The  question  is.  Does  the  extreme  exercise  of 
power  attempted  fall  within  the  powers  COQ- 
xerred  upim  the  city,  and  tf  so,  doea  it  fall 
within  the  powers  conferred  upon  the  board 
of  public  works,  as  those  powos  are  now  Ooo- 
feiTed  either  by  law  or  by  ordliunce  pursu- 
ant to  law? 

There  is  no  law  of  the  state,  and  no  ordinance 
of  tbe  city,  making  any  providon  for  oolleeUog 
payment  off  of  the  householder  whose  garbage 
Is  removed. 

Where  contracts  for  public  work  or  service 
of  any  kind  are  required  to  be  let  pursuant  to 
advertisement,  to  the  lowest  bidder,  there  is 
some  law  of  force  of  which  the  bidder  bos  as- 
surance that  payment  for  the  service  he  is  un- 
dertaking to  render,  and  for  Uie  whole  of  It, 
can  be  enforced  at  law. 

JKeasfw.  iohn  F.  Caraon  and  O.  W. 
Thompson  also  for  ^pellsnta. 
Hmn.  Millor*  Wintw  ft  Elans  for  ap- 


Dalley*  J.,  dellTered  the  opinion  of  the 

court: 

On  July  13,  1893.  the  city  of  Indlaaapolls, 
by  Its  board  of  public  works,  by  contract  (a 
copy  of  which  Is  in  the  complaint)  clothed 
James  H.  Woodward  with  the  exclusive 
right  and  obligation  to  remove  the  garbage 
from  the  premises  of  all  persons  in  said  city, 
and  to  transport  the  same  through  tbe  streets 
thereof  to  we  crematory.  On  August  18, 
1893,  with  the  written  consent  of  we  city, 
•aid  Woodward  sssiffiied  the  contract  to  the 
appellee  Jameson.  The  circuit  court,  at  tbe 
suit  of  Jameson,  after  due  notice  and  hearing 
on  complaint  and  affidavits,  enjoined  ap- 
pellants from  interfering  with  or  removing 
such  garbage.  By  this  appeal,  appellants 
attack  tbe  ruling  of  the  circuit  court  grant 
tngthat  injunction. 

The  general  ordinance  of  the  city  (No.  5, 
1898)  designed  to  effectuate  the  contract  is 
set  out  in  the  complaint.  The  contract  makes 
it  the  duty  of  the  contractor  to  remove  all  the 
garbage.  The  ordinance  requires  the  house- 
holder to  place  the  garbage  in  proper  re- 
ceptacles convenient  for  removal,  and  forbids 
any  person  other  than  the  contractor  to  in- 
terfere with  or  remove  the  same.  Tbe  ordi- 
nance Is  expressly  authorized  by  section  38 
of  the  charter  (Acts  1891,  pp.  143-145). 
wherein  it  Is  provided  that  tbe  common 
council  shall  have  the  power  to  enut  ordi- 
nances "to  prevent  the  deposit  of  any  un- 
wholesome substances,  either  on  private  or 

fiublic  property,  compel  Its  removal  to  dcs- 
gnated  points,  and  to  require  slops,  garbage, 
ashes,  waste  or  other  material  to  be  removed 
to  designated  points,  or  to  require  the  oc- 
cupants of  premises  to  place  them  conven- 
iently for  removal."  In  strict  pursuance  of 
this  expressly  authorized  power,  the  ordi- 
nance in  question  was  passed.  Section  69 
Of  the  city  charter  (Acts  1891,  pp.  167-169 
tt  I6Q.)  expressly  authorizes  the  board  of 
public  works  "to  remove  all  dead  animals, 
garbage,  fllth,  ifhet,  dirt,  mbblsb  or  other 
as  U  R.  A. 


oifal  tnm  sodi  dtj.  either  by  ecntract  or 

otherwise."  Accordingly,  the  common  coun- 
cil having  authority  to  pass  the  ordinanco 
providing  for  the  collection  and  storage.  In- 
proper  receptacles,  of  the  garbage,  and  the 
boud  of  public  works  having  authority  to- 
remove  the  sftme,  the  ordinance  was  passed, 
and  the  contract  was  made,  each  supple- 
menting tbe  other,  to  carry  out  the  common- 
duty  Imposed  on  the  two  bodies  for  the  pro- 
tection of  the  public  health,  in  the  prompt 
and  efficient  removal  of  all  garbage  In  ao 
inoffensive  manner.  The  contract  was  let  to 
the  lowest  bidder,  as  section  "Bl  of  tbe  char- 
ter provides.  It  fixes  the  price  for  removal 
by  the  contractor  at  .849— practloUly  one 
fourth— of  a  cent  per  pound,  this  being  the- 
maximum ;  permits  the  contractor  to  collect 
the  same  from  tbe  householder,  the  party 
producing  the  garbage  (  and  expressly  ex- 
empts the  city  from  any  liability  In  the- 
premises.  Appellants  contend  that  this  con- 
tract is  invalid  for  several  reasons :  First, 
the  contention  Is  that  the  contract  la  Invalid 
because  the  board  of  public  works  had  no 
authority  to  make  it.  The  first  reason  given 
In  support  of  this  claim  is  that  the  provision 
for  payment  by  the  householder  for  the- 
removal  of  his  garbage  Is  aa  "assessment" 
against  him  or  his  property,  and,  as  Uie 
charter  does  not  confer  tbe  power  to  make  an. 
assessment  of  this  kind,  therefore  It  cannot 
be  made.  If  the  premises  were  correct,  the 
conclusion  would  necessarily  follow.  The 
infirmity  is  In  the  assumption  that  this  con- 
tract provides  for  an  assessment,  either  upoD- 
person  or  property.  An  assessment  is  a. 
charge  laid  upon  individual  property  because 
the  propetty  upon  which  the  mirden  is  im- 
posed receives  a  special  benefit  which  Is  dif- 
ferent from  the  general  one  which  tlie  owner 
enjoys  in  common  with  others  as  a  citizen. 
Elliott,  Roads  &  Streets.  870.  When  the 
legislature  so  declares,  a  lien  in  the  amount 
fixed  fastens  upon  the  property  as  against  tho 
owner  and  all  who  acqnin  rights  subsequent 
to  tbe  time  It  attaches.  Id.  483.  An  assess- 
ment Is  levied  only  upon  the  property  bene- 
fited. It  has  been  uniformly  restricted  to  the 
means  for  paying  those  local  burdens  arising 
bv  reason  of  Uie  wants  of  sm.ill  comaiunities. 
The  general  meaning  of  the  word  "assess- 
ment" is  authoritative  Imposition.  WeltTr 
Assessments,  pp.  2.  8. 

In  this  case  there  Is  nothing  of  tbe  kind. 
No  householder  ia  required  to  have  garbago 
removed  or  pay  for  its  removal.  Every 
householder  may  destroy  all  bis  garbage  ou 
his  own  premises,  taking  care  not  to  create 
a  nuisance  In  so  doine.  If  he  does  not  destroy 
all,  he  may  reduce  It  to  a  minimum.  Thu 
ordinance  and  contract  simply  provides  that, 
if  be  does  produce  garbaire  which  has  to  be 
carted  through  tbe  street,  the  city  or  Ite 
agent,  the  contractor  shall  do  the  work  at 
his  expense.  Whatever  else  it  may  be.  It  Is 
certainly  not  an  assessment.  It  has  not  a 
single  element  of  an  assessment,  for  the  rea- 
sons—First, that,  except  by  the  voluntary 
act  of  tbe  householder,  nothing  is  to  be  pnid 
at  all ;  second,  no  definite  amount  In  anr 
event  is  to  be  paid ;  third,  nothing  Is  mado 
a  charge  upon  the  proper^.   The  whole  »- 


Digitized  by 


Google 


18IW. 


Walkkb  t.  Jaubsoh. 


6U 


lugamenk  la  Bimply  a  proTlslon  by  tha  ordl- 
■unee—Flnt,  that  garbage  ahall  be  collected 
and  carted  through  the  streets  only  by  the 
lioenBed  agent  of  the  city ;  second,  that  par- 
ties producing  the  garbage  needing  to  be 
thus  carted  away  shall  place  the  same  In 
proper  reasels,  ooDvenient  for  the  removal  by 
■uoh  a^t;  aikd,  tiilrd,  that  such  agent  ihall 
liiaxge  not  exceeding  the  price  named  for 
ranoving  the  same.  It  Is  no  more  an  assess- 
ment  than  la  the  provtsioD  of  the  ordiaance 
fixing  the  rate  of  payment  for  gaa  or  water, 
or  street  car  fare,  as  authorized  by  section  S0 
of  the  city  charter,  or  the  numerous  pro- 
rlslona  of  aectlon  38,  apeclfjing  that  the 
common  council  may  require  things  done  by 
the  parties,  and,  if  not  so  done,  bare  the  city 
do  uiem  at  their  expense,  aa  taking  down 
dangerous  buildings,  removing  snow  from 
the  walks,  etc.  It  cannot  be  said  that  the 
charter  does  not  expressly  autliorize  the  fixing 
of  prices  for  removal  of  garbage,  because  the 
same  section  which  confers  upon  the  board 
the  power  "  to  remove  all  dead  anlmala,  gar- 
bckge,  filth,  ashes,  dirt,  mbblah  or  other  mfal 
from  such  city,  either  by  contract  or  other- 
wise, "  Impliedly  authorizes  the  fixing  of  a 
price  therefor.  That  is  the  very  essence 
of  the  power  to  contract.  The  appellant's 
learned  counsel  says :  "  But  the  charter  never 
gave  the  board  of  public  works  power  to  con- 
tract for  removal  of  earbage  on  behal  f  of  any 
one,  except  on  behalf  of  the  municipal  cor- 
poration. Had  it  undertaken  to  confer  upon 
them  the  power  to  fix  prices  which  should 
be  paid  by  citizens  for  its  removal,  then  it 
would  have  said  so  in  express  terms,  just  as 
It  did  with  reference  to  water,  sas,  etc  The 
fact  that  It  did  not  do  so  Is  evidence  .  .  . 
that  tt  contemplated  or  conferred  no  such 
powOT."  It  is  within  Uie  general  power  of  a 
covemment  to  preserve  and  promote  the  pub- 
lic welfare,  even  at  the  expense  of  private 
rights.  18  Am.  &  Eng.  Encyclop.  Law,  pp. 
789,  740.  Police  power  is  defined  in  Sea 
Orleans  Oat-Light  Off.  v.  Eart.  40  La.  Ann. 
474,  where  it  la  aald :  "  It  is  the  right  of  the 
state  functionaries  to  prescribe  regulations 
for  the  good  order,  peace,  protection,  com- 
fort, and  convenience  of  the  community, 
which  do  not  encroach  on  the  like  power 
vested  In  congress  by  the  Federal  Constitu- 
tion." In  Com,  V.  Alger,  7  Cush.  53,  the 
court  lays  down  the  rule  that  "rights  of 
property,  like  all  other  social  and  couven- 
ttfmal  rights,  are  aubject  to  aucb  reasonable 
limitations  in  their  enjoyment  as  shall  pre- 
vent them  from  being  Injurious,  and  to  such 
reasonable  restraints  and  regulations  estab- 
lished by  law  as  the  legislature,  under  the 
governing  and  controlllDg  power  vested  in 
them  by  the  constitution,  may  think  nec- 
enary  and  expedient "  Id  Thorpe  v.  Rutland 
A  B.  B.  Co.,  21  Vt.  149,  63  Am.  Dec.  625, 
It  is  said :  "By  this  general  police  power  of 
the  state,  persons  and  property  are  subjected 
to  all  kinds  of  restraints  and  diligence  in 
order  to  secure  general  comfort,  health,  and 
prosperity  of  the  staje."  In  Lake  View  v. 
Rom  HiU  Cemetery  Co.,  70111.  193,  23  Am. 
Rep.  71,  the  court  says:  "The  police  power 
of  tbe  state  ia  coextensive  with  self-protec- 
tion,  and  ia  appHcably  termed  the  'law  of 
W  L.B.  A. 


overruling  necesalty.*  It  la  the  Inherent  and 
plenary  power  In  the  state  which  enables  tt 

to  prohibit  all  things  hurtful  to  the  comfort 
and  welfare  of  society."  Hale  v.  Lauorence, 
31  N.  J.  L.  714.  47  Am.  Dec.  190;  Tiede- 
man,  Pol.  Powers,  §  1.  It  is  said  in  1» 
Am.  &  Eng.  Encyclop.  Law,  pp.  744,  745., 
that  a  law  which  might  be  invalid  as  an  ez- 
erdae  of  the  right  to  tax  for  revenue  might 
be  austalnable  where  tta  purpose  was  the 
promotion  of  the  general  public  health  or 
morals.  In  exercising  the  power  of  taxation, 
no  discriminations  are  to  be  made,  while  In 
the  exercise  of  police  power,  the  state  is  or- 
dlnarlly  to  be  governed  only  by  considera- 
tions of  what  is  for  the  public  welfare.  It 
rests  solely  within  legislative  discretion,  in* 
side  the  limits  fixed  oy  the  constitution,  to 
determine  when  public  safety  or  welfare  re- 
quires its  exercise.  This  must  be  determined 
by  recognized  principles.  "Courts  are  au- 
thorized to  interfere  and  declare  a  statute 
unconstitutional  only  when  it  conflicts  with 
the  conatltutttm.  With  the  wisdom,  policy, 
or  necessity  of  such  an  enactment  they  have 
nothing  to  do."   Id.  746. 

It  resolves  itself  solely  into  a  question  of 
power,  and  not  of  mere  reasonableness.  We 
recognize  the  rule  that  a  muQicip»l  corpora- 
tion has  no  power  to  treat  a  thing  as  a  nui- 
sance which  cannot  be  one ;  but  it  is  equally 
well  settled  that  It  has  the  power  to  treat  as 
a  nuisance  a  thing  that,  from  its  character, 
location,  and  surroundings,  may  or  does  be- 
come such.  In  doubtful  cases  where  a  thing 
may  or  may  not  be  a  nuisance  depending  upon 
a  variety  of  circumstances  requiring  judg- 
ment and  discretion  on  the  part  of  the  town 
authorities  In  exercising  their  legislative 
functions,  under  a  general  delegation  of 
power  like  the  one  we  are  conaidenng,  their 
action,  under  such  circumstauces,  would  be 
conclusive  of  the  question.  BavangaHner  v. 
Baety,  100  Ind.  S77.  678,  SO  Am.  Rep.  880. 
In  IS  Am.  &  Eng.  Encyclop.  Law,  1178,  it 
Is  said :  "Municipal  corporations  are  usually 
given  authority  to  pafta  ordinances  providing 
for  the  preservation  of  public  health.  This 
Is  one  of  the  police  powers  of  the  state,  and 
tlicre  can  be  no  doubt  that  the  sovereignty 
has  the  right  to  delegate  this  power  to  mu- 
nicipal authorities."  In  Beach  on  Public 
Corporations  (vol.  2,  §  905)  it  is  said:  "A 
by-law  of  a  city  prohibiting  any  person  not 
duly  licensed  by  its  authorities  from  remov* 
ing  the  house  dirt  and  offal  from  ihe  city  la 
not  In  restraint  of  trade,  but  reasonable  and 
valid,  on  the  ground  that,  in  tbfe  tntetest  of 
public  health,  a  city  is  Justified  In  provid- 
ing for  some  general  system  for  removing 
offensi  ve  substances  from  the  streets  by  per- 
sons engaged  by  the  city,  and  responsible  for 
the  work,  at  auch  times  as  they  are  directed 
to  attend  to  it."  So,  Dillon  on  Municipal 
Corporatlona  (sec  869)  Is  as  follows :  "Our 
municipal  corporations  are  usually  invested 
with  power  to  preserve  the  health  and  safety 
of  the  inhabitants.  This  is,  indeed,  one  of 
the  purposes  of  local  government,  and  rea- 
Bonnble  by-laws  In  relation  thereto  have  al- 
ways been  sustained  In  England  as  within 
the  incidental  authority  of  corporatlona  to 
ordain.   It  will  be  useful  to  illustrate  the 
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subject  by  reference  to  lome  of  the  adjudged 
caies.  An  ordlnuice  of  a  city  prohibiting, 
under  a  penalty,  any  peraon  not  duly  licensed 
therefor  by  the  city  authorities  from  remov- 
ing or  carrying  through  any  of  the  streets  of 
the  city  any  house  dirt,  refuse,  offal,  or  filth, 
la  not  improperly  in  ieslraint  of  trade,  and 
li  reasonable  and  valid.  Such  a  by-law  is  not 
In  the  nature  of  a  Dumopoly,  but  is  founded 
on  a  wise  regard  for  the  public  health.  It 
was  conceded  that  the  city  could  regulate 
the  number  and  kind  of  horses  and  carts  to 
be  employed  by  strangers  or  unlicensed  per- 
sons, but  practically  It  was  considered  that 
tne  main  object  of  the  city  could  be  better 
mccompliBhed  by  employing  men  over  whom 
they  have  entire  control,  night  and  day,  who 
are  at  hand,  and  able,  fronf  habit,  to  do  the 
work  in  the  best  way  and  at  the  proper 
time.  **  It  has  often  been  held  to  be  reason- 
able to  grant  to  one  or  more  the  exclusive 
right  to  remove  the  carcasses  of  dead  snimalB 
and  other  offal  of  a  city.  Vandine,  Petilioner, 
-ePick.  187,  17  Am.  Dec.  881 ;  Cooley.  Const 
llm.  6th  ed.  p.  739 ;  Tiedeman,  Pol.  Powers, 
p.  816;  Dill.  Mun.  Corp.  141,  14^.  In  the 
case  of  Boekm  v.  Baliimore  (1888)  61  Hd.  359, 
It  was  held  that  the  city,  under  the  power  to 
preserve  the  health  and  safety  of  its  iobablt- 
aats,  liad  the  undoubted  right  to  pass  ordi- 
nances creating  boards  of  health,  appointing 
-health  commissioners  with  other  subordinate 
-officers,  regulating  the  removal  of  house  dtrt, 
night  soil,  refuse,  offal,  and  filth  by  persons 
licensed  to  perform  such  work,  and  provid- 
ing for  the  prohibition,  abatement,  and  sup- 

firession  of  whatever  was  intrinsically  and 
nevltably  a  nuisance.  The  case  of  Yawliiu 
PetitioTur,  tupra,  is  in  point  here.  It  di- 
rectly adjudges  that  a  by-law  of  the  city  of 
Boston  prohibiting  any  one  not  licensed  by 
the  city  from  removing  house  dirt  and  offal 
from  the  city  is  valid.  On  the  trial  the 
court  Instructed  the  jury  that  tbe  subject  of 
regulation  was  one  on  which  it  was  proper 
'for  the  city  to  legislate,  it  having  reference 
to  the  public  convenience  and  the  health  of 
the  inhabitants;  .  .  .  that  it  was  the  duty 
of  the  city  to  remove  from  the  streets  and 
houses  all  nuisances  which  might  generate 
disease  or  tw  prejudicial  to  the  comfort  of 
the  Inhabitants,  and  it  was  both  reasonable 
-and  proper  tbat  It  should  be  In  their  discre- 
tion to  contract  with  persons  to  perform 
the  work,  so  that  it  might  be  done  on  a  gen- 
eral system.  If  It  were  found,  on  experi- 
ment, tbat  the  duty  would  not  he  thoroughly 
and  faithfully  performed,  or  would  be  at- 
tended with  more  expense  to  the  city,  if  in- 
dividuals should  remove  these  substances  in 
their  own  carts  and  upon  their  own  account, 
it  was  competent  for  the  city  government  to 
enacts  by- law  which  should  subject  all  such 
persons  to  the  vigilance  of  that  government, 
and  which  should  require  them  to  be  first 
licensed.  The  Jury  were  further  instructed 
that  BO  far  as,  by  virtue  of  the  general  laws 
of  the  commonwealth,  the  city  council  had 
power  to  make  by-laws  for  governing  the 
city,  these  regulations  were  binding  on  all 
persons  actually  resident  within  its  limits, 
either  for  business  or  pleasure,  and  whether 
inhabitants  or  strangers ;  UhU  the  object  of 
-»L.R.  A. 


the  by-law  being  to  secure  to  the  citr  tbm 

regular  and  effectual  removal,  by  public  aa- 
thority,  of  all  sources  of  nuisance  which  are 
collected  and  accumulated  in  the  houses  in 
the  city,  by  not  suffering  individuals  under 
no  obligation  of  trust  to  interfere  in  the  same, 
it  amounted  to  tbe  prohibition  of  a  nuisance, 
and  that,  so  far  as  it  affected  trade,  it  was 
not  a  restraint,  but  only  a  regulation,  of  it. 
The  defendant  excepted  to  these  instructions; 
and,  on  appeal,  urged  chiefly  that  the  by- 
law  was  void,  being  In  restraint  of  trade; 
also,  that  it  created  a  monopoly,  and  that 
the  city  had  no  right  to  say  It  should  be  re- 
moved only  by  a  person  having  a  Ifcenae. 
In  ruling  on  tills  question,  the  court  upheld 
the  instructions  of  the  trial  court,  and  said : 
**  The  great  object  of  the  city  is  to  preserve 
the  health  of  the  inhabitants.  To  attain 
that,  they  wisely  disregard  any  expenses 
which  are  deemed  to  be  requisite.  Tliey 
might  probably  liave  these  offensive  sub- 
stances carried  out  of  the  city  without  any 
expense,  if  they  would  permit  the  people 
from  the  country  to  teke  uiem  away  at  sucli 
times,  and  in  such  manner,  as  would  best  ac- 
commodate them.  Every  one  will  see  that, 
if  this  business  were  thus  managed,  there 
would  be  continual  moving  nulsaooes  at  all 
times,  and  in  all  the  streets  of  the  city, 
breaking  up  the  streets  by  their  weight,  aod 

f oisonlng  the  air  wiHi  their  effluvia.  .  .  . 
t  seems  to  us  .  .  .  that  tne  city  author- 
ity has  judged  well  In  this  matter.  They 
prefer  to  employ  men  over  whom  they  have 
entire  control  by  night  and  by  day,  wbcse 
services  may  be  always  had,  and  who  will 
be  able,  from  habit,  to  do  tiiis  work  in  tba 
best  possible  way  and  time.  Practically, 
we  think  the  main  object  of  tbe  city  govern- 
ment will  be  better  accomplished  by  the  ar- 
rangement they  have  adopted,  than  by  rely.^ 
ing  upon  tbe  labor  of  others,  against  whom 
the  government  would  have  no  other  remedy 
than  by  a  suit  for  a  breach  of  rawtract.  The 
sources  of  contasion  and  disease  will  be 
speedily  removedln  small  loads,  which  will 
not  injure  the  pavements  nor  annoy  the  In- 
habitiints.  We  are  satlafied  that  the  law  is 
reasouable,  and  not  only  within  tlie  power 
of  tbe  government  to  prescribe,  but  well 
adapted  to  preserve  the  health  of  the  city." 

In  view  of  tbe  great  weight  of  aotborltfea, 
we  are  of  tbe  opiuion  that  the  contract  and 
ordinance  assailed  are  both  within  the  long- 
settled  and  clearly  recognized  lines  of  polloe 
power,  which  is  as  broad  as  the  power  of 
taxation,  and,  being  simply  a  sanitary  regu- 
lation, they  cannot  be  considered  as  in  the 
nature  of  confiscation  or  an  attempt  to  create 
a  monopoly.  The  provision  for  the  removal 
of  the  garbage  at  the  expense  of  the  property 
holder  IS  an  extreme  exercise  of  this  power, 
but  is  an  Incident  of  its  existence.  It  is  a 
familiar  rule  that  if  the  power  Is  conferred 
upon  a  municipal  corporation  by  the  laws  of 
tbe  state,  and  the  law  is  silent  as  to  tbe  mode 
of  doing  such  set,  tbe  corporate  autboritlet 
are  necessarily  clothed  with  a  reasonahla 
discretion  to  determine  the  manner  in  which 
such  act  shall  be  done;  all  the  reaaonabla 
methods  of  executing  such  power  are  in- 
ferred.   Liwiwau  Natural  Oat  Of.  ^.  Statt^ 
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186  iDd.  40,  SI  L.  B.  A.  784;  Tbomton. 
Hun.  Law.  g  8106.  note  S,  and  cases  cited. 
The  light  of  removal,  by  contract  or  other- 
wise, being  vested  Id  the  cit^,  it  was  for  the 
common  council  to  determine  whether  the 
work  should  be  paid  for  out  of  the  city 
Creasurj,  or  by  the  person  producing  the  gar- 
bage, and  theiractlon  is  not  subject  to  review 
here.  It  may  be  that  the  hotel  and  restaurant 
keepers  will  lose  mtmey  on  their  garbage 
under  the  worlcinn  of  wis  contract,  where 
they  before  derived  a  revenue ;  but  if,  under 
this  plan,  the  sources  of  contagion  and  dis- 
ease will  be  more  speedily  and  effectively 
removed,  the  city  was  empowered  to  make 
this  contract.  It  may  be  that  the  common 
council  thought  It  unjust  that  the  house- 
holders who  produced  a  small  amount  of  gar- 
bage should  be  taxed  to  assist  in  removing 
the  large  accumulations  of  hotels  and  res- 
tauranta,  but  we  have  nothing  to  do  with  the 
motives  that  prompted  the  act  in  question. 
We  find  DO  error  in  the  record. 
The  judgvient  U  (affirmed. 

HcCab«,  J.,  dissenting: 

I  cannot  concur  in  all  the  reasoning  In  the 
foregoing  opinion,  though  I  da  not  dissent 
from  the  general  concluBion  reached.  I  am 
unable  to  concur  in  so  much  of  the  opinion 
as  holds  ttut  persons  whose  business  creates 
tiie  large  ouaDtities  of  slops  and  offal,  and 
which  la  of  large  value,  are  liable  to  have 
the  same  taken  tnm  them  and  destroyed 
without  compensation.  I  do  not  think  It 
within  the  power  of  the  legislature  or  the 
city  to  confiscate  the  private  property  of  the 
citizen,  and  destroy  it,  except  upon  neces- 
sity. I  do  not  think  there  is  any  necessity 
to  do  so  with  such  large  quantities  of  c^taX 
and  slops  until  its  owners  have  refused  to 
cnnply  with  reasonable  regulations  fat  the 
lunoval  thereof  Ity  lueh  ownersu 


'.  Blbaklbt.  888 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which  on  Horah  1.  I880, 
the  following  opinion  was  filed : 

Per  Corlmm; 

The  question  whether  or  not  Uie  appellee 
could  recover  from  the  citizen  the  contract 
price,  or  any  oUier  sum,  for  the  removal  of 
garbage,  is  not  involved  In  this  case.  The 
right  of  the  appellee  to  recover  in  this  action 
does  not  depend  upon  the  liability  of  the 
citizen  to  pay  for  the  removal  of  his  garbage. 
Any  expression  or  reasoning  in  the  opinion 
that  there  is  such  liability  was  not  necessan' 
to  the  determination  of  this  cause.  It  will 
be  time  to  decide  that  question  when  it 
arises.  If  ever,  between  the  apiMllee  and  the 
citizen  in  an  action  to  recover  forthe  removal 
of  such  garbage.  If  it  were  admitted  that  the 
garbage  producers  are  not  bound  by  the  terms 
of  the  contract,  and  cannot  be  compelled  to 
pay  for  the  removal  of  the  garbage,  such 
faa  would  not  be  available  as  a  defense  to 
this  action  by  appellants.  No  one,  unless  it 
be  tiie  appellee,  could  take  advantage  of  such 
fact.  For  all  that  appears  In  the  record,  he 
may  be  willing  to  comply  with  the  terms  of 
the  contract,  even  If  the  persons  on  whom  he 
has  agreed  to  rely  for  payment  are  not  bound 
thereby,  and  nothing  can  be  collected  from 
them.  If  so,  he  has  the  same  right  to  recover 
in  this  action  against  the  appellants  as  if  he 
were  to  be  paid  out  of  the  general  fund  of  the 
city,  or  could  compel  payment  by  the  citi- 
zen. The  appellee,  by  this  action,  does  not 
seek  to  avoid  the  contract,  but  to  protect  the 
rights  he  claims  under  It.  We  tdoere  to  our 
opinion  that  the  judgnuntof  tiie  court  below 
ahould  be  affirmed. 
BtUUon  for  a  Hhsatiitf  i»  «urrultd. 
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John  F.  TATLOB,  PIff.  in  Bn„ 

V. 

Joseph  BLBAEI^Y. 
(.  Kan.  } 

*1.  nie  l^^elatnre,  wltbln  the  terma 

of  the  ConAtitatliHi*  mm^  adopt  auoh  rea- 
■ooable  r^nilntions  and  restrlotloos  for  the  ex- 
arctae  of  the  elective  franohlse  as  mar  be  deemed 
neoeourr  to  prevent  Intlmidatloa,  fraud,  brit^ 
■ry,  or  other  oomipt  praotloes,  provided  that 
the  votbv  be  br  ballot,  and  that  tbe  person 
eaatlnff  tbe  vote  mar  do  so  in  absolute  aeorecr. 
ft.  The  foUowinir  prorialon  of  oectlon 
SB,  chap.  78,  Seeeloa  Laws  1898.  *V  a 

•  Headnoles  by  Hobtok,  Ch.  /. 

Norm.— Bow  far  the  rlirht  to  vote  Is  ateolute.  Is 
tbe  qneetlon  oonalddred  In  atwM<  to  State  v.  Blake 
Or.JjSOL.  R.A.180. 

As  to  atatotorr  reqolTement  of  marUoff  ballots 
toaquarea  or  deslffDBted  places,  see  nof«to  Bowera 
T.  8mlcb  (Ho.)  U  L.  U.  A.  151:  also  BUM  t.  May 
^WahJSSL.  o.  A.aaB, 
48  T<  R  A. 

See  also  20  L.  R.  A.  330>  673,  731. 


voter  .  .  .  falls  to  mark  tbe  ballot  as  required 
by  other  sactloD  of  this  Act ...  bla  ballot  shall 
not  be  oonnted  fo^  so<A  oflloe.^'-oonstnied  Id 
eonneetkm  with  Oie  other  seotioos  of  that  Aot. 
to  mandatory. 
8.  Under  the  provialona  of  ■eettona  88 
and  86  of  chapter  78,  Seas.  Laws  1808, 
oommoDly  known  as  the  "AoBtrellan  Ballot 
Law,"  b^ots  not  marked  wUb  a  ckms  (X),  flub- 
stanttaliy  In  or  upon  the  designated  aquan  or 
plaoe,  sbonM  not  be  oonntad. 

ERROR  to  tbe  District  Court  for  Leaven- 
worth County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  election  contest  to  d» 
termine.  the  right  to  the  office  of  treasurer  td 
the  County  of  Leavenworth.  Affirmed. 

Statement  by  Horton,  Oh.  J. : 
At  the  general  election  In  the  fall  of  1898^ 
Joseph  Bleakley  was  the  Republican  can- 
didate for  the  office  ot  oonnty  treasurer  of 
Leavenworth  county,  and  John  F.  Taylor  the 
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Demoontle  candidate  for  that  office.  From 
the  canran  made  by  tba  county  clerk  and 
commissioners  of  the  returns  of  tlie  election 
for  the  office,  it  appeared  that  Bleakley  and 
Taylor  had  an  equal  number  of  votes,  and  a 
higher  number  of  votes  tlian  any  other  per- 
son. The  commissioners  proceeded  to  de- 
termine by  lot  which  of  tJiose  two  persons 
should  be  elected.  Lots  were  drawn,  which 
resulted  in  awuding  the  certificate  of  election 
to  Taylor.    Thereupon  Bleakley  instituted 

Srooeedines  In  contest,  before  a  contest  court 
uly  organized  for  that  purpose,  and  com- 
posed of  iVoftote  Judge  Hawn  and  Judges  H. 
W.  Ide  and  T.  A.  Hurd,  and  the 'county 
clerk,  as  clei^  of  that  court.  The  election 
was  the  first  one  held  in  Leavenworth  eouo^ 
under  chapter  78  of  the  Session  Laws  of  1898, 
commonly  known  as  the  "Australian  Ballot 
Law,"  and  the  contest  court,  in  counttnf;  the 
ballots,  construed  that  law.  Before  the  offi- 
cial ballots  were  counted  by  the  contest  court, 
arguments  were  made  before  the  court  r^rd- 
ing  tlw  proper  Interpretatioi  of  said  chapter 
78. 

The  first  decision  of  the  contest  court  cm- 
cemtng  the  law  was  announced  by  Hon.  H. 
W.  Ide.  It  was  as  follows:  "It  isdifficult 
to  lay  down  many  rules  In  advance  by  which 
it  shall  be  determined  whether  disputed  h&\- 
lots  should  t>e  counted  or  not.  But  two  or 
three  general  principles  seem  to  me  to  be  so 
clear  that  I  h»Te  no  hesttanpy  in  giving  my 
assent  at  this  time.  The  present  election  law 
provides  a  new  system  of  voting,  calculated 
to  secure  privacy,  personal  independence, 
and  freedom  from  party  or  IndlTldual  sur- 
veillance, and,  in  Uiis  respect,  tends  to  pro- 
mote an  independent  and  free  exercise  of  the 
elective  franchise.  It  provides  ihaX  all  the 
tickets  shall  be  printed  on  one  Edieet  of  pa- 
per, and  the  ticket  of  each  party  shall  be  in 
a  column  by  itself,  with  a  proper  heading, 
including  its  political  character.  At  the  eud 
of  each  name  a  space  is  provided  for  in  the 
shape  of  a  square,  within  which  the  voter  is 
to  indicate  his  choice  of  candidates  by  mak- 
ing a  mark  in  the  shape  of  a  X,  and  the  mak- 
ing of  any  mark  on  his  ballot  by  which  his 
ticket  can  be  ideotifled  Is  especially  prohib- 
ited. The  principal  queatione  discussed  by 
counsel,  which  we  are  asked  to  decide,  are: 
May  the  mark  prescribed  by  the  statute  be 
In  any  other  place  than  in  the  square  at  the 
left  of  the  candidate'a  name,  or  in  any  other 
style  or  form  than  the  cross  described  by  the 
statuteT  In  my  opinion,  this  mark  must  be 
substantially  where  the  atatute  says  it  shall 
be.  It  will  not  be  valid  to  put  it  at  the  bead 
of  the  ticket,  nor  at  the  right  of  the  candi- 
date's name,  nor  above  or  telow  it,  or  across 
its  face.  Tet  I  do  not  think  it  must  be  all 
within  the  square,  but  some  portion  of  It 
unu3t  be.  If  it  is  all  outside  of  the  Square, 
altliongh  only  by  a  small  distance.  It  can- 
not be  counted.  Aa  to  the  form  of  the  mark 
required  by  law,  some  little  allowance  must 
t>e  made  for  tbe  want  of  practice  with  a  pen 
or  pencil,  and  carelessness  or  haste  of  the 
voter,  or  for  poor  sight,  due  to  age,  and  to 
the  trembling  hand  of  enfeebled  nerves,  but 
the  mark  must  ronfOTm  substantially  to  that 
designated  In  the  law.  Difficulty  may  and 
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probably  will  be  encountered  when  we  com* 
to  the  inspection  of  the  ttallots,  In  determin- 
ing whether  a  ballot  iscur  la  not  In  Its  proper 
place,  or  is  lo  the  proper  fonn.  But  this  i» 
a  difficulty  inherent  In  the  very  nature  ot 
the  case,  and  cannot  be  arrived  at  by  general 
rules,  but  each  case  will  turn  to  be  deter- 
mined by  itself,  under  the  prindplea  bmlA 
enunciated." 

After  a  pait  of  the  ofltelal  ballots  were  ex- 
amined by  the  contest  court.  It  appears  that 
there  was  a  rehearlns  allowed  concerning  the- 
oonstniction  of  the  Taw,  and  *  thereupon  tl» 
court  decided  that  It  would  go  back  to  the 
beginning  of  the  count  In  the  contest,  and 
go  over  all  of  said  ballots  according  to  a 
different  rule  from  that  heretofore  governing 
them,  which  was  done. "  And  the  count  then 
proceeded,  with  the  result  that  the  contest 
court  decided  that  John  F.  Taylor  was  duly 
elected  on  the  7th  of  November,  1893,  aa 
treasurer  of  Leavenworth  county.  Tbe  en- 
tire number  of  official  ballots  cast  at  tfaa 
election  wen  disposed  of  by  the  contest  cooit 
aa  follows : 

Oonotedfor  BleaUey  wWioiit  oUeotfon . . . .  S,flSr 
Counted  for  BteaUejr  against  TarhH^  oltJeo- 

tion   SOB- 

Counted  tax  rhjior  witlumt  objeottoi  SJSS 

Counted  for  Taylor  against  Bleakley *•  objeo- 

ttoQ   on 

Baliots  objected  to.  but  not  counted  toe .... 

either  partr   SS 

Ballots  not  indteatltig  a  vote  lor  eltber  partjr.  1^ 

Total   .6.nr 

By  the  count  of  that  court,  according  to  the 
rule  of  construction  finally  adopted.  Bleak- 
ley  received  2,762  votes,  and  Taylor  2,775- 
votes,  a  plurality  of  28  votes  for  the  latter. 
Bleakley  prosecuted  his  petitltm  in  error  to- 
the  district  court,  which  reversed  the  ruling 
of  the  contest  court,  and  decided  that  Bleak* 
ley  was  duly  elected  treasurer  of  Leaven- 
worth county  on  the  7th  of  November,  1893, 
The  district  judge  (Hon.  L.  A.  Myers),  at 
the  time  of  rendering  judgment  In  favor  of 
Bleakley  aeainst  Taylor,  handed  down  the 
following  opinion  :  "I  have  given  a  careful 
consideration,  and,  I  trust,  due  weight,  t» 
the  many  authorities  cited,  as  well  as  to  the 
very  able  and  exhaustive  arguments  of  oonn- 
se)  in  this  case.  I  have  endeavored  to  fully 
consider  the  rights  of  tbe  voter,  as  well 
the  rights  of  the  parties  to  this  contention. 
Fully  appreciating  the  great  interests  at 
stake,  it  la  a  relief  to  know,  as  stated  by 
counsel,  tliat,  no  matter  what  the  result  here, 
the  supreme  court  will  be  called  upon  to 

f:Ive  its  unerring  judgment  upon  tbe  points- 
Dvolved.  There  can  be  no  question  but  that 
our  Australian  ballot  law  was  copied  bodily, 
with  hut  few  Immaterial  alterations,  fmm 
the  Iowa  law  passed  a  year  earlier.  The- 
supreme  court  of  that  state,  in  a  well-con- 
siuered  opinion  [W^ittam  v.  Zaharik.  69  N. 
W.  Rep.  67},  has  given  Its  Interpretation 
that  law.  I  oelleve  that  interpretation  is  the 
riglit  one.  To  hold  otherwise  would,  in  my 
judgment,  defeat  the  main  purpose  of  the 
law  itself.  And  this  view  is,  as  appears  to 
me,  upheld,  in  the  main,  by  the  weight  of 
decisions  in  other  states.  Our  own  supremo 
court,  in  Boyd  r.  MHU,  58  Kan.  694.  26  L. 
K.  A.  486,  while  holding  Ui«t  a  mistake  om 
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the  part  of  the  officer  famishing  the  balloti 
•bonld  not  operate  to  the  prejudice  of  the 
honest  voter,  ffo  further,  and  say  they  do 
not  decide  that  any  of  the  provlsiona  of  the 
law  may  be  disregarded,  or  that  any  officer 
may  escape  liabllUy  to  punishment  for  vio- 
lating aoy  of  its  provisiraiB.  Our  supreme 
court,  following  an  unbroken  line  of  decis- 
ions, drawfl  a  marked  distinction  between  a 
disregard  of  the  law  on  the  part  of  the  voter, 
and  an  honest  mistake  on  the  part  of  on  elec- 
tion officer.  Construing  the  different  sections 
of  the  act  preseriblnK  the  form  of  ballot  to 
be  prepared  and  furnished,  the  directions  to 
be  printed  on  such  ballot  for  the  guidance  of 
the  voter,  'that  he  shall  make  a  cross-mark 
In  the  square  to  the  left  of  the  name  of  the 
candidate  for  whom  be  wishes  to  vote,'  to- 
gether with  the  plain  provision  in  section 
Ss  that  the  voter,  'on  receipt  of  hia  ballot, 
shall  prepare  the  same  by  making  In  the  sp- 
propriate  margin  or  place  a  cross  to  the  left 
of  ue  name  of  the  candidate  of  his  choice,* 
I  can  come  to  no  other  conclualon  than  that 
the  law  means  that  the  cross  must  be  made 
substantially^  la  or  upon  the  square.  The 
furUier  provision  In  section  35  that,  'If  the 
voter  fails  to  mark  the  ballot,  as  required 
1^  other  seetlcma  of  this  act,  hIa  ballot  shall 
not  be  counted,'  makes  tills  leqairement 
mandatory.  As  to  tiie  other  points  raised : 
First  I  think  the  law  Is  constitutional,  not- 
withstanding the  forcible  and  ingenious  ar- 
gument of  counsel  for  the  contestee.  Second. 
The  official  ballots  put  In  evidence  fully 
prove,  If  inoof  were  necessary,  that  the  con- 
teatOT  was  regularly  nominated,  and  that  his 
name  was  properly  on  the  ballots.  .Third. 
The  act  of  a  j^ge  of  the  election  In  writing 
his  name,  instead  of  his  initials,  upon  the 
ballot,  would  not  Invalidate  such  ballot,  un- 
less done  at  the  request  of  the  voter,  or  as  an 
IdentifyingordistiDguishing mark.  Fourth. 
Ballots  voted  at  one  precinct  which  had  been 
prepared  for  another  would  not  be  void, 
whm  the  same  had  been  prepared  and  fur- 
nished by  the  proper  officer  by  mistake,  and 
without  collusion  or  fraud.  In  arriving  at 
these  conclusioDB,  I  am  not  unmindful  of  the 
high  character  and  great  ability  of  the  gentle- 
men composing  the  contest  court ;  and,  from 
their  earlier  mllngs,  I  venture  to  believe 
tbat,  if  they  had  had  the  Iowa  decision  be- 
fore them,  they  would  have  concurred  In  the 
▼lews  here  expressed.  The  judgment  of  the 
contest  court  Is  reversed." 

Section  14  of  said  chapter  78,  Bess.  Laws 
1893.  reads,  in  part :  "The  party  appellation 
or  title  shall  t>e  printed  In  capital  letters,  not 
less  than  one  fourth  of  an  inch  In  height,  imd 
Immediately  below  such  party  appellation  or 
title  shall  be  printed  the  following  state- 
ment :  Electors  will  make  a'cross  mark  thus, 
(X)  in  the  square  at  the  left  of  the  name  of 
^e  candidate  for  whom  they  wish  to  vote." 
Section  10  baa  the  following :  "  For  all  elec- 
tions to  which  tbis  act  applies  the  county 
derks  In  tbetr  respective  countin  shall  have 
charge  of  the  printing  of  the  ballots  for  all 

Sneral  elections,  and  shall  furnish  them  to 
!  judges  of  such  elections." 
The  official  ballots  furnished  to  the  voters 
of  Leavenworth  oonnty  at  tiie  November  elec  • 
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tlon  tat  1698  had  the  following  wi>rdB  plainly 
printed  at  the  top  of  each  ballot :  "Electors 
will  make  a  cross-mark,  thus,  (X)  in  the 
square  at  the  left  of  the  name  of  the  candi- 
date for  whom  they  wish  to  vote. "  At  t^e 
left  of  the  name  of  each  candidate  appointed 
on  the  official  ballot  was  a  square  □  for  the 
electors  to  mark  a  cross,  thus,  (X)  therein. 

The  first  part  of  section  33  is  as  follows : 
"On  receipt  of  his  ballot,  the  vote  shall 
forthwith,  and  without  leaving  the  Inclosed 
place,  retire  alone  to  one  of  the  voting 
booths  so  provided,  and  shall  prepare  his 
ballot  by  making  In  the  appropriate  mareln 
or  place  a  cross  (X)  to  the  left  of  the  name 
of  the  candidate  of  his  choice  for  each  office  to 
be  ^lled,  or  by  writing  in  the  name  of  the 
candidate  of  his  choice  In  a  blank  space  on 
said  ticket,  making  a  cross  (x)  to  the  left 
thereof."  The  first  part  of  section  36  reads: 
"If  a  voter  marks  more  names  than  there  are 
persona  to  be  elected  to  an  office,  or  fails  to 
mark  the  ballot  as  required  by  other  section 
of  this  act,  or  if  for  any  reason  it  la  im- 
possible to  determine  ttie  voter's  choice  for 
an  office  to  be  filled,  his  ballot  shall  not  be 
counted  for  such  office."  Section  38  reads, 
in  part,  thus :  "  Any  voter  who  may  declare 
upon  oath  that  he  cannot  read  the  English 
language,  or  that  by  reason  of  anv  physical 
diSHollTty,  he  Is  unable  to  mark  his  ballot, 
shall,  upon  request,  be  assisted  In  marking 
his  ballot  by  two  of  the  election  officers  of 
different  political  parties,  tobeselected  from 
the  judges  and  clerks  of  the  precinct  In  which 
they  are  to  act,  to  be  designated  by  the  j  udges 
of  election  of  each  precinct  at  the  opening  of 
the  polls.  Such  officer  shall  mark  the  ballot 
as  directed  by  the  voter  and  shall  thereafter 
give  no  information  regarding  the  same." 

Taylor  excepted  to  the  rulings  of  flu  oaaxt, 
and  brings  the  case  here. 

Mtwtrt.  Robert  Croaier.  Fsnlon*  Fen- 
Ion,  L.  B.  Wheat,  8.  E.  Wheat,  and  J. 
H.  Aiwoodi  for  plaintiff  in  error. 

Maara.  Imdton  Bakevb  W.  A.  Porter, 
and  William  C.  Hook*  for  defendant  In  e>^ 
ror: 

Partldpatioo  In  the  elective  franchise  is  a 
privilege,  rather  than  a  right,  and  It  is  granted 
or  denied  upon  grounds  of  general  policy. 

Oooley,  Const.  Um.  g  689;  Blair  v.  Ridge- 
tv,  41  Ho.  68,  97  Am.  Dec.  34S. 

Whittam  V.  Zahorik  (Iowa)  69  N.  W.  Rep. 
67,  says:  "It  Is  within  the  power  of  the  genend 
assembly  to  prescribe  regulations  which  the 
voter  must  follow  in  preparing  his  ballot,  and 
those  provided  for  In  the  statute  under  con- 
sideration are  reasonable,  and  abundant  pro- 
vision Is  made  to  enable  the  voter  to  know  and 
follow  them.  We  conclude  that  a  ballot 
which  is  not  marked  with  a  cross  or  crosses 
made  Bubstsntially  thus,  "X.^aod  placed  sub- 
stantially within  Ibe  circle  or  square  or  squares 
printed  at  the  places  designated,  should  not 
be  rounted. 

Purvin  V.  Wimbtrg,  IB  L.  R.  A.  775,  ISO 
lod.  661:  Beehtd  v.  AWn,  184  Ind.  193;  Sego 
V.  Stoddard,  88  L.  R.  A.  468,  186  Ind.  297; 
Sa  Vote  Marka.  17  a  I.  812;  Be  Ballot  Markt^ 
18  R  I.  — ;  U.  S.  Gen.  Dig.  1898,  p.  3386: 
LtnMrmm  t.  ManUtm  Cbunly  CawMmert,  19 

Digitized  by  Google 


EuiaU  SOPBCMS  COUBT. 


Am., 


L.  R  A.  171, 94  Mich.  497;  8tata  r.  Bimea.  15 
L,  a  A.  740,  S4  Neb.  116;  Jl^^  t.  Otbame, 
ISLu  R  6&1.  flO  Conn. 544;  Bogdr.  MiUM.SS 
L.  R  A  460,  6S  Eao.  SM;  State  v.  Sapen, 

Sows)  Sept.  29,  1894;  Curran  t.  Clayton,  86 
[e.42. 

Horton.  Ok.  J.,  ddtvcnd  the  oploion  of 
the  court : 

Tbe  coDtentloD  In  this  case  Is  over  the  con- 
struction of  tbe  followine  proTlsion  of  sec- 
tion 26,  chapter  78.  Bess.  Laws  1898 :  "If  a 
voter  .  .  .  fails  to  mark  tbe  ballot  as 
required  b7  other  section  of  this  act  .  .  . 
his  ballot  shall  oot  be  counted  for  such 
office," — In  coonection  with  the  other  sectioos 
of  that  act.  The  cootest  court  found  .that 
Taylor  had  received  2,776  votes,  and  Bleak- 
ley,  3,753,  giving  Taylor  a  majority  of 
twenty-thiee  votes.  There  wers  sufficient 
ballots  counted  b^  the  contest  court  for  Tay- 
lor, after  deducting  similar  ballots  counted 
for  Bleakley,  where  the  cross  (X)  or  mark 
of  the  voter  was  entirely  outside  of  the  de- 
signated square  or  place  at  the  left  of  his 
name,  to  change  the  result  declared  by  that 
oonrt.   The  district  court  ruled  that  the  re- 

Siirement  of  section  36  waa  mandatory,  and 
erefore  refused  to  count  the  ballots  In 
which  the  cross  (X)  or  the  mark  of  the  voter 
was  entirely  outside  of  the  designated  place. 
This  ruling  is  complained  of. 

It  is  insisted  that  the  provision  Is  directory 
only,  and  that.  If  the  purpose  of  the  voter 
can  be  ascertained  with  reasonable  certainty 
from  the  ballot  cast  by  him,  effect  should  be 
given  to  it.  Unquestionably,  prior  to  the 
passage  of  chapter  78  by  tbe  Legislature  of 
1893,  tbe  rule  that  tbe  Intent  of  the  voter, 
as  evidenced  by  his  ballot,  is  controlling  in 
the  count  thereof,  wa9.  by  a  long  course  of 
Judicial  determination,  firmly  imbedded  in 
^»  Jurisprudence  of  this  state.  Jonei  v. 
BtaU,  1  Kan.  878;  GiUeland  v.  Schuyler,  9 
Ean,  669 ;  Wilds  v.  Stale  Board  of  Canvanert, 
60  Ean.  147.  But  the  legislature  of  1898 
adopted  what  Is  known  as  the  "Australian 
Ballot  System."  The  enactment  of  that  stat- 
ute was  designed  to  inaugurate  an  important 
departure  from  the  mode  of  voting  and  count- 
ing voles  which  had  existed  tn  this  state 
pitor  to  its  passage.  If  the  legislature  In- 
tended to  say  that  a  ballot  whicb  had  failed 
to  accord  with  certain  specifically  enumerated 
requirements  on  the  part  of  tbe  voter  could 
not  be  counted,  the  purpose  of  the  legisla- 
ture, Irrespective  of  all  considerations  aa  to 
the  intent  or  effect  of  such  failure,  if  not 
unconstitutional,  cannot  be  disregarded  by 
courts.  If  the  statute  Is  harsh  In  Its  terms, 
the  remedy  is  with  the  legislature.  Our 
statute  was  taken  almost  bodily  from  the 
Iowa  law.  Tbe  supreme  court  of  that  state 
has  recently  passed  upon  the  pivotal  ques- 
tion involved  In  this  case.  Mhittam  v. 
Zdhorik  (Iowa)  69  N.  W.  Rep.  67.  That 
court  ruled  "that  ballots  not  marked  with  a 
cross  in  any  circle  or  square  should  not  be 
counted."  That  decision  was  followed  In 
StaU  V.  Eagen  (Iowa)  60  N.  W.  Rep.  108. 
Bee  also,  the  following  cases:  Lindstrom  v. 
ManUtee  County  OanveUMn,  94  Mich.  407, 
19  L.  H.  A.  171 ;  8lat»  T.  BumU,  64  Neb. 
28  L.  R  A 


1 116.  15  L.  R  A.  740;  FOnin  t.  Wim^, 
1 130  Ind.  661,  15  L.  R  A.  775:  Cvrran  v. 
'  OTaytoH,  86  Me.  48 ;  BeekUt  t.  AJbin.  134  Ind. 
'  m  .  Seffo  V.  StodOard^  1S6  Lid.  297.  S3  I. 
R  A.  468;  Be  Vote  Marke,  17  R  I.  818;  Be 

Ballot  Marke,  18  R.  I.   :  Ffetde  r.  Oe- 

borne,  00  Conn.  544,  18  L.  R  A.  661.  Is 
htrtin  V.  Wimberg,  evpra.  ft  ia  obsnved : 
"If  a  statute  expressly  declares  anv  particu- 
lar act  to  be  essential  to  the  validity  of  an 
election,  or  that  Its  omisaion  shall  render 
the  election  void,  the  courts,  whose  duty  it 
is  to  enforce  the  law  as  tiiey  find  it,  must  to 
hold,  whether  the  particular  act  in  question 
goes  to  the  merits,  or  affects  the  result  of 
Uie  election,  or  not;  (or  such  a  statute  is 
mandatorr,  and  the  court  cannot  enter  into 
the  question  of  its  policy.  In  this  instance 
It  has  declared  Uiat  tbe  mode  hj  which  the 
elector  shall  express  his  dioice  shall  be  by 
stamping  oertaiD  designated  squares  on  the 
ballot.  There  Is  nothing  unreasonable  in 
the  requirement,  and  it  is  simple  and  easily 
understood.  Furthermore,  if  he  Is  illiterate 
or  la  in  doubt  tbe  law  makes  ample  provision 
for  his  aid.  If  he  does  not  choose  to  indi- 
cate his  dioioe  In  the  manner  preaoibed  by 
law,  be  cannot  complain  If  his  ballot  is  not 
counted.  Kirk  v.  Wieade,  46  Cei.  S99.  If 
we  hold  this  statute  to  be  directoi7  only, 
and  not  mandatory,  we  are  left  entirely  wldi- 
out  any  fixed  rule  by  which  tbe  offlicera  of 
election  are  to  be  guided  in  counting  the 
ballots."  In  Gurran  v.  (Xaytom^  eupra,  it 
was  decided  that  under  the  statute  of  Maioe 
giving  the  voter  a  clear  opportunity  to  des 
%uate  by  a  cross -mark  (X)  his  idioloe  of 
candidates,  tbe  place  and  method  of  oiarfciog 
tbe  ballot  being  regulated  and  defined  In  the 
statute,  ballots  defectively  and  illegally 
marked  should  be  rejected.  Tbe  provision 
of  chapter  78,  requiring  the  voter  to  make  a 
cross-mark  (X)  to  the  left  of  the  name  of  the 
candidate  of  his  choice  tot  the  tuttlce  to  be 
filled,  was  construed  by  the  bouse  of  rewe- 
scDtatlves  of  tbe  state  at  its  late  session. 
Id  tbe  contest  brought  hy  W.  M.  Otenn  v. 
0.  S.  Wightman,  claiming  to  have  been  leg- 
ally elected  representative  from  Greeley 
county,  a  written  report  was  filed  by  the 
election  committee.  From  that  report  we 
take  the  following  excerpt:  "After  a  vot 
careful  consideration  ai  the  'Australian  Bal- 
lot Law, '  and  an  exhaustive  examination  of 
the  authorities  of  this  and  other  states  con- 
struing its  provisions,  your  committee  has 
reached  the  unanimous  conclusion  that  none 
of  the  ballots  [those  in  dispute]  should  have 
lieen  counted  tar  either  candidate.  The  great 
Innovation  upon  the  prior  law  made  by  the 
Australian  law  Is  that  the  intention  of  tbe 
voter  shall  he  ascertained  by  an  applicatioo 
to  tbe  ballot  of  the  directions  contained  la 
tbe  statute,  and  tbe  provisions-of  our  statute 
directing  the  manner  in  which  tbe  voter  shall 
express  his  dioice  are  mandatory.  Another 
object  of  the  law  Is  to  prevent  tbe  putting 
upon  the  ballot  by  the  voter,  or  any  other 
person,  any  mark,  save  and  except  the  cross  in 
the  proper  space,  which  will  designate  that 
ballot  from  any  other  ballot  cast.  Should 
tbe  door  be  open  to  permit  tbe  counting  of 
ballots  containing  any  other  than  tbe  marks 
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permitted  by  the  statute,  it  would  enahle 
persona  who  had  bargained  for  votes  to 
agree  upon  a  dfBtingujshing  mark  whereby 
It  could  be  determined,  by  a  mere  inspection 
of  Uie  ballot,  whether  or  not  the  voter  had 
cairied  eut  his  part  of  the  contract,  thereby 
thwarting  one  of  the  main  objects  of  the  law. 
The  report  of  the  election  committee  was 
adopted  by  the  bouse  without  dissent,  the 
memberahtp  of  which  contained  over  forty 
persons  who  were  members  of  the  Legislature 
of  1898  which  enacted  chapter  78.  In  Boyd 
T.  SHUm,  68  Kan.  6M,  80  L.  R.  A.  486^  where 
all  the  ballots  used  the  voters  of  one  town- 
diip  were  printed  on  colored  paper  instead 
of  white,  ttita  court  ruled  that  the  ballots 
were  properly  counted,  but  remarked,  "They 
were  furnished  by  the  judges  to  the  voters, 
and  were  the  only  tMllots  furnished  to  or 
used  by  any  voter  at  the  voting  place,  and 
therefore  the  color  of  the  ballots  was  not  sut- 
flcient  to  prevent  the  counting  thereof,"  and 
added :  "The  secrecy  of  the  ballot  has  been 
in  no  wise  impaired.  The  voters  themselves 
have  manifested  no  disposition  to  disregard 
the  law,  and  It  may  be  fairly  Inferred  that 
the  use  of  the  colored  ballots  was  an  lioueat 
mistake  on  tbe  part  of  the  judges  of  the  elec- 
tion. Had  a  part  of  tbe  nllots  been  white, 
and  a  part  colored,  so  aa  to  afford  some 
grounds  for  identification  of  the  votes  cast 
by  tbe  individual  electors,  a  different  ques- 
tion would  be  presented.  lo  considering  tbe 
Btetute,  we  are  to  keep  steadily  in  mind  the 
evident  purpose  of  the  legislature  in  Its 
enactment  It  li  plain  that  among  tbe  most 
prominent  ends  sought  to  be  attained  was 
that  of  absolute  secrecy.  Any  mark  or  dis- 
tinguishing feature  on  the  ballote  which 
would  enable  a  person  other  than  the  voter 
himself  to  ideotffy  the  ballot,  and  find  out 
how  the  elector  had  voted,  was  intended  lo 
be  strictly  prohibited.  By  this  decision  we 
do  not  intend  to  say  that  any  of  the  provis- 
ions of  the  law  may  be  disregarded,  or  that 
any  officer  may  escape  liability  to  punish- 
ment for  violating  any  of  ite  provisions." 

As  sustaining  the  final  ruling  of  the  con- 
test court,  our  attention  is  called  to  CoUman 
T.  QemH,  14  Fa.  Co.  Ct.  Rep.  578;  Johnton 
T.  Goiruma  Village  Canvattera^  101  Mich.  187 ; 
State  V.  RuateU,  84  Neb.  116,  16  L.  R.  A. 
740 ;  Sjmrgin  v.  ThomjMm,  87  Neb.  89.  The 
QAeman  Que  was  decided  by  an  inferior 
court,  but  follows  the  decision  of  Woodward 
V.  Sartotu.  L.  R.  10  0.  P.  783.  In  that  case 
tbe  statute  referred  to  differs  from  ours. 
Lord  Coleridge,  in  the  opinion,  said  :  "The 
second  section  enacts,  as  to  what  the  voter 
shall  do,  that  'the  voter,  having  secretly 
marked  his  vote  on  the  paper,  and  folded  ft 
up  BO  as  to  conceal  his  vote,  shall  place  It 
in  an  Inclosed  box. '  This  Is  all  that  is  said 
In  the  body  of  the  act  about  what  the  voter 
shall  do  with  the  ballot  paper.  Tliat  which 
is  absolute,  therefore,  is  that  the  voter  sbaU 
mark  his  paper  secretly.  How  he  shall  mark 
it  is  in  the  directory  part  of  the  stetate." 
Tbe  cases  of  8lat»  t.  RumU.  and  Sjmrffin  v. 
Thompaon,  tupra,  were  decided  by  the  su 
preme  court  of  Nebraska.  The  slatute  of 
that  state  does  not  provide,  if  the  ballot  is 
not  marked  as  requlxed.  It  shall  not  be 
9RU  R.  A. 
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counted.  That  stetuto  has  the  provision  that 
"when  a  ballot  is  sufficiently  plain  to  gatlier 
therefrom  a  part  of  the  voter's  intention,  that 
it  shall  be  the  duty  of  the  judges  of  election 
to  count  such  part."  Fos^  J.,  in  referring 
to  that  provision,  observed :  "It  may  be,  aa 
contended  by  respondents'  counsel,  that  the 
proviso  in  the  last  section  was  Intended  to- 
apply  only  to  ballote  otherwise  regular,  but 
on  which  the  voter  has  failed,  through  neg- 
ligence, illiteracy,  or  other  cause,  to  clearly 
express  his  intention  as  to  every  office  Bameff 
thereon.  The  inferenoe  Is  strong,  however, 
from  the  language  of  the  severaf  sections  to 
which  reference  has  been  made,  that  the  leg- 
islature, by  declaring  a  limited  number  of 
provisions  to  be  mandatory,  and  a  compl  iaoce 
therewith  essential  to  a  legal  ballot,  intended- 
the  other  provisions  as  diret^ry  only."  John- 
ton  T.  CaenoBia  Villtm  Oanixutera,  supra, 
gives  some  support  to  the  rule  adopted  by  the- 
contest  court  in  flnallv  counting  the  ballote, 
but  even  that  case  differs  from  this.  In  that 
case  the  official  ballot  conteined  the  name  of 
but  one  candidate  for  each  office.  A  number 
of  ballote  voted  were  not  marked  in  any  man- 
ner. The  court  mled  that,  in  the  absence  of 
names  of  opposing  candidates  on  the  tmllot, 
those  refeircd  to  diould  be  counted.  An  ex- 
amination of  the  various  decisions  construing 
tbe  Australian  ballot  law,  adopted  by  so- 
many  states  of  the  Union,  shows  that  the  cur- 
rent and  great  weight  of  authority  in  this- 
country  supporto  the  construction  adopted  by 
the  Iowa  and  Maine  courts... 

It  is  next  Insisted,  if  the  provisions  of  sec- 
tions 89  and  26,  referred  to.  are  nuodatory, 
tliat  the  statute  is  in  conQict  with  section  1, 
article  4,  of  the  Constitution,  which  ordains 
that  "all  elections  by  the  people  shall  be  by 
ballot,  and  all  elections  by  tbe  legislature- 
shall  be  viva  eoM."  It  Is  conceded  that  the 
word  "ballot"  means  "a  bit  of  paper  having 
printed  or  written  thereon  the  designation  or 
an  office,  and  the  name  of  a  person  to  fill  It, 
and  that  the  person  casting  ft  has  a  right  to 
do  so  In  ab»>lute  secrecy."  The  cardinal 
features  of  chapter  76  are  two;  First,  an 
arrangement  for  polling  by  which  compul- 
sory secrecy  of  voting  is  secured;  second,  an 
official  ballot,  containing  the  names  of  all 
candidates,  printed  and  disbibuted  under  of- 
ficial authority.  The  act  compels  a  vote  by 
ballot,  and  atwolute  secrecy.  The  marking- 
of  the  vote  in  seclusion,  and  in  such  a  uni- 
form way  as  not  to  be  readily  used  for  Iden- 
tification, reaches  effectively  a  great  class 
of  evils,  including  violence.  Intimidation, 
l)ribery,  and  corrupt  practices,  dictation  by 
employers  or  organizations,  the  fear  of  ridi- 
cule and  dislike,  or  of  social  or  commercial- 
injury, — all  coercive  and  improper  influeuce, 
of  every  sort,  depending  on  a  knowledge  of 
the  voter's  political  action.  Voting  accord- 
ing to  a  bargain  or  understanding  is  espe- 
cially aimed  at.  No  man  has  ever  placed 
his  money  corruptly  without  satisfying  him- 
self that  the  vote  was  oast  according  to  the 
agreement,  or.  in  a  phrase  which  has  oecome 
only  too  common  in  elections,  without  proof 
that  "the  goods  were  delivered;"  and  when 
there  is  to  ne  no  proof  by  any  distinguishing 
marlE,  sign,  m  otherwise,  but  the  wwd  of  the- 
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In-tbe  taker  (who  mar  have  received  thrioa 
tbe  Bom  to  vote  for  the  briber's  opponeot) , 
It  ti  Idle  to  place  any  trust  In  sach  a  use  of 
money.  Wigmore,  Australian  Ballot  System, 
52.  A  ballot  oueht  to  be  cast  by  the  roter 
tntelligcatly  ancT  thoughtfully.  If  go  cast, 
there  is  no  trouble  in  complying  with  the 

f>rovisions  of  chapter  78.  If  a  person  ii  fl- 
Eterate  or  physically  disabled,  he  may  have 
aaaistants  to  mark  his  ballot.  No  one  is  dis- 
franchised by  the  act,  nor  are  the  imrl^ons 
conoeratog  toe  marking  ot  tbe  ballot  diffi- 
cult to  understand.  The  legfalstare,  within 
tbe  terms  of  the  constitution,  may  adopt  such 
reasonable  regulatioos  and  restrictions  for  tbe 
exercise  of  tlie  elective  franchise  as  may  be 
deemed  necessary  to  prevent  Intimidation, 
bribery,  and  fraud.  |ffOvided  the  roting  be 
by  ballot,  and  tbe  posoo  casting  the  vote 
may  do  bo  in  secrecy.  Oarran  v.  Clayton, 
Whittam  T.  Zahorik,  and  Partin  v.  Wiri^ierg, 
end  Boyd  t.  Mm,  tupra;  Stair  v.  Sidgdg,  41 


Ifo.  88,  97  Am.  Dec.  848.  We  do  not  think 
tliat  the  provisions  of  diaoter  78,  Tcferred  to. 
even  if  mandat<«y,  ocmfiict  in  aoj  way  with 
tlie  fx)DStttutlon. 

Fioally.  it  Is  Insisted  that  tbe  diatrid 
court,  after  reaching  tlie  oonclusioa  it  did 
concerning  tbe  counting  of  the  ballots^ 
should  have  seot  ttie  case  back  to  tbe  oonteai 
court  for  a  new  trial,  and  not  rendered  final 
judgment.  The  case  as  preeeated  to  tiiis 
court.  Is  upon  admitted  facta.  Tba  ballocs 
in  dispute  are  truly  copied  is  the  leocmL 
Ttie  case  Is  before  us  in  the  nature  of  an 
agreed  statement  of  facts.  This  court  la 
able,  from  the  examination  irf  tbe  admitted 
facts,  to  direct  the  judgment.  There  ap- 
pears no  necessity  for  reconvening  the  contest 
court.  T7U  counting  of  tlu  baUotM  bg  the  Dim- 
triet  OouH  u  approwid,  and  Ms  judgmaat  ^ 
thai  court  afirmed. 

All  the  Justices  ouicnr. 


MARYLAND  COURT  OP  APPEAIA 


BALTIMORE  &  OHIO  R  CO.,  Appt., 
e. 

Richard  W.  CAIN. 


The  arrest  of  »  dleorderlj'  _ 
without  »  wamurt  by  an  odeer  who  was 
waltlnir  at  the  depot  toe  that  purpose  In  response 
to  A  tel^ram  from  the  conductor  who  pointed 
out  the  paweoser  as  tbe  party  to  be  arrested.  Is 
not  UDlavf  111  because  made  without  a  warrant 
and  forao  oflenssnotoommtttedwltUnthSTlew 
of  titeoffleer. 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Howanl  County  in 
fsTor  of  plaintiff  in  so  action  brought  to  re- 
cover damages  for  alleged  false  imprisonment. 
Sevened. 
The  facts  are  stated  in  die  opinion. 
Mes»r$.  John  X.  Cowen*  W*  Irvine 
Grose,  and  Oeorg*  Dobbin  Pennlmn* 
for  appellant: 

To  constitute  the  injury  of  false  Imprison- 
ment there  are  two  points  requisite:  (1)  the 
detention  of  the  person;  and  (8)  the  unlawful- 
ness of  such  detention. 
8  Chilly's  Bl.  'ISS. 

Nothing  appearing  to  tbe  contrary.  It  must 
be  presumed  that  the  arrest  was  lawfully  made. 

Kane  v.  iitaU.  70  Md.  051. 

To  hold  a  corporation  liable  for  a  tortious 
«ct  committed  by  its  agent,  the  act  must  be 


r  NOTB.— FOr  master^  llabUlty  on  aoeonnt  of  a 
wronpful  arrest  bj  his  servant,  see  Hulligao  v. 
New  York  ft  R,  B.  B.  Oo.  (K.  Y.)  U  L.  B.  A.  m.  and 
nott;  Palmerl  t.  Ifanbatlan  B.  Oo.  (N.  TJ  U  1^  B. 

A.m 

For  arrest  without  warrant,  see  State  v.  Hunter, 
<N.  C)  b  Ii.  B.  A.  flSB,  and  no(«;  Burrooffhs  v.  Bast- 
mao  <Uloh.)MUB.A.fl69i  OabeU  v.  AnuM  (Tex.) 
S  L.  B.  A.  ST. 
"ft  L.  R.  A. 


done  bf  its  express  precedent  authority  or  be 
ratified  and  adopted  by  It,  and  tbe  power  to 
do  the  tortious  act  oannot  he  fanpUed  in  the 
•g*nt. 

Wliere  the  master,  under  tlie  oircumstaooei, 
would  not  himself  have  power  to  order  the  ar 
rest,  no  iueh  authority  can  he  Implied  in  the 
BgenL 

i^mtton  T.  ZoMim  4  &  IF.  &  On  L.  R  8  Q. 
B.  684. 

In  this  case  the  railroad  company  had  no 
power  to  order  Cain's  arrest  wuhout  a  war- 
nat,  and  the  authority  in  the  agent  to  ordo- 
such  an  arrest,  and  thereby  faiciclentally  bind 
the  company  for  the  ccmsequeaoes,  cannot  be 
Implied. 

Garter  v.  Hmm  Maeh.  Co,  51  Md.  890.  84 
AoL  Rep.  811. 

The  oondnetor  did  not  commit  any  orot 
acts  as  against  Calr  until  he  was  arrnted  in 
the  Washington  depot,  and  if  Cain  was  then 
drunk  and  disorderly  bis  arrest  was  warranted 
by  his  condition  and  conduct  and  there  was 
no  liaUlity  for  this  arrest  on  the  psrt  of  the 
railroad  company. 

Taaffa  v.  5(«nn,  11  Ho.  App.  S14. 

Mmr*.  John  6.  Rogoro  and  J.  S.  New- 
nmn  also  for  appellant. 

Meium.  Alexaioder  Kilfonr  and  Jo— ph 
D.  XeOoire  for  appellee 

VeShnnT'.  J.,  dellvend  Uie  opinion  of 

lihe  court: 

This  is  an  action  of  tre^wsa  for  &lae  Im- 
prisonment. Thedeclaratitm^legee,  In  sub- 
stance, thst  the  plaintiff  was  a  passenger 
upon  one  of  the  cars  of  tlw  defendant :  that  be 
was  received  as  such  passenger  at  Washing- 
ton Grove  station,  for  the  purpose  of  beinj; 
carried  from  that  place  to  Washiagton  citv, 
and  that  It  thereupon  became  the  duty  of  ue 
defendant  to  carry  the  plaintiff  safely  to  his 
destination ;  yet  the  defendant  did  not  cany 
the  plaintiff  safely  to  Wasbioi;ton.  but  In- 
stead thereof,  when  the  oar  oonveylng  the 
plaintiff  leeched  the  depot  of  the  defendaat 


Digitized  by 


Google 


1895.  Baltihobb  &  O 

Id  said  city,  the  defendant,  by  tts  agents  and 
wrrants,  tissaulted  and  beattbe  plaintiff,  and 
forced  him  to  go  from  said  car  and  depot 
into  the  public  street,  and  gave  bim  into  the 
-eiutody  of  a  police  officer,  who  took  him  to 
«  police  BtatioD,  and  caused  the  plaintiff  to 
be  there  ImpriBonecl,  without  any  probable 
■cause,  for  the  space  of  two  hours,  whereby 
be  was  greatly  braised,  hurt,  and  injured. 
The  defendant  pleaded  not  guilty.  During 
-the  orogress  of  the  trial,  which  resulted  In  a 
Twdlct  and  judgment  for  the  plaintiff,  four 
exceptions  were  reserved,  and  the  defendant 
then  took  a  pending  appeal. 

There  is,  as  might  be  expected,  and  as  la 
usual  in  cases  of  this  character,  somediamet- 
Ticaily  conflicting  testimony  respecting  a 
portion  of  the  material  facts;  but  only  so 
much  of  this  as  Is  necessaiy  to  give  appre- 
bension  of  the  legal  principles  involved  need 
4>e  alluded  to  or  stated.  It  Is  not  disputed 
either  side  that  early  on  Sunday  morning, 
August  21,  1893,  the  plaintiff  and  three  com- 
panions drove  to  a  camp  meeting  held  at 
Washington  Grove,  in  Monteomery  county, 
«nd  that,  shortly  after  reacbfng  the  ground, 
they,  together  with  several  others,  went  to 
the  railroad  station  near  by,  and  the  four, 
namely,  the  plaintiff  and  three  othen  by  the 
name  of  Watkins,  took  pasaan  on  the  cars  of 
tile  defendant  for  the^eity  of  Waahington,  in 
the  District  of  Columbia.  Tbey  entered  the 
ladies'  car,  and  from  this  point  the  conSict- 
iog  statements  of  the  witnesses  begin.  Ac- 
cording to  the  plaintiff's  evidence,  these  four 
parties  demeaned  themselves  in  the  car  with 
perfect  propriety  until  the  conductor  charged 
•one  of  them  (Robert  Wstkins)  with  smoking. 
Watkins  denied  the  accusation,  and  some 
irords  followed,  whereiipon  the  conductor 
threatened  to  put  Watkins  off  the  train.  The 
plaintiff  then  told  the  conductor  that  he  (the 
•conductor)  would  go  off  too  if  he  put  Wat- 
kins off  for  nothing.  After  further  words, 
the  conductor  said  he  would  have  the  party 
«rrested  when  they  got  to  Washington,  and. 
Just  as  the  plaintiff  stepped  off  the  train  in 
the  depot  at  Washington,  he  was  arrested  by 
«  police  officer,  to  whom  the  conductor,  then 
standing  by  and  pointing  to  the  olaintiff  and 
the  elder  Watkins.  said,  "These  are  the  men." 
They  were  taken  to  the  police  station,  and 
«fter  having  given  their  watches  and  effects  as 
bail,  and  after  havlnc  been  In  custody  fifteen 
■OT  twenty  minutes,  they  were  released.  The 
•conductor  anpeared  against  them  at  the  sta- 
tion botise.  The  plaintiff  himself  tcMlOed 
that "  the  police  fined  them  five  dollars  apiece, 
«nd  he  left  his  watch  as  security,  and  after- 
'Wards  produced  the  money  and  got  the 
watch."  Upon  the  part  of  the  defendant  it 
was  proved  by  a  number  of  witnesses,  some 
of  whom  were  passengers  on  the  same  train 
<»f  Cirs,  that  the  conduct  of  the  plaintiff  and 
his  three  companions  was  most  disgraceful, 
shocking,  and  disorderly  from  the  time  they 
feached  the  camp- meeting  ground  until  they 
arrived  In  Waahington.  'niey  were  drank 
before  boarding  the  train,  and,  as  stated  by 
one  of  the  witnesses,  "It  was  not  decent  for 
them  to  be  where  there  were  ladies ;"  and 
-when  they  were  remonstrated  with,  and  re- 
quested to  desist  from  using  profane  lan- 
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goage  in  the  presence  of  ladles,  they  all,  In- 
cluding the  plaintiff.  In  loud  and  boisterous 
tones,  reolicd  by  saying,  "Ood  damn  the  la- 
dies." The  defendant  further  proved  that, 
after  these  men  entered  the  ladies'  car,  they 
cursed  and  swore  and  druik  liquor  openly, 
and  that  one  of  tbem  was  smoking ;  that  the 
conductor  expostulated  with  them,  and  urged 
them  to  be  quiet  or  to  go  into  the  smoking 
car,  whore  they  could  drink  and  smoke  as 
much  as  they  pleased ;  that  they  said  they 
had  paid  their  fares,  and  would  ride  where 
it  suited  tbem.  The  eonduotor  again  ap- 
pealed to  tbem  to  be  orderly,  m  be  would  be 
obliged  to  put  them  off  the  car;  whereupon 
the  plaintiff  replied:  "If  you  put  him  off 
[meaning  Watkms,  who  wassmoKingJ,  you 
will  have  to  go  too."  It  was  further  proved 
that  numerous  complaints  were  made  by 
ladies  and  gentlemen  about  the  conduct  ot 
these  four  men,  and  that  one  lady  left  tiie 
car,  and  went  into  the  forward  car.  After- 
wards other  ladies  who  got  on  the  train  at 
other  stations  were  put  m  the  forward  car, 
because  it  was  not  nt  for  them  to  enter  the 
one  where  the  men  were.  The  conductor  did 
not  undertake  to  put  them  off,  because  he  did 
not  believe  himself  able  to  cope  with  these 
four  intoxicated  and  lawless  men.  Just  be- 
fore the  train  arrived  in  Washington,  the 
plaintiff  was  still  behavlne  in  a  disoiderly 
manner,  and  using  profane  language,  lathe 
hearing  of  the  passengers  on  the  same  car. 
There  were  between  fifty  and  sixty  passen- 
gers on  tlie  train,  most  of  whom  were  on 
their  way  to  church  In  Washington.  Finding 
himself  unable  to  control  these  men  or  to 
suppress  their  disorder,  and  feeling  power- 
less to  eject  them  because  of  their  threatened 
resistance,  the  conductor  telegraphed  from 
Forest  Grove  to  Washington  for  an  ofBcer  to 
arrest  them,  and,  when  the  train  drew  up  in 
the  depot  In  that  city,  the  policeman  waa 
there,  and  the  conductor  pointed  out  to  him 
the  plaintiff;  and  the  officer  then  and  there 
arrested  the  plaintiff,  and  took  him  to  the 
station  house.  With  these  facts  before  the 
jury,  there  were  two  prayers  presented  by 
the  plaintiff,  both  of  which  were  granted; 
and  there  were  nine  presented  by  the  defend- 
ant, all  of  which,  except  the  sixth,  were 
rejected.  The  view  we  take  of  the  case  die- 
penses  with  a  sepjarate  consideration  of  eadi 
of  these  prayers,  inasmuch  as  the  defendant's 
fifth  pra;er  raises  the  cmcial  inquiry  con- 
tained in  the  record ;  and  what  we  shall  say 
in  discussing  that  prayer  will,  with  a  few 
brief  additional  observations,  dispose  of 
most,  if  not  all,  of  the  others.  The  fifth 
prafer  maintains  that,  if  the  plaintiff  was 
riotnus  and  disorderly,  the  cooductor  had  the 
riglit  to  eject  him  ;  that,  if  the  conductor  was 
unable  to  do  this  by  reason  of  the  threat  of 
resistance,  then  the  conductor  was  justified 
in  requesting  the  first  police  offlcer  whom  he 
could  find  to  arrest  the  plaintiff ;  and  it  pro- 
ceeds: **If  the  jury  further  find  that  the 
police  officer  at  the  Washington  depot  was  the 
first  police  officer  the  conductor  saw,  and  that 
the  conductor  used  due  diligence  In  procur- 
ing a  police  officer,  and  that  the  conducts 
dlrectra  the  police  officer  to  arrest  the  plain- 
tiff far  Bald  disorderly  conduct,  that  the  de- 
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fenduit  la  not  liable  for  this  arrest,  aad  the 
Teidict  o(  the  jury  must  be  for  the  defend- 
ant." From  this  prayer,  considered  in  con- 
nection with  the  eTidence  to  which  alloaton 
has  been  made,  it  Is  obvious  at  a  glance  that 
the  pradominant  and  coDtrolling  question  be- 
fore us  inrolTes  the  legality  of  the  cooceded 
arrest  made  In  the  city  of  Washington. 
Under  the  undisputed  proof,  that  arrest  was 
msde  without  a  warrant  having  been  first 
procured.  It  was  not  made  for  an  alleged 
felony,  ncMr  fot  a  misdemeanor  or  breach  of 
the  peace,  oommitted  within  rlew  of  the 
officer  who  todk  the  plaintiff  into  cnstody, 
but,  if  the  evidence  of  the  defendant's  wit- 
nesses be  credited,  it  was  made  for  a  flagrant 
breach  of  the  peace,  which  began  at  Wash- 
logton  Grove,  and  continued  into  Washing- 
ton city,  on  ttke  morning  train  of  the  defend- 
ant, and  was  made  at  the  instance  of  the 
conductor,  the  very  moment  be  reached  a 
place  where  he  could  deliver  these  Intoxl- 
oated  offenders  into  the  custody  of  a  nolica 
officer.    Was  the  arrest  so  made  illegal  f 

It  is  settled  that  an  officer  has  the  right  to 
arrest  without  a  warrant  for  any  crime  com- 
mitted within  his  view.  It  was  his  duty  to 
do  Boat.the  common  law,  aud  this  is  still  the 
ia.w~(Boddi/  v.  Finruffan,  48  Md.  604  ;  Phillipa 
T.  2V«J(,  11  Johns.  486;  I^ec&urt  v.  Gor- 
bithiey,  S  El.  &  Bl.  188)  ;  and  in  cases  of 
felony  he  may  arrest  upon  information,  with- 
out warrant,  where  he  has  reasonable  cause. 
Rex  V.  Bimie,  1  Moody  &  R.  160 ;  Rohan  v. 
Sawin,  6  Cush.  281.  And  so  any  person, 
though  not  an  officer.  In  whose  riew  a  felony 
is  committed,  may  arrest  the  offender.  Ru- 
loff  V.  FttypU,  4A  N.  T.  818.  But  the  right 
of  a  person  not  an  officer  to  make  an  arrest 
ts  not  confined  to  cases  of  felwy,  for  he  may 
take  into  custody,  without  a  warrant,  one 
who  In  his  presence  Is  guilty  of  an  affray  or 
a  breach  of  the  peace.  Knot  t.  Qim,  1  Bloot, 
66.  **  It  seems  agreed  that  any  (me  who  sees 
others  fighting  may  lawfully  part  them,  and 
also  stay  them  till  the  heat  be  over,  and  then 
deliver  Uiem  tothe  constable,  who  may  carry 
them  before  a  Justice  of  the  peace,  in  orde'r 
to  their  finding  sureties  for  the  peace."  1 
RuBsel,  Crimes,  273;  1  Archbold,  Crim.  Pr. 
&  PI.  82:  1  Hawk.  P.  C.  chap.  63,  H, 
17;  3  Hale,  P.  C.  90;East,  P.  O.  806;  Tim- 
othyy,  ^iMon,  1  Cromp.  H.  &R.  767.  The 
case  last  cited  was  ooe  of  trespass  for  assault 
and  false  imprisoomeot,   and  taking  the 

Slainttff  to  a  police  station.  Plea,  that  the 
efendant  was  possessed  of  a  dwelling  bouse, 
and  the  plaintiff  entered  the  same,  and  then 
and  there  insalted,  abiued,  and  ill  treated 
the  defendant  and  his  servants,  and  greatly 
disturbed  them  in  the  peaceable  enjoyment 
thereof.  In  breach  of  the  peace ;  whereupon 
the  defendant  requested  the  plaintiff  to  cease 
his  disturbance,  and  to  depart  from  and  out 
of  the  bouse,  which  the  plaintiff  refused  to 
do ;  that  thereupon  the  defendant,  in  order  to 
preserve  the  peace  and  restore  good  order  in 
the  house,  gave  charge  of  the  plaintiff  to  a 
policeman,  and  requested  the  policeman  to 
take  the  plaintiff  into  bis  custody,  to  be 
dealt  with  according  to  law,  and  the  police- 
man gently  laid  hia  hands  on  the  plaintiff, 
and  took  him  Into  custody.  It  appeared  in 
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evidenoe  that  the  plaintiff  entered  the  de- 
fendant's shop  to  purchase  an  article.  whe» 
a  dispute  arose  between  the  plaintiff  and  the- 
defendant's  shopman ;  that  plaintiff  refused 
on  request  to  go  out  of  the  shop ;  the  shop- 
man endeavor^  to  turn  blm  out,  and  an  u- 
fray  ensued  between  them ;  that  the  defend- 
ant came  Into  the  shop  during  the  affray, 
which  continued  for  a  short  time  after  he 
came  In ;  that  the  defendant  then  requested 
the  plaintiff  to  leave  the  shop  quietly,  bat. 
be  refusing  to  do  so,  the  defendant  gave  him 
in  charge  to  a  policeman,  who  took  him  to 
a  station  house.  Parke,  B.,  in  the  course  fit 
bis  lucid  opinion,  said  :  "It  is  unquestion- 
able that  anv  bystander  may  and  ought  to> 
interfere  to  part  thoee  who  make  an  affray, 
and  to  stay  those  who  are  going  to  join  In  It 
till  the  affray  be  ended.  It  is  also  clearly 
laid  down  that  he  may  arrest  the  aflrayera, 
and  detun  them  until  the  beat  be  over,  and 
then  deliver  them  to  a  constable."  Then, 
after  quoting  from  Hawk.  P.  0.  the  same- 
passage  we  have  transcribed  from  1  Russell, 
Crimes,  the  learned  baron  went  on :  "  And 
pleas  founded  upon  this  rule,  and  signed  by 
Mr.  Justice  Butler,  are  to  be  found  In  9  Went- 
worth  on  PleadloM,  844,  849.  And  De  Grey, 
(A. on  the  txM,  held  the  Justification  to- 
be  good.  It  is  dear,  therefore,  that  any  per- 
son present  may  arrest  the  affrayer  at  the 
moment  of  the  affray,  and  detain  him  till  bi» 
passion  has  cooled  and  his  desire  to  break 
the  peace  has  ceased,  and  then  deliver  bink- 
to  a  peace  officer.  And,  if  that  be  so,  what 
reaaon  can  there  be  why  he  may  not  arrest 
an  affrayer  after  tlie  actual  violence  Is  over, 
but  while  he  shows  a  disposition  to  renew  It, 
by  persisting  In  remaining  on  the  spot  wliere- 
he  has  committed  itT  Both  cases  fall  withia 
the  same  principle,  which  is  that,  for  the 
sake  of  the  preservation  of  the  peace,  any  in- 
dividual who  sees  it  broken  may  restrain  the- 
liberty  of  him  whom  he  sees  breaking  it,  so 
long  as  bis  conduct  shows  that  the  public 

f eace  is  likely  to  be  endangered  by  his  acta, 
n  truth,  while  those  are  assembleid  together 
who  have  committed  acts  ot  violence,  and 
the  danger  of  their  renewal  coutinuea,  the 
affray  itself  may  be  said  to  continue ;  and 
during  the  affray  the  constable  may  not 
merely  on  his  own  view,  but  on  the  informa- 
tion and  complaint  of  another,  arrest  the  of- 
fender; and,  of  course,  the  person  so  com- 
plaining is  Justified  in  giving  the  charge  to 
the  constable.  Hale,  P.  C.  86.  .  .  .  It 
Is  clear  upon  the  facts  that  there  was  a  de- 
fense on  the  ground  of  the  defendant's  right 
to  arrest  for  a  breach  of  the  peace  in  his  pres- 
ence." Bee  also  Orant  v.  jfoser,  S  Hann.  & 
O.  li'JySimmona  Y.  MilUfimn,  3  0.  B.  534; 
Webster  v.  Watts,  II  Q.  B.  811 ;  Cohm  v. 
Suskisaon,  3  Mres.  &  W.  477 ;  Sftaw  v.  C/iair- 
itie,  8  Car.  &  E.  31 ;  Sum  v.  iSrben,  40  K, 
Y.  466 :  iSmiih  v.  ZhneUy,  66  HI.  464 ;  TiedO' 
man  Pol.  Powers,  84 ;  Stata  v.  Ami,  16  & 
C.  466,  a  case  strikingly  apposite.  In  Barn» 
V,  Srben,  supra,  it  waa  held  that,  "as  a  gen- 
eral principle,  no  person  can  be  arrested  or 
taken  into  custody  without  a  warranL  But, 
if  a  felony  or  a  breach  of  the  peace  has  im 
fact  been  committed  by  the  person  arrested, 
the  arrest  may  be  Justified  oj  anj  person*. 


Digitized  by 


Google 


Baiaimobb  ft  O.  1L  Ga  t.  Caui. 


wIthoDt  WBTxant,  wbcther  tben  was  ttme  to 
procure  a  warnmt  or  not ;  but,  If  an  innocent 
pcTBon  be  arrested  upon  suspicion  by  a  pri- 
vate individual,  sucti  individual  is  not  ex- 
cused unless  such  offense  has,  in  fact,  been 
committed,  and  there  was  reasonable  ground 
to  suspect  the  person  arrested.  Hale,  P.  C. 
72;  1  Chittv,  Grim.  L.  IS  ;  BoOttT,  Mix,  8 
Wend.  858,  20  Am.  Dec.  709. 

Now,  If  It  be  true  that  the  plaintiff  was 
l^ilty  of  the  repreheoBible  and  disorderly 
conduct  attributed  to  him  by  the  witnesses, 
-be  was  incontestably  enciieed  in  a  flagrant 
and  an  outrageous  breach  "of  the  peace,  as 
pronounced  as  if  there  had  been  an  actual 
affray  during  tbe  whole  time  he  was  in  the 
defendant's  oar ;  and  U  was  clearly  lawful, 
under  these  conditions,  for  tbe  conductor  to 
expel  him  and  his  drunken  companions  from 
the  train  if  he  had  a  sufficient  force  to  over- 
come their  threatened  resistance,  or  else  to 
arrest  them  all  without  warrant,  and  then 
(ieliver  them  to  the  flrst  peace  olflcerbe  could 
procure  within  a  reasonable  time.  If  this 
were  not  so,  then,  as  said  bv  Lord  Ohi^ 
Jiutiea  Denman  in  Webster  v.  ')^att8,  tupra, 
"the  peace  of  all  the  world  would  be  in 
leopanly."  And  it  would  be  in  jeopardy, 
oecause  if,.  In  such  and  similar  instances,  do 
arrest  could  be  lawfully  made  without  a 
warrant,  the  culprit,  "if  transient  and  un- 
known, would  escape  altogether,"  before  a 
warrant  could  be  obtained  (Mit^eU  r.  Lmon, 
84  lid.  181),  and  there  would  soon  cease  to 
be  any  order  or  any  securitv  or  protection 
afforded  the  public  on  swiftly  moving  rail- 
road trains,  or  even  elsewhere,'  unless  a  peace 
officer  were  constantly  present.  The  delay 
necessarily  incident  to  obtaining  a  warrant 
would  be  In  many,  if  not  In  most,  cases  of 
this  and  a  kindred  character  'equivalent  to  an 
absolute  immunity  from  vrest  and  punish- 
ment:  and,  should  the  name  of  the  offender 
be  unknown,  he,  moat  probably,  would  never 
be  apprehended  if  once  Buffered  to  depart. 
Tbe  law  is  not  so  impotent  and  ineffective 
as  that.  Being  pbystmilly  unable  to  expel 
these  alleged  riotfius  persons  from  the  train, 
the  conductor  telegraphed  for  a  peace  officer, 
and  without  delay,  and  while  the  plaintiff 
was  atill  drunk,  caused  his  arrest  the  instant 
the  officer  thus  summoned  came  In  view  of 
the  plaintiff.  If,  tben,  any  bvstander  could, 
in  the  language  of  Baron  Parke,  "for  tbe 
sakeof  the  preservation  of  the  peace,  .  .  . 
restrain  tbe  liberty  of  him  whom  he  SCC8 
breaking"  tbe  peace,  the  act  of  the  conductor 
in  telegraphing  for  tbe  pol  Iceman,  and 
within  a  short  space  of  time  thereafter  band- 
ing the  plaintiff  over  to  the  officer,  was  in 
no  respect  different  from  a  formal  arrest  of 
the  plaintiff  by  the  conductor,  in  the  midst 
of  the  riot  and  disorder,  and  the  prompt  de- 
livery of  bim  afterwards  to  the  officer.  If 
tbe  plaintiff  was  not  in  fact  arrested  by  tbe 
conductor  because  of  the  presence  of  superior 
resisting  force,  that  fact  cannot  make  the 
subsequent  act  of  the  conductor  in  pointing 
out  the  plaintiff  to  the  officer  wrongful  or 
Illegal.  The  charge,  according  to  the  plain- 
tiff's own  testimony,  was  sustained.  A  floe 
was  Imposed,  and  be  paid  It.  Tbe  accusation 
was  tberefore  well  founded  and  what  was 
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done  the  conductor,  if  tbe  facte  testified 
to  by  the  defendant's  witnesses  be  credit^ 
was  undeniablv  lawful,  under  all  the  cir- 
cumstances. If  this  be  so,  tben  there  is  ob- 
viously no  cause  of  action  against  tbe  de- 
fendant, because  no  wrong  has  been  done  to 
the  plaintiff.  This  is  tbe  theory  of  tbe  de- 
fendant's fifth  prayer.  That  prayer,  being 
correct  in  principle  and  proper  In  form, 
ought  to  have  been  grautea,  For  the  same 
reasons,  the  second,  third,  fourth,  andioTentli 
prayers  should  have  been  granted. 

The  eighth  was  properly  rejected.  It 
makes  the  right  to  arrest  depend  on  tbe  fact 
that,  while  on  the  train,  the  plaintiff  was 
cbarj^ed  by  the  conductor  witii  being  dis- 
orderly, whereas  the  right  to  arrest  depended 
on  tbe  fact  that  the  plaintiff  was  in  reality 
disorderly.  His  having  been  charged  by  the 
conductor  with  beins  disorderly  is' quite  a 
different  thing  from  ols  having  been  in  fact 
disorderly.  The  ninth  prayer  was  properly 
rejected.  It  failed  to  submit  to  the  jury 
that  the  arrest  was  made  for  the  allegea 
breach  of  the  peace.  Though  the  arrest  had 
been  made  without  an  assigned  cause,  the 
prayer  exonerated  tbe  defendant. 

The  plaintiff's  first  prayer  ought  to  have 
been  rejected.  Its  fallacy  lies  in  the  postu- 
late that  an  arrest  for  a  breach  of  tbe  peace, 
committed  out  of  tbe  view  of  a  peace  officer, 
necessarily  could  not  be  legally  made  wiUi- 
out  a  warrant 

The  second  prayer  of  tbe  plaintiff  related 
to  the  measure  of  damages,  and  was  correct. 

The  ruling  in  the  first  exception  Is  affirmed. 
Though  the  evidence  objected  to  bad  been 
inadmissible,  the  same  fact  was  subsequently 

g roved  in  an  unobjectionable  way  by  Officer 
[owe.  Consequently,  no  taJory  was  done, 
and  without  injury  there  can  be  bo  revenlble 
error. 

At  the  conclusion  of  the  plaintiff's  case, 

the  defendant  offered  two  prayers,  asking 
the  court  below  to  withdraw  the  case  from 
the  jury.  They  were  rejected,  and  this  rul- 
ing is  the  one  complained  of  In  tbe  aeoond 
exception.  We  find  no  error  in  this.  If  the 
plaintiff  had  been  guilty  of  no  breach  of  the 
peace,  his  arrest  at  the  instance  of  the  con- 
ductor was  unlawful ;  and  having  been  made 
in  the  defendant's  depot,  while  the  plaintiff, 
a  passenger,  was  still  entitled  to  be  protected 
by  the  defendant  against  assaults  and  in- 
juries  by  the  defendant's  own  employes,  If 
wrongfully  made,  by  or  at  tbe  request  of  the 
defendant  s  own  servants,  while  they  were 
in  and  about  tbe  performance  of  their  pre- 
scribed duties,  the  master  would  be  liable. 
There  was  some  evidence  before  tbe  jury 
that  the  arrest  hod  been  made  without  a  war- 
rant, and  therefore  tbe  second  prayer  was 
properly  rejected.  One  of  these  prayers  was 
again  presented  at  the  close  of  the  case,  and 
was  again  rejected,  and  we  think  properly 
refused. 

The  remaining  exception  relates  to  the  re- 
fusal of  tbe  court  below  to  submit  special 
interrogatories  to  tbe  jury,  under  Act  1894, 
chap.  18S.  We  have  had  occasion  to  oonsldei 
that  act  during  tbe  present  term  of  this  court, 
and  need  not  refer  again  to  its  provisions. 
The  InterroKstoriea  propounded  by  tbe  da- 
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ftonduit  were  presented  before  the  aiguments 
to  the  Jury  begaD,  and  ttierefore  at  a  season- 
able time ;  and  the  third,  fourth,  and  fifth, 
lubmitting  material  questions  of  fact  which 
the  defendant,  under  the  statute,  bad  the 
right  to  require  the  jury  to  pass  on  and  re- 
spond to,  snould  have  Rone  to  the  jury  for 
specific  answers.  There  was  error  In  refusing 
this  request.-  The  other  questions  submitted 
were  immaterial. 


For  the  error,  then.  In  rejecting  the  de- 
fendant's second,  third,  fourth,  fifth,  and 
seventh  prayers,  and  In  granting  the  plain- 
tiff's  first  Instruction,  and  for  the  error  in 
refusing  to  submit  the  third,  fourth,  and  fifth 
special  iaterrogatories  to  the  jury,  the  judg- 
ment must  be  reversed,  and  a  new  trial  will 
be  awarded. 

Judgmmt  rmumd,  with  cotta  above  and 
below,  and  new  trial  awaided. 


OALtrOKNU.  SUPREME  COURT.  (Department  I). 


VmON  mSURAKOB  00.,  Appt., 
a. 

AMERICAN  FIRB  IK8URANCE  CO., 


U  OWL. 


a  oontiaDtmade  in  uat  trade. 
I*  An  ■iLinfiiHiiiil  to lasne  a poU^ <if 
iBsarmaee  in  the  usual  form  aod  for  tbe  usual 
premium,mai]e  after  the  property  was  deatTored. 
of  which  fact  both  parties  were  Ijrnorant.  will 
DOt  become  operative  by  relating  baok  to  tbe  be- 
glnnlnit  of  the  original  Insuranoe  but  will  be 
deeoMd  to  oonunence  at  tbedate  oC  the  oontnu)L 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  for  the  City  and  County 
of  8an  Francisco  In  favor  of  defendant  In  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  upon  an  alleged  reinsurance  contract. 
Affirmed. 

The  facta  are  stated  in  tbe  commissioner's 
cq;rinion. 

Mr.  Carter  P.  Pomeror  for  appellant. 
Mesirt.  Vaa  Neae  A  Redman,  for  re- 
spondent: 

Tbe  plaintiff  and  defendant  were  engaged  In 
the  same  line  of  busineas,  and  hence  familiar 
with  the  usages  and  customs  thereof,  and 
bound  thereby. 

QreenwieA  ln$.  Go.  t.  Waterman^  6  TT.  8. 
App.  549,  54  Fed.  Rep.  839. 

There  being  no  express  agreement  as  to  the 
period  during  which  the  reinsurance  should 
continue,  it  would  seem  that  a  common  cus- 
tom, fixing  such  time,  would,  in  the  absence 
of  specific  arrangement,  determine  the  right 
of  the  one  and  the  obligation  of  the  other. 

JBroan  w.  Emoard,  1  Cal.  438;  TaifiarY,  Caa 
iU,  43  Cal.  807;  Avweraia  v.  NagtM,  74  Cat.  60. 

The  agreement  to  reinsure,  without  specifl- 
cation  o1  the  time,  was,  in  effect,  to  reinsure 
as  from  the  Ume  of  tbe  acceptance  of  the  ap- 
plication. 

May,  Ins.  &  9;  New  York  Bowarp  In$.  Oo. 
T.  Nev>  Tork  F,Ifu.  Oo.  17  Wend.  863. 

Simple  insurance,  prima  facie.  Implies  the 
existence  of  the  thing  Insund  at  the  date  of 
the  contract. 

Fhilllpe,  Ins.  g  925. 


Nora.— For  effect  of  xelnniranoe  generally,  eee 
Vaneull  Ball  InB.Oo.  v.  Zdverpool  *  L.  *a.Ins. 
Oo.  (MassJ  10  L.  B.  A.  ISB,  and  note. 

29  L.  a  A. 


In  nuulne  policies  the  intention  to  cover  past 
as  well  as  future  losses  is  to  be  imputed  when 
the  insurance  ia  for  a  stated  vc^age,  or  between 
certain  dates,  tbe  earliest  of  which  Is  past  at 
the  time  of  making  the  contract,  or  when  the 
ciroumstances  surrounding  the  negotiations  be- 
tween the  parties  are  such  that  this  intention 
may  be  inferred. 

MataniUe  Mui.  1m.  Oo.  t.  Folmm,  8S  U.  & 
18  Wall.  287,  31  L.  ed.  827. 

A  like  intention  may  be  imputed  in  a  caseof 
Are  or  life  Insurance,  when  tbe  agreement  Is  to 
cover  between  dates  antecedent  and  suteequent 
to  that  upon  which  the  contract  ia  made. 

HaUock  V.  Commercial  In*.  Co.  36  N.  J.  L. 
268;  PhiladO^iia  L.  Ttu.  Oo,r.  Amoriean  lAfo 
A  tJeaiih  Jiw.  Oo.  28  Pa.  65. 

But  unless  the  intention  to  cover  previous 
loss  be  evinced  by  stlpulaUon,  or  Is  to  be  gath- 
ered from  the  circumstances  surrounding  tbe 
making  of  the  agreement.  It  will  not  tw  im- 
puted. 

Eammond  v.  Allen^  2  Sumn.  887;  Duncan 
V.  New  York  Mut.  /lu.  Ch.  80  L.  a  A.  886. 
188  N.  Y.  88. 

Searlat  A,  filed  tbe  following  opin* 

ion : 

This  action  was  brought  to  enforce  a  con- 
tract of  reinsurance  entered  into  by  the  par- 
ties hereto  on  the  6th  day  of  June,  1880.  The 
cause  waa  tried  by  tbe  court  without  a  jury 
upon  the  amended  complaint  and  answer 
thereto,  and  upon  an  agreed  statement 
facts.  Written  findings  were  filed,  and  judg- 
ment entered  thereon  In  favor  of  defendant, 
from  which  judgment  plaintiff  within  sixty 
days  next  after  the  rendition  thereof  ap- 
pealed. The  agreed  statement  of  facts  upon 
which  the  cause  was  tried,  after  stating  that 
the  plaintiff,  on  May  34,  1889,  insured  certain 

groperty  of  the  Seattle  Lumlter  <b  Commercial 
ompany  in  the  sum  of  $4,000  airainst  loss 
or  damage  by  fire,  contains  the  following: 
"  (8)  That  subsequent  to  the  said  insurance 
of  the  said  property,  and  on,  to  wit.  June 
6.  1889,  and  between  8:1S  and  4  P.  U.,  the 
said  property  so  Insured  as  aforesaid  waa 
destroyed  by  fire,  by  reason  of  which  said 
destruction  of  said  property  the  said  Seattle 
Lumber  &  Commercial  Company  loat  and 
was  damaged  in  a  sum  In  excess  of  four 
thousand  dollars.  (4)  That  on  said  June  6^ 
1889,  but  subsequent  to  the  destmctlon  of 
said  property  as  aforesaid,  the  plaintiff  notl- 
fled  defendant,  at  the  ofBce  of  defendant  In 
the  elty  and  county  tA  Ban  Ftanelaoot  Onll- 
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fornia,  of  Its  aald  Insurance  upon  said  proper- 
ty, and  requested  of  and  from  defendant  reln- 
•urance  i^ereon  in  the  aum  of  one  thouund 
dollara :  whereapm  defendant  a&rreed  to  and 
did  reinsure  platnilff  thereon  in  said  sum, 
and  did  agree  to  Issue  to  it  a  policy  of  rein- 
surance in  the  usual  form,  and  for  the  pre- 
mium usually  chargeable  upon  risks  of  the 
character  assumed.  That  at  the  time  of  said 
application  and  agreement  neither  plaintiff 
nor  defendant  knew  of  the  prior  destmction 
of  said  property.  **  The  question  presented 
under  the  pleadinn  and  stipulated  facta  is 
simply  tills:  Did  the  defendant,  under  its 
agreement  of  Teinsurance,  contract  to  indem- 
nify plaintiff  aj^alnst  loss  and  liability  for 
and  during  its  original  contract  of  insurance, 
or  was  the  undertaking  of  defendant  to  in- 
demnify plaintiff  agatnat  lach  loss  as  might 
thereafter  occur?  'InsuraDce  is  a  contract 
whereby  one  undertakes  to  Indemnify  an- 
other against  loss,  damage,  or  liability  aris- 
ing from  an  unknown  or  contingent  event." 
Oiv.  Code,  S  2537.  "A  contract  of  reinsur- 
ance is  one  by  which  an  insurer  procurei  a 
third  person  to  insure  him  against  Ion  or 
liability  by  reason  of  such  original  insar- 
ance."  'Civ.  Code,  g  3616.  "A  reinsurance 
Is  presumed  to  be  a  contract  of  Indemnity 
against  liability,  and  not  merely  against 
damage."  CW.  Code.  ?  2648.  "When  aa 
insurer  finds  it  prudent  or  convenient  to  pro- 
tect himself  from  loss  by  reason  of  any  lia- 
bility he  has  assumed  under  a  policy,  he 
may  contract  with  another  to  relieve  bim 
from  that  liability,  and  take  It  upon  him- 
self. This  is  to  reinsure ;  and  by  the  con- 
tract the  reinsurer,  except  as  to  the  matter  of 
premium,  which  may  be  more  or  less  than 
that  paid  on  the  original  policy,  as  the  par- 
ties may  agree,  undertakes,  with  reference 
to  the  first  insurer,  what  the  first  insurer  un- 
dertakes with  reference  to  the  insured,  and 
subject  to  like  rights,  duties,  and  obliga- 
tions." May,  Ina.  8d  ed.  g  S.  Section  25Bl, 
Civil  Code,  provides  that  "any  contingent 
or  unknown  event,  whether  past  or  future, 
which  may  damnify  a  person  having  an  in- 
surable interest,  or  create  a  liability  against 
him,  may  be  Insured  against."  Section  2587 
provides,  among  other  thlnvs,  that :  **  A  pol- 
icy of  insurance  must  s]>ecuy :  (1)  The  par- 
ties between  whom  tlae  contract  is  made. 
.  .  .  (5)  The  risks  insured  against ;  and, 
(6)  the  period  during  which  tlie  Insurance 
is  to  continue."  In  the  present  case,  aa  will 
be  seen  by  the  agreed  statement,  no  policy 
in  fact  issued,  and  the  theory  urged  by  ap- 
pellant Is  that  the  reinsurance  was  for  and 
during  the  entire  term  of  the  original  insur- 
ance, and  covered  any  unknown  loss  which 
might  have  occurred  within  said  term,  prior 
to  the  application  for  and  granting  of  the  re- 
insurance. Respondent,  on  the  other  hand, 
claims  that  the  undertaking  of  the  defendant 
was  to  indemnify  plalutlff  against  such  loss 
and  liability  as  might  occur  from  and  after 
thegrantingof  the  reinsurance.  ThecoatrHCt, 
according  to  the  stipulation,  was  that  "de- 
fendant agreed  to  and  did  reinsure  plaintiff 
In  said  sum  ($1,000),  Mid  did  agree  to  Issue 
to  It  a  policy  of  reinsarance  in  the  usual 
fonn,  and  fw  the  premium  usually  charge- 
78  LR.  A. 


able  upon  risks  of  the  character  assumed." 
The  general  rule  Is  that  a  policy,  if  de- 
livered, tabs  effect  from  Its  date,  unless  it 
be  otherwise  stated,  or  unless  there  Is  evi- 
dence of  a  contrary  Intent.  If  the  premium 
be  paid,  and  the  policy  be  not  delivered  till 
afterwards,  the  policy  takes  effect  by  rela- 
tion as  ofrits  date,  even  though  a  \osa  Inter- 
venes. Hay,  Ins.  400 ;  Bute  v.  Mutual  Btn. 
L.  Ihm.  Oo.  aSN.  7.  S16;  WhitakerY.  Farm- 
en  Union  Jm.  Oo.  S9  Barb.  812 ;  Lightbod^ 
V.  North  American  Im.  Oo.  28  Wend.  18; 
Da/venport  v.  FMria  Mtvrtne  dt  F%re  Ina.  Oo, 
17  Iowa,  276.  It  Is  said:  "The  circum- 
stances and  intent  of  the  parties  are  to  con- 
trol." May,  Ins.  g  240.  The  same  author, 
continuing,  adds:  "Ajid  where  the  policy 
was  in  fact  a  reinsurance,  and  was  for  a 
year,-  but  specifying  no  time  when  the  year 
was  to  begin,  it  was  held  that  it  began  from 
the  date  of  the  prior  polic}[,  though  that  was 
some  months  prior  to  the  issue  of  the  latter 
policy :"  citing  as  authority  the  case  of  FHI&- 
delphia  L.  Int.  Go.  v.  Ameriean  Lift  ift 
Health.  Int.  Cb.,  28  Pa.  65.  Referring  to  the 
case  cited.  It  appears  that  on  the  24th  of 
February,  18S1,  t£e  American  Life  ft  Health 
Insurance  Company  insured  the  life  of  one 
Maxwell  Nusbaum  for  $2,600  for  one  year, 
with  the  privilege  of  another  year.  On  the 
Slst  day  of  May,  1851,  the  insurers  obtained 
an  insurance  of  $1,000  of  their  risk  from  the 
Philadelphia  Life  Insurance  Company  for  the 
term  of  one  year,  but  the  time  when  the  year 
was  to  begin  or  end  was  not  stated.  It  ap> 
peered  that  Nusbaum  had  gone  to  California, 
and  had  lost  his  life  at  a  fire  In  Sao  Fran- 
cisco, May  4, 1851,  which  fact  was  unknown 
to  the  parties  in  Philadelphia,  where  the  in- 
surance was  had,  when  the  second  policy  Is- 
sued. The  court,  in  holding  the  reinsnrex 
liable,  placed  its  decision  upon  the  eircnm- 
stance  that,  while  the  policy  of  reinsurance 
was  for  one  year,  and  did  not  state  the  date 
at  which  the  risk  was  to  commence,  yet,  as 
the  reinsurers  charged  one  whole  year's  pre- 
mium, while  the  original  policy  bad  then 
only  say  nine  months  remaining,  it  Indicated 
an  intention  to  reinsure  from  the  date  of  the 
original  policy.  Lawrle,  </.,  lald:  "The 
contract  and  the  circumstances  express  them- 
sel  ves  In  seeming  contradiction  of  each  other, 
and  our  duty  Is  to  make  them  harmonize  by 
construction.  We  cannot  alter  the  facts  to 
suit  an  inference  drawn  from  the  mere  words 
of  the  policy,  but  we  muse  suit  the  Inference 
to  the  facts.  Without  the  circumstances,  we 
would  draw  one  inference  as  to  the  intention 
of  the  parties ;  with  them,  we  must  draw  a 
different  one.  The  fact  that  the  reinsurance 
was  for  one  year,  on  a  risk  running  for  one 
year  from  the  24th  of  February,  and  In  con- 
sideration of  -a  proportional  share  of  the 
premium  as  from  that  date,  settles  the  ques- 
tion, and  starts  the  year  of  the  reinsurance 
from  that  date. "  In  the  present  case  we  find 
no  circumstance  indicating  the  mutual  In- 
tention of  tJie  parties  to  give  to  their  contract 
a  retrospective  effect.  The  stipulated  facts 
show  that  at  all  the  times  mentioned  It  was 
the  custom  among  fire  insurance  companies 
doing  business  upon  the  Pacific  coast  grant- 
ing reinsurance  to  other  fin  iuurance  onn- 
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MniM  to  diurge  and  collect  premiums  u  and 
mm  the  date  of  relnaurance,  and  to  write 
tbelr  policies  bo  as  to  cover  the  reinsured 
oompaoy  from  the  date  upon  which  the  rein- 
surance would  be  granted.  Both  plaintiff 
and  defendant  were  fire  insurance  companies 
doing  businesB  in  San  Francisco,  and  may 
tw  presumed  to  be  familiar  with  tbese  cos- 
toms,  and.  In  the  abaenoe  of  a  showing  to 
the  contrary,  to  have  contracted  with  refer- 
ence, to  them.  Indeed,  plaintiff  alleges  in 
effect  that  its  contract  with  defendant  was 
subject  to  the  customs  in  vogue  and  under- 
stood  by  insurance  men,  when  it  avers  that 
defendant  "did  agree  to  and  did  reinsure 
plaintiff  thereon  In  said  sum,  and  did  agree 
to  issue  to  It  a  policy  of  reinsurance  in  the 
usual  form,  ana  for  the  premium  usually 
chargeable  upon  risks  of  the  character  as- 
sumed. "  Where  there  is  a  known  usage  of 
trade,  persons  carrying  on  that  trade  are  held 
to  have  contracted  Id  reference  to  the  usage 
(unless  the  contrary  appears) ,  and  the  usage 
forms  a  part  of  the  contract.  Srown  t.  Sne- 
«k1,  1  Cal.  428 ;  Taylor  r.  Ckutlf,  42  Cal.  867 ; 
Aiaerais  v.  Saglee,  74  Gal.  60. 

Without  pursuing  the  auttunltles  further, 
we  vn-vi  <^inlon: 


1.  Where  the  exact  time  of  the  commenoe- 
meot  and  termination  of  the  risks  are  speci- 
fied in  the  policy,  w,  if  no  policy  has  bewi 
written,  in  the  omtnct,  raeh  specification 
governs. 

2.  Where  no  time  has  been  expressly  in- 
dicated, the  circumstances  of  the  case  w  til  b« 
oonsidoed  for  the  purpose  of  determialnc  it. 

8.  If  there  are  no  circumstances  indicating 
the  intention  of  the  parties,  and  no  time  is 
specified  in  the  contract,  the  risk  will  b« 
deemed  to  have  commenced  at  the  date  of  the 
contract. 

4.  In  the  ease  last  mentioned,  if  bef(H« 
the  »>ntract  of  insurance  is  made  the  prop- 
erty has  ceased  to  exist,  although  unknown 
to  the  parties,  the  risk  never  attache. 

In  consonance  with  these  views  of  't^e  law, 
we  are  of  opinion  the  Judgment  appealed 
from  should  be  affirmed. 

We  oonour:  Brltt.  0.;  H«jbm,  O. 

Per  Coxiamt 

For  the  reastms  given  In  the  foregoine 
opinion,  A*  JvdgmmU  t^ppeoM  from  w 
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William  J.  ATWELL 

9. 

Edward  J.  JENKIN& 
(  Kan.  ) 

1.  An  attomej'  Is  not  aabjeet  to  an 
action  ftor  money  received  b;  the  one 
seodlnff  him  the  money  In  reeponse  to  a  telegram 
from  his  oUent  but  who  was  not  a  party  to  any 
oontntet  between  the  attorney  and  client  under 
wbloh  he  retained  the  money. 

2.  The  inaanlty  of  a  client  who  tele> 
ipraphed  ftor  money  to  be  seat  to  bis  attor- 
ney fflvee  the  penun  sending  it  without  knowl- 
edge that  be  la  Insane  no  right  of  aotlon  against 
the  attorney  Cor  the  money,  where  the  latter  baa 
reoBlved  It  in  payment  Cor  servtoea, 

(AprU  2.  UO(U 

EXCEPTIONS  by  plaintiff  to  nilings  of  the 
Superior  Court  for  Suffolk  County  made 
during  the  trial  of  an  action  brought  to  re- 
cover back  mooey  which  plaintiff  had  ad- 
vanced to  defendant,  which  rulings  resulted 
In  a  verdict  in  defendant's  favor.  Overruled. 

On  May  9,  1891,  one  Hoes,  a  resident  of 
Chicago,  was  arrested  in  Boston.  He  was 
Inougut  before  the  municipal  .court  and  his 
bail  fixed  at  |800.  He  sent  the  following  tele- 
gram to  the  plaintiff: 

"Boston,  Mass.,  May  9,  1891.  To  W.  J. 
Atwell.  218  La  Salle  Street.  Chicago,  IlL  De- 


Nora.— In  oonnectloa  with  the  above  case  and 
authorities  therein  cited  on  ttae  validity  of  eon- 
tracts  with  Insane  persons,  see  fiofe  to  Howard  v. 
Howard  lEy.)  1 L.  a.  A.  610. 

As  to  vaUdi^  of  dead  made  by  Insane  person,  tee 
Blley  V.  Carter  (Ud.)  10  L.  R.  A.  480,  and  note. 

L.  R.  A. 
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posit  two  hundred  and  fifty  dollars  for  me  at 
once.  Borrow  on  bonds  if  you  do  not  have  it. 
After  your  deposit^  make  check  to  Schaffer, 
and  telegraph  at  once  four  hundred  dollars  to 
Hon.  Edward  J.  Jenkins,  my  attomev,  28 
School  St. ,  Boston.  Am  in  trouble.  Oaa't 
fail.  Hoes."  Plaintiff  In  response  to  the 
telegram  sent  $400,  of  his  own  money, 
through  the  telegraph  company  to  defendant 
as  directed  Id  the  telegram.  On  receipt  of  the 
money  defeodant  be<»me  bail  for  Hoes  and  be 
was  released  from  arrest  Ilsubeequeatty  ap- 
peared that  at  the  time  of  his  arrest  Hoes  was 
msBoe  and  continued  in  that  condiUon  until 
his  death.  The  prosecution  upon  which  be 
was  arrested  waa  not  pressed,  because  of  his 
insanity,  and  the  bail  was  released.  Plaintiff 
asked  of  defendant  certato  Interrogatories, 
which  together  with  the  answers,  were  aa  fol- 
lows: "Interrogatory  1.  Did  you  receive 
from  the  plaintiff,  on  or  about  May  8, 1891,  the 
sum  of  |i400,  which  was  sent  to  you  by  him 
through  the  hands  of  the  Western  Union  Tele- 
graph Company?  Anaater.  Yes.  InL  3.  If 
you  answer  the  first  interrogator^^  in  the 
affirmative,  will  you  state  what  said  money 
was  sent  to  you  and  received  by  you  for?  A.. 
I  received  $100  as  a  retaining  fee,  which  Hoes 
agreed  to  pay  and  did  pi^  me  for  such  re- 
tainer. The  rest  I  received  at  first  as  security 
for  securing  bail  for  bim,-^the  bail  being  that 
Gum;  and  afterwards  be  slated  to  me  th^at  ha 
desired  to  have  the  case  fixed  up  bo  that  there 
would  be  no  Imprisonment  or  no  publicity  of 
tbe  matter,  and  offered  and  agreed  that  if  I 
would  secare  both  results  he  would  pay  me 
tbe  $800  which  bad  been  deposited  for  the 
security  of  bsil.  In  addition  to  the  $100  which 
he  pud  me  as  a  retainer.  This  I  agreed  to 
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midateke  to  da"  Plaintiff  attempted  to 
■contradict  deflendaDt^s  statement  as  to  his 
agreement  vlth  Hoes  In  reference  to  the  $800, 
-mnd  offered  evidence  to  show  that  his  services 
vera  not  worth  more  than  $50  or  S60. 

J'urther  facts  appear  in  the  opiniOD. 

Mr.  Cheater  W.  Chvreh  for  plaintiff. 

Jfr.  Peter  J.  Caeey  for  defendant. 

Bolwest  J*,  delivered  the  opinion  of  the 
-court: 

This  Is  an  action  to  recover  $400  put  into 
'the  defendant's  hands  by  the  plaintiff  through 
the  Western  Union  Telegraph  Company 
■under  the  following  circumstances :  One 
Hoes,  an  inhabitant  of  Chicago,  committed 
«n  offense  -here,  and  was  arrested.  It  seems 
to  have  been  for  Ms  interest  to  keep  the  mat- 
ter private.  He  retained  the  defendant,  who, 
-on  receipt  of  the  above-mentioned  raooey, 
recognized  as  surety  for  him,  and  obtained 
-his  release  from  arrest.  Afterwards  a  nolle 
frotequi  was  entered  by  reason  of  the  insanity 
■of  Hoes.  When  arrested,  Hoes  telegraphed 
to  the  plaintiff:  "Telegraph  at  once  four 
iiundred  dollars  to  Hon.  Edward  J.  Jenk- 
ins, my  attorney.  .  .  .  Am  In  trouble. 
Don't  fail.*  The  plaintiff  thereupon  sent 
<he  money. 

It  hardly  needs  to  be  said  that  this  trans- 
«ctiou  made  no  contract  between  the  plain- 
tiff and  the  defendant.  The  plaintiff's  ad- 
TftDce  was  to  Hoes.  When  the  money  was 
TOceived  by  Jenkins  it  was  received  by  Hoes, 
«s  between  them  and  the  plaintiff  ;  and,  if  the 
<lefendant  kept  it,  that  was  by  some  aixange- 
cnent  between  him  and  Hoes,  with  which  the 
plaintiff  liad  nothing  to  do.^ 

But  there  was  evidence  ttiat  Hoes  was  lo- 
eane  at  the  time,  and  the  plaintiff  claims  a 
Tight  to  recover  on  that  ground.  This  must 
tnean  that  he  had  a  right  to  avoid  his  con- 
tract on  the  ground  of  the  other  party's  In- 
-fianity,  and  to  demand  his  money  wherever 
tte  could  find  it,  unless  the  defendant,  to 
whose  hands  it  was  traced,  stood  as  a  pur- 1 
«haser  for  value,  or  had  changed  his  poei- ' 
tion,  which  factf  the  plaintiff  bad  a  right  to 
■deny  and  did  controvert  In  this  case,  except 
«8  to  $50  or  $ftO.  We  presume  that  the  ar- 
giiment  is  that,  if  Hoes  had  become  sane, 
and  had  afllrmed  his  dealings  with  the  de- 
fendant, the  plaintiff  still  would  have  had 
the  right  to  prove  that  the  defendant  had  no 
contract  with  Hoes,  and  was  not  a  purchaser 
for  value:  and  that,  on  the  other  band,  if  Hoes 
liad  avoided  his  contract,  his  rjght  to  the 
monev  would  be  subject  to  the  plaintiff's 
parnmount  right  to  the  same  fund,  always 
supposing  that  the  plaintiff  had  the  right  to 
avoid  his  contract  also.  BuUer  v.  Harriton, 
•Cowp.  505,  068;  OSw  V.  Prenties,  8  Maule  & 
S.  844. 

But  the  question  la  whether  the  plaintiff, 
liad  the  right  supposed.    In  EoU  v.  Ward, 
3  Strange,  987,  it  was  held  on  great  con- 1 
S8  U  R  A. 


slderatlon  that  %  perwrn  of  full  agL  enitnust- 
ing  with  an  infant  waa  bound  algeolately, 

although  the  infant  had  a  right  to  avoid  her 
contract.  The  decision  was  on  demurrer  to 
a  plea  of  the  plaintiff's  infancy,  not  alleging 
that  the  defendant  was  ignorant  of  the  fact 
when  he  made  the  contract,  but  seems  to  have 
been  made  without  regard  to  whether  the  de- 
fendant knew  or  not.  This  case  is  accepted 
without  dispute  as  the  law.  Tkompton  v. 
Hamilttm,  12  Pick.  43S,  420,  23  Am.  Dec. 
019;  Wartoiek  v.  Bruce,  3  Maule  &  8.  205; 
Bruce  V.  Weurwiek,  6  Taunt.  118 ;  Monaghan 
V.  AgrictUturai  F.  Ins.  Co.  of  Waterttmn.  H. 
T.  63  Mich.  288,  248 ;  HutU  v.  Peaks,  5  Cow. 
476,  15  Am.  Dec.  476 ;  Camwn  v.  AWmry,  \ 
A.  E.  Marsh.  70,  10  Am.  Dec.  700;  JoAnim 
V.  BoekuOl,  18  Ind.  70,  81 ;  Field  v.  mrriek, 
101  HI.  110;  2  Kent,  Com.  ISch  ed.  78,  280; 
Leake,  Coat.  8d  ed.  476.  The  analogy  be- 
tween Insane  persona  and  infants  is  not  jper- 
fect.  but  has  prevailed  in  this  matter.  Allen 
V.  Berryhiil,  87  Iowa,  584,  1  Am.  Rep.  809 ; 
Harmon  v.  Bamum,  01  Fed.  Rep.  118; 
Bishop,  Cent.  3d  ed.  g  978;  Clark,  Cont. 
268.  An  insane  person  like  Hoes,  if  he  was 
Insane, — not  a  raving  madman,  or  an  Idiot, — 
Is  capable  of  an  act,  even  if  his  act  be  void- 
able. The  promise  of  an  iDsane  man  is  not 
absolutely  void.  Oarrier  v.  Sean,  4  Allen, 
888,  837,  81  Am.  Dec.  707 ;  BuUard  v.  Moor, 
158  Mass.  418,  424.  So  that  it  cannot  be 
argued  that  the  contract  was  formally  de- 
fective and  void  because  only  one  party  had 
done  the  necessary  overt  act.  A  voidable 
promise  is  a  aufflcieot  consideration.  Plymp' 
ton  V.  Dunn,  148  Mass.  523,  637.  If  a  per- 
son unwittingly  dealing  with  ao  Insane  man 
were  given  tlte  right  to  avoid  his  contract 
when  ne  found  out  tbe  fact,  it  would  be  on 
grounds  of  policy  and  fairness,  and,  of  course, 
ft  would  be  possible  to  read  In  a  condition 
or  personal  exception  to  that  effect.  But 
there  seems  to  be  no  more  reason  to  do  It  in 
this  cose  than  when  a  man  has  contracted 
with  an  infant.  The  general  rule  Is  that  a 
man  takes  the  risk  of  facta  which  he  deems 
material,  unless  he  expressly  stipulates  for 
them  in  his  contract,  or  unless  he  is  misled 
by  a  fraudulent  mlarepresent-ation.  Bee  Bing 
V.  Pluenix  Ateur.  Co.  145  Mass.  426,  41^9. 

The  right  to  avoid  is  for  the  personal  pro- 
tection of  tbe  insane,  and  those  who  deal 
with  them  have  been  held  to  have  no  corre- 
spondioe  rights  in  all  the  cases  which  we 
have  seen.  up<m  these  considerations,  and 
in  view  of  the  decisions  cited,  we  are  of 
opinion  that  the  plaintiff  cannot  repudiate 
his  contract  with  Hoes.  So  long  as  that  con- 
tract stands,  at  least,  he  cannot  maintain  an 
action  against  the  defendant.  Other  defenses 
need  not  be  considered.  We  express  no  opin- 
tlon  as  to  the  law  in  caae  of  a  bilateral  con- 
tract wholly  unexecuted  on  both  aidei. 

Skceptioni  mwthM. 
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*1.  The  ease  of  Unton  Street  B.  Co. 
Stone*  H  Kan.  BS,  otted  and  followed. 

9*  tlk»  etty  of  Ott»w»  duly  pa—ecl  bh 
ordiManeege^pdrlwg  the  Bf l—imrl  Te 
eifle  BallnMbd  tTitmpeny  to  eubint&in 
i>ood  sjid  Bnffldent  ^tes  OQ  Mata  itreet 
on  eacb  Bide  of  its  tnok,  and  within  tblrtr  feet 
therefrom,  and  to  keep  tbe  aeme  aeourelr  otoeed 
while  Ita  trains  were  orosBlnv  the  atreet.  The 
oompaoy  nagieoted  to  erect  any  gates.  Plain- 
UITb  honea.  without  Ua  fault,  became  frightened 
■od  ran  aiony  Main  street  a^nst  a  moving 
txtfght  tnda  then  crossing  the  street  on  the  de- 
faodaat^  raOwar,  and  were  Injured  th(«rebr> 
flWd.  that  tbe  railroad  oompanr  was  n^llireDt  la 
tailing  to  maintain  the  gates;  tliat  snob  negll- 
genoe  oontrthuted  to  the  plalntUTs  Injury;  and 
that  the  plaintiff  la  entitled  to  reuover  tbe  amount 
of  damages  the  stlpulacloa  of  the  parties  In  tUs 
case  Ozes  as  tbe  mearare  of  bis  reooverr. 

Ororemtwr  10.  UM.) 

ERROR  to  tbe  District  Court  for  Fraablin 
County  to  review  a  Judgment  to  favor  of 
plaintiff  in  an  action  brougut  to  recover  dam- 
ages for  the  lou  of  horses,  which  was  alleged 
to  have  been  oauied  by  defetidant'fl  negligence. 
Affirmed. 

Statement  by  Allen.  J.: 

William  Hackett  brought  snlt  against  the 
Missouri  Pacific  Railway  Company  before  a 
Justice  of  tbe  peace  of  Fraaklin  county  to 
recover  damages  for  Injuries  siuiained  by  a 
team  of  horses  and  a  wagon  while  running 
away  on  main  street.  In  Ottawa.  The  Jus- 
tice render^  Judgment  for  tbe  plaiotiff. 
The  defendant  appealed  to  tbe  district  court, 
where  tbe  case  was  tried  to  tbe  court  on  an 
agreed  statement  of  fact,  which  is  as  follows : 

"It  is  hereby  stipulated  and  agreed  between 
the  parties  to  this  action  that  a  trial  by  jury 
be  waived  In  this  case,  and  tbe  case  be  sub- 
mitted to  tbe  court  for  determination,  and 
that  the  following  facta  shall  be  taken  and 
considered  by  the  court  as  proven,  and  shall 
constitute  all  tbe  evidence  in  said  case: 

"  (1)  That  tbe  Missouri  Pacific  Hallway 
CoiDpaoy  is  now,  and  has  been  for  ten  years 
last  past,  a  railway  company  existing  under 
and  by  virtue  of  the  law  of  Kansas,  and  is 
the  owner  of  a  line  of  railway  extending 
from  Osawatomie,  Kansas,  westerly  to  the 
west  line  of  tbe  state  of  Kansas,  and  riio- 
ning  through  the  city  of  Ottawa,  In  Franklin 
county,  Kansas,  and  was  operating  the  same 
with  Its  locomoti  ve  engines  and  trains  of  cars 
on  the  8tb  day  of  October.  1889 :  and  that  said 

♦Headnotes  by  Aujir.  j: 

Nom— As  to  denial  of  liability  for  want  of  stat- 
ntory  precaatfons  on  tbe  ground  that  thcee  could 
not  have  prevented  the  Injury,  see  note  to  Sowleg 
V.  Hoore  (Tt.)  21  U  B.  A.  TSSl 
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railway  crosses  Main  street  at  Its  intetsectlosk 
with  First  street.  In  said  city  of  Ottawa ;  and 
that  Ottawa  is  a  city  of  the  second  class. 

-  (2)  On  the  8tb  day  of  October,  1881>.  Wil- 
liam Hackett,  plaintiff,  was  the  owner  of  » 
team  of  horses  and  a  wagon;  and  on  said 
day  said  team  of  horses  were  harnessed  and 
hitched  to  said  wagon  on  Main  street,  in  the 
city  of  Ottawa,  Kansas  (Franklin  county),  at 
a  point  about  100  feet  south  from  the  crosBinc 
of  Main  street  with  the  Missouri  Pacific  Rail- 
way Companv  tracks.  Ttiat  said  horses  at 
said  time,  being  so  harnessed  and  hitched  to 
said  wagon,  were  then  tied  with  baiters,  the 
baiter  of  one  of  said  horses  being  tied  In  a 
ring  in  the  sidewalk  on  the  east  side  of  said 
street,  and  the  baiter  of  the  other  horse  being 
tied  in  a  ring  in  a  cellar  door,  which  forma 
a  part  of  said  sidewalk,  and  which  door  waa 
seven  feet  long  from  east  to  west,  and  three 
feet  wide  from  north  to  souUi,  said  ring 
being  about  the  middle  of  said  door  next  to 
the  curb.  The  cellar  door  was  attached  to 
the  sidewalk  by  means  of  two  strap  hlngea. 
one  about  a  foot  from  tbe  east  end  of  the  door, 
and  one  about  a  foot  from  tbe  west  end  of  ibe 
door.  Tbe  strap  hinge  at  the  east  end  waa 
broken,  and  tbe  binge  at  the  wist  end  waa 
broken,  by  the  borses  when  tbey  pul  led  back, 
tiaid  horses  were  so  tied  to  tbe  ring  in  tbe 
sidewalk  and  cellar  door  by  the  person  in 
charge  of  tbem  about  ten  o'clock  A.  M.  of 
said  day,  and  said  driver  went  away  and  left 
them  so  fastened.  About  8  o'clock  P.  H.  of 
said  day,  while  one  of  the  defendant's  freight 
trains  was  passing  along  said  track  aud  cross- 
ing Main  street;  tbe  plaintiff's  said  horses 
became  frightened  by  reason  of  another  team 
of  borses  being  backed  against  them,  and  by 
reason  of  such  fright  said  borses  of  plaintiff 

{lulled  back,  and  the  halter  tied  in  the  ring 
n  the  sidewalk  broke,  while  tbe  borsc  witb 
Its  halter  tied  in  the  ring  in  tbe  cellar  door 
pulled  tbe  door  off,  and  out  In  tJie  street,  by 
backing  the  wagon  two  thhds  of  tlie  way 
across  Main  street,  dragging  the  door  after 
tbem.  Then  tlie  halter  strap  slipped  out  of 
tbe  ring  in  tbe  door,  and  left  tbe  door  in  tlie 
street.  Then  said  horses  ran  north  on  Slain 
street,  and  while  so  excited  by  such  fright, 
and  in  tbeir  fright,  ran  against  the  moving' 
freight  train  on  defendant  s  track,  at  a  point 
about  the  middle  of  Main  street  where  it 
crosses  said  railroad  track.  And  tliat  said 
borses  were  so  badly  frightened  that,  wliea 
tbey  came  to  the  train,  they  jumped  against 
it,  striking  the  car  next  to  the  caboose;  ud, 
by  reason  of  tbe  collision  between  the  horse* 
and  said  car,  the  horses  were  thrown  down, 
and  each  was  so  badly  Injured  that  tbey  were 
worthless,  and  bad  to  be  killed.  And  that 
the  wagon  attached  to  said  horses  was  also 
badly  damaged.  That  said  horses  were  not 
frigliteued  by  reason  of  tbe  passage  of  de- 
fendant's engine  and  train  of  cars. 

"  (3)  That  on  the  10th  day  of  December, 
1886,  the  mayor  and  counclfmen  of  the  ci^ 
of  Ottawa  passed  an  ordinance  known  ae 
'Ordinance  No.  105,'  entitled  'Anordinaooe 
regulating  the  crossing  of  Main  and  Locnst 
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■treeU  bj  railroads,'  whtcb  ordinaace  is  in 
words  and  figures  following: 

'  'Section  1.  It  sliall  be  tbe  dnij  of  each 
and  every  company  or  corporation  owning  or 
ocmtrolling  or  operating  a  line  of  railroad 
■crotB  Mam  and  Locust  streets  in  tbe  city  of 
Ottawa,  Kansas,  to  erect  good  and  aufflcient 
gates  on  said  streets  on  eacE  side  of  such  rail- 
war  track  and  within  thirty  feet  therefrom, 
and  to  employ  suitable  persons  to  operate  the 
same ;  such  gates  sball  be  kept  open  at  all 
times  except  when  trains  of  cars  or  eneinea 
are  oosslag  said  streets  on  said  tiacE,  at 
which  time  mich  gates  shall  be  aecurely 
closed ;  proTided  such  rail  way  company  shall 
not  be  required  to  operate  such  gate  across 
Locust  street  ercept  at  such  times  and  for 
sucb  length  of  time  as  the  mayor  and  council 
shall  direct.  The  said  gates  shall  be  of  such 
dimeoaioas  and  bo  consUructed  as  when  closed 
to  fence  tbe  said  isilroad  across  said  streets. 
Tbe  said  jpttes  shall  be  constructed  upon  said 
sbeets  as  not  to  unnecessarily  obstruct  the 
same. 

"  'Bee.. 8.  EreiT  railroad  company  or  cor- 
poration which  shall  on  or  after  tbe  first  day 
of  May,  1887,  operate  any  line  of  railroad 
across  Main  and  Locust  streets  in  this  city 
without  baring  complied  with  the  requira- 
menta  of  this  ordinance  shall, up<m  ecmvlction 
thereof,  be  fined  in  any  sum  not  exceeding 
one  hundred  dollars:  and  any  engineer,  con- 
ductor, or  any  other  employe  of  such  railway 
company  or  corporation  who  shall  run  or 
operate  or  assist  In  running  or  operating  any 
train  of  cars  or  engines  across  Main  or  Locust 
streets  in  this  elty  in  violatitm  of  tills  or- 
dinance shall  upon  conviotion  tiiereof,  be 
fined  in  any  sum  not  exoeedtog  one  hundred 
dollars.* 

"This  said  ordinance  was  published  in 
book  form  on  the  lOih  day  of  May,  1887,  and 
was  in  force  at  all  times  mentioned  herein. 

"  (4)  On  the  said  8tb  day  of  October,  1889, 
tbe  defendant  was  operating  its  said  road 
across  Main  and  Locust  streets.  In  the  city 
of  Ottawa,  Kansas. .  without  first  having 
erected  and  without  maintaining  good  and 
suttlcient  gates  across  said  Main  street  on  each 
aide  of  said  track,  and  within  thirty  feet 
therefrom,  aa  required  by  said  ordinance. 

"  (5)  That  the  frelffht  train  on  defendant's 
nad  which  plaintlfTs  horses  collided  with 
at  the  time  was  not  running  to  exceed  four 
miles  per  hour,  the  train  beine  about  to  cross 
tbe  track  of  the  Atlanta,  Toledo  &  Santa 
P&  Railroad  bad  checked  up,  and  was  about 
coming  to  a  full  stop,  and  did  stop  wiihin 
about  two  rods  from  the  point  of  sold  oollls- 
lon. 

**  (6)  It  Is  agreed,  if  that  plaintlif  Is  en- 
titled to  recover  on  the  foregoing  facts,  that 
his  damages  were  the  sum  of  two  hundred 
and  sixty  dollars.  It  is  further  agreed  that 
the  person  tn  charge  of  tbe  team  had  that 
f<mnoon  driven  across  the  defendant's  rail- 
load  track  at  tbe  crossing  of  Main  street,  and 
knew  that  there  were  no  gates  on  either  side 
of  tbe  railroad  track  where  it  crosses  Main 
street,  in  tbe  city  of  Ottawa." 

On  these  facts,  the  district  court  rendered 
Judgment  for  the  plaintiff. 
KL&  A. 
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Mr.  W.  A.  Johnson,  for  plaintiff  in  error. 

The  killing  of  tbe  horses  Id  tbis  case  arose 
wholly  from  the  condition  of  the  horses  and 
not  from  a  failure  of  the  railway  company  to 
construct  gates  at  the  crossiog  of  main  street 
on  the  sides  of  the  railway  track.  Therefore 
the  failure  to  construct  ana  maintain  gates  was 
not  the  proximate  cause  of  the  collision  be- 
tween the  train  of  cars  and  horses. 

B^gin§  v.  Boston,  148  Mass.  484;  Spauldinff 
V.  Wirulou}.  74  Me.  538;  Movlton  v.  Sanford, 
61  Me.  127;  Perkint  v.  Fayette,  68  Me.  152; 
Mem  T.  Bttrtington,  60  Iowa.  488. 46  Am.  Bep. 
89. 

A  party  cannot  recover  upon  mere  proof  of 
his  injury  and  of  tbe  defendant's  breach  of  a 
statute  or  ordinance.  The  plaintiff  must 
prove  that  the  breach  of  regulations  was  the 
proximate  cause  of  bis  damage.  And  there- 
fore noucomplisnce  with  a  statutory  require- 
ment, however  stiingent,  affords  no  ground 
of  action,  if  compliance  therewith  would  not 
have  prevented  the  injury. 

Shcarm.  <fe  Redf.  Neg.  ^  37;  Cleaveland  t. 
Chicago  A  N.  W.  R.  Co.  86  Iowa,  320;  Jack- 
son V.  Ohieago  db  If.  W.R.  Co.SQ  Iowa,  451; 
lUinoti  Cent.  R  Co.  T.  FJtetpi,  29  Rl.  447. 

The  breach  of  duly  must  be  the  proximate 
cause  of  the  damages. 

Sbeann.  A  Redf  Nw.  fi  86:  (Miea^  A  A. 
H  Co.  T.  MeDaniHt,  68  Ul.  123;  Indianapolit 
A  St.  L.  R.  Co.  v.  maekman.  68  III.  117; 
Atchiton,  T.A8.F.B.C0.  v.  Morgan,  81  Kan, 
79;  Chicago,  K.  A  N.  B.  Oo,  v.  Hotz.  47  Kan. 
637;  Jones.  Neg.  Mun.  Corp.  g  9;  Milwavke* 
A&.P.B.  Oo%.  EOtogg.  f»4  U.  8.  469,  84  L. 
ed.  866;  LouitCana  Mut.  Int.  Cb.  T.  TVosKf,  74 
V.  8.  7  Wall.  44, 19  L.  ed.66;  Se/iehrv.  Wash- 
ington aty,  V.M.AQ.8,n.  Oo.  105  U.  S.  249. 
26  L.  ed.  1070. 

Tbe  proximate  cause  of  an  event  must  be  un- 
derstood to  be  that  which,  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new 
cause,  produces  tbat  event,  and  without  which 
that  event  would  not  have  occurred. 

Shearm.  &  Redf.  ^eg.  g  26;  10  Am.  & 
Sng.  Bncyclop.  Law,  p.  801;  16  Am.  A  Eng. 
Encyclop.  Law,  486;  Mayne,  Damages,  15; 
Addison,  Torts,  g  10. 

Tbe  collision  l>etween  Hacketfs  horses  and 
the  trala  of  cars  was  the  mere  result  of  the 
ruDolng  away  of  the  team  and  not  a  cause 
producing  ihe  raolL 

MarbU  V.  IForeeifer,  4  Gray.  89S;  Dtntt  t. 
Dudlev,  4  Allen,  657;  Jaekton  BeUnieu,  80 
Wis.  250. 

Metsra.  WagKener,  Hartln  A  Orr  alsfr 

for  plaintiff  in  error. 
Meurt.  H.  P.  Welah  and  C.  A.  Smart*. 

for  defendant  in  error: 

The  conduct  of  the  plaintiff  at  the  time  of 
tbe  injary  to  the  defendant's  pn^wrty  was 
negligence  per  ae. 

Atchison,  T.A8.F.B.C0.  T.  Townsend,  8» 
Kan.  116;  Missouri  Pae.  R,  Go.  v.  Pierce,  39 
Kan.  61;  Lonergan  v.  Illinois  Cent.  R.  Co.  17 
L.  a  A.  254,  867,  67  Iowa.  755,  769;  Dahl- 
sffvmv.  BL  Lmiis,  I.M.AB.R.  Oo.  108 Mo. 
626;  Batt  t.  Pratt,  88  Hinn.  828,  68  Am.  Rep. 
47. 

Tbe  damage  to  tbe  defendant  was  the  dizeok 
result  of  plsiotifl's  unlawful  act. 
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Tapaar.  TattU,  6  Ean.  811i  Atehiton,  T. 
^B.  F.B.  Oo.  T.  Stanford,  IS  K&n.  878,  15 
Am.  Rep.  862;  Qriggay.  PJeekmttein^  14  Minn. 
61.  100  Am.  Dec.  IW. 

All  the  coDsequeQCes  ivblch  actually  resulted 
in  this  case  from  the  runnior  away  of  defend- 
«Dt's  team  might  reaaooahfy  have  been  ex- 
pected to  occur  1^  the  niDotag  awaj  of  aoj 
team,  under  rimilar  drcamstaDces,  In  the  prin- 
cipal busin«8  street  of  a  town,  and  the  run- 
ning  away  of  the  defendant's  team  was  the 
efficient  cause  of  the  Injury  to  plaintiff's  horse, 
because  it  put  in  operation  the  force  which 
was  the  immediate  and  direct  cause  of  the  in- 
jury. 

'i  OieeoL  Et.  %%  8M,  868,  368a;  8  Parsons, 
GoDt  pp.  17l»,  180. 

The  fact  that  some  one,  other  than  the  de- 
fendant, was  negligent, and  that  bis  negligence 
co-operatiDg  with  that  of  plaintiff's  caused  the 
injury,  does  not  relieve  the  piaintiff,  eren 
though  without  the  agency  of  both  cauaet  the 
injury  would  not  have  occurred. 

Ongfp  T.  Fkekenttetn,  tupra;  Oil  Ontk  d 
A.  R  0».     Keighron.  74  Pa.  816. 

If  a  new  force  or  power  has  intervened  of 
Itself  sufficient  to  stand  as  the  cause  of  the 
misfortune,  the  other  must  be  considered  too 
femote. 

Louisiana  Mut.  In*.  Oo.  T.  Tweedy  74  TJ.  S. 
T  Waa  44, 19  L  ed.  65;  Mitioauiee  A  8t.  P. 
R  Co.  T.  Kellogg,  U  U.  S.  469.  24  L.  cd.  2S6; 
Btnenrd  F.  Ins.  Go.  v.  Norwich  A  If.  T.  Trantp. 
Co.  79  U.  8. 13  Wall.  199,  30  L.  ed.  879;  POgM 
V.  Smitit,  4  Dana,  497. 

The  fact  that  the  team  was  running  away 
can  furnish  no  possible  defense  in  this  case. 

Allen  V.  Hancock,  16  Vt.  380;  Winsfiip  y. 
EnJidd.4SiN.  H.  197;  Baldwin  t.  Greehtooods 
Turnp.  Co.  40  Conn.  338,  16  Am.  Rep.  88; 
Sij^  T.  Oohaet,  77  N.  T.  83,  88  Am.  Rep.  574; 
Mull  V.  Kansas,  64  Mo.  601,  14  Am.  Rep.  487; 
Eey  V.  Philadelphia,  81  Pa.  44,  22  Am.  Rep. 
733;  Piit^iirgh  y.  Grier,  23  Pa.  54,  60  Am. 
Dec.  65;  Sherwood  v.  Hamilton,  37  U.  C.  Q.  B. 
410;  Bauett  y.  St.  Jotepk,  58  Mo.  390,  14  Am. 
Rep.  446;  Aunmi  T.  Puffer,  56  III.  375;  Camp- 
bell T.  Stitliraier,  83  Minn.  808,  60  Am.  Rep. 
667;  Kennedy  t.  Ifm  York.  78  K.  T.  865,  39 
Am.  Rep.  169:  Whit$  Oonlp,  14  Lea,  61, 
eS  Am.  Rep.  164. 

Allen*  (/.,  delivered  the  opinion  of  the 
court: 

The  contention  that  damages  cannot  be  re- 
covered for  Injuries  received  by  a  runaway 
team  of  horses  coming  in  collision  with  an 
unlawful  obstruction  In  the  street  has  some 
support  In  the  authorities  cited  In  tbe  brief 
for  ihe  plaintifC  in  error.  We  have  recently 
considered  this  subject  in  the  case  of  Union 
Street  E.  Oo.  t.  Stone  (Just  decided)  64  Kan. 
83,  and  liave  followed  what  we  deem  to  be  the 
weight  both  of  aathority  tnd  of  reason,  and 
hold ttiat  the  right  to  recover  Ig  not  preclud- 
ed by  tbe  fact  that  the  team  was  frightened 
and  beyond  the  control  of  any  person.  The  de- 
cision in  that  case  disposes  of  tbe  question 
mainly  argued  in  this.  It  remains  only  to 
consider  whether  the  failure  of  the  railroad 
company  to  erect  a  gate,  as  required  by  the 
ordinance  of  the  city  of  Ottawa,  was  the  proxi- 
mate cause  of  the  injnryto  theplaintlff team 
48  UK  A. 


andwagon.  Itlaclalmedthattheplftlntijrwae 
negligent  In  leaving  his  team  hfUdied  to  the 

sidewalk  on  Main  street,  and  wltbia  about 
100  feet  from  the  railroad  track,  far  four 
hours.  The  agreed  statemeat  of  facta  aliowt 
that  tbe  team  was  not  frighten^  by  tbe  pass- 
ing train.  In  the  absence  of  any  othN  facts, 
we  cannot  hold  that  there  la  an  mfflrmatlve 
showing  of  negligence  on  the  part  of  tbe 
plaintiff.  It  appears  that  the  noraea  were 
frightened  by  reason  of  another  team  being 
backed  against  them.  This  might  have  been 
negligently  done  by  the  person  in  charge  of 
the  other  team.  It  might  also  have  happened 
without  any  negligence  on  bis  part. 

We  cannot  assume  negligence;  it  most  be 
shown.    We,  then,  bare  tbe  case  of  a  frigfa(- 
eoed  team  of  horses,  loose  on  Main  atreet,  in 
charge  of  no  one.    Tbe  defendant's  train  of 
cars  was  passing  along  the  railroad  track 
across  Main  street.   The  ordinance  of  the  city 
required  that,  during  tbe  passage  of  trains, 
access  to  the  track  should  be  closed  by  a  good 
and  sufficient  gate,  not  more  than  thlrtT  feet 
from  the  track ;  tJiat  the  gate  should  oe  M 
such  dimensions  and  ao  constructed  as  to 
fence  the  railroad  across  the  street.  The 
railroad  company  had  a  right  to  operate  its 
trains,  but  it  rested  under  tbe  duty  of  hav- 
ing a  closed  gate  to  prevent  access  to  the 
track  when  It  would  be  daogeroua  for  teams 
to  pass.    It  is  contended  that  the  team  would 
have  been  injured  even  though  the  defendant 
had  complied  with  the  ordinance.    We  do 
not  think  this  can  be  assumed.    Tbe  ordi- 
nance requires  gates  for  the  purpose  of  a  sub- 
stantial olMstructlon  to  the  passage  of  persona, 
teams,  etc.,  not  for  tbe  mere  purpose  of  giv 
ing  warning.   If  a  flagman  bad  been  required 
merely  to  warn  persons  about  to  croes  tbe 
track  of  danger,  there  mleht  be  great  force 
In  the  contention  that  a  failure  to  place  one 
there  could  not  have  occasioned  loss  to  tbe 
plaintiff.    It  is  true  thiU,  so  far  as  notice  and 
warning  are  concerned,  the  presence  of  a 
train  of  freight  cars  is  mon  easily  seen  than 
a  gate  would  have  beeo;  hut  we  cannot  pre- 
sume t,hat  a  collision  with  a  substantial  gate 
placed  across  tbe  street  would  have  utterly 
ruined  the  plaintiff's  hones,  as  did  that  wiu 
the  moving  cars ;  nor  can  we  assume  that  tbe 
horses  would  have  broken  throuKh  a  sutistaB- 
tial  gate,  and  struck  the  cars  wfth  such  force 
as  to  have  still  sustained  the  Injuries  tbey 
did  in  fact  receive.   The  common  obserra- 
tion  of  mankind  shows  that  a  collislen  by  s 
runaway  team  of  horses  with  a  gate  will  or- 
dinarily result  in  less  lojurv  than  the  plain- 
tiff's team  sustained  in  this  Instance,  and  less 
than  would  ordinarily  be  sustained  by  me- 
ning  headlong  against  a  moving  freight 
train.    It  was  the  duty  of  the  railroad  com- 
pany to  Interpose  a  gate  between  Ita  train  of 
cars  and  Uie  frightened  team.   This  It  failed 
to  do.   It  violated  a  poaltlve  Tequirement  of 
law,  made  for  the  protection  of  the  lives  and 
property  of  the  people  using  the  street.  In 
this  the  company  was  culpably  n^ligent. 
Tbe  injury  to  the  plaintiff's  property  would 
not  have  happened  In  tbe  manner  it  did  hap- 
pen if  the  defendant  company  bad  obeyed  tos 
law.   It  is  probable  that  tbe  team  would 
have  sustained  some  injoxr  if  there  had  beea 
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»  g&te  across  the  street,  bnt  we  an  not  re-  tiff  ts  entitled  to  recover  $300,  if  aaythtng, 

a-atred  tu  specula  as  to  bow  much  that  in-      ITie  juOffment  ef      Ditlriet  (hurt  it  ^- 

jury  would  hare  been.    We  are  nlieved  of  Jknud. 

mil  dlfBculty  ai  to  the  meamra  of  damages     All  the  Jostlces  ooncur. 

ta  tliii  case  1^  the  agreement  that  the  plain- 
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PEOPLE  of  the  State  of  New  York,  Appt»., 

V. 

Oharlee  W.  GARDNER,  Bapt, 
(lU  N.  Y.  IIBJ 

1.  The  offenae  of  ftttempUn^toeomBit 
tbe  crime  of  extortion  roar  be  oommltted 
br  tbreata  wblch  do  not  aotuBlIy  Inspire  tear  In 
tbe  intended  rfotliiu  ev«i  If  the  latter  Is  Id  taot 
aotlnv  as  a  decoy  of  tbe  poUoe. 

S-  Beqnlriarft  daftedljwtfnaeriHiiial 
et^me  to  stand  up  or  ait  down  Id  tbe  pr«*- 
ence  of  the  Jutj  at  any  particular  time  is  wIthfD 
tbe  dlscretloD  of  tbe  trial  Judge  iDvolvbui  no 
ooDBtltutlODal  riffht. 


HosB.— iMffht  to  wmpa  atautd  to  aiMMt  htrnteV 
foriamOiUalion. 
I.  Coaei  deni/fno  the  righL 

IL  Coats  cuaertina  the  tit^ 
III.  ComparUtmof  eata. 
IT.  Watntr  vfOi»  coiutttirtteMl  KBmpUan.^ 

T.  Hie  £7i0lfaft  ntfe. 
TheConatnutlon  of  the  United  Btates  proTldea 
that  no  person  sball  be  compeUed  In  aoy  criminal 
case  to  be  a  wltDenavalnBthlmaelf,  and  provisions 
in  effect  tbat  do  aoeused  person  shall  be  compelled 
to  five  evldeooe,  or  be  a  wltDeos,  or  tesclfr,  against 
blmaelf  are  to  be  found  In  the  oonatltutloos  of 
nearly  every  mate  Id  the  Dnton. 

Whether  these  provtaioDS  apply  to  tbe  ezhlUtion 
<tf  the  person  of  the  aooused  for  tbe  purpose  of 
ldeDtificatl<Hi  is  a  question  which  has  glren  rise  to 
a  hopeless  conflict  of  authority  esob  aide  of  wtaSoh 
Is  supported  by  a  respectable  Uno  of  apparently 
well'Conaldered  cases. 

L  Cata  denying  tht  righL 

Id  Btate  r.  Jaoobs  <18S8>  SO  N.  a  M.  which  Is  tbe 
earliest  and  a  leadlDg  ease  on  this  side  of  tiie  ood> 
troversy.  It  was  beUl  that  tbe  court,  upoD  tbe  trial 
of  a  peisoD  Indicted  as  a  free  negro  for  carrying 
arms,  has  uo  right  to  compel  the  defendant  to  ex- 
hibit himself  against  his  consent  to  the  jury  for 
the  purpose  of  enabling  them  to  decide  as  to  his 
■tatua  as  a  free  neoro  under  the  statute,  as  It  would 
be  In  effect  compelling  him  to  furnish  evidence 
against  btmseir. 

Bo  Id  filaokwdl  t.  Btate  (1881)  67  Oa.  78,  U  Am. 
Bep.  717,  it  was  held  to  be  error  for  the  court  on  a 
proseculloD  tor  murder  to  require  the  priaoner  to 
stand  up  before  the  Jury  and  make  profert  of  hts 
perGOn  tbiit  a  witness  then  testifying  might  be  en- 
abled by  Inspection  to  testify  as  to  tbe  character 
and  extent  of  Uie  amputation  of  his  right  teg, 
where  there  was  evidence?  previously  given  of 
tracks  at  the  soene  of  the  murder  apparently  made 
by  a  left  foot  and  the  knee  of  a  right  leg.  as  the  de- 
fendant is  Thus  required  to  give  evideoce  agminet 
Umself. 

And  In  Btokea  w.  Btate  (187B) »  BaxL  919;  80  Am. 
Bep.  72.  the  bringing  of  a  pan  of  mud  Into  court  on 
■  trial  for  murder  wblch  was  proved  by  a  wltnesa 
to  be  at>out  as  soft  as  tbe  mud  in  which  the  wltnees 
ssw  B  track  at  the  scene  of  the  murder,  and  pladng 
It  directly  in  frait  of  tbe  jury,  and  tbe  requesting 
I8L.  K  A. 


8.  Oompellinf  tbe  defendsuit  In  a  eria* 
Inal  case  to  stand  up  fin*  the  porpoM  of 
identifleation  does  not  violate  tbe  ooostltn- 
tlonal  provlalon  against  eompelling  ona  to  be  a 
wttaeas  against  himself. 

4.  A  peraoa  ebaived  with  extortion  who 
is  proved  to  bare  been  much  in  the  company  of 
tbe  allseed  victim  ia  entitled  to  Aow  tbat  be  wag 
acting  under  the  dtrecUona  of  ofltoenof  tbe  so- 
ciety tot  the  preTeution  ot  crime  to  obtain  the 
eonildeDoeaiiagoodwfllofaiudi  psnoalnordsr 
foaemre  an  aJMavit  for  me  in  another  oassb 

(December  a  UBt.) 

APPEAL  by  tbe  People  from  a  judgment 
the  General. Term  of  the  Supreme  Court, 


,  by  tbe  attorney-general  of  the  prisoner  to  put  bis 
foot  In  the  mud,  wae  held  to  be  erroneous  and  im- 
proper as  constituting  an  effort  to  make  tbe  pris- 
oner make  evldenoe  against  himself  and  a  suffl- 
dent  ground  for  reversal  though  the  request  was 
not  complied  with,  and  that  the  error  was  not  cor- 
rected by  the  Judge  afterwards  telling  tbe  Jury 
that  .the  prisoner's  refusal  to  put  hia  foot  In  tbe 
mud  was  not  to  be  taken  as  evidence  against  blm. 

Bo  in  Rice  v.  Bice  OOO)  11 L.  B.  A.  Wl,  17  N.  J. 
Bq.  6B8.  It  was  held  that  a  master  taking  testimony 
in  a  ault  In  chancery  for  divorce  on  tbe  ground  of 
adultery  has  no  power  to  order  the  defendant  who 
18  present  under  an  order  of  the  court  to  appear  as 
a  witness,  but  who  bas  not  yet  taken  the  stand,  to 
disclose  her  featuree  by  removing  tier  veil  so  that 
she  may  be  Identified  by  a  witness  who  Is  under  ex- 
amination. Bevetsiog  19  AtL  Bep.  78B. 

But  it  was  said  in  tbat  case  that  to  requlrs  wit- 
nesses under  examination  to  expoee  tlkelr  faces  to 
view  is  common  usage  In  every  court  which  seems 
not  to  be  open  to  queaCton. 

Tbe  same  rule  has  been  applied  to  evldenoe  of 
compulsory  ezamloatlons  bad  before  the  trlaL 

Thus  Id  Day  v.  State  (1870)  88  Oa.  887,  it  was  held 
that  evideoce  oc  a  prosecution  for  burglary  that 
the  witness  placed  the  defendant's  foot  by  force  in 
certain  tracks  found  near  tbe  i^ce  wber«  the 
burglary  was  committed,  and  thst  tbe  deCendanfl 
shoe  Utted  tbe  track,  is  Inadmissible  within  tbe 
prohlbitloo  of  the  Georgia  coostitutlnB  against 
compelling  a  person  to  give  evldenoe  tending  In 
any  manner  to  crlmloata  himself. 

And  in  People  T.  IfoCioy  dSrS)  ttHow.Pr.n8,  it 
was  held  that  tbe  forcible  examination  of  a  pria- 
oner charged  with  ijelng  the  mother  of  a  bastard 
ohlld  and  with  murdering  it  immediately  aftw  It 
was  bom,  by  physicians  upon  an  order  of  the  cor- 
oner for  tbe  purpcae  of  obtalnlog  erldmce  tbat 
she  bad  been  pregnant  and  bad  t)een  delivered  of  a 
child  within  two  or  three  weeks  previous  thereto 
violates  the  oonsUtutiooal  prohibition  against 
oompelUog  any  peiaon  in  a  criminal  case  to  be  a 
witness  a^tlnst  UmsBiL 

And  In  People  v.  Wokwtt  (US)  81  lOcb.  KO,  the 
boots  of  the  suspected  person  wera  measured  to 
see  if  tbey  corresponded  with  tracks  found  at  the 
scene  of  tbe  larceny,  and  evidraoe  tbat  the  defend- 
ant appeared  to  be  excited  while  his  t>oola  were 
being  measured  was  held  to  be  inadmissible,  but 
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Firat  Departmeot,  rereniDg  a  judgment  of 
the  Court  of  General  Sessiooa  of  tbe  Peace  for 
tbe  City  and  County  of  Kew  York  which  coo- 
Ticted  defeodaat  of  tbe  crime  of  extortion. 
Modified  to  at  to  permit  a  new  trial. 

The  fact«  are  stated  In  the  opinkm. 
■   Mr.  Hanrjr  B.  B.  Stapler.with  Mr.  John 
B.  Fellows*  for  appellaDts: 

An  act  done  with  latent  to  coiomU  a  crime 
tod  tending,  but  failing  to  effect  Iti  commlt- 
■fOD,  is  an  attempt  to  commit  that  crinw. 

Penal  Code,  g  81 

An  attempt  Is  an  intent  to  do  a  particular 
thing  which  the  law,  either  common  or  statu- 
tory, haa  declared  to  be  a  crime,  oonided  with 
■n  act  toward  tbe  doing  anffldent  boui  in  mag- 
nitude and  proximity  to  the  fact  intended  to 
be  taken  cognizance  of  by  law. 

1  Bishop,  Grim.  L.  Sth  ed  .  728. 

The  question  whether  an  attempt  to  commit 
ft  crime  has  been  made  is  determiaaUe  solelv 
1^  the  condition  of  the  actot^a  mind  and  fata 
conduct  In  the  attempted  consummation  of  his 
design. 

Peoples.  Morm,  10  L.  B.  A.  109, 12S  N.  T. 
»7. 

The  action  of  the  complaining  wltncMea  in 


this  clan  of  caaea  la  not  open  to  criticism 
when,  thua  driven  1^  fear  to  Invoke  the  pro- 
tection which  the  law  gaaranteea  them.  Uiey 
CO  operate  with  the  officers  of  tbe  law  In  fixing 
upon  such  extortioners  tbe  evldeooes  of  their 
guilty  intents  and  their  acta  in  attempted  ao- 
oompliahmect  of  their  unlawful  purpoeea. 

I^oplo  T.  Ifoelke.  04  N.  T.  142,  4A  Am.  Sep. 
1%. 

The  Impossibility  of  the  perpetration  of  the 
crime  Intended  to  be  committed  did  not  render 
him  less  guilty  of  the  crime  he  attempted  to 
commit,  where  the  defendant  bad  done  aD 
in  bis  power  to  make  bis  criminal  Intent  ef- 
fectual 

Ry.  r.  Brown,  L.  H.  U  Q.  B.  IHv.  898; 
Beo.  r.  Sing,  66  L.  T.  N.  S.  800;  Bex  v.  Soh 
field,  Cald.  §97;  Queen  t.  Ooodaa.  3  Cox.  C. 
C.41;  Beg.  v.  Raniford.  18  Cox,  C.  C.  9;  Reg. 
T.  Bankt,  12  Cox,  C.  C.  893;  Reg.  r.  Jarman, 
14  Cox,  C.  C.  112;  Beg.  t.  RoOtuek,  Dears.  A 
B.  0.  C.  84;  Beg.  t.  Sagleton,  Dears.  C.  0. 
615;  Beg.  t.  Frandt,  12  Cox,  C.  C.  613;  Beg. 
T.  BaU,  Car.  &  M.  249;  Beq.  v.  Rentier.  11 
Cox,  C.  0.  570;  PeepU  t.  StOet,  76  Cal.  570; 
Bamaton  v.  State,  M  Ind.  880, 10  Am.  Rep. 
22;  Cm.  T.  Jaeait.  9  Allen,  274;  £CiUt  T.  1^ 


the  question  of  the  rlffbt  to  measure  his  boots  for 
the  purpose  of  Idenlifylag  him  as  the  thief  does 
notappetir  to  bsve  been  raised. 

Bo  tbe  application  of  tbe  ccHiBtltutlonal  prohlbl* 
Uon  has  been  asserted  In  several  oases  whloh  were 
decided  upon  other  around^ 

Thus  in  People  v.  Head  (1888)  EO  HIcb.  BO,  In 
whloh  the  court  declined  to  reverse  a  Jadgment  of 
conviction  twoause  the  defendant  while  teatlfjinff 
In  his  own  behalf  had  been  required  to  measure  a 
shoe  whtob  at  tbe  lostanoe  of  tbe  prosecution  he 
bad  pat  on  wltboat  oblectloQ.  and  gl  ve  evidence  ol 
the  measurement  for  tbe  purpose  of  determining 
whether  tbe  tracks  found  at  tbe  scene  of  tbe  crime 
were  his.  It  was  said  that  had  there  lieen  an  j  objec- 
tion to  bis  trylQfT  oo  the  shoe,  tbe  court  would 
have  had  no  auttiorttr  to  require  It,  and  even  the 
simple  matter  of  measurement  he  might  tiave  de- 
tained bad  be  seen  fit. 

And  in  Emery's  Case  (1871)  lOT  Man.  ISL,  •  Am, 
Bep.  SX,  while  the  question  of  identlfioatloa  was 
not  Involved  the  court  stated  a  rule  broadly 
enough  to  Include  It  by  aaying  that  tbe  constitu- 
tlonal  provision  protects  a  person  from  belnft  oom- 
pelled  to  disclose  the  circumstances  of  bis  offense, 
tbe  sources  from  which,  or.^e  means  by  whloh 
evidence  of  Its  commlssloo,  or  of  his  connection 
with  It,  may  be  ot>talnjed,  or  made  effectual  for  his 
eonvlotlOD. 

And  that  the  prohibition  would  apply  generally 
to  one  testifying  as  a  witness  as  well  as  to  the  de- 
fendant himself,  la  held  in  Oounselmao  T.  Hltota- 
oook  (lail)  142  U.  8.  M7, 86  L  ed.  1110.8  Inteia.  Oom. 
Bep.  810.  although  tbladld  not  Involve aojrldeott- 
floation  of  the  person. 

Tbialineof  oases  Is  based  upon  the  tlieory  that 
the  constitutional  probiblttoa  applies  to  self  crim- 
ination by  acts  as  well  as  by  wordik 

Thus  In  Blackwell  v.  Btate  (18SI)  87  Oa.  78,  U  Am. 
Bep.  717,  it  was  said  that  "a  wltnees  oannot  be  com- 
pelled to  criminate  blmself  by  acta  or  worda.** 

And  In  People  v.  HcOoy  a87«  tf  Bow.  Pr.  lU,  It 
WBS  said  that  '^ey  might  as  well  have  sworn  tbe 
prtsoaer  and  compelled  her  by  threats  to  testify 
tliat  sbe  had  been  pregnant,  and  bad  been  dellveted 
td  a  child,  as  to  have  compelled  bar  by  threats  to 
allow  them  to  look  Into  her  person  with  tba  aid  of 
a  speoulum  to  ascertain  whether  she  bad  been 
pregnant  and  besn  leeently  delivered  of  a  ohUd. 
S8L.K.  A. 


So  In  the  dlasentlDg  oplofon  In  State  v.  Ah  Cfauer 
(1879)  14  Nev.  79, 88  Am.  Bep.  580,  It  was  said  that 
the  Intrat  of  the  constitutional  proMalon  was  that 
tbe  accused,  if  guoh  should  be  his  wish,  should  not 
only  have  tae  right  to  clone  bis  month,  bat  that  he 
might  fold  bis  arms  as  well. 

In  tbat  opinion  a  distlaotlon  Is  drawn  between 
cooBtltutional  provMons  prohibiting  tba  oompel- 
llog  a  person  to  srlve  evidence  against  blmaelf  or 
to  be  a  witness  against  himself  and  tboaa  providing 
tbat  no  person  shaU  be  compelled  to  testify  agalast 
blmselt,  the  latter  belngaald  to  afford  lasa  protea- 
tion  thao  either  of  the  othera. 

EL  Oases  amerting  the  riffiiL 

On  tlie  other  band,  the  rule  is  laid  down  in  State 
V.  Ah  Cbuey  (1879)  14  Nev.  79.  88  Am.  Bep.  SK. 
whloh  Isa  leading  case  among  tboee asserting  tbe 
right,  that  the  oonstltutlooal  provision  that  do 
person  sbslt  be  compelled  to  be  a  wluieas  iTalmt 
himself  Is  construed  to  mean  tbat  no  one  ahall  be 
required  to  testify  against  himself. 

And  the  general  rule  was  laid  down  that  **oo  evl* 
denoe  of  physical  faoto  oaa,  upon  any  established 
principle  of  law,  or  upon  any  aubstantial  reason, 
twheld  to  come  within  the  letterorqrfrit  of  the 
constitution.**  ibfd. 

And  in  Qervln  v.  Btate  (lB7Bi  88  Hiss.  807.  It  was 
said  that  proof  of  physical  facta  which  may  be 
brought  to  the  attention  of  tbe  Jury  tvoonlardem- 
ooatratlon  mart>e  made  without  othw  teattDsonr 
than  the  profert  of  the  person. 

Thus  In  State  v.  Ah  CSiuey.  supra.  It  was  bdd  in 
sooordanoe  with  this  rule  that  It  is  not  oompellfog 
the  defendsat  In  a  crtmlnal  ease  to  be  a  wftuess 
against  blmselt  to  require  him  against  bis  objectfoo 
to  exhibit  bla  am  to  tbe  jurr  ao  as  to  show  oertain 
tatoo  marks  tbereon  for  ttie  ptuposs  of  flatabUsbing 
bis  IdeuUtr  ae  tba  person  who  eommlttad  tbe 
crime. 

And  in  Garvin  v.8tate,«i4)r«,tt  was  held  tbat 
one  wbo  Is  indicted  aa  a  colored  person  may  be 
proved  to  be  such  by  profert  ot  his  penon  before 
tbe  Jury  without  the  testimony  of  witnessea,  whera 
tbey  are  satisfied  fromtbetr  lospeoUoD  that  be  Is 
colored. 

8o  in  State  T.  Pmdbomme  (Un)  n  La.  Ann.  Si, 
it  waa  held  Uiat  eompelling  a  pttooner  on  trial  foe 
murder  to  take  Us  Cset  from  undara^AaiTwbeB* 
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ton.  30  Coot).  600;  Kvnile  t.  SCate.  83  Ind. 
1^;  Com.  T.  McDonald.  5  Cush.  865;  PeopU 
y.  Jone$,  46  Mlcb.  441;  State  t.  Beat,  87  Ohio 
St.  lOtf,  41  Am.  Rep.  490:  CJark  t.  SUtte.  86 
Teoa.  611;  Peo^  r.  Bush,  4  Hill,  188;  Feople 
T.  Lawtm.  66  Barb.  126;  Malkrmott  v.  iW- 
fj^,  5  Park.  Crim.  Sep.  104;  Maekmif  t. 
><opif,  6  Park.  Crlm.  Kep.  114. 

Whenever  the  law  makes  cue  Btep  toward 
the  accomplishment  of  ao  UDtawfal  object, 
with  the  Intent  or  purpofie  of  accomplishlaf  it 
•criminally,  a  person  taking  that  step,  with  that 
intent  or  purpose,  and  himsdf  capable  of  doing 
•erery  act  on  bis  part  to  accomplish  that  object, 
CBonot  protect  himself  from  lespoiulbility  by 
•bowing  that,  by  reason  of  some  lact  unknown 
to  him  at  the  time  of  bit  criminal  attempt.  It 
could  not  be  folly  carried  Into  effect  In  the  par- 
ticular instance. 

C(?m.  V.  Jacobs,  Oom.  r.  MeDonald,  People  r. 
Jones,  State  v.  Wilaon,  and  i^ate  v.  Beal,  supra; 
Rogers  v.  Com.  5  Serg,  &  R.  468;  Uamilton  v. 
State,  and  People  t.  BusA,  supra;  Bishop, 
Crim.  L.  Tib  ed.  §  741;  Whart.  Crim.  L. 
%  186. 

There  was  no  error  In  the  exclusion  of  cer- 
tain of  the  evidence.aa  to  the  f&ct  that  instruc- 


be  had  pot  tliem  to  enable  ■  witness  who  saw 
tracks  of  the  murderer  to  state  bow  they  oortes* 
ponded  with  the  prisoner's  feet  ts  not  improper  or 
cequfrlnff  bim  to  give  evidence  airalDBt  talmself  in 
violation  of  the  oonetltuttoual  pndiiWtloo. 

And  an  Mder  of  the  court  dlreotluf  the  defend- 
ant In  a  ertmbial  action  to  stand  up  tOr  tdeoUfloa* 
tlon  twfore  tbe  Jury  bra  witness  theu  slvlng  testl- 
monr  wbo  bad  prerloualy  referred  to  him  In  his 
tesUmony  as  '^his  yoimv  man"  was  held  not  to  be 
improper  and  not  to  require  the  defendant  to  gtn 
«Tldence  affalnit  hlms^  within  the  naeanfaiff  of 
the  oonatitutlonal  prohibition  in  People  T.  Goldeo- 
•on  (1888)  7B  GaL  888. 

And  an  answer  a  witness  of  **tbat  xaao,"  p(dnt> 
Ins  to  the  defendant,  made  to  a  quesUcm  ss  to  who 
the  person  was  wbo  bad  taken  tbe  package  ftom 
him  for  the  larceny  of  vhloh  the  defendant-was  on 
Mai,  was  held  not  to  be  aubjecc  to  exception,  the 
witnea  harlnv  prerlously  testified  as  tb  the  taking. 
In  Com.  T.  Whitman  (U78)  Ul  Mass.  aSL 

So  in  Whits  T.  State  a8B3)  74  Ua.  81.  ttwss  held 
that  the  Jary  may  look  at  the  dress  end  neoeral  ap- 
pearance of  tbe  defendant  on  a  Dioeeoutlon  oharg- 
teff  that  a  white  man  and  a  o^ro  woman  Uved  to- 
cetberln  astateof  adultery  or  fomlcatfon,  whols 
personalty  present  In  oourt,  in  connection  with  tbe 
other  evidence  In  the  esse,  to  determine  whether 
be  la  of  the  male  or  female  sex. 

And  personal  Inspection  by  tbe  jury  on  tlie  trial 
of  an  aotlou  fOr  freedom  a  abiTe  to  determine 
whether  the'plalDtlff  has  less  than  oae  fourth 
Afrioen  blood  and  Is  therefore  entitled  to  freedom, 
or  has  tliBt  proportion  or  more  and  Is  therefore 
prima  fade  a  slave,  was  held  to  be  proper  and  ad- 
missible. In  Gentry  t.  MoHInnls  OBBfi)  8  Dana,  885; 
tbe  blvhest  and  beet  evldenee  that  can  be  vlven  be- 
ing- said  to  be  that  addressed  to  tbe  senses. 

So  profert  of  tbe  person  of  the  man  was  held  to 
be  proper  on  tbe  trial  of  an  Indlotmeot  tor  mis* 
eesenatlon  under  Atabama  Ooda,  seotloo  4818, 
ebarginir  that  a  negto  man  and  a  white  woman  did 
intermarry  or  live  In  adultery  or  fornication  wltb 
each  other.  In  order  tbat  tbe  Jnry  might  de- 
termine br  Inepecuon  whether  be  was  a  oe^ro 
wlthhi  the  statutory  deflnttlon  as  oharved  In  tiie 
tndletment,  where  there  bad  been  a  severanoaas 
to  tbe  man,  and  tbe  woman  alonewas  on  trial,  In 
Uaton  v.  State  (UBB)  88  Ala.  OA 
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tloQs  had  been  given  tbe  defendant  by  the 
society  for  the  prevention  of  crime. 

Kerrains  v.  Peopie,  60  N.  Y.  831,  14  Am. 
Bep.  168. 

Tbe  testimony,  if  admitted,  wonldbavebeen 
dmply  corroborative  and  cumulative. 

Where  it  Is  apparent  and  obTkms  tbat  the 
supposed  error  did  not  and  could  not  affect  the 
result,  nor  work  either  injury  or  Injostice  to 
the  party  accused,  we  think  It  does  not  call 
for  a  reversal  of  the  conviction. 

Shorter  t.  People,  2  N.  T.  193, 61  Am.  Dea 
286:  Cttp  Bank  ef  Brook^n  v.  Dearborn,  20 
N.  T.  246;  Fbrrett  t.  Fbrrest,  2S  N.  T.  IflO; 
Smith  V.  Paton,  81  N.  Y.  66;  State  t.  Ford, 
8  Strobb.  L.  617.  note;  Rex  y.  BaU,  Buss.  & 
R  0.  C.  182;  KiM  v.  Tinckler,  1  East,  P.  0. 
864;  Eorford  T.  WOson,  1  Taunt.  12;  Doe  t. 
Tyler,  6  Biog.  661;  De  Rutzen  t.  Farr,  4  Ad. 
&  El.  63;  yathan  v.  Buekland,  2  J.  B.  Moore, 
168;  Stiles  v.  TUford,  10  Wend.  889;  Page  v. 
EUsiDort/i,  44  Barb.  640;  PeopUv.  IfeOdnn,  16 
N.  Y.  61,  60  Am.  Dec.  643:  Maray  T.  Shutts, 
29  N.  Y.  866;  People  v.  Brantbu.  83  N.  Y. 
526:  Peoples.  Oonsates,  86  N.  Y.  69. 

There  was  no  error  in  tbe  action  of  tbe  trial 
Justice  in  compelling  the  defendant  to  rise  tor 


A  request  to  eproseontlnff  witness  on  a  trial  for 
rape  to  look  about  tbe  room  and  see  If  she  ooold 
point  ont  tbe  man  who  oommltted  the  crime,  and 
her  answer,  'That  Is  the  black  rascal,'*  polntlnir  to 
the  prisoner,  w«e  held  not  to  be  sutjjeot  to  tbe  ob- 
jection that  the  prisoner  was  thereby  oompeOed  to 
srlveevMenoeanUost  hlmseU,  In  State  r.  Johnson 

ammv.ca. 

Or  to  the  objeotkm  tbat  tbe  state  thereby  took 
advantaffe  of  the  defendant's  presence  nndw  bis 
rlirht  to*Monfnnt  his  aoouseEs"  tooompel  him  to  • 
atlve  evldenoe  against  himself,  as  the  state  Iseo- 
titled  to  have  blm  present  for  Identification  as 
well  as  f  or  punlsbmenL  Ibfd. 

This  rule  also,  like  tbe  opposing  one.  has  been 
held  to  apply  to  evldenoe  of  oonpnlsory  ezamtn^ 
tlons  and  ezhibttloos  bad  before  the  trlaL 

Thus  In  Walker  v.  State  (ISIV)  T  Tex.  App.  SM, 
82  Am.  Bep.  GDfi.  it  wan  held  that  evidence  on  a 
trial  for  murder  tbat  the  examlnloff  maalsttate 
taadoompeiledthe  prisoner  to  make  Ms  footprints 
in  ashes  and  sand  tn  the  Jnstiee's  oflloe.  and  durt 
tbey  oorreeponded  with  foo^rints  found  at  ttie 
scene  of  the  crime.  Is  admbelble  and  not  subject  to 
the  objeotlou  tbat  the  defendant  himself  was  oom> 
pelled  to  make  It  in  oontiaveotlon  of  the  oonstltu- 
tlooal  prohibition  against  compelUnir  one  aoouaed 
of  crime  to  give  evidence  against  himself. 

And  testimony  of  a  witness  for  tbe  atate,  upon 
the  trial  of  aa  Indictment  for  assault  with  intent 
to  kill,  tbat  under  dtecUon  of  tberiierlffbe  ap- 
plied tbe  boot  taken  from  the  foot  of  tbe  defend- 
ant at  the  time  of  bis  arrest  to  tracks  found  near 
the  scene  of  tbe  orime  and  found  them  to  corres- 
pond, was  held  to  be  admimble  aa  an  item  of'  olr- 
oomstaotlal  evldenoe  but  not  sulBdent  of  Itself  to 
sustalo  a  conviotlon.  tn-HSyeta  r*  Stats  (188Q  U 
Tex.  App.  3B. 

So  In  State  V.  Qraham  (1878)  74  N.  C.  646,  £1  Am. 
Bep.  ¥Ki,  It  was  hcdd  that  an  <dBoer  wbo  has  ar- 
rested a  prisoner  diarged  with  a  crime  hasa  right 
to  take  olt  tbe  t>oots  or  Aoes  of  the  prisoner  and 
compare  them  with  tracks  found  at  the  soene  of 
the  crime,  and  where  the  prisoner  upon  belog  re- 
quired to  pJaoe  bla  foot  In  one  of  snob  tracks  does 
Bu  tbe  ofllcer  may  properly  testify  as  to  tbe  result 
<tf  the  eomparlBon  thus  made. 

And  evideaoe  aato  tbe  condition  of  the  defend- 
anVt  liandapoBa  trial  for  mnider  was  held  to  be 
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tbe  purpow  of  affording  ■  witnem  who  bad 
aeen  tbe  defeadaot  wbeo  in  a  standiag  posi- 
tion an  opportunity  of  determiniog  wb^ber 
be  recognized  tbe  defendant  aa  tbe  penon  abe 
bad  BO  Been. 

Story,  Conit.  Lav,  ft  1788;  State  v.  AA 
Chvetf,  14  Nev.  81,  88  Am.  Rep.  680;  ^tottf 
T.  Graham,  74  N.  C.  M«.  21  Am.  Rep. 
498:  BtaU  t.  Oarrett,  71  N.  C.  86,  17  Am. 
Rep.  1;  State  t.  Jokn»o%,  67  N.  C.  68;  ^te 
T.  /VudAtmimff,  26  La.  Ann.  B28;  Joknmm 
T.  C^.  116  Pa.  860;  Eomfi  Cam,  6  City 
Hall  Rec  134;  Borrin.  (ScoamsUntial  Et.  pp. 
686-«38.  660:  Bim  T.  Bkt  11 L  a  A.  691.  47 
N.  J.  Eq.  660l 

Mr.  John  W.  Go«  wttb  Mr,  Frank 
Kosa*  for  respondent: 

WheneTer  motire  ia  material,  erideiiM  to 
ibow  the  motive  to  be  eitber  bad,  good,  or  ex- 
cnaable,  from  necesBltT,  1b  relevant. 

Peojie  T.  Wood,  SIPark.  Crim.  Rep.  681; 
Kerrains  r.  People,  80  N.  T.  221. 14  Am.  Rep. 
158:  PeopU  t.  OdeU,  14  N.  Y.  Week.  Dig.  403; 
Donohve  t.  Peoj^e,  56  N.  T.  208;  People  t. 
FarrfU.  81  Cal.  676;  People  v.  Quick,  61  Mich. 
647:  5  Am.  &  Eng.  Encyrlop.  Law,  p.  787, 
CiUng  Cioeci  t.  Ciocci,  26  Eng.  L.  &  Eq.  604, 


696;  Latham  fjUham^  80  Oimtt.  807;  Ckm 
T.  Oane,  89  N.  J.  Eq.  14a 

Ikror  waa  committed  by  Ifae  brlal  oonrt  ia 
compelHDg  tbe  defendant,  agafaiat  bis  objee- 
tiona.  to  be  stood  np  in  court  thmt  m  wVtmem 
mfgbt  ideotify  him. 

A  defendant  In  a  criminal  case  shall  not  ba 
compelled  to  be  a  vibMaavninst  himaelL 

N.  Y.  Gout.  art.  1,  S  C;  n.  &  Com. 
Amoid.  6. 

It  may  be  arcned  that  eompelHii^  the  de- 
fendant to  atand  np  f(w  inspection  is  difFemt 
from  oompelling  bim  to  vxptm  a  cettidii  poitioa 
of  bis  person  for  inflection.  Tbe  digFerence  i 
wly  In  degree. 

Constitutional  Bafegaacda  cannot  be  pared 
down  by  degreea.  for  tbe  manifeBt  intent  of  tba 
one  in  qnestlon  ia  as  broad  aa  tbe  miacbief  1* 
was  desired  to  guard  againsL 

Ckmntdman  v.  Biteheock,  148  U.  8.  447-586, 
86  L.  ed.  1110-1122;  Bofid  t.  Vnitti  Stata, 
116  U.  B.  635.  29  L.  ed.  768. 

Owing  to  tbe  increase  in  the  nnmber  of 
cases  where  threats  were  made  that  nnless 
money  was  paid  tbe  person  would  be  accused 
of  having  rommitted  an  unoRtaral  crime,  it 
was  decreed  by  tbe  judges  that  this  threat 


admttsibie  when  at  a  oonmer^  inquest  npon  tbe 
body  ot  tbe  person  aUetredtobavelieen  moidered 
It  was  proven  tbat  tbe  defendant  wbo  was  taken  In 
ottttodV  upon  susplofoD  bad  said  that  deoeased  was 
aeeldentaily  burned  to  death,  and  that  sbe,  tbe  de- 
fendant, bad  burned  bar  band  in  trjrlns  to  put  the 
flte  ont,  wboi  tbe  coroner  ordered  her  to  unwrap 
and  show  her  band,  whloh  she  did.  In  State  v.  Gar- 
rett (1874)  n  N.  a  85,17  Am.  Bep.  L 

And  the  boots  and  aocks  of  a  prisoner  obaned 
with  murder,  taten  from  hie  person  at  tbe  time  of 
tata  arrest  In  tbe  contse  of  tbe  usual  seanA  of  Us 
person  upon  his  arrival  at  the  Jail,  were  held  to  be 
admlSBlblfl  In  evldenoe  at  the  trial  for  tbe  purpose 
of  identlf  yins  him  as  tbe  person  who  oommltted 
the  crime  br  oomparison  with  tracks  found  at 
the  scene  of  tbe  erime  and  not  subject  to  tbe  objec- 
tion that  they  were  obtained  by  unreasonable 
search  or  that  be  was  thereby  compelled  to  give 
evidenoe  against  himself,  In  State  v.  Nordstrom 
(1808)  T  Wash.  806. 

So,  aalntbeopposlnilineof  easesttbedootrlne 
hasbeen  PMertedincasestumlnerupon  other  points. 

Thus  In  Warlick  v.  White  (1877)  7S  N,  C 175.  hold- 
loff  It  to  be  competent  toezbibita  child  to  the  Jniry 
on  an  Isme  aa  to  whether  It  was  of  mixed  blood  It 
was  said  that  If  a  person  Indicted  for  a  crime 
Bhoiild  persist  In  wearing  a  mask.  It  can  scarcely 
be  doubted  that  a  court  would  order  the  mask  to 
be  removed  so  that  a  witness  of  the  crime  might 
be  able  to  identify  bim  as  the  criminal. 

And  In  Re  Jeesup'B  EMate  (1880)  0  L.  R.  A.  694, 81 
Cat.  408.  holding  that  pictures  taken  by  photOR- 
raphy  of  tbe  putative  father  of  an  alleged  illegiti- 
mate child  are  admissible  in  evidence  in  a  proceed- 
ing to  establish  heirship  for  tbe  purpose  of  showing 
resemblance  t>etween  them,  the  court  said  that 
they  would  be  entitled  to  much  less  weight  as  evi- 
denoe than  profert  of  tbe  persona  themselves,  and 
even  that  would  not  go  far  toward  eetabllsbtng  re- 
lationship, sinoe  a  marked  almllarlty  between 
strangers  and  great  dissimilarity  between  kindred 
are  matters  of  almost  dally  observation. 

So  In  Johnson  v.  Com.  (1887)  IIS  Fa.  SOB  tset  forth 
Ha^ra  under  lieading,  Wa4ieer  ef  the  eoMtitutloTial 
crcfiiptlon,  holding  that  the  prisoner  bad  waived 
bis  rights  by  failure  to  object),  tbe  court  said  that, 
assuming  that  objeotlon  had  t)eea  duly  taken,  it 
was  not  prepared  to  asj  thatlt  would  have  been 
fi8  [4.  R.  A. 


<tf  anravallta  tibe  prisoneror  tbattt  eonM  ban 
been  regarded  as  a  violation  of  tbe  eonsUtutteoai 

prohibition  against  oompelling  tbeaeoiised  to  S^vw 
evidenoe  against  himself  as  "he  was  not  a^ed 
much  leaa  compiled"  to  ^ve  evidenoe  against 
bbnselL 

Andm  Btatev.MoniaattUM  N.a  IM,  wtaleb 

was  a  prosecution  for  mardw,  tmcfa  at  tbe  soene 
of  the  crime  were  measured  and  tbe  measnremeois 
applied  to  tbe  boots  of  tbe  lalsotter  against  Us  <ri^ 
Jectlon.  but  tbe  objection  was  based  and  Oeeae* 
turned  on  tbe  question  wbetbertbe  measaresaent 
and  comparison  oould  lawfully  be  made  In  Us  ab- 
sence without  notice. 

me  doctrine  of  this  line  of  eases  is  redoeed  to 
tbe  general  nila  In  State  ▼.  Nwlsbam  OW  T 
Wash.  80B,  tbat  an  accused  penon  cannot  be  com* 
pelled  to  exhibit  those  portions  of  his  body  which 
are  usually  covered  for  the  purpose  of  securing  Us 
fdenttflcatlim  or  In  oUnr  ways  affording  evtdeoee 
against  him. 

And  State  r.  Ab  CboejrOnn  U  K«r.  IB,  S  Am. 
Hep.  530.  to  therein  referred  to  as  hddlnit  tbat  ex- 
posure Is  prohibited  only  where  deoenor  would  be 
infringed. 

And  hi  State  t.  Ab  Chney,  tiqwn,  tt  waa  Mid  that 

whether  or  not  requiring  a  defendant  to  cxblbit 
himself  totbe  Jury  for  the  purpose  of  identUoatlon 
was  erroneous  depends  upon  the  guesttons.  Was  be 
compelled  to  exhibit  himself  In  mob  a  maonerasto 
unjustly  or  Improperly  prejudice  bis  case  before 
tlie  Juryt  Did  tbe  act  In  question  have  a  tendency 
todegrade,  humiliate.  Insult,  or  disgrace  him?  and. 
Did  the  Judge  by  the  act  In  question  convey  to  the 
Jury  the  Idea  that  be  believed  bim  to  be  guOty  of 
the  offense  charged  agafaiat  hlmf 

The  doctrine  denying  tbe  appIloatioD  of  tbe  ooo- 
etltutlooal  prohibition  Is  based  upon  tbe  theory 
that  the  reasons  for  its  eoaotmeot  are  not  applics- 
ble  to  evidenoe  of  this  character. 

Thus  In  State  v.  Ah  Chuey,  ntpra,  tt  Is  said  tbat 
tbe  reason  for  the  coustitutional  prohfbltioo 
against  compelling  a  peieon  to  be  a  witness  agatnal 
himself  Is  that  tt  was  believed  tbat  be  might,  by 
flattery  of  hope  or  suspicion  of  tear  be  Induced  to 
tell  a  falsehood,  and  tbat  such  reason  Is  not  appH* 
catde  to  tbe  examination  of  the  person  of  ttw  d*. 
fendantfor  marks  and  scan,  as  tbat  in  the  vary 
nature  of  things  oonM  not  lead  to  AlssbooO. 
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«f  aiich  K  h^oiu  cfaaracter,  fraught  wftb  such 
lioirible  coDsequeDces  to  the  accused,  and  cal- 
culated to  produce  soch  terror,  that  it  was  a 
putting  ia  fear,  and  constituted  robbery. 

Jackmm'a  Gate,  1  Eaat,  P.  C.  Addeoda, 
XXI. :  Bm  ▼.  FuUur,  US.  BalW.  aad  R. 
R  408;  Donnaiy'*  Oiiv,  9Ea«t,T.  0.  p.  715; 
2  Hussell,  CrimeB,  9th  ed.  129;  Long  t.  ^ie, 
12  Oa.  293. 

ExtortioD  signlfles,  in  an  enlarged  sense, 
any  oppresrioa  under  color  of  right.  In  a 
■tricter  sense,  it  ricDlfles  the  taklog  of  money 
by  ao  officer  by  color  of  office. 

Pwpb  T.  WhtOqi,  6  Cow.  ess. 

The .  attributes  of  robbery  are  rloleoce, 
force,  or  fear. 

The  attribute  of  extortion  is  force  of  fear  in- 
duced by  a  tbfpat. 

Fear  fo  criminal  law,  Is  dread,  consciouBness 
of  approaching  danger. 

1  Bouvier.  Law  Diet  677;  Donn^y'i  Can,  3 
East,  P.  C.  718;  2  Russell,  Crimes,  71;  Kingy. 
Boufhfiion,  6  East,  127. 

On  the  evidence  In  this  case,  how  can  It  be 
contended  that  Amos  was  induced  through 
fear  to  promise  the  defendant  money?  Was 
the  free  operation  of  her  will  suspended? 
Clearly  not,  for,  as  ao  active  and  witling  agent 


And  tD  Btate  r.  Orabam  (tn«  74  K.  a  61ft,  a  Am. 
Rep.  4BB,  It  was  said  that  iiioh  reaaoiiB  do  not  apply- 
to  oompelllDfl:  the  dofeadant  to  place  his  foot  in  a 
truck  made  br  the  gulltr  par^  and  testifrlDK  as  to 
Um  result  of  the  oomparlson,  as  no  feais  or  hopes 
of  tbe  prisoner  oonld  prodooe  a  resemblanoe 
tween  Am  traoka. 

m.  Ctmpariaon  of  oases. 
No  lodependent  comparison  or  erttlolam  of  ttie 
cases  is  attempted  or  intended,  all  designed  to  be 
shown  under  this  heading  Is  what  sppears  In  tbe 
cases  themselves  with  reference  principally  to  the 
apparent  oonfiiot  between  tbe  North  OaroUna 
oases. 

6tste  T.  Ah  Oioer  (187S)  14  Nev.  TS.  SB  Am.  Bep. 
680.  which  is  the  leadlnfr  case'afflrmlnK  tbe  right, 
dieapprores  State  t.  Jacobs  (1868)00  N.  G.S1S0.  which 
Is  the  leading  case  denTlng It,  the oauztsaytng  that 
ttliaDotloeal>Ieni«tttaatln  noneof  thesnbseqaent 
casee  in  North  Carolina  in  which  that  case  was  dted 
have  the  courts  sanctioned  win  any  manner  ap- 
proved of  the  reasoning  upon  wfaleb  the  decision 
was  based. 

It  Is  to  be  observed,  however,  that  State  v.  Ah 
Chuer,  supra,  was  decided  by  a  divided  court  a 
strong  dissenting  opinion  bavlnfr  been  given,  and 
while  all  the  subeequent  North  Carolina  casee  up- 
bold  the  oppoette  rule.  State  v.  Jacobs,  supra,  whs 
nowhere  expressly  overruled  and  many  of  them 
dlsClngalsb  it,  which  If  not  an  approval  Is  certainly 
not  a  denial  of  the  doctrine  therein  esserted. 

Thus  State  r.  Woodruff  (1872i  67  N.  C  80,  Involv- 
ing the  question  of  tbe  right  to  exhibit  the  child  to 
tbe  Jury  la  a  bastard;  case,  dlstlngulsfaea  State  v. 
Jacobs,  supra,  upon  tbe  irround  that  in  that  case 
the  prisoner  was  ordered  to  stand  up  and  exhibit 
himself  to  the  Jury  while  the  record  showed  noth- 
ing Qt  the  kind  In  tbe  ease  at  bar. 

And  8tate  v.  Johnson  (1672)  87  N.  a  BB,  dMdn- 
gulsbee  State  v.  Jacobs,  supra,  upon  the  ground 
that  In  that  case  tbe  prisoner  was  required  to  ex- 
hibit hiourtf  tbat  tbe  Jury  might  determine  his 
blood  orraoe,  wbloh  was  a  matter  to  be  proved  by 
witnesses  who  knew  the  facts,  the  court  saying  that 
in  tbat  caap  It  would  have  been  competent  for  wit- 
nesses who  knew  him  to  point  to  blm  as  heAag  tbe 
Identical  person  of  whom  ttwy  were  speaking. 
•8  L.lt.  A. 
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of  the  police,  she  had  been  exercising  her  win 
and  ingenuity  for  over  a  month  to  entice  th« 
defendant  Into  her  snare. 

Forcible  examination  of  the  person  b  un- 
constitutlonaL 

People  T.  MeOm,  45  How.  Pr.  216;  8taU  T. 
Jaeobt,  fiO  N.  0.  269;  Blaekmll  t.  State,  97 
Ga.  76,  44  Am.  Rep.  717;  Day  v.  Stale,  68 
Oa.  669;  8toke$  r.  State,  5  Baxi.  619,  80  Am. 
Rep.  72;  State  t.  Johnaem,  67  N.  C.  65;  PeopU 
T.  Mead,  50  Mich.  228. 

The  defendant  was  indictedTfor  attempt 
at  extortion.  The  evidence  showed,  If  any- 
thing, an  attempt  at  compounding;  bat  thm 
is  absolutely  nothing  in  the  evidence  to  ahow 
that  a  threat  to  accuse  of  a  crime  was  made 
,  by  the  defendant. 

Extortion,  as  defined  in  the  penal  code,  was, 
as  a  substantive  crime,  unknown  at  commoa 
law.  Its  consUtueot  elements  were  recog- 
nized as  robbery. 

Robbery  was  defined  at "  the  felonious  tak- 
log of  money  or  goods  of  any  value  from  the 

ferson  of  another,  or  in  his  presence  against 
is  will,  by  violence  or  putting  in  fear." 
2  East,  P.  C.  707;  461.  Com.  242;  2  Bishop. 
Crim.  L.  7lb  ed,  %  1157. 
Extortion,  at  common  law,  was  a  mlsde- 


And  Btate  Garrett  (ISTO  71  N.  C  8S.  17  Am. 
Bep.  1,  dlstlngulsbes  State  v.  Jacobs,  mtpra,  upon 
tbe  ground  that  In  tbat  case  the  prisoner  himself 
on  trial  waa  oompelled  to  exhibit  himself  to  the 
Jury  tbat  tbsy  might  bsb  that  ta«  was  within  the 
prohibited  degree  of  oolor  thus  forcing  bim  to  be- 
come a  witness  against  himself,  while  In  the  case  at 
bar  it  was  not  tbe  prisoner  but  the  witnesses  who 
were  ealled  to  prove  what  tber  saw  upon  Inspecting 
tbe  prisonOT*s  band  though  the  Inspeetloa  waso^ 
talned  by  intimidation. 

IT.  Wateer  of  tAs  eonstttwtlonal  erempt<on. 
An  accused  person  waives  bis  oonstltationBl  ex- 
emption from  being  oompelled  to  exblliit  himself 
when  be  makes  tbe  required  exhibition  without 

objection. 

Thus  a  prisoner  charged  with  murder  who  Is  dl- 
reoted  by  the  district  attorney  to  stand  up  and  m< 
peat  sentences  used  by  the  person  who  committed 
the  murder  for  the  purpose  Of  affording  a  witness 
then  on  the  stand  an  opportunity  of  seeing  bim 
and  bearing  his  voice  to  enable  him  to  teetif  y  as  to 
whether  be  was  or  was  not  the  same  person,  waives 
hie  right  to  olalm  that  he  was  thereby  oomnelledto 
give  evidence  against  himself,  where  heooisplles 
with  such  direction  without  objection  either  on  his 
part  or  upon  the  part  of  bis  oounee},  and  tbe  action 
of  the  court  Inpermlttlnglt  f umlflbee  no  bnsis  for 
review  upon  appeaL  Johnson  v.  Com.  (18S7)  lift 
Pa.  880. 

And  a  defendant  on  a  trial  for  murder  who  at  the 
Instance  of  the  state  stands  up  before  the  Jury  and 
places  a  broad-brimmed  hat  on  his  bead  and  a 
handkerchief  over  his  face,  whereupon  a  witness  tea- 
tiflee  that  that  was  exactly  the  way  he  looked  on  the 
nlgbt  of  tbe  murder,  cannot  object  on  appeal  that 
he  was  thereby  required  to  testify  against  blmaeli 
In  violation  of  the  constitutional  provision,  where 
no  oompulslott  waa  used  and  be  made  no  otiJecUon, 
and  for  all  tbat  appears  he  not  only  consented  to 
it  but  may  have  been  deal ro us  of  tbe  teat.  Gallaher 
V.  Stale  <18ae)  S8  Tex.  App.  247. 

Bo,  when  on  atrial  for  murder  tbe  evidence  tends 
to  show  that  tbe  murderer  at  tbe  time  of  the  mur« 
der  had  worn  a  certain  pair  of  mbt)er  boots,  and 
tbe  defendant  goes  upon  the  stand  and  testifies 
that  be  cannot  get  them  on,  and,  at  the  request  of 
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nieanor,  and  was  deflned  "to  consist  In  anr 
officer's  uolawfullj  taklne,  by  color  of  bis  of- 
fice, from  any  man  aoy  mon^  or  thing  of 
TBiue  that  Is  not  due  him  or  more  tbu  la  due 

or  before  it  is  due," 

Bl.  Com.  141;  1  Hawk.  P.  C.  418;  Com  v. 
BagUff,  7  Pick.  279;  Bunnettt  T.  Fletcher,  16 
Vass.  626. 

Earl.  J.,  delivered  the  opinion  of  the 
■court : 

The  defendant  was  indicted  and  upon  his 
trial  convicted  of  aa  attempt  to  commit  tlie 
crime  of  extortion  In^e  city  of  New  Ywk, 
on  the  4th  day  of  December.  by  at* 

tempting  to  obtain  $160  from  Catharine 
Amoa  by  treatenlng  to  accuse  her  of  keeping 
a  house  of  prostitution.  The  followln);  are 
the  sections  of  the  Penal  Code  under  which 
he  was  convicted  :  Section  653 :  "  Extortion 
Is  the  obtaining  of  property  from  another, 
with  hia  consent,  lnauce<l  by  a  wrongful  use 
of  force  or  fear,  or  under  color  of  official 
right."  Section  653:  "Fear,  such  as  will 
constitut«  extortion,  may  be  induced  by  a 
threat"  (among  other  things)  "to  accuse  a 
person  of  any  crime. "  Section  84 :  "  An  act 
■done  with  intent  to  commit  a  crime,  and 


his  oounBeLmakesappareDtlrextraordlDary  efforts 
to  do  BO  before  tbe  jury,  permlttlag  a  shoemaker 
to  measure  the  boots  and  tbe  prisoner's  foot  and 
testify  tbat  feet  of  that  bIm  oould  wear  the  boots, 
and  permlttlDR  other  persons  In  the  presence  of 
the  Jury  to  put  on  the  boots,  after  which  thesboet- 
maker  measured  tbelr  feet  and  found  tbem  as  laTge 
aa  the  defeDdaafB,  is  not  emmeons , or  subject  to 
the  objection  tbat  defendant  was  thereby  com- 
pelled to  frlre  evidence  afcanlst  blmself,  but  leglU 
Imate  and  proper  after  the  ezhlbitkni  made  by  the 
defendant  in  bla  apparent  efforts  to  get  tbem  on, 
by  vayoforoes-ezamination  and  rebuttaL  State 
V.  Nordstrom  aseSi  7  Wash.  606. 

And  In  People  v.  Uead  (18SB)  GO  Uloh.  SB,  It  was 
held  that  a  ruling  of  the  court  on  a  trial  for  burg- 
lary and  larceny  requiring  the  defendant  while 
fflvlng  evldenoe  In  his  own  behalf  to  measure  a 
shoe  which  at  the  Instance  of  tbe  prosecution  be 
bad  put  on  without  objection,  for  the  purpose  of 
determining  whether  tbe  tracks  found  at  tbe  scene 
of  tbe  crime  were  bis  own,  was  a  taanolees  error  for 
whlob  a  reversal  would  not  be  made,  aa  the  simple 
meesurement  and  declaration  of  (be  result  might 
have  twen  done  by  any  one  else  aa  well  as  by  him- 
self. 

So  voluntary  submission  to  an  Impeotlon  before 
-trial  a  waiver  of  objection  to  evidence  of  tbe 
facts  ascertained  thereby  on  the  ground  that  It 
violates  tbe  prisoner's  ooaetltutlonal  exemption. 

Thus,  the  testimony  of  physicians  who  examined 
a  penon  cliarged  with  rape,  whfle  io  jail,  aa  to  his 
pbyaloal  condition,  who  voluntarily  submitted 
thereto  after  being  Informed  ttiat  tbe  physicians 
came  and  were  acting  at  the  iagtanoe  of  the  district 
attorney,  is  admissible  where  theteetimonT  with 
reference  to  the  rape  tended  to  show  that  the  pros- 
ecutrix tbprrby  became  inoculated  witba  venereal 
disease,  the  defendant  having  dedled  the  commis- 
sion of  the  deed.  People  r.  Glover  (1888)  n  Hloh, 
803. 

And  an  examination  by  a  physician  of  the  de- 
fendant In  a  prosecution  for.  burglary  made  In  jail 
twfore  trial  for  the  purpose  of  IdentUyiog  bim  as 
tbe  culprit  who  had  l)een  caught  l>y  the  face  and 
neck  while  engaged  lo  making  tbe  entry  oannot  be 
said  to  be  compulsory  so  as  to  render  evidence 
concerning  it  Inadmissible  though  the  sheriff  ao- 


tending  bat  fitiUn;  to  effect  Its  oonunlasloi. 
Is  an  attempt  to  commit  that  crime. "  Sectloa 
685:  "A  person  may  be  convict^  of  aa 
attempt  to  commit  a  crime,  although  it  ap- 
pears on  the  trial  t^at  the  crime  waa  c<«- 
summated,  unleaa  the  court,  in  ita  discre- 
tion, discharges  the  Jury  and  directs  the 
defendant  to  be  tried  for  the  crime  itself." 

Catharine  Amos,  who  waa  the  principsl 
witness  for  the  people,  testified  that  for  D;n« 
years  she  had  been  the  keeper  of  a  bouse  <A 
prostitution  In  Uie  city  of  New  York,  and 
that  the  defendant,  in  December,  1893.  came 
to  her  and  agreed  with  her  that  If  ahe  would 
pay  certain  lanu  of  money  to  him,  and  e»- 
pecialiy  the  sum  of  |1&0,  he  would  not  ao- 
cuae  her  of  tbe  crime,  and  that  from  Octolier 
19,  1899,  to  December  4,  1893,  ahe  had  be«B 
acting  as  a  decoy  of  the  police  and  trying  to 
induce  the  defendant  to  receive  money  fr«n 
her  under  such  circumstances  as  would  render 
him  guilty  of  a  crime  and  eoftble  tb«  police 
to'  arrest  and  convict  him  of  it. 

The  evidence  traded  to  show  the  exfatence 
of  every  element  constituting  the  crime  of 
extortion,  except  that  Hra.  Amoa  In  paying 
the  money  exacted  by  the  defendmnt  was  not 
actuated  by  fear. 


oompanled  the  phjaician,  where  it  does  not  appear 
that  he  did  or  said  anything  with  leapect  to  It,  or 
that  tbe  defendant  waa  compelled  to  submit  to  lb 
State  v.Sbuble  (188^  71  lOwa.  U. 

T.  ikt  nvHsh  ffwUL 

TbougbEnglaiidbasno  written  oonstftotlaa  and 
oOQseqnendy  no  eonstttutlonal  profalbttion  airalnat 
compelling  an  accused  to  ^ve  evidence  againat 
blmself,~the  rule  that  such  oompulGioa  shall  not 
be  allowed  baa  been  repeatedly  declared  wlib  ref- 
erence to  ordinary  testimony  and  In  matteia  dm 
relating  to  ideotlflcatloa. 

With  relation  (o  lospection  of  tbe  person  for  tbe 
purpose  of  Identification,  however,  the  English 
caee^seem  to  agree  with  that  line  of  American  ansea 
holdmg  that  tbe  probiUtion  eztendaonly  tooo» 
peillog  tbe  accused  to  testify. 

Thug,  a  witness  In  a  criminal  action  may  be  di- 
rectly asked  whether  a  person  tn  court  to  whom 
bis  attention  is  then  directed  ts  tbe  one  of  whom  he 
bad  spoken  In  order  to  identify  bim  wttta  ottaer 
personsobargedin  tbe  same  indietment  with  tbs 
one  on  trial  where  be  had  pxevloiuly  gtvea  a  de» 
scrlption  of  aucb  penon.  Watson^  Oasa  (U17)  t 
Stark.  116. 

And  a  person  indicted  with  othraa  fOr  a  arlmina] 
offense  but  against  whom  the  biU  has  been  thrown 
out,  whoremalDSinouatodynndCTanothercharge, 
may  t>e  placed  at  the  bar  to  be  Identified  aa  one 
who  was  in  company  with  the  otbera.  Bex  v* 
Deeriog  assi)  fi  Car.  &  P.  16Bl 

So  Id  Atty.Uen.  v.  Fadden  (IW)  1  Price.  408,  II 
was  held  tbat  a  defendant  In  an  Infomutlion  who  la 
in  prison  may.  In  case  of  a  queetion  as  to  tbe  tden- 
tlty  of  the  person,  be  brought  up  on  habeas  oorpgs 
at  hie  own  expense  to  be  present  at  tbe  trial,  wbera 
be  claims  that  tbe  crime  was  committed  by  a  psi^ 
son  who  bad  assumed  bis  name. 

And  in  Beg.  v.  Blackburn  (1668)  6  Cox,  C  C  8S^ 
a  witness  who  testified  that  tie  had  seen  the  prisoner 
at  a  pertlcutar  spot  on  tlie  morning  after  Uw  mur- 
der and  that  he  bad  tfooeseen  a  number  of  men  Io 
gaol  and  pointed  out  one,  washed,  "Wliodid  yon 
point  him  outas  Ijelogr'andtbe  questloi^  with  tbe 
answer  that  It  was  tbe  prisoner  was  siistalDed.  bos 
the  only  question  raised  was  as  to  the  form  of  tba 
question.  V.  H.  & 
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It  ta  urced  on  bebalf  of  the  defendsiit  that 
-the  fact  tbat  his  threats  did  not  Inspire  fear 
Inducing  any  action  on  the  part  of  Mrs. 
Amos,  an  element  essential  to  constitute  the 
■completed  crime  of  extortion  renders  It  im- 
ponible  to  anstidn  an  indictment  and  oon- 
Tiction  for  the  lesBer  crime  of  an  attempt  at 
■extortion,  and  so  a  majority  of  the  Judges 
-GOnstitutlDg  the  general  term  held.  We  are 
of  opinion  that  those  learned  judges  fell  Into 
-error. 

Ttie  threat  of  the  defendant,  was  plainly  an 
act  done  with  intent  to  ouDniit  the  crime  of 
•extOTtion,  and  it  tended,  but  failed  to  effect 
Its  commission,  and  therefore  the  act  was 
plainly  within  the  statute  an  attempt  to  com- 
mit the  crime.  The  condition  of  Mrs.  Amoa* 
tnind  was  unknown  to  the  defendant.  If  It 
Jiad  been  such  as  he  suppoeed  the  crime  could 
4iave  been  and  probablT  would  have  been 
■ooosummated.  Bis  guilt  was  Just  as  great 
ma  if  he  had  actually  succeeded  In  his  pur- 

re.  His  wicked  motive  was  the  same,  and 
had  bronitht  himself  fully  and  precisely 
within  the  letter  and  policy  of  the  law.  This 
<!rime  as  defined  in  the  statute  depends  upon 
the  mind  and  intent  of  the  wrongdoer,  and 
not  on  the  effect  or  result  upon  the  person 
wtught  to  be  coerced.  As  aaid  In  Jwm*  t. 
Jfenm.  13S  N.  T.  254.  10  L.  R  A.  109, 
where  the  defendant  was  convicted  of  an  at- 
^mpt  to  commit  the  crime  of  larceny  by 
thrusting  his  hand  into  the  pccket  of  a  woman 
-which  was  not  shown  to  contain  aoytbin^, 
^  the  question  whether  an  attempt  to  commit 
ft  crime  has  been  made  is  determioable  solely 
the  condition  of  the  acU>r'i  mind  and  his 
oonduct  in  the  attempted  consummation  of 
his  dealgn.  ...  An  attempt  is  made 
■when  an  opportunltv  occurs  and  the  intend- 
ing perpetrator  has  done  some  act  tending  to 
accomplish  his  purpose,  although  be  is 
oaffled  by  an  unexpected  obstacle  or  condi- 
tion." In  Com.  T.  Jaeobi,  9  Allen,  274,  the 
defendant  was  convicted  of  soliciting  a  per- 
«on  to  leave  the  commonwealth  fw  uie  pur- 
pose of  enlisting  in  military  service  elae- 
"where,  although  such  person  was  not  fit  to 
t>ecome  a  soldier,  and  there  It  was  said : 
Whenever  the  law  makes  one  step  towards 
the  accomplishment  of  an  unlawful  object, 
with  the  intent  or  purpose  of  accomplishing 
it,  criminal,  a  person  taking  that  step,  with 
tlut  intent  or  purpose,  and  himself  capable 
of  doing  every  act  on  hia  part  to  accompliah 
that  object,  cannot  protect  himself  from 
reaponsibillty  by  showing  Uiat,  by  reason  of 
some  fact  unknown  to  him  at  the  time  of  his 
criminal  attempt,  it  could  not  be  fully  car- 
ried into  effect  in  the  particular  instance." 
It  is  now  the  estsblisiwa  law,  lioth  in  Eng- 
land and  in  this  coautiy,  Uwt  the  crime  of 
attempting  to  commit  larceny  may  be  com- 
mit tea,  although  there  was  no  property  to 
steal,  and  thus  the  full  crime  of  larceny 
«ould  not  have  been  committed.  Beg,  v. 
Brown,  L.  R.  24  Q.  B.  Div.  857;  Beg.  v. 
Bina,  M  L.  T.  N.  S.  800  ;  0cm,  r.  HeDotiald, 
9  Cnah.  806;  Peopte  t.  Jom$,  46  Mich.  441 ; 
Slats  v.  WHam.  W  Conn.  600 ;  Clark  v.  State, 
M  Tenn.  511 ;  Aa«  T.  BaiO,  tR  Ohio  St.  108, 
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41  Am.  Rep.  490 ;  Amn  t.  Cbm.  6  Serg.  A 
R  468 ;  Bamittan  w.  SUM,  86  Ind.  SOO.  10 
Am.  Rep.  22. 

In  Bex  V.  Solden,  Russ.  A  R  0.  C.  164,  it 
was  held,  on  an  Indictment  under  a  statute 
against  rasslng  tnr  disposing  of  foned  baxik 
notes,  with  intent  to  asfrand,  that  it  was  no 
defense  that  those  to  whom  the  notes  were 
passed  knew  them  to  be  forged,  and,  there- 
fore, could  not  be  defrauded.  In  Beg.  v. 
GoodekUd,  2  Car.  A  K.  294,  and  QuMn  v. 
Qoodall,  9  Cox.  0.  O.  41,  it  was  held,  under 
a  statute  making  it  a  fel<my  to  administer 
poison  or  use  any  instrument  with  intent  to 
procure  the  miscarriage  of  anv  woman,  that 
the  CTime  conld  be  committed  In  a  case  whera 
the  woman  was  not  pregnant.  It  has  been 
held  in  several  cases  that  there  may  be  s  con- 
viction of  an  atteinpt  to  obtain  property  by 
false  pretenses  altbou>;h  the  person  from 
whom  the  attempt  was  made  knew  at  the  time 
that  the  pretensea  were  false,  and  could  not 
therefore  be  deceived.  Beg.  v,  Eemter,  11 
Coz.  C.  0.  670 ;  Beg.  v.  Banka,  13  Cox,  C.  C. 
898 ;  Beg.  v.  P^tu^,  Id.  618 ;  Beg.  v.  Bane- 
ford.  18  Cox,  C.  C.  9;  Beg.  v.  Jarman,  14 
Cox,  0.  C.  112;  Beg.  v.  Bagleton,  Dears.  C. 
C.  m;Beg.  v.  Boelnusk,  Dears.  AB.  C.  C.  24; 
Beg.  BaU.  Oar.  A M.  S49;  PeapU'v.  Stitee, 
75  Cal.  670:  mmtlton  t.  State,  86  Ind.  380, 
10  Am.  Rep.  23 ;  iWe  v.  Bueh,  4  Hill,  188 ; 
People  V.  Lawton,  S6  Barb.  120 ;  MeDermeU  T. 
I^ople,  S  Park.  Crlm.  Rep.  104 ;  Maekeaey  v. 
People,  6  Park.  Crlm.  Rep.  114.  And  to  the 
same  effect  are  the  text-books  on  criminal 
law.    1  Bishop,  Crlm.  L.      728  et  eeq. 

So  fu  as  I  can  discover  there  is  absolutely 
no  authority  upholding  the  contention  of  the 
learned  counsel  for  the  defendant,  that  be- 
cause the  defendant  did  not  Inspire  fear  in 
the  mind  of  Hrs.  Amos  by  his  threats,  and 
thus  could  not  Lave  been  guiltv  of  the  com- 

£]eted  crime  of  extortion,  therefore  he  cannot 
B  convicted  of  attempting  to  commit  the 
crime.  Hutonitention  is,  as  I  believe,  also 
witlioat  any  foundation  In  principle  or  ret- 

BOD. 

Therefore,  upon  the  facts  alleged  in  the 
indictment  and  appearing  upon  tbe  trial,  tfao 
defendant  could  oe  convicted  of  an  attempt 
to  commit  the  crime  of  exbntion,  and  the 
general  term,  In  reversing  the  judgmrat, 
should  not,  therefore,  have  refusra  to  grant 
a  uew  trial  and  have  discharged  the  defendant. 

Our  attention  has  been  called  on  behalf  of 
the  defendant  to  many  other  exceptions  taken 
by  his  counsel  during  tbe  progress  of  th« 
trial,  which,  it  is  claimed,  point  out  errors. 
We  have  examined  all  of  them,  but  do  not 
deem  it  Important  to  call  particular  attention 
to  but  two. 

Upon  tbe  trial  it  was  proved  that  defendant 
and  Mrs.  Amos  were  together  upon  certain 
occasions  having  a  material  bearing  upon  the 
case,  and  a  witness  was  called  to  loentify  the 
defendant  as  the  person  who  was  In  her  com- 
pany at  one  of  the  times  and  places  referred 
to.  The  witness  was  asked :  ^  Do  you  know 
Hr.  Gardnert"  Aimoer:  "I  do  not."  Q. 
"Would  you  know  him  If  yon  saw  himt* 
A.  "Tesslr."  Then  the  court  ditected  tha 
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defeDdant  to  stand  op.  The  defendant's 
counsel  objected  to  his  standing  up,  or  that 
he  should  be  compelled  to  stand  up  or  to 
testify  against  himself.  The  court  replied  : 
'The  prisoner  will  rise;  stand  him  up." 
And  then,  aealnst  the  objection  of  his  coun- 
■el,  tlie  defendant  was  forcibly  compelled  to 
•tscd  up,  and  then  he  was  Identified  by  the 
witness.  It  Is  now  claimed  on  bis  behalf 
that  this  action  on  the  part  of  recorder  rio- 
lated  his  constitutional  rights  by  compelling 
him  to  be  a  witness  against  himself.  N.  Y. 
Const,  art.  1,  ^  6 ;  U.  8.  Const.  Amend.  6. 
We  do  not  think  that  the  defendant's  consti- 
tutional right  was  violated  or  that  he  was 
compelled,  within  the  meaning  of  the  con- 
stitutional provisions  referred  to,  to  give 
evidence  against  himself.  He  was  twuna  to 
be  In  court  and  In  the  presence  of  the  juiy, 
the  recorder  and  the  witnesses  who  might  be 
there.  The  recorder,  the  Jurors  and  the 
witnesses  had  the  right  to  see  blm,  uid  he 
bad  right  to  tee  them.  It  was  neoessaiy 
that  he  should  be  Identified  as  the  person 
named  in  the  Indictment  and  charged  wiUi 
the  crime.  His  mere  standing  up  did  not 
Identify  him  with  the  alleged  crime,  and  did 
not  disclose  any  act  connected  with  the  crime. 
There  wai  notnlng  on  bia  person  or  fn  his 
appearance  that  in  any  way  connected  him 
with  the  crime,  or  furnished  any  evidence 
whatever  of  his  guilt.  Huppose  he  had  come 
into  court  with  his  face  veiled,  could  not  the 
recorder  compel  him  to  remove  the  veil  that 
bis  face  might  be  seen?  Could  he  not  com- 
pel him  to  remove  his  hat :  to  stand  or  sit  In 
the  prisonen'  dockT  In  the  examination  of 
the  witness  could  not  the  diatelct  attorney 
have  pointed  to  the  defendant  and  asked  the 
witness  whether  he  was  the  person  he  had 
seen  with  Mrs.  AmosT  Instead  of  compel- 
ling the  defendant  to  stand  up,  could  not  the 
recorder  have  directed  the  witness  to  go  to 
the  place  where  he  was  and  look  at  him  with 
the  view  of  identifying  hlmT  If  all  these 
things  could  be  done  without  violating  the 
rights  of  the  prisoner,  how  is  it  possible  to 
say  that  he  was  harmed,  or  that  hia  consti- 
tutional right  was  invaded  by  compelling 
him  to  stand  up  for  the  purpose  of  identifi- 
cation? For  the  orderly  conduct  of  a  crim- 
inal court  it  is  requisite  that  the  trial  judge 
•hould  have  the  power  to  say  what  place  the 
prisoner  shall  occupy  In  the  court  room,  and 
whether  at  any  time  he  shall  stand  or  sit,  and 
be  covered  or  uncovered  ;  and  he  must  have 
the  power  at  all  times  to  keep  the  prisoner 
within  sight  of  the  court,  the  jury,  the  coun- 
sel and  the  witnesses.  The  bistory  of  tlie 
ctmatltational  provision  referred  to  clearly 
demonstrates  tliat  It  was  not  intended  to  reach 
s  case  like  this.  Story.  Const.  LIm.  g  1788; 
1  Stephen,  Hist.  Crim.  L.  440.  The  main 
purpose  of  the  provision  was  to  prohibit  the 
compulsory  oral  examination  of  the  prisoners 
before  trial,  or  upon  trial  for  the  purpose  of 
extorting  unwilling  confessions  or  declara- 
tions implicating  them  in  crime.  It  could 
reach  farther  only  In  exceptional  and  pe- 
collar  cases  coming  within  the  spirit  and 

Eurpose  of  the  inhibition.  A  muraerer  may 
B  forcibly  taken  before  his  dying  victim 
for  ideotiacation,  and  tbe  dying  declaratioDi 
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of  bis  victim  may  then  be  proved  apon  U* 
trial  for  his  Identification.    A  thief  may  be 
forcibly  examined  and  the  stolen  property 
niay  be  taken  from  his  person  and  Drought 
into  court  tor  his  identification.     A  prisoi- 
er's  person  may  be  examined  U>r  marks  bimI 
bruises,  and  then  they  may  be  proved  upon 
his  trial  to  establish  his  guilt ;  and  it  would 
be  stretching  tbe  constitutional  inhibftioa 
too  far  to  make  it  cover  such  cases  and  case* 
like  this,  and  tbe  inhibition  thus  applied 
would  greatly  embarrass  tbe  admin iatratioo 
of  justice.    In  Rite  v.  lUee,  47  N.  J.  Eq. 
659,  11  L  R.  A.  591,  Beasley.  Ch.  J.,  mid: 
"That  every  court  of  Judicature,  as  an  indis- 
pensable attribute,  la  possessed  of  the  power 
to  require  every  person  who  is  present  as  a 
party,  or  who  is  a  witness  under  examina- 
tion, to  disclose  his  or  her  face  to  tbe  court 
or  to  the  jury,  if  there  be  (Hie,  would  not 
seem  In  any  degree  questionable.  WitbooC 
such  expomie  there  would  be  no  certaintj 
who  tlie  person  really  was  who  assumed  to 
act  as  party  or  witness.    To  order  such  per- 
Bons  to  expose  their  faces  to  view  is  oommoo 
usage  in  every  court,  and  thus  far  the  practice 
seems  not  to  oe  open  to  any  question."  Our 
attention  is  called  to  auth<»ltie8  bearing  more 
or  less  upon  tbe  question  we  are  now  con- 
sidering, and  we  find  that  they  are  not  all 
harmonious.  In  State  v.  JaccU,  50  N.  C.  859. 
it  was  held  that  a  judge  has  no  right  to  <xm- 
pel  a  defendant  in  a  criminal  prosecution  to 
exhibit  himself  to  the  inspection  of  the  Joit' 
for  the  purpose  of  enabling  them  to  determino 
his  status  as  a  free  negro.   There  the  defend- 
ant was  indicted  as  a  free  negro  for  carrying 
arms,  and  it  became  necessary  for  the  prose- 
cution to  show  tbat  he  was  a  negro,  and  In 
the  state  a  man  was  held  to  be  a  negro  who 
had  as  much  as  one  sixteenth  part  of  African 
blood  in  his  veins.   There  tbe  defeodsnt  ws* 
compelled  to  stand  up  tbat  tbe  jury  might 
see  whether  he  was  a  negro  or  not,  and  to 
determine  tiiat  fact  from  tlwlr  own  obaOTa- 
tlon.   Thus  there  was  a  sense  In  whidi  it 
could  be  said  tiiat  the  defendant  was  com- 
pelled to  furnish  evidence  against  himself 
upon  a  vital  issue  to  be  tried,  and  so  that 
case  is  distingulBbable  from  thla    But  no 
authority  was  cited  to  uphold  that  decision,, 
and  we  entertain  no  doubt  tbat  It  was  er- 
roneous.  Tbe  judge  writing  tbe  opinion 
said :   "  Admitting  that  the  sute  baa  a  right 
to  compel  his  presence  at  tbe  trial,  it  doea 
not  follow  that  he  is  bound  to  stand  or  sit 
within  view  of  the  jury.  **   Can  this  observa- 
tion be  correct?  Certainly,  in  this  state  it 
cannot  be  maintained  that  a  prisoner,  when 
on  trial,  could  not  be  compelled  to  stand  or 
sit  In  view  of  the  Jury.   It  la  tbe  right  of 
the  prisoner  to  be  in  the  presence  ana  view 
of  the  jury,  and  It  la  the  right  of  t^  prose- 
cution to  have  him  in  the  view  of  the  presid- 
ing Judge  and  jury  and  the  counsel  eniraged 
in  the  trial.    And  whether  at  any  particular 
time  he  ahould  atand  up  or  sit  down  in  the 

firesenoe  of  the  Jniy  must  be  a  matter  resUng 
D  the  discretion  of  the  trial  judge,  and  In 
no  sense  can  It  be  said  that  by  tbe  exercise 
of  such  discretion  bla  oonatltatlonal  right  is 
involved. 

In  the  case  of  StaU      Mntoa,  67  K. 
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C.  65,  the  defendant  wu  on  trial  for  rape, 
and  on  the  trial  the  prosecutrix  vaa  asked  b  j 
the  prosecuting  attorney  to  look  around  the 
court-room  and  see  if  ibe  could  Identify  the 
f;uilty  party,  and  she  pointed  to  the  prisoner 
and  said,  "  That  is  the  black  rascal. "  It  was 
insisted  that  tills  was  to  make  the  prisoner 
furnish  evidence  against  himself ;  that  he  bad 
the  right  to  be  there  and  confront  his  ac- 
cusers, and  that  for  the  state  to  take  advan- 
tage of  his  presence  to  bare  him  pointed  out 
and  identified  placed  him  in  the  dilemma  of 
either  abandoning  his  constitutional  right  to 
be  present,  or  of  affording  the  means  of  his 
ecmvictlon  by  Its  exercise.  The  court  held, 
Against  this  contention,  that  no  error  was 
committed.  Suppose  In  that  case  the  court 
had  placed  the  prisoner  where  he  would  bare 
been  conapicaoualy  in  view  of  the  court,  the 
jury  and  the  witnesses,  and  the  prosecutrix 
bad  then  identified  him r  Would  bU  consti- 
tutional right  have  twen  Invaded?  And  If 
he  had  been  compelled  to  stand  up  would  he 
have  been  compelled,  within  the  meaning  of 
the  constitutfon,to  give  evidence  against  him- 
seUT  We  think  not.  We  tm,  therefore,  of 
opinion  that  no  error  was  committed  in  the 
case  in  compelling  the  defendant  to  stand  up 
for  Identification. 

It  appeared  upon  the  trial  by  the  wftnesscs 
for  the  prosecution  that,  prior  to  the  time  of 
tbe  alleged  offense,  the  defendant  was  much 
In  the  company  of  Mrs.  Amos ;  that  he  vis- 
ited her  at  her  house ;  that  she  visited  him  at 
tale  house;  that  he  frequently  rode  with  her 
tbTOQgh  the  streets  of  New  Ymk.  and  visited 
saloons  and  drank  wine  with  her.  These 
facts  were  proved,  on  tbe  part  of  the  prose- 
cution, to  show  bis  relations  with  Mrs.  Amoe 
and  his  motives,  and  as  links  In  tbe  chain 
showing  tbe  commission  of  the  alleged  crime. 
Tho  defendant  offered  to  show,  by  himself 
mai  other  witnesses,  that  In  bis  relations  with 
Mn.  Agnos  he  was  acting  under  tbe  directions 
of  officers  of  the  Society  for  the  Prevention 
of  Grime,  for  the  purpose  of  gaining  her  con- 
fidence and  good  will,  and  securing  from  her 
an  affidavit  which  could  be  used  for  the  ar- 
rest of  a  fiwiner  agent  of  that  society  who  was 


supposed  to  be  engaged  in  extorting  moQey 
from  keepers  of  bouses  of  prostitution  by 
threats  of  prosecution,  and  tLe  recorder  ex- 
cluded the  evidence.  It  is  now  claimed  that 
In  such  exclusion  error  was  committed.  We 
think  the  evidence  should  have  been  received. 
The  defendant  should  have  been  permitted  to 
prove  that  he  acted  under  the  general  instruc- 
tions of  the  Society  for  the  Prevention  of 
Crime,  whose  agenc'be  was,  and  that  he  re- 
ported his  acts  to  its  officers  and  followed 
their  directions.  Su(^  proof  would  have  had 
a  tendency  to  put  an  innocent  aspect  upon  his 
acts  whi(m  would  otherwise  seem  to  be  a  part 
of  the  scheme  to  commit  the  crime  with 
which  he  was  charged.  It  is  claimed  on  be- 
half of  the  people  that  the  exclusion  of  this 
evidence  was  not  harmful  to  the  defendant, 
as  the  facts  were  nevertheless  proved.  We 
have  carefully  read  all  the  evidence,  wid  we 
are  not  satisfied  ttiat  tbe  defendant  did  not 
suffer  barm  from  the  rulings  complained  of. 
The  recorder  bad  laid  down  the  law  by  these 
rulings,  and  the  defendant  did  not  have  the 
benefit  of  the  evidence  offered  in  tbe  submis- 
sion of  tbe  case  to  the  jury.  The  case  went 
to  the  Jury  with  tbe  rulings  of  the  recorder 
during  the  progress  of  the  trial  that  that  kind 
of  evidence  was  incompetent  and  illegal. 

Other  things  transpired  during  the  progress 
of  tbe  trial  to  which  our  attention  has  been 
called,  which,  though  not  presenting  legal 
errors  which  would  call  for  a  reversal  of  the 
Judgment  of  conviction,  were  yet  of  such  a 
character  that  they  may  hare  been  harmful, 
apd  probably  were  harmful  to  the  defendant. 
We  will  not  comment  apon  them,  as  they 
may  not  and  probably  will  not  appear  upon 
another  trial. 

<>n  account  of  the  error  above  pointed  out, 
while  tbe  general  term  should  have  reversed 
tbe  judgment  below,  it  should  also  have, 
granted  a  new  trial. 

Our  conclnstoa,  therefore,  Is  that  &a  order 
<yf  the  OeTierat  Term  thotdd  b§  to  mod^/Inl  at 
nmpty  to  reoerte  the  judnfMhi  emeiefiM  and 
to  grant  a  nev  triiU, 

All  otwcor. 


ALABAMA  BITPRBBIE  COURT. 


03EAR  JSWBLRT  CO.  «t  aL,  AppU., 

V. 

a  VOLFBR  et  A 

.  (.  Ala.  «i 

1.  The  property  of  aji  inaolTent  eorpo> 
nation  is  not  a  tmst  ftind  for  the  tmiefltof 
ereditora  In  aof  senae  otber  tban  tbat  when  a 
cbaooery  court  takes  poesessIoD  of  It  upon  tome 
leoeral  prlnotpte  ot  eqnltr  Jurltdfajtion  wholly 
tntepeDdeot  of  any  Idea  ftat  the  propertj  oon- 

Kora.— In  connection  with  the  present  case  In  Its 
repudiHttoo  of  the  Idea  that  the  assets  of  an  In- 
solvent corporation  are  held  as  a  "trust"  fund  lo 
muT  real  meaolns  of  that  term,  see  Hoepee  V. 
Northwestern  Htg.  A  Car  Co.  (Minii.)  15  L.  R.  A. 
470:  also  some  oases  cited  In  note  to  Bonlton  Carbon 
Go.  V.  Hills  aowa)  6  L.  B.  A.'SHt, 
28  L.  a  A. 


stttutei  a  trost  fund.  H  will  be  aAntnlstered  for 

the  equal  benefit  of  oredltoia. 
8.  Asingle  bill  in  equity  by  eredltons 
of  an  insolvent  corporation  cannot  be 
•nstalned  to  reach  unpaid  stock  subscrtptloos, 
to  recover  funds  traosferied  br  It  to  preferred 
oredHors  and  to  odmlnMar  an  aaslgoment  bj  tbe 
eorporaUon  for  tbe  benefit  cndltna. 

(AprD  SA,  X8g&) 

APPEAL  br  defendants  from  a  decree  of 
the  Birmingham  City  Court  overruling  a 
demurrer  to  a  bill  wblcb  sought  to  collect  Uie 
assets  of  an  insolvent  corporation  as  a  trust 
fund  for  creditors,  Revrraed. 
Tbe  facta  are  stated  in  tbe  opinion. 
JfeuTf .  Ward  *  Jolm  aod  Dickinson  * 
Kerr,  for  appellants 
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Metrrt.  John  Vary  ftnd  Arnold  A 
BVnnfl*  for  appellees: 

The  bill  embraces  two  or  more  dUdDCt  sub- 
jects. It  coQtaiDS  acTeral  distinct  pvunds  of 
gults  in  equity. 

1  Dan.  Cb.  Pr.  p.  834,  fw»fe  1/  American 
Befrigeratirtg  &  Gonttr.  Co.  t.  Lxnn,  98  Ala. 
SIO;  8  Bricket's  Dig.  pp.  888  aeq.;  16  Am.  & 
Eog.  EdcjcIop.  Law,  p.  947. 

iWe  is  a  miajoiader  of  parties  and  of  matter. 

Dan.  Gh.  Pr.  p.  885;  Wait.  Fraud.  Gout. 
S186. 

The  UU  charges  «  tort,  and  mingka  tort 
with  a  rimple  tnu^  as  well  as  a  matter 
where  assampelt  would  lie.   Tbis  may  not  be, 

SeaU  T.  Pheiffer,  77  Ala.  281;  We^  t.  Wett, 
90  AJa.  463;  BapUr  t.  Ou^  City  Paper  Go,  09 
AU.  47«. 

As  an  tnaolrent  natural  person  mlg^t,  the  In- 
Mdvent-oorporation  could  prefer  a  creditor  by 
tfdelrt  in  money  or  profits. 

Ooodtftar  Rviber  Q>.  t.  Qeorga  D.  Seott  Oo. 
•e  Ala.  486. 

The  property  of  a  corporation  ia  a  trust 
fund  for  the  payment  of  its  debts,  in  the  sense 
that  when  the  craporatioD  Is  lawfully  dissolved, 
and  all  Its  affaln  woond  up,  or  when  it  is  In- 
■olvent,  all  its  creditors  are  entitled  in  equity 
to  have  their  debts  pdd  out  of  the  corporate 
property  before  any  distribution  thereof  among 
stockholders.  It  ia  also  true,  in  the  case  of  a 
natural  person,  that  any  conreyanoe  of  the 
proper^  of  the  debtor  wiUiout  authority  of 
law  and  in  fraud  of  existing  creditors  is  t(M. 

ffMPfMt  T.  NoT^aeiUrn  Stfg.  d  Car  Oa.lti 
L.  a  A.  470,  48  Minn.  174;  Wabath,  8i.  L.  di 
P.  B.  Co.  r.  Ham,  lU  U.  8.  S87, 2I>  U  ed.  SSS; 
dark  r.  Beoer.  18B  U.  S.  96.  86  L.  ed.  88. 

McCleUan,  delivered  the  opinion  of  the 
court: 

The  present  bill  is  filed  by  Yolfer  A  Go.  and 
'others,  as  judgment  creditors  of  the  O'Bear 
Jewelry  Company,  a  corporation.  Said  cor- 
poration, R.  D.  Johnston,  the  Alabama  Na- 
tional Bank,  G.  S.  O'Bear,  Jr.,  W.  G.  O'Bear, 
F.  0.  O'Bear,  and  W.  B.  Copeland  are  made 
parties  defendant.  It  ia  made  to  appear  by 
the  bill  that  the  O'Bears  and  Copeland  organ- 
ized said  corporation  with  a  [Hvposed  or  nom- 
inal caj^tal  of  $25,000,  divided  Into  860  shares 
of  $100  each.  Of  these,  O.  S.  O'Bear  sub- 
scribed for  eighty  shares,  or  $8,000,  to  be  paid 
by  traosferrlng  to  the  corporation  a  certain 
stock  of  jewelry,  store  .fixtures,  etc.  W.  G. 
O'Bear  subscribed  for  thirty  shares,  or  $8,000, 
to  be  paid  transferring  to  the  ctuporaiion  a 
lot  of  miscellaneous  Jewdry.  a  list  of  which 
waa,  according  to  the  report  of  the  commts- 
^ners.  Id  their  hands.  Mrs.  F.  C.  O'Bear 
subscribed  for  twenty  shares,  or  $2,000,  with 
the  privilege  of  paying  for  the  same  by  deliver 
log  to  the  company  certain  gold  watches  (28) 
and  diamond  rings  (8).  Ana  W^.  B.  Copeland 
subscribed  for  twenty  shares,  to  be  paid  in 
money.  The  corporation  organized  in  Feb- 
ruary, 1888,  and  a  report  was  made  to  the  pro 
bate  judge's  office,  setting  forth  that  said  sub- 
scribers for  stock  bad  made  the  transfers  of 
property  and  the  cash  payments  aa  provided 
for  in  the  terms  of  their  respective  subscrip- 
tions. The  bill  avers  that  said  Copeland  did 
not  and  has  never  paid  the  $^000  subscribed 
28  U  R  A. 


by  him,  but  still  owes  the  same:  that  the  stock 
of  goods,  etc.,  which  was  paid  to  and  accepted 
by  the  commiasionen  in  satisfaction  of  G.  8. 
O'Bear's  subscription  of  $8,000  was  not  worth 
more  than  $4,000,  was  fraudnlentJy  accepted 
in  full  payment,  and  that  said  G.  S.  still  owes 
the  balance  of  $4,000:  that  the  lot  of  fewdry 
with  which  W.  G.  O'Bear  was  to  pay  bis  sub- 
scription of  $8,000,  and  which  was  so  accepted, 
was  worth  only  $1,000,  and  hence  that  W.  G. 
■till  owes  the  balanoe  of  $2,000;  that  Mrs.  P. 
C.  O'Besr  did  not  pay  Uie  amount  anbacribed 
1^  her,  either  hi  property  or  money,  and  still 
owes  the  same.  Said  G.  S.  O'Bear  and  W.  R 
Copeland  were  the  oommissioDera  appointed 
by  the  probate  judge  to  open  books  of  sub- 
scription to  the  capital^  said  corporation;  and 
the  bQl  charges  "that  the  pretense  and  repre* 
sentatioD  that  aald  W.  a  Copeland  hadjiaid 
his  subscription  In  cash,  and  that  TAn.  r.  C. 
O'Bear  had  paid  her  subscription  by  the  tnss- 
fer  of  watches  and  three  diaimond  rings,  when 
in  truth  no  such  payments  were  made,  uid  the 
excessive  valuation  of  the  property  transferred 
by  G.  8.  and  W.  G.  O'Bear,  was  knowingly 
and  intentionally  made  by  collusion  and  agtee- 
ment  amwg  aaid  Incoiporators.  and  consti- 
tuted fraud  uptm  persons  who  might  becoms 
creditors  of  sidd  corporation. "  llie  corpora- 
tion upon  organisanoD  commenced  and  con- 
tinued business  nntQ  December,  1688,  or  Jan- 
uary, 1689,  when  moat  of  Ita  'stock  of  goods 
was  destroyed  by  fire,  and  since  thai  It  bu 
not  carried  on  Its  busioesa.  While  carrying 
on  hs  bnslness,  the  corporation  bought  large 
quantities  of  merchandise,  and  at  the  time  of 
the  fire  had  on  handgooda  amounting  in  value 
to  many  thousand  dollara,  which  were  insured 
to  a  large  amount,  and  It  was  agreed  that  the 
insurance  companies  should  pay  the  corpora- 
tion the  sum  of  $7,000  on  account  of  said  loa^ 
At  the  time  of  said  fire  the  corporation  was  in- 
debted to  complainants  In  the  sevml  Boms 
stated  in  the  bill,  and  to  divers  other  perstHis. 
including  the  Alabams  National  Bank,  to 
which  it  owed  $8,S00,  and  was  then  and  ever 
since  has  been  confessedly  insolvent,  the  bulk 
of  its  aaseta  after  the  fire  consisting  of  the 
sums  owing  it  the  insurance  companies. 
The  bUI  further  avers  "that  for  the  purpose  of 
preventing  complainants  and  other  ciedlton 
of  said  corporation  from  subjecting  said  Insur 
ance  mqpey  to  the  payment  of  thefr  debts,  and 
to  save  the  same,  or  as  much  thereof  as  posd- 
ble,  to  said  incorporators,  said  company  as- 
signed and  transferred  the  policies  of  Insurancs 
held  by  It  to  the  Alabams  Nstlond  Bank  be- 
fore the  dispute  whidi  had  arisen  between  ft 
and  said  Insurance  companies  had  been  set- 
tled, and  complainaDts  diaige  that  for  sdd 
transfer  there  waa  no  consideration  except  that 
said  corporation  was  indebted  to  said  buik  ia 
the  sum  of  twenty-five  hundred  dollars,  as 
aforesaid,  and  that  said  bank  received  In  ca^ 
on  account  of  said  policies  a  sum  not  less  than 
seven  thousand  dollars;  and,  after  approprfaU 
ing  to  Itself  a  sufflclency  to  pay  the  debt  due 
said  bank,  It  paid  over  the  balance,  amounting 
to  tbe  sum  of  forty-five  hundred  dollara,  to  the 
persons  who  composed  said  corporation,  or  to 
some  of  them,  or  for  their  peraonal  accounL" 
Tbe  bin  further  avers:  "Complainants  sre 
advised  that  said  [Insurance]  money,  as  weU 
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■s  all  the  other  property  of  uld  corporation, 
a  trust  fund,  and.  after  said  fire  aod  the 
iDsolrency  of  said  corporation,  belonged  to  said 
corporation  In  trust  for  the  payment  of  the 
debts  tbereof,  and  tbat  the  collection  thereof 
and  the  payment  by  said  bank  of  the  proceeds 
to  or  on  account  of  the  individual  corporators 
was  a  misappUcatfon  of  said  funds,  for  which 
aaid  bank,  which  (aa  your  orators  <^arge} 
knew  the  insolvent  condition  of  said  corpora- 
tion, as  well  as  the  said  individual  corporators, 
was  and  Is  liable  to  the  creditors  of  said  cor- 
poration." It  is  further  shown  that  on  Sep- 
tember 4,  1889,  said  corporation  appeared  in 
court,  and  confessed  Judgmeatin  favor  of  said 
bank  for  $1,075  on  a  complaint  then  flied,  and 
Immediateiv  after  the  confession  and  registra- 
tion of  this  Judgment,  the  jewelrr  company 
executed  a  general  assignment  to  It  D.  Jobn- 
■ton  for  the  benefit  ofits  creditors;  and  it  Is 
charged  that  said  confession  of  judgment  and 
assignment  were  parts  of  one  and  the  same 
transaction,  and  should  be  so  decreed  and  ad- 
ministered; and  that  said  assignee  took  posses- 
sion of  the  property  of  said  corporation,  con- 
verted the  same  into  money,  and  out  of  such 
proceeds  paid  said  judgment  to  the  hank,  and 
atill  has  a  small  sum  in  his  bands. 

The  theory  upon  which  complainants  seek 
relief  Is  thussetforth  In  the  bill:  "Complain- 
ants  are  advised  that  the  entire  assets  of  said 
corporation  constitute  a  trust  fund  tor  credi- 
tors, and  that  all  persons  who  in  any  wise 
knowingly  participate  in  the  unlawful  appro- 
priation of  said  trust  fund,  or  any  part  thereof, 
will  be  required  in  equity  to  restore  the  same; 
that  the  subscribers  to  said  capital  stock  will 
tw  compelled  to  pay  the  differences  between 
their  respective  subscriptions,  and  the  actual, 
reasonable  value  of  the  property  transferred 
hy  them  In  pretended  payment  thereof,  and 
that  such  subscribers  as  have  made  no  pay- 
ment or  transfer  of  property  will  be  required 
full  payment  to  make;  that  said  confession  of 
judfEmenl  will  be  beld  a  part  and  parcel  of  aaid 
general  assignment,  and  said  Alabama  Na- 
tional Bank  will  be  required  lo  pay  the  sum 
received  by  it  fn  payment  thereof,  as  aforesaid, 
for  the  benefit  of  creditors,  and  that  said  hank 
will  be  further  required  to  account  for  the 
proceeds  of  the  Insurance  policies  received  by 
it  as  aforesaid,  and  to  restore  so  much  thereof 
as  said  bank  paid  to  the  individuals  compoiitDg 
said  corporation  or  for  their  use."  The  prayer 
Is  tbat  a  receiver  of  the  property  aod  effects  of 
the  CBear  Jewelry  Company  be  appointed, 
and  authorized  to  receive  the  moneys  aod  ef- 
fects thereof  to  which  It  may  be  decreed  en- 
titled under  theallegalionsof  the  bill;  that  said 
uibscribers  to  the  capital  stock  of  said  corpo- 
ration be  required  to  pay  to  the  court  the 
amounts  which  tbey  respectively  subscribed, 
less  the  sctual  reasonable  value  of  sncb  pro|^ 
eny  as  tbey  transferred  to  said  corporation; 
tbat  said  Alabama  National  Bank  be  required 
to  pay  Into  court  or  to  the  receiver  to  be  ap- 
poioted  the  amount  received  by  It  on  account 
of  said  Judgment,  as  also  the  sum  received  by 
It  as  the  proceeds  of  the  policies  of  insurance 
over  and  above  the  debt  owing  It;  and  that  the 
said  assignee,  R.  D.  Johnston,  be  required  to 
file  in  court  his  accounta  as  anch  assignee; 
and  to  pay  into  court  or  to  the  receiver  all  I 
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mon^s  Id  his  hands,  aod  to  tarn  over  all  prop* 
erty  and  effects  of  said  corporation;  and, 
finally,  tbat  all  the  assets  thus  brought  to- 
gether be  administered  for  the  equal  benefit  of 

the  creditors  of  said  corporation. 

The  Alabama  National  Bank  demurred  to 
the  bill,  and  among  other  grounds  assigned 
the  following:  "(1)  There  is  a  misjoinder  at^ 
parties  defendant  tosafdbUl  of  complaint.  In 
this:  that  thb  defendant,  alleged  to  be  a  pre- 
ferred creditor,  is  improperly  Joined  aa  a  de- 
fendant with  stockholders  of  the  O'Bear  Jew- 
elry Company,  who  are  charged  with  not 
having  leeally  paid  up  their  subscriptions  lo 
the  caplial  stock  of  the  (XBear  Jewelry  Oom^ 
pany.  (2)  The  said  trill  of  complaint  is  mul- 
tifarious. In  that  complainants  seek  in  the 
same  suit  to  have  an  accounting  of  the  trust 
created  by  the  alleged  deed  of  assignment 
made  by  the  O'Bear  Jewelry  Company,  and 
to  collect  unpaid  subscriptions  of  the  share- 
holders of  the  O'Bear  Jcwelrv  Company  alleged 
to  be  frandulently  withheld.'  (B)  The  said  blU 
of  complaint  Is  mnltlfarlout  fa  that  it  Joins, 
with  the  claims  against  the  aharebolders  of 
the  O'Bear  Jewelry  Company  for  unpaid  sub- 
scriptions, claims  against  this  defendant  for 
money  alleged  to  have  been  improperly  paid 
to  this  defendant  to  satisfy  a  judgment  con- 
fessed, alleged  to  be  part  of  a  general  assign- 
ment made  toR  D.  Johnston,  for  the  creditors 
of  said  O'Bear  Jewelry  Company,  and  money 
alleged  to  have  been  fraudulently  received 
from  insurance,  and  fraudulently  paid  to  the 
Individual  stockholders  of  the  O  Bear  JeweliT 
Company.  (4)  The  said  bill  of  complaiat  u 
multifarious,  in  that  it  seeks  to  colleci  unpaid 
subscriptions  to  the  capital  stock  of  the  O'Bear 
Jewelry  Company,  and  also  to  settle  a  trust, 
and  to  have  this  defeodant  account  for  mon- 
ey fraudulently  paid  to  the  individual  share* 
holders  of  the  O'Bear  Jewelry  Company.  (6) 
The  said  bill  of  complaint  is  further  multifa- 
rious, in  that  it  seeks  a  settlement  of  a  trust, 
and  also  to  set  aside  a  fraudulent  disposition 
of  the  property  of  the  O'Bear  Jewelry  Com- 
pany." "(7)  This  defendant  demurs  to  seo> 
tlon  28  of  said  bill  of  complaint,  for  that  it 
is  therein  alleged  that  the  assets  of  said  O'Bear 
Jewelry  Company  constituted  a  trust  fund  for 
the  benefit  of  all  creditors  alike,  when  in  law 
the  O'Bear  Jewelry  Company  could  legally 
prefera  creditor."  And  W.  B.  Copelnnd  sep- 
arately demurred  to  the  bill  assigning  the  fot 
lowlne  among  other  grounds:  "(l)Tbereis  a 
misjoinder  of  parties  defendant  to  tbe  said 
bill,  said  Copc'land  being  made  defendant 
with  others  for  the  result  of  trauaaclions  with 
which  the  said  bill  does  not  show  he  was  con- 
nected or  in  any  way  responsible.  (2)  The 
bill  is  multifarious  as  to  him.  because  be  is 
by  tbe  bill  brought  In  to  defend  on  various 
matters  with  a  large  portion  of  which  tbe  bill 
does  not  show  he  had  any  knowledge,  partid- 
pation,  or  connection.  ...  (4)  There  Is 
no  equity  in  the  bill,  because  the  bill  brings 
In  parties  as  defendants  in  regard  to  matters 
with  which  tbey  are  not  connected,  and  the  re- 
lief sought  is  not  the  same  against  all  of  tb« 
defendanta.**  The  chancellor  overruled  these, 
aa  well  as  all  other,  assignmenta  of  demurrer, 
and  from  bis  decree  In  tbat  behalf  this  ap> 
peal  is  proaecuted. 
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Ab  we  fatve  seeD.  It  H  expressly  arerred  Id 
tbe  bill  Itaeir  that  tbe  theory  upon  whtcb  atone 
ComplalDBDtB  seek  relief  is  that  Ihe  assets  of 
the  O'Bear  Jewelry  corporatioo  conBtitute  a 
trust  fund  or  estate;  that  said  c<nporation  was 
the  trustee  thereof,  and  the  compUlnants  and 
the  other  creditors  were  tbe  eefttm  qw  frustent 
thereof;  and  that  the  cbaoceiy  court,  by  virtue 
of  its  KCncral  jurisdiclion  urer  trust  estates, 
was  competent  to  take  charge  of  this  fund 
upoD  tbe  iovocatioQ  of  sach  eettuiM  que  trut- 
tent,  restore  and  protect  it  by  collecUng  moneys 
beloDf^log  to  it  from  all  sources,  however  diverse 
ftod  disassociated  with  each  other  tbey  mlRbt  be, 
and  to  ultimately  settle  the  trust  by  dividiDg 
the  fund  ratably  among  the  beuefidanea.  The 
respondents,  by  their  demurrers.  Insist  that 
said  assets  do  not  constilute  a  trust  fund  in  the 
teDSe  necessaiT  to  the  maiatenance  of  the  bill, 
exhibited,  as  it  is,  against  parties  who  have 
nothing,  and  are  not  chargeable  with  any 
vroDg,  In  common,  but  whose  acta,  claims, 
and  sltitudeB  in  respect  of  and  towards  the  cor- 
poration are  entirely  distinct  and  independent; 
and  hence  they  say  that  the  bill  is  multifarious. 
And  in  tbe  arguments  submitted  in  this  court 
tbe  decree  beluw  is  attempted  to  be  supported 
solely  and  expressly  upon  this  theory  of  tbe 
spoliation  of  a  trust  estate.  So  that  Uie  main, 
if  D(rt  only,  question  presented  on  this  appeal. 
Is  whether  tbe  assets  of  an  insolvent  corpora- 
tion constitute  a  trust  fund  for  its  creditors  ia 
the  proper  and  essential  meantng  of  those 
term&  This  whole  idea,  that  tbe  property  of 
Insolvent  corporations  ia  held  by  them  in  trust 
for  creditors,— is  a  trust  estate  in  their  hands, 
—and  to  be  administered  chancery  as  such, 
originated  in  a  dictum  of  Judge  Story  in  Wood 
Dummer,  8  Mason,  808,  Fed.  Caa.  Ko. 
17,944.  It  had  no  existence  at  common  law, 
and  has  ooae  to  this  day  in  the  law  of  England, 
but  is  distinctly  a  creation  of  some  courts  in 
this  country.and  known  in  Jurisdiclions  where 
it  obtains  as  tbe  "American  docU'ine."  Tbis 
court  baa  quite  recently  adopted  it,  and  held 
In  the  cases  of  Cbny  v.  Wa^worthtW  Ala.  68, 
28  L.  R  A.  818;  Goodyear  Rulbrr  Oo.  v.Oeorge 
D.  Scott  Co.  96  Ala.  439,  and  Gibson  v.  TVoto- 
hridge  Furniture  Go. ,  96  Ala.  857,  that  the  as- 
sets of  an  iDSolveot  corporation  are  impressed 
with  a  trust  in  the  hands  of  the  company  in 
favor  of  its  creditors  first,  and  then  in  favor 
of  its  stockholders.  The  present  writer  dis- 
sented from  tbe  opinion  and  conrtusfon  of  tbe 
court  in  each  of  those  cases.  To  his  mind 
there  is  nothing  clearer  in  principle  than  the 
proposition  that  the  property  of  a  corporation, 
solvent  or  insolveot,  bears  identically  the  same 
relations  to  tbe  creditors  of  such  corporation  as 
tbe  property  of  an  individual  or  copartner- 
ship, solvent  or  Insolveet,  sustains  to  tlw  credit- 
ors of  the  Individual,  or  partnership,  and  is  or 
Is  not  to  be  impressed  with  a  trust  character, 
upon  tbe  same  circumstances  and  under  the 
same  conditions  in  the  first  case  as  in  tbe 
latter  two.  Within  the  limits  of  its  charter, 
every  corporation  authorized  to  hold  and  dis- 
pose of  property  at  all  la  oititled,  and  tbia 
generally  by  tbe  very  terms  of  the  statute 
creating  it,  to  hold  and  todisposeof  it  as  a  natu- 
ral person  might  bold  and  dispose  of  It  under 
the  laws  of  the  land.  As  said  by  Jvdge 
Bradley  In  ffFoAan  v.  Xa  Orom  4iJi.  KCo,, 
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103  n.  8. 148, 36  L.  ed.  106:  In  law  a  cor- 
poration Is  as  distinct  a  being  ss  an  Indlvldiial 
IS,  and  is  entitled  to  hold  property  (if  not 
contrary  to  its  charter)  aa  absolutely  as  an  in- 
dividual can  hold  it.  Its  estate  is  the  same; 
its  interest  It  tbe  same;  Its  poaseasira  is  the 
same."  An  Indivldusl  not  indebted  may  give 
his  property  away,  provided  the  gift  Is  not  ac- 
tuated by  a  purpose  to  defeat  future  crediton. 
So  can  a  pu-tneiship.  And  so  also,  undoutit- 
edly,  can  a  corporation,  if  the  gift  would  not 
be  violative  of  its  charter.  An  individual 
owing  debts,  but  solvent,  cannot  give  away 
bis  property  to  the  prejudice  of  eziating  crea- 
itors.  Neither  can  a  partnership  nor  a  cor- 
poration. An  inaidvent  IndlTldnai  and  an  in- 
solvent partnership  may— or  might  have  he- 
fore  the  Act  of  1893^8— sell  and  conv^  all 
of  bis  or  its  property  to  one  creditor  to  pay- 
ment of  bis  debt,  tbe  valuation  being  fair,  the 
price  adequate,  and  no  benefit  being  reserved 
to  the  debtor;  and  so,  sa  axpresaly  roled  by 
tbis  court  in  OMdifmir  Rubber  Oo,  t.  Qeorge 
D.  Beott  Oo,  and  Oibtm  t.  Trtnt^idffo  Fwni- 
ture  Go.,  tupra,  following  tlK  deorions  fa 
other  states  where  this  American  doctrine  ob- 
tains, mav  an  insolvent  corporation  sell  and 
convey  all  its  propcstj  tit  apply  all  its  assets  to 
the  payment  of  one  ondltor,  leaving  nothing 
for  others.  Wsssuch  a  disposition  n  a  trust 
estate  ever  permitted  by  any  court  In  any  land 
under  any  system  of  jurisprudenceT  I  am  na- 
able  to  conceive  of  it.  Certain  things  bave 
heretofore  been  generally  auppoeed  to  M  essen- 
tial to  trust  estates.  There  must  be  property 
held  In  trust  There  must  be  a  trustee,  or  the 
chancery  court  In  the  place  of  a  trustee. 
There  must  be  beneflclaTies,—«ite^fH«  trutt- 
ent.  Tbepropeitvbelongsinequi^totbeceitou 
^  truatent.  Tbey  are  beneQcially  interested 
in  it  or  entitled  to  it.  The  legal  title  is  In  tbe 
trustee.  Now,  when  tbe  beneficiaries  oonsti> 
tute  a  class,  and  take,  or  are  entitled  in  equity 
to  take,  tbe  property  held  in  trust  aa  members 
of  a  ctass,  sudi  as  the  beirs  of  A.  B.,  or  tbe 
legatees  named  in  the  wlU  (tf  0.  D.,  or  ss  ed- 
itors, nobody,  except  tbe  votaries  of  this 
American  doctrine,  has  ever  supposed  that 
one  member  of  tbe  class,  all  members  of  which 
are  equally  interested  in  the  trust  property, 
would  be  entitled  at  tbe  election  of  the  tmslee 
to  take  tbe  whole  estate.  This  ia  at  mr  with 
all  essential  notions  of  tniats  and  equitable  ju 
risdiction  and  administration  of  them.  Itm^y 
be  argued,  however,  that  these  decisions  an 
wrong  in  this  particular,  but  sound  in  respect 
of  the  declaration  that  the  property  of  insol- 
vent oorporations  is  trust  property.  But  the 
decisions  are  not  wrong  in  tbis  particular. 
The  soundness  of  tbe  proposition  tbey  asaeit 
has  long  been  recognized  by  this  court.  ^AMen 
T.  Monlgomery  R.  Oo.  11  Ala.  487;  Qoodxiii 
V.  Oehee,  16  Ala.  383.  Given  the  power, 
which  cannot  be  denied,  to  hold  and  dispoaa 
of  property  as  an  individual,  and  the  well  set- 
tled doctrine  in  this  state,  and  generally,  that 
the  insolvent  individual  may  transfer  all  bis 
property  in  pavment  of  one  or  more,  to  tlw 
ezcludon  of  all  other,  debts.  It  follows  In  a 
logical  sec|uence,  which  nothing  but  (be  illog- 
ical exercise  of  tbe  sheer  power  of  courts  tit 
last  resort  can  break,  that  an  insolvent  cat- 
poration  may  In  like  muner  prefer  ona  on^ 
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4torto  UMexchuion  and  defeat  of  all  others. 
WUfa  tbis  undoubted  power  in  tbe  corpoiaiion 
•or  its  officers,  It  would  aeem  to  be  most  mani- 
fest tbat  neither  tbe  corporalion  Dor  Ita  officers 
■ooQld  possibly  sustain  the  relation  of  a  trustee 
to  other  creditors  in  respect  of  corporate  aa- 
•eta,  which  tbey  are  under  do  duty  at  law  or 
«qui^  to  administer  for  the  beoeflt  of  those 
woo  are  called  the  "eettuit  me  trtittent." 

But  apart  from  this  cousfderation,  which, 
Indeed,  was  not  in  my  mind  when  I  felt  con- 
-atrained  to  dissent  in  tbe  first  of  the  cases  on 
tte  question  decided  by  this  court,  viz..  Oorfy 
T.  Wadtaorth,  I  cannot,  upon  well  settled  and 
•elementary  general  principles  and  definitions, 
«ee  my  way  to  an  acceptance  of  this  so-called 
"doctrine.  A.1I  trusts  are  of  two  kinds, 
■expressed  and  implied.  It  Is  of  course,  no- 
where pretended  the  relations  between  an  in- 
-aolrent  corporation  and  its  creditors  constitute 
«o  express  trust.  All  implied  trusts  are  of 
two  kinds,  resultinK  and  constructive.  "Re- 
suiting  trusts,"  says  Mr.  Pomeroy."  arise  where 
the  legal  estate  ia  disposed  of  or  acquired,  not 
fraadulentlyorin  the  violation  of  any  fiduciary 
4luty,  but  the  Intent  in  tbeory  of  equity  ap- 
pears  or  ia  inferred  orasaumea  from  the  terms 
of  the  disposition,  or  from  the  accompaoyinff 
facta  and  circumstances,  that  the  beueacial 
Interest  is  not  to  go  with  the  legal  title."  Pom. 
Eq.  Jur.  g  1S5.  And  th^are  said  to  arise  un- 
•der  tbe  following  several  states  of  fact:  (1) 
Where  the  purchaser  of  an  estate  pays  the  pur- 
•chase  money,  and  takes  title  in  tbe  name  of  a 
third  person: '(2)  where  a  person  standing  in 
«  fiduciary  relation  uses  fiduciary  funds  to  pur- 
■Chase  property,  and  lakes  the  title  in  his  own 
name;  (8)  where  an  estate  is  conveyed  upon 
UuBts  wUch  Ml,  either  In  whole  or  m  pnrt.or 
are  not  declared,  or  are  illegal;  and  (4)  where 
«  conveyance  is  made  without  consideration, 
vaA  it  appears  from  the  circumstances  that  tbe 

f rantce  was  Qol  intended  to  take  beneficially. 
0  Am.  &  Eng.  Encyclop,  Law,  pp.  4,  5.  It  re- 
quires no  diflcuBsioo  to  the  demonstration  of 
Ibe  impossibility  of  referring  this  American 
'doctrine  of  trusts  for  corporation  creditors  to 
Ihe  head  of  resulting  trusts. 

Alt  constructive  trusts  are  of  three  kinds,  or 
Arise  from  one  or  the  other  of  three  condilions 
■of  fact:  First,  trusts  arising  from  actual 
fraud:  second,  trusts  which  arlac  from  con- 
aiructive  fraud;  and,  third,  trusts  that  arise 
from  some  equitable  principle,  independent  of 
the  existence  of  fraud.  10  Am.  &  Eng. 
•Encyclop.  Law,  p.  60.  As  there  Is  no  fraud, 
actual  or  constructive,  involved  In  tbe  niiiked 
fact  that  a  corporation  ia  Insolvent,  has  cred- 
Itora  which  It  Is  without  assets  to  pay  In  full, 
— and  this  fact  is  the  base  for  all  tbe  super- 
fltnictare  of  this  doctrine  of  trust  for  its  cred- 
itors,— it  cannot  be  conceived,  and,  I  suppose, 
has  never  been  contented,  that  such  trust  is 
referable  to  either  the  first  or  second  heads  of 
ooDstructive  trusts.  And  it  is  tbe  conclusion 
-of  ao  high  an  authority  as  Mr.  Pomeroy  that 
the  third  classification  of  coostruciive  trusts 
staled  above  has  no  existence  dissociated  from 
«ctUBt  and  constructive  fraud.  It  is  his  opin- 
ion "that  all  instances  of  constructive  trusts 
ftroperly  so  called  may  be  referred  to  what 
-equity  denominates  frsad,  either  actual  or  con- 
structive, as  an  essential  element,  and  as  their 
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final  source.  Even  in  that  single  class  whera 
equity  proceeds  upon  the  maxim  that  an  inten- 
tion to  fulfill  an  obligation  should  be  imputed, 
and  assumes  that  the  purchaser  intended  to  act 
in  pursuance  of  his  fiduciary  duty,  tbe  notion 
of  iraud  is  not  involved,  simply  because  it  ia 
not  absolutely  necessary  under  the  drcum- 
stances;  the  existence  of  the  trust  might  In  all 
cases  of  this  class  be  referred  to  constructive 
fraud.  This  notion  of  fraud  enters  into  tbe 
conception  In  all  its  possible  degrees.  Certain 
species  of  the  constructive  trusts  arise  from 
actual  fraud.  Many  others  spring  fronn  the 
violaiion  of  some  positive  fiduciary  obligation. 
In  all  the  remaining  instances  thne  Is,  latent 
perhaps,  but  none  the  less  real,  the  necessaiy 
elemeutof  that  unconscientious  conduct  which 
equity  calls  'constructive  fraud.'"  8  Pom, 
£q.  Jur.  g  1044.  If  this  view  be  adopted,  ths 
relation  between  an  Insolvent  corporation  and 
its  creditors  is  excluded  from  every  possibla 
category  of  conUmctive  trusts  for  the  reason  ,or 
by  virtueof  the  fact,  that  that  relation  Involves 
no  fraud  whatever;  and  as  that  relation  is,  as  I 
have  seen,  tbe  sole  ground  for  tbe  doctrine  of 
trusts  in  cases  like  this,  the  doctrine  is  unsound, 
unsupported  in  principleor  reason,  and  should 
not  be  upheld  by  any  court.  But  If  we  adopt  the 
view  first  stated  above  that  constructive  trusts 
may  arise  by  force  of  some  equitable  principle 
indepeodent  of  the  existence  of  fraud,  actual 
or  constructive,  and  which  seems  also  to  bo  the 
opinion  of  Mr.  Perry  (t  Perry,  Tr.  S  168),  the 
same  conclusion  is  equally  inevitable.  Elimi- 
oatiue  the  element  of  fraud  from  the  consid- 
eration, there  .^till  remains  as  an  essential 
predicate  for  the  existence  of  a  trust,  by  con- 
struction of  law,  some  uocODScieatious  con- 
duct on  tbe  part  of  tbe  person  to  be  held  aa 
trustee  in  invitum,  or  some  unconscionable  re- 
sult, through  means  or  under  circumstances, 
which  bring  the  transaction  wltbin  some  rec- 
ognized title  of  equity  Jurisprudence;  aa,  for 
instance,  where  a  tenant  In  common  buys  In 
an  outstaodiog  term  for  his  own  benefit,  he  is 
trustee  for  his  cotenant,  and,  where  a  convey- 
ance has  been  made  through  i^noran(%,  ac- 
cident, or  mistake,  the  grantee  will  be  the  trus- 
tee in  a  constructive  trust  for  the  grantor. 
Thus,  wherever  one  Is  placed  in  such  relation 
to  another  that  be  becomes  interested  with  or 
for  him  in  property  or  business,  he  is  prohib- 
ited from  acquiring  rights  in  that  property  or 
business  anlaininistic  to  the  permn  with  whom 
be  is  associated;  as.  for  illUBtratloo,  If  one 
partner  or  other  person  occupying  a  fiduciary 
relation  renew  a  lease  theretofore  held  by  the 
partnership  or  by  tbe  person  renewing  and  an- 
other in  confidential  relaiioo  to  him,  in  his 
own  name  and  with  his  own  funds,  be  will  be 
a  trustee  for  his  associate  by  construction  of 
law.  And  so,  where,  by  accident,  ignorance, 
ormistake,  more  land  la  embraced  in  aconvey- 
ance  than  was  bargained  and  sold,  a  construc- 
tive trust  arises  in  favor  of  tbe  grantor  for  the 
excess.  10  Am.&  En^.  Encyclop.  Law,  p,  80. 
But  In  all  these  cases,  in  all  cases  of  construc- 
tive trusts  where  It  is  said  by  some  authorities 
chancery  proceeds  without  regard  to  fraud, 
relief  Is  granted  upon  some  acknowledged 
ground  of  equitable  jurisdiction,  and  ad- 
ministered by  holding  the  wrongdoer  to  ac- 
count as  a  trustee  There  must  be  a  con- 
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fldeDtisI  rektlOD  and  anconscientioas  conduct 
OD  the  part  of  one  party  to  and  in  abuse  of  that 
relatioo,  or  there  must  tie  some  ignoraoce,  ac- 
cident, miatake,  or  the  like,  against  the  un- 
conscionable coDsequenoes  ot  which  equity 
vlU  on  aeoeral  pnndples  grant  reUef,  else 
there  can  oe  no  coustmotlve  tnut. 

That  the  relation  of  debtor  and  creditor  Is 
not  of  a  coofldential  character  there  can,  of 
TODrse.  be  no  doubt.  .  It  is  absurd  to  say  that 
the  creation  of  that  relation  ioTolves  aueht  of 
accident,  mistake,  or  Ignorance.  That  adebtor 
lias  property  o(  hts  creditor  which  in  equity 
and  good  consctoice  belongs  to  the  creditor  be- 
cause the  debt  contracted  in  its  sale  has  not 
been  paid,  there  Is  no  warrant  for  saying. 
Equally  unwarranted  is  the  Idea  that  in  equity 
all  the  property  of  a  debtor  who  haa  become 
insolvent  belongs  to  the  creditor,  and  is  held 
by  the  debtor  in  trust  for  him.  And  this  idea 
of  ownership  in  the  eatui  que  trutt  underlies 
the  whole  doctrine  of  trusts  of  every  descrip- 
tiMi.  In  an  trusts  the  legal  title  Is  in  one;  the 
equitable  ownership  In  another.  A  mere  debt 
against  one  who  bas  property,  whether  solvent 
or  insolvent,  is  not  ownership;  nor  la  a  ri^bt 
to  charge  a  fund  or  a  lien  upon  it  t^e  beneficial 
ownership  of  it.  Confessedly,  the  property 
and  aaaets  of  a  solvent  corporation  do  not  con- 
stitute a  trust  fund  for  Its  creditors.  Can  It  be 
possible  that  the  mere  passing  of  a  corporation 
irom  a  state  of  solvencv  to  a  slate  of  iosolTency 
amounts  to  a  declaraiioo  of  an  express  trust 
for  creditors,  or  to  a  resulting  trust,  upon  the 
theorv  that  title  to  the  assets  of  the  concern 
ahoufd  have  been  made  to  the  creditors?  Ur 
is  it  conceivable  that  this  mutation  from  the 
one  condition  to  the  other  does  violence  to  a 
conilfiential  relation  which  never  existed,  and 
hence  is  a  constructive  trust?  Or  that  this 
mere  cbauge  of  inherent  conditions  Is  the  ves- 
tlture  in  the  corporation,  through  the  igno- 
rance or  mistake  of  the  creditor,  or  through 
mistake  or  through  fraud,  of  a  greater  title,  or 
title  to  more  property,  than  was  contemplated 
and  intended,  when, before  the  change,  con- 
fessedly, the  corporation  had  the  absolute  and 
indefeasible  title,  free  from  all  trusts,  to  sll 
its  property  and  asseta,  and  when  the  change 
itself  involves  nothing  of  fraud,  of  abuse  of 
fiduciary  relations,  of  ignorance,  or  mistake, 
or  accident?  The  learned  judges  who  uphold 
this  American  doctrine  may  find  something  in 
these  conditions  of  fact  upon  which  to  con- 
struct a  trust,  but  I  confess  my  utter  Inability 
to  follow  their  arguments  or  to  see  with  tbeir 
eyes.  Nothing  is  clearer  to  my  humble  judg- 
ment than  that  the  insolvency  of  a  corporation 
— the  exibtence  of  a  corporatinn  with  property 
and  debts,  the  property  being  inGufficient  to 
pay  the  debts— is  not  within  any  definition  of 
any  trust  known  to  equity  jurisprudence.  The 
creditors  of  such  corporation  have  the  same 
rights  against  It  as  they  have  against  an  in- 
solvent partnership,  or  an  insolvent  Individual 
debtor,  and  no  other  or  more.  They  do  not 
at  law  or  in  equity  own  the  properly  of  the 
one  or  the  other;  but  the  property  of  each  is  a 
fund  for  the  payment  of  debts  In  the  sense 
thnt  neither  can  give  it  away  or  dispose  of  it 
with  intent  to  hinder,  delay,  or  defraud  cred- 
itors. The  property  of  the  individual  cannot 
be  appropriated  to  his  own  use,  to  the  exdu- 
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sion  of  his  creditors,  under  any  cover  what- 
ever. The  property  of  the  partnership  cannot 
be  appropriated  to  the  personal  use  of  tbe 
partners  or  in  payment  of  the  debts  of  the  in- 
dividuals composine  the  firm,  to  the  exclusion 
of  psrtnezship  creaitois  under  any  pretau* 
whatever.  And  so  the  property  ot  the  cmpo- 
ratioc  cann<rt  be  diverted  to  the  use  (rf  the 
stockholders  to  the  exclusion  of  credftors- 
under  any  drcumstances  whatever.  The  pow- 
ers and  limitations  upon  the  powers  of  an  In- 
solvent corporation  to  deal  with  its  property 
are  predsdy  the  same  in  all  essentials  as  tb» 
poweis  and  llmltatfons  upon  the  powers  4^  in- 
solvent Individuals  and  insolvent  partnershipa. 
The  estate  of  the  debtor  in  each  class  Is  eascn- 
tialljr  the  same.  The  corporation  no  less  tbaa 
the  mdlvidoal  and  the  partnership,  is,  at  law 
and  in  equity,  the  owner  of  ita  property.  The 
rights,  remedies,  and  estates  of  creditors  of 
each  are  also  the  same.  Thn  do  not  own 
the  property  ^  Hici^  corporation  debtm,  or 
any  interest  in  It,  in  eqtdty  or  at  law,  anjr 
more  than  they  own  the  property  of  their  in- 
dividual or  partnership  debtor.  Their  right 
against  each  Is  the  same  to  have  their  debts 
paid  out  of  the  property;  but  this  right  is  not 
that  of  a  eettui  qve  trutt,  but,  whether  the 
property  is  corporate  or  individual  or  partner- 
ship, it  is  the  right  of  a  creditor  simply.  Con- 
fessedly, even  this  right  may  be  defeated  as  to- 
any  particular  creditors  by  a  sale  of  the  prop- 
etij  in  payment  of  another  creditor,  or  by  its- 
being  taken  on  execution  in  favor  of  another, 
or  even  by  its  sale  by  the  debtor— corporation, 
iDdividual,  or  partnership — to  a  third  person; 
and  this  although  such  purchaser  have  notice- 
of  the  insolvency  of  the  debtor.  All  which, 
as  I  have  aeen,  would  be  impossible  if  the 
property  consUtuted  a  trust  estate,  with  the 
corporation  as  trustee  and  the  creditors  as 
ce»tvi»  que  irustent,  for  in  such  case  all  who(:  ake 
with  notice  of  the  Insolvency  would  take  sub- 
ject to  the  trust,  and  themselves  be  held  aa 
trustees  in  inritvm.  Hot  only  are  the  right* 
of  Individual,  partn^blp,  and  corpoTHiion 
creditors  the  same  against  their  insolvent  debt- 
ors' estates,  and  each  different  In  the  same 
way  from  the  rights  of  eettuit  que  truatent,  but 
the  remedies  of  a  corporation  creditor,  in  the 
al>8eDce  of  a  statute,  are  precisely  those  of  a 
creditor  of  an  individual  orjpartnersbip.  Tbe 
remedy  of  each  class  of  creditors  may,  upon  % 
given  slate  of  facts,  be  Id  equity;  out,  when 
this  is  so,  it  is  not  because  of  any  supposed 
trust,  but  upon  some  recognized  ground  of 
equity  jurisprudence,  as  where  the  debtor  baa 
fraudulently  transferred  his  or  its  property, 
and  chancery  is  invoked  to  set  aside  tbe  trans- 
fer and  subject  the  proper^.  And,  when 
chancery  has  thus  assumed  Juiisdiction,  it  will 
administer  the  estate  tta  the  equal  benefit  of 
all  creditors  before  It:  and  to  that  end  tbe  court 
becomes  a  sort  of  trustee  tub  modo  In  tbe  ad- 
ministration of  the  property,  but  not  with  ref- 
erence to  tbe  character  of  the  estate,  as  being 
held  in  trust  or  otherwise,  before  and  at  the 
time  jurisdiction  attached. 

Not  all  the  publicists  and  courts  In  this  coun- 
try, nor  tbe  ablest  of  tbem,  countenance  thia 
so-called  "American  doctrine."  Mr.  Pomeroy 
expressly  tepudlaiestt  He  says:  "In  apply- 
ing this  principle  [ot  constmcuve  trusts],  cam 
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should  be  taken  to  dlitiognlsb  between  actual 
tnutfl  and  tboae  relations  which  are  only  trusts 
hy  waj  of  metaiAor;  between  persons  who  are 
true  trustees,  htddlng  the  legal  title  for  a  bene- 
ficial owner,  and  those  who  simply  occupy  a 
position  which  is  aoalogotu  In  some  respecu 
to  that  of  a  t  ma  tee.  The  use  of  these  terms  to 
designate  relations  and  parties  which  have  no 
easeothil  etoneot  io  ocnamoD  with  actual 
trasta  and  trustees  csn  0DI7  jmidaoa  oonf nsioD 
snd  inaecaracy.  .  .  .  Then  sn  Oenaio  rela- 
tions which  are  spoken  of  as  tmats,  and  as 
ooQsUtating  a  species  of  constructive  trusts, 
but  which  are  not.  In  any  trae  and  complete 
sense,  trosta,  and  can  only  be  called  so  by  way 
of  analogy  or  metaphor.  Since  they  lack  the 
element  of  fraud,  they  do  not.  In  any  view, 
properly  belong  to  the  divisioD  of  construe- 
tin  trusts.  .  .  .  The  surrlTors  of  a  part- 
nership are  called  trustees  for  the  estate  of  the 
deceased  partner,  with  respect  to  his  share  of 
the  firm  property.  This  expression  is  mostly 
metaphorical.  There  Is  certainly  nothing  in 
Uie  relation  resembling  a  constructiTe  trust. 
Extending  the  analogy  stltl  further,  courts  re- 
gard partBership  property,  aft»  an  insoWeocy 
or  dlssolation  of  the  firm,  and  in  the  proceed- 
ing for  winding  up  its  affairs,  as  a  trust  fund 
for  the  benefit  of  creditors:  and  the  capital 
stock  and  other  property  of  private  corpora- 
tiooB,  especially  after  their  dissolution,  is 
treated  as  a  trust  fund  In  favor  uf  creditors. 
These  statements  may  be  sufficiently  accurate 
as  strong  modes  of  expressing  the  doctrine 
that  such  property  la  a  fund  sacredly  set  apart 
for  the  paymeDt  of  partnership  and  corpont- 
.  tion  creditors,  twfore  it  can  be  spproprlsled  to 
the  use  of  individual  partners  or  corporators, 
and  that  the  creditors  have  a  lien  upon  it  for 
tbeir  own  security;  but  It  Is  plain  that  no  con- 
structive trust  can  arise  In  favor  of  the  credi- 
tors unless  the  partners  or  directors,  through 
fraud  or  a  breach  of  fldodary  duty,  wrong- 
fully appropriate  the  property,  and  acquire  tbe 
legM  title  to  it  in  their  own  names,  and  thus 
pkce  it  beyond  the  reach  of  creditors  through 
ordinary  legal  means."  And  in  a  note  to  the 
above  text  tbe  learned  author  says:  These 
"cases  are  not  constructive  trosts,  and  are 
mentioned  slmidy  for  the  purposes  of  com- 
pleteness, and  to  distlognish  between  correct 
and  mistaken  conceptions. "  S  Pom.  Eg.  Jur. 
1044,  1045. 

And  the  highest  and  shiest  court  In  the  land 
— the  Supreme  Court  of  the  United  States — 
has  quite  recently  gone  over  this  whole  sub- 
lect,  conddered  exhaustively  all  Its  own  decis- 
ions and  (tieta  upon  it,  and,  in  an  able  opinion 
by  Mr.  Jtutice  Brewer,  repudiated  tbe  idea 
tliat  the  property  of  an  insolvent  corporation 
is  a  trust  fund  or  estate  beld  by  the  corpora- 
tion or  its  offlrera  for  creditors  as  ce$tui»  gue 
truttent.  Judge  Brewer  quotes  the  language 
of  Judge  Bradley  In  Qranam  v.  La  Oroate  A 
M.  B.Co„  108  U.  S.  148.  26  L.  ed.  106,  to  tbe 
effect  (hat,  when  a  corporation  becomes  insolv- 
ent, a  court  of  equity,  at  iLe  instance  of  the 
proper  parties,  "will  then  make  Its  funds, 
trust  funds,  which,  in  other  circumstances,  are 
aa  much  the  absolute  property  of  tbe  corpora- 
tion as  any  man's  property  is  his;"  and  says  of 
that  case,  that  "all  that  it  decides  is  that,  when 
a  court  of  eqti%  does  take  into  its  poMesslon 
M  T..  R  A. 


the  assets  of  an  Insolvent  corporation,  it  will 
administer  them  on  tbe  theory  that  they  In 
equity  belong  to  the  creditors  and  stockhold- 
ers, rather  than  to  tbe  corporation  itself." 
And  he  inroceeds  further  on  to  say:  "It  is 
rather  a  trust  In  the  administration  of  tbe  as- 
sets after  possession  by  a  court  of  equity  than 
a  trust  attaching  to  the  property,  as  such,  far 
the  direct  ben^t  of  either  creditor  or  stock- 
hi^iler.*'  And  be  concludes  Us  opinion  upon 
this  subject  as  follows:  "The  same  Idea  of 
equitable  lien  and  trust  exists  to  some  extent 
in  the  case  of  partnersbip  property.  When- 
ever, a  partnership  becoming  insolvent,  a  court 
of  equity  takes  possession  of  its  property.  It 
recognizes  the  fact  that  in  equity  the  partner- 
sbip creditors  have  a  right  to  paymeot  out  of 
those  funds  in  preference  to  Individual  creditors 
as  well  as  superior  to  any  claims  of  the  'part- 
ners themselves.  And  the  partnership  prop- 
erty Is  therefore  sometimes  said,  not  inaptly, 
to  be  held  in  trust  for  the  partnership  creditors 
or  that  tbev  have  an  equitable  Hen  00  such 
property.  Tet  all  that  is  meant  by  such  ex- 
pressions is  the  existence  of  an  equitable  riglit 
which  will  be  enforced  whenever  a  court  of 
equity,  at  the  instance  of  a  proper  party  and 
in  a  proper  proceeding,  has  taken  possession  of 
the  assets.  It  is  never  understood  that  there  is 
a  specific  lien  or  a  direct  trust.  A  party  may 
deal  with  a  corporation  in  respect  to  its  prop- 
erty In  the  same  manner  as  with  an  individual 
owner,  and  with  no  greater  danger  of  being 
held  to  have  received  into  bia  possession  prop- 
erly burdened  with  a  trust  or  lien.  The  offi- 
cers of  a  corporation  act  In  a  fiduciary  capn- 
dty  in  respect  to  its  properly  in  their  bands, 
and  may  be  called  to  an  account  for  fraud,  or 
sometimes  even  mere  mismaniigement  io  re- 
spect thereto;  but,  as  bL'lween  itself  and  its 
creditors,  the  corporation  la  simply  a  debtor, 
and  does  not  hold  its  property  In  trust,  or  sub- 
ject to  a  Hen  In  tbeir  favor,  in  any  other  sense 
than  does  an  individual  debtor.  That  is  cer- 
tainly tbe  general  rule,  and,  if  there  be  any 
exceptions  thereto,  they  are  not  presented  by 
any  of  the  facts  in  Ibis  case.  Neither  the  in- 
solvency of  the  corporation  nor  the  execution 
of  an  ilfegsl  trust  deed,  nor  the  failure  to  collect 
to  full  all  stock  subscriplions,  norall  togcttier, 
gave  to  these  simple  contract  creditors  any  lien 
upon  the  proi>erty  of  the  corporation,  nor 
charged  any  direct'trust  thereon.''  RoUitu  v, 
Bi-ierJUld  Goal  A  Iron  Co.  150  U.  &  871,  881 
-386.  87  L.  ed.  1113.  1115-1117. 

The  supreme  court  of  Minnesota,  In  an  able 
opinion  hj  Mitchell,  J.,  also  repudiates  this 
idea  that  the  property  of  an  insolvent  corpora- 
tion is  a  trust  fund.  Of  It,  it  has  this  to  say: 
"This  'trust-fund  doctrine,*  commonly  called 
the  'American  doctrine,*  has  given  rise  to  much 
confusion  of  ideas  aa  to  Ita  real  meaning,  and 
much  conflict  of  decision  In  its  appllcatiou. 
To  auch  an  extent  has  this  been  the  case  that 
many  have  questioned  the  accuraciy  of  the 
pbrasei  as  well  as  doubted  the  neceaniy  or  ex- 
pediency of  inventing  any  such  doctrine. 
Wbtle  a  convenient  phrase  to  express  a  certain 
general  Idea,  It  is  not  sufficiently  precise  or  ac- 
curate to  constitute  a  sate  foundation  upon 
which  to  bulM  a  system  of  legal  rules.  Tiie 
doctrine  was  Invented  by  Juttiee  Story  in  Wood 
V.  Dummer,  8  Mason.  808,  Fed.  C«s.  No.  17.- 
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044,  whicb  called  for  so  nicb  iDventlon,  the 
fact  in  tbat  case  being  that  a  bank  divided  up 
two  thirds  of  ita  capital  amoug  its  stockhold- 
ers, without  proTlding  funds  sufflcieot  to  pay 
its  outataudiug  bill  holders.  Upon  old  and 
familiar  principles,  this  was  a  frabd  on  credi- 
tors. Evidentl;,  all  tbat  Ibe  emineot  jurist 
jueant  b;  tbe  doctrine  was  tbat  corporate  prop 
erty  must  be  first  appropriated  to  toe  paymeDt 
of  the  debts  of  tbe  company  before  there 
can  be  any  diatribution  ot  it  among  stock- 
bolders, — a  proposition  that  is  sound,  up- 
on the  plaiaeat  principles  of  common  honesty. 
In  Fogg  v.  Blair,  138  U.  8.  034.  541, 8»  L.  ed. 
731,  724,  it  is  said  that  this  Is  alt  tbe  doctrine 
means.  The  expression  used  in  Wood  t.  Dum- 
mer,  8  Mason,  808,  Fed.  Cas.  Ko.  17,044,  baa, 
however,  been  taken  up  as  a  new  dlscoTery, 
which  furnished  a  aolutfon  of  every  question 
on  the  subject.  The  phrase  tbat  'the  capital 
of  a  corporation  coostitutea  a  trust  fund  for 
the  benefit  of  creditors  is  misleadine.  Cor- 
porate property  is  not  held  In  'trust,'  In  any 
proper  sense  of  the  term.  A  tru>%t  ituplics  two 
eatatea  or  Interests,— one  equitable,  and  one 
legal;  one  person,  as  trustee,  holding  the  legal 
title,  while  anotber,  as  tbe  attvi  que  trust,  has 
the  beneficial  interest  Absolute  control  and 
power  of  disposiiion  are  inconsistent  with  the 
idea  of  a  trust.  The  capital  of  a  corporation 
ia  its  property.  It  haa  the  whole  beneOcial  in- 
terest In  it,  as  well  as  tbe  legal  tlUe.  It  may 
use  the  income  and  profits  of  it,  and  sell  and 
dispose  of  it,  the  same  as  a  natural  person. 
It  is  a  trustee  for  its  creditors  in  tbe  same  sense 
and  to  tbe  same  extent  as  a  natural  person, 
but  DO  further."  Bo»pet  v.  Noithwettern  Mfg. 
A  Car  Co.  48  Minn.  174,  1(S  L.  K.  A.  470 

The  supreme  court  of  Michigan  is  equally 
pronounced  agidnst  Ibis  "truat-fund  doctrine, ' 
and  in  a^upport  of  tbe  right  of  a  corporation, 
aolvent  or  insolvent,  to  hold  and  deal  witb  its 
property  precisely  as  if  it  were  an  individual, 
that  court.  In  an  opinion  by  Montgomery,  J., 
says:  "Nor  is  it  the  law  of  this  siaie  that,  as 
soon  as  a  corporation  becomes  insolvent,  the 
directors  of  tbe  corporation  become  trustees  for 
all  tbe  creditors  alike,  in  such  sense  as  to  pre- 
vent Ibelr  giving  valid  security  by  way  of  pre- 
ference to  one  of  the  stockholders  or  directors. 
We  are  aware  that  the  decisions  in  the  various 
states  are  not  uniform  as  to  the  question,  and 
that  a  number  of  very  eminent  text-writers 
have  deprecated  a  state  of  the  law  which  ad- 
mits of  sucb  prererences.  But.  to  adopt  tbe 
langun/re  of  Dillon,  J.,  In  Btidl  v.  Bueking- 
ham,  16  Iowa,  284,  86  Am.  Dec.  616.  this  con- 
dition of  the  law  'may  constitute  a  good  legis- 
lative reason  for  giVing  pro  ra/o  to  outside 
creditors,  but  tbe  legislature  must  furnish  the 
remedy.'  In  the  case  referred  to  it  was  held 
that  being  an  officer  of  the  corporation  did  not 
deprive  Buell  of  tbe  right  to  enter  into  com- 
pciilion  with  tbe  other  creditors,  and  run  a 
race  of  diligence  with  them.  See  also  HaUnm 
V.  Indianoht  Hotel  Co.  56  Iowa.  179;  Garrett 
v  Bur/ii'ffton  Ploio  Co.  70  Iowa,  697,  59  Am. 
Rep.  461.  fymith  V.  Skeary,  47  Conn.  54;  Cat- 
lin  V.  Eagle  Batik  of  JHew  Haven.  8  Conn.  238; 
CJwi(rfli  R.  dt  Bkg.  Co.  of  Georgia  v.  (Haghom. 
1  Specrs,  Eq.  645;  Ftanlert  Bank  of  yarm- 
tiOe  V.  WkiUU,  78  Va.  789;  Leatitt  v.  Oaford 
<t  O.  Sillier  Min.  Oo.  8  Utah,  266;  WhittDeU  v. 
48  L.  a  A. 


Warner,  iOY%.  444:  BoUt.  BtnnM.  146Mam. 
437;  Tuin-I4di  OU  Oo,  cf  Wai  Virginia  r. 
Marburs,  91  U.  S.  587,  28  L.  ed.  828;  WOkin. 
ton  V.  Bauerle,  41  N.  J.  Eq.  635.  Tbe  rule  in 
this  state  haa,  we  think,  been  established  since 
tbe  case  of  Town  v.  BcTik  qf  River  Raitin,  3 
Dougl.  (Mich.)  580,  that  a  oorporaliOD  may,  in 
the  absence  of  legislative  restriction,  deal  with 
its  property  precisely  as  an  indlvidnal  maj, 
and  may  prefer  one  creditor  over  another;  and 
hence  tbat  the  assets  do  not  become  a  trust 
fund,  for  pro  fvte  distribution  among  all  iU 
creditors,  until  such  time  as  steps  are  taken 
under  the  'Winding-Up  Acf  (chapter  282,How. 
Ann.  Stat.)  This  is  the  substance  of  the  rule 
stated  In  both  Town  r.  Bank  of  Biver  Rainn, 
and  TurnbuU  t.  Prmtiu  Lumber  Co. .  55  Mi<^ 
887.  And  lo  the  later  case  of  ir«n(faUv.J9uA0p, 
76  Mich.  684,  a  mortgage  had  been  given  to 
secure  the  directors  of  the  corporation,  and  ta 
secure  paper  upon  which  they  were  indorsera. 
The  question  under  consideration  was  fully 
discussed  in  the  briefs  of  coansel,  and  it  was 
said  by  Juttiee  Campbell:  'There  aeems  to  ba 
00  reason  why  one  honest  creditor  sbonld  ba 
on  a  worse  footing  than  another,  and  we  do 
not  find  in  our  law  any  sucb  distinction."* 
Bank  of  Montreal  t.  J.  S.  Potta  Salt  A  /.um- 
herCo.  Micb.  845.  And  to  like  effect  an 
the  cases  cited  in  tbe  foregoing  quotations. 

In  line  with  thia  view,  JuAin  Caldwell  te 
Q&my.  UttUBoek,  M.  B.  A  T.R.  R.Co.,  63 
Fed.  Bep.  683,  said:  "It  is  undoubtedly  true 
tbat  the  properly  of  a  corporation  ia,  in  one 
sense,  a  trust  fund  for  the  payment  of  iti  debts; 
but  this  rale  means  no  more  than  that  tbe 
property  of  a  corporation  cannot  be  distributed  • 
among  its  stochboldcn,  or  applied  to  any  pur- 
pose foreign  to  the  legilimate  business  of  the 
corporation,  until  its  debts  are  paid.  The  rule, 
so  far  as  it  relates  to  the  payment  of  debts,  la 
satisfied  whenever  the  property  of  the  corpo- 
ration is  applied  to  tbe  payment  of  any  iis 
bona  fide  debls." 

Other  authorities  might  be  collated  on  the 
question  under  consideration  and  in  support 
of  the  view  I  have  taken  of  It,  but  the  for^ 
going  will  suffice,  it  is  thou^t,  for  the  pui^ 
poses  of  this  opinion.  Upon  them  and  by 
tbe  force  of  the  elementary  principles  of  trnst 
estates,  I  am  impelled  to  the  conclusion  that 
the  property  of  an  insolvent  corpotation  is 
not  a  trust  fund  or  estate  accurately  speak- 
ing, or  in  any  sense  other  than  that  when  tin 
chancery  court  takes  possession  and  conlrcd 
of  sucb  properly  upon  some  general  prind* 
pie  of  equity  jurisdiction^  whouy  Independent 
of  any  idea  that  the  property  constitutes  a  trust 
fund,  It  will  be  admiiu^iered  for  tbe  equal  ben- 
efit of  creditors.  It  follows  that  tbe  bill  raa- 
not  stand  against  the  demurrers  for  muUifaii- 
onsness  unless  that  objection  can  be  met  upon 
some  other  consideration  than  the  trust  charao- 
let  of  the  corporation  property  and  assets, 
which  is  alone  and  expressly,  both  In  tbe  aver- 
ments of  tbe  bill  itself  and  in  the  argument  of 
counsel,  relied  on  to  siipport  the  decree  over- 
ruling tlie  demurrers.  I  do  not  think  tbe  ob- 
jection can  be  met  upon  any  other  ground. 
There  is  no  connection  between  several  of  tba 
matters  brought  forward  by  tbe  bill,  and  Iba 
defendants  attempted  to  be  charged  in  respect 
of  some  of  these  matten  have  no  intemt  Wiiai* 
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«ver  in  otben.  For  iDitaDce,  tbe  Alabama 
MatioDal  Bank  did  aot  partldj^te  In  tbe  wroofiB 
comoiUted  upon  the  oorporanoo  in  respect  of 
the  BubBcriptions  to  its  stock  by  the  O'Bears 
and  Copeland,  and  ft  la  not  laterested  Id  tbe 
preseot  effort  to  rigbt  those  wrongB,  Again, 
the  bill  seeks  the  settlemeDt  of  the  troM  ere 
ated  by  the  aSBignmeDt  to  R.  D.  JobnstoD,  and 
to  aimpel  tbe  bank  to  pay  into  oourt  monej 
which  it  owed  tbe  corporation,  or  held  belong- 
ing to  tbe  corporation,  and  paid  over  to  the 
etockholdera  of  the  corporation,  wblcta  oonsti 
tnted  no  part  of  and  bad  no  connectioD  with 
tbe  assifrnment  to  Johnston.  And  equally  dis- 
eociated  is  tbe  effort  of  the  bill  to  have  an  ac 
coaniiog  by  the  assi^ee  from  its  purpose  to 
collect  unpaid  snbecnptioni  from  itoekbolders. 
And  so  in  respect  of  the  purpose  of  tbe  Mil  to 
have  tbe  Judgment  In  favor  of  tbe  bank  de- 
clared a  part  of  the  aasignment,  and  to  have  the 
tnnk  refund  the  amount  it  received  in  satis 
faction  thereof.  This  claim  is  wholly  foreif^n 
to  the  relief  sought  against  tbe  bank  as  to  tbe 
insurance  money  paiff  to  the  O'Beara  and  Cope 
land,  and  also  to  tbe  relief  soutibt  against  the 
subscribers  to  the  stocl^.  In  other  words  and 
In  brief,  tbe  Inll,  in  my  opinion,  stands  upon 
the  same  plane  In  respect  of  multifariousness 
•s  if  it  had  been  filed  against  an  insolvent  in- 
dividuftl  debtor,  who  was  wasting  or  fraudu 
leotly  dlspOBlng  of  his  property,  and  against 
his  assignee  for  the  benefit  of  creditors,  a  cred- 
itor to  whom  lie  had  coofeesed  Judgment  which 
his  asdgnee  had  paid  as  •  lien  on  tbe  proper^ 
aMlgned,  ^Inst  a  person  who,  faavlog  assets 
of  tbe  iDSolTent  debtor  in  hia  bands,  had  paiil 
the  same  to  third  persons,  so  they  could  not  be 
reached  by  creditors,  and  agaiust  other  persons 
who,  in  equity,  owed  moner  to  the  debtor  de 
fendant.  la  such  case— ana  no  more  In  this— 
there  would  be  no  relation  or  connection  be- 
tween the  defendants,  or  the  rights  asserted 
•gainst  tbem  respectively  either  in  tbe  charac- 
ter of  their  wroDga  or  defaults  or  in  the  char 
acter  of  tbe  estate  tbey  had  despoiled;  aod 
recovery  against  each  would  be  bad,  if  allowed 
at  all,  oot  upon  any  Idea  of  consprvlng  a  fund 
which  the  court,  because  of  Its  trust  character, 
bad  the  right  to  protect  and  restore  but  solely 
as  enforcing  several  money  demands  from  sev 
eral  defendants  In  one  and  tbe  same  action,  lu 
which  also  tbe  trustee  In  tbe  assignment  would 
be  brought  to  sccount  on  considerations  and  in 
respect  of  matters  with  which  tbe  claims  against 
aome  of  the  other  defendants  had  no  connec- 
tion. 

In  prepariog  tbe  foregoing  opinion,  the 
writer  assumed  to  ezpr(iss  his  Individual  views 
only  because  of  decisions  of  this  court,  referred 
to  above,  which  take  a  different  view  as  to  tbe 
assets  of  an  insolvent  corporation  being  a  trust 
fund.  This  opIoioD  baa  now^  however,  been 
concurred  in  by  my  associateSf  and  stands  as 
the  opinion  of  the  courL  The  cases  of  Corey 
WadnDoTth,  Qoodi/ear  Rubber  Co.  v.  Oeorge 
D.  Scott  Oo.,  and  Q^non  v.  Trombridqe  FuTni- 
tun  Co.,  iUf/ra,  in  so  far  as  tbey  are  inconsist- 
ent with  the  views  and  conclusions  we  now 
express,  are  overruled.  Tbe  decree  overruling 
the  demurrers  for  multifariousness  Is  reversed, 
and  a  decree  will  be  here  entered  sustaining 
•■Id  aaslgumeDta  of  demurrer. 

Hettrttd,  rendered,  and  remanded. 

«  L.  R.  A. 


Colemu,  J.,  concuninp 

In  the  case  of  Oorejt  v.  Wadswnih,  99  Ala. 
AS,  28  L.  R  A.  618,  tbe  facts  were  that  Corey 
a  director  and  the  preddent  of  tbe  building 
supply  company,  a  corporation,  became,  with 
other  officers,  bound  as  guarantors  of-  a  debt  of 
$6,000  due  from  tbe  corporation  to  tbe  Ex- 
change Bank;  that  the  corporation  became  in- 
BOlveot,  and  under  these  circumstancea  tbe 
rorporatlon  sold  and  conreyed  to  Corey  a  large 
amount  of  its  asseta,  exceeding  Id  value  ue 
amount  of  the  debt  due  the  Exchange  Bank, 
in  consideration  that  Corey  would  pay  tbe  debt 
of  tbe  insolvent  corporation,  for  which  be  was 
already  bound.  The  bill  waa  filed  to  set  aside 
and  annul  as  fraudulent  and  void  the  sale  and 
transfer  of  the  property  under  the  oircum- 
staocea  stated.  The  case  was  brought  before 
us  by  appeal  from  tbe  ruling  of  the  chancery 
court  overruling  a  demurrer  to  the  bill.  The 
real  question  presented  by  the  appeal  waa 
whether  an  insolvent  corporation,  acting 
ihrougb  its  governing  board,  can  sell  and  trans- 
fer its  assets  to  a  member  of  the  governing 
board  (in  this  case  a  director  and  its  president), 
in  satisfaction  and  payment  of  an  unsecured 
debt  due  from  tbe  insolvent  corporation  to  such 
member,  aod  thus  give  him  a  preference  over 
other  creditors  of  the  insolvent  corporation. 
This,  as  I  understand  the  case  made  by  the 
bill,  was  the  real  question  of  merit,  which 
called  for  an  adjudication  by  thiscourt.  Hucb 
was  said  In  tbe  opinion  of  the  eourt  vnneces- 
sary  to  a  decision  of  the  question,  and  whicb 
should  be  regarded  as  dicta.  Bo  far  as  tbe 
conclusion  of  the  court  held  that  tbe  transac- 
lion  as  averred  in  the  bill  was  fraudulent  and 
void  against  its  creditors,  in  my  opinion,  it  was 
correct;  and  I  do  oot  understand  the  opinion 
in  tbe  case  at  bar  to  militate  againat  tbe  prin- 
ciple of  law  reached  in  the  conclusion  of  Oor^ 
V.  WadstDorth,  which  was  oecessaiy  to  a  decision 
of  tbe  case. 

The  case  of  Ooo^/ear  Sviber  Oo.  v.  Qdnrge 
D.  Scott  Co.,  96  Ala.  4S9,  though  published 
earlier,.in  fact  was  rendered  subsequent  to  that 
of  Core}/  V.  Wadsusorth,  tupra.  and  decided  but 
one  question,  and  that  was  "that  tbe  transfer 
by  a  director  and  managing  offif%r  of  an  Insol 
vent  corporation,  without  authority  of  the 
board  of  directors,  of  all  Its  property,  In  con- 
sideration of  a  debt  of  the  corporation  for 
which  he  was  liable  as  guarantor  or  indorser, 
or  Joint  maker  of  a  note  given  therefor.  Is  in- 
valid as  to  other  creditors,  being  in  effect  & 
preference  of  himself.  I  do  not  understand 
the  case  at  bar  to  combat  tbe  soundness  of  the 
rule  declared  in  this  case.  Id  the  opinion  of 
the  Qoodyenr  Rubber  Co.  Case  fpage  442,  96 
Ala.)  It  is  said:  "We  did  not  however  go  to 
the  length  of  holding  [in  the  case  of  Corey  v. 
Wadsicorih]  that  directors  of  an  insolvent  cor- 
porati'in  are  so  completely  hampered  by  the 
trust  relation  they  sustain  as  to  disable  tbem 
f  rom  paying  or  securing  some  creditors  in  pref- 
erence lo  and  at  theexpenseof  others  towbom 
the  corporation  is  indebted.  .  .  .  The  great 
weight  of  authority  is  tbe  other  way,  and  we 
are  not  inclined  to  run  counter  to  it."  Tbe 
same  rule  was  declared  in  Gibton  T.  Trtnebridge 
Fumitvre  Co.  96  Ala.  867. 

I  do  not  understand  tbe  case  at  bar  to  over- 
rule any  principle  of  law  decided  in  either  of 
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the  foregolDg  caaeB,  wblch  were  occesBary  to  a 
declaloa  of  Iboae  cases;  bat  tbat  these  cases  are 
owruled  onlj  ao  far  u  tbe  oirfiilona  stated,— 
tbat  tbe  aaaeta  of  a  corporatioii  becanw  a  trust 
fuDd  for  tbe  benefit  of  creditors,  and  were 
placed  beyond  the  power  of  dlspodtlon  or  con- 
trol of  tbe  goveroiDe  board,  whenever  and  aa 
sooD  as  the  corporatloD  became  InsolTent,  and 
tbat  iDsolveocy  of  the  corporation  done  gave 
a  court  of  equity  jarisdicllon  to  admlalslertbe 
assets  as  trust  property.  Suobitatementswen 
4ieta,  and  do  not  npreas  tbe  Ofdnlon  of  tbe 
court. 


Settle  H.  PRINCE,  Appf., 

9. 

ALABAMA  STATE  FAia 

(  Ala.  ) 

1.  The  degree  of  cmm  required  of  a 
bailee  depends  on  the  luture  and  value  of  the 
tlilnv  telled  and  Ita  HabllltT  to  loss  or  lujurr. 

I.  A  presmnption  of  nBgUgtmam  wrisea 

from  ilw  loss  of  propertj  In  tbe  bands  of  a  bailee 
wbo  la  answerable  only  for  looses  ooourrinv 
tlirouffta  oeffligenoe. 

8<  A  legal  conalderatloa  fbr  the  loan  of 
a  painting  flor  a  competitive  exhibition 
at  a  fair  ts  f  umtahed  la  tbe  detriment  and  Idooq- 
TCDlenoe  towblcb  the  senderls  subjected  and  tbe 
Indirect  and  cootlnsent  liaieflt  to  (be  person 
coDduatlDfT  tbe  ezblbltlon. 

4.  A  general  propoeal  to  all  persona 
bavlDg  arUclQS  deemed  wortby  of  exhibition  to 
Intrust  thorn  to  >  twrpontlon  tor  a  competitfTe 
exhibition  at  a  fair,  wltb  a  promise  of  redellrery 
wbeu  tbe  exbtbltloa  Iscloeed,  becumeaa  special 
conlract  wltb  eacb  person  sending  articles  for 
exhibition  when  they  are  received  and  accepted. 

6.  The  essential  elements  and  charac- 
teristics of  a  lucrative  as  distinguished  from  a 
mere  Kratultoufl  bailment  exist  in  the  case  of  tbe 
loan  of  a  painting  for  a  competitive  exhibition 
at  a  fair. 

6.  A  lack  of  proper  care  which  will 
create  a  liability  for  the  loss  of  a 
painting  on  the  purtot  a  corporation  to  which 
It  bus  becu  loaned  for  a  competitive  exhibition 
at  a  fair.  Is  shown,  wbere,  after  the  clcse  of  tbe 
Mr  and  the  withdrawal  of  policemen,  the  duty 
of  rcpncklnK  and  rcelilpplDR  it  Is  intrusted  to  an 
BRCDt  or  ofticerwho  In  not  Informed  tbat  the 
palDtinR  hiis  been  exhibited  or  In  poesef^lon  of 
tbe  corpurailoa,  and  servants  are  employed  to 
eld  him  wbo  are  unknown  to  blm  and  of  whose 
skill  or  Intcgritr  there  Is  no  evidenea 

(April  ll.lSie.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Jefferson  Counly 
reversiiic  a  judgment  of  a  justice  of  tbe  peace 
hi  pluinilff's  favor  in  an  action  brought  to  re- 
rover  tbe  value  of  a  picture  which  she  bad 

NoTB.— The  above  easels  particularly  valuable 
as  an  Illustration  of  the  lawof  iMllmenIs  Inaclasa 
of  importsDt  cases  In  whlcb  precedents  are  almost 
entirely  laoklng.  ITnrODe  very  similar  oise,  see 
Smith  V.  HinpeapoJIs  Library  Board  (Iflnn.)  £5  L. 
R.  A.  280.  Bee  also  authorities  as  to  gratuitous 
bailments.  In  note  to  Bunnell  v.  Stem  (K.  T.)  10  L. 
R.  A.I8L 

wu  a  A. 


loaned  to  defendant  and  which  fthad  failed  to 
return.  Reverted. 

Plaintiff  packed  and  forwarded  at  her  own 
expense  to  defmdant  a  painted  picture,  forth* 
purpose  of  being  used  as  an  exhibit  at  tbe 
fair,  upon  defendant's  promise  to  return  it  lo 
her.  The  picture  was  received  by  defendanU 
was  awardlBd  a  praBdmn,  bat  was  never  ■»■ 
turned. 

Further  faoli  mfflduiay  tppear  in  tb» 

oplnkm. 

Mr.  Hanry  X.  White  for  appellaat. 
Mmn.  Ward  4b  John  Cor  ifipdlee^ 

Brickell.      J,,  deHmed  ttw  optiiioa  of 

tbe  court: 

The  primary  question  i^esented  la.  What 
was  tbe  relation  created  by  the  tranaactloD  into 
which  the  parties  entered,  and  what  were  their 
respective  rights,  duties,  and  ItahOitiei  epnng- 
Ine  from  the  relation?  The  transaction  was  a 
bailment.   The  painting  was  entrusted  to  the 
defendant,  upon  its  invitation,  for  a  special  ob- 
ject or  purpose,  upon  a  contract  that,  when  the 
object  or  purpose  was  accomplished,  the  paint- 
ing would  be  returned  or  redelivered  to  the 
plaintiff.   Story,  Ballm.  %  2.   Tbe  Insistence 
of  the  counsel  of  the  defendant  la  that,  though 
there  was  a  bailment  of  the  painting,  the  bail- 
ment was  of  tbe  class  known  as  "naked, 
gratuitous  deposits,"  accepted  as  matter  of 
mere  favor  or  courtesy,  from  which  the  d» 
fendant  was  not  entitled  to  benefit,  or  to  rec- 
ompense for  any  duty  tbe  bailment  may  have 
involved.  If  this  be  tbe  true  character  of  the 
transaction,  tbe  ooncludon  follows,  which  la 
deduced,  that  the  defendant  owed  to  tbe  plain- 
tlfl  the  duty  of  aligbt  care  only  in  the  keeping 
preservation,  and  restoration  of  tbe  paintiog, 
and  is  answerable  only  for  gross  negligence  or 
bad  faith,  to  which  the  loss  of  tbe  paintiog  is 
directly  traceable.    2  Kent,  Com.  560;  Storv, 
Bailm.  §  62:  Schouler,  Bailm.  §  14.   But 'if 
tbe  bailment  was  made  at  tbe  instance  or  on 
tbe  fnvitalion  of  tbe  defendant,  because  of 
benefits,  direct  or  contingent,  it  was  expected 
would  accrue,  or  on  a  contract,  express  or  im- 
plied, having  a  legal  consideration,  it  was  not 
gratuitous.    More  properly,  it  may  be  termed 
"lucrative:"  and  the  duty  of  tbe  defendant 
was  tbe  exercise  of  ordinary  care  in  tbe  keep- 
ing,  preservation,  and  restoration  of  the  paint- 
ing, and  for  ordinary  neglect  In  Ibe  perform- 
ance of  the  duty  the  defendant  Is  answerable^ 
8  Kent,  Com.  865;  Moorg  v.  Mobile,  1  Stew, 
(Ala.)  286;  Seals  v.  Edmondton,  71  Ala.  509. 
The  transaction  has  in  it  the  essential  elements 
and  characteristics  of'a  lucrative,  as  distin* 
gtiisbed  from  a  mere  gratultoiu  bailment, — a 
builment  for  tbe  sole  benefit  of  the  tuilor.  It 
originated  lo  the  general  proposal  of  tbe  de- 
fendant, to  all  persona  having  articles  deemed  i 
worthy  of  exhibition,  to  Intrust  them  to  tbe 
defendant  for  tbat  purpose,  promising  rede- 
livery when  the  ezhlbitioo  was  closed.  The 
proposal,  though  general  in  its  terms,  became 
a  special  c(mtraet  wltii  each  person  seading 
articles  for  ezbtbitlon,  when  the  articles  wen 
received  and  accepted  by  tbe  defendant.  Vifft 
Agr.  Soc.  v.  Brumjid.  103  Ind.  146,  53  Anu 
Rep.  657;  1  Wbart.  Coot.  §  24;  Polloi^  Cont. 
174.   The  contract  was  supported  by  a  l^al 
.consideration, — tbe  detriment  and  uiconveo* 
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lenco  to  whkdi  the  sender  was  subjected,  at 
the  lostaaoe  of  the  defendaal,  in  the  traosmis- 
•ion  of  the  article,  and  the  beoeflt,  though  In- 
direct and  contiDKent,  which  the  defendant 
contemplated  would  accrue  from  the  eibibi- 
tton.  In  Tigo  Agr.  Bob.  t.  Bntv^^,  tupra, 
—a  caw  not  distinKuiahable  from  the  present, 
—ft  was  said  by  Elliott,  J.:  "The  bailment 
was  not  a  Kratuitous  one,  for  the  reason  that 
the  ezhlbition  of  the  gun,  la  response  to  the 
invitation  contained  in  the  advertisement  of 
appellant,  oonatituted  a  consideration  for  the 
uoderLakiog.  It  may  be  true  that  both  parties 
derived  a  benefit,  but  this  did  not  strip  the 
contract  of  its  character,— that  of  a  bailment 
for  reward.  The  reward  was  not,  It  Is  true, 
Id  money,  but  it  was  nevertheless  a  reward  In 
the  form  of  an  act  performed  at  the  request  of 
the  bailee.  An  association  which  invites  per- 
•ons  to  supply  articles  to  enable  it  to  conduct 
«n  ezhibiiion  receives  some  crauideration  from 
tbe  person  who  lesponda  to  the  inTilalion  by 

S lacing  articles  In  its  care  fat  ezUbitloo."  In 
eterimntng  whether  a  bailment  Is  gratuitous 
or  lucrati've,'-*  bailment  withoot  compensa- 
tion or  beoeflt  to  the  bailee,  or  from  which  he 
la  to  derive  beoeflt  or  proflt, — tbe  inqniry  is 
not  directed  to  the  character  or  certunty  of 
the  ben^t  or  proflt;  it  la  whether  the  bailment 
was  accepted  for  the  purpose  of  deriving  the 
oneor  the  other.  Schonler,  Bailm.  9.  29. 
9U.  Upon  this  point  the  obaervations  of  Bige- 
low,  J.,  In  NaohaU  v.  Paige,  lOOray,  866,  are 
Instructive:  "A  person  becomes  a  bailee  for 
bire  when  he  takes  property  Into  his  care  and 
cnistody  for  a  compensation.  The  nature  and 
amonnt  of  tbe  compensation  are  Immaterial. 
The  law  will  not  inqtitre  into  Its  auffldency,  or 
the  cntainty  of  Its  betnc  realized  by  tbe  bailee. 
The  real  question  ii^  Was  tbe  contract  made 
for  a  consideration  t  If  so,  then  It  was  a 
loeatum  and  not  a  4$potitum,  and  the  defend- 
ant was  liable  for  tbe  want  of  ordinary  care. 
Tbe  general  role  as  to  tbe  consideration  of  a 
contract  Is  well  andeistood,  and  is  tbe  same  in 
case  cS.  bdlmenu  as  In  all  other  contracts. 
The  law  does  not  undertake  to  determine  the 
adequacy  of  a  consideration.  That  Is  left  to 
the  parties,  who  are  tbe  sole  judges  of  the 
beneflu  or  advantages  to  be  derived  from  their 
contracu.  It  is  sufflclent  if  tbe  consideration 
be  of  some  value,  thon^  slight,  or  of  a  nature 
vbicb  may  inure  to  tSe  beneflt  of  the  party 
making  the  promise.  Where  such  a  connder- 
sAion  exists,  a  contract  cannot  be  add  to  be  a 
nudum  pactum;  nor  a  baUment,  a  gratuitous 
undertaking."  With  the  growth  and  ezpan- 
•ion  of  comsDerce,  of  trade,  of  industrial  pur- 
•uits,  multiplying  every  spedes  of  contracts, 
drawing  all  classes  Into  more  frequent  and 
varied  Iniercourse,  bailments  multiply;  and  it 
is  sometimea  a  matter  not  free  from  difficulty 
to  determine  to  what  class  a  partlcubu-  trans- 
action may  belong,  or,  when  that  Is  ascer- 
tained, tbe  measure  of  duty  tbe  tuilee  assumes. 
It  is  not  too  much  to  say  that  each  transaction 
depends  largely  upon  its  own  facts  and  cir- 
cumslancea,  and  the  existing  relations,  if  any, 
the  parties  may  have  to  each  other. 

When  the  objects  and  purposes  of  the  parlies 
to  the  present  transaction  are  considered,  lis 
real  nature  and  character,  not  tbe  relations  of 
the  parties,  can  be  misai^rdieBded.  The  dfr 
S8L.  H.A. 


JCA  Stati  Fair.  717 

fendant  proposed  to  conduct  a  general  fair  or 
ezporitlon,  such  as  is  now  frequent  and  cus- 
tomary, not  for  the  purpose,as  in  other  countries 
and  times,  of  gathering  buyers  and  sellers  of 
merchandise,  bat  which,  because  of  tbe  vm* 
riety  of  tlie  things  to  be  exposed  to  the  view  of 
visitors,  would  attract  public  attention,  induc- 
ing a  la^e  number  of  visitors,  who  would  pay 
tbe  requited  charge  for  admission.  Tbe  fea- 
ture of  competitive  exhibition  was  introduced, 
tointreaae  tne  number,  and  improve  the  char- 
acter, of  the  things  or  articles  Intrusted  to  the 
defendant  for  exhibition.  Tbe  defendant  was 
moved  by  the  benefits  it  supposed  would  ac- 
crue to  it,  and  one  of  these  benefits  was  the  re- 
ward ot  recompense  to  be  derived  from  the 
pecunlsry  receipts  from  visitors.  Tbe  plaintiff 
was  Tooved  by  the  possibility  that  a  premium 
would  be  awardM  to  her  painting,  as  a 
work  of  skill  and  art,  and  toe  graUfication 
thereby  afforded  her.  Each  party  was  sub- 
jected to  detriment  and  inconvenienoe,  not 
Incurred  as  s  matter  of  favor,  or  gratuitously, 
but  in  anlidpaUon  of  beneflLs  which  might 
accrue.  Tbe  general  rule  ia  that  If  a  bailee  of 
goods,  answerable  only  for  locoaa  occurring 
mnn  his  negligence,  on  demand  made,  falls  to 
redeliver  them,  or  doea  not  account  for  a  failure 
to  make  delivery,  prima  Ude,  negligeooe  will 
be  imputed  to  htm,  and  tbe  burden  of  proving 
a  loss  without  the  want  of  ordinary  care  is  de- 
volved upon  him.  Tbe  rule  it  founded  upon 
necessity,  and  upon  the  presumption  that  a 
party  woo,  from  bis  situation,  must  have  pe- 
culiar, if  not  exdosive,  knowledge  of  facts,  if 
thev  exist,  is  best  able  to  prove  them.  If  tbe 
bailee  In  wboae  poosesrion  and  under  whose 
care  and  control  goods  are  will  notaocount  for 
tbe  f  atlnre  or  ref  lual  to  deliver  them  on  demand 
made,  it  Is  not  a  violent  presumption  that  the 
failure  is  attributable  to  his  negligence  in  caring 
for  the  goods,  or  that  he  has  wrongfully  con- 
verted, or  wrongfully  retains,  them.  If  thete 
be  Injury  to  or  a  loss  of  tbe  goods  during  his 
possession,  it  is  for  him  to  uow  tbeeircuiu* 
stances,  acqolttinff  himself  of  a  wont  of  the 
care  In  keeping  them  It  was  his  duty  to  bestow. 
Seati  V.  BdmoTidMon,  71  Ala.  609,  and  authori- 
ties cited.  There  is  some  discrepancy  and 
conflict  of  authority  on  this  propmition,  but 
tbe  rule  prevails  in  this  ^te  as  we  have  ex- 
pressed it,  and  we  regard  it  aa  supported  by  the 
better  reasoning.  Itls  said  by  (^mtdler  Kent 
that  "  'diligence^  Is  a  relative  term,  and  it  is 
evident  that  what  would  amonnt  to  the  requi- 
site diligence  at  one  time,  in  one  situation,  and 
under  one  set  of  circumstances,  might  not 
amount  to  it  in  another.  The  deposit  is  to  be 
kept  with  the  care  applicable  to  It  imder  the 
circumstances."  2  Kent,  Com.  561.  And  the 
degree  of  caie  any  and  every  bailee  most  be- 
stow li  materially  dependent  upon  tbe  nature 
and  value  of  the  thing  bailed,  and  Hs  liability 
to  loss  or  injury.  As  is  said  by  Judge  Story: 
"A  man  would  not  be  expected  to  lake  tbe  same 
care  of  a  bag  of  oats  as  of  a  of  gold;  of  a 
bale  ol  cotton  as  of  a  box  of  diamonds  or 
otiMr  jewelry;  of  a  load  of  common  vrood  as 
of  a  wxx.  of  rare  paintings;  of  a  mda  block  of 
marble  as  of  an  exquisitely  sculptured  statue. 
The  vslue,  especially,  is  an  Important  Ingredi- 
ent to  be  taken  into  consideration  upon  every 
queatioD  of  negligence,  for  that  may  be  groM 
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neglfgence  fn  (be  case  of  a  parcel  of  extraordi- 
nary value  whicli  in  the  case  of  a  common 
parcel  would  not  be  eo.  The  degree  of  care 
wbicb  a  mao  may  reasonably  be  required  to 
take  of  aoytbing  most,  if  we  are  at  liberty  to 
coDsult  the  dietatea  of  oommoo  aeoae,  eeoeo- 
tfally  depend  upon  tbe  quality  and  value  of  the 
tblng,  and  tbe  temptation  thereby  afforded  to 
theft.  The  bailee,  therefore,  ought  to  propor- 
tion bis  care  to  the  Injuryor  loss  which  is  likely 
to  be  sustained  by  any  improTidenoe  on  hu 
part."  Story,  BaUm.  ft  16.  Tbe  parties  con- 
templated tnat  during  the  progress  of  tbe  fait 
tbe  paintiDg  would  be  enosed  to  public  view, 
and  that  large  numbers  or  all  tbe  varied  classes 
of  the  community  would  attend  the  fair.  This 
is  the  situation,  and  these  the  cfrcamstances, 
under  which  tbe  de/endunt  was  bound  to  the 
doty  of  ordinary  care  in  tbe  keeping  and  prea- 
ervattoD  of  the  p«intiog.  If,  while  toe  fair  was 
In  progress,  and  while  tbe  delendant  had  in 
employment  and  service  a  sufficient  namber  of 
policemen  to  guard  the  exhibits  from  Injury, 
in«vent1ng  unauthorized  removals  or  thefts, 
the  painting  had  disappeared  or  been  lost,  it 
may  be,  all  presumption  of  negligence  would 
be  repelled.  Considerlag  the  circumstances, 
and  the  situation  in  which  ft  was  intended  by 
tbe  parties  the  painting  should  be  placed,  io 
tbe  absence  of  evidence  that  it  was  exhibited 
in  a  place  which  rendered  U  peculiarly  subject 
to  theft  or  unautborized  removal,  because  of 
its  intrinsic  character  and  value,  a  want  of  or- 
dinary  care  could  not  be  imputed  when  it  was 
committfd  to  the  vigilance  of  officers  of  the 
law  charged  with  tbe  duty  of  protectiog  and 
preserving  it.  But,  if  the  evidence  be  not 
direct  and  positive,  the  only  fair  and  reasonable 
inference  from  it  is  that  the  loss  did  not  occur 
while  tbe  fair  was  in  progreas,  and  It  was  under 
the  vigilance  ct  tbe  policemeo.  It  occurred 


after  the  close  of  the  fair,  when  the  poUcemeD 
bad  been  withdrawn,  and  when  tbe  duty  of  the 
defendant  to  repack  and  resblp  the  painting  to 
the  plaintiff  was  absolute.  Performance  of 
the  duty  was  iotrusted  to  a  corporate  agent  or 
officer,  who  was  not  informed  that  the  painting 
bad  been  exhibited,  or  had  ever  been  In  tlw 
possession  of  the  defendant.  Tbe  servants  em- 
ployed to  aid  him  In  the  performance  of  the 
general  duty  of  returning  exhibits  to  the  owner* 
were  unknown  to  him,  and  of  their  skill  or  In- 
tegrity there  Is  a  want  of  evidence.  This  was 
not  a  degree  of  care  adjusted  to  the  nature  and 
value  of  tbe  painting,  and  the  temptations  ta 
theft  or  unauthorized  removal  it  afforded.  A 
degree  of  care  having  a  just  proportion  to  the 
injuryor  loss  likely  to  ensnenvm  any  improv- 
idence on  tbe  part  of  tbe  defendant  was  not 
exercised,  for  tbe  corporate  agent  or  officer  who 
alone  could  bestow  It  was  not  Informed  that  the 
necessity  or  occasion  for  Its  exercise  existed. 
His  want  of  knowledge  that  tbe  painting  had 
been  exhibited,  or  had  been  in  the  possessioD 
of  tbe  defendant,  was  the  fault  and  neelect  of 
the  defendant.  The  presumption  of  negligence 
arising  from  the  failure  of  thedefendant  to  de- 
liver tbe  painting  on  demand,  so  far  from 
being  removed,  is  strengthened,  and  for  tbe 
valoe  of  the  painting  the  defendant  Is  auawer- 
able.  Tbe  weight  of  the  evidence  fixes  tbe 
value  at  $100. 

77u  judgmtni  ef  tht  Oireuit  Court  mutt  b» 
reverted,  and  a  judgment  here  enterad  that  the 
appellant  have  and  recover  of  the  appellee 
$100,  with  tbe  interest  thereon  from  tbe  day 
of  the  Judgment  before  the  Justice  of  the  peace 
added,  together  with  tbe  costs  before  the  iostioe 
and  In  tbe  circuit  court  The  appellee  will  pay 
the  costs  of  ^pesl  in  this  ooort  ud  in  the  cir- 
cult  court 
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If  either  the  eomnon-lAw  rnle  nor  a  state 
■tetate  denrinff  raliditr  to  a  oontraot  ex- 
emptlnR  a  oommon  oarrler  from  liability  can  be 
leirarded  as  a  r^ulatton  of  commerce  altbouith 
applied  to  an  interstate  sblpmeot. 

(lCBya,UMJ 

APPEAL  bjr  defendant  from  a  Judgmeut  of 
the  District  Court  for  Sioux  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Affirmed. 


Kom-Tbeapplloatlonof  state  law  u  to  tin  rale 
of  Uabllltr  of  a  oarrln-  in  case  ol  ne^ ligenoe  is  up- 
held also  In  St.  Josepti  ft  G.  I.  B.  Co.  v.  Palmer 

S8  L.  R.  A. 

See  also  30  U  R.  A.  158;  35  L.  R.  A. 


Statement  by  CHvea,  Oh.  J.: 

Action  to  recover  for  personal  Injurlee 
alleged  to  have  been  caused  by  the  negli- 
gence of  tbe  defendant  In  permitting  one  of 
tbe  rails  In  Its  track  to  become  weak,  cracked, 
and  out  of  repair,  and  in  running  the  caboose 
In  which  plaintiff  was  riding  at  s  negligent 
rate  of  speed,  in  consequence  of  which  said 
caboose  wm  derailed,  and  plaintiff  Injured. 
The  case  was  tried  to  a  Jury,  and  a  verdict 
and  judgment  in  favor  of  theplaintlff  for 

Jil,  000.  Defendant  appeals.  The  Issues  and 
acts  soffloiently  nppear  in  the  opinion. 

Mr.  Ctoarjn  E.  Ohuk«,  for  appellant: 
Section  18W  of  tbe  Code  is  Inoperailve  as 
affecting  the  interstate  transportation  of  ship- 
ments, or  If  it  should  be  construed  as  entering 
into  tbe  contract  between  the  parties  upon 
which  plaintiff  must  necessarily  base  bis  right 
to  recover,  then  It  is  .unconstitutional,  as  to 
such  construction  and  effect. 

U.  B.  Const,  art.  1,  S  8;  Oibboiur.  Ogden,ilt 
V.  8.  0  Wheat.  1,  0  L.  ed.  38;  Wabaah,  St.  L. 
A  P.  R.  Co.  V.  lUin&H,  118U.  a  557.  80  L,  ed. 
244;  PhUad^phia  d  8.  Mail  3.  8.  Co.  Pienn- 
tglnania,  18217.  8.  886, 80 Lu  ed.  1800,  llntcn. 

,   „  DiailizedbvGoOQlC 
110;  41  L.  R.  A.  611         '  O 


18Mk  Soi^  T.  Chicago, 

Com.  Rep.  806;  Fbim  t.  SUvmt,  121  XT.  S. 

S80. 80  L.  ed.  888;  Paeifie  Coatt  8.  S.  Ch.  r. 
Board  ^  Baihoad  Cfemn.  18  Fed.  Rep,  10; 
Hart  T.  Pmntyltania  R.  Co.  112  V.  8.  848.  28 
L.  ed.  731. 

A  comTnon  carrier  may  by  flpedal  cootract 
limit  hta  common-law  liability;  but  he  cannot 
•lipulate  for  exemption  from  the  oonsequeaces 
0f  bit  own  neglieence  or  ibat  of  bb  aerranta. 

JTev  Jerietf  Steam  Nat.  (h.  t.  MereAanU 
Bank  of  Botton,  47  U.  S.  0  How.  844, 12  L.  ed. 
465:  Hmo  YorkJifff.  Off.  t.  lUirtMa  Gent.  R.  Oo. 
70  U.  8.  8  Wall.  107,  18  L.  ed.  170;  New  York 
Gent.  R.  Oo.  T.  Loekwood,  84  U.  S.  17  Wall. 
867,  81  L.  ed.  627;  Southern  Sep.  Oo.  T.  CaUl- 
wett,  88  U.  8.  81  Wall.  864,  L.  ed.  666; 
Ombnifttfra  dL,aRO».r.  Pratt,  80  U.  8.  22 
Wall.  128,  88  L.  ed.  827;  ffane^  t.  Tar$ 
Eaute  d  l.R.  Oo.  74  Mo.  541;  BaUy.  JDeOuir. 
86  U.  8.  465.  24 Led.  547. 

Tbere  is  do  distinction  between  tbe  right  to 
Umlt  tbe  unouDtof  damage8B8to[H:operty  and 
H  to  persona 

HntcbineoD,  Carr.  %  688;  Clndand,  P.  A  A. 
K  Co.  v.  Owrran,  10  Ohio  St.  1,  2  Am.  Rep. 
882;  Pmnaylmnia  R.  Oo.  v.  Benderum,  Bl  Pa. 
816;  Jaeolma  t.  St.  Piul  A  O.  B.  Co.  20  Minn. 
125, 18  Am.  Rep.  860;  Bom  7.  Det  Moina  Val- 
ley R  Co.  9i  Iowa,  246:  Ohio  db  M.  R  Co.y. 
SeUm,  47  Ind.  471.  17  Am.  Rep.  710;  Mobile  A 
O.  B.  Co.  T.  m^n$,  41  Ala.  486;  Flinn.  t. 
PMImMpMa.  W.AB.  B.  Co.\  Hooat.  (Del.) 
408. 

Tbe  moment  that  It  b  eatabtisbed  that  tbia 
contract  comes  iritblo  the  rule  of  interstate 
commerce  then  tbe  common  law  rule  that  a 
carrier  may  not  contract  against  bis  own  neg- 
Ugence  because  it  is  against  public  policy  du- 
ftppeara  from  tbe  ease,  because  Interstate  com- 
merce to  governed  solely  by  tbe  laws  of  tbe 
United  States,  and  tbe  United  States  has  oerer 
adopted  tbe  common-law,  and  bence  it  follows 
tbat  tbe  contract  between  parties  becomes  tbe 
law  of  tbe  case  and  the  plaintUf  cannot  recover 
contrary  to  tbe  terms  of  bis  own  contract. 

Svaift  T.  Philadelp/iia  d  B.  B  Cb.  68  Fed. 
Rep.  659, 4  Inters.  Com.  Rep.  688. 

iiettn.  Bolea  A  Roth  and  Power*  4b 
Conway*  for  appellee: 

The  Hupreme  Court  of  tbe  United  States  baa 
determined,  beyond  any  question  of  contro- 
versy, tbat  tbe  contract,  bebin<l  which  appel- 
lant seeks  refuge,' Is  against  public  policy,  uo- 
oonacioDablc^  and  of  no  effect. 

New  York  Cent.  A  Oo.  T.  Loekwood,  84  U. 
a  17  Wall.  807.  81  L.  ed.  627;  Liverpool  d  G: 
W.  Steam  Co.  {Limited)  v.  Phenix  Int.  Go,  129 
17.  8.  897,  82  L.  ed.  788;  Southern  Erp.  Co.  v. 
Caldicell.  86  U.  8.  21  Wall.  264,  22  L.  ed.  656; 
Ogdenslmrg  d  L.  O.  B.  Go.  v.  Pratt,  89  U.  8. 
83  Wall.  123,  22  L.  ed.  827;  Bank  of  Kentucky 
V.  Adamt  Exp.  Oo.  98  U.  8. 174.  23  L.  ed.  874; 
Grand  Trunk  B.  Co.  of  (hnada  v.  Stewnt,  95 
U.  8.  655.  24  L.  ed.  685;  Hari  v.  I^ntylvania 
B.  Oo.  112  U.  a  881,  28  L.  ed.  717;  Phatnix 
Int.  Oo.  of  BrooJdyn  v.  EMe  d  W.  Tranep.  Go. 
117  U.  8.  812,  29  L.  ed.  873;  Inman  v.  South 
Carolina  B  Co,  129  U.  8.  126, 82  L.  ed.  612. 

GUTen,  CSk.  J.,  delivered  tiie  opinion  of 
tbe  court: 

1.  Plaintiff  was  injured  at  a  point  In  Iowa 
wben  being  carried  over  defendant's  road  in 
88  T:.  R  A. 


M.  ft  St.  P.  R.  Oa  71» 

a  caboose  attacbed  to  a  frelgbt  train,  la  wbid 
one  or  more  cars  of  cat'tle,  To  charge  of  plain 
tiff,  were  being  transported.  Praintiff  ana 
the  cattle  were  being  carried  under  a  con- 
tract between  the  owner  of  the  cattle  and  the 
defendant  for  tbeir  transportation  from  Rock 
Valley,  Iowa,  to  the  Union  Stock  Yards  in 
Illinois.  Said  contract  contaios  this  pro- 
vision :  **  Eight.  Tbat  the  company  ahafl  in- 
no  event  be  liable  to  the  owner  or  person  in 
charge  of  aaid  stock  for  anv  injury  to  his 
person  in  an  amount  exceeding  the  sum  of 
8500."  The  trial  court  instructed  the  Jury 
that,  if  it  found  for  the  plaintiff.  It  should 
allow  blm  such  an  amount  as  would  com- 
pensate him  tat  tbe  injuries  aaatatned.  Ap- 
pellant contends  that  tbe  court  erred  in  not 
instructing  that,  under  tbe  contract,  plain- 
tiff wab  not  entitled  to  recover,  if  ^  all, 
more  than  $500,  and  in  this  contention  we 
have  tbe  only  question  presented  on  this  ap- 
peal.   We  have  no  argument  for  appellee. 

S.  Appellant  assumes  tbat  the  court  omit- 
ted to  Instruct  tbat  plaintiff  could  not  re- 
cover more  than  $500,  upon  tbe  theory  tbat 
tbe  part  of  said  contract  quoted  above  wa» 
void,  under  section  1306  of  the  Code  of  Iowa. 
Tbat  aection  is  as  follows:  "No  contract, 
receipt,  rule,  or  regulation,  shall  exempt  any 
corporation  engaged  in  transporting  persons 
or  property  by  railway  from  liability  of  a 
common  carrier,  or  carrier  of  pasaengers, 
which  would  exist  had  do  contract,  reoelpti 
rule,  or  regulation,  been  made  or  entered 
into. "  Appellant's  contention  is  that  as  this- 
wasaoontract  for  an  interstate  shipment,  and 
as  tbe  power  to  regulate  commerce  between 
the  states  Is  exclusively  in  the  congress  o| 
tbe  United  States,  said  section  does  not  ap- 
ply. It  cannot  be  questioned  but  that  tbu 
was  an  Interstate  shipment,  and  tbat  congress 
atone  possesses  power  to  regulate  commerce- 
between  tbo  states  ;  but  tbe  inquiry  remains 
whether  said  section,  as  applied  to  this  con- 
tract, is  a  regulation  of  commerce.  Ap- 
pellant concedes  "  that  up  to  tbe  present  time 
your  honors  have  refused  to  adopt  tbe  ap- 
plication and  construction  which  is  now  con- 
tended for. "  In  the  case  of  Hart  v.  Ohiee^ 
d  N.  W.  B  Go.,  69  Iowa,  486,  tbe  contract 
was  for  tbe  shipment  of  horses  from  a  point 
in  this  state  to  a  point  In  another,  and  pro- 
vided that  no  liability  would  be  assumea  by 
the  carrier  on  the  horses  for  more  than  $HXy 
each.  Question  waa  made  wlietfaer  section 
1808  was  appliciU>le,  and  It  was  ccntended' 
**  that  tbe  state  basso  power  to  placea  lestrlc- 
ttoQ  of  that  character  upon  the  carrier  con- 
tracts for  the  transportation  of  property  from 
this  state  into  another  state  or  territory," 
The  court  savs:  "The  position  is  that  tbe 
restriction,  if  applicable toacontractof  tnis 
character,  would  be  a  regulation  of  commerce 
among  states,  and  a  subject  which,  under  tlit> 
Federal  Constitution,  iswlthin  tbe  exclusive 
jurisdiction  of  the  congress  of  the  United 
States.  In  our  opinion,  however,  this  posi- 
tion cannot  be  maintained.  Tbe  provision- 
is  In  no  just  or  legal  sense  a  regulation  of 
commerce.  It  prescribes  no  regulation  for 
tbe  transportation  of  freight  upon  any  of 
tbe  channels  of  communication.  It  leav^e 
tbe  parties  free  to  make  such  contracts  as  they 
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aukj  diooee  to  make  with  xeforatwe  to  the 
oomMDUtioo  which  shall  be  paid  for  the 
•errlces  to  be  rendered.  The  ourrier  is  left 
free  to  demand  auoh  compensation  tor  the 
carriage  of  the  prooerty  as  is  just,  coosider- 
iog  the  responsiblfitv  he  assumes  when  he 
receives  it.  He  Is  forbidden  to  mabe  any 
Goalract  that  would  eiempt  him  from  any  of 
the  liabilities  which  arise  by  implication 
tiom  his  undertaking  to  carry  the  property. 
But  DO  burden  is  placed  upon  the  property 
which  is  the  subject  of  tie  contract,  nor  is 
any  rule  prescribed  tor  his  goTemment  re- 
specting it.  That  it  is  within  the  power  of 
the  state  to  prescribe  such  a  limitation  upon 
his  power  to  cootimct  we  have  no  doubt.  The 
statute  was  enacted  by  the  state  in  the  exer- 
cise of  the  police  power  with  which  it  Is 
vested,  and  ft  is  applicable  to  all  contracts 
entered  Into  within  ita  Jurisdiction.  The 
question  Involred  is  not  different  in  prin- 
ciple  from  that  decided  by  the  Supreme 
Court  of  the  United  States  in  what  are  known 
aa  the  Granger  (Jam.  See  Munn  v.  HUnou, 
M  n.  8.  118,  34  L.  ed.  77  ;  Otieaffo,  B.  A 
q.  R,  Oo.  T.  OutU,  94  U.  S.  1S6.  94  L.  ed. 
ft4 ;  Peik  T.  Lhieago  A  29.  W.  R  Oa.  H  U. 
8.  164,  34  L.  ed.  97.  Appellant  insists  that 
upon  authorities  cited,  and  especially  the 
decisions  of  the  Supreme  Court  of  the  United 
States,  we  should  now  announce  a  different 
bolding.  Appellant  cites  IToteaA,  St.  L.  A 
P.  B.  0».  T.  lUinotB,  118  U.  S.  657,  80  L. 
ed.  844:  PhUaddphia  <ft  S.  Mail  8.  8.  Cb.  t. 
AnnjyiMUito,  123  U.  S.  836,  SO  L.  ed.  1300, 
1  Inters.  Com.  Rep.  806,  and  Fargo  Stenena, 
131  U.  8.  380.  80  L.  ed.  888.  holding  that 
the  states  ban  no  power  to  fix  rates^r  in- 
terstate shipments.  The  case  of  Hart  r. 
J^nnu/lvania  B.  Oo.,  113  U.  8.  881.  38  L. 
«d.  717,  is  quoted  from,  and  at  length  largely 
relied  upon  as  supporting  appellant's  con- 
tention. That  was  an  interstate  shipment  of 
horaea,  under  a  contract  wherein  it  was 
agreed  that  the  carrier  assumed  a  liability  on 
the  horses  "not  eiceedlng  two  hundred  dol- 
lars each."  The  question  was  whether  this 
clause  In  the  oimtiact  was  Toid  as  against 

€ublic  policy,  not  because  of  any  statute, 
ut  under  the  common  law.  The  court  says : 
"It  is  the  law  of  this  court  that  a  common 
carrier  may,  by  special  contract  limit  his 
common-law  liability,  but  that  he  cannot 
stipulate  tat  exemption  from  the  coosequence 
of  his  own  negligence  or  that  of  his  serv- 
ants."  The  omu\  Andlng  thnt  it  waa  **• 
S8L.B.A. 


limited  llsblllty  llTe-stock  ooutraet,  and  la 
confined  to  live  stock,"  and  that  the  rate  of 
freight  was  measured  by  the  valuation  ex- 

Sressed,  announces  this  conclusion:  "The 
iatinct  ground  of  the  decision  in  the  case  at 
bar  is  that  where  a  contract  of  the  kind, 
signed  by  the  shipper,  is  fairly  made,  agree- 
ing on  the  valuation  of  tbe  property  carried, 
with  the  rate  of  freight  based  on  the  condi- 
tion that  tbe  carrier  aasiunea  liability  only 
to  the  extent  of  the  agreed  valuation,  even 
In  case  of  loss  or  daiuge  by  negligence  of 
the  carrier,  the  contract  will  be  upheld  aa  a 
proper  and  lawful  mode  of  securing  a  due 
proportion  between  the  amount  for  which  the 
carrier  may  be  responsible  and  the  freight  he 
receives,  «id  of  protecting  himself  against 
extravagant  and  fancirol  valuatlma."  The 
reasooiog  of  all  the  cases  cited  up<m  this 
subject  IB  that  the  rates  charged  are  based 
upon  the  valuation  that  the  limitation  as  to 
value  does  not  exempt  from  liability  for  neg- 
ligence, nor  induce  want  of  care,  and  ia  not 
therefOTe  within  the  rule  that  declares  con- 
tracts exempting  from  liability  for  mgll- 
gence  void.  Appellee's  cause  of  action  la 
grounded  upon  the  negligence  charged,  and 
the  contract  is  for  exemption  from  liability 
beyond  the  sum  named  for  that  negligence. 
The  reasoning  of  the  cases  cited  does  not 
apply.  Plaintiff  was  not  being  carried  for 
a  ocmsideratton  baaed  opon  aa  agreed  vain* 
of  his  life  or  limb.  No  case  ia  cited,  and 
none,  we  think,  can  be  found,  wherein  an 
agreement  for  exemption  from  liability  for 
negligence  In  the  carrying  of  passengers  baa 
been  sustalued.  See  Bhu  v.  De*  Moinea  YMq/ 
B.Oo.Si  Iowa,  347.  This  contimot  Is  within 
the  rule  of  tbe  oommon  law  that  declarea 
such  contracts  void  as  against  public  poIIct, 
and  within  the  prtdiibitlon  of  section  1806. 
Burelv,  neither  the  statute  nor  the  comm4» 
law  that  so  declarea  can  be  said  to  "  regulate 
commerce.*  To  so  declare  Is  quite  different 
from  fixing  rates,  or  from  fwbidding  the 
making  of  lawful  contracts.  In  our  opin- 
ion, neither  the  0(mimon-law  rule  not  the 
statute  to  which  we  have  referred  is,  aa  ap- 
plied to  this  oontract,  In  any  proper  senae  aa 
attempt  to  regulate  commerce.  This  con- 
clusion renders  it  unnecessary  that  we  con- 
sider appellant's  further  otmtention,  that  the 
United  dutea  has  nerar  adopted  the  oonuwn 
law. 

AOirnifcl  in  lltO  I'.  S.  133,  4i  U  Ptl.  (lAH. 
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Inac  GOLDBERQ,  Appt., 
'  Albert  DOBBERTINS. 

[48  IM.  Asm.  ISOSJ 

*1.  WlMiw  persona  mutnallr  engm^A 
in  bandyinf  o]>probrlon«  ^dthets,  an 

■cttoo  of  ilander  It  not  to  be  eooooraged  for 
words  tbua  uttered. 
S.  The  interebMflfe  of  opprobrious  eiri- 
tbots  ud  mutual  vltaperatloii  aod  abuse 
will  jmtifjr  a  ivOm  in  Bnproriair  a  rerdiot  for  the 
deftuidBot,  atthoiwb  the  slanderous  words  were 
inovcd;  aDd  a  verdlot  randexed  In  nioh  a  caw 
will  not  be  dktnrbed  hr  tbe  lupreme  oonrt. 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  fortbeParisb  of  Gal- 
cuien  In  twox  of  defendant  fa  an  action 
brought  to  racoTCT  damages  for  allied  alander. 

^Tbe  facta  are  slated  in  tbe  opialoii. 
Mr,  D.  B.  Oorham  for  appellant 
Mr.  A*  P.  PnJo»  for  appellee: 
When  pereoni  mntually  engage  to  bandying 

*Headnotea  tv  Nzohoua  Ou  J*. 


opprobrloufi  epithets  ao  action  .for  damagei 
for  words  thus  uttered  will  uot  lie. 

Johnston  Y.  Barrett,  tt6  Lh.  Add.  820. 

Doe  who  is  himself  Id  fault  caonot  recover 
daiDage<>  from  another  who  baa  retaliated  in 
kind,  although  the  latter  was  not  justifiable  In 
law,  and  this  holds  good  in  spite  of  the  trnism 
that  one  wnmg  doea  not  justifv  another. 

Bigney  T.  Fan  Benthvyien,  s6  La.  Ann.  88; 
Artieta  y.  ArtUia,  IS  La.  Ann.  48. 

The  verdicta  of  the  Jury  in  cases  of  this  nat- 
ureare  "never  dlatarbed  by  appellate  tribunala 
unless  glaringly  uojoit  or  manifeatly  erron^ 
ous." 

TouTtgY.Brtdffei,  84  La.Ann.  88S;£tnpT- 
Ballard,  10  La.  Aon.  6S8:  Rodrkfutg  y.  Lopes,  28 
La.  Ann.94;.fiifuar(fiT.  6j^,w)La.  AnD.926. 

The  courts  of  Louisiana  hare  never  encouf^ 
aged  litigation  of  this  kind. 

Fulda  Y.  CaidwU,  9  La.  Ann.  8B8;  Taunffw. 
Bridga,  84  La.  Ann.  846. 

NlcboUs.  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Plaintiff  alleees  that :  In  tbe  public  streeta 
of  the  town  of  Lake  Charles,  and  at  tbe 
reaidence  of  the  petitioner  in  the  said  town, 
in  Ibe  presence  and  bearing  of  a  large  num- 
ber of  persons,  the  defeodant  ojalicfously  and 


Hon.— JCvfual  vtiu/peration  or  d^amoMon  a» 
ajetting  rtmeSjf  for  KM  orafamdsr. 

I.  LibA 
n.  Slander. 

IlL  Tinu  and  eonneetion  of  tiiorget. 

a.  in  Ut)«X  eoasR. 

b.  In  siomiar  eossL 
Tbe  headnote  In  the  above  ease  itatea  tbe  deoifr> 

Ion  In  very  guarded  form.  That  an  BOUoa  ta 
slander  "is  not  to  be  encounured*^  for  words  ut- 
tered br  persons  mutuallj  engaged  In  bandytng 
opprobrlODB  epltfaeta  and  that  a  verdict  for  de- 
feodant  In  a  ease  of  alleared  Blander  spoken  la  the 
Interabanve  of  opprobrtoos  epithets  and  mutual 
Tttupemtlon  will  be  sustained,  la  what  the  court 
actually  decided.  Tbe  dectslOD  doea  not  neoessatilr 
go  BO  far  as  to  hold  that  an  action  tta  slander 
oould  not  arise  from  words  spoken  in  an  angrr 
altercation  In  which  nratnal  vltupecatton  was  In- 
dulged In. 

Tbe  doctrine  of  the  courts,  sustained  by  neaiiy 
aU  the  dpciaiona.  Is  that  defamation  of  defendant 
by  plaintiff  Id  a  suit  for  libel  or  alaoder  may  miti- 
fate  but  not  Justify  retaliatory  defamation  pro- 
voked by  It.  But  when  the  alleged  defamation 
complained  of  ta  only  by  way  of  sBlt'derense  and 
does  not  go  beyond  ao  honest  attempt  to  protect 
one^  own  Intereara,  even  If  It  may  tie  not  altoitetber 
]ustlflal)le,  an  entirely  differeoc  case  Is  presented. 
Here  the  teat  la  tbe  absence  of  vlndlctlreness  and 
tbebonestyoftheattemptataelf protection.  These 
eaaea  therefore  Inrolve  a  different  principle  from 
that  which  controls  In  the  cases  of  mere  angry 
abuse.  It  will  be  seen  below  that  substantially  tbe 
same  mlea  have  been  applied  to  both  Ubel  and 
slander  eaasa. 

Am  ainted  above  the  courts  have  generally 
denied  that  provocation  by  abusive  or  defam- 
atory language  could  Justify  retaliation  In  kind 
although  tt  might  mlttgHte  damages.  Tet  in  a 
Louisiana  case,  BIgney  v.  Van  Benthuyaen,  8S  La. 
Ann.  88,  tbe  court  socma  to  have  fitlrly  committed 
88  L.  R.  A. 


Itself  to  tbe  propoaltloa  that  a  man  who  blm* 
aetfoHnmnioes  a  newspaper  warfare  rannot  sub- 
sequently come  totbe  court  as  a  plaintiff  to  com- 
plain that  he  has  the  worst  of  tbe  fray.  In  this 
caseaverdlot  In  favor  of  tbeplalntlff  for  a  new^ 
paper  libel  was  set  aaMe  and  Judgment  wltii  ooati 
ordered  against  the  plaintiff  beoauae  be  had  pro- 
voked tbe  libel  upon  himself  by  a  prior  newspaper 
libel  upcm  the  defendant.  The  oourt  quotes  the 
proposition  abore  laid  down  from  Odgece  on 
Libel  and  Blander.  2n.  bat  it  must  be  regarded  as 
overstating  the  l^al  effect  of  such  provocation, 
as  wilt  appear  from  the  oaaes  twlow. 

In  Tahart  y.  Upper,  1  Campb.  SSI,  the  report 
represents  counsel  as  citing  a  decision  to  the  same 
elTect  u  the  Louttiana  case  above  tnen  Honed.  Tbe 
repwt  saysoounsel  cited  "Anthony  Paequin^OMe 
as  In  point,  where  In  an  action  for  WbA  upon  an 
author  Lord  Kenyon  admitted  evldenoe  of  the 
malice  of  the  plalntHfB  works  and  Itappeariuic  that 
they  were  themselves  of  a  libelous  and  scaodaluus 
descrlptioD  hts  lordship  threw  his  parchmeDtatbls 
bead  and  dismissed  him  from  the  oourt  wlttaln- 
fomy."  The  case  does  not  seem  to  be  reported 
further  than  this.  Respectlnglt  Sir  Jamea  Man^ 
field  said  In  Finnerty  r.  Tipper,  %  Oimpb.  78.  "I  can- 
not go  so  far  as  Lnrd  Kenyon  Is  stated  to  have  donsk 
The  decision  of  that  case  I  rather  think  was  In- 
correct in  point  of  form  though  It  was  correct 
In  point  of  Justice."  This  may  be  oonstrued  to 
mean  that  tbe  tight  to  substantial  damages  may 
bare  been  defeated  by  plalntilTs  own  lllielnus 
publication  but  that  a  nominal  right  of  aotton 
existed.  SuiA  at  leaat  la  the  doctrine  of  nearly  all 
tbe  cases. 

The  decision  In  Finnerty  v.  Tipper,  stqrm,  denies 
that  a  irawspaper  libel  can  be  Justified  by  the  fact 
tbat  the  person  defamed  bad  proposed  for  a  public 
debating  society  the  question  wlwtber  tbe  editor  or 
a  DotoriouB  pickpocket  was  the  greater  nuisance 
to  society  and  had  caused  boards  with  this  question 
printed  thereon  to  be  carried  through  the  streeta. 

As  already  mentioned  there  Is  to  be  dlstlogulsbed 
tromtblsolaBBofeaseBthaaetniriitah  the  alletad 
46 
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without  cause  slaodercd  aod  defamed  pett- 
tiouer's  wife,  calling  her  by  many  Tile 
-names,  and  applying  to  her  many  vile  epi- 
thets, which  are  set  out  In  tlie  petition,  all  of 
which  was  done  by  Dobbcrtou  with  a  malig- 
nant spirit  with  the  fiitl  purpose  of  damusiijig 
and  injuring  plaintifl,  altliougli  defendant 
well  knew  that  his  clcclflmtions  were  wick- 
edly false  and  slanderous  ;  and  llmt  Dobberlon 
has  accordiDgly  damaged  aod  injured  bis  said 
wife  and  himself.  That  slie  had  always 
demeaned  herself  with  mndesty,  virtue,  and 
cbaslity,  and  has  heretofore  enjoyed  a  good 
reputation,  and  the  esteem,  tL-spect,  and 
friendship  of  all  her  acquaintances  and  of  the 
community ;  hut  tliat  since  the  utterance  of 
■aid  Tile  and  infamous  slanders  her  good 
name  and  character  have  been  seriously 
damaged,  and  her  friends  and  acquaintances 
haTC  fallen  away  from  and  ceased  to  Tistt 
her,  and  in  several  instances  have  totally 
ignored  her.  That  her  spirit  has  been 
bumbled  and  crushed,  and  she  has  suffered 
untold  mental  agouy.  That  said  cruel  slander 
has  constantly  preyed  upon  her  mind,  mak- 
ing ber  nights  sleepless  and  her  days  misera- 
ble. That  being  then  and  at  the  time  of  the 
Institution  of  the  suit  In  a  delicate  situation, 
her  nervous  system  had  been  greatly  shorked, 
her  health  injured,  and  her  life  imperiled, 
aad  io  consequence  of  said  malicious  acts 


libel  Is  Id  fflot  JaitlSed  as  an  bODeet  effort  st  self 
protection  InreolT  to  charges  that  had  been  made 
agalriflt  the  defendant. 

Thus,  where  plaintiff  bad  published  a  card  oalllnff 
defendant's  piibllabed  statement  "a  cnntetnptlble. 
oowardly,  malicious  lie,"  defendant  was  beld  to  be 
wltbiD  his  prlvileiie  to  publish  a  reply  referrlDpr  to 
platntHTs  "known  character  as  a  liar"  and  rerusinur 
to  rccoirolze  him  bb  a  KeotlemaQ,  if  the  Jury  should 
And  that  this  was  said  la  a  reasonable  and  honest 
performance  of  his  duties  or  protection  of  defend- 
ants Interest.  Cbaffln  v.  Lynch,  83  Va.  106,  81  Va. 
KL 

The  same  doctrine  Is  declared  In  O'Donoffhue  v. 
HuBser,  6  Ir.  C:  L.  Bep.  124. 

So  tbe  fact  that  m  barrister  m  oppostnir  a  bill  to 
irlve  addidonal  patronafre  to  a  bishop  impugned 
the  bisbop'B  conduct  and  motives  in  held  to  rebut 
any  presumptloo  of  malice  to  •  publication  by  tbe 
Usbnp  In  reply,  altbouirh  some  ezpreesloDB  go  be- 
yond strict  adr-defense,  ir  express  malice  not 
found  but  tbe  reply  was  only  for  vlnrtlcntlon, 
Lauirhton  v,  Sodor  and  Han.  L.  R.  4  P.  C.  4%.  42  L.  J. 
P.O.  lUSUoore.  P.aCN.S.  818, 21  Week.  Rep. 
BM,  28  L.  T.N.  8.877. 

The  mme  dootrlne  was  also  declared  tn  Coward 
T.  TTelliiiirton,  7  Car.  ft  P.  0%  holdinK  that  In  case 
of  a  letter  defendinir  one's  Belf  atralnst  attack  tbe 
questloQ  for  ttae  Jury  was  whether  it  wasmalidouB 
or  TlndtoUve  or  not 

Ibe  Act  Aat  somewhat  eza^Kerated  lanffuaseln 
oommentinn  on  tbe  conduct  of  unother  person  was 
provoked  liy  similar  language  on  hiB  partisoon- 
■Ideied  In  Bibbs  v.  WUklneoo,  1  Poet,  ft  F.  808,  as 
bavin?  some  bearios  oo  the  riirlit  to  UBe  strong  ex- 
pressions, Buch  as  tbe  statemeDt  that  offensive  in- 
terpolations in  an  alleged  quotation  respecting  an- 
other person  were  made  with  a  malice  which  evi- 
dently overcame  tbe  sense  of  truth  and  honesty. 

Where  a  barrister  holdfog  a  Judicial  ofBoe  as  re- 
eorder  of  a  town  In  a  spcecb  and  also  In  a  public 
imtest  attacked  bb  unjust  a  decision  censuring 
him,  made  by  the  bencbeiB  of  tbe  inn  which  bad 
Jnrlidlctlon  to  review  his  conduct,  and  alleged  that 
iM  bad  been  penecnted  with  bitter  malignity  and 


of  Dobbcrton  they  have  been  injured  as  afore- 
said in  the  sum  of  $10. 000.  That  he  himself 
has  been  injured  and  damaged  by  the  defend- 
ant In  llie  additional  sum  of  $2,000  for  this: 
That  Dobberton,  not  content  with  slander- 
ing nnd  abusing  his  said  wife,  as  aforesaid, 
upon  being  requested  by  petitiouer  to  cease 
his  Biiid  abuse,  and  leave  his  premises,  cursed 
and  abused  iilm,  calling  him  by  all  manner 
of  vile,  vulgar,  and  slanderous  epithets,  too 
vulgar  to  be  repeated,  and  further  threatened 
tbcilTesof  petitioner  and  his  wife,  and  In 
pursuance  of  his  threats  made  a  feloDioua. 
assault  upon  them,  while  peaceably  at  home, 
by  hurling  heavy  beer  bottles  and  other 
deadly  missiles  at  them ;  they  barely  escap- 
ing from  his  murderous  assault  by  hastily 
dosing  uid  bolting  their  doors.  That  by 
reason  of  caid  vile  and  slanderous  abuse, 
uttered  with  the  view  of  publicly  defamlng^ 
aud  injuring  petitioner  and  bringing  him 
into  contempt  and  disrepute  among  his 
neighbors,  in  which  he  has  been  unfor- 
tunately too  successful,  and  said  wanton  and 
malicious  trespass  as  aforesaid,  and  the  in- 
jury done  to  petitioner's  feelings  and  those 
of  his  said  wife  as  aforesaid,  and  the  loss  and 
expense  to  which  be  lias  been  placed  by  said 
tortious  acts  of  Dobberton,  and  to  secure  his 
just  rights  thereon,  he  has  been  damaged  and 
injured  in  said  further  sum  of  $8,0(Ki,  which 


cruelty  because  he  was  an  Irishman,  and  an  article- 
in  a  leftal  review  presumalir  written  by  a  member 
of  the  bar  severely  handled  bfra,  the  court  Bald  If 
tbe  Jury  thought  tbe  language  passed  tbe  proper 
limits  of  fair  crlrlotom  they  should  consider  how 
far  It  was  provoked  by  ttae  broadeoBt  aspersions  by 
the  subject  thereof  upon  men  of  the  higheei  char* 
ncu-r  and  honor  Id  the  professions.  Sejrmonr  v. 
Butterwortb,  8  Fost.  ft  F.  873. 

Yet  affirmative  allegntiooB  of  mtaconductof  the- 
party  who  has  libeled  another,  made  In  a  reply.  If 
unconnected  with  the  conduct  charged  In  tbe  first 
publication  and  not  mere  matter  of  exce!-'&.  is 
not  privileged,  Dwyer  y.  Esmonde.  U  Ir.  L.  Bep. 
B42. 

But  wbne  retaliatory  deftmatlon  Is  not  stiioily 
Justifiable  courts  are  clearly  inclined  to  limit  th& 
recovery  of  a  person  where  he  has  provoked  tbe 
defamation.  Thus  It  Is  Biild  In  Push  v.  McCarty,  40 
Ga.  44fi,  that  tbe  court  Btaould  neither  eaoouragft 
nor  favor  those  who  engage  In  a  publication  of 
libels  concerning  each  other. 

And  again  in  Child  v.  Homer.  18  Pick.  60B,  it  ts 
said:  "If  parties  will  CDfrage  in  newapnper  cootro- 
verslcs  and  yielding  to  their  angry  paasloiis  wilt 
lavish  ahuse  and  slanderous  imputatloiis  on  each 
other  with  an  unsparing  band,  let  tbem  be  prose- 
cuted and  punished  If  tbe  public  good  requires  iti 
but  when  botb  parties  are  In  pari  deiteto  neither 
of  them  should  be  encouraged  Jo  a  claim  for  daoi- 
ages  and  indemnity,*' 

SolnShattuc  V.  HcArthnr.  £0  Fed.  Bep.  188.  H  1» 
said  that  if  parties  to  a  libel  ault  bad  engaged  In  a 
bitter  controversy  It  is  for  the  Jury  to  say  what 
Is  fair  compen^ailon  for  the  UteJouaeharKe,  aodtt 
tblH  was  only  an  honest  effort  to  repel  acousatkma, 
tbey  can  only  allow  compensatory  and  not  ttxem- 
plary  damages.  But  see  on  this  point  the  aum- 
above  sa  to  complete  Juetlflcatlon. 

In  Tarpley  v.  Blabey.  2  Bing.  H.  G  487.  2  Seott, 
642,  Hodgee,  414,  TIndall,  Ch.  J.,  said:  '*If  tbedanK 
ngee  had  been  a  farthmgl  ratbcr  think  wbo*  par- 
ties have  been  libeling  each  other  I  should  M  tfa» 
lOBB  fall  where  the  Um  throws  It." 

That  the  law  pays  some  regard  to  the  paarioa» 
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lie  should  recover  from  defendant.  He  prays 
for  jiidgroeDt  agnlast  defendant  for  damnges 
for  |l5,'000.  Defendant  pleads  first  the  gen- 
eral issue  to  that  portion  of  plnfntiCT's 
demand  wherein  be  seeks  to  obtain  judgment 
for  aileced  libel  and  slander  to  plaintiff's 
wife.  For  answer  to  that  portion  of  plain- 
tiff's demand  wherein  he  seeks  to  recover 
judgment  against  him  for  libel  and  slander 
of  himself  he  pleads  in  bar  of  plaintifl's 
right  to  such  recovery  that  plaintiff  aad  lie 
mutually  engaged  in  cursing  and  abusing 
each  otiier  at  the  time  stated;  that  rhe  lan- 
guage attributed  to  him  in  plaintiff's  peti- 
tion was  preceded  by  language  equally  li- 
belous, slanderous,  and  defamatory  oq  the 
part  of  the  plaintiff,  who  cursed  and  defamed 
Aim,  applying  to  him  many  opprobrious, 
vulgar,  and  indecent  epithets;  that  at  the 
time  he  was  defamed,  libeled,  and  slandered 
as  aforesaid,  and  when  he  used  the  language 
attributed  to  htm  by  plaintiff,  said  declara- 
tions were  without  malice,  and  were  used  in 
a  moment  of  heat  and  pnssion.  Induced  by 
the  immediate  preceding  words  of  plaintiff; 
that,  both  parties  Iwing  equally  in  fault, 
plaintilT  had  no  right  lo  recover  herein.  He 
specially  denies  that  he  made  anv  assault 
upon  or  tlirew  bottles  at  plaintiff.  He  prayed 
for  and  obtained  a  trial  by  jury.  The  jury 
rendered  a  verdict  in  favor  of  the  defendant. 


DOBBBBTINK. 

After  an  unsuccessful  attempt  t^  obtain  «  new 
trial,  plaintiff  appealed. 

The  families  of  the  plaintiff  and  of  the 
defendant  occupied  houses  about  fifteen  feet 
apart,  separated  by  a  fence.  Plaintiff's 
premises  were  leased  from  the  defendant.  On 
the  29th  of  May,  1898,  plaintiff  and  defend- 
ant met  at  some  point  in  the  business  part 
of  the  town  erf  Lake  Charles,  where  a  con- 
versation took  place  between  them  in  ref- 
erence to  the  continued  occupancy  of  the 
property  by  Goldberg.  The  plaintiff  says  that 
Doliberlon,  in  a  loud  tone,  charged  him  with 
not  keeping  the  premises  in  a  cleanly  condi- 
tion ;  that,  being  embarrassed  by  this,  he 
withdrew,  without  using  any  harsh  or  op- 

firobrious  language.  The  fact  here  ment1<med 
B  n(»t  referred  to  in  the  pleadings,  but  shown 
bv  the  testimony,  and  is  only  important  aa 
beinp  doubtless  the  origin  of  the  subsequent 
trouble  between  ihe  parties.  Plaintiff's  testi- 
mony la  the  case  begins  with  the  statement 
that  on  his  return  home  he  heard  the  defend- 
ant abusing  his  wife,  and  that  he  heard  bim> 
apply  to  her  an  insulting  and  disgraceful 
epithet,  which  he  mentions,  telling  her  to 
get  out  of  his  house,  to  go  out  at  once,  and 
that  he  look  a  bottle  towards  the  fence,  and 
threw  it  into  llieir  dining  room  ;  that  he  then 
Jumped  over  the  fence,  hut  his  wife  closed 
'  the  doors ;  that  defendant  then  went  from  the 


mnS  the  InflrmltJes  of  men  Is  declared  in  Bunoan  v. 
Drown,  15  B.  Mod.  IS6.  adding  that  It  pnys  t-cffiird 
Also  to  tbat  blgber  principle  which  Imfjels  a  man  to 
vindicate  bis  nwn  cbaracier  and  fame  and  whicb 
excliea  and  Inflamea  him  when  hia  ffood  name  is  aa> 
tniled. 

Inrefuelas  anew  trial  rorlnadoquacrof  dam- 
ages where  a  series  of  groee  and  oSeusive  libels  bad 
t>eeii  published  affaioat  a  clergyman,  the  court  8aid 
that  althonicfa  there  could  be  no  set-off  of  one  libel 
asufnst  another,  the  Jury  might  fairly  consider  the 
fact  that  plaintiff  bad  preached  and  published  vig- 
orous attacks  on  the  uefendnnta.  Kcily  v.  Sher- 
lock.!,. H.1Q.  n.eeo.d&L.  J. Q. 0.300,12  jur.N.a. 

937. 6  Best  &  S.  480. 

That  a  prior  publication  br  plaintiff  of  a  libel  con- 
cemlng  defendant  which  provokes  a  libel  In  retali- 
ation will  mltigaie  damafres  for  the  latter  is  not 
denied  In  any  ease  but  it  la  the  doctrine  of  all  the 
cases,  with  the  modiQcation  that  tbe  libel  by  plain- 
tin  mufit  have  been  so  connected  with  the  other,  or 
so  near  it  in  point  of  time,  as  to  be  reasonably  pre- 
•umed  to  constitute  provocation.  Aa  to  tbe  prox- 
imity In  time  or  the  length  of  Interval  which  should 
be  rcfrnrded  as  cooling  time,  oases  are  not  alto- 
gether consistaDt  with  each  othor.  On  tlds  point 
see  Oi/ro,  ni.,  a. 

That  platatiff  baa  publlsbed  a  libel  provoking 
that  by  defendant  is  eald  in  Ifoore  v.  Oastler,  1 
Uoody  &  R.  461.  not&.  to  have  a  lendenoy  to  show 
"that  tbe  plaintiff  is  in  some  measure  tlw  cause  of 
tbe  injury  he  complains  of." 

In  criminal  aa  well  as  In  dvll  oases  the  faot  that 
a  tlbel  was  provoked  by  a  prior  libel  to  which  It  re- 
plies may  be  shown  to  mitigate  the  offense.  Hart- 
ford V.  State.  96  lad.  481. 49  Am.  Rep.  186. 

AmoDStbeottter  cases  which  clearly  apply  the 
doctrine  tbataprovooatlTelibAl  may  mitigate  dam- 
agea  although  it  oannot  Justify  anotber  libel.are 
Battel!  v.  Wnllaoe,  80  Fed.  Rep.  229;  Thomas  v. 
Ounaway.SO  IILO;  Hotobldas  v.Lothrop,lJohn8. 
«6;  Wattt  V.  Fraaer,  r  Ad.  *  El.  223, 7  Car.  &  P.  m, 
t  Hev.*P.lvr,lMoodrAB.44il. 

It  !■  taehl  InPugh  V.  lfo(^xty,uaa,44>.tluitonlr 
98  L.& A. 


nominal  damages  ought  to  be  giren  for  a  newsoa- 
per  article  iiliegingtbatanempIoyAof  arlval  paper 
who  made  an  affidavit  In  a  dispute  about  oircula- 
tion  was  "convicted  of  perjury  by  the  solemD  oath 
olagentleman  whose  veracity  BtaDds.unlmpeacbed 
and  unlmpeaohabie,"  where  this  was  In  reply  ton 
publication  by  the  other  paper  of  a  charge,  of  dup 
plicity  and  theft  on  tbe  port  of  an  employ^  of  tbe 
former. 

Id  Sou  tbwlck  v.  Stevens,  10  Johns.  <i8,it  was  held 
t  hat  very  trifling  or  nominal  damages  were  all  that 
should  tw  given  for  one  newspaper  libel  to  answer 
to  another. 

So  the  fact  that  plaintiff  In  a  libel  suit  had  oircu* 
laled  a  charge  that  defendant  used  false  welfifati, 
and  refused  to  sign  a  retraction  on  learning  that 
this  was  not  true,  mitigates  tiie  libel  which  Is  pub- 
lished by  tbe  Injured  party  In  repudiating  the 
slander  cliarged  againat  himself.  Knott  v.  Bur^ 
well,  86  N.  C.  272. 

And  thefacttbataplaintUfio  asuit  fortitwiby 
a  newspaper  had  previously  publisbed  asermon  at- 
tacking it  as  "the  dregs  of  provincial  Joumaiism," 
and  also  charged  some  of  his  opponents  with  sut>> 
omatlon  of  perjury.  Is  to  be  oonaidered  in  estlmat* 
lug  his  damages,  and  tbe  court  cannot  say  that 
the  Jury  is  bound  to  give  bim  substantial  damages. 
Kelly  V.  Bhcilock,  L.R.  IQ.  II.6as,86Ii.;.Q.& 
218, 12  Jur.  N.  8.  BB7, 6  Deat  ft  S.  480. 

And  where  plaintiff  published  a  oard  saying  that 
the  purchase  of  a  ooat  Cor  a  person  who  tost  his  at 
a  fire  while  working  to  save  the  defendant's  store 
waa  made  by  contributionfl  from  nersons  named, 
among  whose  names  that  of  defendant  did  not  ap- 
pear, was  regarded  as  a  provocation  for  an  attack 
on  tbe  plaintiff  in  a  publication  by  the  defendant 
to  vindicate  himself.  Maasuere  v.  Dickens,  70  Wis. 
88. 

And  It  Is  said  In  Dunoan  v.  Brown.  16  B.  Uoil 
188,  "circumstances  of  provocation  whioh  arein- 
BufQclent  to  Justify  may  yet  by  weakeniag  tbe  lo- 
lerence  of  malioe  pallate  tbe  publication  of  aslan* 
der  or  Ubel  and  may  operate  ta  mlUgate  tbe 
damages  to  tte  recovered  for  ft^** 
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rear  of  the  yard  (wlicre  this  had  occurred) 
to  the  front,  cursing  both  plalutiff  and  his 
wife,  and  again  repeating  as  to  her  the  op- 
probrlout  term  which  he  had  already  used ; 
that  he  went  into  the  front  street,  and  there 
again  used  the  same  language.  He  says  that 
when  defendant  applied  to  nis  wife  the  par- 
ticular  ezproasion  mentioned,  he  (the  plala- 
tiff)  said  that  was  going  too  far,  and  that  he 
would  break  defendant's  neck ;  that  he  went 
Into  the  room,  and  got  a  revolTer,  but  when 
he  got  back  his  wire  held  him,  and  locked 
the  door,  so  that  he  should  not  go  any  fur- 
ther. It  will  be  seen  that  Ooldberg's  testi- 
mony takes  up  the  trouble  as  one  already 
commenced  between  plaintiff's  wife  and 
Dobberton  when  he  first  came  to  a  knowledge 
of  it.  He  does  not  attempt  to  explain  how 
It  was  or  why  it  was  that  defendant  came  to 
use  the  language  attributed  to  him  to  Mrs. 
Goldberg,  or  to  say  who  commenced  the  con- 
Tersation  in  which  the  ioBuUing  expressions 
wore  employed,  and  what  was  said  at  the 
commencement.  The  only  persons  who  seem 
to  have  been  present  at  the  beginning  of  the 
trouble  were  Goldberg  and  wife,  Dobberton, 
and  LisEie  Smith,  a  colored  woman  employed 
by  the  Goldbergs,  who  was  ezarninea  as  a 
witness  for  the  defense.  Her  testimony  was 
loosely  taken,  and  does  not  gire  occurrences 
with  any  deflniteness  as  to  the  time  and  order 


in  which  they  took  place.  From  It  it  would 
appear,  however,  that  on  Goldberg  s  relum- 
ing home  he  related  to  his  wife  the  circum- 
Bhances  connected  with  tlie  meeting  of  him- 
self and  Dobberton  in  the  street,  of  whlck 
we  have  spoken,  and  that  a  conversation  took 
place  between  the  two  in  relation  to  that 
matter  in  which  some  expression  not  com- 

&limeDtarr  to  Dobberton  was  made  use  of  by 
Irs.  Goldberg;  that  Dobbeiton,  who  was 
standing  in  his  own  yard  at  the  time,  tieard 
this  remark,  and  became  very  much  angered. 
A.  Tory  excited,  wordy  altercation  followed, 
in  which  Goldberg  himself  is  not  shown  (so 
far  as  this  witness'  testimony  goes)  to  have 
used  any  particular  epithets,  though,  to  use 
her  expression,  "  a)  1  three  were  f  uaai  ng. "  Sh« 
denies  that  Dobberton  went  into  plaintiff's 
yard,  or  Jumped  over  Uie  fence,  or  threw  aoj 
bottles.  81ie  denies  that  at  that  time  defend- 
ant used  towards  Mrs.  Goldtwrg  the  objeo* 
tiooable  epithets  spoken  of  in  the  petition. 
8he  says,  however,  tbut,  not  wishing  to  get 
involved  in  the  trouble,  she  left  before  it  wu 
over;  that  she  heard  the  parties  still  talking, 
but  did  not  bear  what  they  said.  She  says 
that  in  the  course  of  that  pait  of  the  cim- 
versatlou  which  she  dtd  hear  aha  beard  Mrs. 
Goldberg  make  a  very  insulting  remark  to 
Dobberton,  which  remark  witness  repeated  in 
court.    This  witness  being  flsked  whrtbersbe 


n.  Slandar. 

It  Is  a  weU-aettled  doctrioe  that  words  in  tbem- 
Klves  slanderous  will  not  be  aotlonable  U  used 
merely  as  ahu^ve  epithets  without  meanlnic  what 
the  words  ordinarllr  express,  as  for  insraooe  where 
onepenoDloapaaslonaaUBaaotber  a  tbtef  with- 
out meaoloff  to  Impure  actual  theft. 

Hie  esse  of  QoLDBMBa  v.  DoBuimin  might 
have  been  decided  on  this  basts  aa  the  court  eaj-fl  It 
did  sot  think  aoy  one  heaTinir  the  exprentona  used 
"would  have  ooDsldered  them  other  than  vlolect 
expletives  utterir  wrong  aod  reprehanairile  but 
■UMW  the  less  not  reallr  oarryioK  tn  themselves 
eharge»  of  the  oommimion  of  the  offenses  which 
the  terms  themselves  would  haye  implied  as  having 
been  committed  had  they  been  Lude  oooliy  and  d»- 
Uberateiy." 

Tbree  of  tbecseesoitedlnsoppoitof  tbedeoMoa 
are  of  similar  diaraoter.  Thus  Artleta  v.  Artteta, 
U  La.  Ann.  48,  decided  that  it  was  not  aeilooable  to 
Mil  another  a  rogue  fo  a  moment  of  Irriiatlon 
merelr  with  a  reference  to  aa  unwiilhigDesstopay 
money  claimed  to  be  doe. 

And  Tulda  V.  CUdweU. •  la.  Ann.  MS,  was  aboa 
ease  in  wblch  tt  did  not  appear  that  there  was  any 
realflander.  l%e  court  said ;  "The  Jury  no  doubt 
regard  the  opprotolous  epithets  so  lavishly  be- 
stowed by  both  of  them  on  eaob  otiier  as  men 
mutual  vftuperatlOD  and  abuse.  Under  these  oir- 
oanntaDoea  we  will  not  dtstuib  the  verdiot.** 

Bo  in  Toung  v.  Bridges.  84  Im.  Aon.  888,  It  Is  held 
not  actionable  to  oall  a  person  a  "thievlog  puppy 
and  vHlain"  lo  the  oootse  of  mutual  vftupenitlon, 
although  hi  this  case  the  oourtdoes  not  make  it 
rery plain  whetherit  r^arded  thewordsesspoken 
tn  a  slanderous  sense  or  not. 

To  the  nme  effect  It  la  Iwld  m  ICoKee  t.  Ingalls, 
I IIL  80,  that  It  Is  not  aotlonable  to  oall  a  person  a 
thief  in  tbebeat  of  passion  without  any  Inteat  to 
impnte  erime. 

And  In  Ritchie  v.  Stenlos,  nifloh.  B08,  substan- 
tially the  same  decMon  is  made.  Also  in  Usher  v. 
Botereau,  8  McGord,  Im  lUk 

There  are  other  deoWoBs  of  the  same  sort  lo 
t8UR.A. 


whiefa  tbe  queetloa  of  mutual  vituperation  does 
not  partlouiariy  appear. 

In  Johnston  T.  Barrett,  88  La.  Ann.  880,  tbe  ooort 
said,  "Where  persona  actually  engage  In  bandying 
opprobrious  epithets  an  action  of  slander  ii  not  ta 
t>e  favored  for  words  tiins  uttered."  but  tbli  wM 
said  after  deddlDg  that  tiiere  was  nothtng  to  show 
that  plalntllt  had  been  Injoied  in  his  reputatkm  or 
standing. 

Tbe  rame  role  fn  sabstanoe  that  haa  been  eetab- 
lisbed  in  libel  oases  Is  eetabllsbed  also  In  case  of 
slander.  Acts  or  declarations  whicb  provoke  pas- 
sion and  thereby  cause  the  person  provoked  to  d^ 
fame  the  one  provoking  him  are  sufflolent  to  miti- 
gate damages  but  not  to  Justify  the  defamni^oo. 
Jauah  V.  Jauch ,  60  Ind.  188, 19  Am.  Rep.  ABB:  Housler 
V.  Hnrdlng.SSInd.  178.8  Am.  Rep.  196;  Hcatntock 
V.  Crick,  4  Towa,  463;  Preeman  v.  Tlneley.  GO  III.  igJi 
Boelcy  v.  Brooks. 80  HI.  118;  Harbison  v.  Shook,  41 
111.  1(2;  Flagg  v.  Roberto.  8710.488;  Hitler  v.  John- 
son, TO  111.  58;  Htles  v.  Harrlngtoo.S  Kan.  4Be  Pow- 
ers V.  PreagTOves,  88  Hln.  SE7;  BIse  v.  Verrit, 
Anthon.  N.  P.  88;  Courtney  v.  Mannheim,  88  K.  Y.  SL 
B.U5;  Palmer  V.Lang. 7 Daly.  M;WaUn-T.n7nii, 
laOHasalU.  Bee  also litfVtt,  IIL.  It. 

m.  Tinie  and  oonMeNoit  qf  dharBsa. 
a.  rnHMeaiSR, 

But  some  oooneotton  most  be  shown  between  the 
libels  published  by  the  plaintiff  and  tbe  d^Mdant 
lo  order  to  make  the  former  suoh  provocation  tor 
tbe  latter  as  will  mitigate  damages.  Tsrpley  v. 
Blatjey,  8  Blng.  N.  C.  4>r.  8  Boo«;,8«8;  Hodges.  414; 
Hay  V.  Brown,  t  Bam.  ft  a  IHL  i  DowL  *  R,  0^ 
Hayoard  v.  Bearddey.  T  Vend.  HO,  IS  Am.  De&  88& 

HereevldeneethatplaiotUtwmBaoommon  Ubeler 
Is  not  admlBSlUa.  Dole  t.  Lgron,  ■  Jokna,  Ui,  t 
Ana.  Deo.  8*6. 

And  proof  that  plalotW  haa  fMquenttr  libded 
the  defendant  Is  not  admMble  althou^  It  Is  saM 
that  letters  publfshed  In  the  same  oorrespondenos 
would  be.  WaUey  v.  Johnson,  Ryan  ft  li.4a. 

8o  Id  Child  v.  Homer,  18  Pick.  608,  U  Is  said  dwl 
tbe  rule  as  to  povoeatlon  by  pstor  llbtf  appUsi 
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bad  not  on  the  night  of  the  disturbance  told 
a  certain  person  niimed  that  defendant  had 
applied  to  Mrs.  GoIdbeiK  the  epithets  com- 

{ilaioed  of,  denied  havine  done  lo.  At  a 
ater  stage  of  the  proceeiliDcs  the  person 
referred  to  was  produced,  aDrf  testified  that 
the  witness  bad  told  her  on  the  night  in 
questioo  that  defendant  made  use  of  one  of 
the  expressions,  giving  to  her  its  correspond- 
ing word  In  French.  Dobberton's  version  of 
tlie  affair  Is  that  at  the  time  of  the  quarrel 
he  was  in  his  back  yard,  when  he  beard  a 
woman  usiog  very  vulgar  language  about 
some  Dutchman ;  that  at  first  be  paid  no 
attention,  but  finally  "be  said  something, 
though  without  mentioning  any  one's  name. " 
What  he  did  sar  we  do  not  know,  as  the 
transcript  has  left  out  some  portion  of 
this  testimony.  We  think  it  clear  that 
he  must  have  said  somethiDg  uncompUmen- 
taiy,  which  called  out  a  remark  from  Gold- 
berg's wife,  for,  after  making  Dobberton 
declare  that  "be  said  something  without 
mentioning  names, "  the  transcri  pt  makes  him 
next  declare  that  be  said  (evidently  to  her), 
*I  ain't  talking  to  you"  and  immediately 
afterwards  makes  blm  say,  "Then  this  lady 
said,  'I  am  talking  to  you*  using  an  In- 
soltlDg  expression  to  htm.  Dobberton  test!- 
lies  that  after  this  Ooldberg  (from  across  the 
fence)  commenced  abusing  and  cursing  blm 


•nir  to  xeosot  publloaUooa,  all  parts  of  a  eonoeoted 
•ontrovenr. 

Bat  it  asonn  that  oonoeotkm  In  subject-matter 
ouerbt  not  to  be  rewarded  as  absolutely  essential  to 
permit  tbe  opentlon  of  the  rule  as  to  mitigetlon 
hj  prorooatloD  wbm  tbe  detondant^  libel  Is  pob* 
MmA  In  retaliation  whllB  soiartliv  uBder  tbe  effeot 
of  plalotmbbeL 

In  Cbttd  Homer,  auprn,  a  reply  to  a  newspaper 
Ibel  prasuioably  written  oo  tbe  same  day  and  pub- 
Hihed  on  tbe  day  foUowlDg  Is  regarded  aa  made  nn> 
ter  tbe  lDfln«aoa  at  tbe  provooatlon. 

But  libel  otaarglDff  a  pbyslolan  wltb  malpraottoe, 
pobUsbed  on  the  day  after  a  libel  oommentlngr  on 
an  alleirod  "  brutal  leat,"  was  held  In  Quinby  v. 
BUnoesote  Tribune  Oo^  88  Ulna.  BXH,  to  bave  doubt- 
ful ^fat  to  mlUiiatloa  as  there  was  time  fbr  the 
Hoodtooool. 

Any  provocation  by  a  newspaper  libel  three  days 
before  Is  denied  effect  to  mitigate  a  newspaper  libel 
wblcb  was  not  in  reply  to  the  former,  as  there  bad 
beeattniefortliepasBloiistocxml.  TbeooDrtsald: 
**!Riere  must  be  some  relation,  some  perceptible 
flODnectton,  between  tbeanbjeot-metteroftbepub- 
Boatloos."  Beardsley  t.  Hayaard,  1  Wend.  886. 

After  a  lapse  of  two  weeks  a  pubUoatlon  lo  reply 
was  held  to  be  too  late  to  afford  a  preenmpcion  that 
It  was  publisbed  under  the  Impulse  of  passion  pro- 
duced by  tbe  prior  UbeL  Gould  v.  Weed,  12  Wend. 
U. 

Yet  dbarfftoff  a  peison  with  false  awea^lne  In 
eonrt  and  afterwards  refusing  to  retract  was  held 
■ufllefeot  to  mltlsrate  a  libel  about  two  months  after 
tteiAarae  was  made,  la  a  card  calllDf  tbe  other 
party  a  defrraded  scoundrel,  a  liar,  and  a  black- 
voard.  Davlav.Griffilh.  4GU1*J.81& 

A  merely  boastful  advertisement  by  ao  airent  of 
the  merits  of  plaooa  tor  sale  hr  blm  is  beld  not  ad- 
aaksible  to  mMgate  allbelous  publloatlon  oharRtop 
Mmwttb  baviSK  recommended  others  aa  superior 
while  aotloir  as  avent  for  both.  Whlttemoie  v.  Weiss, 
MHIeb.8(8. 

Mere  proof  of  a  prevloua  dUBoult  y  Is  not  admlssl* 
ble  as  a  basis  tor  mitlaatlon  of  a  Ubet  Brown  t. 
Antrey.  78  Oa.  tSU 
M  Lu  R.  A. 


violently,  which  language  bo  admits  he  re- 
turned in  kind.  He  says  that  Goldberg  told 
him  if  he  would  cotne  across  the  fence  he 
would  break  his  neck ;  that  he  tried  to  get 
over  the  fence,  but  that  fa^s  wife  took  hold 
of  blm,  and  prevented  him ;  that  be  then  went 
to  the  front  towards  the  gate  on  the  street, 
and  invited  tbe  plaintiff  to  come  out  and 
break  .his  neck ;  that  it  was  this  threat  of 
plaintiff's  which  made  lilm  mad.  He  admits 
using  profane  langiiage-and  cursing  on  the 
street,  but  denies  that  he  ever  cursed  Mrs. 
Goldberg  at  any  time  there.  He  states  that 
he  always  respected  her  as  a  lady,  and  de- 
nies that  either  on  this  or  any  other  occa- 
sion did  he  make  use  of  the  words  alleged 
In  the  petition  about  her  or  to  her.  We  may 
say  here  that  there  is  nothing  in  the  record 
which  in  the  slightest  degree  would  go  to 
impugn  the  character  of  the  plaintiff's  wtfe. 
The  t^tlmony  of  those  who  Lave  known  bei 
all  her  life  show  that  an  attack  upon  it  would 
have  been  thoroughly  unjustifiable,  and  de- 
fendant so  admits.  The  only  person  who 
testifies  to  defendant's  having  applied  to 
plaintiS'<6  wife  the  epithets  mentioned  in  tbe 
petition  is  tbe  plaintiff  hiniself,  and  his 
testimony  is  met  by  tbe  positive  testimony 
of  the  defendant  to  the  contrary.  If  tlie 
particular  expressions  complained  of  were  In 
fact  used,  they  could  not  have  worked  any 


b.  in  slander  eoMs, 
Tba  prOTOcatton  need  not  be  ip  words  spoken  by 
the  person  wbo  Ktvestiie  provooatlon  to  the  per- 
son to  whom  It  Is  Klveo.  Tbm  abusive  language 
to  one's  wife  and  children  repeated  to  him  on  com- 
ing bbme  constltutea  provocation  which  will  miti- 
gate damages  for  slanderous  clharges  immediately 
made  by  him  in  retaliation.  Newman  v.  Stein,  IS 
Klob.4QS. 

8o  Insulting  or  provoking  words  by  plaintiff  to  a 
tidrd  person  about  defendant  in  tbe  letter's  hear- 
ing may  mitigate  alaader  spoinn  by  defendant 
about  ^alatlff  to  tbe  third  person  Immediately 
after.  Hanger  v.  Goodriob.  17  Wis.  TV. 

And  Irrltaticg  language  by  one  parly  to  another 
party  In  a  law-suit  claiming  to  bave  good  wttneases 
hi  bis  own  family  does  not  oonstltute  provocation 
for  a  charge  made  hr  tbe  latter  to  a  third  person 
that  the  son  of  the  former  testifies  falsely  for  bis 
father.  Underbni  y.  Taylor,  i  Barb.  848. 

Here  expressed  hostility  to  aootber  and  a  state- 
ment that  one  does  not  wtob  to  live  In  peace  and  on 
good  terms  wlUi  htm  does  not  mitigate  a  riander 
by  tb»  latter  of  the  former.  Andrews  r.  Bartholo- 
mew, 2  Met.  COS. 

But  Irritation  on  seeing  on  one^stepsa  dval  who 
has  enticed  away  customers  no^  be  provooatkm 
which  will  mtHgate  damages  for  ealliog  Mm  a 
tbief.  Dolevln  v.  Wilder,  84  How.  Pr.  488. 

Bo  an  abuse  of  one's  confldeace  by  testifying  In  a 
law-suit  to  admissions  made  by  Urn  to  tbe  witness 
may  consiltute  provocation  for  slanderous  words 
atKMitthewltneGB.  UlIesT.  Harrington, 8  Kan.  4S& 

A  charge  that  ezottement  mitigates  slander  was 
considered  In  Brown  v.  Brooks,  8  Ind.  518,  In  which 
It  was  said  that  tbe  defendant,  at  least,  could  not 
complata  of  U,  but  tbat  It  was  too  favorable  to 
him,  beoHuse  words  might  be  spoken  with  malice 
even  in  tbe  beat  of  passion. 

In  Pierson  v.  Steortz.  Iforris  (Towa)  ISO.  one 
ground  of  alleged  error  was  an  Instruction  that  a 
person  would  be  llatde  for  words  apokoi  In  Um 
beat  of  passion.  This  was  not  disouased  In  the  opin- 
ion but  tiie  Judgment  was  afflrmed. 

The  general  IwUt  of  plitotIB  Id  a  slander  suit  te 
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damage  to  character,  aa  no  third  pcrBon  has 
been  produced  on  the  stand  vhn  heard  them. 
We  are  unable,  from  the  record,  to  say  who 
commenced  the  war  of  words,  and  who  was 
Arat  to  blame.  The  whole  matter  seems  to 
have  been  one  of  those  quarrels  coostantly 
occurring  between  neighbors,  to  the  credit 
of  neither,  from  which,  if  either  or  both 
suffer  damage.  It  is  from  the  fact  of  the 
quarrel  itself,  and  not  from  the  force  and 
effect  of  the  rarious  insulting  or  disgraceful 
epithets  which  are  hurled  at  each  other  in  the 
course  of  it.  We  do  not  think  that,  had  de- 
fendant, under  the  circumstances  of  this  case, 
made  use  of  the  expressions  charged,  any  one 
bearing  tliem,  as  so  used,  would  have  con- 
sidered them  other  than  violent  explelivca, 
utterly  wronK  and  reprehensible,  but  none  the 
less  not  reaUy  carrying  within  themselves 
ch&rges  of  th!e  commission  of  tlie  offenses 
whidi  the  terms  thenualves  would  have  im- 
plied as  hsTlng  been  committed  had  th^y 
been  nude  coolly  and  deliberately.   After  a 


Tfllfj  defendant  Is  held  not  provatile  to  mltlmte 
damages,  althougli  lansuaffe  which  dbnslHated 
panof ttieru0«abBWOuJdbecompeteDt.  M'AIex- 
aoder  T.  Harris.  6  Huof .  46B;  Ooodbreed  t.  Led* 
better,  18  N.  CIS.  See  also  Dole  T.Lron,  10  Johns. 
447. 6  Am.  De&  8M,  and  Wakler  t.  JotansoD,  Ryan 
*1L  122,111^  a. 

So  frequent  allegations  by  plaintiff  Id  a  slander 
■nit  to  the  effect  tbat  defendant  was  Insolvent  was 
beld  to  ooDHtitute  proyooatlon  for  defendant^ 
statement  that  plaintiff  was  Insolvent,  although 
the  latter  was  not  made  Immediately  after  plaln- 
tUTs  statements.  Botelar  v.  Bell.  I  Kd.  m. 

The  state  of  feeling  exietlDft  between  the  parOes 
to  a  Blander  suit  at  the  time  of  tta«  Blander  may  be 
pertinent  evidence,  but  It  Is  otherwise  with  re- 
spect to  their  feeling  at  a  previous  time.  Justice 
T.KIrUii,17Iad.fieB. 

The  provocation  f ora  slander  lAlcb  can  mitigate 
It  need  not  Immediately  precede  It  but  should  be 
ooDtemporaneousor  nearly  BO.  Haokett  r.Brown, 
I  Hetok.  SM. 

PlaInUS*a  abualTe  and  foovoklDg  language  to 
defendant  In  tbe  afternoon  may  mitigate  a  slander 
spoken  when  tbe  quarrel  was  renewedln  the  even- 
ing.  Warner  v.  Lookerby,  81  Minn.  421. 

Transactions  long  prior  to  tbe  time  of  a  Blander 
and  eonversatlona  forty-eight  hours  previous 
thereto  are  denied  effect  as  provooatlon.  In  Steever 
V.  Beebler,  1  Hlles  (Pa.)  148. 

Although  under  tbe  praetloe  In  Ireland  dfsom- 
neeted  slander  may  be  ground  for  a  counterclaim, 
an  allegation  of  divert  quarrels  betwera  the  parties 
and  their  wives  was  beld  improper  and  was  struck 
out  of  an  answer.  Quia  v.  Heasion,  40  L.  T.  N.  B. 
fO,  L.  B.  4 1r.  Hep.  86. 

Provoking  and  violent  words  spoken  by  tbe 
idalntlfl  the  evening  before  were  held  Insuffldent 
to  mitigate  a  slander  although  It  was  said  tbat  the 
law  makes  allowance  for  tbe  Inllrmttles  of  human 
nature  and  what  Is  Oone  In  tba  heat  of  passloa 
S8  L.  RA. 


careful  examination  of  this  case,  we  haTO 
come  to  the  conclusion  that  at  most  it  would 
fall  within  the  rule  announced  in  Fulda  t. 
Caldwell,  9  La.  Ann.  858,  where  It  is  said 
that "  the  interchange  of  opprobrious  epithets 
and  mutual  vliuiieration  and  abuse  will 
Justify  a  judge  In  approving  a  verdict  for 
tbe  defendant,  although  the  sPinderous  words 
were  proved  ;  and  a  verdict  rendered  In  su^ 
a  case  will  not  be  disturbed  by  the  supreme 
court."  8ee  on  this  subject,  ArtUta  v. 
Artieta.  15  La.  Ann.  48 ;  Yi/ttng  v.  Brit^, 
84  La.  Ann.  836 ;  Bigtuy  v.  Kan  Benthufften, 
80  La.  Ann.  88.  In  John^n  r.  Barrett, 
Id.  320,  this  court  said:  "Where  persons 
mutually  engaj^e  in  bandying  opprobrions 
epithets,  an  action  of  slander  is  not  to  be  en- 
couraged  for  the  words  thus  uttered."  We 
see  no  reason  to  disturb  the  verdict  of  tbe 
jury  and  the  jodgment  the  court  thereon 
rendeTcd. 

7%0  Jvdffmnt  <tppeated  flvm  U  A«rvSy 

firmfd. 


caused  by  tbe  Improper  conduct  of  an  adverse 
party.  Sbefflll  v.  Van  Deusen,  U  Gray,  485,  77 
Am.  Dec.  817. 

Equally  offensive  and  Insulting  words  by  tbe 
irialntlff  spoken  at  another  time  were  held  not  to 
mitigate  defendant's  slander.  Id  Bourland  v. 
Eldsoo,  8  Oratu  87,  where  the  court  speaka  of  tbe 
elandeis  as  "reciprocal  crimination  unconnected 
eioept  by  a  general  spirit  of  hosclttty  and  lo- 
veoge." 

Tbe  general  rule  Is  fairiy  expressed  by  the  de- 
otsloo  In  Hoore  v.  Clay,  84  Ala.  8BB>,  ID  Am.  De&  481. 
to  tbe  effect  tbat  derogatory  langoage  by  tlw 
plaintiff  provoking  tbe  slander  complained  of 
must  have  been  concurrent  or  nearly  so,  so  aa  to 
have  actually  Incited  and  provoked  It. 

So  In  Blcbardson  v.  Norttarup,  86  Barb.  186,  It  Is 
held  that  no  aot  or  deelantfon  of  the  phdnttt 
against  the  defendant  Ib  proraUe  to  mitigate  dam- 
ages for  slander  unless  It  was  part  of  the  n»  oeafts. 
But  it  Is  held  that  a  series  of  provocations  may  ba 
proved  provided  Ihey  ooniinue  to  the  time  of  the 
words  oomplaioed  of.  Here  tbe  provoeatlon  ooa> 
sisted  of  a  series  of  petty  law-salts  sostalned  In 
whole  or  In  part  by  the  testimony  of  the  plalotlff 
himself  and  tbe  slander  was  In  charging  perjury. 

Former  oontrovetsles  bavlog  nothing  to  do  with 
the  subJetA  of  a  slander  cannot  mitigate  it.  Uaier 
T.  Wright.  8  Hill.  890. 

Passion  caused  by  an  assault  on  tbe  defendant  la 
a  slander  auft  by  the  plaintiff  may  mitigate  the 
Blander  but  will  not  mitigate  a  repetition  thereof 
after  time  to  oooL  Thomas  w.  TWher.  71  Dl.  888^ 

Calling  defendant  a  liarand  perjured  wretch  was 
held  nolprovable  to  mitigate  bis  slander  by  caillng 
the  plaintiff  a  nerjurer  on  another  occasion  not 
connected  with  the  fornter,  and  plalntUTs  haUtoal 
attempts  to  Irritate  tbe  d^endant  and  tala  Invetec^ 
ate  and  oontluued  hostility  were  also  held  not 
provable  In  mltUtation.  Fwter  w,  Henderson,  11 
lIldi.80,8SAm.Deo.8SL  B.A.B. 
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COLUMBIAN  ATHLETIC  CLUB»  Afpt., 
s. 

iSTATB  of  Indiana,  ex  rri.  Wfllii  0.  Uo- 
UAHAN. 

(.  lod.  J 

J .  An  Injunction  against  the  &bnM  of 
corporate  privllegea  by  oonducilDfr  prlze- 
flgbu  will  oot  be  deaitxl  because  the  wrongful 
acta  conaUtute  crimes. 

£.  A  receiver  of  the  property  of  a  eor- 
poration  which  baa  forfeited  its  firan- 
chlee  br  uaiawtully  oonduottnr  prlxe-flsbts 
maj  be  appolated  to  bold  the  property  subject 
to  the  order  of  the  court  when  necettBury  to  aid 
an  InJuDotioa  asainW  ibe  further  unlawful  uae 
of  tbe  pcoperb'- 

(June  1,1895.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Otrcuft  Court  for  Lake  Count;  cnjofo- 
iug  it  from  continuing  to  exercise  tunctioas 
wblch  It  claimed  the  right  to  exercise  under 
its  charter  and  appointing;  a  receiver  for  a  por- 
tion of  its  property.  Affirmai. 
Tbe  facts  are  slated  In  the  opinion. 
Mmr*.  John  B.  Peterson  and  E.  D. 
Cmmpaeker  for  apprllant, 
Jfenn.  Janses  E.  MeKnlloncli,  f .  Ko- 

5 Bike,  and  Willis  O.  MeHahan,  with 
^em-t.  BnoB  K.  Elliott  ud  Wniiam  F. 
Elliott,  for  appellee: 

Tbe  complaint  shows  that  the  corporation  is 
■engaged  in  no  other  business  than  that  of 
breanog  tbe  law  by  conductiag  prize-fights. 

Tbe  statute  making  prize-flgotiag  a  crime  is 
nlid. 

The  term  "prize  fight"  has  a  definite  and 
known  meaning.  It  needs  no  statutoi;  deflni- 
tlon. 

BeviUe  t.  8taU,  IS  L.  R.  A.  617.  40  Ohio  St. 
117:  People  v.  Taytor,  21  L.  R  A.  287,  96 
ilich.  576;  Com.  v.  Welah,  7  Gray.  824;  Com. 

BarreU.  108  Mass.  80S:  Sullivan  r.  State,  67 
Miss.  846;  Peoph  T.  Kent,  1  Dougl.  (Mich.)  43; 
Btee  r.  People.  15  Hicb.  9;  Dtirand  v.  Peop'e, 
-47  Mich.  882. 

Where  a  term  has  a  known  meaning  It  may 
be  used  in  a  statute  declarine  what  shall  con- 
•etltate  a  criminal  offense  without  defining  it. 

State  T.  Ber delta,  78  Ind.  186.  88  Am.  Rep. 
117;  Bloom  y.  Fnaklin  L.  Tn».  Go.  97  Ind.  4TO. 
-49  Am.  Rep.  460;  BuTke  v.  State,  27  Ind.  480; 
i^te  ▼.  Oraig,  28  Ind.  186;  State  r.  (hkina.  28 
Ind.  864;  WaU  y.  State,  28  Ind.  ISO;  Hartford 

State,  96  Ind.  461.  40  Am.  Rep.  186;  lied- 
deric/i  t.  State,  101  Ind.  664,  61  Am.  Rep.  768. 

The  legislature  has  not  empowered  the  ap- 
pellant to  eogiige,  as  it  has  done  and  was  doing 
■until  checked  by  the  order  of  the  trial  court, 
in  the  boainess  of  conducting  prize-fights. 

It  was  not  intended  that  a  corporation  or- 
^nized  under  the  voluntary  Association  act 
■should  have  authorltv  to  engage  in  the  busi- 
ness of  procuring  ana  conducting  prize-fights. 


HoTB.— A«  to  authority  to  appoint  a  receiver  of  a 
corpora tioQ  wbeu  no  other  relief  is  asked,  see  not« 
■to  Supreme  SlttlDg  Order  ot  Iroo  Hall  v.  Baker 
nDd.)20Ii.B.A.S10. 

^  L.  a  A. 


Sea  also  30  L.  R.  A  762. 


Repeals  by  Implication  are  not  ftvored. 

Blain  v.  Bailej/,  25  Ind.  16B;  Btnoen  v.  Z^oas, 
6  Hill,  221;  Brvee  v.  SchuyUr.  0  HI.  221,  48 
Am.  Dec.  447;  Dwarris,  Btat.  664;  Tyson  v. 
PostUthiPaiie,  13  III.  728;  MeOool  v.  SmitA,  68 
U.  S.  1  Black,  450,  17  L.  ed.  218;  Sedgw.  Stat. 
&  Const.  L.  127:  Cheaaveake  d  O.  (kinal  Co. 
V.  Baltimore  i£  0.  R.  Go.  4  GIU  ft  J.  1:  Vil- 
liamt  V.  Pbtter,  2  Barb.  816. 

If  prize-fightiDg  ia  a  crime,  as  unquestion- 
ably 11  is,  tbe  appellant  corporation  is  a  felon. 
It  did  coDitptre  to  commit  crime  in  tbe  night- 
time and  to  so  conspire  Is  to  commit  a  felony. 

Elliott's  Supp.  g  862;  Sobbe  v.  State,  18  L.  R. 
A.  774,  183  Ind.  404. 

It  is  a  public  nuisance  to  bring  riotous  and 
disorderly  throngs  of  men  together. 

Inehbald  v.  minton,  L.  B.  4  Ch.  888; 
Walker  v.  Breatter.  L.  R.  5  Bq.  25:  Bottock  v. 
North  Stnjfordahire  R.  Co.  5  DeCt,  &  S.  684; 
State  V.  Toole,  106  N.  C.  786. 

Even  where  the  business  of  the  person  who 
brings  a  riotous  crowd  together  is  a  lawful 
on&  a  nuisance  exists. 

Rex  T.  Moore,  8  Bain.  &  Ad.  184. 

Whatever  tends  to  corrupt  public  mraals,  or 
to  draw  tugether  disorderly  crowds.  1*  a  not 
sanre. 

State  V.  Berthed,  6  Blackf.  474,  80  Am.  Dea 
413;  5  Bacon,  Abr.  147;  i2es  T.  Bmith,  1 
Strange,  704. 

The  business  conducted  by  the  defendant 
being  peraeti  nuisance  thoe  «  a  clear  right  to 
employ  such  remedies  as  will  destroy  It  com- 
pletely and  forever. 

Indianapolie  v.  MiUfr,  27  Ind.  804;  £Vate  v. 
Flannagan,  67  Ind.  140;  MayTim  v.  Burnt, 
103  Ind.  828. 

There  is  a  perversion  of  corporate  privileges 
to  corrupt  and  crimtoal  purposes. 

Ia  such  a  case  the  right  of  the  state  to  d» 
prlve  (he  corporation  of  life  Is  clear  and  un- 
doubted. 

Bank  ^  Vineennet  v.  ^te,  1  Blackf.  267. 
12  Am.  Dec.  284;  P&mle  v.  Di^pentary  <£  Ho»- 

£ital  Soa.  o/  Women  e  InH.  ^  2fe»  Tort,  7 
ens.  804;  DanatiUe  A  W.  Ft.  Boad  (k.  T. 
State,  16  Ind.  466, 

The  abuse  of  corpcmte  priTilegesIsnoneths 
less  remedial  by  ■  dvil  ptooeedlng  becsnse  tt 
is  criminal. 
Bank  of  Vincennea  v.  ^aie,  aupra. 
The  jurisdiction  of  equity  is  the  same  In  Iti 
general  nature  over  corpontiona  u  over  sata- 
ralrci^iu* 

Equity  remedies  are  flexible,  and  «re  con- 
structed for  tbe  purpose  of  securing  un[de  jtiB> 
tlce. 

Equity  adapts  its  remedies  to  the  particular 

case. 

1  Story,  Eq.  Jur.  %  28. 

A  corporation  may  be  enjoined  at  the  suit  td 
the  state  from  abudng  Its  corporate  privileges 
or  from  performing  acts  in  excess  of  its  corpo- 
rate powers. 

Stockton,  V.  Central  Cb.  17  L.  R.  A.  97,  60 
N.  J.  Eq.  62;  National  Truat  Co.ef  Nm  York 
V.  Miller,  83  K.  J.  Eq.  162;  Black  v.  DOavMr* 
it  R.  Ckinal  Go.  24  S.  J.  Eq.  465:  StemaH  r. 
LeMgk  VatUn  B.  O^tATX.S.L.  618;  Thomat 
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T.  West  Jertey  R.  Co.  101  U.  B.  71.  2S  L.  ed. 
960;  Oreen  Bap  A  M.  &.  Co.  -9.  Onion  S,  B. 
Co.  107  U.  8.  98.  37  L.  ed.  418;  Central  Tran$p, 
Co.  V.  PuUman'a  Patau  Car  Co.  189  U.  S.  24, 
85  L.  ed.  56:  Atty  Oen.  t.  Iklawtre  d  B.  B.  R, 
Co.  27  N.  J.  Eg.  681;  2  Pom.  En.  Jur.  5  1093; 
Atty-Gen.  v.  Chicago  &  N.  W.  U.  Cb.  85  Wis. 
435;  Ware  v.  Regent's  Canal  Go.  8  DeG.  &  J. 
212:  Brice's  Ultra  VireB,  506,  609;  Fiahmongen 
Co.  V.  Boat  India  Co.  l  Dick.  163;  Agar  v.  Re- 
gents Canal  Co.  Coop'  Ch..77;  River  Dun  Nav. 
Co.  T.  AWth  Midland  R.  Co.  1  Eng.  Ry.  & 
Canal  Cas.  1S5:  Htakemort  t.  Qlamorgavsfiire 
Canal  Navigation,  1  Myl.  &  K.  164;  Coats  v. 
Clarence  R.  (Jo.  1  Rubs.  &  M.  181;  Dateson  t. 
Pavffr,  5  Hare,  415;  liroadbent  t.  Impei-ial  Oat 
Co.  7  DeG.  M.  &  G.  437;  London  d;  B.  R  Co. 
T.  Ooopor,  2  Eng.  Ry.  &  Cbd&I  Cas.  812;  Attjf- 
Gen.  T.  Johnson,  2  Wils.  87;  Atiy-Oen.  v. 
Fories,  2  Myl.  &  C.  X%'i-,Atty-Oen.  t.  Eastern 
Counties  R.  Go.  Z  Eng.  Ry.  &  Canal  Cas.  837; 
Atty-Qen.  v.  (?rfla(  NoTt}iem  R.  Co.  4  DeG.  & 
B.  75;  Atfy  Oen.  v.  Sheffield  Oas  Consumers  Co. 
8  DeG.  M.  &  Q.  804;  Atty  Qen.  v,  G<r«af 
AbrM«rn  il.  CS>.  1  Dkw.  &  8. 154;  Atty-Qen. 
T.  Mid  Kent  B.  Oo.'L.'R.l^  Cb.  100:  Atty-Oen. 
T.  Camln-idge  Consumers  Oas  O?.  L.  R  4  Cta. 
71. 

If  there  is  a  right  to  an  tnjiioction  there  ia  a 
Tight  to  all  other  relief  esaeDtial  to  make  the 
iDjunctloo  effective. 

Where  a  receiTer  fs  necessary  to  make  an  in- 
junction serve  the  purpose  for  wblob  it  was 
granted,  then  a  receiver  may  be  appointed. 

Penn  v.  Whitehead,  12  Gratt.  88;  Denny  v. 
Denny,  US  Ind.  22;  Watson  v.  Sutherland,  73 
U.  8.  6  Wall.  74,  18  L.  ed.  580;  Boyee  v. 
Grundy.28V.8  8PeL  210,  7L.  ed.  eSi;  Allen 
v.  Hanla,  188  U.  8.  300, 84 L.  ed.  414;  Kilhovrn 
T.  Sundetland,  130  U.  a  60a.  82  L.  ed.  1005; 
Oormleyv.  Clark,  184  U.  8. 8a8,  83  L-Pd.  909: 
Sot^  V.  Kowing,  7  L.  R.  A.  87.  58  Conn.  13. 

Preventive  juatice  Is  preferable  to  all  other 
specieB  of  jiiatlce  where  preventive  Justice  Is 
obtainable. 

Champ  V.  Eendnck,  180  Ind.  649;  Clark  v. 
JefftrsonttVe,  M.  <Sb  I.  R.  Co.  44  Ind.  248; 
Thateher  v.  HvmUa,  67  Ind.  444;  Bishop  v. 
Moormant  98  Ind.  1,  49  Am.  Rep  781;  ^ieer 
T.  Hoop,  51  Ind.  865;  McAfee  v.  Reunolds,  18  L. 
R  A.  211,  180  Ind.  38;  Morse  v.  Morse,  44  Vt. 
64;  English  v.  Smoek.  84  Ind.  116,  7  Am.  Rep. 
216. 

Abuse  of  corporate  franchises  may  always  be 
prevented  by  equity. 

Peoples  Gas  Go.  v.  T^ner,  16  L.  R.  A.  448, 
181  Ind.  277;  Atty-Qen.  v.  Chieago  AN.W.K 
Co.  86  Wis.  425;  State  Oraw}ord,  38  Kan. 
7S6,  42  Am.  Rep.  1S2;  Columbus  v.  Jaques,  80 
Oa.  606;  People  v.  8t.  Louis,  10  111.  867;  Atty- 
Gen.  V.  Hunter,  46  N.  C.  13;  State  v.  Saunders. 
18  L.  R  A.  646,  68  N.  H.  89;  Lxttieton  v.  FHtz, 
66  Iowa,  488.  64  Am.  Rep.  19;  Atty  Qm,  v. 
ifew  Jersey  R  A  Tranap.  Co.  8  N.  J.  Eq.  186; 
Jfinke  V.  Hopeman,  87  HI.  460,  29  Am.  Rep. 
68:  Atty  Gen.  v.  Siehol,  8  Herlv.  687;  2  Mora- 
wetz,  Prtv.  Corp.  %  1043. 

The  stnie  has  a  right  to  a  receiver  In  aid  of 
the  equitable  relief  by  Injunction. 

Skinner  v.  ManoeU,  66  N.  C.  47;  Adams,  Eq. 
6th  Am.  ed.  852,  8  Pom.  Eq.  Jur.  g  1382. 

A  natural  person  cannot  hold  property  for  a 
98  L.  R.  A. 


purpose  which  the  law  denounces  as  critniial. 
much  less  can  a  corporalion  do  so. 
Moiyaa     Donovan,  58  Ala.  241;  Oocvm  Co. 

V.  A.  A  W.  Sprague  Mfg.  Co.  84  Conn.  589; 
Taher  v.  Cincinnati,  I..  &  C.  R  Co.  15  Ind. 
450;  Eayioard  v.  Davidson,  41  Ind.  212. 

The  right  to  lake  into  legal  custody  the 
instrument  of  the  crime  is  of  the  essence  of 
preventive  justice. 

Spalding  v.  Preston,  31  Vt  9,  50  Am.  Dec. 
68;  State  v.  Robbina.  8  L.  R  A.  438.  1»4  Ind. 
808;  1  Bishop,  Grim.  Proc      210,  211. 

All  property  is  held  under  the  implied  ohli- 
galfoD  that  it  shall  not  be  used  as  an  mstrumcnk 
of  crime. 

MvgUr  v.  Kanaaa.  198  U.  8.  638,  31  L.  ed. 
306;  Bostan  Beer  Co.  v.  Maaaaehuattls,  97  U.  S. 
35.  34  L.  ed.  989;  Com.  v.  Alger,  7  Cash.  6S. 

The  thing  whkdi  constitutes  a  nuisance  m^^ 
be  destroyed  by  a  citizen  or  by  order  of  court, 
and  thewder  will  be  made  In  Uie  moat  effective 
form. 

Ooedson  v.  Richardson,  L.  R  9  Ch.  231; 
Atly-  Gen.  v.  Hieltal,  16  Vea.  Jr.  848;  Atty  Otn. 
V.  Algonquin  aub.  11  L.  R  A.  600,  1S8  Mmm. 
447;  At&-Gen.  v.  SheffUtd  Gat  Consumers  On 
19  Eng.  L.  &  Eq.  688;  Beadel  v.  Ptrry.  L.  B.  I 
Eq.  m;  Toledo.  A,  A.  A  N.  M.  R  Co.  f. 
Pennattania  O?.  19  L.  R.  A.  895. 64  Fed.  Rep. 
746;  Goe  T.  Uuinitte  4  JIT.  &  Ol  8  FU.'  Box 
775. 

Howard,  Ok.  J,,  delivered  the  opinics 
of  the  court : 

On  the  3d  day  of  September.  1898,  the 
appellee,  by  her  relator,  who  Is  the  proae- 
cuting  attorney,  filed  in  the  clerk's  office  of 
the  court  below  her  verified  oomplainc  or 
Information,  alleging,  among  other  thion 
that  the  appellant  was  a  corporatioo  duy 
or^inized  and  then  existing  under  the  laws 
of'tlie  state  of  Indiana :  that  the  said  appel- 
lant, aaauming  to  act  as  such  cm-piffatioa. 
was  engaged  in  violating  tlie  laws  of  the 
state,  and  had  misused  its  corporate  powen 
and  franchises;  that  under  the  claim  of  cor- 
porate right,  and  in  Its  character  as  a  corpo- 
ration, the  appellant  had  willfully  violated 
the  statute  of  tne  state  prohibiting  prize  flriit- 
Ingt  giving  the  details  of  such  vlolatum; 
that  the  appellant  claimed  the  rlirht,  as  a 
corporate  franchise,  to  conduct  prize  flghta, 
inaiating  that  the  statute  under  which  It  waa 
organized  gave  to  it  such  right;  that,  by 
reason  of  auch  wrongful  claim,  it  bad  In- 
duced persons  to  beliiave  that  it  had  a  fimn- 
chise  under  ttie  laws  of  the  state  to  engaf* 
in  audi  business  of  prize  flgbting,  and  ao  bad 
greatly  abused  Its  corporate  prlvilegee  and 
usurped  authority  which  it  did  not  poesea; 
that  It  had  fitted  up  and  maintained  lis  prem- 
ises In  the  county  of  Lake  for  the  sole  pnr- 
poae  of  engaging  In  prize  fighting ;  that  It 
advertised  auch  buslnen  in  the  moat  pablle 
manner,  and  thus  induced  tbouawida  m  p«^ 
sons  to  come  upon  Its  said  premises  In  <mtr 
to  witness  men  engaged  in  fighting  ooe  an- 
other for  prizes  to  be  awarded  to  the  vic- 
tors :  that  the  appellant,  as  such  corpmatloB, 
had  further  abused  and  misused  Its  corporate 
franchises  and  violated  the  statutes  by  niB(- 
Ing  Into  the  state  certain  persons  to  pvfona 
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Uie  duties  ot  sherifis  aod  other  peace  officers, 
»iifl  by  causing  such  Importea  personi,  so 
feloniously  assuming  to  act  as  peace  offl- 
cera,  to  bmt,  bruise,  and  wound  persons  as- 
•embled  on  appellant's  said  premises;  tbut 
many  peisons  were  in  consequence  grievously 
wounded,  and  tbat  even  deuth  had  been  there- 
by caused ;  tbat  appellant,  in  riolation  of 
another  statute,  bod  conspired  with  divers 
persons,  to  appellee  unknown,  to  commii 
aad  procure  the  commissioa  of  an  ofFeose  iu 
the  night-ttme,  to  wit,  prize  figbtlng,  upoD 
suid  preoitaes;  that  appellaDt,  in  its  said 
corporate  capacity,  bad  caused,  created,  and 
was  then  matutaiDlDg  a  public  nuisaace  dd 
its  said  premises,  in  that  it  had  thereon  pre- 
pared and  constructed  buildings  and  other 
Btructures  for  the  sole  purpose  of  procuring 
men  to  flght  therein  for  prizes,  Kiring  de- 
tails of  flgbta  tbat  bad  already  taken  place, 
stating  also  tbe  riotous  proceedings  tbat  fol- 
lowed, and  tbat  appellant  avows  its  purpose 
to  continue  such  prize  fifbting;  that  appel- 
lant fortified  and  strenstnened  its  buildings 
BO  aa  the  better  to  enable  it  to  oarry  on  ita 
■aid  illegal  business,  as  well  as  to  render  it 
the  more  difficult  for  sheriffs  and  other  peace 
officers  to  enter  and  arrest  those  engaged  In 
tbe  yiolatioD  of  the  laws,  pursuant  also  to  tbe 
purpose  and  design  of  tbe  appellant  to  per- 
manently use  and  maintain  ita  premises  for 
tbe  sole  purpose  of  conducting  prize  fixhts 
on  its  said  premises ;  that,  under  claim  of  cor- 
porate right  and  privilege,  appellant  would, 
if  not  enjoined,  continue  its  usurpatfon  of 
corporate  functions  and  its  abase  of  its  cor- 
porate fnocbisea,  thereby  causing  tumults 
and  riots,  so  that  human  life  would  be  en- 
dangered and  tbe  local  officers  of  the  county 
be  unable  to  suppress  tbe  consequent  vio- 
lence; tbat  the  iQcorpontors.  as  well  u  all 
those  thus  ennged  tn  violation  of  the  laws, 
were  nonresidents  of  tbe  state  of  Indiana; 
that  appellant  bad  conspired  with  certain 
persons  named  and  with  others,  whose  names 
were  unknown,  with  the  purpose,  in  the 
event  that  tbe  court  should  issue  such  re- 
straining order,  to  render  tbe  same  nugatory 
by  having  the  prize  fights  conducted  by 
Buch  other  persons;  tbaC  unless  a  receiver 
ahouldalso  beappointed,  the  appellant  would 
falsely  and  fraudulently  assign  its  rights 
and  property  to  said  co-conspirators  or  other 
tblnl  putles.  so  tbat  prize  flchtingand  other 
unlawful  acts  might  still  be  conducted  not- 
withstanding such  order  of  the  court.  Tbe 
prayer  was  for«  dissolution  of  the  incorpo- 
ration, as  having  forfeited  its  franchises, 
and  that  It  be  ousted  therefrom  ;  that  an  in- 
junddoQ  be  issued ;  and  tbat  a  receiver  be 
appointed  to  take  charge  of  tbe  prooerty. 
until  tbe  further  order  of  tbe  court.   'Tbe  re- 
straining order  was  issued  by  the  judge  in 
vacation,  and  wasdiractedeapecially  against 
a  fight  advertised  fen-  the  4th  day  of  Septem- 
ber, beinjr  two  days  after  tbe  issue  of  tbe 
order;  and  tbe  receiver  was  appointed  for 
tbe  property  of  appellant  in  Lake  county, 
belo;  tbe  premises  in  question. 

Tbe  qipoiBtment  of  tbe  receiver  is  aaairned 
SI  error;  and  it  ia  cmtended  by  counsel  tor 
spMllsBt  that  the  court  erred  both  Id  the  ia- 
iulng  of  its  mUmi&lng  order  and  also  in  tiie 
MLR.  A. 
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appointment  of  the  receiver,  for  the  reason 
that  equity  will  not  aid  in  the  punishment 
or  in  uie  prevention  of  crime.  "One  suffi- 
cient reason,  among  tbe  many,"  says  conn- 
sel.  "for  denying  the  jurisdiction  of  equity 
in  this  class  of  cases,  is  tliat  tbe  law  regnrds 
tbe  crimes  charged  as  those  of  tbe  individual 
perpetrators,  and  not  of  tbe  corporation,  and 
tlie  penal  Inws  are  adequate  to  redress  wrongs 
iigainst  society  by  punisbing  tbe  offenders. 
Corpnrattons,  as  such,  have  no  capacity  to 
cuiiimit  the  kind  of  crimes  charged  in  tlie 
information."  In  answer  to  this  may  be 
gi  ven  what  a  great  Engl  ish  judge.  Vice  Chan- 
cellar  Shadwell,  said  when  appealed  to  for  a 
receiver  in  a  case  where  a  corporation  had 
violated  an  injunction:  "Tbe  dlrccton  of 
the  company,  their  agents  and  servants,  can- 
not, on  this  motion,  m  committed  to  prison ; 
but  what  can  be  done  shall  by  me  be  done 
to  repress  this  daring  invasion  of  public 
and  private  rights, — an  invasion  maintained, 
moreover,  in  open  defiance  of  all  law,  au- 
thority, and  Older.  Let  a  sequestration  Is- 
sue." ^f(y-&en.  v.  Qreat  Northern  R.  Ob., 
4  De  O.  &  B.  75,  as  cited  in  9  Redfleld  on 
Railways,  6tb  ed.  418.  \n  Jw^  Redfleld's 
work,  cited  above  (vol.  S,  p.  864),  tiie  au- 
tborsays:  "Injunctions  In  courts  of  equity, 
to  restrain  rnllways  from  ezceediog  the  pow- 
ers of  their  charters,  or  committing  irrepar- 
able injury  to  other  persons  natural  or  arti- 
ficial, have  been  common  for  a  l<wg  time  ia 
England  and  in  this  country."  Lztraordi- 
nary  emergencies  iu  many  cases  call  for  ex- 
traordinary remedies.  In  chapter  29  of  the 
work  from  which  we  have  quoted,  Judjf* 
Retlfleld,  both  in  tbe  text  and  in  the  notes, 
gives  numerous  instances  of  the  interposition 
of  equity  to  prevent  threatened  wrongs  on 
tbe  {MTt  of  corporations.  The  rule  to  be  ob- 
served In  such  cases  is  quoted  at  page  866 
from  Lord  0/ianeetlar  Cottenham :  "That  it 
is  the  duty  of  courts  of  equity  (and  the  same 
Is  true  of  all  courts  and  of  all  institutions) 
to  adapt  its  practice  and  course  of  proceed- 
ings,  as  far  as  possible,  to  tbe  existing  state 
of  MKlety,  and  to  apply  Its  jurisdiction  to 
all  those  new  cases  which,  from  the  progress 
dally  making  In  tbe  affairs  of  men,  must 
continually  arise,  and  not,  from  too  strict 
an  adherence  to  forms  and  rules  established 
under  very  different  circumstancea,  decline 
to  administer  justice  and  to  enforce  'Igl^ta 
for  which  there  is  no  other  remed;  f."  Tay- 
lor V.  Saimon,  4  Hyl.  &  C.  141.  This  rule, 
the  suthor  concludes,  Is  certainly  worthy  of 
one  of  the  ableat,  wisest,  and  best  Judges 
that  ever  administered  the  chancery  law  of 
England  or  America.  In  the  well-considered 
case  of  Atty-Oen.  v,  GhieaQo  AN.  W.  R. 
Co.,  85  Wis.  425,  by  Ohi^  Jvttiee'Ryaxi,  tbat 
eminent  jurist  ouutes  with  approval  from 
Briee's  Ultra  Vires  as  follows:  "Under  many 
circumstances,  the  court  of  chancery  has,  on 
public  grounds,  jurisdiction  to  prevent  cor- 
porations acting  fn  varlouK  ways,  or  contrary 
to  the  Intent  for  which  they  have  been  created. 
The  public,  however,  must  he  represented 
in  all  applications  relating  to  such  matters, 
and  this  IS  done  by  the  Intervention  of  the 
attwney- general.  No  single  person,  whether 
a  member  of  the  corponUion  ca*  not,  Is  able 
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on  his  own  account,  and  of  Ills  own  moUon, 
to  call  upon  tlie  court  to  interfere  for  his 
special  protection.  The  wrong  be  coraplaios 
of  is  not  confined  to  himself.  No  rtgbt  or 
privilege  peculiar  to  himself  fa  vinlAted. 
The  wrongs  iiiQictcd  and  the  Hglita  Invaded 
affect  tlic  public,  and  the  public,  conse- 
quently, must  be  a  party  to  the  proceedings. 
The  occasions  upon  which  the  court  wilt  ex- 
ercise jurisdiction  to  restrain  the  doing  of 
acts  of  this  kiud  seem  to  fall  into  the  three 
following  heads:  (1)  When  a  corporation 
Is  abusiug  powers  given  for  public  purposes  ; 
(2)  or  is  committing  a  breach  of  trust;  ^3) 
or  is  acting  adversely  to  public  policy. "  Ln- 
der  the  third  head,  "  When  any  corporation 
Is  doing  acts  detrimental  to  the  public  wel- 
fare or  hostile  to  public  policy,  the  author 
quotes  from  Atty- Gen.  v.  Great  Northern  R. 
Co.,  where  Kindersley.  F.  0.,  said :  "  When- 
ever Uie  interests  of  the  public  are  damnified 
by  a  company  established  for  any  particular 

{lurpose  by  an  act  of  parliament,  acting  11- 
egally  and  in  contravention  of  the  powers 
eonferred  upon  it,  I  conceive  it  Is  the  func- 
tion of  the  attorney- general  to  protect  the  in- 
terests of  the  public  by  an  information ;  and 
that  when,  in  the  case  ot  an  Injury  to  private 
interests,  it  would  be  competent  for  an  In- 
-dividual  to  apply  for  an  injunction  to  re- 
fltrain  a  company  from  using  its  powers  for 

fiurposes  not  warranted  by  the  act  creating 
t,  it  is  competent  for  the  attorney-geneml,  in 
cases  of  injury  to  public  interests  from  such  a 
«au8e,tofllean  information  foranlDjunction." 
In  the  same  case  the  learne(.1  chief  justice, 
in  criticising  BioelotB  v.  Hartford  Bridge  Co., 
14  Conn.  580,  86  Am.  Dec.  502.  says:  "The 
-court  holds  the  jurisdiction  In  cases  of  pri- 
vate nuisance  and  of  public  nuisance  Inflict- 
ing particular  injury  at  the  suit  of  an  indi- 
vidua),  and  questions  it  at  the  suit  of  the 
■state.  It  is  not  casv  to  comprehend  why  tlie 
remedy  should  avail  against  the  less  evil, 
ftnd  not  against  the  greater;  why  equity 
ehould  interpose  to  restrain  what  affects  one 
person  only,  and  refuse  its  protection  against 
what  affects  all  persons ;  in  the  case  of  a  pub- 
lic nuisance,  restrain  it  at  the  suit  of  one 
-whom  it  especially  aggrieves,  and  refuse  to 
do  so  for  the  public,  wbom  it  equally  ag- 
^ieves. " 

Counsel  for  appellant  says  that  **an  act  Is 
frequently  of  such  a  character  as  to  involve 
not  only  a  breach  of  criminal  law,  hut  also 
«  transgression  of  civil  duty,  and  in  such 
oases  redress  may  be  bad,  not  only  by  the 
state  in  the  form  of  a  criminal  prosecution, 
but  the  one  who  suffers  a  civil  injury  may 
liave  his  action  for  damages.  For  instanco, 
if  one  steal  a  horse,  he  is  subject  to  prosecu- 
tion under  the  criminal  laws  of  the  state,  and 
at  the  same  time,  notwithstanding  that  lia- 
bility, the  individual  who  suffers  the  loss 
lias  a  right  to  prosecute  an  action  against 
the  offender  for  damages ;  and,  in  connection 
with  luch  action,  conditions  may  be  such 
that  the  court  would  enjoin  the  defendant 
-from  disposing  of  his  property  until  judg- 
ment could  be  obtained,  and  even  go  further 
«Dd  appoint  a  receiver  for  the  purpose  of  pre- 
eerving  the  property  in  order  that  the  judg- 
fnent  miicht  be  Mtfsfled.  But  no  one  will 
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contend  that  the  state  could  enjoin  the  cS- 
fender  from  stealing  other  horses."  Counsel 
admit  very  much  here.  It  is  not,  however, 
the  stealing  of  other  horses  that  is  in  ques- 
tion. It  is  quite  enough  to  attend  to  the 
horse  and  to  the  crime  under  consideration. 
Tiie  court  might  certainly  enjoin  the  using 
of  the  iiorse  fur  such  purpose  as  might  affect 
tile  rights  of  the  complaining  party  ;  as,  f<K 
instance,  might  enjoin  the  sale  or  transfer  at 
the  property'to  others.  So  liere,  while  it  ii 
pcrliaps  true  that  the  oommisdloo  of  crime, 
strictly  speaking,  cannot  be  enjoined,  yet 
the  transfer  of  property  for  fraudulent  pur- 
pose's, or  to  evade  the  processes  of  the  court, 
or  to  prevent  the  execution  of  its  deiaees, 
may  be  enjoined.  If  this  corporation  might 
transfer  its  rights,  franchises,  and  property 
to  anotlier  company  or  to  individuals  during 
the  pendency  of  this  action,  and  so  continue 
the  perpetration  of  tlie  acts  complained  of  in 
the  very  face  of  the  court,  ft  would  be  but 
a  mockery  of  justice  to  have  instituted  the 
action  in  the  first  place.  This  is  a  proceed- 
ing against  property,  as  well  as  against  the 
corporation.  The  property  itself  is  criminal, 
and  can  be  used  only  for  criminal  potposea. 
If  there  bo  any  virtue  in  the  qno  watranto 
proceeding,  It  must  result  not  tmly  in  tbt 
dissolution  of  the  corporation,  but  also  in 
the  discontinuance  of  tJie  use  of  its  property 
for  the  evil  parpoaes  to  whieh  it  has  been 
prostituted. 

In  case  the  offender  were  an  ladlTldoal, 
and  the  property  were  personal,  there  coald 
be  no  question  that  it  could  not  be  lawfully 
held  by  the  criminal.  Shall  it  be  said  that 
what  the  state  may  do  in  the  case  of  one  of 
its  own  citizens  Ic  is  powerless  to  do  in  the 
case  of  a  corporate  creature — the  product  of 
its  own  statutes?  In  Siate  v.  Letcit,  134  Ind. 
250,  20  L.  R.  A.  52,  this  court  upheld  a  stat- 
ute making  it  a  misdemeanor  for  any  one  to 
have  in  his  prasesaion  any  gill  net  or  seine, 
except  03  permitted  by  the  statute;  and  nu- 
merous decisions  sustaining  like  statutes 
were  cited.  In  those  cases  the  mere  posses- 
sion of  articles  otherwise  harmless  was  ren- 
dered unlawful  for  the  reason  that  they  mi^ht 
be  used  in  the  oommisaion  of  acta  made  crim- 
inal by  the  Statute.  But  where  the  Articles 
found  In  possession  of  one  arrested  for  crime 
are  themselves  the  instruments  of  such  crime, 
and  made  only  to  be  used  in  violation  of  the 
law.  It  has  always  been  held  that  the  crim- 
inal could  not  lawfully  own  or  pnsseae  them. 
The  right  to  seize  and  hold  tfuch  instruments 
of  crime  is  no  more  doubtful  than  the  ririit 
to  anest  the  criminal  himself.  Accordinglv. 
the  gambler's  outfit,  the  burglar's  tools,  um 
counterfeiter's  dies,  are  seiz^l  wherever  and 
whenever  found.  There  can  be  no  lawful 
possession  or  use  of  such  things  by  any  one 
save  the  officers  of  the  law.  Shall  the  conrts 
be  helpless  in  Jtke  cases  where  the  crimiDsl 
is  a  corporation,  and  where  the  property  used 
as  Uie  Instrument  of  crime  is  real,  and  not 
personal  f  In  Smith  v.  MoDotBai.  148  III.  bl. 
22  L.  K.  A.  898,  which  was  a  case  when  U 
was  sought  to  vacate  a  part  of  a  public  ittcet 
for  the  beueflt  of  a  private  person,  the  court 
held  that  such  attempted  vacation  and  use  of 
the  street  would  oonstitute  a  public  auisaiMe ; 
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and  that  the  public  was  entitled  to  the  speed- 
iest and  most  effective  remedy  to  prevent  the 
threatened  invasion  of  its  rights  ;  and.  there- 
"fore,  that  such  nuisance  might  be  forbidden 
by  iujiiDctioD  at  the  suit  of  tiie  proper  of- 
ficer; citing  Wood.  Nuisances,  §S  7T7-78B; 
Dill.  Mun.  Corp.  520  ;  8  Pom.  Eq.  Jur.  1859, 
and  other  authorities.  Even  where  a  private 
■citizen  brings  an  action  to  prevent  a  public 
■wrong,  from  which  be  would  siifTcr  an  injury 
peculiar  to  himself,  and  not  sustained  by  the 
public  In  general,  an  injunction  may  be 
Awarded  to  prevent  the  commission  of  the 
threatened  crime  ;  and  the  objection  will  not 
tie  heard  that  the  equity  povera  of  the  court 
cannot  be  cmploved  to  nid  in  enforcing  the 
criminal  laws  of  the  state  by  thus  prevent- 
ing crime  about  to  be  committed.  People't 
Qaa  Of.  V.  Tyner,  131  Ind.  277,  16  L.  It.  A. 
448.  "No  authority,"  said  the  court  in  that 
'Case,  "has  been  cited,  and  we  know  of  none, 
•supporting  the  posUlon  of  appellants  that 
the  appellee  !•  not  entitled  to  an  Injunction 
because  the  accumulation  of  nitro  glycerine 
vithio  the  corporate  limits  of  a  town  or  city 
Is  a  crime."  But  counsel  say  that  In  these 
cases  equity  Interposed  for  the  protection  of 
property  rights,  and  not  for  the  prevention 
of  crime.  It  may  be  remarked  that  property 
rights  are  In  question  In  the  case  before  us 
4il80.  Notwithstanding  the  criminal  use  to 
which  the  property  of  appellant  has  hereto- 
-fore  been  put.  It  should,  nevertheless,  be  pre- 
served for  such  final  and  Just  disposition  as 
may  be  decreed  by  the  court.  Moreover, 
«iace  the  incorporators  are  all  nonresidents, 
and  since  thev  own  no  property  but  this  in 
the  state,  the  state  la  Interested  In  Its  preser- 
▼ntton  St  least  to  the  extent  of  the  expenses 
•of  this  suit.  Besides,  though  Reoerally  true, 
it  is  not  absolutely  so,  that  an  injunction  can 
only  issue  to  preserve  mere  property  rights. 
'"There  are  many  adjudged  cafles,"a8saT(lln 
LitUeUm  v.  FriU,  65  Iowa,  488,  64  Am.  Itep. 
19.  **  whldi  expressly  bold  that  the  fact  that 
A  nuisance  is  a  crime,  and  punishable  as  such, 
^oes  not  deprive  equity  of  its  Jurisdiction  to 
Testrain  and  abate  It  bv  iniunction."  See 
also  Tledcman,  Eq.  Juf.  488,  484,  581. 
In  &aU  V.  Saunder;  66  K  H.  89,  18  L.  R. 
A.  646,  the  supreme  court  of  New  Hamp- 
■sblre.  In  a  very  elaborate  and  well-oonsldered 
case,  decided  that  "an  injunction  against  the 
unlawful  use  of  buildings  as  a  nuisance  is 
jiot  beyond  the  jurisdiction  of  equity  on  the 
.ground  that  it  is  in  the  nature  of  a  punish- 
ment  of  a  criminal  offense."  It  will  be  ob- 
served that  this  decision  is  exactly  In  point ; 
the  court  below  having  issued  its  injunction 
against  the  unlawful  use  of  appeHant's 
buildings.  In  both  cases  the  state  sued  by 
Its  proper  officer;  and  property  rights  are  no 
more  in  question  in  one  case  than  in  the 
-other.  In  &tate  t.  Oratoford,  28  Kan.  726, 
43  Am.  Rep.  163,  the  court  said:  "Wbile 
it  is  unquestionably  true  that  the  beeping  of 
the  saloon  in  question  is  a  criminal  offense, 
and  Its  operatloD  involves  the  conunlssion  of 
many  criminal  offenses,  yet  we  cannot  think 
that  these  facta  can  possibly  take  away  any 
«f  the  jurtBdietion  which  courts  of  equity 
jBi^ht  otherwise  ezerolse."  In  lAttletcn  t. 
i'Wxz,  tupra.  It  ms  said:  "One  maintaln- 
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Ing  a  nuisance  may  not  only  be  punished  in 
a  criminal  proceeding,  but  a  civil  action  at 
law,  and  an  action  in  equity  to  restrain  tlie 
nuisance  may  be  prosecuted  against  btm. 
.  .  .  The  defendant,  tq  order  to  succeed 
in  the  defense  that  the  proceeding  by  injunc- 
tion is  an  attempt  to  enforce  a  criminal  law 
by  civil  process,  demands,  in  effect,  that  the 
courts  must  establish  the  principle  that,  be- 
cause the  nuisance  complained  of  is  a  crime, 
it  is  entitled  to  favor  and  protection  in  a 
court  of  equity."  The  main  contention  of 
appellant  is  thus  well  answered  by  the  su- 
preme court  of  Iowa.  There  could  be  so 
doubt  that  under  section  1146,  Rev.  StaL 
1894  (Rev.  Stat.  1881,  g  1181),  an  Informa- 
tion might  be  filed  against  corporations  such 
as  this  where  they  "do  or  omit  acts  which 
amount  to  a  surrender  or  a  forfeiture  of  their 
rights  and  privileges  as  a  corporation,  or 
wliere  they  exercise  powers  not  conferred  by 
law."  Nor  could  there  be  any  doubt  that 
under  section  1886,  Rev.  Stat  1894  (Rev. 
Stat.  1881,  %  1233) ,  a  receiver  might  be  ap- 
pointed when  the  corporation  "has  forfeited 
Its  corporate  rights;"  or  when,  "in  the  dis- 
cretion of  the  court,  or  the  judge  thereof  in 
vacation,  it  may  be  necessary  to  secure  ample 
justice  to  the  parties."  As  soon,  however, 
as  it  appears  that  the  acta  shown  In  the  in- 
formation are  criminal,  the  conclusion  Is  at 
oflce  reached  that  the  criminality  of  the  trans- 
actions throws  a  shield  over  the  culprit,  so 
that  equity  may  not  reach  it.  As  in  the  case 
of  other  criminals,  justice  and  equity  are  the 
veiy  last  things  it  seeks  for. 

Counsel  for  appellee  well  observe  in  this 
connection  that  "It  would  be  monstrous  te 
adjudge  that,  because  sets  constituting  the 
abuse  of  corporate  privileges  are  crimes, 
therefore  the  corporation  may  persist  in  do- 
ing them.  This  would  be  to  encourage  cor- 
porations to  perpetrate  the  gravest  abuses, 
since,  under  such  a  rule,  the  graver  the 
abuse,  the  less  the  power  of  the  civil  brau(A 
of  our  law.  It  comes  with  an  111  grace  from 
a  corporation  to  aver  tiiat,  because  the  abuse 
of  its  corporate  privileges  consists  in  corn- 
mi  ttinir  crime,  civil  remedies  are  unavailing. 
It  would  outrage  common  sense  unspeakably 
to  eive  ear  to  a  corporation  defending  it- 
self against  a  civil  proceeding  by  asserting 
its  own  infamy  and  Insisting  that  redress 
can  only  be  had  under  the  laws  punishing 
crimes."  A  like  conclusion  was  reached  In 
Massachusetts,  in  the  case  of  Garteton  v. 
Rvgg,  149  Mass.  650,  5  L.  R.  A.  198,  the 
language  of  the  court  being :  "The  fact  that 
keeping  a  nuisance  is  a  crime  does  not  de- 
prive a  court  of  equity  of  the  power  to  abate 
the  nuisance."  See  also  Morawetz,  PriT. 
Corp.  g  1048.  As  to  whether  the  premises 
ofappellant  constitute  a  public  nuisance,  we 
may  very  fittingly  borrow  the  following  defi- 
nition from  S(oitf  7.  Oratcford,  supra,  that 
"every  place  where  a  public  statute  is  open- 
ly, publicly,  repeatedly,  continuously,  per-  - 
sistently.  and  intentionally  vlolatea  »  a 
public  nuisance."  The  dmultion  fits  thU 
prlxe-flghting  establishment  most  perfectly ; 
and.  under  the  foregoing  authorities,  we  have 
no  doubt  that  equity  may  interpose  to  re- 
strain Its  further  operation,  even  though  Uia 

Digitized  by  Google 


Irdiuta  Bufbrmb  Coubt. 


acts  charged  In  the  Information  are  criminal. 
And,  if  equity  may  eo  interpose,  certainly  it 
may  make  its  iDterpoaltion  effective.  As 
riiowo  by  the  information,  the  injunction,  if 
issued,  would  not  uf  itself  hare  been  snfB- 
cient  to  restrain  the  nuisance  without  the  aid 
of  the  receivership.  But  equitable  remedies 
must  be  complete.  The  arm  of  equity  is  not 
sliortened,  but  will  reach  out  to  secure  full 
right  in  Uie  premises.  The  receivership  be- 
ins'  therefore  necessary  In  order  to  secure  the 
fun  effect  of  tbe  Injunction,  equity  will  not 
refrain  from  the  appointment  of  a  receiver 
for  such  purpose.  The  receivership  in  this 
f^ase  is  not  necessarily  for  the  sequestration 
aod  sale  of  the  property,  but  only  to  take 
charge  of  the  same  until  the  furtber'order  of 
the  court,  in  aid  of  the  injunction. 

The  circumstances  set  forth  in  the  informa- 
tion that  appellant  pretends  to  hftve  con- 
ducted its  nefarfotu  business  under  provlsiooa 
of  the  voluntary  association  statutes  of  the 
state  scarcely  merit  consideration.  The  coo- 
BtitutloD  puts  its  special  bans  upon  lotteries, 
duels,  and  all  Infamous  crimes,  while  at  the 
•arae  time  It  provides  for  ihe  moral  and  in- 
tellectual Improvement  of  the  people.  A 
statute  which  should  attempt  to  authorize 
prize  fighting  would  most  certainly  be  op 
posed  to  the  spirit  of  the  constitution,  and 
indeed  to  that  of  the  law  itself,  long  since 
defined  to  be  "a  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power  of  estate  com- 
manding what  is  right,  and  prohibiting  what 
fo  wrong. "  The  legislature  had  no  fnientloD 
to  enact  any  such  statute. 

For  the  reason  tlicrcfore,  that  the  informa- 
tion shows  the  premlsee  of  appellant  to  be  a 

riublic  nuisance,  and  also  for  the  reason  that 
t  is  likewise  shown  that  appellant  has  mis- 
used and  abused  its  corporate  frxnchises  and 
privileges,  tbe  court  did  not  err  in  issuing 
uie  restraining  order  and  in  appointing  a  re- 
ceiver, tbe  appointment  of  a  receiver  being 
Deoeasary  to  render  the  restraining  order  ef- 
fective. 

The  judgment  ia  affirmed. 

Hackn^,  J.,  dissenting: 

While  it  would  be  a  pleasure  to  me  to  con- 
cur in  any  opinion  tliat  had  for  its  purpose 
to  stay  the  commission  of  the  numerous  of- 
fenses against  the  criminal  and  civil  lawsof 
the  stale  chiirged  In  the  complaint  against 
the  iippcllaut,  I  rcgiet  that  I  cannot  concur 
in  the  conclusion  that  tbe  equitable  remedy 
of  a  receivership  can  be  invoked  for  that  pur- 
pose. I  do  not  question  the  conclusion  that 
the  writ  of  Injunction  was  pro|>erly  issued. 
That  qaestioD,  however.  Is  not  before  us; 
but,  ii  a  proper  remedy,  it  was  ccrtnlnly  ef- 
fectual to  stay  tbe  employment  of  the  state's 
corporate  franchises  in  the  commission  of 
crime.  If  the  scope  of  the  writ  were  too 
narrow  to  reach  those  who  might  operate  in 
s^ite  of  Its  terms,  a  wider  scope  could  be 
given  it.  If  power  existed  at  all  to  lesue  tbe 
writ.  It  ia  certainly  enough  to  say  that 
equity  will  go  so  far  as  to  hold  tlie  criminal 
while  the  law  punishes  him.  My  doubts 
have  arisen  as  to  the  proposition  tliat  a  re- 
ceiver may  be  appointed, — a  remedy  only 
granted  by  cqaity  In  clear  cases  where  toe 
3«  U  R.  A. 
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rights  and  Interests  of  the  parties  must  suffer 
by  its  denial.  The  office  of  a  receiver,  so  far 
as  my  knowledge  and  observation  have  gone, 
has  always  been  to  preserve  Uie  property  to 
be  received,  held,  or  disposed  of,  for  the 
benefit  of  an  owner,  creditor,  lienor,  lessee, 
or  other  person  interested,  and  not  simply  to 
restrain  the  owner  from  transferring  it  or 
using  it.  Such  holding  of  the  property  is 
but  another  method  of  enjoining.  The  the- 
ory of  the  appellee  Is,  when  reduced  to  ita 
logical  results,  that  equity,  by  iU  remedy  of 
receivership,  will  confiscate  property  used  for 
criminal  purposes.  Indeed,  many  of  the  cita- 
tions of  counsel  and  of  the  majority  opinion 
are  to  the  effect  that  such  taking  Is,  aa  In 
cases  of  confiscation,  of  the  implements  of 
crime.  I  think  it  may  be  safely  said  that  no 
case  can  be  found  where  a  confiscation  was 
under  equitable  authority,  bat  in  eray  in- 
stance It  has  been  authorized  by  ituate. 
Nor  do  I  believe  that  Rev.  Stat.  1894,  g  1S98 
(Rev.  Stat.  1881,  %  1323),  enlarges  tbe  pow- 
ers of  equity  in  this  rvspect.  llie  implica- 
tion must  accompany  this  statutory  proviaion 
that  the  receiver  Is  necnesary  to  preserve  the 
property  for  some  person  having  an  Intenst 
in  it.  I  cannot  roBiat  tbe  conclusimi  that  tta 
true  office  of  a  reoeivnYloes  not  inclade  the 
mere  holding  uf  property  to  stay  the  cominli- 
siou  of  crime. 


William  C.  KEWCOHB.  Appt,, 

V. 

City  of  mDIANAPOLIS  et  oi. 
(  Ind  ) 

1.  A  rtatnte  granting  m  rif^t  or  Iwap— 

ing  »  duty  (^'so  oonfecs  Implioadoa  awmf 
proper  power  for  the  exeretoe  of  tbe  one  or  the 
perf  ormanoe  of  the  other. 

8>  The  provision  ngainst  entabllaUag 
additional  ezecQtlve  or  administra- 
tive departmmta  In  Bev.  Stat  ISH,  i  sau^  ii 
not  violate*!  b7  the  oreatloa  of  a  board  ot  ezwB- 
Iners  to  asoertaln  the  fitness  of  appncaots  for  ot- 
floe  in  dty  depaitmeala  whicb  It  fs  made  tbe  dutj 
of  tbe  mayor  and  heads  of  departmeota  ondsr 
section  8810  to  provide  tor  bj  rules  and  rcml^ 
tf  una  preaorlblng  a  BTslemaUo  method. 

S.  The  creatiaior»  board  of  ttsma^Bon 
la  a  proper  mmmam  fbr  tho  mmrdtam  of 
the  dnty  Imposed  upon  tbe  maror  and  heads 
of  the  departments  of  a  oltr  br  Bev.  Btat.  IM, 
I  SSie,  requiring  to  make  mles  and  racula> 
tiODtfor  presorlUnga  systemaUe  nwtiiodof  a^ 
oertainlog  tbe  fitness  of  appUoanu  tot  appotet- 
ment  and  promotion  in  trilr  departoMnta  wttbeot 
regard  to  poUtloal  oplalom  or  lerrloea. 

(lla7»,lMk) 

APPEAL  by  plaintiff  from  a  Indimeiit  of 
the  Circuit  Court  for  Marion  County  to  fa- 
vor of  defendants  In  an  action  broaght  to  en- 
oio  defendants  from  transferring  theur  appolnt- 
ve  power  to  a  board  of  ezamlcers.  AJtrmti. 

Note.— -As  to  executive  toDOtloo  of  appolntiBMt 
of  ol^en,  see  People  v.  Heodenon  (WjcuS 
A.  TO,  and  oasea  Qltod  tn/MtMCc  tbentOk 
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The  fads  are  stated  in  tbe  oploion. 

Jfr.  WUU&m  V.  Rooker  for  appellant. 

Mmn.  Robert  W.  HoBrid*  and  J.  E. 
8eott»  for  appellees: 

No  question  is  made  as  to  the  validity  of  tbe 
provisions  of  tbe  charter.  They  were  uaques- 
tlonably  wiihio  tbe  power  of  ibe  legislature. 
Wbere  power  to  legislate  exists  the  courts  will 
only  loqaire,  "Has  the  power  been  eierclsedf 

Sutberland,  Btat.  Oonstr.  g  407,  and  cases 
dted;  States.  Ctark$,  54  Mo.  17, 14  Am.  Rep. 
471. 

Where  a  statute  commands  an  act  to  be  done 
It  authorizes  all  that  is  necessary  for  the  per- 
formance of  that  act. 

Sedgw.  Blat.  &  Const.  L.  8d  ed.  p.  eSS; 
Oreen  t.  2iew  York.  2  Hilt.  208. 

When  a  power  isnTen  1^  statute  ev^tliiog 
necessary  to  make  it  effectual  or  requisite  to 
attain  the  end  Is  Implied. 

1  Kent,  Com.  4ft4;  8titfy.  Hari,  1  N.  Y.  80; 
Mitehdl  T.  Majvea,  2  Fla.  694;  Jte  NetigU.  5 
L.  41.  A.  78.  89  Fed.  Rep.  8S8;  Cunningham 
T.  A'eagk,  186  U.  8.  1.  84  L.  ed.  65;  Com.  t. 
Oemyngham,  8tt  Fa.  M;  Withenpoom  t.  Dun- 
imp,  1  McCord,  L.  548. 

Statutes  containing  grants  of  power  are  to 
be  construed  so  as  to  include  tbe  anlbority  to 
do  all  things  Docessary  to  accomplish  the  ob- 
jects for  wbfch  the  power  is  granted. 

PwpU  T.  Bddy,  67  Barb,  m-.  New  York  t. 
Sand;  106  N.  Y.  210;  Sutherland,  Stat 
Consir.     884,  427. 

Whererer  the  provlsiou  of  a  statute  Is  gen- 
eral, everythftig  which  Is  necessary  to  make 
•ocb  provision  etTectunl  is  supplied  by  the  com- 
moQ  law  and  by  implicattoo, 

Sutherland,  StaL  Constr.  887,  428;  6  Ba- 
con. Abr.  860;  Booth  v.  KHelten,  7  Hun,  260; 
Utingtton  t.  BarrU,  11  Weod.  829;  1  Kent, 
Com.  404;  PeopU  r.  Briggt,  60  N.  Y.  668; 
OdtUy.  DeWitt,  68  N.  Y.  048. 

Rules  for  the  oonstrucllon  of  constitutions 
Bay  be  properly  applied  lo  the  construction  of 
tbe  charier  of  a  municipal  corporation. 

mil.  Mun.  Corp.  g  S5. 

Where  a  general  power  is  conferred  or  a  duty 
enjoioed,  ereiy  partlcalaT  power  necewryfor 
the  exercise  or  the  one  or  the  perforoianoe  of 
the  other  la  conferred. 

Cooley.  Const.  Llm.  m.  84;  Dill.  Mun. 
Corp.  %  91;  nifeheock  v.  Oalvaton,  06  U.  8. 
848,  24  L.  ed.  601;  Beach,  Mun.  Corp.  279, 
note  S;  Andtnon  v.  (yOonnor,  98  Ind.  168; 
Dunmn  w.  Zowrsnee  Cbunljr  Contra.  101  lod. 
408:  Miller  v.  Dearborn  Omnia  Qmr$.  66  lod. 
166;  RiOitnond  r  MeOirr,  78  Ind.  197. 

Tbe  duties  of  the  Fo  called  dvil  service  board 
are  purely  mlDisierial  and  in  no  sense  execu- 
tive or  administrative  in  their  charncter. 

Mechrm,  Pub.  Off.  §  667;  Pennington  v, 
Streiffht.  64  lod.  876;  Floumoy  v.  Jeferton- 
HOe.  17  Ind.  160,  79  Am.  Dec.  468;  Bay  v. 
Jeffertonme,  90  Ind.  672. 

Jordsji.  J.,  delivered  the  opinion  of  the 
court : 

Appellant,  as  a  citizen  and  taxpayer  of 
tbe  city  of  Indianapolis,  Instituted  this  ac- 
tion in  tbe  lower  court  for  an  injunction. 
Aa  against  tbe  municipal  corporation  and 
Its  several  ofllclalg.  appellees  herein.  It  was 
aonghb  bj  the  action  to  rajoin  them  from 
«»ri.R.A. 


turning  over  tbeir  official  functions  or  du- 
ties alleged  to  be  incumbent  upon  each  to 
appellees  Denny,  Daniels,  Pickens,  Brown, 
and  White.  It  ia  charged  in  the  complaint 
that  these  last- mentioned  persona  are  assum- 
ing to  act  as  a  pretended  board  of  examia* 
era,  after  the  manner  of  a  "civil  service  com- 
mission," and  are  thereby  Interfering  wltlk 
the  various  departments  of  the  city  in  tht 
dtecharge  of  duties  defined  and  imposed  by 
lav,  by  requiring  the  city  and  Its  properly 
oonstltuted  officers  to  relinquish  to  said  board 
tiie  duty  of  selecting  and  supervising  the 
subordinate  employes  of  said  city ;  and  ap* 
t>ellant  asks  that  tbey  be  restrained  from 
intermeddling  with  the  affairs  of  said  city, 
etc.  The  complaint,  after  describing  tho 
several  departments  of  municipal  govern* 
ment,  and  referring  to  the  duties  of  uie  offi- 
cial heads  thereof,  proceeds  with  the  follow- 
ing averments:  "That  on  the  13th  day  of 
February,  1894,  at  a  meeting  of  the  mayor 
with  the  beads  of  tbe  several  departments, 
rules  and  regulations  were  a<lopted  for  tbe  ap- 
pointment and  promotion  of  the  employes  <rf 
said  city. "  Copies  <A  these  rules  are  filed  ai 
exhibita  therewith.    Considering  tbe  com- 

filaintasan  entirety,  and  It  is  evident  from 
ts  general  scope  and  character  that  it  seeks  to 
assail  the  validity  of  the  action  of  the  mayor 
and  the  beads  of  the  departments  of  the  city 
of  Indlanl^Kl1lB  In  the  adoption  of  the  rulea 
mentltmed  therein,  denominated  "civil  serr- 
Ice  rules,"  for  the  appointment  of  the  em- 
ployes of  the  city,  and  also  the  right  of  tht 
board  of  examiners  created  thereby  to  exer- 
cise any  powers  thereunder.  Tbe  pleading 
proceeds  upon  the  theory  that  there  Is  no 
grant  of  authority,  under  the  city's  charter, 
to  adopt  the  rules  and  regulations  in  ques- 
tion, or  to  create  the  board  of  examlnen. 
A  demurrer  wAs  sustained  to  the  complaint^ 
and  this  is  the  only  error  assigned. 

The  grounds  of  the  contentions  of  appel- 
lant's Teamed  counsel  are  substantially  as 
follows :  "  (1)  That  the  rules  in  controversy 
operate  as  an  unwarranted  abridgment  of  Uie 
powers  of  the  beads  of  departments,  and  re- 
quire them  to  surrender  unto  unauthorized 
and  IrresponBlble  persons  certain  functions 
or  duties  which  the  law  enjoined  upon  these 
olficlals ;  (2)  that  by  the  creation  of  the  board 
of  examiners  there  la  an  attempt  to  establish 
an  independent  executive  or  administrative 
department  of  the  municipal  government,  la 
violation  of  law."  On  tbe  sioe  of  appellees, 
their  learned  counsel  contend:  "That  the 
rules  and  regulations,  under  tbe  charter,  are 
required  to  be  adopted  (and  in  this  case  were) 
by  the  mayor  and  all  of  the  beads  of  the  sev- 
eral departments  (except  that  of  assessment 
and  collection)  acting  together.  That  it  was 
the  legislative  lotentToo  that  when  these  rules 
were  aidopted  they  should  be  paramount  and 
controlling  upon  the  heads  of  these  depart- 
ments. Tliat  it  was  the  object  of  the  legis* 
lature,  when  it  enacted  the  statute  for  the 
government  of  the  city,  to  put  tbe  adminis- 
tration of  its  affairs  upon  a  practical  busi- 
ness basis,  and  thereby  have  the  city  con- 
ducted as  a  business  Institution  Is  operated, 
instead  of  being  run  as  a  political  machine. 
That,  as  aids  to  accomplish  this  purpose^ 
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tliev  eontend  that  It  appenn  to  have  been  the 
legislative. intent  "(1)  to  secure,  so  far  as 
posaible,  uniformity  in  tbe  nielliods  of  ad- 
ministering  the  atliilrs  of  tbc  ecTeral  city 
deparinieiitfi,  by  substituting  for  llie  indivitf- 
ual  will  Biid  caprice  of  t)te  severnl  beads  of 
departments,  rules  and  regulations  adopted 
by  alt  acting  together,  and  representing  tbeir 
collective  judgment;  (2)  to  make  business 
capacity,  instead  of  political  activity,  the 
prime  quallflcation  for  place  among  tbe  serv- 
ants of  tbe  city  ;  (8)  to  require  tbe  adopting 
of  a  systematic  tnclhxi,  which  should  be 
common  to  all  departments  of  the  city  gov- 
ernment (except  one),  for  ascertaining  the 
comparative  fitness  of  all  applicants  fur  of- 
fice position,  and  promotion,  and  of  select- 
ing, appointing,  and  promoting  those  found 
to  be  best  fitted,  .  .  .  without  regard  to 
political  oplulonB  or  services ;  (4)  that  these 
rules  and  regulations,  when  adopted,  should 
be  paramount  to  any  rules  and  regulntions 
which  might  be  adopted  by  tbe  lieiuls  of  de- 
partments for  the  government  of  thuir  own 
suburdinates.  and  should  control  the  individ- 
ual action  of  the  bends  of  departments." 

In  order  to  determino  tlie  questions  pre- 
sented by  this  appeal  it  will  be  neceastiry  to 
examtneand  consider  the  scope  and  character 
of  the  series  of  rules  and  regulations  in  con- 
troversy as  they  are  presented  by  the  record, 
and  which  are  alleged  to  have  lieen  adopted 
by  tbe  mayor  and  tbc  several  heads  of  de])iirt- 
ments.  Rules  1  and  2 are  as  follows  :  "  Rule 
1.  Tbe  mayor  shall  appoint  from  among  the 
officers  or  tbe  employes  of  the  city  two  per- 
BODS,  and  two  Other  residents  of  Indianapolis, 
not  connected  with  the  city  service,  who.  to- 
gether with  the  mayor,  as  ex  officio  chairman, 
shall  constitute  tbe  'iioard  of  Examiners.' 
AH  such  persons  shall  serve  without  pay. 
Not  more  than  three  members  of  said  board 
■hall  be  of  the  same  political  party.  Three 
members  of  such  buanl  skill  constitute  a 

?uorum.  The  board  shall  elect  a  secretary 
either  of  lis  own  number  or  otherwise), 
who  shall  keep  records  of  all  its  proceed- 
ings, which  records  shall  be  open  to  the  in- 
spection of  the  public.  Tliis  hoard  shall 
conduct  by  themselves  or  by  their  appointees 
all  examinations  held  under  these  rej;ula- 
tions,  to  ascerlalD  tbe  comparative  fitness  of 
applicants  for  position  and  promotion.  The 
secretary  of  the  board  shall  also  keep  all 
necessary  reconls  of  applicants,  their  exam- 
InAtioDsand  standings,  and  a  complete  record 
of  all  persons  employed  in  tbe  several  de- 
partments, and  of  all  sppointmeuta,  promo- 
tions, dismissals,  resignations  and  changes 
of  any  sort  therein.  Rule  2.  For  the  pur- 
pose of  'ascertaining  tbc  comparative  fitness 
of  applicants  for  enrployment,  and  of  select- 
ing and  appointing  those  found  to  be  best 
fitted,  without  regard  to  political  opinions 
or  services,'  the  board  of  examiners  will 
designate  qualified  persons  (either  from  their 
own  number  or  otherwise)  to  conduct  exam- 
foations.  and  may  at  any  time  substitute  an- 
other [lerson  Id  place  of  any  one  so  selected. 
Whenever  the  qualifications  required  for  a 
position  are  such  as  that  assistance  from  ex- 
perts in  conductinjE  the  examinations  is  de- 
sirable, SUCH  experts  maj  be  dasignatod  to 
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aid  the  exnmining  board,  and  so  far  as  prve- 
licnble  such  experts  shall  he  persons  em- 
ployed in  tbe  department  to  which  tlu-  appli- 
cant Becks  admission."  Rule  S  classifies  tbe 
offices  and  places  to  be  filled  thercuuder.  and 
this  classification  embraces  all  the  subordi- 
nate employes  of  the  city.  No.  4  defines  tbe 
qualification  of  applicants  for  positions;  3 
relates  to  the  manner  of  making  appl  ications ; 
6  applies  to  the  character  of  cxuminatiuns  of 
applicants  ;  rule  7  refers  to  tbe  marking  and 
gniding  of  applicants  upon  examination;  8 
defines  tbe  duty  of  a  city  official  in  tbe  ap- 
pointment of  an  employ^.  The  ninth  rule 
is  as  follows:  "Rule  9.  No  persons  shall 
be  appointed  to  any  position,  or  ^iven  any 
employment.  In  which  an  examination  is 
requited,  or  in  which  the  appointment  ia 
made  by  promotion,  or  iu  any  other  maoDer 
herein  described,  except,  in  cases  of  emer- 
gency, for  not  more  than  thirty  days;  and 
no  person  specially  appointed  shall  be  reap- 
pointed after  said  thirty  days,  except  by  ex- 
amination and  promotion.  If  there  be  no 
more  names  upon  tbe  eligible  list  when  such 
appointment  is  required  to  be  made,  a  new 
examination  shail  l>e  held  with  all  possible 
dispatch.  Every  original  appointment  mad« 
after  examination  sliiill  be  for  a  probiitionai^ 
period  of  two  months,  at  the  end  of  whi<^ 
time,  if  the  conduct  and  cnpacity  of  tlie  per- 
son appointed  he  found  satis  fact  ury.  the  pro- 
bntioner  shall  be  absolutely  appointed,  but 
otherwise  he  shall  be  deemed  out  of  the  serv- 
ice. The  olTicer  under  whom  the  probationer 
shall  serve  shall  carefully  observe  the  value 
of  the  service  rendered,  and  report  tbe  fact 
to  the  secretary  of  the  board  of  examiners, 
together  with  his  conclusion  at  tbe  end  of 
the  probationary  term.  Every  person  or 
board  having  power  of  appointnuut  shall, 
within  ten  days,  notify  the  secretary  of  tbe 
board  of  examiners  of  the  name  and  place  of 
residence  of  any  person  appointed  or  rejected, 
and  of  the  transfer,  pruiuotioii,  resignation, 
removal,  discharge,  or  death  of  the  persons 
serving  under  liim,  with  the  date  thereof. 
Transfers  with  the  classified  service  may  be 
made  without  examination  from  a  position 
in  one  department  to  a  similar  position  in  an- 
other department,  provided  that  no  employ^ 
shall  be  transfcrrctl  from  any  position  or  em- 
ployment fur  which  no  examination  was  re- 
quired to  one  for  which  an  examination  ia 
required.  The  hoard  of  examiners  may,  in 
Its  discretion,  order  examinations  for  promo- 
tions from  classes  of  the  lower  grade  to  classes- 
of  a  higher  grade."  Rule  10  provides  for  tlie 
registration  of  appllcantB,  and  11  provide* 
that  no  person  shall  defeat  or  obstruct  any 
person  In  respect  to  his  right  of  examina- 
tions, etc. 

The  question  involved  in  the  case  at  bar 
relative  to  the  validity  of  these  rules  and  reg- 
ulations requires  an  examination  of  the  statu- 
tory provisions  under  which  tbe  appellees 
claim  that  tlie  several  offlclels  of  the  city  de- 
nominated "Heads  of  Departments"  had  the 
power,  when  convened  in  a  body,  to  adopt 
them.  At  the  time  of  the  adoption  thereof 
by  this  body,  called  by  counsel  "The  Cab- 
inet, "  the  city  of  Indianapolis  was  managing 
Its  mnnicipal  affaiTS  and  opoatlng  under  ■» 
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act  of  the  leglalatare  approred  March  6, 1891, 
entitled  "An  act  ccmcemiQe  the  incorpora- 
tion and  govenimeat  of  citres  having  more 
than  one  huodrcd  thousand  population."  etc. 
(Acts  1801,  p.  137).  Section  45  of  this  Act, 
beinf;  section  3816,  Her.  Stat.  1894,  in  part  is 
as  follows:  "Bee  45.  It  shall  be  the  duty 
of  the  mayor  ...  to  call  together  the 
hends  of  departments,  except  of  asscBsmeiit 
and  collection,  for  consultation  and  advice 
upon  the  nfTnirs  of  the  city  at  least  once  a 
moHtb,  and  to  call  on  the  heads  of  all  de- 

fiartmentB  for  reports  from  the  same,  which 
t  shall  be  their 'duty  to  prepare  and  sub- 
mit in  wriLing.  Records  shall  be  kept  of 
such  meetiii}<;s  above  provided  for;  and  rules 
and  regulations  shall  oe  adopted  thereat  for 
the  admiuiairation  of  the  affairs  of  the  city 
departments,  not  inconsistent  with  anv  lavr 
OT  ordinance,  which  regulations  shall'pre- 
■erlbe  a  common  and  systematic  method  of 
ascertnlning  the  comparative  fitness  of  appli- 
cants for  omce.  position,  and  promotion,  and 
of  selecting,  appointing,  and  promoting  those 
found  to  be  best  fitted,  except  lii  the  di'part- 
nent  of  public  safety,  without  regard  to  po- 
litical dpinions  or  services."  Section  48,  be- 
ing sectioa  8819,  Rev.  Stat.  1894.  in  part  Is 
as  follows:  "Sec.  48.  The  following  exec- 
utive departments  are  hereby  established  in 
such  city:  (a)  Department  of  finance,  (b) 
Departmeot  of  law.  (c)  Department  of  pub- 
lic works,  (d)  Department  of  public  safety, 
(e)  Depiirtment  of  assessment  and  collection. 
<f)  Department  of  public  health  and  chari- 
ties. No  other  executive  or  administrative 
departments  sliall  be  established  insuchclt^. 
Subonlinate  officers  and  employes  not  herein 
provided  for  shall  be  appointed  by  the  hrarls 
of  departments.  £ach  department  shall  have 
power  to  prescribe  rules  and  regulations  not 
inconsistent  with  any  statute  or  onllnance, 
or  regulation  establiishcd  pursuant  to  section 
45  of  this  Act,  for  its  own  government,  reg- 
ulating the  condtict  of  itsoMccrs,  clerks,  and 
employes  iu  the  distribution  and  performance 
of  its  business,  and  preservation  of  books, 
records,  papers,  and  property  under  Its  con- 
trol. .  .  .  All  ofncial  business  of  the  sev- 
eral departments  dial  I  be  trnnsiicted  at  tlie 
oftlcea  tliereof,  and  a  continuous  record  or 
minute  sliall  be  kept  at  said  ofHces  respect- 
ively of  such  business.  The  officer  or  ofQcers 
at  the  head  of  any  department  may  appoint 
and  remove  any  of  his  or  their  clerks  or  as- 
sistants, subject  to  any  regulations  adopted 
pursuant  to  section  45  of  this  Act.    .  . 

The  authorities  cited  by  counsel  for  appel- 
lant in  support  of  his  contentions  "are  few 
and  far  between.  *  No  qnestion  seems  to  be 
raised  as  to  the  right  of  the  legislature  to 
authorize  the  adoption  of  these  rules,  and 
we  think  that  no  reasonable  objections  can  be 
urged  or  Interposed  agalnit  this  legislative 
gmnt  of  power  to  the  municipal  autuorttles. 
Tiie  question  relative  to  the  political  policy 
or  wisdom  of  the  legislature  in  granting  this 
power,  or  as  to  the  propriety  or  necessity  of 
the  "mayor's  cabinet"  in  carrying  the  same 
into  effect  by  adopting  these  "civil  service 
rules,"  Is  of  no  concern  to  this  court,  and  a 
matter  orer  which  It  has  no  control.  The  ex- 
pediency or  Inexpedlenoy  of  the  action  upon 
as  L.R  A. 


the  part  of  this  municipal  body  in  the  adop- 
tion of  these  regulations  by  the  methods  or 
means  designated,  by  which  the  fitness  of 
persons  who  apply  for  office  or  position  In 
the  public  service  may  be  ascertained,  and 
whereby  the  services  of  tliose  best  fitted  may 
be  secured  without  regard  to  political  opin- 
ions or  party  fealty,  is  a  queetioo  to  be  de- 
termined solely  by  the  body  invested  with 
the  authority  by  the  statute  for  the  adoption 
of  the  rules  in  coatroveray.  Recurring  again 
to  the  cardinal  points  In  Issue,  can  the  con- 
tentions of  the  appellant  that  these  rules  op- 
erate as  an  unwarranted  abridgment  of  the 
rights  of  the  heads  of  tiie  several  departments 
of  the  city's  government,  and  as  a  surrender 
of  functions  which,-  under  the  charter,  de- 
volved upon  them,  and  also  that  the  board 
of  examiners,  created  by  rule  1,  constituted 
an  Independent  department  in  violation  of 
law,  be  sustained?  It  appears  from  section 
45  of  the  charter  that  the  duty  of  convening 
the  heads  of  the  departments,  except  that  of 
assessment  and  collection,  is  enjoined  upon 
the  mayor,  and  that  rules  and  regulations 
shall  be  adopted  by  these  several  ofQcial  heads 
when  so  convened  for  the  administration  of 
the  affairs  of  the  city  departments,  not  In- 
consistent with  any  law  or  oidiuance,  which 
regulations  sliall  prescribe  a  common  and 
systematic  method  of  osccitaining  the  com- 
•parative  fitness  of  applicants  for  ollice,  posi- 
tion, and  promotion,  and  of  selecting,  ap- 
pointing, and  promoting  those  fouid  to  be 
best  fitted,  except  in  the  department  of  pub 
He  sjifety,  without  regard  to  political  opin- 
ions or  services.  By  section  48  the  depart- 
ments therein  mentioned  are  established,  and 
all  other  executive  or  administrative  depnrt- 
menta  are  prohibited.  This  section  further 
provides  that  "each  department  shall  have 
power  to  prescribe  rules  and  regulations  not 
inconsistent  with  any  statute  or  ordinance  or 
regulations  established  pursuant  to  section  4fh 
of  this  Act.  .  ,  .  The  officer  or  officers 
at  the  head  of  any  department  may  appoint 
and  remove  any  of  bis  clerks  or  assistants, 
subject  to  any  regulations  adopted  pursuant 
to  section  45  of  the  Act,"  etc.  This  power 
to  enact  rules  and  regulations  to  carry  out  the 
legislative  purpose  is  expresslv  given  and 
recognized  by  the  provisions  of  the  sections 
to  which  we  have  herein  referred.  Hence, 
being  clothed  with  this  power,  the  inquiry 
arises.  Did  this  body,  composed  of  the  heads 
of  the  departments  in  question,  properly 
exercise  it  by  employing  the  means  which 
It  did  for  carrying  It  into  effeott  When  a 
statute  grants  a  right  or  Imposes  a  duty,  it 
also  confers  by  implication  every  particular 
power  necessary  for  the  exercise  of  the  one 
or  the  performance  of  the  other.  Bishop, 
Stat.  Crimes,  %  187 ;  Sutherland,  Stat.  Constr. 

428,  531;  1  Kent,  Com.  404;  Fkld  v. 
People,  8  111.  79;  dtief  v.  Bart,  1  N.  T.  80; 
A'ae  York  t.  Sandi,  105  N.  Y.  210.  But  it 
is  also  elementary  that  whm  the  statute  glvee 
or  provides  the  means  for  the  exercise  of  the 
power,  those  means,  and  no  other,  must  be 
employed.  The  charter  or  statute  by  which 
a  municipal  corporation  is  created  or  gov- 
erned is  Its  organic  law.  Dill.  Mun.  Corp. 
%  89.   Theiefoie  the  ntlet  applicable  to  tb» 
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InterpretatiOD  of  coostltntloni  may  be  prop- 
erly considered  In  the  coutruction  of  a  mu- 
nicipal charter.  Id  Judge  Oooley'a  work  on 
CoDStituttoDRl  Llmitatiooi,  at  star  pages  88 
and  94,  it  is  said:  "That  where  a  general 
power  is  conferred,  or  diity  enjoined,  every 
particular  power  necessary  for  the  exercise 
of  the  one  or  the  oeilormance  of  the  other  ia 
conferred.  .  .  Under  every  constitu- 
tion, Implication  must  be  resorted  to  In  or- 
der to  carry  out  the  genera]  grant  of  power. 
A  c-mstitutiou  cannot,  from  its  very  nature, 
enter  into  a  minute  specification  of  all  the 
minor  powers  naturally  and  obviously  in- 
cluded in  and  flowing  from  the  great  and  Im- 

rortant  ooeB  which  are  ezpreasly  granted. 
t  Ib  therefore  established  as  a  general  rule 
that  when  a  constltutioa  gives  a  general 
power,  or  enjoins  a  duty,  it  also  gives  by 
implication  every  particular  power  necessary 
for  the  exercise  of  the  one  or  the  enjoyment 
of  the  other."  The  principle  involvmoy  the 
manner  in  which  the  power  granted  by  sec- 
tion 46,  tupra,  was  exercised  by  and  through 
tbe  means  and  agencies  provided  by  the  rules 
ud  regulations  in  controversy  Is  admirably 
and  clearly  stated  by  Juc^  Dillon,  as  fol- 
lows :  "  It  has  long  l>cen  an  establ  Ished  prtn- 
ciple  In  the  laws  of  [municipal]  corporations 
that  they  may  exercise  all  the  powers  with- 
in the  fair  intent  and  purpose  of  their  crea- 
tion which  are  reasonably  proper  to  give  ef- 
fect to  powers  expressly  granted.  In  doing 
this  they  must  (unless  restricted  in  this  re- 
spect) have  a  choice  of  means  adapted  to 
ends,  and  are  not  to  be  confined  to  any  one 
mode  of  operation."  Dill.  Mun.  Corp.  g  91. 
In  section  94  of  this  work,  it  Is  further  said : 
"Power  to  do  an  act  la  ofteo  conferred  upon 
muoioipal  corporatlmis  In  general  terms, 
without  being  accompanied  by  any  prescribed 
mode  of  exercising  H.  In  such  cases  the 
common  'Council  or  governing  body  neces- 
sarily have,  to  a  greater  or  less  extent,  a 
discretion  aa  to  the  manner  In  which  .the 

Kwer  shall  be  used.  This  discretion  cannot 
judicially  interfered  with  ax  questioned, 
except  where  the  power  la  exceeded,  or  fraud 
Imputed  or  shown,  or  there  Is  a  manifest 
Invasion  of  private  rights."  The  follow- 
ing authorities  also  support  tbe  principles 
above  enunciated :  Miuer  v.  Dearborn  County 
Comrt.  00  Ind,  162;  Richmond  v.  MeOirr, 
78  Ind.  193 ;  Andenon  v.  0'  Conner,  98  Ind. 
168;  Duncan  v.  Lawrence  Ckmnty  Otmrt.  101 
Ind.  408 ;  Bitcheock  T.  OalwMion,  90  U.  S. 
848,  34  L.  ed.  601.  As  we  have  seen,  the 
charter  expressly  gave  this  power  to  adopt 
rules  and  regulations  In  general  terms,  with- 
out being  accompanied  by  any  prescribed 
means  or  mode  to  be  provided  by  the  regu- 
lations or  rules  that  shall  be  adopted  for  tlie 

f'urpose  of  carrying  out  tbe  power  so  granted, 
t  was  clearly,  we  thinki  the  legislative  in- 
tent that  the  governing  body  (being  in  this 
case  composed  of  the  heads  of  the  several  de- 

finrtments)  vested  with  the  right  or  power 
n  question  should  be  clothed  wiUi  a  reason- 
able discretion  as  to  tbe  medium,  agency, 
or  means  to  be  employed  or  provided  to  give 
effect  to  the  provisions  of  the  law.  This 
being  true,  the  rule  stated  by  Judge  Dillon, 
that  this  discretion  will  not  be  interfered 
with  or  called  in  question  by  the  courts,  ex- 


cept where  the  power  b  exceeded,  or  fimud 
Imputed  or  shown,  or  In  case  there  Is  a  man- 
ifest Invasion  of  private  rights,  must  control. 
It  cannot,  in  reason,  be  said  that  creatine  tbe 
board  of  examiners,  which  was  but  a  medium 
or  agency  through  which  the  comparative 
fitness  of  applicants  for  position  or  promo- 
tion might  be  aaoertained,  was  an  attempt 
to  eBtabiish  an  independent  executive  or  ad- 
ministrative department.  In  violation  of  the 
prohibition  In  section  48  of  the  Statute;  or 
that  by  the  adoption  of  these  rules  by  this 
body  ft  so  exceeded  Its  power,  or  violated 
any  law,  as  to  give  appelllmt  any  legal  or 
equitable  grounds  for  complaint.  We  dis- 
cover nothing  in  the  rules  and  regulatlooa 
whlcdi  tends  to  deprive  the  municipal  offi- 
cials of  any  right  or  power  slveu  to  thera 
by  law.  The  right  of  making'appolntments, 
conferred  upon  the  several  heads  of  the  de- 
partmeota  by  the  charter,  is  by  section  48 
thereof  expressly  made  subject  to  any  regu- 
lations adopted  pursuant  to  section  45  of  the 
same  act  The  evident  object  of  tbe  legis- 
lature, as  it  appears  from  the  words  em- 
ployed, namely,  "appointing  and  promoting 
those  found  to  be  best  fitted,  without  regard 
to  political  opinionsoreervlces,"  was  tomake 
the  fitness  of  tlie  applicant  the  teat  or  basis 
in  support  of  his  claim  to  the  place  or  pro- 
motion desired,  regardless  of  his  political 
opinions  or  party  services.  It  foUowa  that 
the  contentions  of  appellant  have  no  auppoit 
in  law,  and  conscKiuently  cannot  be  ana- 
tained.  The  case  oi  Bemamin  v.  Webtter, 
100  Ind.  IS,  cited  and  relied  upon  by  appel- 
lant as  controlling  in  this  cause,  has  no  ap- 

filication  under  the  ^ta  as  they  exist  bere- 
D.  The  question  Involved  In  ttiat  case  was 
as  to  the  power  of  the  city  of  lodianapolia, 
under  the  law  by  which  it  was  then  gov- 
erned, to  create  a  Are  board,  and  clothe  it 
with  powers  and  duties  granted  by  the  stat- 
ute to  and  Imposed  upon  other  city  officials. 
This  court,  on  page  19  of  the  opinion,  said : 
"  In  creating  the  m  board,  and  prescribing 
the  powers  and  dnties  of  such  board,  these 
ordinances  certainly  contravened  the  express 
provisions  and  the  clear  implications  of  the 
statutes  under  which  tbe  city  was  and  la  in- 
corporated. Tbe  creation  of  tbe  fire  board 
was  wholly  unauthorized  by  the  statute,  and 
It  was  Impliedly  forbidden  thereby.  Pow- 
en  and  duties  were  attempted  to  be  given  to 
such  board,  some  of  which  the  statute  im- 
posed upon  the  commm  council  as  a  body, 
and  some  were  the  plain  statutory  duties  of 
the  <^lef  engineer  of  the  fire  department.' 
It  is  further  claimed  by  appellant  that,  un- 
less the  court  will  interpose  and  restrain  the 
city  authorities,  expenses  will  be  incurred 
by  the  board  of  examiners  for  dole  hln^ 
stationery,  etc.  Aithepowerexlats'tooreate 
this  board  and  enforce  these  rules,  It  Inci- 
dentally resulto  that  the  power  also  exlsta  to 
incur  necessary  and  reasonable  expenses,  tat 
which  the  city  will  be  liable.  The  facto 
alleged  In  tbe  complaint  do  not  entitle  ap- 
pellant to  any  relln,  legal  or  equitable,  and 
the  court  did  not  err  in  auatftlning  tbn  de- 
murrer. 
Judgment  e^firmei,  wUh  essCiL 
All  concur. 
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EllM  OABB,  4n)<** 

OotaTiiis  COKE,  8ecret«7  of  State. 

(  Jf.a-  » 

Fraud  In  proenrinir  the  enrollment'of  & 
bill  and  the  alciwtiire  thereto  bj  the 
praldeat  of  (bs  woata  and  tbe  §peakw  of  the 
bODWOf  repRsentrntlvei,  butwhleb  ta  od  its  tAoe 
reffulu  aod  In  due  form,  glvtm  tbe  courts  no 
power  to  order  Its  removal  (n»n  the  fUes  of  tbe 
•eoretarr  of  state,  or  to  enJolD  blm  from  detlv- 
urtas  a  00P7  to  the  publlo  prloter,  but  the  rem- 
edy U  any  to  with  the  legislature. 

iAvtry  and  Clarh,  JJ.,  diaenU 

am.) 

APPEAL  by  plalDtifl  from  a  judfrment  of 
the  Supertor  Court  for  Wake  Couoty  de- 
eyiogto  him  a  writ  of  maodamuBto  compel 
defeodaat  to  strike  from  the  files  of  bit  office  a 
oaitalD  Un  the  oerttOcatiuii  of  which  as  a 
law  were  alleged  to  ban  been  frauduleoUy 
imcured.  Affirmed. 
Tbe  facts  are  stated  Id  tbe  opioion. 
Meaan.  F.  H.  Bnsbee  aod  Orahmm, 
Boome  A  Boone  for  appellant. 

Meun.  J.  B.  Batehelor  aud  Aredstead 
4mmm  1m  appellee. 

Faireleth,  Oh.  J.,  deltrered  the  opiDlim 
of  t^e  court : 

Tbe  plaiDtiff,  as  a  citizen  aod  taxpayer  of 
the  state,  brings  this  action  against  ^e  de- 
fendant, as  secretaiT  of  state,  who.  by  Tirtue 
of  his  office,  la  the  costodlan  of  all  acts 
passed  by  the  legislature,  or  which  purport 
to  have  oecoi  paiied,  whose  duty  it  is  to  de- 
liver certified  copies  of  mid  acts  to  the  pub- 
lic printer  for  publication.  The  prayer  Is 
that  the  defendant  show  causp  why  a  peremp- 
tory mandamus  shall  not  Issue  to  compel  him 
to  remove  the  act  in  coDstderatloa  from  his 
flies,  and  why  he  should  not  be  enjoined  from 
delivering  a  certiOed  oopj  of  Uie  same  to  tbe 
public  pnQter.  An  act  to  regulate  asaign- 
ments  and  other  conveyancee  of  like  nature 
in  North  Carolina,  ratified  March  18,  180S, 
Is  tbe  one  under  consideration.  The  com- 
plaint alleges  that  the  act  was  signed  by  the 

E resident  of  the  senate  and  the  speaker  of  the 
oose  of  representatives  on  the  said  18th  of 
March,  in  the  presence  of  each  house,  and 
purports  to  have  been  ratified  upon  that  day ; 
that,  upon  information  and  belief,  the  act 
did  not  iKcome  law  according  to  the  consti- 
tution of  the  state;  that  tbe  journals  of  both 
houses  show  that  it  was  not  read  three  times 
in  either :  that  it  was  never  read  in  tixe  sen- 
ate, and  was  tabled  in  the  house  on  Its  second 
reading;  and  that  by  some  unknown  fraud- 


Non— The  above  case  Is  one  of  first  Impression 
en  far  as  It  Involves  tbe  aucstloa  of  the  effect  of 
fraud  or  fOTRerr  upotf  a  statute  slffued  and  en- 
rolled tn  proper  form,  but  never  passed  In  tbat 
form  hr  rotes  of  the  tofftelatOTS.  As  to  the  oon- 
duslveuenof  an  enrolled  billlDBeiKfal,seeBtate 
▼.  Jones  (Wash.)  KTa.  B.A.  840L 
98  L.  it  A. 


8Ge  also  43  L.  II.  A.  678. 


nlent  means  the  bill  was  enrolled  by  some 

Eerson,  unknown  to  the  plaintiff,  and  signed 
y  the  nld  prealdent  and  speaker  by  mis- 
tak».  The  defsndant  answered,  denying  the 
material  allegations.  At  the  bearing  the  de- 
fendant moved  to  dismiss  the  action  on  the 
ground  that  tbe  court  had  no  jurisdiction  to 
grant  the  relief  prayed  for  by  the  plaintiff. 
The  motion  was  heard,  and  his  honcv  dia- 
misaed  the  aotlon  for  want  of  Jarlsdiction  to 
grant  the  relief  oo  tbe  groona  that  the  court 
cannot  go  behind  the  ratification  of  the  act 
as  the  same  appeared  in  the  office  of  tlie  secie- 
tary  of  state.  With  the  act  before  ns,  on  iti 
face  regular  and  In  due  form,  ratlBed  by  the 
genuine  signatures  of  tbe  president  of  tbe 
senate  and  speaker  of  the  house,  the  question 
Is  presented :  Can  the  court,  as  a  co-ordin- 
ate brandi  of  tho  government,  look  behind 
this  record,  and  Investlgatfi  by  Inquiir  and 
proof  the  manner  In  which  this  record  was 
established  by  the  legislative  branch  of  the 
government,  for  any  of  tbe  causes  alleged  in 
the  coraplaintT  It  maybe  stated  in  tbe  out- 
set that  it  Is  an  Important  question,  and  one 
that  has  not  been  heretodve  preaented  dl- 
rectlv  to  this  conrt.  The  court  cannot  be 
blind  to  the  consequences  that  will  flow  from 
a  decision  either  way.  On  the  one  band,  If 
we  cannot  look  behind  the  record,  tben  paid 
and  corrupt  men,  lobbyists,  and  other  in- 
terested ones  in  and  around  the  legislative 
halls,  will  feel  mm  confident  and  safer  in 
their  disreputable  work.  On  tbe  other  hand, 
If  we  can  open  tbe  door,  and  permit  every 
act  of  the  legislature  to  be  inquired  into,  be- 
hind the  record,  for  any  of  the  causes  alleged 
In  the  complaint,  then  the  state  will  be 

Slagued  with  all  the  evils  of  a  veritable  Pan- 
ora's  box.  By  an  examination  of  the  de- 
cisions of  the  courts  of  the  different  states, 
we  find  some  diversity  among  the  decisions 
and  the  opinions  of  eminent  jurists.  Those 
courts  holding  tbe  affirmative  of  the  question 
as  a  rule  have  done  so  by  reason  of  some  pro- 
vision in  their  state  constitutions,  or  some 
pre-existing  statutes.  In  one  or  more  states 
tbe  negative  was  held,  uid,  after  a  change  In 
their  constitutions,  the  reverse  was  held  by 
reascm  of  some  new  clause  In  tbe  organic 
law.  We  find  In  no  state  constitution  the 
exact  wordiness  it  Is  Incurs.  Weue  there- 
fore left  to  reason  with  ourselves,  and  con- 
strue the  true  meaning  of  our  organic  law, 
aided  by  the  twst  authorities  at  our  command. 

Let  it  now  be  nnderitood  that  It  Is  not  a 
question  of  fraud  or  wrongdoing  In  the  leg- 
islative halls,  as  alleged  In  the  complain^ 
with  which  we  are  confronted,  but  simplv  a 
question  of  power.  It  cannot  be  said  that 
this  court,  from  its  origin  until  now,  has 
ever  failed  to  lay  its  hands  upon  fraud  or 
any  wrongdoing,  whenever  authorized  by 
law  and  requested  to  do  so.  If  crimes  are 
perpetrated  In  legislation,  the  authors  are 
liable,  and  can  be  punished  as  other  violators 
of  the  law;  and  possibly  a  reasonable  and 
honest  effort  by  the  proper  authorities  would 
bring  to  Ugbt  the  anthors  of  tbe  wrong,  if 
any  bas  been  Aooa.  There  Is  now  before  the 
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conrt  In  this  proceeding  no  one  who  Is  In  the 
slightest  degree  alleged  or  supposed  to  be 
connected  with  wrongdoing  in  this  matter. 
60,  then,  ive  are  considering  a  question  of 
power,  and  not  of  investigaiion  behind  the 
record  of  a  co  ordinate  branch  of  the  state 

Sovernment.  Our  constitution  (art,  3,  g  16) 
eclares  that  "each  house  shall  keep  a  jour- 
nal of  its  prooeedlngt  which  shall  be  prioted 
and  made  public  I mmed lately  after  the  ad- 
journment of  the  general  assembly ;"  and  in 
section  28:  "All  "bills  and  resolutions  of  a 
legislative  nature  shall  be  read  three  times 
In  each  house  before  they  pass  into  laws ;  and 
■hall  be  signed  by  the  presiding  officers  of 
both  honses."  What  shall  be  the  entries  on 
tiie  Journals  la  not  Indicated  by  the  constl 
tutioD,  except  as  above.  It  is  the  province 
and  duty  of  the  court  to  construe  and  in- 
terpret legislative  acts,  and  see  If  they  disre- 
gard or  violate  any  provision  of  the  consti- 
tution, and,  if  so  found,  to  declare  them 
invalid,  and  this  is  done  upon  the  (ace  of  the 
act  Itself.  Bevond  this  duty  arises  the  aaes- 
tion  of  power  In  the  court  to  look  behind  the 
legislative  record,  and  Inquire  into  Its  pro- 
ceedings for  any  cause  set  out  In  the  com- 
plaint.  Our  decision  upon  this  question  Is 
based  upon  the  "reason  of  the  thing,"  upon 
public  policy  for  the  best  Interests  of  tbe 
■tate,  and  upon  the  decisions  of  other  courts 
and  our  own,  which  commend  themselves  to 
our  minds,  some  of  which  are  now  cited.  At 
common  law  the  ratification  and  approval  of 
an  act  of  parliament  was  conclusive  and  un- 
impeachable, etc.  "An  act  of  parliament, 
thus  made,  Is  tbe  exercise  of  the  highest  au- 
thority that  this  kingdom  acknowledges  upon 
earth."  "And  U  cannot  be  altered,  amended, 
dispensed  with,  suspended,  or  repealed,  but 
in  the  same  forms,  and  by  tbe  same  author- 
ity of  pari  lament ;  fur  It  Is  a  maxim  in  law 
tlwt  it  requires  the  same  strength  to  dissolve 
as  to  create  an  ohligatioD."  IBI.  Com.  185, 
186.  "  Tbe  Journal  Is  of  good  use  for  the  in- 
tercourses between  the  two  houses,  and  the 
like,  but  when  the  act  Is  passed  the  Journal 
la  expired.  The  Journals  of  parliament  are 
not  records,  and  cannot  weaken  or  control  a 
statute,  which  is  a  record,  and  to  be  tried 
only  by  itself."  Rex  v.  Arundel  (Trinity 
Term.  14  Jac.)  Hob.  109-111.  Brodnax  r. 
Qroom,  64  N.  C.  244,  was  a  question  upon  a 
private  act  requiring  thirty  days'  notice  of 
application,  requlr^  by  article  11,  section 
4,  of  the  Constitution,  and  the  motion  was 
to  prove  that  the  notice  had  been  not  given. 
Pearson,  Oh.  J.,  said  :  "We  are  of  opinion 
that  the  ratification  certified  by  the  lieuten- 
ant governor  and  the  speaker  of  tbe  house  of 
representatives  makes  it  a  'matter  of  record, ' 
which  cannot  be  impeached  before  tbe  courts 
In  a  collateral  way.  Zonf  Ooke  says,  *Arec- 
ord  until  reversed  Importeth  verity. '  There 
can  be  no  doubt  that  acts  of  the  legislature, 
like  judgments  of  courts,  are  matters  of  rec- 
ord :  and  the  Idea  that  tbe  verity  of  the  rec- 
ord can  be  averred  against  In  a  collateral 
proceeding  Is  opposed  to  all  of  the  authori- 
ties. The  courts  must  act  on  the  maxim, 
'Omnia  prcuumuntur, '  etc.  Suppose  an  act 
of  congress  is  returned  by  tbe  president  with 
fala  objection,  and  the  Tloe-presldent  and 
S8  L.  R.  A. 
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the  speaker  of  the  house  certify  that  It  passed 
afterwards  by  the  constitutional  majority,  la 
it  open  for  the  courts  to  go  beliind  the  rec- 
ord, and  hear  proof  to  the  contrary?"  Id 
Statff  V.  Robinton,  81  N.  C.  409,  in  which 
this  question  was  not  directly  before  the 
court,  Smith,  Ch.  J.,  In  the  discussion,  naes 
this  language  on  page  426:  "The  conatita- 
tloD  declares  that  the  legislative,  executive* 
and  supreme  Judicial  powers  of  the  goveta- 
ment  ought  to  be  forever  separate  and  dis- 
tinct from  each  other.  Article  1,  section  8. 
And  if  the  nature  and  effect  of  an  enrolled 
bill,  duly  certitlcd  and  deposited  In  Ui* 
proper  office,  be  snch  as  we  have  attributed 
to  it,  It  unavoidably  follows  that  the  00m- 
pulsorr  order  demanded  In  the  actim  wenld 
be  an  interference  with  the  legitimate  enr- 
cise  of  the  law- making  power,  and  an  ob- 
struction to  the  harmonious  working  of  the 
'separate  and  distinct*  co-ordinate  depart- 
ments of  the  government,  and  must  conse- 

?|u«it1y  be  denied."  We  quote  this  extract 
D  order  to  show  the  trena  of  the  judlidal 
mind  of  the  court  as  then  constituted.  Id 
Marahall  Field  tt  Oo.  r.  Clark  (1801)  14S  U. 
S.  649,  86  L.  ed.  2M.  the  question  was 
elaborately  argued  and  considered  in  an  ablo 
opinion.  The  allegation  was  that  an  Im- 
portant section  In  uic  bill  aa  It  passed  was 
not  in  the  enrolled  bill  autiienticated  by  the 
signatures  of  tbe  speakers  and  deponited  In 
the  office  of  the  secretary  of  state.  After 
full  consideration  of  the  numerous  points 
argued,  tbe  court  held  as  follows:  "The 
signing  by  the  speaker  and  by  the  president 
of  the  senate,  in  open  session,  of  an  enrolled 
bill  is  an  official  attestation  by  the  tw& 
houses  of  such  bill  as  one  that  has  passed 
congress;  and  when  the  bill,  thus  attested, 
receives  tbe  approval  of  the  president,  and 
is  deposited  In  the  department  of  state  ac- 
cording to  law.  Its  authentication  as  a  bill 
that  has  passed  congress  is  complete  and  un- 
impeachable. Tt  is  not  competent  to  show 
from  the  Journals  of  either  house  of  congres 
that  an  act  so  authenticated,  approved,  and 
deposited  did  not  pass  in  the  precise  form  In 
which  It  was  signed  by  the  presiding  officers 
of  the  two  houses  and  approved  by  tbe 
president. "  Tbe  argument  was  pressed  that 
a  bill  signed  by  the  speakers  and  approved 
by  tbe  president  and  deposited  with  tb» 
secretary  as  an  act  does  not  become  a  law  if 
It  had  not  in  fact  been  passed  by  ccngtcss. 
Tbe  court  said.  In  rlew  of  the  express  re- 
quirements of  the  constitution,  the  correct- 
ness of  this  general  principle  cannot  bs 
doubted.  "But,"  said  the  court,  "this  con- 
cession of  the  general  principle  does  not 
determine  the  precise  question  before  ib» 
court,  tw  it  remains  to  Inquire  as  to  the 
nature  of  tiie  evidence  upon  which  a  court 
may  act  when  the  Issue  Is  made  as  to  whether 
a  bill,  asserted  to  have  beorane  a  law,  vra» 
or  was  not  passed  by  oongress.  Tbis  questlcu 
Is  now  presented  for  the  first  time  in  this 
court.  We  cannot  be  unmindful  of  ttie  con- 
sequences that  must  reault  if  this  court 
should  feel  obliged  to  declare  that  an  en- 
rolled bin,  on  which  depend  public  and 
private  interests  of  vast  magnitude,  wbldh 
has  been  duly  authenticated  by  the  pnaid- 
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lug  officers,  ttml  deposited  In  the  archives  as 
an  act  of  coiigr(-<3,  was  not  Id  fact  parsed, 
and  then-fore  did  not  become  a  law."  Fttge 
«70.  148  U.  S..  aiid  pngu  303,  86  L.  ed.  Al- 
tboiigh  the  constitution  does  not  require  that 
'■eta  of  congress  shall  be  authenticated  bj  the 
■peakers'  signatures,  the  court  said  that : 
"Usage,  the  orderly  conduct  of  legislative 
proceedings,  and  the  rules  under  wliich  the 
two  bodies  have  acted  since  the  organization 
of  the  government,  require  that  mode  of  au- 
thentication ;*  and  when  a  bill  ia  so  au- 
thenticated "it  carriea  on  its  face  a  solemn 
■nurance  bj  the  legislative  and  eiecntlve 
departments  that  U  was  passed  by  congress. 
The  respect  due  to  coequal  and  independent 
departments  requires  the  Judicial  department 
to  act  on  that  assurance,  leaving  the  courts 
to  determine  whether  the  act  so  authenticated 
ialnoonfonnitTwiththeconBtitntion.'*  Page 
679,  148  TJ.  S..  and  page  808,  SSL.  ed.  "It 
ii  admitted  that  an  enrolled  act,  thus  au- 
tbenttcatcd.  Is  sufBcient  evidence  of  itself, 
nothing  to  the  contrary  appearing  upon  Its 
face,  that  it  passed  congress.  Itnd.  In  State 
T.  Tmng,  89  N.  J.  L.  2d.  Beasley.  Oh.  J., 
delivered  a  stnmg  eplDlon  against  the  af- 
flnnattve  of  the  pnwnt  questfon ;  and  Jvdffa 
Harlan  saya:  "The  conclusion  was  that, 
apon  grounds  of  public  policy,  as  well  as 
upon  Uie  ancient  and  well-settled  rules  of 
law,  a  copy  of  a  bill  bearing  the  signatures 
of  the  presiding  officers  of  the  two  houses, 
.  ,  .  and  ithcustodr  of  the  secretary  of 
state,  was  conclusive  pioof  of  the  enactment 
and  contents  of  a  statijt«,  and  could  not  be 
cratiadicted  by  the  legislative  journals,  or  In 
any  other  mode."  Pagu  674,  148  U.  8..  and 
page  804,  86  L.  ed-,  anA  other  cases.  In  Ex 
parte  Wren,  68  Hiss.  612,  56  Am.  Rep.  826,  Is 
found  a  case  much  In  p4iut.  In  which  Camp- 
bell, J.,  in  an  able  and  vigorous  opinion, 
■Bid  that  an  enrolled  act,  sncb  as  wa  are  con- 
■tdering,  "Is  the  sole  exposition  of  Its  con- 
tents, and  the  conclusive  evidence  of  its 
existence  according  to  its  purport;  and  that 
It  Is  not' allowable  to  look  further  to  discover 
the  history  of  the  act  or  ascertain  its  pro- 
Tlslons.  £verT  other  view  subordinates  the 
Iflglalatore,  and  dlstegards  that  coequal  posi- 
tion In  onr  system  of  the  three  departments 
of  government. "  He  then  shows  that,  if  such 
a  rule  should  prevail,  a  Justice  of  the  peace 
and  all  other  Judicial  officers  would  be  com- 
pellable and  would  have  the  right  to  In- 
Testlgate  the  question  whether  any  leg- 
islative act  was  passed  according  to  the 
requlrementsof  the  constitution,  ana  whether 
It  was  procnied  by  mistake,  fraud,  or  other- 
wise, and  npon  the  complaint  of  any  resident 
taxpayer. 

With  these  authorities  we  are  content: 
There  are  numerous  others,  but  It  would  be 
naeless  to  pursue  them.  We  are  considering 
the  main  and  important  question  whidi  we 
onderstand  the  plaintiff  intended  to  bring  to 
the  attention  of  the  court,  wlttwut  any 
remarks  on  the  pleadings.  It  seems  to  be 
oonreded  that  the  main  allegation  cannot  be 
established  by  the  Journals  as  evidence,  and 
Uiat,  consequently.  It  must  be  done  by  some 
other  kind  of  proof.  It  Is  urged  that  fraud 
▼Itlates  everythtttff ;  bat,  If  we  can  go  behind 


the  record,  would  not  mistake,  brlSery,  etc, 
serve  equally  as  well  7  It  is  also  argued  that 
the  fraud  alleged  Is  admitted,  and  is  there- 
fore to  be  taken  as  a  fact  for  the  purposes  of 
tbls  action.  Admitted  by  whom?  The  re- 
.  spondent  does  not  admit  It  In  his  answer. 
Ihe  motion  wastodlsntlss  for  want  of  Juris- 
diction, and  tlie  court  rendered  Its  decision 
expressly  on  that  ground.  The  defendant  Is 
a  mere  ml  alsterlal  state  officer,  who  was  not 
a  member  of  the  legislature,  and  has  no  au- 
thority from  It  to  plead  or  admit  anvthlng 
for  It.  Is  be  authorized  by  the  speakers  ot 
the  two  houses  to  admit  that  they  signed  the 
bill  by  mistake?  They  have  made  no  sudi 
admission,  so  far  as  this  record  discloses,  and 
they  have  no  opportunity  to  admit  or  deny 
anything.  Is  the  defendant  authorized  to 
admit  tMt  by  some  unknown  and  fraudulent 
means  the  hill  wasenrolledf  If  so,  who  an- 
tborlzed  him  to  admit  It?  The  defendant 
might  have  ignored  this  proceeding  entirely 
without  the  slightest  dereliction  of  duty. 
Who,  then,  defends  the  legislature  or  its 
speakers  when  this  grave  question  Is  under 
consideration?  The  executive  does  not  feel 
It  his  duty  to  defend  In  the  matter,  pre- 
sumably because  he  Is  not  authorized  by  any 
one  to  do  so.  Then,  is  there  such  sdmission 
of  fraud  or  any  other  wrong  as  to  enable  the 
court  to  treat  the  allegations  of  the  complaint 
as  facts?  But,  however  these  matters  are,  we 
have  seen  that  we  have  no  power  to  make  the 
order  asked  for  by  the  plaintiff,  and  that  the 
remedy.  If  any  Is  needed,  is  with  the  legis- 
lative branch  of  the  state  government. 

We  are  of  opinion  that  his  honor  ctm- 
mltted  no  error,  and  h\»  Judgment  ia  <nfflrmtd. 

Montgomery,  J.,  concurring: 
The  single  question  for  decision  Is.  Can 
this  court  inquire  Into  and  p'iss  upon  the 
history  at  a  paper  writing  which  purports 
to  be  an  act  of  the  general  a^oembly.  and 
which  Isauthentlcatea  by  the  ui  disputed  and 
genuine  signatures  of  the  president  of  the 
senate  and  the  speaker  of  the  house  of  rep- 
resentatives? It  is  to  be  always  kept  in  mind 
that  the  point  is  not  as  to  the  powers  of  ttw 
supreme  court  to  pronounce  a  law,  which  Is 
admitted  to  have  been  enacted,  void  by  rea- 
son of  Its  unconstitutionality.  Our  jurisdic- 
tion in  that  case  would  be  complete  and  un- 
challenged. But  the  question  Is,  When  the 
legislature  has  solemnly  certified  to  a  fact, — 
that  is,  to  the  passage  and  ratification  of  an 
act  which  is  within  its  own  sphere,— will 
the  Judiciary  be  permitted  to  inquire  Into  or 
dispute  that  oertiflcationT  The  case  Is  of  the 
very  first  Impression,  and  It  ought  to  be  set- 
tled upon  the  principles  of  sound  reason  and 
well -considered  authority.  This  is  a  strictly 
legal  question,  and  ought  to  be  settled  ac- 
cording to  the  principles  of  the  law.  The 
court  is  aware  that  Its  judgment  in  this  case 
nay  be  attended  with  dangers  In  the  future, 
but  It  Is  not  our  province  to  provide  against 
dangers  to  the  commonwealth  further  than  to 
construe  honestly,  and  as  intelligently  as  we 
can,  the  laws  which  the  legislative  depart- 
ment of  the  government  has  enacted.  It  may 
be  said,  however,  In  tbls  connection,  that  u 
policy  ought  to  have  governed  the  court  In 
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thU  matter,  if  rasalU  ought  to  have  been 
anticipated,  we  feel  that  In  the  decision  of  the 
court  we  have  chosen  tlie  lesser  of  tiie  two 
evils  to  be  dreaded.  The  question  at  issue 
brought  to  the  light  the  more  than  possililli- 
tl»  of  two  most  serious  menaces  to  popular 
goTernment :  The  first  one,  that  of  the  power 
of  acorruptiblewlncompeteDt clerical  force, 
or  that  of  a  depraved  and  hired  set  of  lobby- 
ists, or  both  together,  to  tamper  with  tbe 
acts  and  proceedings  of  the  legislature  and 
have  that  certified  to  be  law  which  was  never 
In  fact  enacted ;  the  second,  that  of  the  power 
of  defeated  and  unscrupulous  politicians, 
when  stung  by  loss  of  office  or  a  desire  for 
revenge  on  their  Dolitical  enemies,  to  prac- 
tically repeal  tbe  legislation  of  their  success- 
ful opponents  by  resorts  to  the  courts  upon 
mere  Mlegations  that  there  was  fraud  in  the 
passage  of  the  acts  or  in  their  ratification, 
and  by  procuring  injuucti1)ns  upon  affl- 
davits  obtained  possibly  through  bribery,  or 
through  the  ignorance  or  careTessaess  of  tbe 
oath  maker.  By  the  decision  of  tbe  court, 
tbe  latter  danger^the  far  most  to  be  dread- 
ed—is avoided.  Tbe  presiding  offloeraof  the 
two  houses  mftT.  by  taking  a  sufficiency  of 
time,  and  by  close  scrutiny  and  rigid  exam- 
ination of  tbe  bills  and  wrappers,  prevent 
fraud  and  error  In  ratification,  if  such  a  thing 
be  Attempted ;  while  for  the  latter  danger  no 
limit  or  restraint  can  be  found  eioept  in  the 
oonscience  of  men  who  have  never  cultivated 
a  sense  of  either  generosity  or  justice.  The 
motives  and  purposes  of  the  nlalnti  Cfs  in  this 
action  are  not  intended  to  be  refiected  on, 
neither  are  the  character  or  official  conduct 
of  any  officer  or  clerk  of  the  last  general  as- 
sembly. No  testimony  hss  been  heard  in  tbe 
case,  and  this  court  knows  nothing  of  the 
fiwts  or  motives.  We  have  simply  discussed 
dangers  in  the  future  In  this  connection.  In 
tbe  conclusions  to  which  I  have  arrived  I 
have  tried  to  keep  before  me  the  neat  im- 
portance of  the  legal  question  involved,  and 
to  keep  out  of  mind,  as  an  utterly  insignifi- 
cant feature  of  the  case,  the  wretched  crea- 
tures who  would  commit  sneh  a  detestable 
piece  of  meanness  as  the  complaint  charges. 
They,  when  detected,  will  receive  the  execra- 
tion of  all  good  men,  and  most  richly  will 
they  deserve  It.  It  would  have  been  well 
for  the  peoplo  and  for  the  cause  of  good  gov- 
ernment if  tbey  had,  or  could  have  been, 
ferreted  out,  and  named  in  the  complaint, 
that  they  might  have  been  pilloried  in  an  in- 
dignant public  sentiment.  But  to  tbe  law  in 
the  case: 

Of  the  three  coequal  departments  of  our 
government,  the  legislative  is  of  the  most 
fmportance.  It  is  sovereign  as  long  as  it  keeps 
within  the  bounds  of  the  constitution.  The 
powers  of  the  Judicial  department  are  clearly 
defined  and  limited  in  the  constitution.  Ex- 
cept to  hear  claims  against  the  state  (and  then 
only  to  recommend  action  to  the  general  as- 
sembly), the  whole  power  of  this  court  is 
embrared  in  these  words:  "The  supreme 
court  shall  have  jurisdiction  to  review  upon 
appeal  any  decision  of  the  courts  below  upon 
any  matter  of  law  or  legal  inference." 
C<Hist.  art.  4,  ft  8.  Tbli  means,  in  plain 
Bnglisb,  that  tbia  ooort  can  construe  the  laws 


when  their  meaning  is  a  matter  of  eontentioa 
between  litigants,  and  that  It  can  detMinine, 
in  case*  properly  before  it.  whether  or  not 

statutory  enactments  are  coosti  tutlonal.  The 
writer  of  this  knows  of  no  other  iostancea  in 
which  this  court  can,  directly  or  indirectly, 
pass  upon  the  conduct  of  tiie  general  as- 
sembly. As  to  the  formula  Uiat  are  neces- 
sary to  convert  a  bill  into  a  law,  we  cannot 
Inquire,  if  the  ratification  In  proper  form  ap- 
pears, and  the  slgnaturea  of  the  proper  offi- 
cers are  duly  attached.  However,  in  the  rase 
before  us.  tbe  plaintiff  alleges  that  what  he 
styles  the  "pretended  act"  is  not  a  law.  be- 
cause it  was  not  read  three  times  in  each 
house  before  It  received  the  signatures  of  the 
presiding  officers  of  both,  as  the  constitutitm 
requires.  That  instrument  certainly  does  re- 
ciuire  that  "all  hills  and  reaolutioos  of  a  leg- 
islative nature  shall  be  read  three  timea  in 
each  bouse  before  tbey  pass  into  lawa,  and 
shall  be  signed  by  the  presidinK  officers  of 
both  houses and  it  is  as  equally  certain, 
under  the  decisions  of  this  court,  that  tbe 
certificate  of  ratification,  attested  the  slc- 
natures  of  the  presiding  offloers,  carriee  wl& 
it  tbe  presumption  conclusive  that  all  nidi 
bills  and  resolutions  have  been  duly  pused 
by  the  bodies,  and  cannot  be  questioned  by 
the  courts.  Suppose,  as  individuals,  we  ad- 
mit— which  tbe  answer  does  not — that  this 
bill  did  not  pais  Its  several  readings^  can 
that  fact  be  shown  in  a  court  of  law  In  the 
face  of  ratification  and  the  genuine  signatures 
of  the  presiding  officers  cerii  tying  to  the  con- 
trary? This  is  the  naked  question.  Ratifi- 
cation gives  authority  to  the  act.  The  pre- 
siding officers  who,  upion  ratification,  attach 
their  signatures  to  a  bill,  do  It  In  open  ses- 
sion, calling  the  attention  of  the  members  to 
tbe  fact  that  the  same  Is  about  to  be  signed, 
and  reading  the  title  of  the  bill.  When  it 
Is  signed,  ratification  is  thereupon  made' of 
It  by  the  body  through  tlielr  agent,  tbe  pre- 
siding officer.  It  Is  iheir  act  and  deed,  and 
nothing,  not  even  the  journal  itself,  can  con- 
tradict it,  or  be  used  as  evidence  a^inst  it. 
Ratification  Is  of  higher  dignity  and  of  mora 
authority  than  the  journals  icept  by  the 
clerks.  Ratification  and  tbe  slgnaturee  of 
the  proper  officers  presume  a  passage  of  the 
bill  by  tlie  legislature  according  to  tbe  re- 
qtilrcmetitsof  the  constltutioo,  and  the  courts 
of  law — the  judicial  depattment,  a  coequal 
department— are  not  allowed  to  go  behind  or 

auestion  them.  We  have  clear  authority  for 
lis  in  our  own  reports.  In  the  case  of  Brvd- 
nax  V.  Groom,  64  H.  C.  S44,  certain  taxpay* 
ers  In  Rockingham  county,  in  their  com- 
plaint, sought  an  lojunciio'n  against  tiie  col- 
lection of  a  tax  levied  by  the  commlssionen 
under  an  act  of- the  general  assembly,  on  ttie 
ground  that  the  act  was  private,  and  was 
passed  without  the  thirty  days*  notice  of  ap- 
plication required  by  tbe  coDstltution.  That 
case  presented  the  verr  question  which  we 
have  before  us  now.  Could  the  plaintiffs  In 
that  case  be  allowed  to  go  behind  the  ratifica- 
tion of  the  act,  and  show  by  any  kind  of  proof 
—by  the  Journals  m- otherwise— that  tbe  con- 
stitutional requirement  had  not  been  com- 
piled with?  The  oonstltntlon  prortdes  that 
"the  general  assembly  thall  not  poM  aay 
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printe  law  anl««  It  sliall  be  made  to  appear 
ttwt  thirty  days'  notice  of  application  ;to 
pass  such  a  law  shall  liavebeen  givea."  The 
coDstltutioD  provides  that  "all  bills  and  reso- 
lutions of  a  leglslatire  nature  shall  be  read 
three  times  in  each  house  beFore  they  pass 
Into  laws."  The  constitutional  requirement 
In  both  then  instances  is  specific  and  definite 
and  positive,  and  yet  this  court  held  in  the 
Brodnax  Oom,  tupra,  that,  the  act  haTing 
been  certified  by  the  presiding  officers  of  both 
houses  as  duly  ratified,  it  was  not  competent 
for  the  judiciary  to  go  behind  the  ratifica- 
tion. <Miif  Jtutiee  Pearson,  who  delivered 
the  opinion  of  the  court  In  that  case,  said : 
"  We  do  not  think  it  necessary  to  enter  into 
tiie  qnestion  whether  this  Is  a  public  act  or 
a  private  one,  in  regard  to  which  thirty  d^s' 
notice  of  the  application  must  be  given ;  for, 
taking  it  to  be  a  mere  private  act,  we  are  of 
the  opinion  ttiat  the  ratification  certified  by 
the  Iteateoant  jcovemor  and  the  speaker  of 
Che  bouse  of  represeot^lves  makes  it  a  'mat- 
ter of  record,*  which  cannot  be  Impeacbed 
before  the  courts  In  a  collateral  way.  Lord 
Coke  says,  *A  record  until  reversed  Import- 
eth  verity. '  There  can  be  no  doubt  that  acts 
of  the  general  assembly,  llko-judnnents  of 
courts,  are  matters  of  record,  ancT  the  idea 
that  the  'verity  of  the  record'  can  be  averred 
against  in  a  collateral  proceeding  is  opposed 
to  all  of  the  authorities.  The  courts  must 
act  OD  the  maxim  'omnia  pra$umuntur.' 
Buppose  an  act  of  congress  Is  returned  by  the 
president  with  bis  obJectiODS,  and  the  vice- 
president  and  the  speaker  of  the  house  certify 
that  It  passed  afterwards  hj  the  constitu- 
tional majority,  Is  It  open  for  the  conrts  to 
go  behind  the  record,  sind  hear  proof  to  the 
contraryT"  It  is  clear  from  the  above  that 
the  meaning  of  the  chief  Justice  when  he 
said,  "We  are  of  opinion  that  the  ratification 
certified  by  the  lieutenant  governor  and  the 
speaker  of  the  house  of  representatives  makes 
ii  a  matter  of  record  which  cannot  be  Im- 
peached before  the  courts  in  a  collateral 
way, "  was  that  all  attacks  in  the  courts  u  poo 
legislation  which  appeared  to  bo  ratified,  and 
had  the  signatures  of  the  presiding  officers 
attached,  were  collateral  attacks,  and  that 
any  direiA  Impeachment  of  such  acts  must 
arise  In  and  bo  conducted  by  that  jurisdiction 
which  has  power  in  tlie  matter,— the  legis- 
lative department.  If  be  only  meant  to  sav 
tliat  the  courts  could  afford  a  remedy  in  such 
matters,  but  that  they  would  not  do  so  in  the 
case  then  before  the  court,  because  the  attack 
was  collateral,  then  It  would  have  to  be 
admitted  that  he  expressed  himself  most 
confusedly  in  one  of  the  most  important 
questions  ever  brought  before  the  court.  That 
would  be  a  bold  assertion  to  make  of  Judge 
Pearson.  And  besides,  if  the  proceeding  in 
that  case  was  not  direct,  but  only  collateral, 
then  it  is  not  saying  too  much  to  declare  that 
no  direct  method  of  attacking  an  act  of  the 
legislature  through  the  courts  can  be  devised. 
Certainly  that  was  a  more  direct  Impeaoh- 
ment  than  the  one  now  before  the  court. 

We  are  not  wi  thout  direct  authorities  from 
other  courts  Uian  our  own.  In  the  case  of 
Et  parts  Wrm.  08  Miss.  513.  66  Am.  Rep. 
826,  this  same  question  is  discussed,  and 
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decided  upon  the  same  principle  as  was 
Brodnax  v.  Oroom,  aupra,  that  court  holding 
that  an  enrolled  act  of  the  legislature,  hav- 
ing been  signed  bv  the  presiding  officer  of 
the  two  houses  and  the  governor,  is  the  sole 
expositor  of  its  contend  and  Is  conelosin 
evidence  that  the  act  so  signed  contains  the 

g revisions  of  the  bill  as  passed  by  the  two 
ouses.  And  the  Journals  of  those  houses 
cannot  be  resorted  to  to  show  that  such  act 
does  not  contain  amendments  to  the  bill 
which  were  adopted  by  the  two  branches  of 
the  legislature.  The  court  said,  "Every  other 
view  subordinates  the  legislature  and  dis- 
regards the  coequal  position  in  oursystem  of 
the  three  departments  of  govemmeDt.**  The 
opinion  in  Wreti't  Com,  is  comparatively  of 
recent  date.  Is  a  very  able  one.  and  reviews 
the  decisions  of  many  of  the  state  courts  on 
the  question.  It  mentions  that  the  courts  of 
many  of  the  states,  including  that  of  North 
Carolina  in  the  case  of  BrGdna^  v.  Qtoom, 
held  the  same  opinion  as  did  ttie  supreme 
court  of  Mississippi.  In  State  v.  Toung,  82 
N.  J.  L.  29,  the  principle  laid  down  In  the 
Brodnax  Com  is  more  than  indorsed.  The 
supreme  court  of  New  Jersey  in  that  case 
decided :  First.  That  when  an  act  has  been 
passed  by  the  legislature  and  signed  by  the 
speaker  of  each  house,  approved  by  the 
governor,  and  filed  In  the  office  of  the  secre- 
tary of  state,  an  exemplification  of  it  under 
the  great  seal  Is  conclusive  evidence  of  its 
existence  and  contents.  Second.  It  Is  not 
competent  for  the  court  to  go  behind  this  at> 
testation,  or  to  admit  evidence  to  show  that 
the  law,  as  actually  voted  on  and  passed,  and 
approved  by  the  governor,  was  Tarlant  from 
that  filed  In  the  office  of  the  secretary  of 
state.  Tblrd.  The  minutes  of  the  two 
houses,  or  either  of  them,  although  kept 
under  the  requirements  of  the  constitution, 
cannot  be  received  as  evidence  for  such  pur- 
pose. In  that  case  the  court  said  that :  The 
body  whldi  passes  a  law  mnstttf  necessity 
promulgate  it  in  some  form.  In  pointof  fact 
the  leglslatlTe  power  over  the  certlficati<n 
of  its  own  laws  is  of  necessity  almost  un- 
limited, as  will  appear  from  the  clrcum* 
stance  that,  with  regard  to  the  bodv  of  an 
act,  there  is  no  evidence  of  any  kind  out  that 
which  the  legislature  Itself  lurnlshea  in  the 
copy  deposited  In  the  state  archives.  We 
are  also  to  reflect  that  it  Is  the  power  which 
passes  the  law,  which  can  best  determine 
what  the  law  Is  which  Itself  has  created. 
The  legislature  in  this  case  has  certified  to 
this  court  by  the  hands  of  its  two  principal 
officers  that  the  act  now  before  us  is  the 
Identical  statute  which  It  approved,  and,  in 
my  opinion,  it  is  not  competent  for  the  court 
to  institute  an  inouliy  into  the  vuth  of  the 
fact  thus  solemnly  attested."  The  above* 
cited  authorities  seem  to  me  to  be  founded  on 
experience  and  the  law,  and  on  a  wise  pub- 
lic policy  ;  and,  as  Juatiee  Avery  well  said, 
in  sabstanoe,  in  Logan  v.  HoriA  Carolina  B. 
(h,  (at  this  term)  21  8.  E.  Rep.  959.  we 
ought  to  be  Infiuenced,  when  looking  for  as- 
sistance from  the  decisions  of  other  courts, 
by  those  opinions  which  embody  sound  prin- 
ciples and  just  reasoning,  rather  than  oy  s 
simple  numerical  array  of  decided  cases. 
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I  Lave  tried  to  show  that  the  decision  of 
the  court  in  tliia  caae  is  Id  harmoDy  with  its 
former  decisioDi,  and  that  the  court  Is  sus- 
tained b;  the  opinloQa  of  some  of  the  ablest 
couits  of  other  states.  Siata  t.  Qlasgote, 
Taylor  &  C.  (N.  C.)  88.  2  Am.  Dec.  629, 
was  Dot'eveD  cited  as  an  autliorlty  by  the 
counsel  for  plainiiff  In  the  argument  before 
us.  It  has  no  beHrlnn,  that  I  can  see,  on  thiti 
case,  as  a  law  authority,  though  Interesting 
as  a  bit  of  early  official  corruptioo.  No 
legislative  act  or  power  was  questioned.  It 
was  simply  the  cue  where  •  former  secretary 
of  state  himself  fraudulently  Issued  a  land 
warrant,  was  indicted,  and  convicted  for  the 
offi'n.qe,  and  stripped  of  his  official  honors. 
In  uddition,  there  is,  to  my  mind,  another 
Insuperable  objection  to  the  adoption  by  the 
court  of  the  plaintiff's  view  of  tbiscaao.  It 
Is  this:  There  could,  la  that  event,  be  do 
uoity  of  decision  even  in  our  own  courts. 
If  the  certiQcate  of  ratification  can  be  in- 
qolred  into  by  the  couris,  then  the  trial 
courts,  with  the  same  matter  In  issue, — that 
Is,  whether  an  act  properly  certified  as  hav- 
ing been  ratified  had  duly  passed  its  several 
readings, — might  and  could  arrive  at  dif- 
ferent verdicts  and  Judgments,  as  the  proof 
wied  in  each  trial.  To-day  a  statute  might 
be  declared  void  becanse  a  Jury  had  deter- 
mined that  it  had  not  passed  Its  several  read- 
Inge,  and  to-morrow  the  same  statute,  in  a 
new  trial,  with  additional  testimony,  or  in 
a  different  court,  might  be  declared  good  and 
Talid.  And  again,  if  ratification  be  ootcon- 
dusive,  how  are  the  stahility  and  Integrity 
of  our  statutory  laws  to  be  maintained  in 
other  states  and  abroad?  From  the  position 
I  have  taken  in  this  concurring  opinion,  it 
is  not  necessary  for  me  to  discuss  the  other 
allegations  of  the  complaint  that  thealgna 
tures  uf  the  presiding  ofilcers  were  procured 
by  fraud.  If  the  certificate  of  ratification 
cannot  be  impeached  In  a  court  of  law,  even 
by  the  journals  themselves  as  evidence,  it  is 
certain  that  bT  all  the  rules  of  evidence  parol 
proof  cannot  be  introduced  for  thnt  purpose. 
In  conclusion  I  desire  to  emphasize  that  the 
court  has  not  made  a  decision  upon  a  mere 
matter  of  fraud.  It  Is  a  question  of  Juris- 
diction,— of  power, — whether  one  coequal 
department  of  the  government  can  Inrade  the 
province  of  another,  and  question  or  dis- 
pute the  solemn  act  of  the  latter,  attested  by 
the  genuine  signatures  of  those  officers  who 
are  empowered  and  required  to  attest  aod 
certify  those  acts.  I  insist  that  the  decision 
of  the  court  in  this  <»se  upholds  tlie  integrity 
and  Independence  of  one  of  the  coequal  de- 
partments of  the  government,  and  preaervea 
the  power  and  jurisdiction  of  the  two  in- 
volved In  this  suit.  It  is  better  for  us,  and 
will  be  better  for  posterity,  if  in  cases  where 
fraud  and  deceit  have  been  or  shall  be  prac- 
ticed upon  the  presiding  officers  of  the  senate 
and  bouse,  by  means  of  which  their  signa- 
tures to  spurious  bills  have  been  obtained, 
for  the  legislature  to  be  convened  (If  an  ad- 
journment was  bad  before  discovery),  and 
allowed  to  correct  its  own  errors  or  mlntahes, 
than  that  the  court  should  assume  a  jurisdic- 
tion which  does  not  belong  to  It,  and  thereby 
begin  an  encroachment  upon  the  rights  of  toe 
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legislative  department,  to  end,  possibly,  in 
judicial  tyranny,  the  basest  and  the  moat  de- 
tectable species  of  oppression. 

Avery,  J.,  dissenting: 

The  plaintiff  alleges,  on  bebalf  of  the 
people  of  North  Carolina,  that  a  forged 
paper,  purporting  to  be  an  enrolled  hill, 
that  had  passed  both  houses  of  the  ceneral 
assembly  was  placed  before  the  presiding  of- 
ficers of  the  senate  and  house  of  represenia- 
tives,  aod  that,  being  misled  by  fraudulent 
misrepresentations,  they  were  Induced  to  at- 
tach their  official  signatures  to  it,  and  idra 
to  it  the  force  and  effect  of  a  law.  Upon 
these  facta,  the  plalutiff,  as  a  citizen,  and 
in  the  name  of  tlic  people  of  the  state,  praya 
the  court  to  declare  that  this  paper,  which 
by  such  coviuous  trickery  has  been  placed 
uptm  the  files  in  the  office  of  the  secretary  of 
state,  is  not  a  part  of  the  statute  law,  and  to 
restrain  that  officer  from  furnishing  It  for 
publ  ication  among  the  acts  of  the  legislature. 
The  judge  who  presided  In  the  court  below 
holds  that,  admitting  the  paper  ratified  in 
this  way  to  hare  been  a  forgery,  the  courts 
ore  powerless  to  remedy  this  great  wrcmfc, 
and  the  people  can  have  no  relief  till  ^» 
legislature  shall  again  assemble.  If  It  be 
asked  bow  this  admission  was  made,  [answer 
that  it  was  made  by  the  judge  who  heard  the 
case  below  when  he  held,  on  motion  of  de- 
fendant's counsel,  that  the  plaintiff  was  not 
entitled  to  the  relief  demanded  upon  the  face 
of  the  complaint  unanswered  ;  or,  in  other 
words,  if  there  were  no  denial  by  answer  of 
the  allegation  that  the  enrollment  of  the  bill 
was  procured  by  fraud,  and  the  signatares 
made  by  mistake,  the  court  bad  no  authority 
to  remedy  the  wrong  done  to  the  public.  If 
autliorlty  be  demanded  to  sustain  this  prop- 
osition, then  I  refer,  as  the  lost  of  an  Indefi- 
nite line  of  decisions  sustaining  this  familiar 
doctrine,  to  Bank  of  Jfm  Haaoter  v.  Adrimn 
(decided  at  this  term)  21  8.  E.  Kep.  799,  In 
which  the  present  chief  justice.  In  a  very 
elaborate  opinion  declared  that  when  a  plain- 
tiff insisted  that  the  answer  did  not  state 
facts  sufficient  to  constitute  a  defense,  just 
as  the  defendant  contends  here  that  the  com- 
plaint fails  to  state  facts  constituting  a  causa 
of  action.  It  was  a  caae  "  In  which  one  party 
alleged  fraud  and  the  other  admitted  It."  In 
my  opinion,  to  admit  that  an  adroit  forger 
can  fraudulently  convert  his  own  handiwork 
into  a  statute  which  the  courts,  with  full 
knowledge  of  its  character,  must  enforce  as 
law.  Is  to  confess  before  the  world  that  gov- 
ernment of  the  people  and  by  the  people  Is 
an  egregious  failure.  I  am  not  preparod  to 
admit  that  courts  of  equity,  which  haTe  dettit 
deathblows  to  fraud  wherever  It  bas  reared 
its  hydra  bead  for  hundreds  of  years,  must 
desist  from  unearthing  and  undoing  such  In 
equity  because  the  perpetrator  attempts  to 
take  refuge  in  the  nurl'ieus  of  the  temple, 
where  a  co-ordinate'  department  of  tbe  gov- 
ernment is  in  council.  The  ann  of  the  law 
Is  not  so  shortened  that  It  cunot  right  aodi 
wrong  wherever  done.  No  precincts  are  too 
sacred  to  be  invaded  by  Its  process  when  such 
an  end  Is  in  rlew.  We  cannot  foreet  tlw  fact 
that  this  is  a  oaie  ol  tbe  Ant  unpce«l(». 
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Tbe  Judicial  annals  of  the  states  of  this 
Union  have  been  searched  In  vain  to  find  a 
parallel  for  it,  and  any  argument  founded 
upon  the  authorities  cited  Is  misleading,  ia 
tlut  It  assumes  an  analogy  wtiere  none  ez- 
Ista.  As  this  is  the  first  case  In  the  history 
of  Anelo  Saxon  civilization  where  a  forger 
has  attempted  to  pla^  tlie  role  of  law-maker, 
it  seems  to  me  a  fitting  opportunity  to  viu- 
dlcatetlie  truth  of  tbe  axiom  that  our  system 
of  jurisprudence  aflorda  an  adequate  remedy 
for  every  wrong  done  to  a  citizen,  either  as 
individual  or  as  a  TepreBentative  of  tbe  pub- 
lic. Courts  of  equity  (says  a  leading  law- 
writer)  Lave  been  confldently  resort«id  to  la 
Older  to  sift  the  consciences  of  men,  and 
trace  out  fraud,  so  that  titles,  foanded  upon 
it  miKht  be  declared  void.  When  tbe  plain- 
tiff comes  into  court  to  demand  this  probing 
of  the  consciences  of  thoee  who  know  ibe  his- 
tory of  this  admitted  fraud  and  forgery, 
«ounse1  for  tbe  defense  meet  him  with  tbe 
objection  that  the  clause  of  the  constitution 
which  guarantees  the  iudepenrlence  of  three 
•co-ordinate  brnncbes  of  tbe  state  government 
is  an  insuperable  barrier  to  any  action  on  tbe 
part  of  the  courts.  Section  8  of  article  1  of 
the  Oonatltutiua  provides  that  "tbe  legisla- 
tive, executive,  and  supreme  judicial  puwcrs 
of  the  stale  ought  to  be  forever  separate  and 
distinct."  Is  it  an  invasion  of  tbe  domain  uf 
«ither  of  the  other  two  departments  to  draw 
In  qupstioD  before  the  courts  the  validity  of 
•n  instrument  duly  attested  by  the  chief  of- 
ficers of  either  of  them?  The  organic  law, 
it  will  Ite  observed,  couples  the  executive 
with  the  legislative  department.  Where  a 
private  cUtzen  of  North  Carolina  records  an 
«ntry  upon  the  entry  taker's  books,  contain- 
ing a  specific  description  of  a  tract  of  land, 
<ff  by  a  survey  makes  an  indefinite  descrip- 
tion certain,  befure  his  neigldior  makes  an' 
«ntry  of  the  same  land,  though  the  latter  may  i 
procure  an  older  grant,  atgned  by  the  gov- 1 
«mor  of  the  state,  the  courts,  in  the  exercise 
of  their  equitable  jurisdicllon,  have  never 
hesitated,  upon  aDpIication  of  the  senior  en- 
terer,  to  declare  the  older  trrant  issued  by  the 
head  of  the  executive  department  null  and 
void,  and  to  compel  tbejunior  euterer  to  con- 
vey the  legal  title  to  bim,  who  baa  tbe  bet- 
tor right,  because,  with  notice  that  his  neigh- 
bor bad  expended  bis  money  Tor  an  entry  of 
Uie  same  land  tbe  Junior  enlcrer  Is  guilty  of 
fraud  in  procuring  the  first  title  from  the 
«tate.  JohutUm  v.  SMton,  89  N.  C.  85; 
Harri$  r.  Swiug.  21  N.  C.  874 :  Ourrie  v. 
€faaon,  97  K.  Cf.  25 ;  Jfunrw  t.  MeG>rmiek, 
■41  N.  C.  86;  Qraymn  t.  BnglUk.  IIS  N.  O. 
461.  Though  grants  for  land  are  signed  by 
the  chief  oitlcer  of  aco  onlinate  branch  of  the 
government,  it  has  never  been  suggested  dur- 
ing the  century  in  which  tbe  courts  have 
been  setting  lu-ide  these  solemn  patents,  tinder 
^  great  seal  of  state,  on  tbe  ground  that 
they  were  procured  by  fraud,  th^t  the  courts 
were  tnvtiding  the  lodependent  domain  of  the 
governor,  as  the  bead  of  the  executive  de- 
partment.   This  being  a  case  of  the  first  Im- 

€reaainn  here,  the  issue  must  not  be  olKicured 
y  remote  analogies,  drawn  from  precedents 
not  in  point.  If  section  8  of  article  1  of  the 
Constitution  is  Invoked  to  prevent  this  In- 
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vestigatlon  demanded  by  the  people  through 
that  one  of  their  number  whom  they  have 
chosen  as  their  executive  chief,  it  will  be 
seen  at  a  glance  by  lavman  as  well  as  law- 
yer that  the  constitution  affords  the  same 
protection  to  tbe  independence  of  the  execu- 
tive as  of  the  legislative  and  judicial  depart- 
menlB.  If  it  is  an  impenetrablt:  shield,  i>e- 
hind  which  fraud  may  stalk  eocure,  and  mock 
with  ghoulish  glee  the  anger  of  an  injured 
people  when  suit  is  brought  to  show  that  tbe 
signatures  of  the  two  presiding  ofitcers  of  the 
two  branches  of  the  legislature  were  procured 
by  fraud,  and  attached  by  miBtake  to  an  in- 
strument aflectinz  the  rights  of  tbe  whole 
body  of  the  people,  how  Is  it  that  It  has 
never  occurred  to  tbe  long  line  of  illustrious 
men,  who  have  preceded  us  la  this  court, 
that  It  was  an  invasion  of  the  distinct  powa 
of  the  executive  department  to  set  aside  its 
great  seal,  which,  above  all  things,  impwts 
verity  at  home  and  abroad,  and  the  signature 
of  its  chief  officer,  where  a  single  citizen 
complains  that  another  procured  that  solemn 
attestation  in  fraud  of  the  compIalnaQt's  in- 
dividual rightf  Tlie  single  issue  of  law  pre- 
sented by  this  appeal  Is  whether  a  forged 
paper,  purporting  to  be  an  enrolled  bill  uat 
bad  passed  both  bouses,  when  presented  to 
the  presiding  officers,  and  signed  by  them 
under  the  mistaken  belief  that  it  is  genuine, 
is  open  to  attack  for  fraud  like  a  grant  signed 
by  the  governor.  The  gravamen  of  the  com- 
plaint is  embodied  in  section  8,  subd.  11, 
where  It  Is  alleged  that  "by  some  means  un- 
known to  tilts  plaintiff,  but  which  he  Is  in- 
formed and  believes  to  be  fraudulent,  tbe 
said  bill  was  enrolled  by  some  person  to  the 

f laintiff  unknown,  in  the  office  of  the  enrol- 
ing clerk,  and  signed  by  mistake  by  the 
president  of  the  senate  and  speaker  of  the 
house  ot  representatives,  npon  the  day  upon 
which  It  purports  to  have  been  ratified." 
Equity  vacates  a  patent  which  the  governor 
signs,  not  by  mistake,  but  in  acconlance  with 
the  requirernents  of  law,  because  It  is  pro- 
cured in  fraud  of  the  superior  right  of  a 
single  citizen.  Why,  then,  shall  the  same 
tribunal  declare  itself  powerless  to  rectify  a 
fraud  upon  the  rights  of  the  whole  people  of 
tbe  state,  accomplished  by  imposition  prac- 
ticed in  the  most  specious  way,  directly  uixoi 
tbe  chiefs  of  the  two  branches  of  the  legisla- 
tive department?  When  tbe  people  met  in 
convention  and  framed  a  constitution  they  ex- 
press! y  delegated  certain  powers  to  each  of  the 
three  departments,  and  prohibited  one  ot  all 
of  these  agencies,  for  the  most  part.  In  article 
1,  in  terms  quite  clear,  from  exercising  cer- 
tain other  sovereign  authority.  The  result 
was  that,  while  tbe  legislature,  as  the  rep* 
resenutive  of  the  popular  will.  Is  still 
clothed  with  the  residuary  power,  or  that 
which  is  not  expressly  granted  to  either  of 
the  other  departments,  and  that  does  not  fall 
within  the  prohibitions  mentioned,  it  Is,  in 
the  exercise  of  its  own  delegated  authority, 
coequal,  notsuperior,  to  the  otherco-ord'nate 
branches,  acting  within  the  purview  of  their 
powers.  All  three  ere  mere  agents  of  tbe 
people,  acting  under  an  express  power  of  at- 
torney. When,  therefore,  it  is  provided  In 
section  16,  article  S,  of  the  Constitution,  that 
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"all  grants  and  commiBsions  shall  be  Issued 

In  the  name  and  hy  autliority  of  tbe  state  of 
North  Carolina,  sealed  with  tlie  great  seal  ot 
the  state,  signed  by  the  governor  and  counter- 
signed by  the  secretary  of  state,"  and  in  sec- 
tion 23,  articles,  that^all  bills, "etc.,  "shall 
be  signed  by  the  presiding  officers  of  the  two 
houses, "  the  one  clause  is  hedged  about  with 
no  more  of  the  diTinily  of  sovereignty  than 
the  other.  Battle,  J. ,  says  In  8taU  t.  QUti, 
63  N.  0.  838 :  "  Our  predecessors  were  the 
first  of  any  judges  in  any  state  in  the  Union 
to  assume  and  exercise  the  jurisdiction  of 
deciding  that  legislRtWe  enactment  was  for- 
bidden by  the  constitution,  and  was  therefore 
null  and  Toid.  See  Bayard  t.  Singleton.  1 
Hart.  0.  0.)  48,decidedlnKoTember.  1787, 
which  was  four  or  five  years  anterior  to  the 
earliest  case  on  the  subject  referred  to  by 
Ohaneellor  Kent.  1  Kent,  Com.  450.*  Since 
that  early  day  this  court  has  never  hesitated 
to  assume  tbu  authority  to  pronounce  a  stat- 
ute passed  1^  the  legislature  with  all  of  the 
forms  of  law,  null  and  void  because  re- 
pugnant  to  the  constitution.  Indeed,  at  this 
term,  an  act  which  had  not  been  published 
in  the  laws,  but  which  was  regularly  passed 
at  the  last  session  of  the  legislature,  has  been, 
In  effect,  declared  unconstitutional,  because 
the  right  of  exacting  more  than  6  per  cent 
as  Interest,  allowed  Uierein,  was  held  to  fall 
within  the  constitutional  inhibition  against 
granting  special  privileges.  No  one  ques- 
tions the  right  of  this  court  in  a  proper  case 
to  pronounce  an  act,  which  Is  admitted  to 
embody  the  true  sentiment  of  the  legislature, 
void  on  the  ground  that  it  had  no  right  to 
pass  it.  Yet,  if  what  now  purports  tobe  the 
■tatute  before  ns  had  provided  that  the  law- 
ful rate  of  Interest  In  this  state  should  be  8 
per  cent  a  month,  or  86  per  annum,  and  its 
passage  had  been  procured  by  speculators  and 
not  riiavers,  it  would  nevertheless  be  con- 
tended. If  the  opinion  of  the  court  is  founded 
upon  the  correct  Interpretation  of  the  organic 
law,  that  the  people  would  be  placed  in  the 
dreadful  dilemma  of  groaning  under  such  a 
burden  until  another  general  assembly  should 
meet,  or  ot  asking  the  governor  to  call  an 
extraordlnaiy  prucessloa,  at  a  heavy  expense, 
of  tbe  same  legislature  that,  according  to 
the  admissions  In  the  pleadings,  failed  at  Its 
last  session  to  close  some  of  its  clerks'  rooms 
against  forgery  and  fraud.  I  do  not  believe 
that  the  law,  properly  interorated,  reduces 
ui  to  this  dire  extremity.  There  would  be 
a  prospect  of  a  much  more  economical  and 
satisfactory  settlement  of  this  controversy  by 
the  trial  liefore  a  jury  of  an  issue  of  fraud, 
as  demanded  by  the  plaintiff,  than  by  invit- 
ing the  same  bodies,  with  the  same  lobbyists 
lurking  around  them,  to  remedy  the  great 
wrong  that  the  public  have  suffered  throiiffh 
some  agency  that  was,  at  Its  last  session,  able 
to  reach  its  employes.  With  due  deference 
for  the  views  of  others,  I  am  of  opinion  that 
we  ought  on  this  question,  which  has  been 
presented  to  us  first  of  all  the  courts  of 
America,  to  follow  the  example  of  our  pre- 
decessors more  than  a  century  ago,  and  assert 
for  the  courts  the  power  to  unravel  fraud, 
even  If  the  tangled  skein  should  take  us 
behind  the  lolemD  act  of  ratification  hj 


presiding  officeta.  as  did  the  detennlnatleB 
of  the  early  judges  to  prevent  violatlcMH  ol 
the  sacred  Instrument  which  they  had  Bwcn 

to  support. 

Tlio  clear-cut  issue  of  law  raised  by  ad- 
mitting the  truth  of  the  charge  of  fraud  must 
not  be  obscured  by  discussing  the  preceding 
allegations  in  reference  to  a  bill  in  the  aama 
words,  the  legislative  history  of  which  la 
traced  till  it  Is  found  tabled  in  tbe  boose, 
and  turned  over  to  the  state  librarian,  who 
is  the  custodian  of  bills  which  are  thus 
strangled  in  the  earlier  stages  of  their  exist- 
ence.   These  allegations  are,  at  most,  bat 
an  attempt  to  negative  the  idea  in  advaDoa^ 
that  the  forged  paper  had  a  legtalatin  his- 
tory leading  up  to  Its  ratification,  whlcii  tlw 
defendaDt  might  contend  could  not  be  can- 
tradicted.    It  does  not  seem  to  me  bad  plead- 
ing to  have  inserted  these  allegationa,  who 
the  relief  demanded  was  a  perpetual  restrain- 
ing order  against  tbe  defendant,  altboaeb  the 
plaintiff  relied  solely  upm  the  gronna  that 
the  paper  presented  to  Ute  presiding  officen 
was  falsely  and  fraudulently  represented  to 
them  to  be  an  enrolled  bill,  and  ita  rttlfica- 
tion  procured  in  that  way.   Counsel  for  the 
defendant  cannot  be  allowed  "  to  blow  hot  and 
cold"  to  Induce  tbe  court,  on  motion,  to  hold 
that  it  cannot  hear  proof  of  Uie  allegation 
of  fraud,  if  true,  and  then  to  sav  by  way  of 
breaking  the  force  of  the  ruling  Invoked  that 
they  could  disprove  the  charge  of  forgery  and 
fraud,  if  they  would.   The  fact  that  the  bill 
was  enrolled  without  authority,  and  signed 
by  mistake,  is  not,  for  tbe  purposes  of  this 
appeal,  denied  by  any  one.    Tbat  it  was 
fraudulently  enrolled  and  presented  for  air- 
nature  is  alleged  in  tlie  complaint,  and  bis 
honor  holds  that,  even  though  all  this  la  true, 
the  court  has  no  jurisdiction  to  hear  evidence 
to  show  ita  truth.    The  argument  deduced 
from  supposed  future  inconvenience  is  al  waya 
the  most  specious  and  unsatisfactory  kind  of 
reasoning.    To  the  suggestion  tbat  possible 
evils  may  ensue  from  sustaining  the  power 
of  the  courts  to  impeach  the  validity  of  a 
statute,  it  may  be  answered  that  the  an- 
nouncement that  tbe  constitution  is  a  shield 
for  manufacturers  of  forged  law  will  indeed 
open  a  Pandora's  box,  out  of  which  will 
issue  invitations  to  those  who  are  capable  of 
such  crime  to  thronv  the  lobbies  of  our  legia* 
lative  halls,  and  make,  by  bribery,  fweery, 
and  other  fraudulent  practices,  the  laws 
which  should  he  framed  to  afford  remcdiet 
for  the  grievances  and  protection  to  the  rights 
of  tbe  people.    A  free  government  like  ours 
must  always  be  dependent  for  its  stability 
more  upon  the  virtue  and  integrity  than  upon 
tbe  Intelligence  of  Its  citizens.   As  well 
might  we  insist  that  the  statute  which  allowa 
any  person  in  tbe  state  to  make  affidavit  that 
any  other  person  has,  as  he  is  informed  and 
believes,  committed  murder,  and  demand  a 
warrant  for  his  arrest,  should  be  repealed, 
because  it  opens  a  way  for  the  arrest  of  every 
innocent  man  in  tbe  state,  as  tbat  to  permit 
investigation  of  the  allegation  that  what 

fiurports  to  be  a  law  regularly  ratified  is  not 
n  reality  an  expression  of  the  will  ctf  the 
people  through  uieir  representatives,  bat  the 
work  of  a  forger,  would  raise  a  douM  as  t» 
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the  Tftltdlty  of  every  statute  passed  by  the 
legislature.  Where  a  plalutiff  asks,  on 
behalf  of  the  people,  an  order  rectralDioe  the 
■ecretary  of  state  mna  publishing  a  ratified 
act  on  file  in  hta  office  he  is  requirod  to  make 
an  oath,  which,  If  made  falsely,  and  without 

ftrobable  cause,  subjects  him  to  puntshmeat 
or  perjury.  It  Is  not  to  be  supposed  that 
such  risks  will  be  taken  inconsiderately,  and, 
if  the  perpetrators  of  this  disgraceful  crime 
could  be  impaled  before  the  world,  and  held 
up  to  public  execration,  It  Is  to  be  hoped 
that  another  century  of  our  history  would 
glide  by  without  such  a  flagrant  instance  of 
corrupt  interference  with  legislation. 

I  understand  my  brethren  to  concede— what 
canoot  be  denied— chat  not  one  of  the  cases 
cited  to  sustain  the  opinion  of  the  court  Is 
exactly  in  point  here,  for  the  reason  that  it 
has  nerer  befon  been  charged,  much  leas 
proved,  that  the  ratification  of  a  forged  bill 
was  fraudulently  procured,  when  it  had  not  in 
fact  passed.  The  question  raised  in  the  cases 
relied  upon  by  the  majority  of  the  court  to 
sustain  their  position  was  whether  the  jour- 
nals of  the  two  legislative  bouses  could  be 
oMd  to  ihow  that  an  enrolled  bill  did  not 
paes.  No  inch  thing  Is  proposed  by  the 
plalotlil  here.  In  the  complaint  be  sa;s  that 
a  papa  putporting  to  be  an  act  of  the  legis- 
lature was  irauduTently  enrolled  and  signed 
by  mistake,  and,  as  lotroductory  to  this  al- 
legation, he  avers,  in  substance,  that  the 
journals  not  onXj  do  not  contradict,  but  tend 
to  Cfmflrm.  It  A  limllar  bill  passed  its  first 
reading  in  the  house  of  repreeeotatlves,  was 
tabled  od  Its  second  reading,  and  can  now  be 
adduced  in  evidence  from  the  office  of  the 
lawful  custodian  of  such  papers.  The  Jour- 
nal of  the  senate  falls  to  show  that  any  such 
bill  was  ever  before  that  body.  So  that  the 
record  of  the  one  body,  as  far  as  it  goes,  tends 
to  oorroborate,  while  there  is  no  recorded  his- 
tory of  any  such  bill  in  the  journals  of  tiie 
other  to  contradict,  what  Is  relied  upon  by 
the  plaintiff  as  the  basis  of  bis  action,— the 
fact  that  a  forged  paper,  signed  by  the  pre- 
siding officers  by  mistake,  is  now  being  en- 
forced to  restrict  the  right  of  the  citizen  in 
the  interest  of  the  procurers  of  this  monu- 
mental fraud.  Looking  at  the  case  from  the 
standpoint  of  my  brethren,  it  appears  from  a 
brief  of  cases  Involving  the  question  whether 
the  ratification  can  be  coDtra<licted  hv  the 
jounial,  which  will  be  found  In  the  notes  on 
pages  061-067  of  volume  143  of  the  United 
Btates  Reports  (ManhaU  Pieid  A  Co.  v.  Ciark, 
86  L.  ed.  2M-801),  that  in  twenty-eight  of 
the  states  the  courta  have  held  that  it  is  com- 
petent to  Impeach  (he  ratification  by  the  Jour- 
nals directly ;  while  it  Is  held  to  the  contrary 
la  but  nine  states.  The  conceded  fact  that 
in  some  of  those  states  there  are  constitu- 
tional amendments  providing  that  the  ratifi- 
cation may  be  contradicted  by  the  Journal, 
shows  ooDclusIvely  that  we  have  no  reason  to 
fear  the  threatened  ills  whldi  are  prophesied 
as  probable  results  of  going  bdiind  the  rati- 
fication of  an  act  to  show  tluit  it  did  not  pass, 
and  that  Its  enrollment  was  procured  by 
fraud,  when  twenty-eight  states  still  afford 
good  government  to  their  citizens,  after  per- 
mitting the  journals  to  be  used  to  show  not 
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fraud,  but  that  the  ratified  bill  did  not  pasa. 
Indeed,  it  is  worthy  of  special  notice  that  the 
forgery  ot  what  purports  to  be  an  enrolled 
bill  has  been  flrat  attempted  where  the  peo- 
ple had  never  been  permitted  to  go  behind 
the  ratification,  and  when  it  was  lioped  by 
the  perpetrators  ot  the  fraud  that  their  cov- 
inous work  would  prove,  as  it  has  done,  ef- 
fectual. "When  the  courts  of  more  than  three 
fourths  of  the  states  have  ventured  to  go  be- 
hind the  ratification  of  statutes  to  call  la 
question  the  regularity  ot  the  successive  stepa 
preceding  the  signing  by  presiding  offlcen, 
It  seems  to  me  Uiac  we  may  venture,  when 
the  first  attempt  is  made  to  impeach  for  fraud 
Instead  of  irregularity,  to  look,  for  an  anal- 
ogy to  govern  us,  rather  to  the  views  of  the 
twenty -eight  than  to  the  oplBlonB  of  the  nine 
courts. 

The  position  of  the  court,  In  my  opinlm, 
finds  DO  support  In  the  ease  of  BroanasB 
Oiwm,  64  N.  C.  247,  where  Chief  Juttiot 
Pearson,  speaking  for  the  court,  holds  that 
"the  ratification  certified  by  the  lieutenant 
governor  and  the  speaker  of  the  house  of  rep- 
resentative makes  It  a  matter  of  reoordt 
which  cannot  be  Impeached  before  the  oourti 
Id  a  oollateral  way."  But  the  plaintiff  is 
making  not  a  collateral,  but  a  direct,  attack, 
and  the  court  in  that  opinion  concedes  that 
even  a  record  can  be  successfully  avoided 
and  reversed,  where  it  Is  directly  attacked 
for  fraud  or  irregularity.  It  Is  true  that 
where  there  Is  a  want  of  Jurisdiction  appar- 
ent upon  the  face  of  a  record  it  mav  be  im- 
peached without  any  direct  proceeding,  Just 
as  the  validity  of  a  ratified  itatute  may  be 
questioned  for  repusnance  to  the  constltn* 
uon.  Sprinmr  v.  Shavendrr  (decided  at  this 
term),  21  8,  E.  Rep.  807.  If  tbe  constitution 
does  not  forbid,  why  should  public  policy 
prohibit  a  citizen  on  behalf  of  the  whole 
people  from  Impeaching  a  statute  for  fraud, 
when,  for  his  own  protection,  he  may  attack 
a  judgment  regular  upon  its  face.  It  was 
said  Mter  In  Stats  v.  Hc^inaon,  61  K.  C.  418, 
that  the  Journals  could  not  be  introduced  to 
attack  tbe  existence  and  validity  of  a  statute 
regularly  filed  among  the  records  In  tbe  office 
of  the  secretary  of  state.  If  Uiat  doctrine  is 
conceded  to  have  the  force  of  law.  It  in  no 
wise  affects  a  case  where  the  plaintiff  relies 
upon  proving  that  the  enrollment  of  the  bill 
was  procured  by  fraud,  and  where,  if  the  de* 
fendant  resorts  to  tbe  Journals  to  disprove  it, 
be  Bods  that  they  tend  rather  to  corroborate 
than  to  contradict  the  allegation.  Tbe  opin- 
ion of  the  majority  of  the  court  in  the  case 
of  Stofo  v.  Mean*  (decided  at  this  term)  81 
8.  E.  Rep.  978,  intimates  very  broadly  that 
the  opinion  in  State  v.  Sobtrutm  ought  to  be 
overruled  upon  the  point  really  Involved, 
because  It  conceded  to  the  presiding  officers. 
If  corrupt  or  unmindful  of  their  duty,  the 
power,  by  refusing  to  sign,  to  In  reality  veto 
bills  regularly  passed  by  the  representatives 
of  the  people.  Should  we,  then,  standing  in 
a  position  to  make  a  prec^ent  for  the  courta 
of  America,  hesitate  to  declare  invalid  an 
act  which  we  must  assume  both  of  these  offi- 
cials would  declare  to  have  been  done  by 
mistake  on  their  part,  and  to  have  been  pro- 
cured by  fraud  im  the  part  of  others?  I 
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deeply  reeret  that  the  majority  of  the  court 
have  deemed  It  their  duty  to  bold  that  the 
courts  have  do  power  to  ioTcstfgate  and  rem- 
edy the  Krea£  wrong  which  lias  been  done  to 
the  public  I  regret  it  because  it  gives  tm- 
munity  to  the  wroagdocrs  in  this  caw,  and, 
in  my  judgment,  encouragement  to  others  to 
Attempt  like  frauds  in  the  future. 

Clark.  J,,  dissenting: 

A  demurrer  on  tenu*  wu  entered,  and  the 
action  dismissed,  because  a  cause  of  action 
was  not  stated.  For  the  purposes  of  this 
proceeding,  therefore,  the  allegatioos  of  the 
complaint  arc  admitted  to  be  true.  It  is 
tliereliy  admitted  that  a  bill  was  introduced 
into  the  tower  house  of  the  general  assembly  ; 
that  this  bill,  on  Its  wcond  reading,  was 
Toted  down  by  tlie  representatives  of  the  peo- 
ple; that  the  journal  also  shows  that  fact, 
ud  the  bill  Itself  was  stamped  "Tabled" 
«nd  placed  In  the  packnee  of  "tabled"  bills, 
where  it  still  remains.  It  is  further  admitted 
that  the  bill  was  not  introduced  in  the  senate 
at  all,  but  that,  notwitlistauding  tlie  bill  was 
defeated  fn  one  house  and  never'p^sented  for 
«ODsi(lerati(in  in  the  other,  a  fraudulent  copy 
«f  a  bill  of  similar  tenor  was  procured  to  be 
made  by  a  subcopyfat  of  the  enrol  ling  clerk, 
and  by  mistake  on  tiie  part  of  the  two  speak- 
ers, who  were  made  to  believe  that  it  was 
a  bill  which  had  been  duly  read  three  times 
In  each  house,  it  was  signed  by  ibem.  The 
purport  of  the  bill  is  to  prohibit  dt-btors  from 
preferrioe  any  creditor  In  making  aasign- 
ments.  The  plaintiff  alleges  that  ns  a  tax- 
payer he  has  a  right  to  m  protected  from 
paying  the  expenses  of  printing  rhe  fraudu- 
lent bill  and  distributing  it  among  the  laws 
of  the  state :  that,  as  a  citizen,  he  baa  a  right 
to  be  excused  from  including  it  among  the 
laws  which,  as  a  voter,  he  has  sworn  to  sup- 
port ;  and  that,  as  a  creditor,  the  right  he  has 
nad  by  our  laws,  time  out  of  time,  to  have 
his  debtors  prefer  him,  should  they  see  fit, 
should  not  1m  taken  away  from  him  against 
the  will  of  the  people,  as  expressed  by  their 
representatives  in  this  legislature,  as  like- 
wise in  many  previous  ones.  The  constitu- 
tion under  which  we  live,  and  wliich  every 
officer  of  the  state,  from  the  highest  to  tbe 
least,  and  everv  registered  voter  has  sworn 
to  support,  pro'videa  that  "all  bills  shiill  be 
read  three  times  In  each  house  before  they 
pass  Into  laws."  It  is  admitted  here  that 
this  pretended  law  has  not  been  read  three 
times  in  each  house.  It  Is  admitted  that  It 
has  not  been  read  three  times  in  either  house. 
It  is  admitted  that  it  was  read  In  only  one 
house,  and  in  that  the  people,  through  their 
representatives,  defeated  It  and  refuaeid  to  let 
It  pass.  It  is  admitted  that  subsequently  the 
speakers  were  Imposed  upon,  and  erroneously 
«ertifled  that  the  bill  had  passed  three  read- 
ings In  each  house.  It  Is  contended,  how- 
ever, Uiat  we  cannot  go  behind  Uie  signatures 
of  the  speakers.  But  the  signatures  of  the 
speakers,  procured  by  fraud,  are  not  their 
signatures.  Fraud  vitiates  tliem  as  it  vitiates 
everythinff  it  touches.  But  it  is  urged  that 
It  is  dangerous  to  open  up  the  acts  of  the 
leeislature  to  be  set  aside  for  fraud,  and  that 
this  would  unsettle  the  laws.  The  fraud 
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alleged  is  not  in  procuring  the  passage  of  au 
act, 'but  in  procuring  an  untrue  certiiicate 
that  it  has  been  passed.  If  the  alleged  stat- 
ute Is  not  the  will  of  the  people,  exprened 
In  a  constitutional  way  by  three  readings  la 
each  house  of  the  general  assembly,  there  1i 
no  power  to  make  it  a  law,  and  no  consid- 
eration of  danger  should  prevent  a  declara- 
tion that  the  Taws  heretofore  made  by  the 
people,  in  the  constitutional  mode,  cannot 
be  repealed,  nivoked,  ud  set  aside  In  thfa 
mode.  If  there  could  be  any  danger  in  re- 
fusing to  admit  as  a  law  a  bill,  which,  with- 
out having  been  passed,  is  untruly  certified 
as  having  been  passed,  it  Is  to  be  remem- 
bered that  amonr  a  free  people  no  other  dan- 
ger is  comparable  to  that  of  substituting  In 
the  enactment  of  laws  tot  the  will  of  the 
people  the  power  of  maoe^  In  securing,  by 
shifty  devices,  a  false  certificate  of  the  pas- 
sage of  an  act,  and  a  holding  by  the  courts 
that  such  villainy  is  conclusive,  and  above 
the  power  of  the  people  to  correct  through 
their  courts.  Deeds  signed,  sealed,  and  de- 
livered bind  The  parties,  but  It  has  never 
boen  considered  that  land  titles  would  be 
unsettled  If  deeds  procured  by  fraud  wen  set 
aside.  This  rather  tends  to  settle  land  titles. 
So,  rejecting  from  the  statute  book  a  surrep- 
titious bill,  not  enacted  by  the  votes  of  the 
people's  representatives.  Is  not  to  unsettle 
the  laws,  but  to  establ  isb  tbem  "  broad  based 
upon  the  people'a  will."  If  a  JudKment  of 
this  or  anv  other  court  undo:  seal  ahmild  be 
procured  by  mistake  or  fraud.  It  can  he  nt 
aside. 

It  is  urged,  however,  that  this  tondies  a 

co-ordinate  department  of  the  govemmenL 
But  the  judiciary  is  the  only  body  authorised 
to  investigate  and  ascertain  whether  it  is  the 
act  of  the  general  assembly,  or  a  measure 
which,  rejected  by  that  body,  has  nevertlke- 
less  been  fraudulently  palmed  off  on  the 
speakers,  and  their  signatures  thereto  pro- 
cured by  a  fraud  practiced  on  them.  The 
executive  is  also  a  co-ordinate  department. 
It  is  matter  of  history  that  towards  the  close 
of  the  last  century  certain  land  warrants 
were  fraudulently  Issued  by  the  secretary  tit 
state,  the  broad  seal  of  the  state  was  afflnd, 
and  the  Kovemor,  being  misled,  honestlT 
affixed  his  signature  (as  the  speakers  did 
here) ;  but  the  court  went  behind  the  Kreat 
seal,  behind  the  admittedly  genuine  signa- 
ture of  the  governor,  set  the  fraudulent  Tand 
warrants  aside,  and  jailed  the  agent  of  the 
baud,  and  the  next  legislature  changed  the 
name  of  the  county  (Glasgow),  which  had 
been  named  in  honor  of  the  dishonest  secre- 
tary of  state.  The  supreme  court  of  this 
state  had  its  origin  In  the  organization  by 
law  of  a  tempontry  tribunal  created  to  in- 
vestigate and  set  aside  this  fraud  perpetrated 
on  the  executive  department,  and,  indeed, 
by  one  of  its  beads,  and  to  punish  Its  per- 
petrators. Stats  T.  OUugow,  Taylor  A  0. 
(N.  C.)  88,  3  Am.  Dec.  689.  It  wonld  be 
singular  if.  after  the  lapse  of  nearly  a  am- 
tury,  the  developed  court,  with  larger  pow- 
ers, and  chosen  bv  the  people,  should  be 
powerless  to  set  aside  and  annul  a  greater 
fraud  upon  popular  rights,  perpetrated  by 
simulating  the  people's  ta^primatmr  !■  pB» 

Digitized  by  Google 


18B6. 


Carb  t.  Co  IK. 


747 


toic  off  as  a  law  of  the  state  a  bill  which  their 
Tepreseatatives  rejected,  and  which  Bome  cor- 
rupt hireling  of  interested  parties  procured 
to  be  falsely  certified  as  an  act  of  the  general 
Msemhly  by  the  officers  of  that  body,  who 
were  deceived,  in  the  rush  aod  harry  of  the 
^oaing  hour*  of  the  session.  Into  believing 
it  a  genuine  bill.  Failing  for  many  sea- 
•ioDS  to  procure  the  passage  of  the  act  from 
the  popular  asBembly,  the  interested  parties 
fraudulently  procured  this  bill  to  l>e  certi- 
fied as  having  beea  passed.  To  give  It  cur- 
rency as  law  IB  to  pass  oft  "the  buazard  In 
the  eagle's  nest*  as  the  Imperial  eagle  itself. 
We  acanowledge  as  laws  only  the  legal  ex- 
pression of  the  people's  will.  This  bill  is 
not  the  people's  will.  It  is  what  their  rep- 
reseDlativea  have  declared  by  a  vote  was  not 
their  will.  It  is  not  such  as  this  that  the 
men  of  NorUi  Carolloa  have  sworn  to  aup- 

Ert  as  **  laws. "  It  is  such  as  this  which  we 
re  sworn  not  to  support  aa  laws,  by  our 
oath  to  a  coastitntioQ  which  says  nothing 
shall  be  a  law  till  it  has  been  adopted  by 
having  received  the  assent  of  our  representa- 
tives on  three  several  occasions  in  each  house 
<rf  the  general  assembly.  This  has  not  only 
not  received  such  assent^  but  has  received 
their  lefosal. 

The  power  to  construe  a  law  seeesBsrily 
carries  with  it  the  power  to  investigate 
whether  a  pretended  law  is  really  a  law  (fuly 
enacted  or  a  fraudulent  simulaiion  which 
In  fact  was  never  enacted  into  law.  In  the 
presence  of  to  vital  and  so  plaio  a  principle, 
wecedents  are  not  needed,  but  we  bare  tbem. 
The  constitntion  provides  that,  before  be- 
eoming  laws,  bills  shall  be  road  three  times 
tai  e«£  house,  and  sliall  be  signed  by  the 
speakers.  In  State  v.  Robinton,  81  N.  C, 
400,  it  was  held  that  if  the  latter  requirs- 
ment  was  lacking,  the  bill  was  not  a  law, 
even  though  it  had  the  other  and  far  more 
Important  requirement  of  having  been  passed 
three  times  In  each  house.  Afvrtiori,  if  the 
bill  has  not  received  the  sssent  of  the  three 
constitutional  readings,  it  cannot  be  the  will 
of  the  general  asaembly.  To  hold  otherwise 
would  Xe  to  sacrifice  form  to  substance,  and 
to  say  that  the  certificate  of  the  speakers  is 
snIBctent  without  a  vote  of  the  general  as- 
sembly, and  (as  In  this  case)  in  spite  of  an 
■dverse  TOte  of  that  body.  Again,  the  con- 
stitution requires  that  the  style  of  an  act 
shall  be,  "'The  general  assembly  of  North 
Carolina  do  enact."  In  8taU  v.  PatUnon, 
9«  N.  C.  (MM),  it  was  held  that,  although  the 
Bpeakera  bad  signed  and  certified  a  bill  as 
ntffied,  yet,  If  thia  forraula  was  omitted 
therefrom.  It  was  a  nullity,  because  the  con- 
stitution required  It.  But  we  are  in  the 
presence  of  a  greater  and  more  important  con- 
stitutional requirement  than  the  formula 
which  begins  an  act,  or  the  certificate  of  the 
speakers.  These  are  matters  of  Torm.  and 
essential  only  because  required  by  the  con- 
stitution. We  are  now  face  to  face  with  the 
constitutional  requirement  that  the  bill  shall 
three  times  receive  the  assent  of  each  house 
"before  it  shall  become  a  law."  snd  the  prin- 
ciple, greater  than  the  constitution  itself, 
that  the  law>making  power  resides  in  the 
sovereign  people^  to  M  ezerelsed  by  ttaeir 
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representatives,  and  that  nothing  shall  bs 
law  unless  voted  by  them,  and  especially 
nothing  shall  be  law  which  (as  In  this  case) 
has  been  refused  by  their  vote.  Even  the 
common  law  itself  u  law  in  this  state  only 
by  virtue  of  an  enactment  of  the  general  as- 
sembly. In  other  states,  questions  nave  coma 
up  as  to  the  power  to  go  behind  the  certifi- 
cate of  ratification  signed  by  the  speakers, 
in  cases  of  mere  Irregular  Hies,  and  It  has  been 
held  in  twenty-eight  states  that  this  can  be 
done,  aa  this  court  has  already  held  in  StaU 
V.  Patttnon^  tunra.  In  nine  states  only  It 
has  been  held  that  the  certificate  of  ratifi- 
cation is  conclusive  against  irregularities. 
These  cases  need  not  be  here  recited  uid 
reviewed.  They  are  easily  accessible  in 
23  Am.  A  Eng.  Encyclop.  Law.  pp.  196  «f 
teq.  But  in  none  of  these  cases  have  we  the 
bold  and  glaring  and  admitted  fraud  uptm 
popular  sovereisnty  which  Is  here  presented. 

The  requlrom'ent  that  thirty  days'  notice 
must  be  given  of  a  private  law  Is  acondltloa 
precedent  which  the  legislature  pasMS  upon, 
but  a  constitutional  provision  that  the  btll 
must  be  read  three  times  in  each  house  be- 
fore it  passes  into  law  goes  into  the  essential 
matter  which  a  court  must  determine  in  pass- 
ing upon  the  question  whether  a  printed 
piece  of  paper  laid  before  it  is  a  legislative 
enactment.  The  certificate  of  the  speaken 
is  certainly  prima  facie  and  very  strong  pre- 
sumption that  it  is,  but  when  the  very  mat- 
ter at  issue  is  the  allegation  that  the  certifi- 
cate of  the  speaker  was  procured  by  fraud 
(and  this  is  admitted  by  Uie  demurrer),  then 
it  is  begging  the  question  to  say  that  audi 

fiiece  of  paper  is  conclusively  the  law  of  the 
and  without  the  vote,  nay,  against  the  vote, 
of  the  law-making  power.  It  Is  also  begging 
the  question  to  say  that  the  legislature  cer- 
tifies to  us,  over  toe  signatures  of  their  two 
principal  officers,  that  thia  act  was  passed. 
The  very  Issue  is.  Did  the  two  officers  so 
certify,  or  were  their  signatures  procured  by 
fraud?  If  so.  they  are  in  law  not  their  sig- 
natures, and  this  is  admitted  by  the  demur- 
rer, which  admits  the  allegations  that  In 
truth  the  bill  did  not  pass,  but  was  defeated, 
and  that  the  certificate  of  the  presiding  offi- 
cers is  false,  and  was  procured  by  fraud  prac- 
ticed on  them,  an  allegation  which  those  offi- 
cers, in  Justice  to  tliemselves,  should  hav« 
been  permitted  to  prove  by  their  own  testi- 
mony in  court.  The  people  are  the  source 
of  all  power,  but  if  there  Is  fraud  in  certi- 
fying untruly  to  the  declaration  of  their  will 
at  the  ballot  box,  the  courts  can  and  will 
right  the  wrong  and  declare  the  trne  result 
Wuenoe  comea  It  that  the  legislative  depart- 
ment is  so  superior  or  so  Inferior  that  a  cer- 
tificate fraudulently  procured,  which  falsely 
certifies  that  It  has  passed  a  bill,  cannot  be 
set  aside  on  proof  that  in  truth  the  opposite  re- 
sult was  declared?  The  courts  have  the  same 
power  to  investigate  in  one  case  as  in  the 
other.  It  is  not  uie  declaration  of  the  result 
of  a  vote  by  the  legislature  itself  which  is  in 
question,  for  that  would  be  conclusive,  but 
the  false  certificate  that  it  had  so  declared, 
when  it  is  admitted  that  the  legislature  de- 
clared Just  the  opposlto  by  tabling  the  bilL 
In  this  proceeding,  if  the  Jury  found  that 
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th«  certificate  was  false  and  waa  franduleDtlj 
procured,  the  Judgment  would  be  to  strike 
the  fraudulent  blU  out  of  the  fllea  and  out 
of  the  printed  laws,  and  to  declare  It  what 
H  is,  a  nullity  as  to  all  the  world. 

This  being  an  equitable  Jurisdiction,  the 
action  can  only  be  maintained  in  the  superior 
court,  and  one  action  Is  conclusive.  It  Is 
not  open  to  the  objection  that  snch  proceed- 
ings might,  if  allowed,  be  brought  before  a 
justice  of  the  peace,  nw  that  then  mixht 
be  different  Teralcts  before  different  juries. 
That  could  be  urged  against  a  proceeifing  as 
in  Wyatt  v.  Wheeler  A  Wilem  3(fff.  Co.  (at 
this  term)  22  8.  B.  Rep.  120,—  where  tJie 
ioTaliditT  of  an  act  is  attempted  to  set  up, 
collaterafly  as  It  were,  in  litigation  between 
parties.  But  It  cannot  apply  where  the  nro- 
ceedlng  Is  broueht  against  the  secretary  nf 
state  directly,  toiiave  the  act  which  Is  fraud- 
ulently procured  to  be  certified  struck  out  of 
the  flies  of  enrolled  bills  in  his  office,  and 
declared  a  nullity. 

Hie  constitution  does  not  require  that  the 
presiding  officers  shall  sign  bills  In  the  pres- 
ence of  uie  houses,  or  with  their  assent ;  and 
neitber  the  certificate  itself  nor  the  complaint 
indicates  that  this  was  done.  It  may  be  the 
usu^  practice,  but  it  Is  not  required,  nor 
does  it  appear  to  have  been  done.  There  is 
no  presumption  that  it  was  done  upon  which 
an  argument  can  be  based.  The  signing  has 
no  law-making  power  in  itself,  but  Is  a  mere 
oertiflcation  of  what  the  law-making  body 
has  decided,  and,  like  all  certiflcnt«B,  may 
be  Impeadied  for  fraud  or  mistake;  otiier- 
wise  the  certificate  is  more  powerful  than  the 
authority  doing  the  act  which  is  certified. 
If  we  could  conceive  that  the  two  presiding 
officers  of  any  legislature  should  purposely 
certify  that  a  bill  has  passed  which  had  In 
fact  been  defeated,  this  could  not  nullify  the 
action  of  the  two  houses.  If  it  could,  then 
they,  and  not  the  general  assembly,  are  the 
law-making  power.  Certainly,  for  a  stronger 
reason,  when  the  signatures  of  the  preaidiiig 
officers  are  procured  by  a  trick  and  fraud 
practiced  on  them,  there  cannot  be  such  vir- 
tue therein  as  to  make  a  law  against  the  vote 
of  the  body.  The  case  most  strongly  relied 
OB  by  the  defendant  is  Marihaa  VSOd  <ft  Co. 
T.  Oark,  148  U.  8.  895,  80  L.  ed.  810,  but 
In  that  case  it  was  admitted  that  the  act  had 
passed  both  houses  and  bad  been  approved  by 
the  president,  and  the  point  decided  by  the 
court  was  that  the  act  would  not  be  vitiated 
because  a  section,  which  was  Id  It  when 
passed  by  the  houaei»  was  omitted  in  the  en- 
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rolled  act  on  file.  It  must  be  nntcti  nisn  that 
the  United  States  Constitution  does  not  con- 
tain the  essential  provision  which  is  In  our 
oonstitutioD  that  "each  bill  must  be  read 
three  times  in  each  house  before  It  become* 
a  law,"  and  that,  In  addition  to  the  algna- 
tures  of  the  speakers,  there  is  the  f  urtlier  safe- 
guard that  the  bill  is  subject  to  the  super- 
vision and  approval  of  the  president,  whldk 
the  bill  In  uuestlon  had.  Notwithsisnding 
these  vital  differencei  In  the  two  consttta- 
tions,  and  the  remote  bearing  the  actual  point 
there  decided  has  upon  this  cose,  the  court 
nevertheless  takes  occasion  to  say  (Harlan, 
</.)  in  that  very  opinion :  "A  bill  signed  hy 
the  speaker  of  tlie  bous:  of  representati  ves  and 
by  the  president  of  ilje  senate,  presented  to 
and  approved  by  the  president  oi  the  United 
States,  and  delivered  by  the  latter  to  the  sec- 
retary of  state  as  an  act  passed  by  congress, 
does  not  become  a  law  of  the  United  State* 
if  it  had  not  in  fact  been  passed  by  congress. 
In  view  of  the  express  requirements  of  the 
constitution,  the  correctness  of  this  general 
principle  cannot  be  doubted."  An  enuncia- 
tion more  exactly  in  point  In  its  applicatiOB 
to  the  oontroTOrsy  berore  us  cannot  be  found. 
Here  tiie  bill  was  not  TOted  in  eiUier  house, 
but  was  expressly  negatived  by  a  vote,  aaa 
this  fact  appears  by  the  journals  (whldi  aro 
required  by  the  constitution  to  be  kept) ,  and 
Is  also  admittedly  beyond  controversy.  The 
certificate  of  ratification  was  not  purposely 
and  knowingly  appended  by  the  speaken. 
They  never  Knowingly  intended  to  oertliy 
that  this  bill  had  been  read  three  time*  i« 
each  house.  Their  signatures  were  inadvert- 
ently appended,  and  were  procured  by  a  grow 
fraud.  They,  In  law,  are  not  their  signa- 
tures. This  is  not  the  "signing"  which  the 
constitution  requires  to  bills  which  b»T» 
three  times  before  snch  signing  been  read 
with  the  approval  of  each  bouse. 

The  coonicting  decisions  from  other  state* 
as  to  wliether  the  signatures  of  the  speakm 
can  be  contradicted  by  the  journals  have  no 
application  to  this  case,  where  the  allegation. 
Is  of  fraud  in  procuring  their  signaiwes. 
The  facts  of  this  great  fraud  are  admitted  for 
the  purpose  of  this  appeal.  It  Is  lawful  to 
allege  and  to  prove  such  fraud  If  "govern* 
ment  by  the  people  and  for  the  people"  Is  to- 
continue ;  otherwise  government  by  fraud  ha* 
begun,  the  sure  and  unfailing  sign  In  all  his- 
tory that  the  end  of  representulve  gorenK 
ment  is  at  hand. 

The  judgment  below  iliould  ba  nveaBd. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  EIGHTH  CIRCUIT, 


aU^aret  CONDBAN,  Admx.  of  Heni;  Con- 
dnn,  Deceued,  P^.  in  Err., 
*. 

CHICAOO,  HILWAUKBE  ft  ST.  PAUL  R 
CO. 

(S7Fe<LRepiSIM 

1.  The  relation  of  eanrlor  aatf  pMMs- 
gvt  IM  not  estabUsbed  between  a  milroed 
eompaor  and  one  who  geta  apon  m  paneoser 
train  wtth  tbe  deliberate  Durpoae  not  to  par  hia 
tan,  aod  adheres  to  that  purpose ;  or,  who  belog 
on  tbe  tralQ,  aod  haTtmr  moner  with  bbn  with 
wtaMi  be  ooaM  par  hie  fare,  falqply  and  fraudu- 
lently reprcBcnta  to  the  oonductor  that  he  ta 
wHboat  means,  and  tberebr  loduoes  the  ooaduo- 
tor  to  permit  Iilm  to  remala  on  the  train  without 
parlnff  bis  fare. 

S.  It  im  »  mfcttnr  of  common  knowlndge 
of  which  the  eonrt  will  tako  Jndld&l 
Botieo*  and  or  wbioh  tbe  pobUe  are  bonod  to 
take  Dotloe.  that  railroad  passeoiier  traloa  are 
operated  to  canr  psssmgen  for  hlrec 

S.  court  will  tnka  Jodieial  notleo 
that  tbe  authority  of  a  railroad  oooduotor  does 
not  extend  to  tbe  carrying  of  panssngers  without 
the  paymeid  of  tbe  reinilar  tan. 

4.  One  ridlnff  on  »  railroad  train  by 
HtmA  or  stealth  without  the  paymeDtof  fare 
taken  upon  himself  all  the  risk,  and  If  tojared  by 
an  accident  happening  to  the  train,  not  due  to 
leokleeHness  or  willfulnesB  on  the  pait  vX  the 
oompany,  cannM  reoover. 

5.  The  rate  that  one  ridlBfl*  upon  a  train 
bgr  firand  or  ateaUh  wlthoot  payment 

of  fltre  cannot  recover  for  injurlcf  not  due  to 
leoklenneai  or  wIllfulnesB  of  tbe  company  Is  not 
modified  or  abrogated  by  UcClaln*8  Anno.  Oode, 
I  SUB,  making  every  railroad  company  liable  for 
an  damtigea  sustained  by  any  paiBOo  In  oonse- 
qnenoe  of  the  neglect  of  agents,  or  by  mismaa- 
aitement  of  tbe  anglDeen  or  other  employfa. 


Hon.— tfov  toroncKloer  take  adoantage  of  oeneral 
tttAuUtry  Impot  iUon  of  damagtt  for  negHotnt 

BtBtntes  Imposing  liability  for  damages  for  in- 
juries to  "any  person"  i>y  reason  of  tugUgeaceare 
not  sufficiently  common  to  have  deoWoM  oonitra- 
Ing  tbem  very  numerous. 

But  ao  far  as  such  oonstraotloni  ucM  tiwarseem 
to  agree  that  tbe  language  will  not  be  construed 
broadly  enouah  to  cover  cases  of  treepsnen  or 
wrongdoers. 

Tbe  authorities  collected  In  tbe  nets  to  Lonergan 
v-UHdoIs  Cent.  K.OD.(lowa)  17  IbB.  A.t6<,ibaw 
a  uniform  refusal  to  extend  the  benefit  of  statutes 
requiring  sEgoals  to  be  given  t»y  railroad  trains 
upon  approBohlnghlgbwajrcnndngstotnBpasBers 
ODtbetraok. 

So  tbe  nott  to  flOwltenbeiier  T.  Bansom  (IfalU  19  Ik 
B.  A.  672,  ^ws  that  tbe  maxim  mtttut  commodum 
tavert  potett  de  inSuria  ma  propria  will  prevent  one 
wbo  has  been  guilty  of  even  contributory  negll* 
genee  from  taUng  advantage  of  a  statute  Inposing 
UaMHty  tor  negligent  Injuries 

Ttkere  are  not  many  casea  In  wbldi  language  ilnw 
flar  to  that  used  in  tbe  statute  construed  In  Coir- 
DRAK  V.  CBlOAOa  U.  ft  ST.  P.  B.  CO.,  but  what  few 
then  are  seem  to.  tie  in  harmony  with  that  de- 
elrtm. 

nraa  a  statute  making  a  railroad  eompany  Uabto 
fbr  all  damages  mstaloed  hr  **  any  parKAi  **  tqr  laa- 
«8L.RA. 


Si-e  aUo  30  L.  K.  A.  82. 


(AprfflUIMU 

ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  tbe  Southern  District  of  Iowa  to 
review  a  judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  tbe  al- 
Jeeed  negligent  kllUog  of  plaiotifl's  intestate 
while  a  passenger  on  defendant's  train.  4^- 
,^nnsd^ 

The  faeU  ate  rtated  In  tbe  opinion. 

Before  Caldwell.  Sanborn,  and  Thayer*  Oir- 

euit  yudget. 

Mmr$.  John  Shortly  and  Jaasea  0« 
Di^,  for  plaintiff  In  error: 

l^ere  was  ercw  In  aabmlttiog  to  the  jatr 
whether  deceased  bad,  at  tbe  time  of  bu 
death,  money  to  pay  bis  fare,  because  there 
was  no  coinpeteDt  endeoce  upon  this  question. 

Moorehead  T.  Bida,  88  Iowa.  889;  UniUA 
Stata  T.  BntOing,  61  U.  8.  90  How.  958.  IS 
L.ed.  900. 

A  railroad  company  ts  nnder  obHgatlra  to 
exercise  towards  a  mere  trespasser  reasonabla 

and  ordinary  care. 

Mui^y  T.  Ohieago,  S.  J.  S  P.  S.  Oo.  88 
Iowa,  589:  Clammtv.  Ohieoffo,  8t.  P.  S  K.  O. 
B.  Co.  84  Iowa,  75. 

Tbe  whole  question  is  govemed  by  tbe  Iowa 
statute. 

Iowa  Code,  ft  1807;  UoOlatn's  Anno.  Code, 
§2008. 

This  statute  Indndes  all  penooa. 

Bom  V.  JTei  Moinet  VaUey  B.  Of.  9  Iowa, 
246;  Way  t.  Qiieago,  R.  1.  A  P.  R.  <h.  H 
Iowa,  61.  62  Am.  Sep.  481,  78  Iowa,  488; 
Bunt  T.  Chicago  d  S.  W.  B.  Oo.  26  Iowa,  863; 
Burphg  T.  C/tieago,  B.  LAP.  B.  Oo.  supra. 

When  the  emplt^li  of  a  z^boad  oompasv 
discover  a  person  in  a  sitnatlon  of  danger,  al- 
though that  danger  resnlts  from  an  act  (rf 
tresfMss,  It  Is  the  duty  of  snch  employfif  to  as* 


son  of  neglect  to  oomply  with  Its  requlremrats  as 
to  giTiog  sipials  when  approaohing  a  crossing  doss 
not  operato  In  favor  of  a  txespassar  walking  mi  ttaa 
traek.  O'DonnsllT.ProvidenosftV.B.Oo.S&L 

m, 

flo  a  statute  requiring  a  bell  to  be  rung  or  whistle 
blown  on  approaohing  a  oroasing  and  providing 
that  tbe  ocnnpany  Is  Uible  for  "all  damama  sus- 
tained by  any  person  "  and  oaosed  hy  lis  loooaio- 
tive,  train,  or  can  when  the  provtolODS  of  this  seo- 
Uon  are  not  compiled  with  does  not  place  any  duty 
on  the  oompany  In  favorbf  a  mere  trespasser  npcm 
tbetraok;.  IntbatoasetbeoouTtmys:  *'8nppoaa 
ttaatatratawiaoker  should  wish  to  destroy  a  par- 
tlcular  train,  and  should  rely  upon  the  whtetle  or 
bell  at  a  neighboring  oroasing  for  warning  In  time 
to  make  bis  escape,  but  should  be  taken  unawares 
and  sbonld  be  mn  over,  beoanse  no  wbWle  was 
blown  or  bell  rung,  would  he  be  heard  to  say  that 
tbe  duty  Imposed  by  statute  waaa  duty  toblm,  and 
tbat  its  omission  waa  negligence  for  wblob  be  could 
recover?  We  think  not."  Toomey  v.  Boothera 
Vac  R.  Ca  10  K  R.  A.  UB, «  OaL  STL 

In  Akeis  T.  0hh>ago.8t  P.M.  *a  B.O0.  (MlnnJ  80 
Am.  A  Eng.  H.  B.  Cas.  80,  In  holding  a  railroad  oom- 
pany not  liable  for  injurlea  caused  by  catching  a 
foot  in  a  trog  which  was  not  blocked  aa  required 
tif  statute  tbe  court  said  the  prlootids  Is  Oe  same 
whether  the  statnto  aspiessly  deolares  HiBt  a  perb 
son  sBaU  bs  Itabls  for  any  damages  sustained  by 
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all  reasonable  dillgeoce  and  care  to  avoid  In* 
flfctlDg  upon  him  an  injury. 
Harlan  v.  8L  Louia,  K.  O.  ^  JT.  R.  Co,  66 

Mo.  23:  DooUy  v.  McbiU  A  0.  R.  Co.  69  Mies. 
648:  Qtaut  v.  Memphit  ACR.  Co.^  Ala.  581; 
Ward  T.  Southern  Pac  Ci>.  28  L.  R.  A.  715, 
25  Or.  438;  WiUiamt  v.  Souifiern  Pae.  R.  Co. 
73  Cal.  120;  HeAUuiter  v.  Burlington  AN.  W. 
R.  Co.  64  Iowa.  805;  Matav  v.  Ohieago,  B.  1. 
A  P.  R  Co.  98  Iowa,  602:  Bumettv.  BurUnff- 
tonAM.  R  R.  Co.  16  Neb.  832;  Mmris  t.  Chi- 
eago,  B.  A  Q.  R  Oo.  W  Iowa,  29. 

Mr,  Chfurles  B.  Keeler,  for  defendant  In 
•rror: 

If  a  person  were  atealtbily.  and  wholly  wfth- 
out  the  knowledge  of  any  of  the  employes  of 
the  company,  to  get  upon  a  train  atid  secrete 
himself,  for  the  purpoie  of  passing  from  one 
place  to  another,  he  could  not  recover  it  ia- 
jured. 

Then,  does  the  act  of  a  person  who  know- 
ingly induces  the  conductiVr  to  violate  a  rule 
of  the  company,  and  prevails  upon  him  lo  dis- 
regard his  obligation  of  fidelity  lo  bis  em- 
ployer, to  accomplish  the  same  porpose,  oc- 
cupy a  different  position,  or  is  he  entitled  to 
any  more  rights?  He  thereby  combines  with 
the  conductor  to  wrong  and  defraud  his  em- 
ployer out  of  the  amount  of  his  fare,  and  for 
nis  own  profit. 

Toledo.  W.  A  W.  R.  Co.  t.  Broo/U,  81  111. 
250;  CAicfigo  A  A.  R.  Go,  f.  ifichie,  88  111.  431; 
Toiedo,  W.  A  W.  R.  Co.  r.  Beggt,  85  111.  84,  28 
Am.  Rep.  618;  Bchouler,  Bailm.  ^  620:  GH- 
eago.  B.  A  Q.  R.  Co.  v.  Mehltaek.  181  111.  64. 

If  a  person  solicits  and  secures  free  traos- 
portHtion,  or  if  he  rides  on  a  part  of  the  train 
from  which  passengers  are  excluded,  or  takes 
passnee  upon  a  train  not  allowed  to  carry  pas- 
sengers, knowing  that  his  act  is  against  the 
rules  of  the  carrier,  and  In  permittiog  ft  the 
conductor  Is  disobedient,  he  Is  guilty  of  fraud, 
and  not  entitled  to  a  passenger's  right 

MeVeety-y.  St.  Paul.  M.  A  M.  R.  Co.  11  L. 
R.  A.  174,  45  Minn.  260:  Toledo.  W.  A  W.  B. 
Oo.  T.  Brooke,  and  T^o,  "W.  A  W.  B.  Co.  t. 


Begg»,  tapra;  Rebertaon  v.  2few  York  A  &  M. 
Oo.  2S  Barb.  91;  Unian  Pae.  B.  Co.  KieMa, 
8  Kan.  605, 12  Am.  Rep.  475;  Prince  r.  JhUt- 
national  A  0.  N.  R  Oo.  64  Tex.  146;  Gwlf.  C. 
A  8.  F.  R.  Co.  V.  Cam^U,  76  Tex.  174;  Bromm 
v.  Mittouri,  K.  A  T.  8.  Co.  U  Mo.  .536. 

The  oqIv  relation  existing  between  the  de- 
cedent and  the  company  having  been  induool 
by  fraud,  he  cannot  be  allowed  to  set  ap  that 
relation  against  the  company  as  a  barn  of  t»- 
CO very. 

Wap  ▼.  Chicago,  R  L  A  P.  R.  Co.  ei  Iowa, 
61.  78  Iowa,  465;  HulchiosoD,  Carr.  2d  ed. 
^  655;  Thompson,  Curt.  ^  8.  p.  43;  Rsj's 
ligeoce  of  Imposed  Duties.  Passenger  Carriei^ 
pp.  15,  16;  Oreat  Northern  R.  Oo.  t.  Harrimu, 
lOExcfa,  876,  96  Eng.  L.  &  Eq.  44S;  HcMa- 
mara,  Garr.  p.  465. 

As  to  trespassers  upon  trmlna  the  compaii^  Is 
liable  only  for  gross  negligence,  amounting  to 
reckless  or  wanton  conduct;  while  as  to  tres- 
passers upon  tracks,  the  settled  doctrine  b 
that  there  is  no  duty  "except  the  negative  onst 
not  maliciously  or  with  gross  and  reStleaa  euv- 
lessoess  to  run  over  them." 

Morriuen  t.  Ea^n  B.  Of.  199  Umm.  tBK 
80  Am.  Rep.  686;  Wi^ht  T.  Boston  A  A,  B. 
Oo.  142  Msss.  301;  Roden  v.  Chicago  A  G.  T. 
R.  Co.  183  ri.  73;  Maaon  v.  Mitxmri  Pae.  & 
Co.  37  Kan.  88,  41  Am.  Rep.  405:  Barlan  t. 
8t.  Uvi»,  K.  a  A  2i.  R  Co.  06  Mo.  22;  BL 
I^uii.  1.  M.  A8.  R  Co.  v.  Honda]/,  49  AA. 
,  357;  LHOe  Rock,  M.  R.  A  T.  R.  Co.  t.  Hajnm, 
47  Ark.  4UT;  Ward  v.  SoutherR  Pac.  Oo.  SI 
L.  R.  A.  715,  25  Or.  483;  Glau  v.  Mempkii  A 
a  R.  Co.  94  Ala.  681;  A'aeey.  Alabama  O.  & 
R.  Oo.  96  A  la.  264;  Georgia  Pae.  R.  Co.  T.  Bom, 
100  Ala.  490;  LouiacHle,  N.  0.  A  T.  R  Oo.  t. 
Williama,  69  Miss.  631;  Sehexnaj/dra  t.  Teau 
AP.B.  Co.  46  La.  Ann.  248:  Palmer  t.  Oki- 
eago.  St.  L.  A  P.  R  Co.  118  Ind.  250;  Jfe- 
daren  t.  iRdianapoii*  AV.ROo.iR  Ind.  81ft 

There  is  nothing  In  the  language  or  purpose 
of  1  McClain'a  Anno.  Code,  g  2W3.  p.  616.  to 
indicate  that  It  was  erer  intended  to,  or  dM, 
change  any  rule  of  law  as  to  the  degree  el 


reason  of  tts  breach,  or  merely  Impooea  tbe  duty 
with  a  penalty  for  tts  nonperformanoe.  A  vjola- 
tlOD  of  a  statutory  duty  can  t>e  mnde  tlie  fouDda- 
UOQ  of  an  aotioD  only  bya  peraon  belonirfDfr  to  the 
class  intended  to  be  protected  by  such  resulatton, 
and  all  statutes  requiring  tbe  owner  to  adopt  cer- 
tain precautions  to  render  premises  safe  are  de- 
tlirned  fcr  the  protection,  not  of  tbe  wrongdoers 
or  tre8pBS8ets,butof  ttaosevhoare  ngfattullj  upon 
Uiem. 

So  in  Dillon  r.  Oonnectlont  Blver  S.  Co..  164  Mass. 
478,  where  a  recovery  was  refused  for  a  death 
caused  by  a  train  running  off  from  the  track  to  one 
wbowasiDB  bouse  erected  on  the  right  of  way 
without  permlBBion.  ibe  court  says  wbefher  this 
eonstructlon  of  the  statute  bereacbed  by  a  broad 
Interpretation  of  tbe  ezceptloo  of  people  loelag 
upon  Its  road  contrary  to  law"  or  reading  fn  an 
exception  Implied  hy  oommon  aonae  does  not  mat- 
ter ftn*  tbe  parposee  of  tbls  cnse. 

A  statute  reoulring  signals  to  be  given  hy  a  mov- 
tng  train  is  Intended  to  protect  penone  and  prop- 
erty rightfully  at  or  approaching  public  crossingB 
oretopplng  places  of  tbe  train,  but  has  no  applica- 
tion to  places  or  oondltlonB  not  within  lu  provis- 
ions as  where  a  person  is  walking  alooglts  tracks. 
Savannah  *  W.  a.  Oo.  v.  Headors,  H  Ala.  UT. 

A  requbemeotthatslffnalBStiall  be  glTan  before 
•8  L.  a  A. 


reaching  a  putdlc  oroaelDg  will  notopwateln  fkvor 
of  a  treepaaser  wbo  la  trying  to  cross  a  tieetle  be- 
tween the  blow  post  and  the  oroesing:  Atlanta* 
a  Air  Line  B.  Oo.  v.  Qravltt  (Ga.) »  L.  B.  A.  OIL 

Provisions  for  signals  are  not  applioable  to  tres- 
passers on  the  track.  Bell  v.  RannfbalJk  St.  J.B. 
Co.  72  Mo.  00;  Holmes  v.  Central  E.  ft  Bkg.  Oo.  W 
Ga.  601. 

Tbe  defense  of  contributory  negllgenoefinoteni 
oir  by  a  statute  whtota  provides  ttaat  a  railroad  com- 
pany negleettng  or  refining  to  o(»nply  with  the 
provleionsoftbeaotreqiilringsaCB  craealngiifaaB 
he  liable  "for  all  domngee"  sustained  by  reason  of 
suob  neglect  and  refusal,  and  providing  that  Si 
order  for  tbe  Injured  person  to  recover  It  Sb^  oolr 
be  necessary  (or  him  to  provesneh  negleet  or  t»- 
f  ueal.  Ford  v.  Chtoago.  B.  I.  ft  P.  B.  Oo.  flows)  M 
L.  R.  A.  067;  Beeves  v.  Dubuque  ft  tl,  G.  B.  Ok 
( Iowa)  flO  N.  W.  Bep.  218. 

Bnt  the  lanruage  of  the  statute  may  tw  sooh  as 
to  positively  require  a  dineraat  ocmstmeiaaD. 

Tlias  mereoontrfbutory  negligeooe  Is  no  flef—es 
noder  a  statute  making  a  railroad  oompany  wbkft 
neglects  to  have  a  iwoper  fraoe  liable  for  sU  In- 
juries to  stock  on  aeoonnt  thereof  anlras  tbe  wemm 
was  caused  br'ths  wQIfol  act  of  the  owner  or  kk 
agent.  Andsnon  Ctataago,  B.  I.  ft  P.  B.  Ok 
(Iowa)  a  N.  W.  BapL  UHi 
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care  dne  to  trespassora  upoo  tralni,  or  to  per- 
BoDS  procuriog  free  rides  by  fraudulent  prac- 
tices. 

RichardM  v.  Chicago,  8t.  P.  A  K.  G.  R.  Co. 
81  Iowa.  430;  Maaaer  T.  Chicago,  R  I.  dk  P. 
R  Oa.  98  Iowa,  602:  AfcAUuter  v.  Burlington 
A  N.  W.  R.  Co.  64  Iowa,  8i)5;  Murphy  T.  C'A^ 
eaf/o,  B.  I.  d  P.  R.  Ob.  4R  Iowa.  665.  ,. 

Caldwell*  Cirmtit  Judgt,  deKTCred  the 

opinion  of  tbe  court : 

The  case  Is  stated  by  Judge  Sblras,  vbo 
tried  it  in  the  circuit  court,  fn  his  cbarge  to 
tbe  jury  u  follows: 

"Jo  the  case  now  on  trial  before  you  It 
appears  from  the  undisputed  evidence  In  tbe 
cue  that  on  the  evening  of  Jnne  16,  18S1,  a 
paasenger  train  on  tbe  defendant's  line  of 
r^lway  was  derailed  at  or  near  a  bridge 
croning  tbe  Coon  rirer,  not  far  from  the 
town  m  Coon  Rapids,  in  this  state;  that 
Henry  Coodran  was  on  the  train  when  it 
iras  derailed,  and  was  instantly  killed ;  that 
the  plaintiff  Is  tbe  administratrix  of  his  es- 
tate. Mid  that  she  brings  this  suit  to  recover 
the  damages  caused  to  tbe  estate  of  Henry 
Condran  by  bis  death,  claiming  that  the  aaid 
Henry  Coodran  was  a  passenger  od  dofecd- 
ant's'traln,  and  that  the  derailment  of  tbe 
train,  and  consequent  death  of  said  Henry 
Condran,  was  caused  by  tbe  negligence  of 
tiie  railway  company.  On  part  of  tbe  de- 
fendant It  is  denied  that  laid  Heniy  Con- 
dran was  a  nassen^er  on  the  train  at  the  time 
of  tbe  accident,  or  that  tbe  accident  was 
duo  to  r.egligence  in  anr  particular  on  the 
part  of  the  company.  Lnder  the  issues  thus 
presented,  tlie  question  you  are  to  consider 
and  determine  is  that  touching  the  relation 
existing  between  tbe  railway  company  and 
tbe  defeased  at  the  time  tbe  accident  liap- 
pened.  It  is  not  questioned  that  he  was  upon 
the  train,  but  the  point  in  dispute  is  whether 
be  occupied  the  relation  of  a  passenger  to 
the  comonny,  so  as  to  impose  upon  the  lat- 
ter the  duties  and  obligations  resting  upon 


a  carrier  of  passengers,  and  which  I  have 
already  defined  to  you.  On  part  of  tbe  plain- 
tiff it  is  claimed  that  the  deceased  was  in 
fnct  a  passengor,  whether  he  had  paid  lils 
fare  or  not,  and  upon  the  part  of  tbe  deTerid- 
ant  it  is  claimed  that  the  conductor  permitted 
him  to  remain  upon  tbe  traio  without  pay- 
ing his  fare.  Id  coDsequence  of  the  statement* 
made  by  tbe  deceased ;  that  these  statementa 
wtre  untrue ;  th^  thereby  a  fraud  was  com- 
milted  by  the  deceased  upon  the  company, 
and  that  the  deceased  could  not,  by  fraudu- 
lent misstatements,  obtain  a  free  ride  upon 
defendant's  train,  and  tbcn  hold  the  company 
responsible  to  him  tbe  same  as  though  a» 
was  a  passenger  paying  fare.  It  the  deceased 
In  fact  bad  money  with  liim,  with  which  be 
could  have  paid  his  fare,  but,  Instead  of  pay- 
log  the  same,  be  inteatlonally  misstated  hi* 
situation  to  tbe  conductor,  and  by  false  rep- 
resentation induced  tbe  latter  to  allow  him 
to  remain  on  the  train,  then  It  could  not  be 
said  that  he  was  rightfully  upon  tbe  train, 
but  he  would  tie  there  in  naud  of  the  rights 
of  the  company,  and  the  legal  relation  (tf 
carrier  and  passenger  would  not  In  such  easa 
exist  between  blm  and  the  company.  Tbe 
company  would  then  owe  him  no  other  duty 
than  not  to  willfully  or  recklessly  injuro 
him,  and,  as  there  is  qo  evidence  in  this  case 
wblcb  would  justify  you  In  holding  that 
the  accident  and  consequent  death  of  Ilenrr 
Condran  was  due  to  recklessness  or  willful- 
ness OD  part  of  tbe  conipany,  it  follows  that 
in  case  you  find  that  said  Condran  fraudu- 
lently misstated  the  facts  of  bis  situation  to 
the  conductor,  and  as  a  consequence  was  al- 
lowed to  remain  on  tbe  train  without  payiny 
his  fare,  tbcn  your  verdict  must  be  for  tlie  de* 
fendant.  On  tbe  other  band,  if  tbe  decpiised 
had  In  fact  paid  bis  fare,  or  if,  being  with- 
out means,  he  fairly  stated  bis  cnndilion  and 
situation  to  the  conductor,  aod  the  latter,  la 
coDsideration  of  tbe  statements  made  him, 
permitted  Cnndran  to  remain  on  the  train, 
then  the  relation  existing  between  CondroD 


So  in  Hebraska  tbe  statute  nukes  the  oarrfer  an  i 
Insurer  of  Its  pacoengera  onleH  it  Is  staown  that  tbe , 
injury  was  caused  by  tbe  grcm  nesllirence  of  the 
person  Injured  or  tats  Tlolation  of  snme  rule  of  the 
earrferbroufchtto  bis  notice.  CSitcaffO,  B.  A  Q.  B. 
OD.T.lAndauer.aBNeb.SCe:0malMiftB.T.  B.  00. 
V.  CbidleUe.  41  Neb.  SO. 

On  the  other  band  the  Soutta  Carolina  statute 
providing  for  nabiUty  for  failure  to  frfve  Htmalg  at 
eroMrings  exprewlyexoepts  persons  who areinilltf 
of  irmas  or  wiltfal  neitllireDoew  Hale  ▼.  Columbia 

ftO.B.oo.u  8.asg& 

Ttaestatute  under  cone! deration  In  CoHDRAirv. 
Chioaoo,  a,  A  8t.  F.  k.  Co.  has  tieen  coutrued  by 
tbe  Iowa  court  as  follows: 

la  Hunt  ▼.Chteam  ft  N. W.  B.  Od..  28  Iowa,  BO,  It 
was  beU  tbat  the  section  of  thei>utute  In  question 
conferred  no  rlirbts  upon  any  one  oiber  than  em- 
ployes, but  io  Bom  V.  Dee  Moines  Valley  R.  Co„8B 
Iowa,  210,  it  was  held  toapidy  topsaseoaeis  as  wdl 
as  employfa. 

In  HurphjT.  Oileaim.B.1.  *P.  ILC0..45  Iowa. 
M&,  the  oourt  says  the  statute  Indloates  no  purpose 
to  exonerate  tbe  lojumd  persoo  from  tbe  neoentty 
ofexerctshiffreaaoDableearelo  order  tbat  be  may 
recover.  Its  evident  purpose  is  to  extend  tbe 
UnblUty  of  railroads  to  tbelnjurr  oC  emidoyfa.  for 
irbloh  ateonuon-law  tbejrwen  notHablSL 
n     R  A. 


A  petson  wtm  lakes  so  aaslnnsMntof  atieket 
tbat  Is  not  assignable  cannot  teoover  if  fnjureft 
wbile  traveling  oa  It  since  be  does  not  bear  tbe  r»- 
latlOD  of  patsenger  to  tbe  company.  Way  v.  Chi- 
oago.  U.L  *  P.  B.0O.H  Iowa,  fit  M  Am.  Bep.  OL 
Butupoosseonodsppealof  cbatoass  it  wosbelA 
tbst  under  tbe  statute  tlie  eompsnr  was  liable  for 
Injury  to  a  person  on  Its  train  without  right  If  tbe 
in}ury  was  causod  t>y  tbe  gmM  negligence  or  mts- 
maoBgement  of  tbe  emploj  bt  In  cbanre  of  the  train. 
Way  v.Cbloa«m,B.t.  ftp.  R.  00.78  Iowa,  468. 

Since  there  Is  nothing  In  the  statute  about  grosa 
negligence  It  Is  a  little  difflcult  to  understand  tbe 
latter  decision.  Tbe  action  wax  for  Injuries  re- 
cHTOd  in  consequence  of  bringing  two  parts  of  the 
train  togetber  for  tbe  purpose  of  ooupHng  them  so 
violently  tbat  plalntltf  was  thrown  and  InJureiL 
In  tbe  opinion  the  court  said:  "It  may  be  con- 
ceded that,  as  the  intestate  was  In  tbe  caboose 
without  right,  defendant  owed  htm  no  special  duty, 
and  that  Its  employte  were  not  bound  to  aacertala 
wbetber  be  was  there  before  commencing  ttaa 
work  mwblohthey  wereabouttoengnire.  Neither 
were  tbey  required  to  govern  tfaelr  conduct  with 
reference  to  tbe  posslbiUty  of  bta  bring  there.  But 
the  caboose  was  liable  at  anytime  to  be  oooupieA 
Ity  panengero,  and  the  employes  were  required  t» 
take  tbat  fact  Into  soooant  in  tbe  performanoe  of 
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ud  the  company  would  be  that  of  paMenger 
and  carrier. 

The  ODiy  aaalgnmeDts  of  error  which  this 
oourt  cao  notice  are  tlioM  which  challenge 
the  soundDess  of  this  cli&rgu.  The  overrul- 
log  of  the  motion  for  a  new  trial  cannot  Iw 
assigned  for  error.  Nor  does  the  making 
and  overruling  of  such  a  motion  servo  to 
bring  to  the  attention  of  this  court  any  of  the 
frounds  assigned  for  a  new  trial  not  other- 
wise properly  saved  and  assigned  as  errors. 

The  rule  is  well  settled  that  where  one 
gets  on  a  passenger  train  wltii  the  deliberate 
purpose  not  to  pay  his  fare,  and  adheres  to 
that  purpose,  or  li,  being  on  the  train,  and 
haTlng  money  with  him  with  which  he  oould 
pay  his  fare,  he  falsely  and  fraudulently 
represents  to  the  conductor  that  he  is  with- 
out means  to  pay  his  fare,  and  by  means  of 
such  false  representations  Induces  the  con- 
ductor to  permit  him  to  remain  on  the  train 
without  paying  his  fare,  tiie  relation  of  car- 
rier and  passenger  and  the  obligations  re- 
•ulting  from  that  relation  are  not  thereby 
aitabliehed  between  him  and  tlie  company, 
and  Uie  company  owes  him  no  other  duty 
than  not  to  willfully  or  recklessly  Injure 
him.  Tolf4o.  W.  A  W.  B.  Oo.  v.  Brook*, 
81  111.  250;  Chicago  A  A.  R.  Co.  Miehie, 
88  111.  481 ;  TuUdo,  W.  A  W.  S.  Oo.  v.  Deggt, 
65  III.  84,  28  Am.  Rep.  618 :  {jhitago,  B.  A 
Q.  B.  Oo.  T.  Mehlna'k.  181  111.  64:  McVeety 
T.  8t.  Fwa,  M.  A  M,  B.  Oo.  45  Minn.  269. 
11  L.  R.  A.  174 :  Button  v.  New  York  A 
B.  R.  Go.  22  Barb.  91 ;  Union  Pac  B.  Co. 
T.  NichoU,  8  Kan.  60-1,  13  Am.  Hep.  475; 
Prince  v.  International  A  Q.  2f.  B.  O.  64 
Tex.  146;  Oulf.  C.  A  8.  F.  S.  Co.  t.  Camp- 
beU,  76  Tex.  175;  IToy  t.  Chieago,  R.  L  A 
P.  R.  Qt.U  Iowa.  48.  78  luwa.  468. 

The  law  will  do  nothing  to  stimulate  and 
encourage  fraud  and  dishonesty,  and  that 
would  be  the  eCFcct  of  holding  that  a  railroad 
oompany  owed  to  one  riding  on  its  train 
under  the  conditions  named  the  duties  and 
obligations  It  owes  to  a  passenger  who  has 
honestly  paid  his  fare,  uailrosjl  companies 
are  as  much  entitled  to  protectiou  against 
fraud  as  natural  persons.  It  Is  a  maUer  of 
common  knowledge,  of  which  the  court  will 
take  Judicial  notice,  and  of  which  the  pub- 
lic are  bound  to  take  notice,  tliat  railroad 


tbelr  du^,  and  govern  tbelr  oooduct  with  refer- 
eaoetolL  Iftbcmerfnrmedtbelrdutyloamanner 
■o  anusiial  or  recklea  as  to  endanner  tbe  lives  or 
•afety  of  penone  who  ralgrbt  be  rlgbtfuJlr  Id  the 
cat>Oose,  tber  were  nuiltrof  neKJigCDoe;  sod  if. 
as  the  direct  oODseqtieooe  of  such  Decllgenoe,  the 
deceased  was  injured,  tbe  oompany  la  liable,  noU 
wlttaatanding  tbe  fact  that  be  was  In  tbe  caboose 
wltbout  rwbt;  for,  hj  tbe  statute  referred  to 
above,  (Code,  1 1807),  It  Is  made  liable  for  "all  dam- 
ages sustained  by  any  person  Inoonsequenoeuf  the 
neglect  ot  ageotaor  br  any  mlsmanKcment  of  en- 
ClneeiB  or  other  employte." 

Although  tbe  principle  ot  that  deoleloo  la  not 
elearly  expressed  It  seems  to  be  this: 

Tbe  railroad  company  owes  a  high  decree  of  oace 
98  L.  &  A. 


passenger  inioa  are  operated  to  carry  pts- 

sengen  for  hire.  Thev  are  nut  eloeniosTitsiy 
agencies.  It  is  equally  well  know  tbat  ti» 
authority  of  a  railroad  conducux'  doe*  not 
extend  to  the  carryiug  of  passengers  wlthont 
the  payment  of  the  regular  fare.  But,  ff  fas 
bad  such  authority,  his  assent  obtained  by 
tbe  fraudulent  meaoa  mentioned  would  coa- 
fer  no  rights.  One  riding  on  a  tnln  by  fiaod 
or  stealth,  without  the  payment  of  fiare,  takes 
upon  himself  all  the  risk  of  the  ride,  and  if 
injured  by  an  accident  happeDinr  to  the 
train,  not  due  to  recklessneaa  or  wfllfalneis 
00  the  put  <A  the  company,  ha  eanaoK  n- 
cover. 

It  It  contended  by  eoanael  ftar  tbe  pleintU 
In  error  that  this  -rule  baa  been  modified  or 

abrogated  by  section  2008  of  HcCUin'e  Aa- 
notated  Code  of  Iowa,  which  reads  ae  bil- 
lows :  "  Every  corporation  operating  a  rail- 
way shall  be  liable  for  all  damages  sustalDed 
by  any  person.  Including  employ£a  ot  •ncfa 
corporation,  in  consequence  of  tbm  necleci 
of  agents,  or  bT  any  mismanagement  of  the 
engineers  or  ouier  employes  of  the  corpora- 
tion, and  in  consequence  of  tbe  willful 
wrongs,  whether  of  commission  or  omissioa 
.  of  such  agents,  engineers,  or  other  empIoyCa, 
when  such  wrongs  are  In  any  maniwr  con- 
nected with  the  use  and  operation  of  any  rail- 
way, on  or  about  which  they  shall  be  em- 
ployed, and  no  contract  which  restricts  such 
liability  shall  be  legal  or  binding.' 

We  have  examined  the  Iowa  cases  to  which 
we  were  cited  by  counsel  (Boat  v.  Det  Moina 
Valley  R.  Co.  89  Iowa,  246 ;  Wag  t.  Ckicafi». 
B.  I.  A  P.  B.  Oo.  64  Iowa,  48,  ^Zowa,  W) ; 
and,  also,  the  cases  of  MeAUitler  t.  BiirUiig- 
ton  AN.  W.  R  Oa.ti Iowa,  885:  JtaiMr v. 
Chieajjo.  B.  I.  d  P.  B.  Cb.  68  Iowa,  0m: 
and  Biehardi  v.  Chicago,  8t.  P.  A  K.  O.  B. 
Co.  81  Iowa,  426,— and,  without  going  into 
an  extended  statement  or  analvsls  of  these 
cafes,  we  will  say  that  we  tbin'k  they  estsb- 
lish  tbe  doctrine  that  this  statute  has  made 
no  modification  of  tbe  rule  as  we  have  stated 
it,  and  as  it  was  given  to  tbe  jury  by  the 
learned  Judge  who  tried  the  caae  in  tbe  cir- 
cuit court. 

The  Judgment  of  ihe  (Xreuit  Cburt  it  af- 
firmed. 


topaasengets.  ItoweamucbleascaretopeTSOiaos 
Its  tnln  wltbout  lighL  A  breaob  of  ettbec  dutyli 
neflrlUrenoe  with  refereooe  to  tbe  one  to  wbom  it  li 
duo,  which  under  the  statute  will  make  tbe  ooib- 
paay  liable  for  damafces.  Kegleot  wblob  will  irive 
a  passenger  a  right  to  recover  may  not  nuke  tbe 
oomnany  liable  to  Unperson  on  Ha  train  witlMHit 
right.  But  If  tbe  company  Is  reokleas  ot  growt; 
npgKgent  tt  may  be  held  to  be  oegllgent  even  wttb 
respect  to  tbe  latter  peraon  and  eo  under  tbe  tlai* 
ute  be  liable  to  him  in  daoages.  lUs  lntwpreca> 
tlon  If  eorreot  barmonlaesthe  Gondran  andWar 
esses,  tmt  It  leaves  the  rule  in  sooh  esses  prsct^ 
cally  where  it  was  baton  the  statute  wo  tttmi. 
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HlSSACHUaETTB  SUPREME  JUDICIAL  COURT. 


R  M.  KASH  et  al..  Trustees,  elc, 
t. 

UINMESOTA  TITLE  INSURANCE  A 

TRUST  ca 

t.  One  wbo  aMr^r  «anrara  tb*  Imiiil^ 
riwof  »  fltmser  or  eonrteornly  toI- 
UBteers  tofterwtlim  ta  a  natter  vbloh 
doea  Dot  coDOern  him  cannot  be  held  liable  to 
an  aotton  for  fraud  od  sccount  of  ratastatenieDts 
If  lie  did  Dot  lateotlonallr  mislead,  but  uiawered 
honeetly  to  the  best  of  btt  ablUtr. 

%,  U&blUtr  far  maWiig  ata.teaenta 
known  to  be  ft  Ian  Id  the  sense  Id  wbiob  ic 
la  mippoeed  thejr  would  be  seDeratlr  undentood 
eaDiiot  be  sTolded  od  the  grouad  that  they  were 
made  without  an;  purpose  to  do  Injury  or  oaose 
loa  to  anybody  who  might  rely  upon  them. 

3.  The  nnderBtaadlncand  IntnittOD  of 
&  person  In  regard  to  the  tneaoing  <tf  an  al- 
leged misrepresentation  whli^  was  acted  on  Id  b 
tvanSBOttoD  between  other  parties  may  be  proved 
by  htm  In  an  action  against  him  for  fraud  In 
nuhlDg  tbe  itatemenL 

'4.  Dnmaffoa  Av  iUae  reinreaentntton  BB 
to  the  dtle  of  pn^ieity  of  aDtrttaer  penon.on  the 
ftdth  ol  which  It  wai  parchaai-d.  loolude  onlj- 
ttandlSerenoe  betweeotbe  nine  <tf  tbe  property 
as  It  was  and  the  value  as  It  would  hare  bssn  if 
tbe  representation  was  true. 

5.  Beedaalon  or  nttempted  reaeiaalon 
of  m  eontmot  of  pmrcbmae  made  on  the 
faith  of  false  statements  by  a  third  person  as  to 
tbe  title  win  not  make  bim  liable  In  an  action 
tor  fraud  beyond  tbe  difference  between  the  ac- 
tual value  of  the  property  and  fta  value  as  it 
would  bare  been  It  the  representaOoo  was  true. 

«.  The  lUbUitr  of  a  third  peraon  for 
trmioA  Id  induolDg  a  oon tract  is  not  defeated  by 
the  resolSBion  or  attempted  reKlaeloo  of  the 
oon  tract  so  long  as  no  sattstactlon  for  the  In- 
jury Is  obtalaed  from  the  other  oontraotlng 
party  by  restoration,  rccnTery  of  conslderatlou, 

^  or  otherwise. 

9.  mtlsmtloaof  <l>mogee  ftorfrMdln 
lopi  nonnllnj  tbe  title  of  morty agfed 
inropertr  to  be  perHeet.  on  tbe  faltb  of 
which  mortgaged  bonds  were  purobased,  wben 
In  fast  there  was  a  prior  mortgage  thereou.oaD- 
sotbaidalmed  17  rlrtneot  tbe  tender  of  a  dls- 
^Tgeoo  tbe  trial  of  tbe  action  after  the  ezp- 
ratton  of  a  long  time  when  the  market  tox  the 
bonds  may  have  changed. 

6.  A  letter  by  the  |wealdent  of  ft  eor- 
poratlon  reelUng  a  statement  of  fact  by  a 
third  person  the  truth  of  which  It  anumee  is  ad- 
missible tn  a  BubsequoDt  suit  against  the  cor- 

M<m.— The  above  ease  is  probably  the  most  Im- 
VortBBt  one  to  be  found  on  tlia  question  n  to  lie- 
Uity  for  mbropresontottons  without  Intent  u- 
mislead,  made  by  volnoteers  or  strangers  to  tbe 
transaotlonieapeoting  wbich  the  statements  wen 
madeasdlstlnguisbed  from  parties  to  a  oontraci 
wbo  make  misrepreBSOtatknis  respecting  its  sub- 
Jeot-matter, 

Sbr  false  representations  as  ground  of  ItabUitj 
in  geoeraL  see  notes  to  Heeks  v.  Qamer  (Ala.)  1 1 
lb  B.  A.  IM;  Dawe  v.  Morris  (Uass.)  1 L.  R.  A.  166. 
Demhw  T.  Dariinr  (Ibss.)  S  U  B.  A.  748;Dans  v. 
Humm  (WIsJ  1 L.  B.  A. 
rj.B.  A. 


poratloD  In  which  tbe  ezistenoe  of  snch  fkot 
baoomMan  Issue. 

aaoeU,18e!U 

EXCEPTIONS  by  derendant  to  rulings  of 
tbe  Superior  Court  for  Suffolk  Countj 
made  duriDg  tbe  trial  of  an  action  to  recover 
daiDHges  for  alleged  fraudulent  represent utioos 
which  induced  plaintiffs  to  purchase  certain 
woribless  bonds,  wbich  resulted  In  aTerdict 
in  platDtiffs'  favor.  Svatained. 

Tbeas  actkxu  were  brought  to  recover  tbe 
sums  which  had  been  paid  hy  pl^ntlffs  for 
bonds  Issued  by  Georpe  Walter  Davis,  upon 
real  estate  In  Hinoeapolis,  and  which  plaintiffs 
claimed  to  have  purchased  because  of  the 
fraudulent  represeDiationa  by  tbe  defendant 
company. 

The  clainiof  tbe  pialntlffawai  that  tbe  tract 
of  land  upon  which  (he  bfmda  were  secured 
was  worth  only  from  $30,000  to  fSO.OOO,  and 
that  tbe  mnking  of  the  bonda  and  tiie  mort- 
gftge  iiecuring  them  was  part  of  a  scheme  by 
one  A.  H.  iledderly,  tbe  owner  of  the  land  and 
Davis  by  which  the  properir  was  to  be  traos- 
ferrerl  to  Davis  for  tbe  ncUtious  value  of 
1^00,000,  and  that  Davis  was  to  Issue  bonda 
to  the  amount  of  $ISO,000  eeoured  by  the 
propertv,  and  sell  them  for  tbe  beoeflt  of 
Hedderly.  A  letter  which  became  the  basis 
of  this  suit  was  secured  from  dt^mdant^  of 
which  the  following  is  a  copy: 

"Minneapolis.  Minn.,  Feb.  6,  1890. 
"  Hr.  George  W.  Da  via,  Minneapolis,  Minn. 

"  Dear  Sir:— We  have  in  our  possession  tbe 
original  documents  printed  In  the  advertise- 
meet  of  your  bonds  secured  1^  mortgage  to 
this  company,  as  trustee  upon  the  Hedderly 
Tract  in  this  city.  We  indorse  the  estimates 
of  value  contained  therein  made  by  Messrs. 
Marsh  &  Baillett,  L  C.  Beely.  Jones.  McMul- 
lan  &  Company,  and  E.  A.  Harmoo,  all  of 
whom  are  known  as  men  of  Integtiiy  and 
sound  judgment  touching  real  estate  value. 

"That  we  consider  the  title  good  in  yoo 
will  appear  from  the  fact  that  we  have  en- 
gaged 10  issue  our  policies  of  title  insurance  to 
tbe  several  holders  of  your  mortgage  bonds  to 
tbe  aggregate  amount  of  $160,000,  fully  pro- 
lectiog  such  holders  against  loss  or  damage 
arising  from  any  defect  In  said  title  or  prior 
incumbrance  thereon. 

"  From  our  knowledge  of  the  mortgaged 
property,  and  from  its  siluattoo  and  prospecls. 
we  are  of  the  opinion  that  the  mortgaged  prop- 
erty is  adequate  security  for  the  amount  of 
your  proposed  loan. 

"Very  truly  youTi, 

"  HlnnesoU  Title  Insurance  ft  Tniat  Co.. 

"J.  U.  Barnes,  President." 

The  doruments  referred  to  in  the  first  sen- 
tence of  tbe  letter  were  certificates  giving  eaii- 
mates  of  the  value  of  the  mortgaged  property 
<it  about  $2S0,000.  signed  by  the  persons  men- 
Mooed  in  the  letter.  The  pamphlet  containing 
[be  advertiaemeot  also  referred  to  in  tbe  letter 
ontaioed  the  statement  that  the  preaent  owner 
Davii  bought  tbe  proper^  for  an  Invntinent, 
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having  pQL  In  |160,000  over  the  amount  of  the 
bonds. 

After  the  first  trial  of  the  action,  Jeremiah 
Flymplon  who  waa  a  party  to  It  died,  and  bla 
bonda  were  aold  to  one  E.  D.  Sibley.  The 
evidence  given  by  him  waa  soueht  to  be  in- 
tcodnced  at  Uie  second  trial  to  which  defend- 
ants excepted  upon  the  ground  that  having 
aold  hla  bonds  be  could  not  recover  under  a 
declaration  baaed  oo  a  reacisaion  against  Davia. 

Od  tiie  trial  the  laaue  waa  raiaea  whether  or 
not  one  Jamea  M.  Eelth  had  acted  aa  the 
agent  of  Davis  Id  selling  bonds  to  any  of  the 
plaintiffs,  and  plalntifFs  introduced  In  evidence 
a  letter  from  the  president  of  the  defendant  to 
^th,  which  contained  the  following  lan- 
guage: "George  W.  Davis  .  .  .  says  he  sold 
through  you  (83,000  of  bonds,"  etc. 

Further  facts  appear  in  the  opinion. 

Ma»n.  A.  A.  Stront.  WlllUm  H.  Oool- 
Ut|r**aDd  Edward  L.  Raad«  for  defendant: 

Moral  fraud  is  oecessary  to  support  an  ac- 
tion for  deceit  There  Is  no  presumption  of 
fraud.  The  defendant  la  therefore  entitled  to 
abow  ebaence  of  fraudulent  intention. 

Fraud  ia  the  gist  of  the  action  of  deceit. 

Stewtrt  T.  WponUna  Cam  Baneh  Co.  128  U. 
B.  888.  82  L.  ed.  489;  Tn/<m  ^.Whitmarth,  1 
Met  1. 8S  Am.  Dec.  839;  Stone  v.  Denny,  AJiLei. 
ISl;  HoUt  V.  Stewart,  164  Uaaa  44S;  Jotife  v. 
BaJeer,  L.  R.  11  Q.  B.  Dlv.  265;  Derry  v. 
Peek,  14  App.  Cas.  887;  Aiigv*  v.  Clifford 
[18911  2  Ch.  449;  Lord  r.  Goddard,  64  U.  S. 
18  How.  198,  14  L.  ed.  Ill:  CAesfar  t.  Cbm- 
tloek,  40  N.  T.  S70.  note;  MartTt  v.  ^Uibr.  40 
N.  T.  662;  Wakeman  v.  2>o«ey,  81  N.  T.  27, 
10  Am.  Hep.  651;  Erie  City  Iron  Worka  v. 
Barber,  108  Pa.  125.  SI  Am.  Pep.  606;  CouHty 
V.  Bmyih^  48  N.  J.  L.  880,  60  Am.  Rep.  482; 
Page  v.  PaTker,  40  N.  H.  47;  Bammatt  v. 
Enwraon,  27  Me.  808,  46  Am.  Dec  698;  .fium- 
p&ray  T.  Merriam,  82  Minn.  197. 

Actual  fraud,  as  dlatlDgutsbed  from  mistake 
and  neeligence,  must  be  proved.  DishoDesty 
of  belief  Is  the  criterion,  not  whether  there 
wne  no  reasonable  grounds  for  belief. 

Peareon  v.  Bow,  1  Allen,  207;  Derry  v. 
Petk  and  Anguty.  Clifford,  tupra;  Le  Lietre 
T.  Qouid  [188U1 1 Q.  B.  491;  Bammatt  v.  Ema^ 
$on,  tupra;  Wittm  t.  Tork  A  M.  R.  Co.  11 
Gill  &  3.  M;  OarmM  t.  MaeDtmatd,  108  Ho. 
1;  Dilieorth  y.  BraOner,  85  Pa.  238:  AUiton  v. 
Jack,  76  Iowa,  206;  BaliAury  r.  Bonoe,  87  N. 
T.  128. 

So,  statements  made  carelesslv  without  re- 
gard to  their  probable  interpretation  by  others, 
even  If  false,  actually  or  in  their  apparent 
sense,  will  not  austain  an  action  for  deceit  in 
the  absence  of  fraudulent  inlent. 

Berry  v.  Peek  and  Angvs  v.  Clifford,  supra; 
Smith  V.  Cfiadufickt  9  App.  Cas.  187,  201,  per 
Lord  Blackburn;  Otatier  t.  BolU,  L,  R  42 
Ch.  Div.  486. 

In  sach  cases  no  action  ties,  even  on  the 
ground  of  negligence,  unless  the  defendant 
waa  under  aome  contract  or  obligation  to  the 
plaintiff  to  excise  care  to  the  matter  in  which 
the  representation  was  made. 

Le  lAevre  r.  Oould,  supra. 

As  moral  fraud  Is  the  gist  of  the  actioo  of 
deceit,  it  must  be  proved  afSrmattTelyi  tt  will 
Dot  be  presumed. 


Jonea  v.  Boteland,  8  Met.  877,  41  Am.  Dee. 
628;  Batch  T.  Bayley,  IS  Cush.  87:  Brigga  v. 
Bumphrey,  6  Allen,  814;  Beatty  v.  FiAa,  lOO 
Mass.  A4&\KHaey.  Baker,  106  Mass.  61;  Wgr 
T.  Sayre,  88  U.  B.  8  Pet.  244,  8  L.  ed.  VS\ 
Nifholt  T.  Pinner,  18  S.  T.  296;  Marah  t. 
Falker,  40  N.  Y.  862;  OHatoold  t.  Oebbie.  12» 
Pa.  858:  Quinebaug  Bankr.  Bramier,  80  Conn. 
659;  Shinnabarger  t.  S/telton,  41  Hol  App.147^ 
Le  Lietrra  T.  Oouid,  aupra. 

Where  totoitioa  li  materia,  erideiioeof 
tentla  admissible. 

Angua  v.  (Uifford,  aupra;  Brmon  t.  Jfosao- 
ehutetta  TiUe  In*.  Oo.  181  Mass.  127;  FUk  v. 
Cheater,  8  Gray,  606:  Thaeherv.  Phinney,  7 
Allen,  146;  Sntno  v.  F^ine,  114  Mass.  520;  Sey- 
mour V.  TFtTson,  14  N.Y.  667;  Pope  v.  Bart,S^ 
Barb.  630;  Weed  v.  Caae,  65  Barb.  634;  Thur- 
ston V.  OomeU,  86  K.  T.  281;  Edwarda  t.  Our^ 
rier,  48  Me.  474;  Wheddan  v.  Wilaon,  44  Hei 
11;  Nbrria  v.  MorriU,  40  N.  H.  895;  BuUtt  t. 
Bulett,  87  Vt.  681;  Berkey  v.  Jvdd.  22  Minn. 
287;  Oarrm  t.  iSannheimer,  24  Minn.  198^ 
Watkina  V.  Wallaee.  19  Mich.  67:  Ph^pa  t. 
Qearg^a  Greek  d  0.  R.  Co.  90  Ud.  686;  Van- 
aiekU  v.  Broun,  68  Mo.  627,  22  Ceol.  L.  i. 
871. 

Tbe  bet  that  a  aUtement  la  made  In  aa  In- 
formal writing  does  not  exclude  evidence  of 
the  writer's  intention. 

dm.  V.  Pope,  8  Dana,  418;  Fbetor  v.  Diak- 
eraon,  64  Yt.  283;  Oifford  v.  Tkomatfa  Bstate. 
63  Yt.  84;  Smith  v.  Orw,  64  Hun,  28;  Batard 
T.  Loring,  10  Cnab.  267;  BeUnay  r.  TiMnis,  1 
Allen,  407;  6  Harvard  Law  Rev.  826, 417. 

The  doctrine  of  estoppel  has  no  appUcaliob 
to  exclude  erldrace  of  intentloo  In  an  action 
for  deceit. 

Loa  V.  Bouterie  [1891]  8  Ch.  88. 

There  waa  no  pwlive  afflmutlon  tfaattbe- 
tltle  waa  good  In  the  aense  of  perfect,  as  in 
Bum*  V.  Doekray,  186  Mass.  185,  but  a  mere- 
statement  that  tie  UUe  waa  good  Id  Bavta. 
"Good"  la  by  no  meana  a  aynonym  of  perfect* 
although  in  the  exact  phrase  "good  title"  it 
may  have  that  technical  meaning.  The  actual 
representation  as  to  title  was  true  according  to- 
tbe  law  of  Minnesota,  which  must  Kovem. 

Adama  t.  Cerriaten^  7  Minn.  436:  Lam  v. 
Erne  Ina.  Co.  84  Minn.  816. 81  Am.  W  846; 
Rogera-w.  Benton,  88  Minn.  VtiSpringfieiS  Flrt 
(£  Marine  Int.  Oo.  T.  AUan,  48  N.  T.  888,  • 
Am.  Rep.  711. 

Tbe  general  measure  of  damages  in  an  actk>n 
for  deceit  ia  the  difference  between  what  the 
plaintiff  did  receive  and  what  he  would  have 
received  had  tbe  representation  of  tbe  defead- 
ant  been  true. 

Morae  r.  Huteh{na.m  Mass.  489;  Wright  v. 
Roaeh.  67  Me.  flOO;  taU  r.  Reynotda.  116N.T. 
897;  Pryor  v.  Foster,  180  N.  T.  171;  Corr  t. 
Moore,  41  N.  H.  181;  AKanoterysr  T.  SMtmL, 
41  Mo.  App.  147. 

This  rule  is  the  same  whether  damages  are 
demanded  from  a  party  to  a  contract  or  frmn  a 
third  poaon  who  baa  been  frailty  of  decdt. 

Btika  r.  White.  11  Met.  866,  45  Am.  DecL314; 
Erummr.  Beach,  96  N.  T.  898;  Borthrup  t. 
HiU,  57  N.  Y.  851,  16  Am.  Rep.  601; 
Parka;  48  N.  H.  863,  80  Am.  Dec.  172L 

Tbe  right  of  rescission  for  fraud  exists  only 
where  a  contractual  relation  exists.  Fraud  ln> 
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dudog  the  contract  is  not  enoui^h,  if  tbe  party 
to  tbe  contract  is  not  Implicated  in  It. 

PtOafcrd  t.  Siehar^t,  17  Bear.  87;  B«  Ptl- 
aat^i  OaM,  8  DeO.  J.  ft  8.  456;  Maitera  t.  lb- 
tenM,  8  C.  B.  100;  Root  v.  Banentft,  8  Gray, 
619:  Wtite  v.  Oravea,  107  Mass.  826.  9  Am. 
ftepu  88;  Martin  t.  QtmpbeU,  120  Mass.  126; 
PM  Dearborn  Nat.  Bank  v.  Carter,  152  Mass. 
84:  Fairbankt  r.  Snow,  145  Mass.  153;  Mastert 

MiOer.  4  T.  R  820;  Wpeth  t.  Morris,  18 
Hun,  888. 

A  resdaalonbai  no  ^ect  on  tlie  damages  in 
th«K  cases. 

Hoadieg  -w.  Northern  Trantp.  Co.  IIS  Msss. 
804,  15  Am.  Sep.  106;  Htdden  t.  Orilfin,  186 
Uass.  229,  49  Am.  Bep.  86:  Qrani  r.  MOUn, 
184  Mass.  835. 

If  the  plalDtiffs  hsTe  waived  Ibeir  rescission 
aa  a^lnst  Daris,  or  if  said  rescissioQ  is  not 
good  in  lav;  in  otber  words,  if  there  bas  act- 
ually Iwen  an  afflrmancc  of  the  cootract  by 
them, — then  the  bona  fide  purchase  of  tbsBar- 
tol  mortgage  by  tbe  defendaot,  and  the  dis- 
charge of  It  offered  to  tbe  plaintiffs,  should 
have  bera  reodred  in  evidence  in  mitigation  of 
damages. 

FMer  T.  Prinet,  8  Barr.  1868;  Moon  t. 
SaphaH,  2Biag.  N.  C.  815;  PfevfnT.  Emthalt, 
10  Biog.  24;  Fierce  r,  Benjamin,  14 Pick.  866, 
86  Am.  Dec.  896;  DOano  v.  Curtia,  7  Allen, 
470;  Dahm  y.  Booker,  140  Mass.  308,  64  Am. 

465;  7^  Bigelova  Co.  of  Nea  Haven,  Conn. 
T.  Beiniu,  58  N.  J.  L.69;  Rutland  dsW.  R.Co. 
T.  Bank  of  MiddlOurp,  88  Yt.  689;  Tale  r. 
Saunderi.  16  Vt.  348;  Ohurehm  r.  Wetth,  47 
Wis.  89;  Kal^  y.  Shed,  10  Met.  817;  Dote  t. 
Humiert,  01 U.  8.  204.  28 L.  ed.  868;  TbaUr. 
Laurence,  60  N.  H.  601;  Comdi  v.  Jackton,  8 
Cosh.  606;  Baiter  v.  Bradbury,  30  Me.  260,  87 
Am.  Dec.  40;  Farmen  Bank  of  North  Carolina 
T.  Glenn,  68  N.  C.  85;  Reete  r.  Smith,  12  Mo. 
844;  Einff7.  OiUon,  82  lU.  848,  83  Am.  Dec. 
M8;  Snewim  t.  Kenned,  82  Fa.  445;  Uillvtr 
▼.  IHMnmni,  IM  Hass.  608;  8  Oreenl.  Et. 
8  268. 

Jfiijfrt.  Robert  H.  Hcira*  and  Jf,  W. 
Keith,  for  plaiatiffs: 

It  is  not  necessary  that  tbe  statement  relied 
on  in  tlM,letterofFebraaty6sbould  have  been 
tbe  sole  or  even  tbe  predominant  motive  which 
induced  tbe  plalntUb  to  purchase  these 
bonds. 

If  Uiat  lepreseiitatfOD  was  an  operating  cause 
upon  tbe  minds  of  the  plaintiffs,  that  particu- 
lar inducement  need  not  have  been  greater 
than  any  other  inducement  that  might  have 
led  the  plaintiffs  to  make  Ibe  purchase. 

Matthem  t.  Blie$,  23  Pick.  48;  S^ord  t. 
Grout,  ISO  Mass.  20;  Windram  t.  JWneA.  8 
L.  R  A.  760, 161  Msss.  547;  BoberUw.  Avnaik. 
10  L.  R  A.  656.  168  Mass.  60. 

Tbe  statement  In  regard  to  the  title,  while  It 
was  not  a  direct  afflrmadon  that  there  was  no 
Incumbrance  on  (he  property,  was  Intended  to 
produce  the  belief  among  purchasers  of  the 
bonds  that  the  title  was  perfect  and  it  was 
rightly  oonitmed  ii  a  reprBsentatica  to  that 
effect. 

Pawn  T.  Fouler,  167  Mass.  818. 

This  representation  was  evidently  intended 
to  mislead  upon  a  material  point  aod  it  can  be 
availed  ofby  any  one  to  whom  it  was  made  who 
was  induced  by  ft  to  nuke  a  purchaw, 
98  L.  R  A 


Chatham  Furnace  Co.v.Moffatl,li7  Mass.408. 

Tbe  fact,  if  it  be  a  fact,  that  defendant  bad  no 
Intention  to  deceive  the  plaintiffs  by  the  letter 
of  February  6,  1890,  was  immaterial  sod  inad- 
missible. 

Com.  T.  Ooe,  115  Mass  481;  Spaulding  v. 
Knight,  116  Mass.  148;  Forbea  v.  Hote,  103 
Mass.  427, 8  Am.  Rep.  476;  Parwne  v.  TopUff. 
110  Msss.  245;  iTdiA  v.  Minnttota  Title  Ins,  d 
T.  Oo.  159  Mass.  487. 

One  who  is  mdueed  to  enter  into  a  contract 
by  tbe  fraud  of  another  bas  a  right  to  rescind 
the  contract  on  account  of  that  fraud. 

Soldroo/c  v.  Burt,  23  Pick.  646;  MOiihen  v. 
ThomdiJce,  103  Mass.  832;  Nealon  v.  Henry, 
181  Msss.  153;  Bataett  v.  Broum,  106  Mass. 
551;  Snoui  v.  Alley.  144  Mass.  646.  69  Am. 
Rep,  119;  Morte  v.  Woodworth,  166  Mass.  283. 

A  party  cannot  escape  Uabiltty  by  attempt- 
ing to  make  good  bis  statement  after  the  other 
party  bas  acted. 

Reeve  ▼.  Dennett,  145  Mass.  25. 

The  rule  that  tbe  measure  of  damages  wav 
tbe  difference  between  tbe  actual  value  of  tbe 
property  at  the  time  of  the  purchase,  and  its- 
value  »  tbe  property  had  been  what  it  waa 
cepreeented  to  be. 

Morm  T.  mtehiM,  103  Mass.  480. 

Rescission  aontfailatea  the  cootract  and  pnta 
tbe  parties  in  tbe  same  posldon  as  if  it  had 
never  existed. 

Baltou  V.  Billingt,  186  Mass.  809;  Hedden 
V.  Griffin^  186  Mass.  229,  48  Am.  Bep.  26; 
Grant  v.  Jr<Min,  184  Mass.  886. 

Knowlton.      delivered  the  opinion  of 

tbe  court: 

These  cases  have  once  before  been  consid- 
ered by  this  court  (see  159  Mass.  437) ,  and  the 
principal  question  then  raised  was  whether 
there  was  aoy  evidence  of  fraud  on  the  part 
of  the  defendant.  It  was  held  that  tbe  de- 
fendant's statement  In  regard  to  the  title, 
taken  In  connection  with  the  context  of  the 
letter  and  tbe  circumstances  under  which  it 
was  written,  purported  to  be  a  representation 
that  the  defendant  had  examined  the  title  to 
the  mortgaged  real  estate,  and  had  found  It 
to  be  perfect.  The  property  was  subject  to  a 
prior  morteage  of  |80,w0.  aa  the  defendant'a 
officers  well  knew.  On  this  part  <A  tbe  case 
the  only  question  waa  whether  there  was  any 
evidence  of  fraud  to  submit  to  tbe  jury,  not 
whether  there  might  l)e  explanations  which 
would  relieve  the  defendant  from  the  Impu- 
tation  against  it.  At  the  last  trial  the  defend- 
ant offered  to  show  that  the  words  were  not 
used  in  the  sense  in  which  they  were  under- 
stood by  this  court,  and  that  its  officers  acted 
honestly,  and  that  there  was  no  intention  ou 
their  part  to  state  anything  falsely.  The 
evidence  was  rejected,  and  the  ruling  was, 
in  substance,  that  in  view  of  the  adinltted 
facts  that  the  defendant's  officers  knew  of  the 
existence  of  tbe  prior  mortgage,  and  that  this 
letter  was  to  be  used  to  induce  persons  to 
tray  the  mortgage  bonds,  tbe  representation 
was.  as  matter  law,  fraudulent.  The  ex- 
ception to  this  ruling  presents  the  question, 
what  must  be  proved  to  establish  a  charge  of 
an  actionable,  false,  and  fraudulent  repre- 
sentation} On  the  precise  question  now  be- 
fore us  the  law  of  England  naa  been  finally 
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settled  bj  the  case  of  iJerry  t.  Pack,  14  App. 
Cas.  337,  in  wbicb  It  was  held  unanimously', 
that  in  an  action  of  deceit  there  can  be  no 
Tecbvery  unless  fraud  1b  proved.  Id  deliTer- 
lug  the  principal  opinion.  Lord  Herscfaell 
Bald :  **  I  think  the  authorittea  eetabliBh  the 
following  propositions:  First.  In  order  to 
Bustain  an  action  of  deceit  there  must  be  proof 
of  fraud,  and  nothing  short  of  that  will  Buf- 
flce.  Secondly.  Fraud  1b  proTed  when  It  ia 
shown  that  a  false  representation  has  been 
made  (I)  knowingly,  or  (2)  without  belief  in 
Its  Uuth,  OT  (S)  recklessly,  careless  whether 
It  be  true  or  false.  Although  I  have  treated 
the  second  and  third  as  distinct  cases,  I  think 
the  third  ia  but  an  Instance  of  the  second,  for 
one  who  makes  a  statement  under  such  cir- 
cumstances can  have  no  real  belief  of  the  truth 
of  what  he  states.  To  prevent  a  false  state- 
ment iMing  fraudulent,  there  most,  I  think, 
always  bo  an  honest  belief  In  its  truth ;  and 
this  probably  covers  the  whole  ground,  foe 
one  who  knowingly  alleges  that  which  Is 
false  has  obviously  no  such  honest  belief. 
Thirdly.  If  fraud  be  proved,  the  motive  of  the 
persons  guilty  of  it  is  immaterial.  It  matters 
not  that  there  was  no  intention  to  cheat  or  to 
injure  the  person  to  whom  the  statement  was 
made. "  In  other  parts  of  the  opinion,  and  in 
the  opinions  of  the  other  law  lords  in  the  same 
case  and  in  other  cases  which  have  since  been 
decided,  it  is  made  clear  that  by  the  law  of 
Enjfland  mere  ignorance  or  negligence  or 
stupidity  on  the  part  of  the  person  making 
the  representations  does  not  constitute  fraud 
if  he  intends  honestly  to  tell  the  truth,  al- 
though his  statementa  understood  acoordlng 
to  their  seeming  meaning,  may  be  ever  so 
misleading.  Otaitw  v.  Itolls,  L.  R  42  Ch. 
Div.  486 ;  AnffUi  v.  Clifford  [1891]  2  Ch.  449  ; 
Le  LUvre  v.  Qovid  [1898]  1  Q.  B.  Dir.  491. 
In  this  particular  the  decisions  in  this  com- 
moDwealth  are  of  almilar  import  Tryon  v. 
Whitm^th.  1  Met  1,  8S  Am.  Dec -839 ;  Page 
V.  Bent,  2  Met  871 ;  Pearaon  v.  Howe,  1  Allen, 
207  ;  King  v.  Eagle  MiUt,  10  Allen,  648 :  Hart- 
ford Live  Stock  Int.  Go,  v,  Maithem,  102  Mass. 
221 ;  Chatham  Furnace  Co.  v.  Moffatt,  147 
Mass.  403:  PUhar  v.  MeOen,  108  Mass.  608; 
HoUt  V.  ateioart,  164  Mass.  446.  See  also, 
Page  t.  Purker,  40  N.  H.  47 ;  HdmmaU  v. 
Bmerion,  27  Me.  808,  46  Am.  Dec.  698  ;  Marth 
V.  Falker,  40  N.  Y.  562 ;  Gheeter  v.  Comttocfc, 
Id.  575,  note;  Cowley  v.  Smyth,  46  N.  .1.  L. 
880,  50  Am.  Rep.  432.  There  Is  a  good  rea- 
son for  this  rule.  The  general  test  to  deter- 
mine whether  there  is  a  liability  in  an  action 
of  tort  is  the  question  whether  the  defendant 
has  by  act  or  omlBsion  disreftanled  his  duty. 
In  applying  this  test  it  is  always  necessary 
first  to  inquire  what  the  defendant's  duty 
is.  In  an  action  of  deceit,  the  defendant  is 
ordinarily  sued  as  one  whose  only  relation  to 
the  transaction  is  that  of  a  rratultoua  in- 
former, who  had  oo  interest  in  the  subject 
to  which  ttie  representations  related.  On  the 
necessary  allegations  of  the  declaration  he 
may  be  assumed  to  have  answered  inquiries 
put  by  a  stranger,  or  to  have  volunteered 
statements  out  of  apparent  friendship.  Un- 
der such  circumstances,  although  he  thinks 
that  his  statements  will  be  acted  upon  by 
the  inquirer,  he  has  no  higher  &a.tj  than  to 
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answer  honestly  and  in  good  faith.  If  one 
makes  a  statement  for  a  consideration  as  a 
part  of  a  contract,  it  ia  his  duty  to  be  ac- 
curate, and  Ignorance  of  mistake  will  not 
lieve  him  from  the  consequences  of  an  error. 
In  seeking  a  remedy  from  him  for  a  mistake 
so  made,  the  plaintiff  in  his  declaration  states 
his  relation  to  the  transaction,  and  sues  in 
contract.  But  one  who  merely  answera  the 
inquirlea  of  a  stranger,  or  courteouslv  toK 
unteers  Information  in  a  matter  which  does 
not  concern  him,  is  in  a  position  analogous 
to  that  of  a  gratuitous  bulee  of  propc^y, 
from  whom  a  lass  degree  of  care  it  required 
than  from  a  bailee  for  hire.  He  must  not  in- 
tentionally mislead  ;  but  if  he  answers  hon> 
estly,  to  the  best  of  his  ability,  he  doea  hia 
whole  duty.  If  he  Is  an  ignorant,  stupid 
man,  and  on  that  account  the  inquirer  is  led 
astray,  it  is  not  hU  fault,  but  the  fault  or 
misfortune  of  the  person  who  relies  upm 
him.  It  would  be  unjust  to  visit  upon  hfm 
the  consequences  of  his  ignorance  in  a  matter 
in  which  tie  had  no  interest.  If  he  happtena 
to  have  an  Interest  in  the  subject  to  which 
his  representations  relate  It  Is  a  matter  tA 
which  the  law  takes  no  cognizance  tn  an  ac- 
tion of  deceit  It  is  not  necessary  to  allege 
or  prove  It,  and  proof  of  it  does  not  affect 
the  rights  of  the  parties  unless  the  proof  goes 
far  enouf^h  to  create  a  liability  of  another 
kind.  Of  course,  one  will  lie  presumed  to 
have  Intended  his  language  to  be  understood 
according  to  Its  usual  meaning,  and  in  ordi- 
nary cases,  in  tbe  absence  of  a  reasonable 
explanation  o(  bli  mistake,  his  testimony 
that  he  meant  something  different  from  what 
he  said  will  have  but  little,  if  any,  weight 
But  inasmuch  a*  the  question  involved  Is 
what  was  his  state  of  mind,  ahd  his  actual 
Intent  as  distinguished  from  bis  apparent  in- 
tent, he  is  entitled  to  explain  his  language  as 
beat  he  can,  if  it  la  suiceptible  of  expiana* 
tion,  and  to  testify  what  was  in  his  mind  la 
reference  to  the  suoject  to  which  the  alleged 
fraud  relates.  In  this  respect  bis  expressions, 
whether  spoken  or  wri  tten,  are  not  dealt  wiOi 
iathe  same  way  aa  when  the  question  la.  What 
contract  has  been  made  between  two  persona 
who  were  mutually  relying  upon  the  lan- 
guage UBed  in  their  agreementT  Brown  t. 
MatsachvMtU.TitU  Int.  Go.  151  Mass.  127; 
ThaeJier  v.  Phinney,  7  Allen,  140 ;  Hatard  v. 
Loring,  10  Cusb.  267;  Snovs  r.  Paine,  114 
Mass.  630,  626 ;  Sdwarda  v.  Currier,  48  Me. 
474;  Iforrie  v.  MorriU,  40  14.  H.  896-^1; 
Oifford  V.  Thomat't  Eetate,  63  Yt  84.  86; 
Seymour  t.  Wilton.  14  N.  Y.  667 ;  Thvnion 
T.  Oomell.  88  N.  Y.  281;  PMp*  t.  GWrps'i 
Onek  a  a  B.  <h.  90  Hi.  lOi;  Berkey  r. 
Judd,  22  Minn.  387.  In  the  present  case  we 
need  not  determine  whether  the  excluded 
evidence  on  this  subject  was  very  important 
It  is  obvious  that,  if  the  defendant's  oflBcers 
knew  that  their  statement  la  regard  to  the 
title  was  false  In  the  sense  tn  whifdi  tiin 
supposed  It  would  gencrallj  be  ondoitooa, 
it  is  immaterial  whether  or  not  they  had  a 
purpose  to  du  injury  or  cause  loss  to  anybody 
who  might  rely  upon  it.  It  Is  eaouffh  to 
furnish  the  foundation  for  a  liabilltT  If  they 
used  language  tn  regard  to  the  title  whidi 
tb^  intmded  iboula  be  understood  at  a  rq»< 
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rBKDtattoD  that  the  title  was  perfect,  when 
tbey  koew  ft  was  not  perfect.  Com.  t.  C<^, 
115  Mass.  481 ;  SpauliHitg  v.  SnigfU,  116  Maes. 
148;  Forbes  y.  Howe,  102  Mass.  427,  8  Am. 
Rep.  475 ;  S<uh  v.  Minnetoia  Title  Int.  <fi  T. 
Oo.  168  Mus.  487.  But  s  majority  of  the 
eoart  an  of  opinion  that  ttwaa  competent 
tot  them  to  testify  irbat  their  understand- 
ioK  and  InteDtloQ  were  In  regard  to  the 
meaning  of  the  representation,  and  that  the 
presiding  justice  gare  too  broad  an  interpn- 
tation  to  our  former  decision  in  the  case. 

The  next  exception  relates  to  the  rule  of 
dkmages.  Tbe  presiding  justice  mlcd  that, 
on  a  rescission  of  the  contract  for  fraud,  the 
plaintiffs  could  recover  back  from  this  defend- 
ant the  whole  consideration  paid  for  the 
bonds.  That  fs  the  rule  where  the  suit  Is 
between  die  original  contracting  parties. 
The  reason  of  the  mle  it  that  on  a  rescission 
of  a  contract  the  contract  is  avoided  ab  initio, 
and  the  rights  of  the  parties  in  reference  to 
the  subject-matter  of  It  are  as  if  no  contract 
bad  ever  tieen  made.  Snow  v.  Alley,  144 
Mass.  546,  59  Am.  Rep.  119;  Ifealon  t. 
Senrj/,  181  Mass.  108 ;  MiUiken  t.  Thomdike, 
108  Mass.  883 ;  Baa»ett  v.  Brown,  105  Mass. 
661 ;  Ball^  m.  BUUnga,  180  Mass.  807-809. 
But  the  defendant  in  this  case  Is  a  stranger 
to  the  oonslderation,  and  his  relation  to  the 
contracting  parties  Is  not  such  as  to  make 
this  reason  appl  Icable.  The  rule  of  damages 
In  an  action  against  a  tortfeasor  is  that  the 
plaintiff  shall  recover  an  amount  commen- 
Borato  with  tiie  wrong  done  blm.  In  a  suit 
for  a  fraud  in  a  sale  of  personal  property, 
the  measure  of  damages  in  common  cases 
la  the  difference  between  the  actual  value 
of  the  goods  and  their  value  aa  it  would  have 
been  ii  the  representation  had  been  true. 
This  will  ordinarily  make  good  the  lorn  of 
the  defrauded  party.  Morte  t.  Svtehint,  103 
Man  488;  PBg»  t.  iWitor.  48  N.  H.  868,  80 
Am.  Dec.  179 ;  NoHhrep  t.  RiU,  67  N.  Y. 
861-867,  16  Am.  Rep.  601.  That  is  tbe  rule 
In  cases  like  the  present,  and  the  important 

anestlon  before  us  is  whether  there  is  any- 
ling  In  the  facta  disclosed  that  warrsats 
tbe  application  of  a  different  rule.  It  is 
clear  that  mere  fraud  of  a  third  party  which 
Induces  tbe  purchase  of  goods  will  not  give 
the  purchaser  a  right  to  rescind  the  contract. 
If  tne  seller  la  not  a  party  to  tbe  fraud,  the 
contract  must  stand:  Boot  t.  Bancroft,  8 
Gray,  610 ;  Wliite  t.  Orata,  107  Mass.  826. 
9  Am.  Rep.  9&;  Martin  y.  Gam^U,  120AIasa. 
126;  Firrt  Dearborn  K<U.  Bank  v.  Carter,  152 
Mass.  84-88;  PuUford  7.  Biehafdt,  17  Beav. 
87-85;  MoMtmy.  Ibberaon,  8  O.  B.  100.  It 
fs  clear  thenfoie,  In  each  a  caw,  that  the  in- 
jured party  can  recover  damages  for  tbe  in- 
jury only  under  the  common  law.  Looking, 
then,  only  at  the  relations  of  the  parties  to 
this  suit  to  each  other,  without  regard  to  the 
conduct  of  the  seller  of  the  bonds,  it  will  be 
conceded  that  there  la  no  right  of  reaclsslon 
and  no  right  to  recover  back  the  oonsldera- 
tion. If  we  assume,  as  we  well  may  on  the 
facts  of  this  case,  that  the  seller  was  a  party 
to  the  fraud,  and  knowingly  received  the 
benefit  of  it,  there  is  a  right  of  rescission 
and  a  right  to  recover  iMUk  the  consideration 
in  favor  of  tbe  plaintiff  as  against  him.  But 
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that  right  grows  out  of  the  conduct  of  the 
seller  of  the  buuJs  in  pmcticing  the  fraud, 
and  it  does  not  bring  the  defendant  corpora- 
tion into  any  relation  to  tlie  consideration, 
nor  make  it  a  party  to  the  contract,  nor 
create  any  new  rights  in  favor  of  the  plain* 
tiff  against  It.  WpetA  v.  Morris,  18  Hqn, 
888 :  Martton  v.  Cartia,  168  Mass.  296.  As 
a  preliminary  to  tbe  right  to  sue  for  the  con- 
sideration, there  must  be  a  return  or  a  tender 
of  return  of  the  property  tiiat  will  put  the 
other  party  in  afntu  quo.  The  plaintiff,  hav>. 
log  made  a  tender  of  the  bonds  to  Davis, 
the  seller  of  them,  who  refused  to  receive 
them,  made  a  similar  tender  to  tbe  defend- 
ant. There  is  a  manifest  inconsistency  be* 
tween  an  attempt  to  get  back  tiie  consider- 
ation from  Davis  on  tiie  ground  that  the 
property  In  the  bonds  was  returned  to  him 
by  reasm  of  tbe  rescission  and  an  attempt 
to  turn  over  the  property  to  the  defendant 
without  the  consent  of  Davis,  and  thereby 
to  make  It  accountable  for  the  money  (nHg- 
inally  paid  to  Davis.  In  rescinding  a  con- 
tract, and  in  enforcing  rights  growing  out 
of  such  rescission,  one  would  expect  to  look 
only  to  the  other  party  to  tlie  contract.  The 
nature  ^nd  effect  of  rescission  are  such  that 
they  can  have  no  ooneequeoces  except  as 
against  tbe  other  party  to  the  contract.  The 
only  injury  which  tbe  law  recognizes  as 
done  to  the  plaintiffs  by  the  defendant  in  this 
case  was  by  a  false  representation  that  the 
title  to  the  property  was  perfect.  Whatever 
the  plaintiffs  may  have  suffered  from  other 
causes,  their  loas  from  Uila  cause  will  ba 
made  up  to  them  if  the  defendant  pays  the 
difference  between  the  value  of  the  bonds  aa 
they  were  and  their  value  as  they  would 
have  been  if  the  title  bad  been  perfect.  We 
do  not  think  the  plaintiffs'  rescission  or  at- 
tempt to  rescind  the  contract  on  account  of 
the  fraud  defeata  their  right  to  recover  these 
damages  from  a  third  party  so  long  as  they 
have  failed  to  obtain  satisfaction  for  their  in- 
Jury,  either  by  a  restoration  or  recovery  of 
tbe  consideration,  or  otherwise.  Tbe  only 
case  relied  on  by  the  plaintiffs  in  support  of 
a  different  rule  of  damages  Is  Hedden  v,  Or^f' 
fin,  186  Mass.  220,  40  Am.  Kcp.  25.  On  a 
hasty  reading  of  that  case,  It  might  seem  to 
be  an  authority  In  favor  of  the  plaintiffs' 
contention  on  this  point,  but  a  more  careful 
examination  will  show  that  it  is  not.  No 
such  question  as  that  now  before  us  was 
raised  or  considered  in  that  case.  The  ques- 
tion was  whether  the  plaintiff,  who  had  been 
induced  by  the  fraud  of  an  agent  of  a  life 
insurance  company  to  Xaka  out  a  policy  of 
life  insurance,  could,  on  discovering  the 
fraud  six  months  afterwards,  rescind  the  con- 
tact, return  his  policy,  and  recover  back  tlie 
premium  paid.  He  had  enjoyed  protection 
for  six  months  under  a  policy  which  thecom- 

eny  could  not  avoid,  and,  if  he  had  deceased 
fore  discovering  tbe  fraud,  his  admlnls* 
trator  might  have  collected  from  the  com* 
pany  the  sum  of  |10,000 ;  but  It  was  held 
Uiat  he  was  not  thereby  precluded  from  re- 
scinding tbe  contract  and  recovering  back 
the  consideration,  less  the  value,  If  any,  of 
the  Insurance  which  he  had  received  under 
the  contract.    It  was  intimated  in  the  opin* 


Digitized  by 


Google 


768 


JfABUOHmETTS  SUFBDCK  JUDICIAL  COUKT. 


ion,  allhoafcli  not  decided,  that  he  oould  re> 
eover  back  the  whole  consideration,  without 
•nj  deduction  for  the  protection  which  he 
bad  before  rescinding  the  contnuit.  The 
transaction  was  not  a  sale  of  goods,  but  a 
contract  for  the  moEt  part  executory.  So  far 
as  the  contract  was  still  executory  at  the  time 
of  the  discovery  of  the  fraud,  he  plainly 
diould  have  a  right  to  rescind.  See  FisJier 
T.  Metropolitan  L.  Int.  Co.  160  Mass.  886 ; 
Id.  162  Mass.  286.  What  the  rale  would 
be  if  such  a  policy  remained  In  force  a  much 
longer  time  before  discovery  of  the  fraud 
was  not  stated,  but  no  question  was  made  in 
the  case  in  regard  to  the  right  to  recover  of 
the  agent  who  committed  the  fraud  to  the 
same  extent  as  if  the  suit  iiad  been  against 
the  prlnclpaL  Under  the  facts  of  that  case, 
soch  a  question  could  not  successfully  have 
been  raised  by  the  defendant.  The  money 
which  was  obtained  by  the  fraud  was  patB 
ino  his  hands  by  the  plaiotlfl.  On  a  rescis- 
sion of  the  contract,  the  contract  was  an- 
nihilated, and,  after  a  demand,  the  guilty 
agent  could  not  Justify  under  It  either  his 
payment  of  the  money  to  fais  principal,  or 
a  longer  detention  of  It  by  blmself.  Plainly, 
the  plaintiff  was  entitled  to  recover  back 
from  him  the  money  which  was  paid  Into 
bla  hands,  less  the  deduction,  if  any,  which 
ought  to  be  made  for  the  insurance  which  the 
plaintiff  had  before  discovering  the  fraud. 

The  defendant  contends  that  it  should  have 
been  permitted  to  show,  in  mitigation  of 
damages,  that  it  had  procured  an  assignment 
of  the  mortgage,  and  that  it  tendered  a  dls- 
eharge  of  it  to  the  plaintiffs  at  the  trial ; 
but  we  are  of  opinion  that  the  ruling  on  this 
point  was  correct.  The  defendant  may  hold 
and  use  its  mortgage  in  any  lawful  way, 
but  the  plaintiffs  ought  not  to  be  ccHnpelled 
to  receive  the  discharge  of  It  In  mitigation 
of  their  damages  after  the  expiration  of  so 
long  a  time.  If  the  mortgage  were  die- 
charged.  It  would  not.  as  matter,  of  law, 
limit  their  recovery  to  nominal  damaees. 
If  there  bad  been  no  iocumbraace,  they  mfght 
long  ago  have  sold  the  bonds  on  better  terms 
than  can  be  obtaf^ned  now.  Moreover,  the 
commission  of  the  fraud,  if  fraud  Is  proved, 
was  a  willful  wrong,  and  the  case  is  anal- 
ogous to  a  willful  conversion  of  property 
and  an  offer  to  return  it  in  mitigation  of 
damages  after  Its  condition  has  changed  and 
Its  value  has  depreciated,  ^ickney  v.  Al- 
ten.  10  Gray,  852;  DaJiitt  v.  Booker,  140 
Mass.  808-810,  84  Am.  Rep.  m ;  Tfu  Digetaw 
Oo.  (if  New  Haven,  Oimn.  t.  Beintte.  08  N. 
J.  L.  69;  Tale  v.  Saundert,  16  Vt.  248;  Rut- 
land A  W,  R.  Co.  V.  Bank  of  MddUburjf,  82 
Vt.  639.  Practically  It  might  be  difficult  in 
this  case  to  measure  the  amount  that  should 
be  allowed  now  on  account  of  a  discbarge 
of  the  mortgage  in  mitigation  of  damages, 
and  we  are  of  opinion  that  we  ought  not  to 
compel  the  plaintiffs  to  accept  the  tender  or  to 
make  an  allowance  in  the  assessment  of  dam- 
ages as  If  they  had  accepted  it. 

The  evidence  of  J.  Plympton  was  rightly 
received.  The  declaration  in  his  case  was 
sufficient  to  justify  a  recovery  of  damages  on 
the  theory  on  which  his  case  was  presented 
to  the  jury.  The  letter  of  September  8, 1890, 
ML.  a  A. 


from  Barnes  to  Jamea  M.  Ibith,  was  compe- 
tent. It  was  not  mlj  a  statement  that  Davis 
said  be  sold  bonds  thronsh  Keith,  but  it  was 
an  assumption  that  what  hesald  was  true.  It 
Implied  that  the  Information  had  beni  oom- 
municated  in  such  a  way  and  under  such 
circumstances  as  to  be  trustworthy,  and,  as 
against  the  defendant,  it  was  in  ttw  nature 
of  an  admission  that  tiie  sale  bad  been  wadm. 
as  DavU  said  it  had. 

We  think  there  is  no  occaston  to  oonslder 
more  particularly  the  questions  argued  by  the 
defendant.  Such  of  them  as  are  not  oormd 
by  what  we  have  already  said  will  not  be 
likely  to  arise  at  anotiter  triaL 

JSw^pMMU  tiutaintd, 

HolaiMh  J.f  dissenting : 

I  am  unable  to  agrse  with  Uie  dedsloa 

reached  by  a  majority  of  the  court  tm  the 
first  point  discussed  by  them.  I  will  not  In 
this  place  go  into  any  extended  dlscossion 
of  general  principles.  If  I  were  making  the 
law,  I  should  not  hold  a  man  answerable  for 
representations  made  In  the  common  aflalis 
of  life  without  bad  faith  in  some  sense,  if  no 
consideration  was  given  for  them,  alUiough 
It  would  be  hard  to  reconcile  even  that  prop- 
osition wi  th  some  of  our  cases.  But  the  prop- 
osition, even  if  accepted,  seems  to  me  not  to 
apply  to  this  case.  The  proper  meaning  of 
the  words  used  by  the  defendant  has  been 
settled  by  this  court  ali«adj.  1S9  Mass.  487. 
The  representatirai  was  not  made  fn  casual 
talk,  but  in  a  business  matter,  for  tbe  veir 
purpose  of  Inducing  others  to  lay  out  their 
money  on  the  faith  of  It.  When  a  man  makea 
such  a  representation,  he  knows  that  others 
will  understand  hie  words  according  to  their 
usual  and  proper  meaning,  and  not  6y  the  ac- 
cident of  what  he  happens  to  have  in  fais  hesd, 
and  it  seems  to  me  one  of  the  first  [^noiples 
of  social  interwurse  that  he  Is  bound  at  his 
perl  1  to  known  what  that  meaning  Is.  In  this 
respect  It  seems  to  me  that  there  is  no  differ- 
ence between  the  law  of  fraud  and  that  of 
other  torts,  or  of  contract  or  estoppel.  If  the 
language  of  fiction  be  preferred,  a  man  Is  con- 
clusivelv  presumed  in  all  parts  of  the  law  to 
contemplate  the  natural  consequencea  ot  his 
act,  as  well  In  the  conduct  <ff  others  as  In 
mechanical  results.  I  can  see  no  difference 
in  principle  between  an  invitation  by  wcvds 
and  an  Invitation  by  otUer  acts,  such  as  open- 
ing the  gates  of  a  railroad  crossing  (Bnmm 
V.  Bo»Um  (ft  A.  R.  Oo.  1S7  Uass.  899),  or  an 
Intentional  gesture,  having  as  Itii  manifest 
consequence,  according  to  common  experi- 
ence, a  start  and  a  fall  on  the  part  of  the  per- 
son towards  whom  it  was  directed,  in  either 
of  which  cases  I  suppose  no  one  would  say 
that  a  defendant  could  get  off  by  proving 
that  be  did  not  anticipate  the  natural  in- 
terpretation of  the  sign.  Of  course,  if  Uie 
WOTds  used  are  technical,  or  have  a  peculiar 
meaning  in  the  place  where  they  were  used, 
this  can  be  siiown ;  if  by  the  context  or  tbs 
subject-matter  or  the  circumstances  the  cus- 
tomary meaning  of  the  words  is  modified, 
this  can  be  shown  by  proof  of  the  circum- 
stances, the  subject-matter,  and  the  contract; 
but,  when  none  of  these  things  appears,  s 
defendant  cannot  be  heard  to  say  that  tat 
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«HDB  reason  be  had  in  hli  mind  and  Intended 
to  expreas  by  the  word*  ■ometblDg  different 
from  what  the  words  appear  to  mean  and 
were  underatood  bv  the  plaintiff  to  mean, 
«Dd  are  interpreted  by  tne  court  to  mean, 
whether  the  action  be  in  tort  or  contract. 

Neither,  In  mv  opinion,  are  there  any  pe- 
•cnliar  safeguarda  set  up  about  the  action  for 
deoeit.  That  action  waa  given  by  the  com- 
mon  law  for  any  falae  statement  of  present 
fiicta  of  which  the  defendant  took  the  risk, 
«nd  which  was  followed  by  damage.  He 
ffilght  take  the  risk  at  diftrent  polnte  in  dlf  • 
toent  cases.  A  fitlse  warranty  used  to  be 
laid  as  a  deoeit  In  tort  for  a  false  and  fraud- 
ulent representation.  Clift,  Ent.  p.  9S3.  pi. 
•40;  Lib.  PI.  p.  iO.  pi.  64,  OS;  T.  B.  11 
Bdw.  IV.  pi.  10  .  Bo  even  an  Implied  war- 
ranty. Bromt  T.  BdgimtM,  2  Mann.  &  Q. 
WI9.    See  11  Edw.  IV.  chap.  9b;  Ketlway, 

fi.  01,  pi.  16.  Yet  It  was  not  neoeisaiy  to 
ay  the  ximter,  or,  If  you  laid  it,  to  prove 
It,  for  the  plain  reason,  as  Shaw,  Ch.  J. ,  puts 
it,  in  substance,  that  the  defendant  is  answer- 
«ble  for  the  facts,  however  honest  he  may 
have  l>een.  NorUmY.  Doherty,  8  Gray,  87!^ 
878.  68  Am.  Deo.  768;  AAtusAanU  v.  AUm, 
«e  U.  8. 1  Wall.  809,  S6B,  17  L.  ed.  642.  646 ; 
WiUiamtm  v.  AUimn,  2  East,  446;  Qraham 
T.  Ba^n,  9  Gar.  A  P.  040 ;  Denitm  Ron- 
ton, 1  Vent.  865,  866.  In  the  last  century 
•n  alternative  form  in  assumpsit  was  intro- 
duced {^uari  V.  WUkin$.  1  Dou^l.  18.  21 ; 
Lawrence,  2  East,  401),  and  it  may  be 
that  now  W6  should  require  the  warranty  to 
be  alleged,  which  has  the  advantage  of  tell* 
lug  the  defendant  more  exactly  what  the  case 
is  against  him.  Ooojmt  t.  Landon,  102  Haas. 
08.  But  there  is  no  doubt  about  the  com. 
mon  law.  I  am  of  opinion,  as  I  have  stated, 
that  in  a  oase  like  the  present  a  man  takes 
the  rlak  of  the  InterpretatloB  of  bla  words  as 
It  may  afterwards  be  settled  by  the  conrt. 
I  am  authorized  to  say  that  the  chief  Justice 
•graes  with  the  foregoing  disaenk 


HolHs  Bowman  PAOB 

9. 

Oraoe  Y.  COOK. 


C  VMS.  ) 

A  piUMlsMOl/  note  on  dumtuUt  "paTa- 
U*  irtwn  payor  and  pa^ea  aantmUly 
aipfM**  Is  due  within  a  reasonable  tima  If  tbe 
paror  wUl  not  asTM. 

(June  Unless.) 

BEPORT  ^  the  Superior  Court  for  Suffolk 
County  for  tbe  opinion  of  tbe  Hupreme 
Judicial  Court  after  oidering  a  verdict  for  de- 
fendant In  an  action  to  recover  upon  a  prom- 
issory note.   Judffmmt  JortAaintiff, 

Tbe  note  which  waa  sued  on  waa  In  tbe  fol- 
lowing form: 

"IBOO.  Boston,  Hay  1. 1891. 

*'0n  demand,  after  date,  I  mmiae  to  pay  to 
the  order  of  Hollla  Bowman  Fage,  Fire  bun- 
•dred  dollars,  payable  when  payor  and  payee 
fliutually  agree. 

Value  received. 
 Due.  Grace  V.  Cook." 

Nora.— See  sfmllar  case  of  Bmltbei*  v.  Junkur 

<u.  &  a  a  N.  D.  iiL}  T  I- a  A.  sM. 

fee  also  43  L.  K.  A.  210. 


I  The  terms  of  the  report  were  that  judgment 
was  to  be  entered  for  plaintiff  for  the  amount 
of  tbeooteif  the  ruling  of  tbe  court  waswrong, 
otherwise  judgment  was  to  be  on  the  verdict. 

Meurt.  Heaaeltine  At  Heaseltine*  for 
plaintiff: 

It  is  incumbent  upon  the  payor  to  agree 
within  a  reasonable  time,  because  tbe  indebt- 
edness Is  one  which  should  be  met  wllbinarea- 
sonable  lime.  The  words  impose  an  obligalioD 
on  the  payee  not  to  enforce  the  payment  wUfala 
an  unreasonable  time. 

Where  a  debt  Is  made  contlDgnit  on  the  hap- 
pening of  some  ereot.  Its  enforcement  cannot 
be  made  until  that  event  happens,  but  In  this 
case  the  debt  was  absolute  from  tbe  moment 
tlie  money  was  lent  and  the  words  concern  sim- 
ply tbe  time  of  payment  Tbe  indorsementof 
the  amount  on  the  note  shows  that  It  was  con- 
sidered a  debt  bv  the  defendant 

8ear»  v.  Wright,  24  He  2TO:  BtWaife  t. 
Frene/i.  61  He.  420;  Onoker  T.  Botmet,1Ui  He. 
196,  20  Am.  Bep.  687;  TF^nte  V.  ifinAqr,  85 
Iowa,  840. 

Mmn.  E.  J.  dToBOS  and  CL  W.  Cnahnnc 

for  defendant. 

Morton,  deUvered  the  opinion  of  tbe 
court: 

According  to  the  literal  constmction  of  this 
note,  although  the  defendant  promises  to  pay 
the  plaintiff  the  sum  named  when  he  demands 
it,  he  may  escape  tbe  performance  of  his  prom- 
ise by  refusing  to  agree  with  tbe  plaintiff  when 
it  shall  be  paid.  We  think  that  it  hardly  could 
have  been  the  Intenlloo  of  the  parties  to  put  it 
Into  the  power  of  tiie  d^entUnt  thus  to  avoid 
payment,  and  that  It  Is  more  reasonable  to  ccm- 
Btrue  it  aa  meaning  that  His  payable  when  and 
after  the  payor  ought  reasonably  to  have 
agreed.  Baakint  v.  Graham,  140  Mass.  284; 
Soan  V.  Hayden,  110  Haas.  141;  Blaek  v.  Bach- 
eider,  120  Mass.  171;  White  t.  AicU,  6  Pick. 
426;  Orooker  v.  Biolmet,  60  He.  198,  90  Am. 
Rep.  687;  Worka  v.  ^thev.  80  Iowa,  840;  Uteit 
V.  Tipton,  10  Ohio  St.  W.  75  Am.  Dec.  408. 
The  promise  to  pay  is  absolute.  It  is  only  tbe 
time  of  payment  which  is  left  to  future  agree- 
ment. Evidently,  it  U  expected,  from  the 
tenor  of  the  note,  that  the  parties  will  agree, 
and  that  a  time  will  be  fixed,  and  that  tbe  note 
will  be  paid.  But  no  timelanxed  within  which 
thai  agreement  la  to  be  made.  The  law  will 
therefore  Imply  a  reasonable  time.  Besldee,  it 
Is  the  payment,  not  the  nonpayment  of  the 
note,  for  which  the  parties  are  providing.  If 
tbe  payor  does  not.  within  a  reasonable  time, 
agree  when  the  note  shall  be  paid,  there  is 
nothing  uniuat,  nor  at  variance  with  the  real 
meaniog  of^  the  contract,  in  boldlog  that  the 
payee  may  thereu[>on  demand  payment,  and, 
if  the  note  is  not  paid  proceed  to  collect  it. 
The  case  of  Barnard  v.  Cvahing,  4  Met.  280, 
89  Am.  Dec.  863,18  distingulBbable.  Tbe  ques- 
tion chiefly  discussed  in  £at  case  waa  whether 
the  Indorsement  on  tbe  note  constituted  a  part 
of  it,  and  the  court  held  that  it  did.  The  in- 
dorsement expressly  provided,  not  only  that 
the  payees  would  receive  the  amount  of  the 
note  when  convenient  for  the  promisors  to  pay, 
but  that  they  would  not  compel  its  payment. 
In  bringing  suit,  the  payees  proceeded,  there- 
fore, in  direct  violation  of  their  agreement. 
PosstUy,  if  the  question  arose  now,  a  different 
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nmltmlgbt  be  reached  from  that  airlved  at  Id 
that  case. 

According  to  the  terms  of  the  report,  the  en- 


try must  be;  Verdict  set  aside,  and  judgment 
for  the  fiaintiif  for  amount  ef  the  nofa,  witk 
Interest  from  toe  date  of  the  writ 


KENTUCKY  COURT  OP  AFFEAL& 


MERCHANTS   NATIONAL   BANK  OF 
LOUISVILLE.  Appt., 

V. 

J.  H.  ROBINSON  A  CO. 


I. 


.Kj. 


a  dApoattor  hla  ntunatnred  debt  to  the 
bank  altbough  be  wu  iDBOlTent  uid  had  made  an 
asBlffiiment  fmr  oredlton  wheo  the  check  wag 
pmsented  and  this  was  knowD  to  all  parties. 

APPKAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Jefferson  County, 
Common  Plus  Division,  In  favor  of  plaintiffs 
In  an  action  brought  to  compel  payment  of  a 
che6k  drawn  in  their  favor  upon  defendant  by 
a  third  petson  who  became  insolveot  owing 
the  bank  an  unmatured  claim  'which  is  sought 
to  be  setoff  on  thedeposit  account.  Affirmed. 
The  facts  are  stated  in  the  opiaion. 
Mmn.  Hnniphrej  A  Davis  for  appel- 
lant. 

Mestn.  Strother  ft  Oordoii,for  appellees: 

Id  Kentucky  the  giviag  of  a  check  Is  an  ab- 
solute assignment  and  appropriation  of  so 
much  money  in  the  bank  to  the  bolder  of  the 
check  and  upon  the  refusal  of  the  bank 
(in  funds  to  pay  the  check)  to  pay  the  same, 
Ibe  check  bolder  can  maintain  an  action  against 
the  bank  for  the  amctunt  of  the  check. 

Smith  T.  Jonee,  9  Bush,  106;  letter  v.  Given, 
8  Bush,  868;  Weinatock  t.  BeUwood,  13  Bush, 
140;  C^ambiera  v.  northern  Bank  ef  Kentvekp, 
6  Ky.  Xi.  Bep.  124;  Deathridffe  v.  Grumbavgh, 
8  Ky.  L.  Rep.  584;  Setter  v.  CQntinental  Bank, 
1  Ho.  App.  583;  BoberU  v.  Corbin,  26  Iowa, 
810,  96  Am.  Dec.  146;  FogaHia-v.  StateBank, 
18  Rich.  L.  518.  78  Am.  Dea  468;  Union  Nat. 
Bank  of  Chicago  v.  Oceana  County  Bank,  80 
111.  212,  23  Am.  Rep.  186;  Fonner  t.  8mith,n 
L.  R.  A.  528,  81  Neb.  107. 

The  bank  cannot  in  cases  of  insolvcDcy  or 
under  any  other  circumstances  set  off  debts  not 
due  agaloBt  the  suit  of  the  check  holder. 

Chambert  v.  Northern  Bank  <^  Kentuekif, 
wpra;  EaKhange  Bank  v.  Stone,  8  Ky.  L.  Rep. 
608;  Deathridffe  v.  Orumbavgh,  e^ra;  18  Am. 
&  Eng.  EncTclop.  Law,  p.  678;  Boone,  Bank- 
ing, ^  65;  Qymmereial  Nat.  Bank  v.  Proctor, 
d8  III.  658;  Merehante  Nat.  Bank  of  Chicago 
Y.  Riteinger,  20  III.  App.  27:  State  Sae.  Atw. 
T.  Boatmen'i  Sav.  Bank  of  St.  /jmi$,  11  Mo. 
App.  80S;  FogarUa  t.  State  Bank,  wpra; 
Morse,  Banks  &  Banking.  ^  829;  Roberta  v. 
Corbin,  aupra;  Dan.  Neg.  Inst.  p.  561;  Fourth 
Nat.  Bank  of  Chicago  v.  City  Nat.  Bank  of 
Grand  Baptda,  68111.  888;  11  Cenu  L.  J.  881; 
M06nd« T.German  Sav.  Inat.  4 Ho.  App.  880; 


NoTB.— The  gueetlon  above  presented  can  hardly 
arise  except  In  states  which  recognize  the  right  of 
the  bolder  of  a. check  to  enforce  against  the  bank. 
But  In  those  states  several  deolsions  on  this  qoee- 
tion  of  sBMfl  have  been  made  and  are  found  In  the 
note  to  NasbvUle  Trust  Co.  v.  Vouitta  Hat.  Bank  of 
Nashville  dman.)  U  L.  a  A.  TUl 


Ste  aI«o  39  L.  R.  A.  15». 


Diekinton  T.  Coatto.  79  Mo.  8B0.  49  Am.  Rep. 

328. 

Gafly*      delivered  the  o{dDlon  of  tli» 

court: 

On  the  9th  of  June,  1803,  J.  H.  Robinsoa  A 
Co.  instituted  this  action  in  the  Jefferson  court 
of  common  pleas  against  the  Merchanta'  Na- 
tional Bank  of  I^uisville,  alleging  Id  sab- 
stance,  that  George  W.  Wicks  &  Co.  executed 
and  delivered  to  them,  on  the  Sd  day  of  No- 
vember, 1891,  their  check  on  the  defenilant^ 
bank,  by  which  they  directed  said  defendant 
to  pay  to  plaintiffs  or  order,  the  sum  of  $215.60, 
abeofutely  and  without  condition;  that,  on  tbm 
8d  day  <i  November,  1801,  plaintlfla  duly  in- 
dorsed laid  check,  and  preaented  the  aune  at 
the  aSoe  vt  the  defendant,  and  demanded  pay- 
ment thereof,  when  defendant  refused  to  pi^ 
the  same,  and  the  same,  or  any  part  thermnl; 
has  not  been  paid,  and  said  check  was  thea 
duly  protested  for  nonpayment;  that  at  the 
time  said  check  was  drawn  and  presented  for 
paymeotas  aforesaid,  and  for  many  monUia 
bef<ne  said  date,  saM  George  W.  Wkks  A  Oow 
were  and  had  been  customers  and  depoeitoia 
of  said  bank,  and  on  said  2d  of  November, 
1691.  there  was  on  deposit  at  said  bank  to  th» 
credit  of  said  George  W.  Wicks  A  Co.,  and 
belonging  to  them,  a  sum  largely  in  excess  (Hf 
the  amount  of  said  check,  to  wit,  the  sum  of 
at  least  $1,800,  which  sum  remained  and  wa» 
so  on  deposit  in  aald  bank  on  the  8d  of  No- 
vember, 1891,  and  waa  so  on  deposit  when 
said  check  was  presented  for  paymeut;  and 
that  a  refusal  of  the  defendant  to  pay  sam» 
was  wrongful,  and  defendant  thereby  becamo 
and  Is  indebted  to  plaintiffs  In  the  sud  sum  of 
$215.60,  wilh  interesl  from  the  8d  of  Novem- 
ber, 1^1,  for  which  sum  plaintiA  pray  jodg- 
ment.   On  the  19th  of  September,  16iD3,  de> 
fendant  filed  Its  answer  to  aald  petition, 
containing  two  paragrapha.   The  Ant  pai»- 
graph,  baviog  been  withdrawn,  need  not  ba 
noticed.   The  second  paragraph  of  the  answer 
averred  In  substance  that  the  said  George  W. 
Wicks  dd  Co.  were  insolvent  at  the  time  of  th» 
execution  of  said  check,  and,  on  the  said  Sd  of 
November,  made  and  executed  a  general  deed 
of  assignment  for  the  benefit  of  their  crediton. 
and  ceased  to  carry  on  business,  and  have  ever 
since  been  wholly  insolvent;  that  the  fact  of 
said  insolvency  and  assignment  was  known  M 
the  2d  of  November,  1801,  to  the  plaintiffs  and 
to  the  defendant.   Said  answer  also  showed 
an  Indebtedness  of  Geoige  W.  Wicks  *  Go.  t» 
the  defendant  at  the  time  of  the  execution  of 
said  cbedE  of  more  than  $6,000.  no  part  of 
which,  however,  was  due  at  the  time  of  th* 
presenlationpf  said  check.    Defendant  furtlier 
alleged  that,  on  the  Sd  of  November,  before  It 
had  any  notice  of  the  existence  of  said  ehe^ 
or  before  same  wai  pieaaited.  It  determfawd 
to  and  did  exerdse  its  right  to  set  off  its  In* 
debtedness  to  said  Wicks  d;  Co.  by  reason  of 
their  deposit  with  it  against  the  said  debta  dn» 
from  WickB  &  Co.  to  it,  and  It  waa  claiming 
the  Bald  right  at  the  time  of  the  preaeBtatto 
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of  said  ebeck  to  it,  aod  has  ever  since  claimed 
■aid  rlgbt,  luid  equitable  right  of  set-off,  and 
nnlefis  it  it  allowed  to  exercise  same  it  will  lose 
its  said  debt,  ezceediog  |6,000;  and  tbat  the 
other  parties  to  said  Indebtedness  are  all  In- 
wlvent,  and  nothing  can  be  made  out  of  them, 
and  prays  that  the  cause  be  transferred  to 
equity.  A  demurrer  was  sustained  to  the  an- 
swer, and,  defendant  falling  to  plead  further, 
udgment  was  rendered  In  favor  of  plaintiffs 
or  tbe  amount  claimed,  and  to  reverse  that 
judgment  this  appeal  la  proeecnted. 

The  only  question  InroWed  is  the  right  of 
appellant  to  set  oft  the  indebtedness  of  Wicks 
ft  Co.  to  it  uaiost  tbe  amount  due  from  the 
appellant  to  its  depositor,  Wtcks  A  Co.  No 
otbCT  defense  Is  aaffldently  pleaded.  Counsel 
on  eaiJi  side  bare  cited  numerous  authorities, 
and  it  may  be  true  that  there  is  some  conflict 
of  authorities  In  different  states.  Appellant 
insists  that,  inasmuch  as  the  drawers  of  the 
check  were  and  still  are  Insolvent,  It  bad  a 
right  to  exercise  the  right  of  set-off,  although 
the  debts  owing  to  it  from  Wicks  &  Co.  were 
not  due  at  the  time  tbe  check  was  given  and 
payment  demanded,  and  refers  to  tbe  cases  of 
Mmttt^  Flour  Co.  v.  Merchants  Nat.  Bank, 
90  Ey.  9  L.  R.  A.  108.  and  Bank  v.  Jack- 
mm,  iO  Ky.  L.  Rep.  1061.  An  examination 
of  these  cases  will  show  that  tbe  contest  was 
between  the  assignee,  for  the  benefit  of  credi- 
tors of  Uie  depontors  and  the  bank.  An  as- 
signee for  ttie  benefit  of  creditors  occupies  no 
better  position  than  bis  assignor,  and  in  a  con- 
test between  such  assignee  and  a  bank  It  was 
held  that  the  bank  might  set  off  tbe  debt  due 
the  assignor  against  a  depositor  wltb  an  un- 
matured note  due  It  from  such  assignor,  but 
a  diftereot  rale  prevails  when  the  contest  is 
between  the  holder  of  a  depodtor's  check  aod 
the  bank  on  which  It  is  drawn.  In  tbe  case 
to  90  .Ej.  pagei  2S7  and  2S8, 9  L.  R  A.  109, 


relied  on  by  appellant,  the  following  language 
is  used:  "It  Is  contended,  bonever,  tnat  a 
bank  stands  In  a  different  attitude  from  a  mere 
individual,  because  its  depositor  would  have 
tbe  right  lo  check  out  his  deposits  at  any  time 

Ertor  to  tbe  assignment,  and  the  bank  would 
ave  no  right  to  refuse  it  upon  tbe  ground  that 
he  was  owing  it  upon  an  unmatur^  debt.  If 
this  be  so,  uid  It  doubtless  would  be  in  case 
checks  were  given  to  third  parties.— yet  we 
fail  to  see  how  It  can  affect  the  question  here.** 
It  thus  clearly  appears,  if  tbe  contest  had 
been  between  the  Iiolder  of  tbe  check  of  the 
Kentucky  Flour  Company  on  the  appellee 
bank,  the  court  would  have  adjudged  in  favor 
of  tbe  holder  of  tbe  check.  The  ease  of  Qra- 
Aam.v.  Til/ord,  1  Met.  (Ky.)  113  (not  referred 
to  by  couDsel),  seems  to  be  an  authority  in 
point  BgalDSt  appellant's  contention.  In  the 
case  tupra,  it  appears  that  McMurtry  held  an 
account  on  Graham,  and  assigned  tbe  same  to 
Tilford,  etc.,  who  brought  suit  tbereon.  Gra- 
ham answered  and  sought  to  set  off  the  ac- 
count with  an  unmatured  note  on  McMurtry, 
which  had  been  assigned  to  him  before  be  bad 
notice  of  the  assignment  by  McMurtryto  Til- 
ford,  etc,  of  the  account  on  him.  The  in- 
solvency of  McMurtry  was  admitted,  but  the 
court  held  that  Qrabam  could  not  set  off  the 
demand  against  him  with  the  note  he  held  on 
McMurtry  for  tbe  sole  reason  tbat  at  the  time 
he  bad  notice  of  the  asslgument  b7  KcUurtry 
of  tbe  account  to  Tilford,  eta.  the  note  h^ 
Graham,  held  on  McMurtry  had  not  matured, 
but  that,  if  tbe  contest  had  been  between  Grap 
ham  and  McMurtry,  the  set  off  would  have 
been  allowed.  Th6  law  of  tbls  state  Is  tbat  an 
unmatured  debt  cannot  be  set  off  against  a 
bona  fide  assignee  (or  value  of  a  demand  due 
from  the  defendant  to  tbe  assignor. 

ju^gmeai  ^  tha  court  Mow  is  tfitr^^ 
OjffnMdm 
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HOUSTON  &  TEXAS  CENTRAL  R.  CO., 
«. 

0.  Duke  CRAWFORD. 
(  -Tex,  ) 

1.  Ab  order  direetiiis  po— esaion  of  m, 
railroad  to  be  delivered  by  a  receiver 
to  a  pnmbaenr  sut>leot  to  the  parmeai  of 
snob  clalma  avainst  tbe  receiver  as  mar  be  eatatt- 
Ushed  tiefore  ttie  court  wblob  appointed  him, 
wlttalQ  a  reasonable  time,  does  not  make  the  pur. 
cbaeer  liable  tor  any  claims  tbat  are  not  thus  es- 
tablished In  tbe  court. 

S.  EarnlnifB  of  a  railroad  wbile  ope> 
rated  by  a  reoeiver  after  aale  ud 

NoEB^-Tbe  powa  to  slve  priority  to  operating 
expenses  of  a  nllroad  In  rsoelvenblp  over  a  mort- 
gagee's otadms  sgalnet  tt  has  become  too  well  set- 
tled for  dispute,  but  tbe  queettoo  Involved  in  the 
above  case  as  to  tbe  Uen  or  olatms  of  oredtton 
against  a  taltroad  In  tb»  bands  of  purchasers  after 
a  leeaiverli  disebBrge.  iMsed  on  Us  dlvetBlon  of  tbe 
earnings  seens  to  be  a  novel  <Hie. 

Am  to  the  power  of  a  reoeiver  of  a  purely  private 
eorpcwstlon,  as  dlattagntohed  from  a  railroad  com- 
pany, to  ereatc  liens  on  Its  property,  see  note  to 
Durnsr^  Loan  *  T.  On.  v.  Grape  Creak  Ooal  Oo.  (& 
a8.DLllUHIblt.A.n; 


eoDTeyance  are  subject  to  an  equiutile  Uen 
(or  clalma  arising  out  of  tbe  operation  of  tbe  road, 
and  a  diversion  tbraeof  by  the  reoeiver  to  better, 
ments  upon  tbe  property  irUlmRke  the  new  owner 
Uable  after  ttie  receiver's  discbarge  for  the 
amount  of  suob  earnings  to  prior  or^ltom  of  tbe 
railroad  company  whose  claims  have  not  been 
paid  by  tbe  reoeiver. 
8<  Failure  to  preaent  to  a  Haderal  eoori 
which  appointed  a  reeelTer  of  a  railroad 
company  a  claim  asalnst  bim,  does  not  preclude 
an  action  In  a  state  oourt  after  his  dlsoharge  to 
enforce  a  UaUll^  of  a  purobaser  of  the  rallmid 
fOr  a  debt  ■g"''^  the  old  oompanj. 

(Hayff.UOBj 

nUESTIONS  certified  by  the  Court  of  CItU 
Appeals,  First  Supreme  Judidal  District* 
for  tbe  opinion  of  the  Supreme  Court  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  the  neg- 
ligence of  a  receiver  while  in  possession  of 
property  wbicb  was  subsequently  transferred 
to  defendant.  Aiuwm  faearaiie  to  plaint^ 
returned. 

The  fcjlowlng  Is  a  copy  of  the  statement  and 
question  certified: 
T«  efts  Bv^m  <^urt: 

Tbe  appellee  brought  this  sdt  In  tte  dMrlol 
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court  of  Harris  coantv  on  March  S3,  1898, 

aialost  Charles  Dillinsbain  ai  recelTer  of  the 
oustOD  ft  Teias  Ueotral  Railroad  Company, 

to  recover  damages  for  injutiee  received  by  bim 
on  the  17tb  day  of  May,  1802,  while  In  the 
employ  of  the  defendant  09  a  Bwitchman  in  Ihe 
company's  awltcbyard  at  Housioo.  On  May 
25,  1693.  he  filed  a  nipplemeotal  petitioo 
walDBt  tbe  Houptoo  &  Texas  Central  Railroad 
<xtmpan^  and  alleged  that  aioce  tbe  filing  of 
the  original  petition  said  railroad  bad  pused 
out  of  uie  bands  of  said  receiver  and  was  in  the 
hands  of  tbe  company,  and  during  the  time 
tbe  railroad  was  tn  the  bands  of  the  receiver  a 
Terr  large  amount  of  its  earoings  chargeable 
with  ptatntiffs  claim  for  damages  bad,  under 
the  orders  of  tbe  court  in  which  the  receiver- 
ship  was  pending,  been  diverted  into  better- 
ments of  the  property,  and  that  tbe  defendant 
had  received  the  property  charged  with  a  lien 
-In  favor  of  plainliS  tor  his  damages,  and  reit- 
erating the  allegations  contained  in  his  original 
petition  be  prayed  for  Judgment  against  tbe 
•defendant  company. 

Dillingham  pleaded  bladtacbargeasrecdver 
OD  tbe  10th  day  of  April.  1898.  The  defend- 
ant company  pleaded  that  Frederick  P.  Olcott 
bad  become  tbe  purchaser  of  said  railroad  at  a 
«ale  thereof  by  a  decree  of  the  circuit  conrt  of 
tbe  United  States  for  tbe  eastern  district  of 
Texas  in  a  cause  therein  pending  and  In  which 
«ald  recelviersbip  was,  and  that  said  Olcott  and 
his  associates  organized  the  defendant  company 
August  1, 1889,  for  the  punNNe  of  owning  and 
operating  said  railroad,  wbffdi  sidd  Olcott  con- 
veyed to  the  defendant  company  on  April  1, 
1890,  and  which  was  tamed  over  to  tbe  defend* 
ant  company  by  the  receiver  by  order  of  said 
«ourt  on  April  10,  1893;  and  that  the  defend- 
ant received  said  railroad  freed  from  all  charges 
-except  a»provided  by  the  decree  of  said  court 
-directing  the  same  to  be  delivered  to  it;  and 
that  plaintiff's  claim  was  not  a  charge  thereon. 

On  trial  there  was  a  verdict  ana  judgment 
for  damages  against  tbe  company,  and  that 
«ppellee  take  nothing  by  his  suit  against  tbe 
receiver,  Charles Dillmgliam,  from  wbich  Judg- 
ment tbe  defendant,  the  Houston  &  Texas  Cen- 
tral Railroad  Comtnny,  has  appealed,  and  said 
■appeal  is  now  pending  in  this  court. 

At  a  regular  term  of  the  circuit  court  of  the 
United  States  la  and  for  the  eastern  district  of 
Texas,  at  Galveston,  in  consolidated  cause  No. 
198  in  equity  then  pending  In  said  court  enti- 
41ed  Nel  Ison  8.  EastoD  and  James  Rintoul, 
Trustees,  and  the  Fsrmer's  Loan  &  Trust  Com- 
pany, Trusiee.  w.  The  Houston  &  Texas  Cen- 
tral Railway  Company  et  al.,  which  was  a  suit 
to  foreclose  certain  mortgages  on  tbe  properties 
-of  the  defendant  company  and  wherein  recelv- 
«r8  had  been  appointed  and  were  in  charge  of 
and  operating  the  railroad  belonging  to  the 
-defendant,  tbe  said  circuit  conrt  rendered  a 
final  judgmeot  and  decree  of  foreclosure  on  the 
4th  day  of  May,  1888,  and  directed  the  sale  of 
the  Houston  &  Texas  Central  Railway  and  all 
-the  corporate  rights  and  franchises  of  said  rail- 
way company,  ad judgiog  that  the  purchaser  or 

Eurcbssers  of  said  property  at  such  sale  should 
old,  possess,  and  enjoy  tbe  same,  and  all  tbe 
fights,  privileges.  Immunities,  and  franchit>e9 
«pperiainlng  thereto,  as  fully  and  completely 
«s  the  Houston  &  Texas  Central  Railway  Com- 
38  L,  R  A. 


psny  then  held  or  enjoyed,  or  at  tbe  time  of 
the  making  of  tbe  mortgag^  or  at  the  reapcei- 
Ive  limes  of  msking  the  several  mortgages  la 
said  decree  forpclos»l,  held  and  enjoyed,  or 
or  was,  entitled  to  bold  and  enjoy,  the  same, 
and  further  directed  the  manner  fa  which  tba 
funds  arising  from  inch  sale  should  be  distrib- 
uted. 

The  sale  was  made  as  decreed  on  September 
8, 1888,  and  the  master  made  due  repwt  tbereof 
to  said  court  on  September  20, 1838,  showing  the 
sale  of  said  Houston  &  Texas  Central  Railroad 
to  Frederick  P.  Olcott.  On  December  4:.  1888. 
said  sale  was  confirmed  by  tbe  court,  aod  the 
master  commissioner  ordered  to  execute  a  deed 
tor  said  property. 

By  the  decree  of  said  court  rendered  opoa 
the  petition  of  F.  P.  Olcott.  the  purchaser  ct 
said  property,  on  December  24,  1880.  the  re- 
ceiver was  directed  to  deliver  to  said  pnrchaaer, 
or  bis  assigns,  tbe  property  aforesaid,  subject 
to  and  charged  with  the  obligations  and  UabU- 
ities.  contractual  or  resulting^  from  torts,  or 
otherwise  incurred  by  the  receiver  w  reoeiveia, 
as  the  same  should  be  fixed  and  detmnined  by 
said  court,  and  subject  to  tbe  right  which  the 
court  reserved  to  charge  upon  the  property,  or 
any  part  thereof,  tbe  payment  of  any  amount 
that  should  be  found  and  determined  by  the 
court  to  be  due  and  payable  by  reason  of  mter- 
vening  petitions  filed  in  said  cause  prior  to  tbe 
decree  of  foreclosure  rendered  May  4,  1888, 
and  entitled  to  priority  over  the  mortgage,  and 
tbe  bills  in  the  case  were  retained  for  the  pur^ 
pose  of  investigating  such  obligations,  liabllt* 
lies,  and  petitions,  and  for  such  other  purpoaee 
as  might  seem  needful. 

Suspensive  orders  were  made  In  said  cause 
by  said  court  preventing  the  delivery  of  said 
railroad  property  by  tbe  receiver  to  the  nid 
Olcott  pending  appeal  from  a  decree  of  the 
court  upon  the  intervention  of  Stephen  W. 
Carey  et  ai.  vt.  The  Houston  A  Texaa  Central 
Railway  Company  al..  which  orders  were 
afterwards  on  March  28,  1898,  vacated  and  set 
aside. 

By  a  decree,  of  said  court  entered  April  4, 
1898,  amending  its  decree  of  Deconber  M, 
1890,  and  finally  directing  tbe  reccivM  to  de- 
liver the  possession  of  all  of  said  property  to 
the  purchaser  or  his  assigns,  H  was  among 
other  things  ordered  as  follows: 

"It  la  further  ordered  that  all  claims  and 
demands  of  every  nature,  arising  out  of  the 
operation  and  managemMit  of  iSe  propertlea 
purchased  by  F.  P.  Olcott  et  the  sale  made  In 
the  above  entitled  cause,  pursuant  to  the  final 
decree  of  this  court  thereto.  In  respect  of  which 
any  Hen  upon  the  funds  derived  from  said 
sale,  or  upon  ninney  or  property  which  came 
to  the  hands  of  the  receiver  or  receivers,  or 
upon  tbe  property  sold  to  said  Olcoti,  is 
claimed,  whether  against  said  receiver  or  re- 
ceivers or  against  the  mortgagor  company 
herein,  shall  be  presented  aod  prosecuted  by 
Intervention  in  this  court  prior  to  the  first  day 
of  October,  1898;  and  all  such  claims  and  de> 
mands  as  may  not  be  presented  on  or  before 
the  date  last  mentioned  above,  by  Intervention 
as  afores^d,  shall  be  declared  stale,  and  shall 
not  be  a  charge  upon,  or  enforced  agalnat  the 

groperty  heran  ordered  to  hedelivmd  to  said 
iloott,  or  his  assigns,  or  said  funds  derived 


Digitized  by 


Google 


BounoH  A  T.  a  B.  Ca  T.  Cbawfobd. 


168 


from  raid  sale,  or  uid  moneyi  or  ptoperty 
wbtch  came  to  the  bands  of  the  receiTer  or 
receivers." 

This  decree  further  directed  that  notice  of 
«be  order  should  be  given  by  publisbiog  the 
-same  once  in  two  weeks  for  the  periml  of 
three  months  prior  to  the  first  day  of  October, 
1893,  in  the  "Houslon  Post"  and  Id  the  "Dal- 
las irlorniog  News,"  and  by  written  and 
iprinted  nolices  postcNl  publicl;  In  each  station- 
bouse  aloD^  the  line  of  said  railway.  The 
-surplos  earnings  and  Increfase  of  the  road  dur- 
ing the  receivership,  after  pacing  operating 
-expenses,  were  appropriated  to  the  improve- 
ment of  the  road,  and  exceeded  the  amount 
•dalmed  by  plaintiff  and  all  othw  claims  which 
«ccnied  during  the  receivership. 

On  April  10, 1898.  the  receiver  delivered  the 
property  to  the  purchasers,  who  legally  con- 
veyed and  delivered  the  nme  to  appellant,  the 
fiouston  A  Texas  Central  Bailroad  Company. 
«  corporation  which  had  been  duly  orgudaed 
under  the  laws  of  the  state  of  Texas. 

The  plainlifl  received  the  Injaries  alteged 
by  hfan  on  Hay  17, 1893,  while  he  was  in  the 
einployment  of  Receiver  DllliDgfaam. 

The  following  question  Is  certified  fbr  the 
decision  of  the  supreme  court: 

Did  the  appellant  receive  said  railroad  from 
the  receiver  freed  from  the  claim  of  tJbe  ap- 
pdker 

Me$tn.  Baker»  Botts,  Baker  A  Lovctt, 

for  appellant: 

The  decree  of  foreclosure,  under  which  the 
purchaser  acc[uired  the  property,  and  the  de- 
cree  confirming  the  sale  thereunder,  const!- 
tnted  the  measure  of  the  purchaser's  liability, 
«nd  be  cannot  be  burdened  with  any  of  the 
obllgaUons  of  the  old  company,  or  with  any 
of  the  costs  and  expenses  incurred  by  the  court 
In  the  adminlslratlon  of  the  property,  unless 
-cbaiged  therewith  by  the  terms  of  toe  decree 
under  which  he  bought.  The  conditions  stip- 
ulated la  the  decree  form  part  of  the  consid- 
eration of  the  purchase,  and  define  the  extent 
of  the  burdens  assumed  by  the  purchaser. 

Texat  AP.B.  Co.  v.  Johnaon.  161  U.  8.  81, 
«8  L.  ed.  81;  OleoU  v.  Rtadriek,  141  U.  8. 
M8,  85  L.  ed.  8S1;  Jemp  v.  Wahatk,  St.  L.  A 
P.  B.  Oo.  44  Fed.  Rep.  688;  Gluck  di  Becker. 
Receivers,  423. 

A  court  of  equity,  admlolsterlnR  property 
committed  to  lis  custody  pending  foreclosure 
of  mortgages  thereon  and  sale -thereof,  may 
lawfully  decree  that  the  purchaser  shall  take 
«uch  property  free  from  all  claims  except  such 
as  shall  be  established  In  said  court;  and  mav 
lawfully  prescribe  a  time  within  which  ail 
persons  having  claims  against  such  trust  fund, 
whether  by  reasou  of  the  obligations  of  the 
mortgagor,  or  by  reason  of  claims  against  the 
-couri's  receiver,  or  other  expenses  oradminis- 
tration,  ehall  file  their  claims  in  said  court, 
and  that  unless  so  filed  such  claims  shall  not 
be  entitled  to  participate  In  the  funds  realized 
from  such  sale,  and  shall  not  be  a  charge  up- 
on such  property  in  the  bands  of  the  pur- 
ehaser  or  his  anigns.  It  is  In  its  natare  a 
proceeding  in  rem;  and  upon  notice  of  such 
pnceedings  all  parties  are  bound  by  the  dis- 
position made  to  the  court  of  the  funds. 

Tesat  4bP,S,0t.  r.  JMnwA,  wwpra;  Ltad- 


HOe  Coal  Oo.  t.  MfOntty,  141  U.  8.  476,  86 
L.  ed.  624;  Qlnck  A  Becker,  Receivers,  p.  430; 
Pine  fAike  Iron  Oo.  t.  LaFayette  Oar  Workt, 
53  Fed.  Rep.  86a 

The  decrees  of  the  circuit  court  of  the 
United  States,  under  which  appellant  holds 
the  property,  were  legltlmaiely  and  properly 
made  by  that  court  in  tbe  exercise  of  full  ju- 
risdiction of  the  subject-matter,  and  appellee 
having  notice  thereof,  they  constitute  a  com- 
plete and  effectual  bar  to  any  action  by  him 
against  appellant  on  account  of  his  claim 
against  such  receiver. 

The  court  denied  tbe  appellant  the  title, 
right,  privilege,  and  imniunuy  claimed  by  it 
under  aafd  judgments  and  decrees. 

These  decrees  were  effectual  to  deliver  the 
property  to  tbe  purchaser  free  from  any  Ha- 
bililies  whatever  incurred  In  administration. 

Texat  di  P.  R.  Co.  v.  JohrMtn,  and  Jttvp  v. 
Wabcuih,  8t.  L.  d  P.  S.  Co.  mtpra;  Central 
Tnat  Co.  qf  Hew  York  v.  at.  Lovit,  A.  AT. 
R.Oo.Si  Fed.  Rep.  885. 

The  question  is  not  affected  tiie  Texas 
statute,  approved  April  8.  1887,  relAtlng  to 
receivers. 

Gen.  Laws  1887,  chap.  181,  p.  119;  FarOifee 
V.  Beeeher,  2  Tex.  Civ.  App.  29;  Kendall  v. 
Creighton,  64  U.  S.  28  How.  105,  16  L.  ed. 
42S;  Hyde  t.  Stow,  61  U.  a  20  How.  175.  16 
L.  ed.  876;  Paynt  T.  Beet,  74  U.  Si  7  WaU. 
426.  19  L.  ed.  200. 

Nor  is  the  question  affected  by  the  pro  vis- 
ions of  the  Texas  SUtutea  of  1887  (sees.  6, 14. 
15),  declaring,  in  effect,  that  the  earnings  of 
the  property,  while  in  the  custody  of  tbe  re- 
cover, shall  be  applied  first  to  the  payment  of 
coals  and  expenses  of  tbe  tecelvenhip,  Indod- 
Ing  all  llabtlttles  iocnrred  by  tbe  reoeiver,  etc 

Gen.  Laws  1887,  chap.  181^  p.  119;  B^n  v. 
Bayt,  62  Tex.  48. 

This  is  a  personal  judgment  against  the 
Houston  Texas  Central  Railroad  Company  for 
a  tort  which  the  proof  shows  that  compaoy 
did  not  commit;  and  it  falls  to  show  any  con- 
tractual relations  between  the  parties  out  of 
which  the  com[Miny*s  Itabilllies  could  grow; 
hence  It  Is  not  liable,  unless  made  so  17  ex- 
press statute. 

Farmen  Loan  db  T.  Oo.  v.  Central  RaUroad 
0^  louia,  7  Fed.  Rep.  587;  Davit  v.  Dwnain,  19 
Fed.  Rep.  477. 

When  property  la  in  tbe  custody  of  any 
court  for  administration  under  a  receivership, 
It  to  the  duty  of  all  persons  daimlng  to  be  in- 
terested.in  ft,  or  Its  earnings,  or  tbe  proceeds 
of  sale,  to  go  Into  that  court  and  set  up  their 
rights. 

Gentrat  Trurt  Co.  of  New  York  v.  Eaet  Ten- 
7ie$M,  V.  dta.B.  Oo.  80  Fed.  Rep.  895;  Mid- 
ler T.  Dowe,  94  n.  a  444,  S4  L.  ed.  807;  Brewn 
T.  Brown,  71  Tex.  Wl-.DHUngham  T.  Anthonji, 
8  L.  R  A.  684,  78  Tex.  47. 

Mr.  F*  F.  Cbewp  Sr.*  for  appellee. 

Brown,  J,^  delivered  the  opinion  of  the 

court: 

Tbe  circuit  court  of  tbe  United  States  for 
tbe  eastern  district  of  Texas,  slttiog  at  Galves- 
ton, placed  tbe  property  of  the  Houston  A 
Texas  Central  Bailroed  Companv  in  the  bands 
of  Charles  Dlllingham,  as  receiver,  who  took 
possession  of  and  operated  U  under  tbe  orden 
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of  that  court.  Od  the  4tb  day  of  May.  1688, 
the  said  court  foreclosed  mortj^j^a  upoa  said 
road,  and  ordered  th6  same  to  be  sold.  Od 
tbe  8tb  daj  of  September,  1888.  the  sale  vas 
made,  F.  r.  Olcott  befog  the  pnrchuer,  the 
■ale  was  coDfirmed  by  the  court,  December  4, 
1888,  and  the  master  vas  ordered  to  mahe 
deed  to  tbe  purchaser.  December  24,  1890, 
apoD  peittioD  of  tbe  purcbaser,  (Jlcott,  the  said 
coart  ordered  tbe  receiver  to  deliver  the  pos- 
KSBioii  of  tbe  property  to  him/*  sabject  to  and 
charKcd  with  the  obligaiioas  ud  liabilities, 
ooDtractoal  or  reBuliiag  from  torts,  or  other- 
wise, incurred  by  the  receiver  or  receivers,  as 
tbe  same  should  be  fixed  and  determined  by 
said  court,  and  subject  to  the  right  which  the 
court  reserved  to  charge  upon  tbe  property,  or 
any  part  Ibereof,  the  payment  of  aoy  amount 
that  should  be  found  and  determined  by  tbe 
court  to  be  due  and  payable  by  reason  of  In- 
lerventng  petitions  filed  In  said  cause  prior  to 
the  decree  of  foreclosure  rendered  Hay  4, 
1H88,  aiul  entitled  to  priority  over  the  mort- 
gage; and  the  bills  in  the  case  were  retained 
lor  the  purpose  of  investigating  such  obllga 
tions,  liabilities  and  petitions,  and  for  such 
other  parposes  as  mtghtseem  needfuL"  The 
execution  of  this  order  was  suspended  by  or- 
der of  the  court  during  the  pendency  of  an  ap- 
peal by  Carey  «f  al.  from  an  order  on  aa  inter- 
vention in  said  cause,  until  the  4tb  day  of 
April,  1893,  wbeo  a  final  order  was  made  for 
the  delivery  of  tbe  property  to  the  purchasers 
which  Isst  order  provided  that  "  all  claim, 
and  demands,  of  every  nature,  arising  out  of 
tbe  management  and  operation  of  the  proper- 
ties purchased  by  F.  P.  Olcott  at  the  sale 
made  In  the  above-entitled  cause  pursuant  to 
tbe  final  decree  of  this  court  therein.  In  re- 
spect to  which  any  lien  upon  the  funds  de- 
rived from  said  sale,  or  upon  money  or  prop- 
erty which  came  to  the  bands  of  tbe  receiver 
or  receivers,  or  upon  tbe  property  sold  to  said 
Oloott,  whether  against  tbe  reoelrer  or  re- 
ceivers, or  upon  the  property  sold  to  said 
Olcott,  is  claimed,  whether  sgainet  the  said 
receiver  or  receivers,  or  sgalnst  the  mortgage 
company,  sbsll  be  presented  and  prosecuted 
by  intervention  in  this  court  prior  to  (be  1st 
day  of  October,  18&8:  and  all  such  claims  and 
demands  as  may  not  be  presented  on  or  before 
the  dale  last  mentioned  above,  by  Interven- 
tion as  aioresaid,  shall  be  declared  stale, 
and  shall  not  be  a  charge  upon  or  enforced 
agaioBt  the  property  herein  ordered  to  be  de- 
livered to  said  Olcott  or  his  assigns,  or  said 
fuoda  derived  from  said  sale,  or  s^d  mon- 
eys derived  from  said  sale,  of  property 
which  came  to  the  hands  of  said  receiver'  or 
receivers."  On  tbe  10th  day  of  April,  1893, 
the  receiver  delivered  to  the  purchaser  the 
property,  who  conveyed  and  delivered  the 
same  to  tbe  defendant, a  corporation  organized 
under  the  laws  of  Texss.  March  22,  1893, 
Crawford  filed  a  suit  in  the  district  court  of 
Harris  county  against  Charles  Dillingham,  as 
recdver,  to  recover  damages  for  Injuries  al- 
leged to  hare  been  received  while  In  his  em- 
ploy as  receiver  of  tbe  Houston  &  Texas  Cen- 
tral Railroad,  Ibe  injuries  being  inflicted  on 
Ihel7lh  day  of  May,  1892,— aftertlicsaleto  Ol- 
cott, and  Its  confirmation,  but  before  delivery 
of  the  property.  After  the  delivei^  iA  the 
WURA.. 


property  to  the  Houston  &  Texas  Central  Rail- 
road Company,  Crawford  made  it  a  party  to 
the  suit,  alleging  that  it  had  purctaaaed  the 
road  ehaiiged  with  bis  claim,  and  tlm  the  re^ 
enon  ana  earnings  of  the  railroad  while  in  ifae 
bands  of  the  receiver  were  applied  to  tbe 
oiaking  of  permanent  Improvements  upon  the 
railroad.  It  is  not  stated  whether  the  receipts 
of  tbe  road  thus  invested  were  derived  from 
its  operation  after  the  sale,  or  before.  The 
statement  acoompanvlng  the  questioD  con- 
tains this  language:  ''Surplus  earnings  and  in- 
crease of  theroad  during  tbe  receivership,a^ 
paylnff  operating  expenses,  were  appropriated 
to  the  Improvement  of  the  road,  and  exceeded 
tbe  amount  claimed  by  the  plaintiff,  and  all 
other  claims  wblch  accrued  during  tbe  receir* 
ership."  We  presume  that  this  refers  to  » 
oeipts  before  as  well  as  after  tbe  sale. 

Question:  Did  the  appeUaot,  the  raOroad 
company,  receive  said  railroad  from  tbe  re- 
ceiver freed  from  the  claim  of  the  appelleeT 

Tfaree  questions  arise  out  of  tbe  foregoing 
statement,  necessary  to  be  considered  in  an- 
swering tbe  question  submitted:  Firsts  Is  tbe 
purehaser  liable  In  this  case,  under  the  orders 
of  the  United  Stales  circuit  conrtt  Second. 
Is  tbe  pnichaser  liable  to  the  plaintiff,  under 
tbe  facts,  independent  of  the  orders  of  tbe  ei^ 
cult  court?  Third.  If  the  purohaser  is  babb 
to  plaintiff.  Is  tbe  daim  barred  by  a  failure  to 
present  the  claim  to  the  United  Hatea  circoit 
court! 

Aa  a  general  rule,  the  purchaser  of  a  rail- 
road at  a  sale  made  under  an  order  of  the  court 
holding  tbe  custody  of  tbe  properly  by  a  re- 
ceiver lakes  the  property  free  from  clafau 
against  the  receiver  arising  out  of  the  opera- 
tion of  the  road;  hut  tbe  court  ordering  the 
sale  may  Impose  upon  the  purcbaser  liability 
for  such  debts,  as  a  part  of  tbe  consideration  of 
his  purchase.  Sicki  v.  International  A  Q.  Jf. 
JI.<^.  S3  Tex.  41;  Beach.  Receivers,  A 

fturobaser  under  such  order  can  only  be  fadd 
lable  according  to  its  terms.  In  this  case  the 
order  directing  that  possession  be  delivered  to 
tbe  purchsser  prescritwd  that  he  should  tske 
the  property  subject  to  the  payment  of  such 
claims  aralnst  the  receiver  as  might  be  estab- 
lished before  that  court  within  a  given  tinuk 
This  was  a  condition  of  Ual^lity,  and  the  pur- 
cbaser cannot  be  held  by  virtue  of  tbe  order 
alone,  except  for  the  claims  so  ascertsined 
and  allowed.  Oleott  v.  Ileadnek,  141  C.  9. 
548,  86  L.  ed.  851.  It  follows  that  tbe  pur- 
chaser csnnot  be  held  in  this  case  under  the 
orders  of  tbe  court,  tbe  plaintiff  not  having 

S resented  bis  claim  m  accordance  with  the  »■ 
ers  imposing  tbe  liability. 
Tbe  second  question  presents  greater  diS- 
cnlty.  We  have  carefully  examined  the  au- 
thorities, and  find  no  case  like  this,  nor  in  any 
text-book  a  discussion  of  the  question.  We 
roust  therefore  determine  it  upon  general  pris- 
ciples  applied  by  courts  of  equity  In  analogoss 
cases,  ^om  the  statement  It  appeara  that  tte 
sale  was  made  and  confirmed  In  1888.  and  In  tbe 
order  of  confirmation  the  master  b  directed 
to  make  deed  of  conveyance  to  tbe  purohsser. 
In  tbe  subsequent  orders  there  is  no  meotioa 
made  of  the  matter  of  making  a  deed,  froin 
which  we  conclude  that  tbe  deed  was  made  at 
the  time  of  confirmation.  In  pursuance  of  thit 
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order,  and  also  that  the  purchase  money  waa 
paid, — perhaps  arranged  as  s  credit  on  the 
mortgages,  which  vias  legitimate.  Bj/an  v. 
JBagi,  62  Tex.  fiO.  The  sale,  conflnnation, 
payment,  and  deed  clearly  placed  the  title  In 
the  purchaser;  and  the  court  thereafter,  in  oon- 
tinuing  the  property  in  the  hands  of  the  re~ 
«elrer,  held  it  as  the  property  of  the  purchaser. 
The  old  company  and  the  mortgagees,  under 
^bose  mortgage  the  foreclosure  was  bad,  no 
longer  bad  any  right  in  tbe  property.  Their 
rights  were  in  the  proceeds  of  sale.  When  a 
railroad  li  In  the  handi  of  ft  receiver  by  virtue 
of  orders  of  a  court  of  compelent  jurisdic- 
tion, the  claims  ailsiog  out  of  the  operation  of 
the  road  by  tbe  receiver,  whether  under  con- 
tract or  for  tort,  have  ricbt  to  payment  out  of 
tbe  revenue  accruing  from  the  operation  of 
the  road,  superior  to  tbe  lien  of  prior  mort- 
gages, or  other  debts,  and  in  case  the  funds 
arising  from  that  source  he  hy  the  receiver  io- 
vestea  In  permanent  and  valuable  improve- 
ments upon  the  property,  and  the  railroad  be, 
ivithout  sale,  returned  to  the  owner,  such 
owner  will  be  liable  for  all  such  claims  against 
tbe  receiver,  to  the  extent  of  tbe  funds  so  in- 
vested. Id.  42;  Texaa  Pae.  JR.  Co.  v.  Johnton, 
76  Tex.  421.  Tbe  plaintttT  was  entitled  to 
bave  tbe  earologs  of  the  road,  while  operated 
by  the  receiver  after  tbe  sale  and  conveyance 
to  the  defendant,  applied  to  the  satisfactfon  of 
his  claim;  and  this  fund  was  diverted  from  its 
proper  application,  the  payment  of  this  claim 
and  invested  In  betterments  upon  tbe  property 
of  the  defendant.  Tbe  improvenienia  made 
by  tbe  receiver  after  the  sale  to  Olcott,  and 
tbe  oonflrmatlon  of  tbat  sale,  added  to  tbe 
value  of  tbe  property,  over  and  above  what  it 
was  at  tbe  date  of  the  purchase.  All  improve- 
ments made  before  the  tale  were  included  io, 
and  paid  for  Id,  the  price  bid  by  Olcolt;  but 
•ubsequunt  ImprovemeDis  were  not  so  included, 
nnd  not  so  pdd  for  In'  blm.  Tbeae  improve- 
menlfl,  being  made  with  earnings  of  the  road 
under  the  management  of  tbe  receiver,  were 
tbcresultsof  a  diversion  of  that  fund  from  the 
payment  of  claims  against  that  recelver,whlcb 
claims  had  a  prior  equitable  lien  upon  tbat 
fund;  and  tbe  railrnad  tympany,  (be  defend- 
ant, having  received  the  benefit  of  tbat  fund. 
i»  liable  to  the  plaintiff,  to  tbe  extent  of  its  in- 
•  vestment  In  anch  betterments  after  Olcott's 
purcbase,  the  aame  as  If  it  had  been  tbe  origi- 
nal owner  of  the  property  which  bad  been 
turned  back  ander  the  order  oftbecourtwith- 
out  &  sale. 

Tbe  plaintiff  had  tbe  right  to  sue  the  re- 
ceiver io  the  state  courts,  under  tbe  act  of 
congress,  without  tbe  consent  of  the  circuit 
court  which  appointed  him,  which  Jni^ic* 
tloa  could  not  be  directly  or  indirectly 
taken  from  tbe  state  court  hy  the  United 
States  circuit  court  If  the  court  that  ap- 
pointed tbe  receiver  had  retained  jurisdiction 
of  tbe  property,  and  continued  its  receiver  un- 
til the  termination  of  tbe  suit  in  the  aute  court, 
the  judgmeotof  tbe  latter  must  have  been  en- 
forced by  the  former;  but  having  discbar^ 
Its  receiver,  and  turned  over  the  property  to 
the  purchaser,  Its  jurisdiction  ceased,  and  the 
state  court  bad  the  power  to  proceed  to  adju- 
dicate the  rights  of  the  parties  and  enforce  its 
own  judgment  accordli^  to  the  laws  of  Um 
S8I..R.A. 


See  aim  45  L.  R.  A.  204. 


state.  Texat  Pae,  S.  Co.  v.  JoAnvn.  76  Tex. 
421;  Id.  181  U.  8.  8I,88Ii.  ed.  81.  The  plain- 
tiff's chdm  was  not  affected  hy  a  failure  to  pr»- 
sent  it  to  the  court  which  appointed  the  r» 
ceiver. 

We  answer  tbe  question  submitted,  that,  un- 
der the  facts  stated,  the  d^endant  a  UtMe  U 
tlu  plaintiff  to  the  extent  that  improremenU 
irere  made  with  fundM  derived  from  the  opera- 
tion oftitt  road  after  the  title  vai  vetted  »»  (K- 
cott,  who  purchased  at  tbessle. 
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Dgeach  of  wMTSuit/  that  fha  liiwii  art 
hmA  never  bad  "beadaehea.  severe,  pro- 
tracted or  iroqueut,"  Is  ostabllBbed  by  proviof 
that  be  had  bad  frequent  alok  headaoticaformanj 
iLonths  prior  to  the  oootraot  at  Irregular  Inter- 
valB,  belnr  aooomiNUiletl  by  vomitings  and  pala 
iB  the  regloo  of  the  obeat  and  lartf air  from  six 
to  efgbteeD  boura,  altboug'h  tbeso  beadaches  did 
not  indleate  a  Ttoe  In  ble  oonstllullOD  orhaTeanr 
bearfng  (m  htt  fleneral  bealtb  or  oonUnuaaoe  ot 
Ufa. 

anneK  U«L) 

ERROR  to  tbe  Court  of  Civil  Appeals,  First 
Supreme  Judldal  District,  to  nview  a 
judgment  afSrming  a  judgment  of  the  Dtotrlct 
Court  for  Harris  County  In  favor  of  plaintUf 
in  an  action  brought  to  recover  tbe  amount  al- 
leged to  be  due  on  a  policy  of  life  Inauranoa 
HtiC&rted. 

Tbe  facts  soffldeDtly  appear  In  the  opioloo. 

Mr.  Oeorse  Ooldthwalte*  with 
Ewiny  A  ninfrt  for  plaintiff  In  error: 

Tbe  answers  of  the  assured  in  tbe  application 
for  insurance  having  been  incorporated  In  ttw 
policy  as  part  of  its  consideration,  the  literal 
truth  waa  warranted  and  tbe  policy  avoided  by 
their  falsity,  without  regard  to  the  materiality 
thereof  to  the  risk;  wherefore  upon  tbe  undis- 
puted evidence  that  assured  had  had  headaches 
contrary  to  his  warranty  in  tbat  particular,  the 
company  was  entitled  to  the  verdict  u  matter 
of  law. 

Equitable  L.  Atntr.  Soe.  of  the  United  State$ 
V.  Haxdwood,  7  L.  R  A.  217,  79  Tex.  8S8;  nt»- 
mavrice  v.  Mutual  L.  Int.  Co.  of  New  For*.  84 
Tex.  61:  May,  Ins.  g$  1G6.  800;  Mutual  L.  In*. 
Co.  ^  JTAS  fork  V.  HieheU  (Tex.)  84  &  W.  Rep. 
910. 

The  assured  did  not  oolv  warrant  tbat  he  had 
not  been  an  habitual  drinker  of  iotoxicanti^ 
but  that,  according  to  bis  conduct,  action,  or 
habit  In  the  past,  he  had  never  drank  at  all 
Thia  is  tbe  natural  and  obvious  meaning  of  the 
language,  made  manifest  from  the  contest,  and 
it  was  overwhelmingly  shown  to  be  false. 


NOTS,— For  other  csms  somewbat  Rtmllar  to  tbe 
above,  Me  Wlitte  v.  ProvMeuoe  Sav.  L.  Awur.  800, 
of  New  rorlcplUsj»LiILA.WI:  Mutual  Ben.  Zti 
Ins.  Oa  V.  Robiscm  (a  a  A  pp.  8ch  C.1 8S  U  R.  A.  V8| 
Hannfaoturen'  Aoa  Indemnity  Oo.  v,  Dorgaa  (Q 
a  App.  Ah  OJ  f>  Ik  B.  A  OOl 
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Mutual  L.  Int.  Co.  of  New  Tork  r.  NiehoU, 
mtpra;  Mutual  L.  Ina.  Co.  ofNewTork  y.  TiU- 
man,  84  Ter.  85;  EqvitaUe  L.  Amir.  8oc  of 
United  Stata  v.  Eazelwood,  mtpra;  May,  los. 
§800. 

While  It  may  be  true  (bat  occasional  iodol- 
gence  is  not  babltaal  drinking,  yet  the  charge 
was  erroaeoas  and  mfsleadfoa;;  It  was  not  ap- 
plicable to  the  issue  tendered  by  the  answer, 
or  the  case  made  by  the  evidence. 

Western  U.  Teleg.  Co,  v.  Ken^ora,  TJ  Tex. 
267;  W^/mr  Srot.  t.  Biering,  78  Tel.  89;  Qid 
ding*  T.  Baker,  80  Tex.  808;  Comminge  t.  8te- 
•mwff,  76Tex  MB;  ifouttm  4  T.  A  &  (h.  t. 
JiAfor,  6S  Tex.  970.  ' 

The  first  cardinal  rule  as  to  constnictlon  of 
contracts  is  to  ascertain  the  intent;  the  second 
la  to  appiT  to  words  their  "ordinary  and  popu- 
lar meaning"  in  arriving  at  the  intent;  the 
third  is  to  arrive  at  the  intent  from  the  whole 
of  the  agreement. 

Lawson,  Cont.  886-889. 

The  inaurance  contract  is  no  exception;  the 
competency  of  the  parlies  to  make  the  truth 
of  the  statements  by  the  assured  a  warranty  is 
established  by  the  concensus  of  authority,  and 
Is  not  to  be  doubled.  Tbe  efiFect  of  the  war- 
ranty is  not  an  open  question  in  this  court. 

Eguitabte  L.  Auur.  !$oc.  <ff  United  State$  v. 
Etadwtod,  7  L.  R.  A.  75  Tez.  845;  May, 
Ins,  S  800. 

The  question  propoundeil  was  ipedflc,  un- 
ambiguous, and  falsely  answered  bytbeuncon- 
troverted  evidence. 

ProHdenee  L.  AMtur.  8oe.  v.  Sentlinger,  68 
Ark.  628;  Mutual  h.  Int.  Co.  of  New  fork  t. 
Arh^  (Ariz.)  88  Ins.  L.  J.  606;  Standard  L. 
A  Aee.  Int.  Co.  v.  Martin,  188  Ind.  876. 

Meeiirt.  Baker,  Botta*  Baker  4b  Lovett, 
for  defendant  in  error: 

Questions  In  the  application  for  life  insur- 
ance, and  answers  thereto,  as  to  whether  the 
applicant  ever  bad  "headaches,  severe,  pro- 
tracted or  frequent,"  and  as  to  the  "particulars 
of  any  Illness,  the  date,. duration,  and  remafn- 
fng  uTects  thereof,"  and  as  to  whether  the 
ai^llcant  is  In  "perfect  health,  and  so  far  as  be 
knows  or  believes,"  have  reference  only  to  such 
diseases  or  ailments  as  Indicate  a  vice  In  tbe 
oonalltutlon,  or  are  so  serious  as  to  have  some 
bearing  upon  Uie  general  health  and  the  con- 
tinuance of  life,  or  such  as  according  to  com- 
mon understanding  would  be  lermra  a  "dis- 
ease," and  not  1o  a  mere  aOment  or  illnem  not 
iA  a  character  to  indicate  a  vice  tn  the  consti- 
tution, or  80  serious  as  to  have  some  bearing 
upon  general  health  or  continuance  of  life,  such 
as  to  common  onderatandlng  would  be  called 
"disease." 

Cook,  Life  Ins.  Jig  27,  38;  Conneetieut  Mut. 
L.  Int.  Co.  T.  Union  Trutt  Co.  cf  Neu  York. 
113  U.  S.  250,  28  L.  ed.  708;  Knickerbocker  L. 
Im.  Co.  V.  Tr^z.  104  U.  8.  197,  26  L.  ed.  708; 
Peacock  T.  NewYork  L.  Int.  Ci>.  20  N.  Y.  298; 
Gr'attan  v.  Metropolitan  L.  Int.  Co.  92  N.  T. 
274;  CuOiman  f.Onited  Statet  L.  Int.  Co.  70 
N.  Y.  72. 

Courts  look  wUh  disfavor  upon  forfeitures, 
and  will  construe  all  the  condtilons  of  the  con- 
tract and  the  obli^iiona  Imposed,  liberally  io 
favor  of  the  insured,  and  strictly  against  the 
Insurer. 

JSguHablt  L.  Attur.  Boe.  of  United  Statet  r. 
flf)  T,.  n.  A. 


Batelwood.  7  L.  R.  A.  317.  76  Ttot.  888;  Aim- 
bama  CMd  L.  Int.  Co.  y.  Johnston,  80  Ala.  407. 
60  Am.  Rep.  112;  Snyder  t.  Ikarman  Bu.  A 
Loan  Co.  18  Wend.  92. 

The  questions  and  answers  in  the  application. 
In  reference  to  drinking  wines,  spirits,  or  nuUt 
Hquor«,  have  no  reference  to  a  ainsle  or  Inci- 
dental use  of  sucb  Intoxicants;  ana  tlie  qnee- 
tlons  and  answers  In  the  application  In  refer- 
ence to  former  habit  of  drinking  wine,  spfrita, 
or  malt  liquors  have  reference  to  formal  bablli- 
ual  drinUng  thereof,  and  not  to  occasional 
drinking  thereof,  oor  to  oocasiooal  exceaeivw 
indulgence  and  IntozIcatlMi,  prorlded  soc^ 
former  drinking  was  not  "habitual"  in  tbe  ci^ 
dlosry  meaning  of  that  term. 

Cook,  Life  Ins.  %  86;  Sniekerbodter  L.  /hm. 
Co.  of  NewYork  v.  Fotey.  106  U.  B.  850,  26  Lu 
ed.  1U55;  Ibae^am  w.  Seui  York  State  Mut. 
Ben.  Atto.  120  N.  Y.  287;  ranValkenburffA  t. 
American  Prnvlar  L.  Int.  Oo.  70  N.  T.  006; 
J<^n  Bancoek  Mut.  L.  Int.  Co.  t.  Dub,  6fr 
Ind.  6. 

A  statement  that  the  applicant  Is  In  "good 
health"  may  be  regarded  as  equivalent  to  a 
statement  that  he  is  free  from  dinease.  But 
even  regarded  as  a  warrant,  sucb  a  statement 
is  not  falsified  by  proof  of  tbe  existence  of  a 
mere  temporary  ailment,  unless  it  he  such  aa  t» 
Indicate  a  tIob  In  tbe  oonstitntion,  v  be  a» 
serious  as  to  have  aome  bearing  niNm  tbe  geo- 
eral  health  and  the  contlnuanoeof  11fa,or  aacb 
aa,  according  to  common  undentandhig,  would 
be  called  a  disease. 

Cook.  Life  Ina.  ^  87,  28;  Kniekerioetm-  L. 
Int.  Oo.  V.  Trefz,  104  U.  8.  197,  26  L.  ed.  708; 
Connecticut  Mut.  L.  /an  Oo.  t.  C7tttMi  TVncT 
Co.  of  NewYork,  113  U.  8.  350.  38  L.  ed.  708; 
Qoucher  v.  Norlhu>ettem  Traveliiig  Men't  Atm. 
20  Fed.  Rep.  69Q;  Qrattan  v.  Metropolitan  L. 
Int.  Co.  93  Y.  274,  44  Am.  Rep.  872^_£^M<r 
V.  Guardian  Mut.  L  Int.  Co.  68  N.  Y.  603; 
Qalirraith  v.  Arlington  Mut.  L.  Int.  Oo.  Id 
Bush,  39;  lUinoit  Matont  Ben.  Soe.  t.  Winthrap, 
85  in.  687;  Peacock  T.  NewYork  L.Int.Oo.» 
N.  Y.  398:  Outkman  r.  United  Statet  L.  In*. 
Cb.  70N.Y.  73. 

Tbe  truth  of  statements  by  the  insured  aa  to 
bis  use  of  intoxicating  liquors  la,  geoerallj 
speaking,  one  of  fact.  But  the  expression*- 
lued  in  this  connection  have  to  some  extent  re- 
ceived Judidal  construction.  Thus*  a  atat»^, 
ment  bv  the  insured  that  his  baUta  are  tem- 
perate 11  declared  not  to  Imply  total  abstinence;, 
and  so  a  statement  that  be  never  uses  intoxicat- 
ing llqoort  Is  not  falrifled  1^  proof  of  a  dngla- 
or  incldenta]  use,  tbe  expremon  having  refer- 
ence to  a  customary  and  habitual  use; 

Cook,  Life  Ins.  §  86;  Knickerbocker  L.  Int. 
Co.  of  NaaYerk  t.  Ft^,  105  U.  8.  800,  86  L. 
ed.  1055;  Norlhttettern  Mut.  h.  Int.  Oo.  t.  Jfiis- 
kegon  Nat.  Bank,  123  U.  8. 601.  80  Led.  1100;. 
Van  Valkenburffh  v.  American  Popular  L.  Int. 
a>.  70  N.  Y.  606;  Meaeham  v.  NewYork  Slate 
Mut.  Ben.  Aeto.  120  N.  Y.  287;  JoKn  RaneoA 
Mut.  L.  ln\  Co.  T.  iWy,  66  Ind.  6;  .^Staa  L. 
Int.  Co.  T.  Ward,  140  U.  8. 76.  85  L.  ed.  Vn. 

AlezMider,  Spedai  Judgt,  dellTerad  the- 

opinlon  of  the  court: 

This  was  a  suit  bv  Elicabeth  E.  Slmpaoa 
against  the  plalntlfl  In  error,  to  recover  oa  a 
life  insurance  policy  Insuring  the  lifa  ot  her 
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husband,  William  Simpflon,  Id  the  district 
eoart  ot  Harris  county,  in  which  she  recov- 
ered judgment  on  a  trial  before  a  jury,  which 
vaa,  on  appeal,  a£9rmed  by  the  court  of  civil 
appeals ;  and  on  application  of  the  Inauranoe 
company,  a  writ  of  error  has  been  grant- 
ed.  The  insurance  company  defended  on  the 
ground,  among  others,  that  there  was  a  breach 
of  the  tramntiea  made  by  the  •ssuied  on  the 
faith  of  which  the  policy  waa  issued,  and 
that  tt  was  thereby  avoided.  The  record  dis- 
closes that,  preliminary  to  the  insurance,  and 
aa  a  baaia  thereof,  inquiry  was  made  of  the 
applicant  for  insurance,  as  follows:  "Have 
you  ever  had  any  of  the  following  diseasesT" 
Then  follow  Inqnlrlea  as  to  »  variety  of  ail- 
menti,  some  of  which  an  universally  known 
to  he  fatal,  or  likely  to  affect  the  duration 
0^  lifto,  such  as  "consumption,"  "spittibg 
or  coughing  of  blood,"  "paralysis,"  "apo- 
plexy,* and  "disease  of  the  heart."  There 
are,  also,  luquirles  made  as  to  certain  other 
pbvslcal  dlBabllitfe^  not  necessarily  or  prob- 
ably coming  within  the  category  above 
mentioned,  sacfa  ss  "frequent  or  difficult 
urination,"  "dlxzlness,"  "palpitation  of  the 
heart,"  "shortness  of  breath,"  "headaches, 
■erere,  protracted,  or  frequent. "  To  the  in- 
qulrr  as  to  the  last-mentioned,  the  assured 
answered :  "  No.  * 

It  la  conceded  that  the  answers  were  war* 
nnties.  and,  tf  untme,  that  the  policy  was 
avoided,  without  reference  to  their  materi- 
ality as  to  the  risk.  The  evidence  shows 
that  for  many  months  prior  to  the  contract, 
at  Irregular  intervals,  but  frequently,  the  as- 
sured had  what  Is  designated  In  the  evidence 
as  sick  headache ;  that  it  was  severe,  accom- 
panied by  vomitings,  and  a  pain  in  the  regltm 
of  the  chest,  which  disability  continued  from 
•ix  to  eighteen  hoora,  but  after  sleep,  which 
followed  the  vomitings,  a  normal  condition 
existed.  It  also  appears  that  all  of  these 
spells  were  preceded  by  excessive  work  and 
fatigue,  and  lossof  sleep,  which  are  assigned 
by  the  witness,  plalntift  below,  as  the  cause 
thereof,  and  It  sufficiently  appears  that  the 
■amred  was  otherwise  a  man  of  robust  health. 

The  district  oonrt  charged  the  Jury  to  find 
for  plaintiff,  "unless  ...  we  assured, 
in  his  application  and  examination,  upon 
which  the  policy  was  issued,  touching  his 
drinking  wine,  spirituous  and  malt  liquors, 
Kud  to  what  extent,  and  his  former  habit  of 
drinking  wines,  spiritnoua  and  ipalt  Ilqaors, 
answered  falsely,  or  unless  they  believed  that 
in  such  application,  touching  whether  as- 
mred  ever  bad  diseases,  such  as  headaches, 
severe,  protracted,  or  frequent,  and  the  par- 
ticulars and  duration  of  same,  and  as  to  his 
being  in  perfect  health,  the  Raid  assured  an- 
swered falsely,  in  which  case  you  .will  find 
for  defendant.  But  you  are  charged  that 
temporary  lllnns  of  assured,  in  the  course  of 
eveiTday  life,  brought  on  by  excessive  exer- 
cise or  overwork.  Is  not  embraced  in  said  ap- 
plication, nor  Is  an  occasional  drink  of 
spirituous,  vinous,  or  malt  liquor  embraced 
In  the  said  application;  but  the  aiiBwers  in 
said  application  have  reference  to  such  dls- 
saaea  ailments  as  indicate  a  vice  in  the 
OMistltutim,  or  are  so  serious  as  to  have  some 
bearing  aa  die  teneral  health,  and  sach  a% 
tSUKA. 


according  to  general  understanding,  would 
be  called  a  disease.  And  you  are  charged 
tbat  the  questions  and  answers,  respecting  the 
drinking  of  spirituous,  vinous,  or  malt 
liquors  by  sssured,  and  former  habits,  men- 
tioned In  said  appHcntlon,  have  no  reference 
to  an  occasional  drink  taken,  nor  to  oc- 
casional Indulgences,  unless  such  drinking 
was  habitual."^  This  charge  Is  approved  by 
the  court  of  olvll  appeals  as  a  correct  exposi- 
tion of  the  law  of  the  case.  There  is  no  com- 
plaint In  the  application  for  writ  of  error 
that  this  charge  la  on  the  weight  of  the  evi- 
dence. 

It  is  not  deemed  necessary  to  set  out  the 
charges  requested  aod  refused,  or  the  assign- 
ments of  error  complaining  of  the  charge  and 
the  refusal  of  charges.  They  are  sufficient 
to  require  a  determination  as  to  whether  there 
waa  material  error  In  the  Instructions  of  the 
courL  Juttiet  Ramsey  and  the  writer  agree 
that  the  part  of  the  charge  which  instructs 
the  jury  that  the  answers  of  the  assured  have 
reference  to  such  diseases  or  ailments  as  In- 
dicate a  vice  in  the  constitution,  mr  are  so 
serious  ss  to  have  some  bearing  on  the  general 
health  and  on  Uie  continuance  of  life,  was  a 
material  error,  prejudicial  to  defendant,  for 
which  the  judgment  of  the  court  of  civil 
appeals  should  be  reversed.  We  are  not  un- 
mindful of  the  well -recognized  rules  aa  to 
the  construction  of  contracts  of  insurance. — 
that  forfeitursa  are  not  favored,  and  that 
generally.  In  cases  where  there  la  doubt 
or  ambiguity,  that  construction  should  be 
adopted  most  favorable  to  the  assured,— the 
reasons  for  which  are  obvious,  and  need 
not  be  recounted.  On  the  other  hand,  when 
the  language  of  contracting  parties  Is  plain 
and  unambTguoua,  and  there  la  no  reason  for 
misunderstanding  the  purport  thereof,  effect 
must  be  given  tolt,  enlarged  w  limited  only 
by  the  nature  of  the  subject  to  which  It  is 
applied.  Said  the  United  States  Supreme 
Court,  speaking  by  Jiutiee  Jackson,  In  the 
case  of  Imperial  F.  Int.  Go.  of  London  Eng. 
V.  Obos  Gmtnty,  161  U.  S.  463.  88  ed.  m. 
"It  is  settled  by  this  court  thst  when  an  in- 
snranoe  contract  la  so  drawn  aa  to  be  ambigu- 
ous, as  to  require  interpretation  or  to  be  fairly 
susceptible  of  two  different  constructions, 
.  .  ,  that  construction  will  be  adopted 
which  Is  most  favorable  to  the  assured.  But 
tbe  rale  is  equally  well  settled  that  contracts 
of  insurance,  lllu  other  contracts,  an  to  be 
construed  according  to  the  sense  and  meaning 
of  the  terms  which  tbe  psrties  have  used,  ajd 
If  they  are  clear  and  unambiguous,  their 
terms  sre  to  be  taken  and  understood  in  their 
plain,  ordinary  and  popular  sense. "  As  said 
by  the  court  of  appeals  of  New  York  {Maxk 
V.  Boehett^  German  Int.  C».  nf  Boehmt^r,  Jt. 
r.  106  N.  Y.  560) ,  as  quoted  by  Judge  Jack- 
son :  "It  tends  to  bring  the  law  itself  into 
disrepute  when,  by  astute  and  subtile  dis- 
tinctions, a  plain  case  is  attempted  to  be 
taken  without  the  operation  of  a  clear,  rea- 
sonable, and  material  obligation  of  the  con- 
tract." 

The  charse  of  the  court  and  the  opinion  of 
the  court  of  civil  appeals  virtually  assume 
that,  because  the  Inquiry  is  about  diseana. 
it  la  neoeasarily  ana  always  about  dlseaiei 
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which  either  ladlcate  a  vice  In  the  coostltu- 
tion,  or  are  so  serious  as  to  have  some  bear- 
iDg  on  the  geaersl  health  and  on  the  cou- 
tiouance  of  life;  and  this,  notwithBtaodinK 
the  epeclflc  loquirles  may  be  aB  to  pbjsical 
disabilities  or  ailmenta  which,  according  to 
cominOD  understanding,  are  diseases,  but 
which,  aeTertlielesa,  are  not  understood  to 
Indicate  the  conditions  enumerated  in  the 
charge.  Thia  seems  to  reverse  a  common  rule 
of  the  oouatractlon  of  language.  If  It  be 
true  ^at  when  an  Inquiry  about  diseases  Is 
made,  It  means  only  sucb  as  are  mentioned 
Is  the  charge,  notwithstanding  the  speeiQc 
Inquiries  are  about  ailments  not  usually  In- 
dicating such  conditions,  the  well-estab- 
lished alstlnctioDB  between  warranties  and 
repie&entatlons  would  be  uaelesa,  for  then 
there  would  be  a  breach  of  wuranty  only 
when  the  matter  warranted  was  both  false 
and  material  to  the  risk.  The  word  "disease" 
may  include,  and  la  often  used  to  designate, 
ailments  more  or  less  trivial.  Medical 
science,  as  expounded  by  its  experts,  baa 
not  definitely  determined  all  of  the  physical 
aliments  which  indicate  a  rice  In  the  consti- 
tution, or  haT6  a  direct  tendency  to  shorten 
life.  Through  abundant  caution  the  In- 
surance company  may,  If  It  elects.  Inquire 
about  auT  ailment,  and  take  a  warrantv  con- 
cerning It,  lest  it  might  affect  the  risK,  al- 
though It  cannot  be  known  that  it  will. 

The  length  of  this  opinion  precludes  more 
than  a  brief  reference  to  some  of  the  cases 
cited  by  defendant  In  error  and  discussed  by 
the  court  below.  In  the  Cuahman  Oaae,  iO 
N.  Y.  78,  from  the  opinion  Id  which  the 
language  of  the  charge  under  discussion 
seems  to  have  been  copied.  It  Is  noticeable 
that  the  court  says  that "  it  must  be  general  ly 
true  that  before  an  ailment  can  be  called  a 
disease,  it  must  be"  sooh  as  is  Indicated  in 
the  language  of  the  charge.  The  case  was 
one  upon  conflicting  evidence  as  to  whether 
assured  had  ever  bad  disease  of  the  liver,  or 
any  serious  disease,  and  it  was  decided  that 
the  defendant  was  not  entitled  to  have  a 
nonsuit  entered,  and  that  whether  there  were 
such  diseases  was  properly  submitted  to  the 

iury,  and  this  Is  ail  that  the  case  decides, 
n  the  case  of  Knickerbocker  L.  In*.  Co.  y. 
Trep,  104  U.  8.  m.  26  L.  ed.  708,  the  as- 
sured, to  ouestions  about  various  diseases, 
answered,  ^  Never  sick, "  and  it  dlstiuctl  v  ap  ■ 

Sears  that  he  was  never  sick  of  any  of  the 
Iseases  Inquired  about,  and,  notwithstand- 
ing an  apparent  disclaimer  by  the  court,  the 
case  obviously  was  In  part  determined  upon 
the  fact  that  the  assured  was  a  foreigner,  un- 
familiar with  the  English  language.  In  Con- 
necticut Mut.  L.  Int.  Co.  T.  Union  Tnut  Co. 
o)  New  r&rh,  113  U.  8.  250,  28  L.  ed.  708. 
the  inquiry  was  about  an  affection  of  the 
liver,  and  we  think  it  is  distinguishable  from 
an  inquiry  about  "headaches,  severe,  fre- 
quent, orprotraf^tcd."  To  avoid  misconstruc- 
tion, we  state  that  we  do  not  think,  If  the 
disability  inquired  about  was  not  Inherent^ 
98  L.  aA. 


but  was  produced  by  extraordinary  condl- 
tions,  such  as  those  described  In  the  record, 
that  the  answer  to  the  question  should  bo 
held  untrue. 

Fw  the  purpose  which  will  appear,  we 
state  that  the  following  further  inqulriea 
were  made  of  the  assi^ed,  to  which  hia 
answer  follows :  "  Do  you  ever  drink  wines, 
spirits,  or  malt  liquors?  No.  To  what  ex- 
tent? Not  at  all.  Former  habit  of  drinktoe 
wine,  spirita,  or  malt  Itquorsf  Not  at  all.* 
Juttiee  Itamaey  desires  it  stated  that.  In  hia 
opinion,  that  part  of  the  charge  which  in- 
structs the  jury  that  an  occasional  drink 
of  liquor  is  not  embraced  in  the  application, 
and  the  questions  and  answers  havo  no  ref- 
erence to  an  occasional  Indulgence,  anleaa 
such  drinking  was  habitual,  was  material 
^ror,  for  which  the  Judgment  sboald  be 
reTersed.  He  holds  that  the  qoestions  masi 
be  considered  together,  and  that  the  obriooa 
purpose  of  the  questions  was  to  ascertain 
whether  the  assured,  at  the  time,  or  in  Um 
past,  had  t)een  addicted  to  the  use  of  in- 
toxicating llduors,  and  the  extent  thereof 
and  that  uie  diarge  precluded  the  ]ury  fttHn 
giving  proper  consideration  to  the  evidenca 
about  the  drinking  of  the  assured,  and  that 
the  meaning  of  these  questions  and  answers 
should  have  been  submitted  to  the  jury,  un- 
restrained by  these  limitations  in  the  cbarge. 
The  writer  is  of  the  opinion  that,  slnoe  th« 
question  of  former  habit  was  properly  sub- 
mitted, and  since  there  was  no  eridenoe  of 
the  falsity  of  the  answers  to  Uie  flrat  two 
questions,  If  there  was  error  In  ttila  part  of 
the  charge.  It  was  harmless. 

It  Is  not  believed  that  the  other  complaints 
of  error  are  well  founded,  nw  ti  it  considered 
necessary  to  discuss  them. 

For  the  error  firwt  indicated^  the  Jndgment 
(he  Court  of  Civil  AppeaU  i»  menei,  and  the 
cause  is  remanded. 

Hume,  Speeiai  (^irf  Juttiee,  dissenting: 
I  am  of  opinion  that  this  case  was  properly 
determined  by  the  court  of  civil  appeala. 
Conceding  all  that  is  claimed  as  to  the  dis- 
tinctive force  of  a  warranty,  it  is  still  true 
that  the  situation  and  purposes  of  parties  to 
It  must  be  considered,  just  as  Uiey  are  in 
cases  of  contracts  In  other  forms. 

The  purpose  of  a  life  insurance  company 
is  to  secure  risks  on  sound  liTes.  It  is  in- 
terested In  knowing  that  the  applicant  for 
insurance  is  not  affected  with  Infirmities  that 
will  hasten  the  event  against  which  it  in- 
sures. 

It  inquires  about  his  "diseases."  I  think 
that  according  to  common  understanding  a 
disease  Is  an  affection  that  t^es  hold  of  Its 
victim,  abides  with  him,  impairs  or  men- 
inces  his  functional  vitality  and  lessens  the 
probabilities  of  the  avenute  dnratlcm  of  his 
fife. 

The  charge  upon  which  the  case  la  levsned 
seems  to  me  to  m  warranted  by  the  evldenoe 
upon  both  points  named  in  the  (^intaa. 
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meettoM  4914,  4916.  and  4918  of  tbe 
BovlMd  Btetntafl.  M>  fhr  M  they  m- 
tborisa  the  probate  court  to  declare 
ft  tanipike  road  abandoned  and  va- 
«ated  M  R  toll  road,  and  thereby  to  become  a 
free  road,  without  the  InterventloD  of  a  jury,  or 
tbe  light  of  appeal,  wberebyauoh  ]ut7  ooaldbe 
had  to  detertnloe  whether  the  road,  or  a  part 
thereof,  has  been  out  of  repair  for  tbe  precedinir 
«iz  monthfl.  within  the  atatutory  meaDins,  are 
In  ooDfilot  with:  0)  Section  8.  article  1.  of  the 
OunstltutkPD:  'rrbe  right  of  trial  by  jury  shall  he 
inrlolate."  (Z)  Section  16,  article  1.  of  the  Con. 
•Ututloii:  "Brery  penon,  for  an  Injury  done 
blm  In  his  hmd  and  goods,  shall  haye  remedy  by 
4n0  course  of  law.**  (S)  OSie  provlsloa  In  seotloo 
L  article  14.  of  the  Atnendmenti  of  the  Cmstttn- 
tten  of  tbe  United  States,  that  no  person  ahall  be 
4qvlVBd  of  pnqpwiT  wltboutdue  process  of  law. 

(OoMber  0,1808.) 

ERROR  to  tbe  Circuit  Coart  for  HoddDg 
CouDty  to  review  a  judgment  declaring 
tbat  defendant's  toll  road  bad  been  vacated 
and  abandoned.  Rererstd. 
Tbe  facts  are  stated  In  the  opinion. 
Me»»T8.  Weldy  A  Bnerhane  and  O.  W. 
H.  Wrig»ht.  for  plaintiff  In  error: 

Sectioos  4914-4918,  Revised  Statutes,  are 
QDConslitutional,  under  the  provisions  of  arti- 
cle 1,  ConstltutioD  of  1851,  8  6:  "Tbe  right 
of  trial  by  jury  ahall  be  inTloIate." 

W(yrk  V.  State,  2  Ohio  St.  297,  59  Am.  Dec, 
671;  Miller  v.  State.  8  Ohio  St.  488;  Norton  v. 
McLeary,  8  Ohio  St.  205;  Eeekner  v.  Warner, 
23  Ohio  SL  275;  Anderson  v.  MeKinney,  24 
Ohio  St.  471;  Butt  v.  Qrun,  29  Ohio  St.  671; 
Fretert  v.  Finfroek,  81  ObloSL  620;  UoueU  v. 
JW,  19  Ohio  St.  556. 

Tbe  sections  are  also  Told  under  article  1, 
MCtiOD  12:  "No  convicliOD  shall  work  .  .  . 
forfeiture  of  estate." 

Metara.  S.  H.  BriKht  and  Robert  F. 
Price,  for  defendant  m  error: 

Defendant  willfullv  abandoned  its  turn- 
pike, as  must  be  coDClusively  presumed  from 
tbe  record;  ahd  It  now  complaina  of  tbe  loss 
of  what  it  bad  knowingly  abandoned. 

The  state  says  to  the  incorporators:  "We 
will  grant  you  the  right  to  take  toll  from  every 
one  who  passes  over  the  highway,  if  you  will 
make  and  keep  In  repair  thereon  a  "turnpike." 
If,  however,  you  neglect  to  keep  it  in  repair 
for  tbe  period  of  six  montba  so  that  the  public 

*Headnote  by  the  Court. 


Nora.— jnor  right  to  jury  In  quo  warranto  pro- 
eeedlDgs,  see  Buckman  v.  State  fFla.)  24  U  B.  A. 
806^  also  Atty-Gen.  v.  Bullfvan  (Haas.)  ante,  456. 

The  present  case  Bee  ma  to  be  tbe  first  to  turn  on 
tbe  ooDstltutlonBl  rl^rht  to  Jury  trial  In  a  prooeed- 
tagto  forfeit  a  frandilae. 
L.  R.  A. 


aball  not  bare  the  benefit  of  good  roads,  then 
you  shall  tarn  It  over  to  tbe  public  aod  cease 
to  take  toll. 

This  is  not  taking  private  property  nor  In- 
terfering  with  vested  rights.  The  title  of  tbe 
corporation  has  termioated  by  the  terms  of 
tbe  contract. 

BI.  Com.  p.  484;  F«M  t.  Moler,  8  Ohio.  54B; 
Beach,  Priv.  Corp.  §§  26,  28;  Taylor,  Corp. 
§459. 

No  one  seriously  doubts  tbe  right  of  tbe 
state  to  revoke  a  franchise  for  the  nonuser  or 
misuser  of  tbe  same. 

Beach,  Corp.  g  54;  State  v,  Farmen  CoUege, 
83  Ohio  St.  487;  notestoStatev.  Atehieon  AN. 
B.Co.^  Am.  St.  Rep.  164;  PeopU  T,  aBrien, 
3  L.  a  A.  2SB,  in  N.  Y.  1. 

Tbe  real  complalct  le  as  to  the  disposition 
provided  for  tbe  road  in  the  latter  clause  of 
section  4918. 

But  if  this  latter  provision  were  beld  to  be 
unconstitutional  still  tbe  other  provIsioiiB 
mleht  stand. 

Its  right  to  take  toll  vronld  be  dxtlngofsbed. 

State  T.  F^me,  89  Ohio  Bt.  899;  OineinjuOi 
T.  Brytan,  IB  Ohio,  625;  Exchange  Banle  ^ 
ColumbvM  V.  BintB,  8  Ohio  tit.  1. 

The  presumption  Is  always  In  favor  of  the 
validity  of  tbe  law. 

Cincinnati,  W.AZ.R,  Go.  v.  Clinton  County 
Oimre.  1  Ohio  St.  81;  GotTiorn  v.  Pureell,  tl 
Ohio  St.  641;  Ireland  v.  Pale»tinfi.  B.  N.  F.  A 
N,  W.  Tump.  Co.  19  Ohio  St.  869. 

The  risbt  of  the  company  to  take  toll  was 
a  franchise  {Seymour  v.  Milford  A  C.  Ihirnp. 
Go.  10  Obio,  476),  and  not  property,  and  neltber 
Its  tabiug  cor  destruction  was  prohibited  by 
said  section  19  of  article  1  of  the  Constitution. 

Exchange  Bank  of  Columbue  v.  Bint$,  supra. 

It  was  tbe  company's  contractual  duty  to 
keep  the  pike  in  repair,  aod  it  was  a  common- 
law  grouod  of  forfeiture  not  to  do  ao. 

Beach,  Corp.  ^  04,  after  figure  4,  and  note 
S;  also  S  82. 

Tbe  constiiutioD  does  not  require  forfeited 
rights  to  be  paid  for. 

This  statute  from  Its  language  would  seem 
to  be  only  a  rule  of  evidence,  declaring  that 
certain  facts  shall  be  taken  as  couctusive  proof 
that  a  company  baa  abandoned  Its  pike;  and 
it  affects  no  substantial  right  or  equity  of  tbe 
company,  because  these  nets  were  alrmdy  % 
ground  of  forfeiture. 

Beekner  v.  Warner,  32  Ohio  St.  375;  Leiwi*  v. 
MeElvain,  16  Ohio,  847;  Johnaon  v.  Bentley,  Id. 
97:  Beach.  Corp.  §  33. 

By  their  abandonment  or  forfdtuie  of  tbe 
pike  they  lost  all  tbeir  ritrhts  therein,  and  were 
entitled  to  do  compensation.. 

Bailroad  Co.  v.  Parmlee,  1  Ohio  C.  Ct.  Rep. 
2S9;Comtnv.  Gou-an,  13  Ohio  St.  629;  J/e<>fnd« 
V.  StewaH,  40  Ohio  Bt.  647;  Day  v.  Pitt^urg, 
Y.  <f  a  R.  Co.  44  Ohio  St.  406;  8taU  v.  Maim, 
27  Conn.  641 ;  Dcuglase  v.  BooM^rough  Tump. 
Road  Go.  32  Md.  219,  85  Am.  Dec.  647. 

Tbe  "jury"  referred  to  In  the  constitution 
was  the  common  law  juiy,  and  tbe  "rlj^la^ 
to  such  trial,  were  ihoie  that  existed  under 
tbe  common  bw. 
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Work  T.  State,  2  Oblo  St.  296,  S9  Am.  Dec. 
671;  Jteekner  v.  Tfarnw,  SS  Ohio  St.  291. 

We  deny  that  pUlntiffi  Id  error  had  mdi 
right  at  commoD  law,  even  though  tfaeacUon 
were  the  eaercise  of  eminent  domain. 

Willyard  T,  HamiHon,  7  Ohio,  pt.  2,  p.  115, 
80  Am.  Dec.  196;  Mattie  v.  Stradford,  17  Ohio 
St.  097;  Sagang  t.  Cohen,  29  Ohio  St.  83; 
StaUr.  Lupton,  04  Ho.  416,  27  Am.  Rep.  858. 

Dlekman.  delivered  the  opinion  of 
the  court: 

William  Parks  and  others,  the  defendants 
In  error,  filed  their  petition  In  the  probate 
court  of  Hocking  county.  Ohio,  asaiost  the 
plaintiff  in  error,  the  Salt  Creek  Valley 
Turnpike  Company.  In  It  they  allege  that 
they  are  freebolderfl  of  Hockloc  coanty ;  that 
the  defendant  Is  a  oorporatinn  organized 
under  the  laws  of  Ohio,  and  claims  to  own 
the  toll  road  known  as  the  "Salt  Creek  Val- 
ley Turnpike,"  situate  In  Hocking  county, 
and  also  claims  the  right  to  take,  and  Is 
tskinE,  toll  thereon.  They  further  allege 
that  for  more  than  six  months  last  past,  to 
wit,  tot  the  period  of  two  years,  the  road 
Ins  not  been  kept  In  repair,  but  that  the  de- 
fendant has  negligently  suffered  and  allowed 
the  same  to  be  and  remain  during  all  of  such 
time,  and  is  now,  uneven,  infirm,  and  un- 
substantial, and  less  than  sixteen  feet  In 
width  of  artificial  bed,  and  so  narrow,  in 
moat  of  its  length,  as  not  to  permit  the  pass- 
ing of  wagons  thereon ;  that  most  of  the  re- 
pairs made  to  the  road  during  such  time  have 
been  of  sand  and  inferior  creek  gravel,  both 
of  which  materials  were  and  are  entirely 
unfit  and  unsulted  for  such  purpose;  that 
the  bridges  and  culverts  on  the  road  are,  and 
have  been  during  such  time,  out  of  repair, 
■0  as  to  Inconvenlpnce  and  endaninr  persona 
and  animals  traveling  thereon.  The  prayer 
of  the  petition  Is  that  the  defendant  be  no- 
tified as  required  by  law,  and  that  upon 
hearing  the  road  may  be  adjuged  and  de- 
clared abandoned  and  vacated  as  a  toll  road. 
To  the  petition  there  was  a  demurrer,  which 
was  overruled,  and  the  turnpike  company 
excepted  to  the  ruling.  The  company  there- 
upon filed  an  answer,  and  therein  said : 
First,  It  admits  that  it  is  a  corporation  or- 
ganized under  the  laws  of  Ohio,  and  claims 
to  own,  and  does  own.  the  toll  road  described 
in  the  petition,  and  claims  the  rieht  to  take, 
and  is  taking  and  exacting,  toll  thereon; 
second,  it  denies  each  and  evoi^  other  alleea- 
tlon  in  the  petition.  Tlieoomnany  demanded 
a  jury  trial.  The  demand  was  overruled, 
and  to  that  ruling  the  company  excepted. 
The  cause  came  on  forbearing,  and  the  court, 
having  heard  the  evidence  and  argument  of 
counsel,  found  that  the  road  in  the  petition 
described  bad  been,  for  mora  than  six  months 
next  preceding  the  filing  of  the  petition,  out 
of  repair,  as  therein  stated,  and  the  same 
was  declared  abandoned  and  vacated  as  a  toll 
road.  The  company  gave  notice  of  its  In- 
tention to  appeal  Uie  cause  to  the  court  of 
common  pleas.  It  also  moved  for  a  new 
trial,  for  the  reasons,  among  others,  that 
the  court  efred  In  overruling  the  demurrer 
filed,  (bat  the  finding  and  judgmeot  wore 
against  the  law  sppl&ble  to  toe  case,  and 
S8  L.  R.  A 


that  the  court  erred  In  overrul  lug  the  demand 
of  the  ouDpuy  f<»  a  Jury  trial.  The  nM>- 
tlm  tfst  a  new  trial  was  ovaruled,  and  ex- 
ception taken.  The  cause  was  appealed  -m 
the  court  of  common  pleaa,  and  also  carried 
up  on  error.  The  appeal  was  dismissed  by 
that  court,  on  the  ground  that  It  had  not 
jurisdiction,  and  the  judgment,  od  emr, 
was  affirmed.  The  cause  was  then  taken  to 
the  circuit  court  on  petition  In  error,  and 
the  judgments  of  the  probate  and  commoo 

?leas  courts  were  by  that  court  affirmed, 
his  court  is  asked  to  reverse  the  judgment 
of  the  circuit  court. 

The  proceedings  to  have  the  Salt  Creek 
Valley  Turnpike  declared  abandoned  and 
vacated  wera  instituted  under  sections  4914- 
4918  of  the  Revised  Statutes.  Those  aectiow 
provide  as  follows:  "Sec.  ^14.  Any  turn- 
pike or  plank  road  in  the  state  upon  whtdi 
toll  has  been  or  may  be  authorized  to  be 
taken,  which  has  been  or  may  hereafter  be 
out  of  repair  for  the  period  of  six  months, 
shall  be  deemed  and  held  abaDdoned ;  and 
upon  mdL  abandonment  being  declared,  aa 
heretoafter  provided,  it  shall  be  unlawful 
for  any  company  or  persw  owning  or  claim- 
ing to  own  such  road,  or  any  person  owning 
or  claiming  to  own  Uie  right  to  take  tolls 
thereon,  or  any  person  in  behalf  of  such 
company  or  persmi.  to  take,  demand,  or  re- 
ceive toll  lot  the  use  at  mudi  road,  or  a» 
much  thereof  as  may  be  so  declared  aban- 
doned. Sec  4915.  Any  twelve  or  mora  free- 
holders of  a  county  in  or  through  whicJ» 
any  toll  turnpike  or  plank  road,  or  any  part 
thereof,  has  been  or  may  hereafter  be  con- 
structcd,  may  present  to  the  probata  court  of 
any  county  in  which  such  road  or  part  there- 
of is  situate,  tlielr  petition,  stating  tiiat  sud» 
road  or  part  thereof  has  not  been  kept  in  re- 
pair for  the  preceding  six  months,  and  prvy- 
1  ng  that  the  same  may  be  declared  abandoned 
and  vacated  as  a  toll  road ;  to  which  petition 
the  company  or  persons  owning  or  claiming 
to  own  such  road,  and  all  persons  owning 
or  claiming  to  own  the  right  to  take  toll 
thereon,  shall  be  made  defoidantB.  See. 
4916.  On  the  filing  of  such  petition  the  court 
shall  fix  a  time  for  the  hearing  thereof,  not 
less  than  thirty  days  nor  more  than  totty 
days  thereafter,  and  issue  a  notice  In  writing 
to  the  defenrlants,  stating  the  filing  of  such 
petition,  and  the  day  fixed  tot  hearing  there- 
of, and  requirioff  the  defendants  to  appear 
and  answer,  whi&  notice  shall  be  aerrca  in 
the  same  way  as  a  summons  in  dvU  cases ; 
and  on  the  hearing  of  such  petition,  if  the 
court  find  that  the  road  or  lurt  thereof  hss 
been  out  of  repair  as  i^oresala,  the  court  shall 
declare  the  same  abandoned  and  vacated  as 
a  toll  road. "  Section  4917  provides  tor  riv- 
ing notice  by  publication.  If  anv  one  of  the 
defendants  »  a  nonresident  of  the  state. 
"Sec.  491B.  When  a  toll  road,  ot  part  there- 
of, has  been  heretofore  or  shall  be  hereafter 
declared  abandoned  and  vacated  as  afraesatd, 
it  shall  thereafter  become  a  free  road,  to  he 
kept  In  repair  as  provided  In  chapter  tBu.* 
If  any  oompany  fail  to  keep  In  repair  ite 
road  outside  tiie  limits  of  a  municipal  osr- 
poration  for  five  days,  suoocsslvely,  or  fell  l» 
build  or  zebnild  any  of  the  Mag^  or  «al- 
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-^erta  acroM  any  or  all  of  the  streams  cross 
iog  its  road  tor  a  period  of  six  months,  ibe 
company,  nnder  the  statute,  will  become 
liable  to  any  person  injured  for  the  damaKes 
austalned  by  reason  of  such  road  or  biidse 
'being  suffered  to  remain  out  of  repair  by  the 
neglect  of  the  compaDy ;  and  no  toll  can  be 
lawfully  demanded  and  received  at  the  gates 
lietween  which  the  defective  place  or  bridge 
is  located  until  the  parts  of  the  road  found 
defective  by  duly- appointed  Inspectors  are 
fully  repaired,  or  sucn  coder  ia  made  by  the 
appellate  court,  as  to  repairs  and  collection 
of  tolls,  as  It  may  deem  lust.  Sections  8484, 
8486,  Rev.  Stat.  But  the  Immediate  object 
of  the  proceeding  against  the  plaintiff  In 
error  was  to  totally  (ustroy  its  right  to  de- 
mand and  reoeln  toll,  and  to  oonvert  Ita 
turnpike  into  a  free  roed.  The  right  to  take 
toll  upon  a  turnpike  ia  a  franchise  (Sei/maur 
Milfffrd  A  C.  Tump.  Oo.  10  Ohio.  470J. 
and,  when  properly  exercised,  becomes  a  use- 
ful and  valuable  right, — a  source  of  income, 
and  the  means  of  reimbursing  the  company 
for  keeping  tiie  road  in  repair  for  lafe  and 
convenient  use;  and  Uils  franchise,  which. 
In  the  case  at  bar,  It  ts  sought  to  extinguish, 
1b  to  be  regarded  as  raoperty.  In  the  enlarged 
■eoK  of  the  term.  By  statute,  all  turnpikes 
under  the  control  of  individuals  or  corpora- 
tions, and  held  as  property  or  as  a  franchise, 
la  liable  to  sale  upon  execution,  "  in  the  same 
manner  as  other  property."  Section  8580, 
Rer.  Stat.  The  pnrduMer  of  any  such  road, 
upon  the  cwfinnatlon  of  the  aikle,  will  be 
ratitled  to  hold  and  exercise  all  the  corpo- 
rate franchises  purchased  at  such  sale.  Sec- 
tion 8688,  Id.    When  there  is  an  unsatisfied 

iudgment  against  a  tamplke  company,  a 
Bvy  may  be  made  opcm  the  right  of  the  com- 
pany to  take  toll,  "which  right  the  officer 
■hall  advertise  and  sell  as  personal  property. " 
Section  8586,  Id.  The  laws  relating  to  the 
foreclosure  of  mortgages  upon  real  estate 
are  applicable  to  the  foreclosure  of  mortgages 
upon  turnpikes  and  plank  roads ;  and  the 
purchaser  at  foreclosure  sale  of  any  such  road 
will  acquire,  and  be  entitled  to  exercise,  all 
the  corporate  franchises  purchased,  as  fully 
■8  tiwT  belonged  to  such  company  before  such 
■ale,  in  any  name  that  may  be  assumed  by 
such  parchaser.  Sectfona  8498,  8494.  It  Is 
thus  manifest  that  the  legislature  has  induced 
the  franchise  of  taking  toll  upon  turnpikes 
with  the  attributes  of  property,  and  has  ex- 
ercised its  power  of  subjecting  such  fran- 
chise to  execution  at  lav  and  sale  la  chan- 
cery proceedings,  as  It  has  other  property. 
The  term  "property,"  as  said  in  Caro  v.  Met- 
rapoUtan  Etee.  R.  Oo.  (14  Jones  &  S.  188; 
filed  JanuaiT,  1880),  19  Am.  L.  Reg.  N.  8. 
884,  is  of  the  largest  import,  and  embraces 
every  mode  In  which  It  may  be  applied  to 
public  tue,  and  extends  to  every  species  of 
valuable  rightand  Interest,  and  includes  real 
and  person^  property,  easements,  franchises, 
and  Incorporeal  hereditaments.  It  Is  an  ele- 
mentary principle  that  "property  consists  in 
tiie  free  use,  enjoyment,  ana  disposal  of  all 
one's  acquisitions,  without  any  control  or 
diminution,  save  by  the  laws  of  the  land." 
1  BI.  Com.  188.  Property  held  by  an  Incor- 
porated company  itaiiai  upoo  the  same  foot- 
S8  L.& A. 


ing  wHIi  Ihnt  hold  an  individual,  and  a 
franchite  cunnot  be  distinguished  from  other 
prouerty.  "A  francliisc  is  property,  and 
nothing  more.  It  is  incorporeal  property, 
and  it  is  its  character  of  property,  only, 
wbicb  imparts  to  It  value,  and  alooe  author- 
izes In  individuals  a  right  of  action  for  in- 
vasions or  disturbances  of  Its  enjoyment.  * 
Daniel,  J.,  in  Wat  River  Bridge  Go.  v.  Dix, 
47  U.  S.  6  How.  607,  634,  13  L.  ed.  686, 
646. 

When  the  turnpike  was  declared  abaadoned 
and  vacated  as  a  toll  road  by  the  probate 
court,  under  the  operation  of  the  statute,  the 
road  was  to  become  a  free  road,  and  its  fran- 
chise to  collect  toll  was  thereby  virtually  for- 
feited. The  Judgment  was  predicated  upon 
a  finding  by  Uie  court  that  the  road  had  been 
out  of  repair  for  the  preceding  six  months, 
but  no  jury  was  impaneled  or  allowed  to 
inoulre  and  determine  whether  the  road  was 
sufficiently  out  of  repair  to  justify  the  infer- 
ence that  the  company  had  abtuidoned  It. 
There  might  be  an  omission  to  keep  it,  In 
every  respect,  In  perfect  repair,  for  six 
months,  and  yet  the  road  might  not  be  so 
much  out  ot  repair  as  to  famish  a  reasonable 
presumption  that  It  had  been  abandoned  1^ 
the  companv.  The  road  should  be  in  so  un- 
fit a  condition  for  all  kinds  of  public  travel 
as  fairly  to  lead  to  that  conclusion.  But,  to 
determine  the  existence  of  a  state  of  facts 
upon  which  to  base  a  destruction  of  property 
rights  and  Interests,  strict  regard  abould  be 
hM,  In  the  Investigation,  to  uie  methods  and 
safeguards  prescrioed  by  the  constitution. 
It  is  therefore  urged  in  behalf  of  the  turn- 
pike company  that  certain  of  the  sections  of 
the  statute  nnder  which  the  proceedings  were 
Instituted  to  declare  the  road  abandoned  and 
vacated  are  in  conflict  with  section  6,  article 
1,  of  the  Constitution :  "The  right  of  trial 
by  jury  shall  be  inviolate."  In  none  of 
those  sections  Is  any  provision  made  for  a 
iury  trial,  or  for  the  right  to  appeal,  where- 
by such  jury  could  be  had.  The  facts  to  be 
determined,  namely,  to  what  extent  and  bow 
long  the  road  had  beenoutof  repair.  Involved 
the  destruction  of  a  valuable  corporate  right 
of  the  company,  and  Its  answer  filed  in  the 
probate  court  contained  a  denial  of  all  alle- 
gations as  to  its  failure  to  keep  the  road  In 
repair.  With  such  an  issue,  we  think  the 
constitution  entitled  the  company  to  a  jury 
trial.  In  EowU  v.  Fri/,  19  Ohio  St.  656, 
there  waa  a  summary  proceeding  before  the 
probate  court,  under  the  Act  of  February 
26,  184S  (Swan  A  C.  Stat.  618),  on  complaint 
of  an  administrator  against  a  party  charged 
with  embezzling  and  carrying  away  certain 
articles  of  property  belonging  to  the  estate. 
To  the  extent  that  the  statute  professed  to 
authorize  Uie  court  to  render  judgment  for 
the  value  of  Uie  property,  where  there  was 
a  controversy  between  the  parties,  It  was 
pronounced  uncoDstitiitionat,  and  this  court 
said  :  "If  the  defendant  denied  the  truth  of 
the  charge,  he  bad  a  constitutional  right  to  a 
Jury  trial,  and  could  not  be  deprlvedof  that 
right  by  this  nummary  proceeding,  In  which 
no  provision  is  made  for  a  jury  tolal,  or  for 
the  right  of  appeal.  The  statutory  provis- 
ion authorizing  a  judgment  can  mfy  M  sus- 
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tained  as  ecu  itutiooal  and  Talid  la  so  far 
ai  it  applies  lo  a  case  wliere  tbe  defeDdant 
does  not  ooutrorert  the  truth  of  the  com- 
plaint." 

The  section  In  tbe  present  constitution,  pre- 
serving Inviolate  Uie  right  of  trial  by  jury. 
Is  found  In  tlie  Constitution  of  1802,  and  In 
the  same  words.  It  is  a  guaranty  of  the  con- 
tinuance ixt  a  right  recognized  {n  the  great 
charter,  and  substantlallT  embodied  In  the 
constitutional  compact  of  every  state,  as  the 
great  safeguard  of  life,  liberty,  and  property. 
M  common  law,  the  want  of  reparation  of 
highways,  when  visited  with  fine,  penalty, 
and  forfeiture,  was  tbe  subject  of  inquiry  by 
a  jury.  In  England,  the  inhabitants  of  tbe 
several  parishes  at  large  are,  prima  facie,  and 
of  common  right,  bound  to  repair  all  hieb- 
ways  lying  within  them,  unless,  by  prescrip- 
tion or  otberwlse,  they  can  throw  the  burden 
upon  particular  persons.  For  the  nonrepair 
of  highways,  Including  turnpike  roads,  in- 
dictments are  preferred  against  the  respective 
parishes  in  which  they  are  situate,  and  tbe 

Siarlshes  are  subjected  to  floes,  penalties,  and 
orfeiturea.  as  the  jory,  by  their  verdict, 
And  the  defendant  guilty  of  faltlng  to  keep 
tbe  highways  in  proper  repair.  Woolrycb, 
Ways,  chaps.  6,  11.  In  this  country,  indict, 
ment  is  an  appropriate  remedy  aKalnst  towns 
for  want  of  repair;  and  the  obligation  lm> 
posed  upon  them  to  maintain  and  repair  high  - 
ways,  as  prescribed  by  statute,  Is  very  much 
the  same  as  at  common  law, — convenience  and 
■afety  being  tbe  essential  conditions  of  a 
well -maintained  highway,  both  at  common 
law  and  by  statute.  But  whether  or  not  any 
given  highway  fulfills  these  conditions  is  a 
mixed  ouestlon  of  law  and  fact,  to  be  deter- 
mined by  tbe  jury  upon  the  circumstances 
of  each  particular  case,  under  proper  legal 
instructions  froni  the  court.  Angell  &-D. 
Highways,  §S  259,  275;  Cfom.  v.  Newbury- 
port,  10.3  Mass.  129 ;  Bragg  v.  Bangor,  61  Me. 
S38.  And  in  determining  the  want  of  repara- 
tion, if  there  he  any,  it  is  especially  with- 
in the  province  of  a  jury,  rather  than  of 
the  court,  to  view  the  premises,  consider  the 
geographical  features  of  the  country,  tbe  lo- 
cation of  the  road,  the  difficulty  of  keeping 
It  in  a  better  condition  without  an  unreason- 
able expense,  the  season  of  the  ycar^  the  kind 
and  amount  of  travel  having  occasion  to  pass 
over  the  road,  with  other  considerations  of  a 
kindred  character. 

The  determination  of  the  issues  In  the  pro- 
bate court  belQg  properly  within  the  domain 
of  a  jury,  and  as  the  result  of  the  court's 
finding  the  road  to  bave  been  out  of  repair 
for  the  preceding  six  montlis  woa  that  tlie 
franchise  of  the  company  to  take  toll  was 
adjudged,  under  the  statute,  to  Iiave  been 
extinguished,  it  may  well  be  asked  whether 
the  company  was  not,  In  contravention  of  the 
oonstltutiou  of  the  state  and  of  the  United 
States,  thereby  deprived  of  Its  property 
"without  due  course  of  law,"  or  its  equiva- 
lent, "due  process  of  law,"  when  denied  the 
privilege  of  a  jury  trial.  If  tbe  legislature 
u  vestM  with  the  power,  under  the  constitu- 
tion, to  antborlze  a  probate  court  to  destroy 
Taluable  property  rights  of  a  turnpike  com- 
pany because  its  road  has  been  out  of  repair 
S8L.aA. 


for  the  period  of  six  monUia,  it  in- 
quired, why  may  not  tbe  legfalatore  author- 
ize that  court  to  do  the  same  ttatnfc,  althoa^ 
the  road  has  not  been  out  of  repair  longer 
than  one  day?  For  it  is  not  the  abatement 
of  a  nuisance  that  Is  the  subject  of  inquiry, 
but  the  taking  and  destruction  of  private 

Eroperty  without  a  trial  by  jury.  It  would 
a  very  dlffioilt  to  frame  a  ueflnltion  of  tbe 
term  "due  course  of  law,"  or  "due  process  ot 
law,"  which  would  be  accurate,  complete, 
and  appropriate,  under  all  circumstances. 
But  it  Is  very  obvious  that  everything  which 
takes  the  form  of  an  enactment  is  not  there- 
fore to  be  deemed  tbe  law  of  the  land,  or  due 
course  w  process  of  law.  If  this  wen  ao^ 
then  decrees  and  forfeitures,  in  all  posrible 
forms,  and  acts  confiscating  the  property  of 
one  person  or  class  of  persons  or  a  particular 
description  of  property,  upon  such  view  of 

£ublic  policy,  where  it  could  not  be  said  to 
e  taken  for  a  public  use,  would  be  the  law 
of  the  land.    In  Ritier  v.  Bojft.  53  Mich.  18S^ 
the  Act  of  188S  to  prevent  preferences  amtng 
creditors,  and  to  distribute  the  debtor's  inop- 
erty  equally,  was  held  to  be  void,  as  TioUt- 
ing  (1)  the  constitutional  provision  which 
secures  the  right  of  trial  by  jury,  since  ft 
looks  to  a  summary  disposition  of  cases  which 
necessarily  turn  on  questions  of  fact ;  and  (2) 
the  prohibition  againbt  taking  property  with- 
out due  process  of  law.    Under  section  9  of 
the  Act,  the  amtt  was  empowered  to  proceed 
summarily  upon  the  filing  of  a  creditor's 
petition,  and  appoint  a  receiver  who  should 
take  possession  of  all  the  debtor's  property, 
and  marshal  and  distribute  the  same  among 
the  several  creditors.    Champlin,  J.,  in  de- 
livering the  opinion  of  tbe  court,  said :  "It 
was  acainst  the  enactment  of  new  laws 
which  Ignored  the  proceedings  according  to 
the  course  of  the  common  law,   aod  pro- 
vided summary  methods  of  determining  legal 
rlehts,  that  the  protecting  shield  of  the  con- 
stftutlon  was  required.    The  true  criterion 
is.  Does  tbe  act  destroy  or  materially  impair 
the  right  of  trial  by  jury  according  to  the 
course  of  tbe  common  law,  in  eases  proper 
for  the  cognizance  of  a  jury?  Tbe  nature  ot 
tbe  controversjr  between  the  partlM,  and  its 
fitness  to  be  tried  by  a  jury  according  to  tbs 
rules  of  the  common  law,  and  not  the  nature 
of  the  tribunal,  nor  the  summary  mude  of 
proceeding  therein,  should  decide  the  ques- 
tion.   .    .    .    Under  section  8  of  Uils  Act^ 
two  facts,  at  least,  must  concur,  before  tlia 
debtor  can  be  deprived  of  his  property  :  (I) 
He  must  owe  three  or  more  debts;  two,  at 
least,  amounting.  In  the  aggregate,  to  not 
less  than  $200.    (2)  He  must  have  done  some 
act,  or  omitted  to  do  some  act,  which  this 
section  prescribes  shall  entitle  two  or  more 
creditors  to  file  a  petition.    These  acts  ore 
treated  as  a  fraud  upon  tbe  rights  of  otlier 
creditors,  and  constitute  the  gist  of  the  pro- 
ceedings.   Rucb  issues,  Involving  the  ele- 
ments of  fraud  both  as  to  the  debtor  and 
creditor  alleged  to  have  been  preferred,  an 
such  as  are  peculiarly  appropriate  for  a  jurr, 
aod  the  right  to  bave  such  trial  cannot  be 
taken  awayl>y  a  summary  proceeding  of  this 
kind.    .    .    .  From  what  has  been  said  eon- 
ceming  the  deprivation  of  the  right  of  trial 
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Dy  jury,  It  It  apparent  thst  the  act  deprWes 
parties  of  their  pix)perty  without  due  process 
of  law."  In  the  federal  courta  It  is  the  ac- 
cepted doctrine  that  while,  In  actions  in  rem 
In  admiralty,  property  may  be  divested  from 
an  owner  without  the  verdict  of  a  jury,  yet, 
In  any  proceeding  at  common  law,  even  pro- 
ceedings in  rem,  a  citizen  nf  ibe  United 
States  cannot  be  divested  of  hlti  property  ex- 
cept by  verdict  of  a  jury,  under  due  process 
of  law,  in  a  proceeding  in  which  he  Is  in 
some  manner  a  party,  having  opportunity  to 
be  heard,  and  having  a  dav  in  court.  In  cases 
of  leizurea  on  land.  Involving  condemnation 
and  forfeiture,  the  right  of  trial  by  Jary  is 
not  tnttinged,  for  although,  tn  such  oases, 
the  proceeding  must  be  in  general  conformity 
to  the  course  Tn  admiralty,  issues  of  fact,  on 
the  demand  of  either  party,  must  be  tried 
by  a  jury.  Tlu  J.  W.  FrmeA  (U.  8.  Dist. 
Ct.  E.  D.  Vs.,  filed  October  1882),  13  Fed. 
Rep.  ftlS ;  Union  Ina.  Co.  v.  United  States, 
78  U.  S.  6  Wall.  765,  18  L.  ed.  883;  Arm- 
ttrong't  Fimndrv,  78  U.  8.  6  Wall.  789,  18  L. 
ed.  884 ;  MarrU'a  Cotton,  75  U.  8.  8  Wall.  807, 
19  L.  ed.  481.  It  ia  oot  to  be  claimed  that  trial 
by  jury  la  necessarily  ImpHetl  in  the  phrase 
"due  course  of  law,"  or  "due  processor  law." 
Witbin  the  meaning  of  the  constUutloQ,  there 
may  be  dtle  process  of  law  in  proceedings  in 
chancery,  in  the  general  svatem  of  procedure 
for  the  levy  and  collectfon  of  taxes;  and, 
under  the  Ojnstitution  of  1802,  the  value  of 
private  oroperty  taken  for  public  uses  could 
rightfully  be  assessed  by  commissioners. 
EeUff  V.  PitUiturffTi,  104  U.  B.  78,  26  L.  ed. 
058 :  WiUyard  v.  Hamilton,  7  Ohio,  pt.  2,  p. 
115,  80  Am.  Dec.  195.  Bu^  uptn  reason  and 
the  weight  of  authority,  we -are  of  opinion 
that  in  the  case  at  bar  the  plaintiff  in  error 
was  entitled  to  a  jury  in  the  probate  court; 
that  to  deprive  the  turnpike  company  of  the 
right  to  demand  and  receive  toll  for  the  use 
of  its  road,  without  atrial  by  jury,  would 
be  to  take  Its  property  without  oiie  course  or 
process  of  law ;  and  tiiat  secUons  4914,  4916, 
and  4918of  the  Revised  Statutes,  under  which 
the  defendants  in  error  instituted  proceedlags 
to  have  the  company's  road  declared  aban- 
doned and  Tftcated,  so  far  as  they  contain  no 
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provision  for  a  jury  trial,  or  an  appeal, 
whereby  such  trial  may  bu  liad,  are  in  conQlcA 
with  sections  6  and  10,  article  1,  of  the  Con- 
stitution of  Ohio,  and  section  1,  article  14, 
of  the  Amendments  of  the  Constitution  of  the 
United  States. 

But  while  the  right  to  demand  and  receive 
toll  cannot  be  extingulsed  without  a  finding 
by  jury  trial  that  the  turnpike  has  beeu  so 
out  of  repair,  within  the  statutory  meaning, 
as  properly  to  be  deemed  and  held  abandoned, 
it  is  urged  that,  in  addition  to  the  franchise 
to  collect  toll,  the  plaintiff  in  error  also  owns 
the  road,  ita  bridges  and  culverts,  the  very 
gravel  on  the  road,  etc. ;  and  it  is  claimed 
in  the  record,  though  not  In  the  brief  of 
counsel,  that  to  declare  the  turnpike  a  free 
road,  and  subject  its  other  property  to  the 
free  use  of  the  public,  without  the  consent 
or  reimbursement  of  the  company,  would  bo 
to  take  private  property  for  public  use  with- 
out first  making  compensation  therefor  in 
money,  and  hence  In  violation  of  section 
19  of  article  1  of  the  Constitution.  When  It 
Is  found  expedient  to  convert  a  toll  road  inta 
a  free  road,  a  mode  is  prescribed  by  statute 
whereby  county  commissioners  may  purciiase 
the  toll  road  at  a  price  not  exceeding  the 
statutory  appraisal,  and  pay  the  company  In 
money,  or  in  bonds  to  be  Issued  as  specified 
in  the  statutes.  Section  84S8a,  Rev.  BUk, 
it  teg.  It  becomes,  tberefore,  a  question  for 
consideration,  how  far,  if  the  franchise  to 
collect  toll  may  be  extinguished  after  a  jury 
trial,  the  other  property  of  the  turnpike  com- 
pany may  be  subjected  to  the  free  use  of  the 
traveling  public  without  oompenaation  there- 
for to  the  owners.  But  that  question,  with 
the  insiifllciency  of  facts  disclosed  in  tim 
record,  we  cannot  satiafactwHy  consida  in 
the  case  at  bar. 

With  the  views  herein  expressed,  we  are  of 
opinion  that  Uujudgmentt  t^th^  Oireuit  Court, 
Court  ((f  Common  Pleat,  and  Probate  Court 
tJuntid  M  roverwed,  and  the  petition  in  the 
probate  court  dismissed  for  want  of  jurisdic. 
tion  in  that  court. 

Judgment  accordingly. 

WlUiam  J.,  dissents ;  Sprnw*  A(Mt- 
larUs. 


CALIFORNIA  SUPREME  COURT. 


W.  H.  ROBINSON,  ffwpt, 

0. 

SOUTHERN  PACIFIC  CO..  Afipt, 
aOSCaL  641, 

1.  Th*  right  to  ride  to  "deotlna«loti  or 
maj  Intermediate  statloa  ud  ttom 
may  Intermediate  ntattoa  to  tho  depet 


of  deatiBatton,**  deolared  In  Otv.OoAe,  •  4S0,  to 
be  fflven  by  a  railroad  ticket,  cannot  be  oon- 
'stmed  to  give  merel7  the  richt  to  bwin  the 
joamer  at  an  fntennedlate  station,  but  hufludss 
the  right  of  stop-over. 
8.  The  repeal  of  Olv.  Code*  1 489»  U  ooa- 
ceded,  does  not  extend  to  section  40Q,  merelT  be* 
cause  the  latter  expresses  the  effect  of  a  zsllroad 
ticket  which  shall  be  given  "od  beinff  tendered 


Nora.— iI<0M  of  ptutenaer  to  ttop  over. 

nere  li  remarfcaUe  aniformlt;  In  the  dedslona 
upon  thliqaeBtlon.  All  the  actual  decisions  seem 
to  agree  that  there  Is  no  ligbt  to  stop  ovw  oo  an 
ordinary  ticket  reading  from  one  point  to  another 
In  Ute  Bbseooe  of  special  agreement  or  of  regula- 
tions of  the  carrier  which  permit  It. 

The  oon  tract  to  carry  a  paasenger  Is  In  the  absence 
of  aoy  agreement  to  the  oontrary  an  entire  oon> 
ntol.  Neither  party  can  insist  on  Hi  performanoe 

See  also  47  L.  R.  A.  413. 


In  fragmenta.  CburohlU  r.  Chicago  *  A.  B.  Go.  07 

111.890. 

Ifthetlotetl§  BOent  as  to  stopping  over  It  will 
not  entitle  the  bolder  to  anjr  atop-over  privllegea. 
Drew  V.  Central  Pac.  EL  Co.  U  Cal.  4«K. 

There  Is  no  rlKht  to  stop  oft  In  the  absence  of 
special  agreement,  or  some  rtile  or  regulation  of 
the  carrier  permitting  It.  Btooe  v.  Chicago  *N.W. 
B.  0(h  4T  Iowa,  as. »  Am.  Bep.  408. 

Tbe  purebaso  or  a  tlokst  eatltlss  ^  htiUm  «• 
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the  fun  tfimfor  ixeS  M  pTOvMM  In  tte  preeed- 
lair  claim." 

8.  The  exemption  of  m  prerf  ondy  elutr- 
tared  rmilroad  oompaDy  from  a  statutorjr 
provtoion  reapeotlni-  the  sale  uid  effect  of  Uckels 
docfl  not  eziendto  a  foreign  oorponUonralaB- 
quentlT  oneted  wbliA  taaiea  the  road  ot  tbe 
former. 

4.  Tlie  inncUon  of  a  ferry  »nd  railroarfl 
Is  wan  Intermediate  stmtlon  wlthia  dr. 
Code,  I  490,  siviDg  the  right  to  stop  OTer, 
where  a  ticket  la  sold  for  trans  per  latlon  over 
both  ferrj  nod  railroad. 

K.  If  there  are  two  or  more  legular 
■topping*  plMsee  for  tralna  in  a  ottr,  where 
paiHCDgers  are  allowed  to  enter  aod  leave  trains, 
either  of  tbem  may  be  etaoien  aa  tbe  plaoe  to  Hop 
off,  under  CIt.  Code,  I  Mil  alttaooch  no  ttatton- 
home  ie  there  located. 

6a  A  firat  eooaln  ofono  of  tbo  partiee 
Is  not  wltldn  tbo  toraw  of  m  statwte 
prohibltloffa  JudRs  from  sotlnfr  who  la  related 
to  one  of  tbe  partiu  within  tbe  third  degree 
where  tbeatatutea  providetbat  In  tbe  collateral 
ttne  tbe  degrees  areoonnted  br  generattooB  from 
one  of  the  relative*  up  to  tbe  oimimon  anceetore 
and  from  the  common  ancestor  to  theotber  re- 
lation ezoludlDg  one,  iDQludlDg  tbe  other,  and 
counting  common  ancestor  but  ono& 


Oct. 

7.  Awrilromd  eowpaay  cMwe4  Jepi  Iw 
•  poMeagar  who  pays  tlie  re^nlu 
rates  fi>r  aticAetto  a  oertaln  dcEtiiiaUoo  e» 
tftllng  bimto  iro  bya  oertam  route,  of  hia  rifht 
given  bj  statute  to  stop  over  at  an  iBtennedttSa 
point  on  aock  route  br  giving  him  a  tfekeC  pur- 
pwttng  to  entitle  btm  m  tiacsportutloB  toHcba 
tbe  pcrfnt  of  destination  or  tbe  tatenedaa 
ptrioL 

ipeuAxx  ■.  18MJ 

APPEAL  by  defendant  frcNn  a  JudniPiital 
tbe  SnperiorCoartfortbeCftr  andCuoBtv 
of  San  Francisco  Id  ftTor  of  pfaintiff  im  as 
action  brought  to  recover  dama^  for  tbe 
alleged  wron^fiil  ejectioD  of  plaintiff  ham  de- 
fendant's train.  Affirmed. 
The  facts  axe  stated  in  (be  opinfona. 
Mr.  E.  Ifc  Crmig,  whh  Miurt.  ToAmj 
Walker  sad  Bakw.  Wiaea  *  Donay 
for  appellant. 

Mettra.  Thoaiaa  V.  Cator  and  Jamoa 
G.  HaflTvire,  with  Mr.  C  Jeaniaca, 
for  respondent. 

Garontte,  dellrered  tbe  opiofon  of  the 
court: 

Tbia  action  Is  tooagbt  to  test  tbe  tigbt  of  the 


continuous  passage  merrly.  State  v.  Overton,  24 
N.  J.  L.  485. 61  Am.  JDecen. 

A  ticket  giving  aright  to  passage  from  one  sta- 
Uoa  to  anotfadT  does  not  give  a  right  to  pass  or» 
thedistanoe  Id  separate  trains.  OU  Creek  ftA.R. 
8.  Co.  T.  Clark,  72  Fa. 

A  ticket  for  iramtportatlon  on  a  railroad  between 
oertalD  termlul  wblcb  is  silent  aa  to  the  time  wbeo 
or  within  which  It  Is  to  be  used  does  not  authorize 
the  bolder  to  stop  over  at  aor  point  between  sucb 
termini  and  resume  hla  jouruer  on  tbe  next  or  any 
following  tralD;  tbe  contract  involved  In  tbe  sale 
and  purchase  of  suoh  a  ticket  la  an  entire  one  and 
not  dirlslt>le.  It  Is  a  contract  to  earrj  tbe  owner 
through  to  the  ixdnt  of  destinaUon  aa  one  coo  tin - 
nous  servloe  and  not  hj  piece-meal  to  suit  his  ccm- 
venience  or  pleasure.  Roberts  v.  Koehler,  80  Fed. 
Bep.M.  IntbatcaBeafiertaisUckethadbeentaken 
up  by  the  conductor  tbe  passenger  left  the  train 
wltboat  the  conduotor's  consent  and  afterworda 
attempting  to  resume  his  Journey  without  anj 
evidence  of  right  to  do  so. 

In  Pennsrlvanla  K.  Oo.  v.  Parry,  28  L.  R.  A.  251. 
W  N.  J.  L.  fi&L  tbe  court  In  ooosiderlng  tbe  question 
<a  tbe  ri^t  of  a  passengu- traveling  on  a  branoh 
road  to  take  a  train  on  tbe  mala  road  other  than 
those  regularly  connecting  with  tbe  branch  trains, 
says:  "It  is  established  by  the  course  of  Judldsl 
deoWonatbat  when  a  person  who  purchases  a  lall- 
way  ticket  to  a  certain  place  takes  his  start  in  a 
particular  train  thstgoesto  bis  destination  be  can- 
not without  the  permtasloD  of  the  railway  company 
while  the  train  is  reasonably  puTSulogtbeduty  of 
tbe  carrier  leave  It  and  take  another  train  and 
complete  his  Journey  under  tbe  aama  oontzaot. 
The  reason  la  that  tbe  contract  is  entire  and 
neither  he  nor  tbe  company  can  be  required  to  per- 
form It  la  fragments." 

There  is  no  rigbt  to  stop  over.  ICoCIure  v.  Fblla- 
delphla.W.*&K.Oo.  34  Hd.nB.«  Am.  Ron.  846: 
Wyman  t.  Northern  Faa  R.  Oo.  81  Iflnn.  SIO;  Ham- 
ilton 7.  New  York  Cent  R.  Co.  ftl  N.  Y.  100;  Hatten 
V.  Newark  &  J.  C.  B.  Oo.  30  Ohio  8t.  876. 

But  in  Ward  v.  New  York  Cent,  ft  H.  R.  R.  Co.,  U 
Hud.  288,  tt  is  said  t^tbeoouct  that  It  Is  not  pre- 
pared to  decide  tbat  tbe  bolder  of  a  unlimited 
ticket  whloh  eontalns  no  provisionB  tar  a  oontlnu- 
out  passage  was  not  entitled  to  stop  over  and  oon- 
88  L.  a  A. 


Hnue  bis  Journey  on  tbe  same  tlckef,— eepeeiany 
where  It  appean  ttaotft  wasilw  eustoa  of  tbe  nad 
to  allow  sup-overs. 

Rule  kt  coas     coiqnhi  ticftela 

But  In  case  of  coupon  tlck^ltls  bdd  that  caA 
coupon  oooetltutes  a  sepuiate  ooniract  pwfoM- 
ance  of  which  may  be  olalmed  at  any  tfana  witbia 
tbellfeof  the  ticket 

tf  a  ticket  Is  made  up  of  ooupona  to  eotltla  tbe 
holder  to  passage  over  different  roads,  ea^  coupoa 
will  be  rewarded  as  a  separate  ticket  for  tbe  pur- 
pose of  determining  stop-over  prlvOegea,  and  tbe 
stop-over  ptlvUege  may  be  exeroised  at  dlvfaioa 
stations  without  tbe  oonaent  of  tba  oonpanyaDd 
tbe  Journer  may  also  be  resumed  st  a  way  statica 
covered  by  the  coupon  and  It  need  not  neoestailly 
be  done  at  tbe  division  station.  Auerhoch  v.  Hev 
York  Cent  ft  H.  R.  B.  Oo.  88  N.  Y.  SSL  41  Am.  Rep. 
290;  LItUe  Rock  ft  Ft.&BaUwarr.  I>ma,aAik. 
fi2B,  SI  Am.  Rep.  584. 

The  separate  parta  of  a  coupon  ticket  represent 
different  oontraota  which  In  tbe  absence  of  any- 
thing In  the  oontraot  to  the  oontnrr  may  be  used 
at  different  times.  Brooke  t<  Gcaod  TnnikB,Oo. 
16Htoh.888. 

In  the  absence  of  a  oontraot  for  a  oonttnoom 
passage  only  or  throutrb  transportattOD  tbe  hoMer 
ot  a  coupon  tloket  is  not  bound  to  oonlluue  bn 
passage  without  IntermlsBioa  vbee  onoa  begun, 
but  may  stop  off  at  tbe  end  of  each  line  for  a  rea- 
sonable time  without  looslog  his  right  to  resume  it. 
while  the  holder  of  an  ordinary  tloket  cannot  tem- 
porarily disoontlooe  bts  passage  wtaieu  once  begun 
without  losing  hla  right  to  resume  It  unlea  otber 
wise  agreed.  NlcbolB  T.  BouUiem  Fa&  Oow  18  L.  R. 
A.  65. 2a  Or.  UO. 

If  the  ticket  gives  the  right  to  stop  ovw  at  places 
named  In  the  coupons  and  tbe  oondiiotor  takes 
off  both  oouponsbearlngtba  name  of  the  idaee  at 
which  the  paseeogw  wisbea  to  stop  and  givea  only 
a  train  check  in  exchange,  wbtob  the  oondootor  of 
the  subsequent  train  refusee  to  boocH',  tbe  com- 
pany is  liable,  although  the  passenger  did  notoo- 
tify  the  flnt  oondootor  of  bis  lateoUon  to  atoh 
Blnosbtstbeoomnsny^dutyto  tabnuotleeaf  bta 
right  to  stop  and  aaoertalnhlBlnteutlon  before  da- 
prlvlng  him  of  the  (^portonlty  to  do  so.  Patow 
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bolder  of  a  radroad  passeoger  ticket  to  stop  at 
«ii  iDtermediate  station,  and  subseqaeDtly  re- 
Dew  bis  jouroej  oo  another  train  without 
furthn  paymeDt.  Defendant  fa  a  common 
carrier  of  paBsengen,  by  ferry  and  railroad, 
i>etffeen  8an  Francisco  and  Oakland  and  A.la- 
meda.  It  has  several  tinea  between  these 
points^  and  faaa  provided  and  sells  but  one  form 
■of  ticket  from  Ban  Francisco  to  Oakland  aod 
Alameda.   It  ia  as  follows: 


S.  p.  Co.— Ferry  and  Local  Trains. 


m 

Id 

g> 
11 


SAN  FRANCISCO 


OAKLAND  or  ALAMEDA 


Oen.  Pass,  and  Ticket  Agent 


The  ticket  entitles  the  bolder  to  take  either 
'Of  three  different  lines,  all  operated  bydefeod- 
«Dt,  two  of  Which  pass  through  Oakland. 

In  May,  18(11,  plaintiff  purchased  such  a 


ticket  at  the  office  of  defendant  at  the  foot  of 
Market  street,  San  Francisco,  and  proceeded 
with  it  to  the  ferrr  wl>ich  carries  tbe  passen- 
gers to  the  Oakland  pier  in  the  city  of  Oakland, 
where  defendant's  railroad  begins.  He  was 
required  to  pass  through  a  gate  on  his  way  to 
the  ferry.  Here  an  em^oye  of  the  defendant 
demanded  his  ticket.  Plaiotifl  informed  tbe 
gate  keeper  that  he  desired  to  stop  over  at 
Oakland,  and  insisted  upon  retaining  bis  ticket 
or  receiving  a  check,  which  would  be  evidence 
of  his  right  He  was  informed  that  stop-over 
tickets  were  not  provided,  and  that  no  stopM)Ter 
rii![tiis  were  allowed;  and  he  was  refused  per- 
mission to  go  upon  the  ferry,  except  upon  sur- 
render of  his  ticket,  which  be  then  nive  up- 
He  proceeded  by  ferry  and  road  to  the  inter, 
section  of  Broadway  and  Firs!  streets,  In  tbe 
city  of  Oakland,  where  be  alighted,  and  re- 
mained attending  to  some  private  business  for 
a  sbort  time.   At  this  point  all  passenger  trains 

f sssing  over  tbe  road  habitually  stop,  and 
rom  1,000  to  I.SOO  passengers  get  on  and  off 
daily.  There  is  no  station  house  or  sutlon 
agent  there,  but  passengers  are  received, 'and 
pay  their  fare  to  tbe  conductor.  Subsequently, 
be  took  tbe  train  for  Alameda  at  tbe  point 
where  he  alighted,  and,  his  fare  beang  dc- 


▼.C!haclotte.C.*AB.0o.8  &a  N.B.8B0;UAnL 
Bop.  750. 

Sfeet  of  partiemiar  iltptttalionM. 

Tbe  fact  tbat  a  ticket  Is  marked  "Good  for  twentf 
days"  does  not  give  a  rlgbtto  atop  over  od  iL 
Oaur  V.  Great  Western  B.  Oo.  24  U.  a  Q.  a  GOi. 

A  ticket  marked  "Good  for  thla  da^  only"  en- 
titles ddIj  to  a  oontlDUons  trip.  Brlggfc  v.  Grand 
Trunk  R.  Oo.  U  U.  a  Q.  &  SIO. 

If  the  Ucket  Is  indorsed  "Good  for  this  dsr  onir" 
tteJoiinie7oaniM>(bet>eirunon  one  train  aodfln- 
Wied  on  another.  Oater.Delawate,  L.  AW.  B.Ca 
fHnn,0nL 

AffTMrnetUt  or  nprrnntatloiu  as  to  right  to  atap 
over. 

A  passouger  hss  a  rlgbt  to  idr  on  the  atateraaots 
and  agreements  of  tbe  oondaotor  tx  train  agent  as 

4o stop-over  privileges.  'Au-bell  t.  Northern  Cent. 
B.  Co.  M  Hud, 

Where  the  ticket  agent  of  tbe  railroad  oompao; 
toforna  ao  lotendlng  piuebaser  of  a  ticket  tbat  he 
mm  stop  over  at  a  oeitaln  statloa  he  will  tie  en- 
titled to  bis  stop,  although  the  ticket  given  him 
-oontaiDS  the  words  "Good  for  this  day  ooLy." 
BumbamT.  Grand  Trunk  B.  Co.  03  1^.288, 18  Am. 
Bep.  SDl 

Perntsslon  by  a  ocoduotor  to  stop  at  a  statloii 
without  bavlnirtbe  ticket  Indorsed  aa  required  by 
the  rules  of  cbe  company  Is  exhausted  by  one  stop- 
fiage  and  If  another  Is  attempted  there  must  be 
proper  indonemeat  or  the  pamenger  may  be 
■ajected  from  tbe  train  upon  attemptiug  to  resume 
kis  Journey.  Denny  v.  New  fork  Cent.  &  H.  B.  B. 
Oo.  5  Daly.  tO. 

Where  a  coupon  ticket  la  sold  tbe  agent  selllag  !■ 
aots  as  agent  tor  all  the  roads  and  they  are  t>ouD<' 
tv  his  representatioaa  as  to  «top-orerprivllegee  oi 
the  respective  roada.  Toung  v.  Penneylvanla  R 
'Co.  115  Pa.  113. 

n  in  aooordanoe  with  theregulatlonsof  tbeoom- 
pany  that  timely  notice  must  be  given  of  a  desin 
to  atop  over  a  passenger  DotlOes  tbe  agent  otwbon 
he  procures  hta  ticket  that  he  wishes  tosiopove-, 
and  Is  told  to  speak  to  tbe  conductor,  which  b' 
does  and  tbe  oooduetor  tells  him  that  be  wUl  Ox  1 
all  right  and  that  he  can  use  his  punched  tloke 
«U  R.A. 


from  the  stop-over  point  to  his  destination  without 

any  stop-over  check,  he  la  uitltled  to  rely  on  auoh 
repreaentatloDS  and  cannoC,arter  preseotlngtbe 
punched  ticket,  be  elected  from  tbe  subsequent 
train  which  be  takes.  New  York.  L.  B  ft  W.  B. 
Co.  V.  Winter,  US  U.  8.  M, «  L.  ed.  TL 

If  tbe  conductor  of  a  mixed  train  gives  a  otieidc 
for  passage  to  a  station  mentioned  In  tbe  tloket 
taken  up  and  subsequently  advises  the  bolder  to 
take  an  express  train  which  passes  tbe  mixed  train 
at  a  certain  place,  saying  that  the  obeck  will  ba 
good  oo  the  express  train,  the  company  will  be 
liable  If  tbe  conductor  of  tbe  express  train  refines 
to  honor  tbe  check  upon  its  being  preseuted  to  blm 
for  passage.  Toledo,- W.  *  W.  B.  Col  v.  UcDon- 
ough,  58  Ind.  280. 

If  train  agenta  only  have  the  right  to  allow  stop- 
over privileges  and  a  passenger  who  stops  over  Is 
permitted  to  do  so  by  a  train  agent  who  indorses 
bis  initials  on  the  ticket  as  evidence  of  the  right,  the 
passenger  who  upon  taking  the  next  train  claims 
that  the  right  was  given  by  the  oooductor  cannot 
insist  on  tbe  right  to  oonttnue  hta  journey  on  the 
slip.  Petrie  v.  Pennsylvania  R.  Oo.  «B  N.  J.  L.  449. 

Stotutorv  permteslon. 
In  Maine  the  statute  gives  a  right  to  stop  over. 
Dryden  v.  Grand  'Drunk  B.  Ool  of  Cknada.  DO  1I& 
512. 

But  the  Maine  statute  giving  passengers  tbe 

right  to  stop  over  does  not  operate  outside  of  tbat 
state,  although  the  ticket  was  punAased  and  the 
Journey  begun  wttbln  its  twrdera.  Carpenter  v- 
Grand  Trunk  R.  Co.  of  Canada.  72  He.  888, 80  Am. 
Rep.  84D;  Boston  *  U.  Bailroad  v.TraCton,  UlMaas. 

Umited  tlcfutM. 
The  punAsser  of  a  limited  tloket  Is  entitled  only 
.o  a  continuous  passage  to  thepolntof  his  destlna- 
cion.  Walker  v.  Wabash,  Bt  Xl-^A  P.  B.  Oo.  IB  Mo. 

A.pp,8S8. 

A  drover's  ticket  which  Is  limited  to  paitloular 
rialns  and  a  particular  time  which  Is  good  only  in 
he  bands  of  ttie  purchaser  and  which  entitles  him 
o  "one  seat"  from  the  beginning  to  thetermlna- 
Ion  of  bis  Journey  will  not  enUUe  him  to  atop  off. 
Dietrich  V.  Pennsylvania  B.  Co.  n  Fa.  481,  U  Am 
Kep.7U. 
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maoded  b;  the  cooductor,  be  refused  to  pay  It, 
basing  bla  refnsat  upon  tbe  facts  staled.  But, 
notwnbslaDdlng  bit  statement  of  tbese  matters 
to  tbe  conductor,  he  was  ejected  from  tbe 
train. 

Tbfl  only  question  iDToWed  In  tbls  HtijTRtion 
is,  Waa  tbe  respondent  entitled  to  a  stop  over 
privilege  at  tbe  city  of  Oakland?  He  claims 
this  stop  orer  right  under  section  490  of  tbe 
Civil  Code,  and  that  section  reads  as  follows: 
"Sec.  4S(K  Svery  Tallroad  corporation  moat 
[mtTlde,  and,  on  being  tendered  tlie  fare  tbers- 


for  fixed  as  provided  In  the  preceding  section, 
fumiFb  to  every  person  desiring  a  pfl<«sage  on 
tbeir  passenger  cars  a  ticket  which  entitles  the 
purcbsser  to  a  ride,  and  to  tbe  accoir.modalioo» 
provided  on  ibeir  cars,  frum  the  depot  or  at*- 
tion  where  tbe  same  is  purchased  to  any  other 
depot  or  slatioa  on  tbe  line  of  their  road. 
£Tery  such  ticket  eolitles  the  bolder  thereof  to 
ride  on  tbeir  passenger  cars  to  the  slatioD  or  de- 
pot of  destination,  or  any  intermediate  atatioo. 
and  from  any  iniermediate  siatlra  to  the  depot 
of  destination  designated  in  tbe  ticket,  at  aaj 


Ad  ezcnrskm  tloket  gives  no  rlffbt  to  stop  over. 
So  such  rljrbt  exuu  except  br  means  of  a  stop- 
over check  or  tberesutaUons  of  the  companr.  So 
Jt  one  puroliases  an  ezourakm  Uoket  and  uses  It  a» 
Ult  ss  tbe  train  soes  after  wlilch  he  waits  for  an- 
other train  to  his  destination  be  will  not  be  permit- 
ted to  toavel  on  the  seooad  train.  Terry  v.  Fluab- 
m«,  N.  &  *  a  B.  Go.  18  Hud,  SSO. 

Sx>eekUrtUe»or  coiUraUt, 
TIte  carrier  mar  stipulaie  that  the  passage  shall 
he  Itn  one  oonUonous  trip.  Barker  v.  OofUn,  n 
BarD.  IBS. 

One  who  porohases  a  tloket  entitling  him  br  tbe 
rules  of  tbe  oompany  regulatliig  the  rates  of  fare 
to  aeontlnuoos  pasmge  thn»«h  and  avallsblmaelf 
ot  the  rednotlon  in  i»loe  allowed  to  suoh  passensera 
cannot  insist  in  being  taken  up  as  a  war  paasenser 
at  a  station  at  which  he  has  atopped  over  without 
permission.  Chraey  v.  Boston  it  M.  B.  Go.  11  Het. 
Ul,tfAm.Dao.UOi 

TbB  mere  fact  that  upon  laqutrlnc  for  tlcketa 
ttie  passenger  is  shown  two,  one  of  which  Is  called 
a  limited  tloket  and  provides  for  a  continuous  pas- 
sage, and  the  otiier  one  at  a  higher  price  oontaiaa 
no  soidi  eondltlon,  raises  no  Impltoatlon  that  tbe 
tuaer  givea  aor  stop-over  prlvllesea;  and  if  it  Is 
taken  there  will  be  no  right  to  stop  over  except 
as  it  mar  be  arrsnged  ftn-  with  theoonduotor  as  in 
other  cases.  Kelser  v.  Michigan  Cent.  B.  Oo.  SB 
Hm,  460. 

If  athroogfa  tloketis  sold  at  a  lower  rate  than 
tbe  sum  of  tbe  local  rates  it  cannot  be  used  from 
atatlon  to  statJoD  along  the  route  with  a  privilege 
(tf  stop-over  at  the  pleasure  of  tbe  holder.  Sbedd 

T.  nojr  *  B.  a.  Oo.  ao  Yt.  88. 

ihilcs  and  owtom  (tf  carrier. 
AmlBot  a  railroad  oompanr  reqalring  tIeMa 
to  hensedoa  the  day  of  ttadr  datels  reasonable. 
Johnson  v.  Oonoord  B.  Oorp.  <S  ft.  H.  ZIS,  88  Am. 
Deo.m. 

Stop-over  privileges  must  be  exercised  In  ao- 
eordanoe  with  tbe  regnlatloiu  of  the  railroad  oom- 
panr and  not  aooordlag  to  the  notions  ot  the  pss- 
aenger.  Duaptar  v.  Brie  B.  Oo.  10  Jones  *  B.  US. 

Ballroads  mar  preecritm  a  regulation  that  a  per- 
son wishing  to  stop  over  must  procure  a  stopover 
eheok.  Breenv.TezasAP.  B.Oo.UTex.48. 

U  a  passenger  chooses  to  atop  over  It  Is  not  un- 
rsasonabte  to  require  him  to  procure  bla  ticket  to 
lie  so  indorsed  as  to  make  ft  a  voucher  to  the  oon- 
duotor  having  ohuge  of  tb»  subsequent  train. 
Beebe  v.  Arres.  tt  Barb.  WOL 

A  Twulatlon  of  a  railroad  requiring  paaaengen 
dealring  to  atop  over  to  procure  stop-over  tickets 
is  reasonable,  and  if,  br  mistake,  tbe  wrong  obeok 
is  given,  tbe  oonduotor  on  the  subsequent  train  la 
not  Iwund  to  honor  It  but  mar  put  the  holder  off 
tbe  train  leaving  him  to  his  action  for  damages  for 
theact  of  tbe  first  oonduotor.  Torton  t.  Uilwau- 
Ine,  L.  B.  *  W.  B.  Co.  S4  Wla.  m.  41  Am.  Bep.  28. 

The  fact  t^t  at  tbe  time  a  ticket  was  purahased 
a  custom  of  a  railroad  oompanr  permitted  atop- 
over  privileges  wUI  not  prevent  the  oompanr  from 
Aanglatr  the  rule  so  as  to  defeat  the  right  of  sloiK 
WUR.A, 


over  on  snob  ticket,  aUbough  tbe  tloket  is  tberebr 
rendered  worthless.  Joboaon  v.  Ctonoord  B.  Ooeik. 
4Bir.  88  Am.  X>eo.  W. 

Vffeet  <tf  delotr  of  train. 
As  a  general  rule  when  a  psMenger  who  holda 
a  ticket  from  one  point  to  another  selecta  hla  trato 
and  enters  upon  big  Journer  he  has  no  right  to 
leave  tbe  train  at  a  war  sutlon  and  afterwarda 
enter  another  to  proseoute  his  Imimer  without 
procuring  a  tloket  or  paying  fare  from  tbe  way 
station.  If,  however,  the  oompanr  Is  not  proa- 
ecutlng  the  Journer  In  a  rcaaonatde  tima,  as.  if 
there  is  a  wreck  which  delars  the  train,  the  pas- 
senger may  leave  the  train  and  continue  Ills  Jour- 
ney on  another  under  bboriglnal  eoatnrat  witfaoat 
paying  additional  fare.  WOmr  r.  Loulavllie  ft  N. 
B.Oo.8>Kr.  SU. 

ZftroMOft  (rofn  mint  be  tafeeiL 
If  a  paannger  acoepta  a  ticket  containing  the 
oonditlon  that  it  is  not  "good  to  stop  off"  he  fa 
bound  to  take  a  train  which  will  carry  htm  to  bis 
destlnatloo.  and  [f  for  the  purpose  of  getting  atoD- 
over  privileges  he  takes  a  train  which  doea  not  go 
as  far  as  his  destlnatloo  be  will  not  be  permitted 
to  resume  bis  Journey  after  baring  reached  tbe 
destination  of  the  train  and  stopped  there.  John- 
son V.  Philadelphia,  W.  *  a  B.  Co.  83  Hd.  lOr. 

tbe  tloket  only  entltlee  tbe  bolder  to  a  oon- 
tlnuons  passage  be  must  asoertaln  what  tralnsstop 
at  his  deettnation  and  take  one  of  those  and  he 
cannot  take  another  and  then  stop  ott  and  reaume 
his  Journey  on  a  trata  which  will  stop.  Kellect  v. 
Chicago  *  A.  B.  Oo.  28  Ho.  App. ««. 

A  ticket  which  Is  good  for  a  oontinuoua  pasaave 
only  does  not  entitle  a  peasenger  who  TOluntaiitr 
takes  passsge  upon  a  train  which  he  must  be  held 
to  have  known  wonld  not  oonver  him  to  Us  dee- 
tlnatton,  and  leaveathat  tnUn  at  an  IntmnnedlBte 
point  to  be  carried  tbe  remainder  of  tbe  Journey 
on  tbe  train  on  which  be  ought  to  have  twen  in  tbe 
(Int  Instance.  Oolf,  0.  F.  B,  Oo.  r.  Hentr.  W 
L.B.  A.ll8,8«Tax.  878. 

After  tbe  tloket  has  been  takm  up  on  a  train 
which  only  goes  to  an  intermediate  station  tbe 
passenger  cannot  go  upon  another  train  and  loAS 
on  Uie  right  to  pasisge  on  It  to  his  destination. 
Townsand  v.  Hew  7oik  Osnt.  ft  H.  B.  B.  OOkM  X. 
T.ZBfi,15Am.Bep.<UL 

No  ntop-owr  vMlunil  tldcet. 
After  tbe  paaeenger  has  delivered  up  tils  ticket 
be  cannot  leave  tbe  train  and  demand  passage  on 
Roother  one.  Cleveland,  a  ft  OL  B,  Oo.  v,  Bertram. 

U  Ohio  St.  4Et, 

Time  wtthfn  «Meh  itep-etw  imnt  ba  «sed. 
A  stop-over  tloket  Is  not  good  after  the  ezph^ 
UoD  of  the  time  for  which  It  Is  limited.  Wenta  v. 

Brie  K.  Co.  8  Hun,  2(1. 

Rl0M  to  tdht  VP  aauL 
The  conductor  Is  not  entitled  to  take  op  the 
ticket  and  demand  payment  of  Are  In  addltioa. 
Tankirk  v.  Fennqrlvaala  IL  OOh  )•  Pa.  88;  U  Ask 
Bep.«M.  H.P.V. 
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time  wItbiD  BIX  montbs  thereafter.  Any  cor- 
poration failinj;  so  to  provide  and  furnish  tick 
ets,  or  refusing  Uie  passage  which  the  same 
calls  for  wbeo  sold,  must  pay  to  the  person  bo 
refused  the  sum  of  twobandred  dollars."  The 
briefs  of  oouosel  oontun  an  elaborate  discus 
■too  of  TBrious  legal  piiDCi  plea  that  are  claimed 
to  be  germane  to  tbe  queatlon  here  presented, 
and  those  principles  which  we  deem  necessarily 
involved  in  the  final  determination  of  this 
Utigatimi  we  will  take  up  and  diacun  aeri- 
atim. 

1.  Appellant  ioslsti  tiiat  the  true  conatmo- 
tion  of  section  490  is:  "Such  ticket  entitles  tbe 
bolder,  at  any  time  within  six  months  after 
the  Issuance  of  the  ticket,  to  ride  from  tbe  de- 
pot where  be  purchased  the  ticket  to  the  depot 
of  destination  named  in  the  ticket,  or  to  any 
Intermediate  station,  or,  if  he  so  elects,  he  may 
■tort  from  any  intermediate  station,  Inslead  of 
wbere  he  htn^ht  tbe  tit^et,  and  ride  to  the  de- 

S>t  of  destinaitoQ  designated  in  the  ticket." 
otwithstaoding  the  statute  appears  to  be  plain 
and  ezplictc  upon  Its  face,  it  is  insisted  that  the 
conjunctions  "and"  and  "or"  are  convertible 
terms,  and  that  tbe  conjunction  "and,"  as  it 
appears  in  the  section  should  be  read  "or." 
There  ore  times  when  it  is  entirely  manifest 
from  the  context  that  the  intention  of  (he  law- 
making power  can  only  be  given  effect  by 
holdine  these  terms  convertible.  And  this 
rule  of  construction  is  adopted  for  the  very 
purpose  of  giving  that  force  and  effect  lo  the 
text  which  plainly  sppears  from  the  context 
was  inieoded  to  be  given  it  by  the  author  of  its 
creation^  but  this  license  of  conetmcticHi  is  only 
to  be  exercised  upmi  the  Hues  indicated,  and  in 
all  other  cases  these  two  words  are  to  be  read 
and  construed  as  they  stand  upon  the  pagcb 
Ordinarily,  they  are  in  no  sense  interchangea- 
ble terms,  but,  upon  the  contrary,  are  used  Id 
the  structure  of  lan^iuage  for  the  fHirpose  en- 
tirely TsrianL  "There  u  a  world  at  difference 
between  the  little  words  'and'  and  'or.'"  StaU 
V.  Beavdeigh,  63  Mo.  497.  We  see  oothiog 
here  demanding  (be  coostruction  claimed.  U 
is  not  plainly  manifest  ibat  tbe  legislature  so 
Intended.  It  is  not  manifest  at  all.  Tbe 
clause  is  full  of  meaning,  reading  It  as  It  ap- 
pears to  the  eye,  and  is  entirely  consistent  with 
other  portions  of  the  section.  If  we  should  in- 
terpret "and"  as  "or"  an  entirely  different 
nwaniae  would  be  given  tbe  provision.  This 
would  be  judicial  legislation,  pure  and  simple. 
Appellant  contends  for  the  construction  claimed 
because  it  Is  said  that  formerly  so-called  "com- 
petitive points"  were  favored,  and  the  object  of 
tbe  statute  was  tbe  prevention  of  greater 
charges  l^om  Intermediate  stations  to  competi- 
tive p(dnUi  than  were  charged  fw  longer  dis- 
tances from  one  rompelftlve  point  to  aoother. 
Id  view  of  tbe  tact  that  tbe  legislature  provided 
In  the  immediately  preceding  section  (489)  that 
tbe  amount  of  passenger  fares  should  be  refni- 
lated  according  to  the  distance  teaveled.  there 
would  seem  to  be  no  necessity  for  further  leg- 
islation upon  that  question.  That  evil,  what- 
ever it  may  have  been,  was  called  to  tbe  atlen 
tios  of  the  legislature,  and  cured  by  said  section. 
The  only  effect  upon  the  alatute,  by  appellaot's 
construction,  is  to  give  a  passenger  the  right 
to  board  a  train  at  an  intennedlate  statloD.  and 
xide  to  tbe  point  of  destlnotlni  upon  a 
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purchased  at  some  station  which,  from  the 
place  of  destination,  is  beyond  tbe  Intermediate 
point.  We  see  do  demand  for  legislation  of 
tbe  character  outlined  by  appellant  s  consiruc- 
tioQ  of  the  statute.  The  circumstance  of  a- 
passenger  purchasing  a  ticket  from  one  point 
to  aootner,  and  then  only  actually  using  it  for 
a  portion  of  tbe  distance,  would  not  seem  to 
be  an  event  of  such  common  occurrence  as  to 
demand  tbe  needs  of  legislative  action.  Again, 
while  not  desirous  of  prejudging  matters  not 
oeceasarily  involved  In  the  consideratiOD  of  the 
present  case,  we  might  remark  that  no  Iwal 
rule  BOW  preseots  itself  to  our  minds  which 
ever  denied  a  passenger  the  right  to  use  a  ticket 
of  the  cbaracter  here  contemplated  from  an 
intermediate  station  to  the  point  of  destination. 
Auerhach  v.  NeviYork  Cent,  dk  S.  &  H.  Co.  Si 
N.  Y.  281,  48  Am.  Rep.  290.  And,  if  such 
was  tbe  law  prior  to  tbe  passage  of  section  480, 
we  are  justified  In  saying  that  the  l^rislatnre. 
in  enacting  that  pronslon,  was  not  doing  an 
idle  thing,  and  we  must  assume  the  provision 
was  created  for  other  purposes.  Appellant's 
position  as  to  tbe  construction  of  section  490 
of  tbe  Civil  Code  is  not  tenable. 

9.  It  is  insisted  thai  section  490  of  the  Civil 
Code,  upon  which  plaintiff  relies  for  bis  slop- 
over  right,  was  repealed  by  section  23  of  article 
13  of  the  State  Constitution,  and  this  claim  of 
repeal  is  based  upon  the  additional  claim  that 
the  constitutional  provision  cited  places  Uie 
full  and  exclusive  power  of  fixing  railroad 
transportation  charges  within  this  state  Id  the 
railroad  commissioners.  It  is  insisted  that  tbe 
repeal  of  section  490  is  occasioned  by  the  repeal 
of  section  489;  thus  this  constitutional  provi- 
sion repealed  section  489, — a  section  which 
pertains  to  tbe  regulating  and  establisbineDt  of 
rates  for  freights  and  fares, — and  that  section 
490  is  so  dependent  upon  section  489  that  it 
cannot  stand  alone,  and  the  fall  of  section  489 
iherefm  necessarily  carries  with  it  tbe  destnic- 
tlon  of  section  490.  We  will  not  discuss  the 
Interesting  question  is  to  whether  or  not  the  re- 
peal of  section  489  was  occasioned  by  tbe 
adoption  of  that  portlop  of  the  constitution  re- 
ferring to  the  election,  powers,  and  duties  of 
roilrowl  commissioners,  hut,  fat  the  purpoees 
of  the  case  alone,  will  concede  that  suchrepeal 
was  bad.  Tbe  single  question  then  remuns, 
Did  the  repeal  of  section  489  result  in  the  repeal 
of  section  490?  CAm^ tTuf^tceShaw.lndiscuss- 
ing  a  similar  principle,  said  In  the  cose  of  War- 
ren V.  CharUttown,  2  Gray,  84:  "When  tbe 
parte  of  a  statute  ore  so  mutually  connected 
and  dependent,  as  conditions,  coiulderatlons, 
or  comjiensations  for  each  other,  as  to  warrant 
a  belief  that  the  Ic^slature  intended  them  as  a 
whole,  and  that  If  all  could  not  be  carried  into 
effect  tbe  legislature  would  not  pass  the  resi- 
due Independently,  if  some  parts  are  unconsti- 
tutional and  void,  all  the  provisions,  which  are 
thus  dependent,  conditional,  or  connected, 
must  fall  with  them."  The  rule  is  well  suted 
in  the  foregoing  quotation,  and  the  loinciplp 
there  declared  hu  been  leoognized  and  de- 
clared the  true  one  by  the  courts  <tf  many 
states.  Measured  by  this  doctrine,  can  section 
490  stand  tbe  test?  Is  It  manifest  that  the  leg- 
islature intended  that  such  section  diould  stand 
or  fall  with  sectk>a  489?  Is  section  ^  so 
ckHBlj  connected  with  nd  so  entirely  d^md- 
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eot  upon  the  precedins;  sectloD  tbat  its  very 
life  eoda  at  the  moment  wben  tbat  section  ii 
DO  more?  Would  eectioa  490  bave  been  eo- 
acted  by  tbe  legislature  If  aecUoD  489  bad  never 
been  placed  upoo  tbe  statute  book?  TbeselD- 
terrogatorlea  are  answered  by  appellant,  and  to 
tbe  hga\  BouodDess  of  those  answers  our  at- 
tention shall  now  be  addressed. 

Section  489  proyides  that  railroad  corpora- 
tions muBt  fix  and  publish  their  rates  of  charges 
for  freigbtaffe  and  fares  from  one  depot  to  an- 
other on  thdr  Tarlous  lines  of  road  la  this  state, 
and  declares  a  graduated  scale  of  charges  ac- 
cording to  dislaDce.  It  further  provides  that 
the  maximum  charees  shall  not  exceed  ten 
cents  per  mile  for  each  passenger,  nor  fifteen 
coits  per  mile  for  each  ton  of  freight  traosported 
upon  lu  road,  and  also  affixes  a  penalty  for 
the  violation  of  any  of  these  provinona. 
Section  490  declares  that  the  railroad  com- 
pany must  provide,  and,  on  being  tendered 
the  fare  therefor  fixed  as  provided  in  the 
preceding  section,  furnish  to  every  pas- 
senger desiring  passage  on  tbeir  passen- 
ger car,  a  ticket  which  entitles  tbe  purchaser 
to  certtdn  rights  and  privileges  which  we  have 
already  considered ;  and  this  section  also  affixes 
a  ^oalty  for  the  violation  of  any  of  its  pro- 
visions. In  all  portions  thereof,  save  a  single 
one,  the  section  is  entirely  disronnected  from 
and  independent  of  section  489.  With  this 
single  exception,  It  appears  to  be  full  of  its 
own  vitality,  and  possessed  of  ample  strength 
witbln  itself  to  stand  out  alone;  a  law,  as  in- 
dependent and  complete  as  any  oiber  section 
within  the  lids  of  tbe  code.  Bat,  it  is  said  in 
tbe  lengaage  of  defendant  to  hold  that  sec- 
tion 490  is  Dot  dependent  upon  section  489,  is 
to  ignore  tbe  words  of  the  section  itself,  name- 
ly, "  on  being  tendered  the  fare  therefor  fixed 
as  provided  In  tbe  preceding  sectioo."  This 
clause  forms  the  connecting  link  between  the 
sections,  and  upon  the  sole  strength  of  that 
link  depends  the  repeal  or  nonrepeal  of  sec- 
tion 490.  It  is  claimed  that  it  was  tbe  legis- 
lative intent  that  a  passeoger,  in  order  to  enjoy 
tbe  rights  and  privileges  granted  by  sectioo 
490,  should  tender  the  amount  of  fare  fixed 
by  tbe  corporation,  in  accordance  with  seciion 
4ti9,  and,  that  secuion  being  repealed,  that  it  is 
impossible  to  make  a  tender  of  the  fare  therein 
provided;  that  a  tender  of  tbe  fare  fixed  by  a 
later  act  of  the  legislature,  or  the  tender  ox  a 
fare  fixed  by  the  corporation  Itself  in  the  ab- 
sence of  any  law  upon  the  subject,  would  be 
unavailing,  and  tbat  consequently  no  rights 
and  prlvifeges  can  flow  to  the  passenger  un- 
der section %I0.  It  Is  insisted,  In  other  words, 
tbat  the  fare  tendered  must  be  the  fare  fixed 
according  to  section  489,  notwithstanding  tbat 
section  may  bave  been  repealed,  and  In  sub 
stance  replaced  by  other  legislation.  We  think 
appellant's  interpretation  of  the  section,  as  evi- 
denced bj  tbe  foregoing  line  of  reasoning,  too 
rigid  and  literal  to  aatiafy  well-settled  rules 
of  statutory  construction.  The  subject-mat- 
ter of  these  two  sections  has  nothing  In  com- 
mon. Tbe  sections  relate  to  distinct  and  In- 
dependent matters  of  legislation.  Section  480 
is  in  no  way  dependent  upon  section  400. 
There  is  no  mutuality  In  their  connections  and 
dependencies.  Section  490  could  have  been 
repealed,  and  the  Titallty  of  section  489  would 
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not  have  been  affected  In  the  slightest  dopreo. 
In  accord  with  appptlunt's  contention,  w« 
bave  conceded  tbat  section  489  is  repealed  by 
implicaUon  by  certain  provisions  or  the  con- 
stitution. In  order  to  declare  s  repeal  by  im* 
plication,  It  must  be  entirely  apparent,  by  a 
comparison  of  the  two  provisions,  that  the 
subject-matter  of  section  489  is  completely 
covered  by  the  constitutional  provision,  and 
the  repeal  can  be  supported  upon  no  other 
ground.  In  other  words,  tbe  eonstltntlooal 
provision  Is  a  substitute  for  the  section.  It  seems 
to  follow  that  tbe  question  here  presents  itself 
in  no  different  form,  and  involves  no  different 
priociple,  than  though  seciion  469  had  been 
amended  upon  the  lines  embraced  within  the 
repealingclauseof  the  constitution.  If  section 
489  were  stilt  a  live  section,  covering  the  gen- 
eral subject-matter  embraced  witbin  it  ai  ths 
beginning,  no  matter  bow  changed  and  modi- 
fied, no  matter  how  drastic  the  treatment  by 
amendment,  surely  defendant  would  still  m 
bound  by  its  provisions.  Hence,  appellant's 
contention  reduces  Itself  to  the  sln^e  claim 
that  the  present  law  upon  the  question  Is  not 
embraced  in  the  "  preceding  section,"  and  that 
the  particular  point  of  locatfon  of  tbe  law  upon 
tbe  statute  book  is  tbe  all-controlling  dement 
Such  a  coDstructioo  would  result  In  tbe  sacri- 
fice of  substance  to  tbe  merest  form.  Tbe  gist 
of  section  489  la  tbe  requirement  that  railroad 
corporations  fix  their  rates,  and  fix  tbem  in 
accordance  with  certain  rules  there  declared, 
and  within  certain  limits,  and,  to  a  certain  ex- 
tent, regulate  fares  and  freights;  and  a  rcfer> 
ence  to  this  section  in  section  490  is  rimply  % 
recognition  of  that  tact,  and  nothing  more; 
Tbe  words,  "as  provided  in  tbe  preceding 
section,"  might  almost  be  termed  surplusage. 
Tbeir  only  possible  putTMse  is  to  make  more 
certain  that  which  was  already  certain.  Strike 
them  from  the  section,  and  nothing  of  weight 
or  substanoels  taken  away.  Tbe  construction 
would  be  the  same  witn  or  without  them. 
There  surely  is  not  tbat  magic  in  them  which 
holds  tbe  power  of  life  and  death  over  the  en- 
tire section.  The  fare  to  be  tendered,  in  order 
to  give  the  passenger  a  right  to  his  ticket,  is 
thelawful  fare;  and  it  is  immaterial  whether 
that  fare  be  fixed  by  the  "  preceding  section," 
or  by  other  provisions  of  tbe  code,  or  1^  the 
corporation  in  the  absence  of  law,  or  by  tbe 
constitution  itself.  It  is  the  fare  regulated 
by  law,  and  if  there  be  no  law  regulating  the 
fare,  then  it  Is  the  regular  fare  charged  by  the 
corporation.  Attheoate  of  the  euactment'of 
section  490,  it  happened  that  fares  were  r^o- 
lated  bv  tbe  preceding  section  489,  and  faenct 
the  reiereDce.  There  ts  nothing  to  indicate 
that  the  enactment  of  these  two  sections  par- 
took of  the  character  of  a  contract  between 
corporations  upon  the  one  side,  and  the  peo- 
ple, through  Its  legislative  body,  on  the  other, 
whereby  corporations  were  granted  valuable 
privileges  and  benefits  nnder  sectttm  489  la 
consideration  of  reciprocal  valuable  privileges 
and  benefits  extended  to  the  traveling  public  un- 
der  section  490.  It  is  further  apparent  that 
such  conditions  did  not  surround  the  creation 
of  these  sections,  for  we  find  the  substance  of 
section  489  to  have  been  the  law  of  this  state 
for  many  years  mior  to  the  adoption  of  the 
codes.  Stat  18a,  p^  SSB.   We  eonchids  tlial 


Digitized  by 


Google 


1804. 


779 


It  wM  not  tlie  Inteotloa  of  tbe  legislature  that 
these  two  sectiona  should  be  takea  as  a  vbole, 
tbat  Bcction  490  should  stand  only  while 
section  489  stood,  and  tbat  the  fall  of  section 
489  should  likewise  mark  tbe  fall  of  section 
490.  We  see  no  reason  why  tbe  legislature 
ibould  do  sucb  a  tbins,  and  sucb  an  iaieotiou 
la  not  mHQifcst  from  ue  cootezt.  The  repeal 
of  sectioo  4S8  does  not  result  in  the  repeal  of 
•ertloD  490. 

8.  The  Central  Pacific  Company  leased  to 
the  Southern  Pacific  Company  certain  rail- 
roads for  tbe  period  of  ninety-nine  years,  and 
alsoassieued  to  tbe  Souibem  PaciQc  Company 
certain  leases  it  held  of  oiber  roads.  These 
leases  Included  all  the  rolling  stock,  telegraph 
lines,  steamboats,  vrbarres.  pieni,  and  all  other 
property,  both  real  and  personal,  used  In  con- 
nection with  these  roada,  together  with  the 
appurtenances  thereto  belonging,  with  the 
right  to  possess,  use,  maintain,  and  operate 
and  enjoy  raid  property.  Tbe  leases  held  by 
the  Central  Pacific  Companv  were  assigned 
"  wiUi  the  r^ht  to  take,  bold,  operate,  main- 
tain.and  enjoy  said  railroads  and  other  property 
Id  the  same  manner  as  the  Central  Pacific  Com- 
pany holds,  operates,  enjoys,  and  maiutalDS  the 
same  under  said  leases."  It  is  now  claimed 
tbat  section  490  of  tbe  Civil  Code,  upon  which 
plaintiff  relies  to  gWe  bim  the  privilege  of 
"  stop-over," does  not  apply  to  the  defeodant, 
the  Boiithem  Pacific  Company,  because  it  does 
not  apply  to  Its  lessor,  tbe  Ceniml  Pacific 
Railroad  Company,  aod  section  288  of  tbe 
Civil  Code  is  relied  upon  to  show  its  nonap- 

gticability  to  the  Cpntral  PaHflc  Railroad 
ompany.  That  section  provides:  "  Mo  cor- 
poration formed  or  existing  before  twelve 
&clork,  noon,  of  tbe  day  upon  which  this 
Code  takes  effect,  Is  affecied  by  the  pro- 
visions of  part  IV.  of  division  1  of  this 
Code,  unless  such  corporation  elects  to  con- 
tinue Its  existence  under  it  as  provided  in 
■ecUoD  S87;  but  tbe  laws  uoder  which  such  cor- 
porations were  lormed  and  exist  are  ap- 
plicable to  all  such  corporations,  and  ate 
repealed  aubject  to  tbe  provisions  of  this  seo- 
tion."  Tbe  Central  Pacific  RHilroad  Com- 
pany has  not  elected  to  continue  its  existence 
under  tbe  law  found  in  part  IV.  of  division  1  of 
Ibe  Civil  Code;  and.  section  490  t)eing  found 
therein,  it  would  appear  that  that  corporation 
was  not  bound  by  lis  provii^ions  f  or  tbtslaoguage 
Is  comprehensive,ana,  judged  by  its  face  alone, 
baa  no  uncertain  meaning.  But  it  Is  claimed 
by  appellant  that  section  4C0  is  bEfrbly  penal 
In  its  character.  If  this  be  true,  the  power 
of  the  trgislature  to  create  penal  statutes,  aod 
tben-upon  enact  tbat  they  should  be  only  ap- 
plicable to  corporations  created  subsequent  to 
•  certain  time,  may  well  be  doubted.  Such 
an  exception  would  appear  to  be  t>eyond  tbe 
lintita  of  legitimate  legislation.  This  court 
said  In  the  case  of  Pasadena  v.  Stimton,  91 
Cal.  2S8:  "  A  law  is  constitutional  and  general 
wli<-n  it  applies  equally  to  all  persons  embraced 
in  a  class  founded  upon  some  natural  or  in- 
trinsic or  constitutional  distinction.   It  Is  not 

Emeral  or  oonsiltntional  if  It  confers  particu- 
r  privileges,  or  Imposes  peculiar  disabilties 
or  burdensome  conditions  in  tbe  exercise  of  a 
common  right,  upon  a  claas  of  peTBOns  arbi- 
trarily selected  from  the  general  oodj  of  those 
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who  stand  In  ptedsely  tbe  same  relation  to  tbe 
.subject  of  the  law.''^  But  we  will  not  enter 
Into  a  detailed  examination  of  section  288, 
with  the  object  of  determining  its  true  force 
and  effect  as  to  either  of  these  positions.  For 
the  purposes  of  this  case,  we  will  concede  that 
by  reason  of  tbat  section  the  provisions  of 
section  490  do  not  apply  to  the  Central  Pa- 
cific Company.  That  much  conceded,  is  Its 
lessee,  the  Southern  Pacific  Company,  by  vir- 
tue of  Its  leases,  asslfrnmeuta,  etc.,  likewise 
unaffected  by  the  provisions  of  tbat  section? 
The  Southern  Pacific  Company  is  a  foreign 
corporation,  and  was  organized  under  the  laws 
of  the  slate  of  Kentucky  In  Marcb,1884— mora 
than  ten  years  after  tbe  enactment  of  sections 
388  and  490of  tbe  Civil  Code;  and,  aside  from 
any  rigbts,  privileges,  or  exemptions  passing 
to  It  by  virtue  of  these  leases  and  assignments, 
it  only  exists  In  this  state,  and  is  enabled  to 
do  business  in  this  state,  by  virtue  alone  of 
those  provisions  of  tbe  Oodie,  which  we  have 
conceded,  have  no  binding  force  and  effect 
upon  tbe  Central  Pacific  Company.  We  are 
unable  to  appreciate  tbe  importance  and  grav- 
ity with  which  appellant  surrounds  its  con- 
tention In  this  regard.  A  corporation  or- 
ganized and  carrying  on  its  business  under 
a  certain  set  of  laws,  leases  and  assigns  all  or 
portions  of  its  property  to  another  corpora- 
tion, organized  and  carrying  on  Its  bufuness 
under  another  and  different  set  of  laws.  Do 
such  leases,  assignments,  and  transfers  give 
the  second  corporation  tbe  right  to  thereafter 
conduct  Its  business  under  the  laws  which 
were  only  applicable  to  the  first  corporation? 
Sucb  contcouon  can  have  no  support  in  tbe 
law.  Prior  to  its  transactions  wUb  tbe  Cen- 
tral Pacific  Company,  the  Soathein  Pacific 
Company,  In  the  conduct  of  Its  business, 
wastioundby  tbe  provisions  of  section  490  of 
the  Civil  Code,  and  no  man  or  corporation, 
by  contract  or  otherwise,  possessed  the  power 
to  relieve  it  in  the  conduct  of  ita  busineaa 
from  whatever  restrictions  or  burdens  were 
imposed  by  tbat  section.  These  restrictions 
and  burdens  were  imposed  upon  it  by  legis- 
lative power,  and  it  is  to  that  power  alone  ft 
must  look  to  be  relieved  of  them.  When  or- 
ganized and  ready  to  do  buainess  in  this  state, 
part  IV.,  division  1,  of  the  Civil  Code,  formed 
the  law  regulating  Its  conduct  and  defining  Its 
rights  and  duties;  aod  now,  by  the  sole  virtue 
of  a  business  transaction  with  another  corpo- 
ration, it  Is  claimed  that  this  entire  body  of 
law  has  become  nugatory,  and,  in  effect,  re- 
pealed, as  to  sucb  corporation.  This  law  can- 
not be  evaded  in  tbat  way.  It  Is  not  the  legal 
method  recognized  for  effacing  a  law  from 
tbe  statute  books.  The  Southern  Pad6c  Com- 
pany was  organized  to  conduct  a  general 
railroad  business.  If  It  had  buOt  Its  own 
roads,  it  would  have  been  bound  by  tbe  pro- 
visions of'Seciion  490,  and  Its  status  as  to  the 
law  Is  not  changed  by  reason  of  tbe  fact  that 
it  preferred  to  lease  rather  than  build.  Let 
us  assume  tbat  it  has  constructed  and  Is  tbe 
owner  of  certain  roads  In  connection  with 
those  it  has  obtained  from  the  Central  Pa- 
clQc  Railroad  Company.  The  result  follows 
tbat  one  distina  and  separate  body  of  law 

Svems  Its  conduct  as  to  certain  portions  of 
baaineiB,  and  other  portima  thereof  ara 
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eontroned  another sepnrite  and  Independent 
body  of  law.  It  needs  but  a  glance  at  tbe 
▼ariouD  provisions  of  tbe  Code  to  see  tbnt  sucb 
ooDdltioos  would  lead  to  inextricable  cod- 
fudoD.  If  appellant's  posilion  be  sound,  its 
oonverse  is  equally  eound,  and  a  transfer  b^ 
tbe  Boutbero  Padilc  Company  of  its  roads  (if 
ft  bas  constructed  any)  to  the  Ceutral  Pacific 
Company  would  bring  that  corporation  within 
the  bindiDft  effect  of  section  490,  as  well  as  all 
other  proT^ioDS  of  part  4  of  the  Code,  nolens 
voUna.  This  practice  would  not  only  effect 
results  neTcr  contemplated  by  tbe  legislature, 
but  would  e£Fecl  them  in  a  way  absolutely  for- 
bidden by  sections  287,  288,  for  those  sections 
mark  the  only  road  that  leads  to  such  results. 
It  is  not  necessary  that  we  enter  into  a  mic- 
Toscopic  inspection  of  the  writings  eyidencing 
the  contracts  between  these  corporations,  for 
the  purpose  of  detnmining  all  tbe  properties 
ud  rights  that  actually  paned  thereby.  It  Is 
soffit  lent  to  lay  that  some  things  are  not  the 
subject  of  lease.  Tbia  lessor  could  not  lease 
the  law.  The  law  could  not  pass  under  those 
Instruments,  however  apt  words  were  used  to 
Indicate  such  a  purpose.  The  legislature  ex- 
tended to  each  of  these  oorporailona  the  right 
to  conduct  lu  business  In  a  certain  way.  That 
right,  in  each  iiistance,  was  embodied  Id  a 
parute  and  distinct  set  of  laws.  It  was  a 
purely  personal  right  It  was  io  no  sense  an 
asset  of  the  corporation  which  could  be  bought 
and  sold.  It  was  noibiog  that  could  be  trans- 
ferred.  If  the  Central  Pacific  Company  could 
transfer  it  to  the  defendant,  it  could  likewise 
transfer  It  to  a  private  Individual,  and  this 
would  be  an  absurditr.  This  right  which  is 
claimed  to  have  passed  to  tbe  lessee  is  a  very 
Intangible  thing.  It  certainly  is  not  tbe  priv- 
ilege which  the  lessor  possessed  of  bringing 
Itself  within  the  provisions  of  the  Code,  for 
the  leasee  was  alrrady  within  those  provisions. 
Prior  to  the  lease  the  lessee  was  subject  to  the 
burdens  of  section  490.  How  any  transfer  of 
Interest  from  tbe  lessor  could  operate  to  re- 
lieve the  lessee  of  burdens  already  resting  up 
on  it  is  not  perceptible.  Appellant  terms  this 
act  an  exemption.  The  only  exemption  the 
Central  Pacific  Company  enjoyed  was  its  ex- 
emption from  the  operation  of  general  laws 
pertaining  to  corporations  coming  under  the 
provisions  of  the  civil  code.  It  bad  the  right 
to  exist  and  do  business  under  certain  laws, 
but  this  right  was  not  transferred  to  tbe  de- 
fendant. It  could  not  be  transferred.  Tbe 
Central  Pacific  still  exists,  and  has  the  right 
to  do  business.  It  can  build  new  roads  (per- 
chance, It  did  not  dispose  of  all  its  old  ones), 
and  operate  them  as  It  has  ever  done  in  tbe 
past.  If  this  right  has  been  transferred,  the 
corporation  00  longer  exists,  for  it  constitutes 
its  life.  Neither  Is  It  possible  that  this  right 
could  be  transferred  pro  tanto,  nor  that  it  may 
vest  in  both  corporations  st  tbesame  time.  If 
section  does  not  apply  to  defendant,  no 
part  of  the  Code  pertaining  to  corporations 
■ppUeiL  We  then  have  »  corporation  organ- 
ized since  tbe  adoption  of  the  codes  conduct- 
ing Its  business  under  laws  created  prior  to 
that  adoption,  and  such  a  condition  of  things 
Is  directly  opposed  to  the  provisions  of  section 
It  would  be  the  achievraient  of  aston- 
ishing results  by  the  jwactlca  of  a  legerdemain 
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that  has  no  place  In  tbe  law,  nnd  tbe  reoogot- 
tlon  of  a  doctrine  strikiiii^  at  tbe  very  root  and 
source  of  legislative  power.  Appellant,  in  this 
respect,  relies  firmlv  upon  the  case  of  Qilmore 
V.  Utiea,  U\  N.  T.  561.  That  was  a  street 
assessment  case,  and  the  Judgment  rendered 
in  no  way  was  dependent  upon  that  portlOB 
of  the  decision  here  relied  upon  by  appellant. 
The  decision  was  not  placed  upon  that  ground^ 
and  tbe  matter  appears  to  have  been  but  Inci- 
dentatly  touched  upon.  The  facts  are  briefly- 
these:  A  street  railroad  corporation  was  or- 
ganized and  did  business  under  a  geoaral  lav 
which  provided  that  "every  sucb  corporatioa 
incorporated  under.or  constructing,  extending, 
or  operating  a  railroad  constructed  or  ex- 
tended under  the  provisions  of  this  act,"  shal) 
pave  between  its  tracks,  and  two  feet  on  each 
side  thereof.  A  second  corporation,  organized 
under  a  law  containing  no  similar  provision, 
leased  its  roads  to  tbe  other  corporatfon,  and 
the  court  said:  "But  the  Utica  Belt  Line 
Btreetr Railway  Company  Oessee)  fras  not  op- 
erating its  rcttd  under  that  act  By  a  lease- 
authorized  by  chapter  805  of  the  Laws  of  1885, 
it  had  succeeded  to  all  the  rights  of  the  Utica 
Btreet-Railroad  Oompaoy,  and  was  operating 
tbe  road  in  the  right  of  that  company,  ana 
hence  that  section  has  no  pertinency.  We 
have  not  the  Laws  of  NewTork  of  1885  be- 
fore OS,  and  consequently  do  not  know  exactly 
what  may  be  the  subject  of  lease  under  those 
statutes.  If  the  language  quoted  goes  to  the 
length  of  holding  that  a  leasee  of  a  railroad 
corporation  takes  with  (be  property  leased  tbe 
right  to  control  and  use  it  subject  alone  to  the 
law  operating  upon  the  lessor  corporation,  we 
do  not  indorse  it  as  sound.  It  would  seem  la 
this  case  that,  as  the  road  involved  was  not 
one  constructed  under  the  provisions  of  the 
act  under  which  tbe  lessee  was  incorporated, 
by  the  very  terms  of  the  act  itself  the  lessee 
was  not  required  to  do  tbe  paving,  and  pos- 
sibly the  court  viewed  tbe  question  from  that 
stand  poiot. 

4.  It  is  contended  that  section  490  has  no 
application  to  this  case,  because  the  railroad 
begins  at  Oakland  pier,  within  the  corporate 
limits  of  tbe  city  of  Oakland.  Therefore,  the 
point  referred  to  In  tbe  complaint,  tnatead  of 
being  an  Intermediate  station.  Is  tbe  Initial 
point;  Oakland  being  the  station  at  which  the 
railroad  tMglns,  and  there  being  no  railroad  be- 
tween San  Francisco  and  Oakland  pier,  but  a. 
ferry  only.  It  seems  very  clear  that,  as  to  a  trip- 
from  San  FrnncistM  to  Alameda  cm  Oakland, 
Oakland  Is  an  intermediate  station;  and  tbe  fact 
that  the  defendant  has  two  or  more  stopt^g 
places  in  Oakland,  where,  for  the  accommoda- 
tion of  the  public,  passengers  are  allowed  te 
enter  and  leave  lis  local  trains,  can  make  no 
difference.  At  whichever  of  these  stopping 
places  a  passenger  chooses  to  get  off,  he  stops- 
at  Oakland;  and  under  the  law,  as  we  con- 
strue it,  he  has  the  right,  if  he  has  made  a. 
reasonable  demand  for  tbe  privilege,  to  after 
wards  resume  his  journey  to  Alaowda, 

6.  It  is  next  contended  that  the  line  traveled 
by  plaintiff  was  not  tbe  most  direct  route,  and 
(hat  passengers  are  allowed  to  take  the  more- 
circuitous  route  on  condition  that  th^  make 
a  continuous  passage.  It  Is  sufficient  for  pres- 
ent purposes  to  ssj  that  tbe  ticket  pnnduMedt 
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by  plaintitr  fo  this  case  was  an  nsltmlted 
ttckel,  and  iiibjfct  to  do  aucb  coDdfUona.  Fot 
Ibe  foregoioe  Tearona,  it  t'a  ardeitd  UUU  tf« 
fudgmtnt  and  order  bt  ^firmed. 

We  eoncar:  DeH»v«,  HarrlMa* 
v.;  ntagmnOa,  J.;  Beatt^.  CA.  /. 

▼■a  Fleet,  J..' 

I  coDcar  In  the  ludi^ment.  I  tblok  that  sec- 
lion  489  of  the  Civil  Code  Is,  by  clear  and 
necessary  implicatiun.  repealed  by  section  23 
«f  artlcfe  12  of  the  ConstilutioD.  But  I  am 
not  strongly  impressed  with  the  position  of 
appellant  that  sectiOD  490  to  so  dependent  up- 
on section  489.  to  which  it  refers,  as  that  the 
repeal  of  the  latter  necessarily  involved  and 
carried  with  It  the  repeal  of  the  farmer.  I  do 
not  think  there  Is  any  such  dependenoe  mailt- 
fest  from  either  the  subject-manner  or  the 
provisions  of  those  two  sections.  To  my  mind, 
the  reference  in  section  490  to  the  preceding 
•ectton  Is  merely  in  its  nature  locidental,  and 
Dot  such  a  bond  of  union  as  to  make  the  life 
of  the  one  meaaure  that  of  the  other.  The 
▼ftfll  qneatioD  in  the  case,  In  my  Judgment, 
snd  the  one  giving  rise  to  the  greatest  diffi- 
culty, is  whether  section  490  was  ever  intended 
or  designed  by  the  legislature  to  give  to  the 
passenger  a  stop-over  privilege,  or  the  right  to 
a  stop-over  ticket.  Upon  this  question,  after 
a  wmewbat  extoidcd  ezamlnatloD  of  the  case 
and  the  argatnenta  presenh'd,  I  am  not  pre- 
pared to  say  that  the  conclusion  reached  la 
this  opinion  of  Uie  court  la  not  the  correct  me. 

BScFarland,  J.r 

I  dissent,  and,  if  other  dattea  permit,  will 
hereafter  express  my  views  of  the  case  in  an 
opinion.  At  present  I  will  merely  give  my 
conclusions  on  two  points: 

1.  I  think  that  the  ticket  purchased  by  res- 
pondent, on  Its  face,  and  especially  when  con- 
udered  in  connection  with  the  reasonable 
regulations  of  appellant  of  Its  business  on  tbe 
various  routes  from  San  Francisco  to  Oak- 
land, Alameda,  and  other  points  near  the  l)ay, 
which  regulations  were  well  known  to  respon- 
dent, merely  gave  to  the  latter  tbe  right  to  go 
either  to  Oakland  or  Alameda,  not  to  bou, 
and  when  he  elected  to  get  off  at  Oakland  the 
life  of  the  ticket  was  ended. 

8.  A  "stop  over"  ticket  is  a  thing  well 
known,  not  only  in  railroad  circles,  but  to  the 
general  public.— <o  well  known  as  to  have 
gone  into  (he  common  dictionaries  of  tbe  lan- 
guage. It  is  a  ticket  which  gives  one  a  right 
"to  stop  at  a  station  beyond  the  time  of  tbe 
departure  of  tbe  train  on  which  one  came, 
with  the  purpose  of  continuing  one's  journey 
on  a  aubsequent  tralD."  Webster's  Diet.,  un- 
der bead  "Step."  Mow,  section  490  does  not 
vse  the  phrase  "Mop  over,"  nor  does  it,  in  my 
Judgment,  use  any  equivalent  words  to  denote 
an  intention  to  give  to  the  holder  of  an  ordi- 
nary ticket  the  riKht  to  break  up  hto  (rip  into 
two  or  twenty  different  journeys  on  different 
days,  on  two  or  twenty  different  trains.  I 
think  that  the  authorities  ate  to  the  point  that 
a  ticket  which  merely  designatea  In  general 
Urma  a  trip  from  one  point  to  another  means 
a  continuous  trip  between  lhof%  points,  and 
■Dcb  la  aurely  the  law  wbeie  there  an  t^  lawa 
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or  regulallma  of  the  raitroad  company  to  that 
effect*  eqiectally  where  thev  are  known  to  tbe 
purchaser  of  tbe  ticket.  See  Oom.  v.  Pov>er, 
7  Met.  S98.  41  Am.  Dec.  478  et  aeq.;  1  Redf. 
Batlways,  pp.  93  etaeg.,  and  cases  there  cited; 
Torton  v.  Uilvavkee,  L.  8.  A  W.  R.  Co.  54  Wis. 
284,  41  Am.  Rep.  S8;  Oody  v.  Central  PQc 
S.  G».  4  Bawy.  114.  Fed.  Cas.  No.  2M0t 
Qdle  T.  Ddawars,  L.  A  W.  B.  Oo.  t  Hun, 
670.  This  bdng  -tbe  general  law,  there  Is 
no  language  In  aectiou  490  sufficient  to 
show  an  intent  to  change  it  so  as  to  make 
all  tickets  atop  over  tickets.  There  is  no 
necessity  of  substituting  "or"  for  "and" 
where  It  occurs  In  tbe  aec^on.  The  language 
of  the  section  merely  provides  for  a  ticket  uiv 
on  which  tbe  holder  can  ride  from  the  "station 
where  the  same  to  purchased"  to  the  point  of 
destination,  and  also  from  any  Intermedtote 
station  to  the  point  of  destination,  but  not  that 
be  may  stop  over  at  any  Intermediate  station, 
or  at  all  lutermediate  stations,  and  pioceed 
afterwards,  piecemeal,  on  other  trains,  as  he 
may  choose.  Whether  or  not  the  Intention 
was  to  remedy  a  certain  subsisting  evil,  as 
contended  for  by  appellant,  there  u  clearly 
no  intention  expressed  of  providing  for  stop- 
over tickets. 

There  are  other  points  in  the  caae,  as  to  some 
of  which  I  agree  with  respondent,  and  as  to 
others  with  appellant.  I  uiink  that  the  jnd^ 
ment  ahonld  tw  reveraed. 

Per  Carlaasi 

In  thto  case,  objection  was  made  1^  respon- 
dent, at  the  oral  argument,  to  the  qualiflcatioa 
of  Mr.  Juatiee  Van  Fleet  to  sit  m  tbe  case, 
upon  the  ground  that  he  to  related  to  one 
of  tbe  parties  by  afBoIty  within  the  third 
degree  as  provided  by  section  170  of  tbe 
Code  of  Civil  Procedure.  Tbe  fact  upon 
which  the  objection  Is  based  to  that  the 
said  justice  became  by  marriage,  and  to  thus 
by  atflnity,  a  first-cousin,  or  coiisin-germau. 
of  one  of  tbe  stockholders  of  tbe  corporation 
appellant.  But  such  relation  is  not  within 
the  third  degree.  Section  1893  of  the  Civil 
Code  provides  as  foUowa:  "In  the  coUateral 
line  the  degrees  are  counted  by  generatlona 
from  one  of  the  relations  up  to  the  common 
ancestor,  and  from  the  common  ancestor  to 
the  other  relations.  In  such  computation  tbe 
decedent  to  excluded,  the  relative  Included, 
and  the  ancestor  counted  but  once.  Thus, 
brothers  are  related  In  the  second  degree;  uncle 
and  nephew  In  tbe  third  degree;  cousius-ger^ 
man  in  tbe  fourth,  and  aoon,"  As  no  other 
rule  to  elsewhere  declared  in  any  of  tbe  Codes, 
and  as  the  four  Codes  are  to  be  construed  as 
one  statute  (PoL  Code.  $  4480),  section  1898 
must  be  taken  at  establtohing  tbe  degrees  of 
relationship  by  ccmsangutnity  or  affloUy,  end 
other  sections  of  tbe  Codes  referrlnir  to  tocli 
degrees  must  be  construed  as  passed  in  view 
of  section  1898.  People  y.  De  la  Ouerra,  M 
CbI.  78,  and  one  or  two  prevlons  cases,  were 
decided  before  tbe  adoption  of  the  codes,  and 
nnder  tbe  rule  that  statutes  in  derogation  of 
tbe  common  law  must  be  strictly  construed. 
Section  4  of  each  of  the  codes  provides  as  f<4- 
lows:  "Tbe  rule  of  the  common  law,  that 
statutes  in  den^tlon  of  tbe  common  law  am 
to  be  strictly  construed,  liu  bo  aj^ioatlon  M 
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this  code.  The  code  establishes  the  law  of 
this  state  respecting  the  Bubjecfs  to  which  it 
relates."  We  are  satisfied,  therefore,  that 
Juttice  Van  Fleet  ia  not  diBonalifled  to  in 
this  case,  ud  the  lald  objection  Is  overruled. 

Van  Fleet.  J.,  did  not  participate  In  the 

foregoing, 

A  petition  tox  rdiearing  was  subsequently 
filed  In  response  to  whioi.on  KovemlKr  7, 
189^  the  following  opfnioos  were  handed 
down: 

HeFarlud  and  Van  Fleet*  JJ.: 
The  judgment  heretofore  entoed  herein  is 
TBcated  and  set  aside,  and  the  cause  ordered 
to  a  xehearing  before  the  ooart  In  banc. 

Beatty,  J.: 

I  concur  In  the  foregoing  order,  but  would 
desire  to  limit  the  reargument  to  a  single 
point,  viz.,  the  first  point  discussed  In  the  dia- 
■entiog  opioioQ  of  Mr.  Juttiee  HcFariand,  or, 
In  other  words,  to  the  question  whether  a 
ticket  cooferring  the  right  to  ride  to  either 
Oakland  or  Alameda  gives  the  holder  a  right 
to  stop  ofF  at  one  place,  and  af terwaidi  resnme 
his  Journey  to  the  other  place. 

Fiti^nOcU  J.: 

I  oODcur  In  the  foregoing  order  gntntiog  a 
rehearing,  but  desire  to  state  that  my  opinion 
remslDs  unchanged  upon  the  three  principal 
points  heretofore  decided.  I  am  satisfied  that 
section  490  of  the  CivO  Code  is  still  in  force, 
that  it  applies  to  the  Southern  ^dflc  Com- 
pany, and  that  it  gives  stop-over  privileges. 
But  apon  a  pcAnX  which  was  not  touchea  in 
the  oral  argument,  and  but  slightly  and  In- 
adequately discussed  In  the  briefs,  I  nm  in 
serious  doubt  I  refer  to  the  question  whether 
tbb  ticket  purchased  by  the  plaintiff,  and 
which,  bv  Its  terms,  entitled  him  to  go  to 
either  Oakland  or  Alameda,  gave  him  the 
rieht,  after  electing  to  stop  at  Oakland,  to 
afterwards  go  to  Aiaineda.  Upon  this  point 
only  I  think  the  court  should  have  further 
argument, 

De  Haveai,  Harrison,  and  Garontte, 

JJ.: 

We  dissent  front  the  order  granting  a  re- 
hearing In  this  case. 

After  the  rehearing  Beatty,  Ch.  J.,  on 
January  6,  1896,  delivered  the  zollowiDg  can- 
ton: 

The  three  principal  questions  arising  in  this 
case  were  very  fully  and  elaborately  argued 
by  counsel,  both  orally  and  in  the  printed 
briefs  filed  prior  to  Its  submission,  and  tbey 
were  as  carefully  considered  In  the  opinion  of 
the  court  heretofore  filed,  wherein  it  was  held : 
First,  that  section  490  of  the  Civil  Code  is 
still  in  fraoe;  second,  that  it  confers  stop  over 
privllegee  upon  the  holders  of  the  tickets  there- 
in provided  for;  and,  third,  that  the  defendant 
la  subfect  to  its  provisions.  As  to  these  points 
our  views  remain  aocbaoged,  and  nothing 
farther  need  be  said  concemiog  them.  The 
lehearing.  indeed,  was  ordereti  with  special 
reference  to  a  question  which,  although  ft  had 
been  euted  In  the  briefs,  had  not  been  dis- 
enned  at  the  oral  argument,  and  bad  bem  but 
S8  L.R.  A. 


rilghtly  considered  in  the  oplnlOD  of  the  court. 
This  quesiioD,  to  which  the  reargument  wa» 
practically  coufiaed,  may  be  briefly  slated  an 
follows;  Did  the  plaiotia,  by  purchasing  and 
accepting  a  ticket  which  in  terms  aod  in  fact 

f;ave  him  the  alternative  right  to  go  to  Oak- 
and  or  Alameda,  become  thereby  entitled  to 
go  to  Oakland,  stop  off  there,  and  afterwards 
resume  his  journey  to  Alamedat  When  Uiis 
question  is  considered  lo  the  light  of  tbe  prin- 
ciples established  by  our  former  decision,  and 
with  reference  to  the  facts  stated  in  the  opin- 
ion and  other  facts  appearing  in  tbe  record,  it 
is  of  comparatively  easy  solution.  The  de- 
fendant bad  a  ferry  and  railroad  line  wbick 
it  was  operating  between  the  foot  of  Hai^ 
ket  street,  in  wn  Francisco,  and  tbe  city 
of  Alameda,  and  which  passed  thnmgh  tlie 
city  of  Oakland,  wlwre  there  was  a  station 
at  which  passengers  were  accustomed  to 
enter  and  leave  its  cars.  The  fact  that  de- 
fendant had  another  and  more  direct  Itoe 
of  road  (and  ferry)  between  the  same  termiid 
did  not  relieve  its  statutory  obligation  to 
fix  (either  alooe  or  in  conjunctioo  with  the 
railroad  commission)  a  regular  passeoser  rate 
by  the  longer  route.  The  right  to  operate  tbe 
road  aod  the  obligation  to  fix  such  r^ular  rate 
are  correlative.  It  had  in  fact  complied  with 
tbe  statute,  and  fixed  the  rate  at  fifteen  cent^ 
and  this  was  well  known,  not  only  to  tbe  plain- 
tiff, but  to  the  public  generally.  Such  beisf 
the  case,  the  plaintiff,  desiring  to  go  from  8u 
Francisco  to  Alameda  via  Oakland,  tendered 
the  regular  fare,  and  demanded  tbe  tit^et 
which  It  was  tbe  duty  of  the  defendant  to  fu^ 
nlsh.  He  received  a  ticket  in  the  form  set  out 
In  our  original  oidnioo.  which  was  the  only 
ticket  the  defendant  was  accustomed  to  isaoe 
to  passengers  desiring  to  go  by  either  of  two 
routes  to  Oakland  or  either  of  two  other  routes 
to  Alameda.  But  the  fact  that  the  tidcet  gave 
the  plaintiff  his  choice  of  these  various  routes 
and  different  destioatlons  made  it  none  the  less 
effective  as  a  ticket  from  San  Francisco  to 
Alameda  via  Oakland.  What  he  wanted  was 
a  ticket  of  that  particular  kind,  with  all  tbe 
lawful  privileges  thereto  attached,  and  it  was 
not  in  the  power  of  the  defendant  to  deprive 
bim  of  such  privileges  by  offering  him  other 
privileges  In  exchange.  This  conclusion 
does  not  involve  tbe  consequences  that  are 
apprehended  by  counsel  for  appellant.  We 
do  not  hold,  and  it  does  oot  follow,  from  the 
views  herds  expressed  or  from  anything  de* 
dded  Of  said  by  way  of  argument  in  our  orte* 
Inal  opinion,  that  there  can  be  no  ticket  sold 
on  any  line  of  road  which  is  not  a  stop-over 
ticket.  We  only  hold  that  there  must  be  a 
regular  passenger  rale  establlsbed  from  one  de- 
pot to  another,  aod  that  a  passwger  who  ten- 
ders tbe  regular  fare  U  entitled  to  a  ticket  to 
bis  place  of  desUnatifm,  whldi  ticket,  under 
the  law,  gives  him  a  right  to  stop  over  «t  an 
fotermedlate  station.  And  tbe  railroad  com- 
pany cannot  demand  the  regular  rate,  and  at 
tbe  same  time  deny  the  {irivllege  which  the  law 
confers  upon  all  woo  pay  such  rate.  If  in  con- 
sideration of  an  atiatemeut  from  tlie  regular  es- 
tablished rate  a  passenger  voluntarily  accepts 
an  excursion  or  other  limited  ticket,  an  entirely 
different  case  is  presented.  Here  the  regidar 
established  fare  was  tendered  and  nco^tsd* 
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and  a  ticket  Issued,  which  was  the  only  ticket 
a  posseDger  from  San  Fraocisco  to  Alatneda 
n'a  Oakland  could  obtain, — the  only  ticket  pro- 
vided by  the  defeodant  This  being  so.  the 
defendant  canDOt  be  permitted  to  say  that  It 
was  not  the  ticket  wbich  tbe  statute  obliged  it 
to  provide  and  issue,  aod  )bis  is  more  especially 
true  in  view  of  the  fact  that  it  contaiDed  ooth- 
iDg  which  in  terms  denied  or  assumed  to  cup- 
tali  the  rights  .conferred  by  tbe  statute. 

But  it  is  said  that  tbe  ticket  is  not  the  con- 
tract; that  it  is  a  mere  token  or  voucher,  and 
that  It  is  tbe  duty  of  the  passenger  to  inform 
blnuelf  of  the  rulea  and  regulations  of  the  car- 
tier,  which  really  determine  bis  rights.  This 
li,  perhaps,  true  to  a  certain  extent.  But  the 
passenger  Is  not  bound  to  take  notice  of  any 
rale  or  regtilatlon  which  contravenes  the  law 
of  the  land.  Bo  far  aa  the  law  fixes  the  terms 
of  the  contract,  it  cannot  be  varied  by  ruks  of 
tbe  company,  known  or  unknown,  anleaa  mt- 
tented  to  by  the  passenger.  We  have  held 
that  luder  the  law  of  California  the  Ucket  is- 
■ued  hy  a  milroad  company  upon  receipt  of 
tbe  regular  fare  from  one  depot  to  another 
cires  tbe  holder  the  right  to  stop  over  at  an 
Sitennedlate  station,  and  to  resume  his  iouraey 
at  any  time  within  six  months;  and.  if  this  is 
so,  it  matters  not  bow  well  it  may  be  known  to 
a  particular  passenger  that  this  right  is  con- 
tested or  denied  bv  tbe  company.  He  never- 
theless acquires,  by  payment  of  the  regular 
fare,  all  the  rights  which  tbe  statute  gives  him. 
Tbe  passenger  who  la  Informed  of  tbe  claim 
and  practice  of  the  carrier  is  in  no  wone  poet* 


tlon  than  one  who  Is  not  Inrormed.  So  far  as 
the  law  goes,  it  protects  all  alike.  These  views 
are  conclusive  of  tbe  question  submitted  for 
reargument,  and  for  the  reasons  here  stated, 
and  those  set  forth  in  tbe  original  opinion,  tii6 
judgment  and  order  if  the  Supreme  Court  ore 

We  concur:   Garoatte*  J.;  "BmxiAmom, 
Van  Fleet,  J.;  FitssevftUU  J.i  D« 
HaTen*  /. 

MeFarlMidf  J.: 

I  dissent.  Tbere  waa  nothing  In  tbe  argu- 
ment on  the  bearing  wbldi  In  the  least  changes 
my  mind  as  to  these  propositions:  (1)  That 
section  490  of  tbe  Civil  Code  does  not  require 
a  railroad  company  to  "provide"  or  "furnlab" 
a' stop-over  ticket,  under  either  tbe  legal  or  the 
common  meaning  of  that  word;  and  (2)  that 
the  ticket  which  appellant  did  "furnish'*  re- 
spondent was  not,  on  Its  face,  a  stop-over  ticket, 
but  merely  gave  him  tbe  right  to  go  eitber'to 
Oakland  or  Alameda, — not  to  both;  and  that 
he  weU  knew  the  meaning  and  purpose  of  the 
ticket  when  he  accepted  it.  This  action  Is  not 
for  refusing  respondent  tbe  kind  of  ticket  he 
wanted,  but  for  refusing  to  do  something  for 
wbich  the  ticket  he  accepted  did  not  provide. 
In  my  opinion,  tbe  judgment  can  be  affirmed 
only  upon  tbe  theory  that,  if  respondent  bad 
paid  the  proper  fare,  be  could  ride,  and  set  o/R., 
and  get  on  again,  as  often  as  he  pleased',  upon 
any  sort  of  a  ticket,  or  without  anjr  ticket  at  alL 
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1.  ThaActorFebmwjrSTi  ISOSttoea- 
tabUah  »  board  of  hMltb  Dar  tbe  eitsr  of 
Detroit  la  not  InoperatlTe  tor  falllog  to 
tuppir  the  means  of  oarryloff  out  Its  require- 
ments or  to  provide  any  revenue  for  tbe  board, 
M  It  provides  that  the  hoard  staaD  make  «□  estl- 
mate  aoDoallr  to  tbe  oontrcdler,  and  Us  duriea 
when  estimates  are  made  to  talm  are  provided  for 
by  tbe  etiarter. 

S>  Membera  of  a  board  of  bealth  of  a 
elty  are  not  local  or  munloi  pal  officers  wit  bin 
Const.,  art.  15, 1 14.  providing  for  eleotlon  of  suob 
offloerst  but  the  hoard  is  a  state  aKeaor. 

8*  AaanntelpalitylaoBljranlnrtmman- 
talit^  of  the  atate  in  reapeot  to  a  public  dot r 
Imposed  upon  It  by  tbe  legUa  tore  and  no  ri^t  of 

Nom— Astotooalself-govemment,  see  also  State 
V.  Kolsem  (Ind.)  U  L.  R.  A.  6W;  State  v.  Deony 
and.)  4  L.  B.  A.  66:  State  v.  Denny  and.)  4  L.  B.  A. 
TV;  EvaDBville  v.  State  (Ind.)  i  L.  B.  A.  Oft  Com.  T. 
Plalsted  (Hies.)  2  L.  &  A.  liS. 

For  quamntlDe  regnlatfoos.  see  Hunt  v.  Warner 
(Woh.) »  L.  R.  A.  4S4,  and  noCt. 

For  powers  rnl  Uabllitfes  of  nuraMpaUtisi  fai 
Ume  oC  epidemioB,  see  Thoaiaa  r.HesoDlW.  Taj  SB 
Ik  B.  A.  181,  and  nota 
«8  U  R.  A 


local  self -government  Is  fnvolved  In  tedtoobane 
of  sucb  dnty. 

4.  The  conaont  of  a  aawntelpamy  or  ita 
local  ofltoeraw  boards  la  notneoMaavy 

to  the  validity  of  a  tax  to  raise  money  whldi  a 
board  of  bealtb  requires  for  the  preservatloD  of 
tbe  pubJlo  bealtb,  under  legislative  authority. 
B.  An  amendment  to  a  bill  which  ia  fer- 
mane  to  tt  is  not  within  tbe  restriction  of 
Const,  art  4, 1 28,  as  to  Uie  iatrodnetton  of  bflla 
after  tbe  first  fifty  days  of  a  sesBloD  of  the  tatUa- 
tnr& 

6*  Judicial  notioe  ia  taken  by  the  supreme 
court  of  Hioblgan  that .  soffloient  moneys  will 
oome  Into  the  bands  of  the  treasuter  of  Detnrtt 
from  tbe  liquor  fund  to  replace  a  loan  of  fUMNW 
credited  to  tbe  board  of  health. 

7*  ThetranaSsrofnoneyfkwnioneftind 
of  a  dty  to  aaotber  to  pey  a  debt  does  not 
deprive  tbe  city  of  Its  propertr  witbio  the  ooostt- 
tutlonal  provision  as  to  due  process  of  law. 

8.  A  dty  baa  no  veated  riffbt  in  moneys 
obtained  from  liquor  taxes  but  they  are  abso- 
lutely under  the  control  of  tbe  lesislatnra 

(Apifl»,ia8B0 

CERTTORARI  to  Ibe  Cimilt  Coart  for 
Wayne  County  to  review  a  judgment  lasn- 
ing  a  writ  of  mandamus  to  compel  defendant 
to  issue  his  warrant  for  tbe  payment  of  a  check 
drawn  1^  tbe  hoard  of  bwlUi  of  tbe  ci^  ol 
Detroit  Affirmti. 


See  also  30  L.  R.  A.  171;  34  L.  R.  A.  408;  41  L.  R.  A.  824 


784 


MiciiiOAR  Sdprbmb  Coubt. 


Am, 


Tbe  facts  are  ■talpd  Id  tfae  o^aton. 

Metm'8.  John  AtUnaon,  H.  H.  Hatch, 
and  John  Miner,  wHb  Mef>ar$.  Atkinson  9t 
Halgh,  for  plaintiff  Id  certiorari: 

ApafentambtjFuit;  appears  id  the  act,  which 
wholly  iavalidates  tod  avoids  ft. 

The  board  «re  to  aDDOally  prepare  eatlmates 
«t  their  expeaditiirea  and  flle  tbe  same  with  the 
cl^ooDlroiler.  Wbeo  such  sums  so  estimated 
are  "raised  as  proTided  Id  this  act,"  tfaeyareto 
be  appropriated  by  the  board. 

A  patent  ambi^ity,  Lord  BacoD  defines  to 
be  "that  which  appears  to  be  smbiguoot  upon 
the  deed  or  instrumeDt"  and  "whRih  ii  never 
holpeD  by  averment. 

iUh  T.  Hvhbard,  2\  Wend.  «61. 

Ad  inspection  of  the  whole  act  showa  that  no 
provision  has  been  made  therein  for  supplying 
tbe  means  of  support,  except  in  the  crisis  of  a 
ffreat  and  imminent  peril  to  the  nobUc  health. 
The  case  presents  a  patent  amnguity,  within 
tbe  defloilion  of  Bacon. 

t>hilltps,  Et.  Cow.  H.  A  E.  note*,  p.  746. 
ma  616;  Hibbard  T.  Av^.  4  Mich .  125;  PtopU 
T.  SmiiK.  9  Mich.  198;  Atty-Oen.  v.  Bt.  Clair 
County  8uvr».  11  Mich.  58j  People  v.  Maynard. 
lOUich.  472;  People -7.  Latoton.  80  Mich.  386; 
UndertDOod  r.  PemU.  82  Mich.  1,  20  Am.  Rep. 
688;  Bister  v.  Hoyt,  68  Mich.  185;  Llovd  v. 
ChanOen.  66  Hich.  886.  M  Am.  Bn.  8^:  R$ 
Chaffe^t  App.  66  Mich.  844:  A  aavek,  70 
Micb.  896:  Be  Powers  App.  29  Micb.  512. 

It  is  tbe  conatitutiooal  nght  of  the  citizen  to 
hold  and  enjoy  his  property  secure  from  the 
lawless  i^raspof  tfae  governmeot.  It  is  essential 
to  valid  tazattOD  that  legislative  authority  ex- 
ists In  every  instance  to  Justify  tbe  burden  upon 
tbe  citizen. 

Cooley,  Const.  Lim.  688. 

Tbe  burden  of  proof  is  upon  the  corporation 
to  show  tbe  grant  of  power  to  levy  a  tax  by 
express  words  or  neceasan'  implication. 

Williamt  v.  Detroit,  S  Micb.  674;  Port  Huron 
T,  MeCall.  48  Mich.  574. 

Tbe  Act  of  March  15  does  not  profess  to  cure, 
amend,  or  sapplement  the  Act  of  February  27. 

The  Act  of  March  16  purports  to  be  au 
Amendment  of  certain  seclionB  of  the  "Act  to 
provide  a  charter  for  the  city  of  Detroit,"  and 
must  be  read  and  construed  in  reference  to  the 
provisions  of  the  act  it  purports  to  amend. 

Conrad  v.  Nail,  24  Mich.  275. 

Tbe  Act  of  March  15,  so  far  as  it  undertakes 
to  appropriate  specifically  tbe  money  received 
from  liquor  taxes,  is  QnconstitutloDAland  void, 
AS  being  in  contravention  of  section  1  of  article 
14  of  tfae  Constitution,  wfaicfa  directs  tfae  dispo- 
sition of  all  spcciBc  state  taxes. 

ToungUood  v.  Sextoa,  82  Micfa.  418,  20  Am. 
Rep.  654. 

By  tbe  Act  of  March  IS  tbe  state  undertakes 
to  make  an  appropriation  of  these  moneys  to 
particular  purposes,  namely,  to  tfae  contingent 
fund,  metropolitan  police  fund,  public  health 
fund,  and  poor  fund. 

This  can  only  be  within  tfae  legislatire  power 
■on  the  tbeory  tfaat  tfae  proceeds  of  the  liquor 
tax  is  state  money,  and,  tfaerefore,  the  state  may 
appropriate  tbe  same  at  Its  pleaanre.  If  this 
reasoDinff  is  accepted,  the  liquor  tax  Is  void 
under  the  very  case  that  aifirmed  It.  The  tax 
tberet>y  becomes  a  specific  state  tax.  levied  for 
•tat«  porposes.  Tbe  constitution  declares  tbe 
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purposea  to  which  aurb  tax  ihall  be  devnlad 

beyond  the  power  of  leglt^latlve  dlscraifoa. 

Chavibe  v.  Durfee.  100  Mich.  US;  Bmee 
Durfee,  Id.  116. 

But  the  liquor  tax  was  designed  and  expected 
to  be  used  tor  "tbe  general  purposes  of  local 
government"  And  any  aroroprution  of  tbem 
by  tbe  state  to  any  particular  purpose  ia  at  oooe 
an  assumption,  by  tbe  state,  of  control  of  the 
fund,  and  Infrinses  the  coDstltmional  proTis- 
iOD.  More  plainly  is  this  true  if  tfae  fund  to 
devoted  to  a  state  board  or  to  state  purposes. 

Byermm  v.  Vaey,  16  Mich.  276;  People  v. 
SaUm  Board,  20  Micb.  474,  4  Am.  Rep. 
400. 

If  tbe  Act  of  March  16  tocoostrued  as  refer- 
ring to  that  of  February  27  so  as  to  amend  or 
supplement  it  by  addiiional  clauses  intended  to 
be  applicable  to  it.  It  falls  under  the  inhibitloD 
of  secUoD  28:  "No  new  bill  shall  be  introduced 
into  either  faouaeof  tbe  legislature  after  tbe  first 
fifty  days  of  a  session  shall  have  expired." 

SOden  V.  Oeeeola  Cbuntwaman.  Tt  Midi. 
206. 

Mr.  John  D.  Conalaxi  John  J. 

I^^eed*  for  defendant!  In  oertIf»ul 

Long,  J.,  delivered  the  oplBloD  of  the 

court: 

At  tbe  present  aeaaloB  the  legialatnre  paaaed 
an  act  entitled  An  act  to  e^abllah  a  board 
of  health  for  the  city  of  Detroit."  The  act 
was  approved  by  the  governor,  Fabruary  97, 
1805,  and  took  immediate  effect.  Under  that 
act  the  board  Is  to  consist  of  four  member^ 
freeholders  and  electors,  of  tbe  city  of  Do* 
troit,  to  be  appointed  by  the  governor  of 
this  state,  with  the  advice  and  consent  of  the 
senate.  The  memlwra  of  the  board  of  health 
so  appointed  by  the  governor  at  oooe  entered 
upon  their  duties  ss  a  board  of  health.  This 
act  repealed  all  former  acts  providing  for  a 
board  of  Iiealth  in  tbe  city  of  Detroit,  and 
made  It  the  duty  of  such  former  boanl  to 
turn  over  to  the  new  Iwutl  all  tbe  property, 
records,  and  ofBcea,  hoapitala  and  aaseta. 
every  name  and  nature,  uien  In  ita  poeseaaion 
or  control,  and  the  new  board  to  pay  tbe 
bills  of  tbe  former  board.  Section  8  of 
tbe  Act  provides:  "It  shall  be  the  dnty 
of  said  board  on  or  t>efore  the  first  day  of 
March,  in  tfae  year  1895,  and  on  or  before 
the  15th  day  of  February  in  each  following 
year,  to  flle  with  Uie  controller  an  es- 
timate of  tbe  amount  of  money  whidi,  In  the 
opinion  of  aald  board,  will  be  required 
for  all  purposes  of  expenditures  by  aaid  board 
during  tbe  next  fiscal  year,  and  such  sums 
so  eati  mated,  when  raised  as  provided  by  this 
act,  shall  Im  appropriated  by  said  board  for 
the  prevention  of  danger  to  the  public  health 
or  other  purposes  couiemplated  by  this  act 
In  tbe  presence  of  a  great  and  ImmineDt  peril 
to  tfae  public  faeatth  by  reason  of  impending 
pestilence,  tbe  said  board  may  report  to 
the  common  council  that  In  Its  judgment  the 
security  of  the  public  health  requires  the  ex- 
pendltun  of  moneys  In  the  then  fiscal  year 
Id  exceas  of  the  annual  appropriation  tot  the 
purposes  of  aald  board  as  above  provided,  uid 
the  common  council  may  thereon  cause  to  be 
placed  to  tbe  credit  of  said  board  sudi  sua 
of  money  Bi,may  be  required  in  the  jiidg- 
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ment  of  tbe  council,  such  sum  to  be  taken 
eitlier  fiom  the  contingent  fund  or  the  snine 
may  be  raised  by  .temporary  loan,  payable 
within  such  time  as  the  couacil  may  de- 
termine, not  exceeding  three  years  and  not 
exceeding  In  all  tbe  sum  of  $100,000.  Tbe 
money  so  raised  or  borrowed  (ball  be  paid 
into  tlie  ol^  treuury  and  shall  constitute  a 
fund  to  be  known  aa  the  'public  health 
fund,'  and  tbe  same  shall  be  paid  out  on 
▼ouehers  approved  by  the  boara  of  health 
and  checks  signed  uy  the  president  and 
•ecretary  of  tbe  board,  drawn  upon  the  city 
oontroller,  who  ahall  draw  his  warrant  upon 
the  city  treasnrer  in  faror  of  the  peraon 
named  aa  drawee  In  lald  check. " 

It  appears  that  about  |1,600  of  bills  of  the 
old  b(wd  remained  unpaid  at  the  time  that 
the  new  board  entered  upon  its  duties,  and 
that  there  were  no  funds  in  tbe  cltv  treasury 
belonging  to  this  board  of  health  fund,  said 
fund  having  been  fully  exhausted  by  war- 
rants theretofore  drawn.  Ttie  legislature 
thereupon  parsed  an  act  entitled  "An  act  to 
amend  aectioos  two  and  four  of  chapter  four, 
section  fifty-nine  of  chapter  seven,  sections 
one,  six,  seven  and  eight  of  chapter  ten,  and 
aection  twenty-seven  of  chapter  eleven  of  an 
act  entitled,  'An  act  to  provide  a  charter  for 
the  city  of  Detroit  and  to  repeal  all  acts  and 

J arts  of  acta  in  conflict  therewith,  approved 
une  7,  1888.  * "  This  act  was  approved 
March  16,  1895,  and  took  Immediate  effect. 
Section  37  of  that  Act,  as  amended,  reads  as 
follows:  "Moneys  shall  be  transferred  from 
one  fuud  to  another  as  hereinafter  provided, 
and  the  moneys  received  and  properly  belong- 
ing to  one  fund  shall  not  be  credited  to  any 
other  or  different  fund,  excepting  to  the  sink- 
Inff  fund,  aa  above  provided.  Moneys  re- 
cefved  from  liquor  taxes  shall  be  ci-edited 
to  tbe  contiDgent  fund,  metropolitan  police 
fund,  public  health  fund  and  poor  fund  in 
such  proportions  as  the  common  council  shall 
direct.  The  controller,  for  convenience, 
aball  have  power  to  divide  the  several  funds 
above  constituted  into  special  funds  to  defray 
special  expenses  belonging  to  the  same  class 
of  expenses  for  the  payment  of  which  satd 
several  sumg  are  above  constituted.  The  com- 
mon council  shall  provide  for  tbe  mainte- 
nance of  the  board  of  health  of  said  city  and 
tbe  payment  or  its  expenses  during  the  re- 
mainder of  tlie  fiscal  year  ending  July  1, 
18U5,  by  borrowing  by  temporory  loans  such 
sums  as  may  be  certified  to  the  common  coun- 
cil by  the  said  board  to  be  necessary  for  the 
purposes  aforesaid,  said  temporary  loan  to  be 
repaid  from  the  moneys  received  during  tlie 
present  fiscal  year  from  liquor  taxes,  or  if 
such  receipt  m  insufficient,  then  from  any 
otlier  moneys  in  the  city  treasury.  No  tax 
roll  shall  be  held  to  be  void  for  the  reason 
that  an  estimate  of  the  amount  of  money  nec- 
essary to  be  raised  for  any  particular  fund 
was  not  made  by  any  officer,  board  or  com- 
mission authorized  or  required  by  law  to 
make  an  estimate  for  such  purpose  within  the 
time  specified  by  law  for  the  making  of  such 
estimate,  provided  such  estimate  shall  be 
toansmltted  to  the  common  council  In  time 
for  the  same  to  be  acted  upcm  by  the  common 
council  and  board  of  estimates.  The  board 
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of  health  of  said  city  shall  have  cottrcl  and 
possession  of  all  city  hospitals,  buildings 
and  offices  pertainiug  to  the  health  depart* 
ment  of  said  city,  and  shall  annually  on  or 
before  the  15tb  (fay  of  February,  make  an  ej- 
timate  of  the  amount  of  money  necessary  to 
be  raised  for  the  maintenance  of  said  board 
and  for  the  preservation  of  Ihe  public  health 
for  the  ensuing  fiscal  year,  which  estimate 
shall  be  certified  to  the  common  council ;  aod 
it  shall  be  the  duty  of  said  council  to  cause 
the  amount  of  money  mentioned  in  said  esti- 
mate to  be  placed  upon  the  tax  rolls  and 
raised  by  general  tax  at  the  same  time  as 
other  sums  ue  raised  by  general  taxation  for 
tbe  next  fiscal  year.-  provided,  that  If  the 
naid  estimate  shall  exceed  fifty  thousand  dol- 
lars, only  so  much  thereof  in  excess  of  fifty 
thousand  dollars  as  shall  be  approved  by  the 
common  council  and  board  of  estimates  shall 
be  levied  in  any  one  year:  and  provided 
further,  that  the  council  may,  by  transfer 
from  tbe  contingent  fund  as  above  mentioned, 
provide  for  tbe  amount  of  money  required  to 
be  raised  for  the  purposes  of  the  public  health 
fund,  or  any  part  thereof,  In  lieu  of  raising 
tbe  same  by  taxation.  The  city  treasurer 
shall  place  to  the  credit  of  the  board  of  health 
fund  tbe  sum  of  |12,000  for  the  maintenance 
of  said  hoard  for  the  remainder  of  the  fiscal 
year  ending  June  30,  1895,  and  for  the  pay- 
ment of  any  existing  outstaudlng  liabilities 
by  transfer  to  the  public  health  fund  from 
any  other  funds  in  the  city  treasury,  and  the 
same  sliall  be  paid  out  on  tbe  checks  of  tbe 
board  of  health  in  the  manner  now  provided 
by  laws  for  payment  from  tbe  public  liealth 
fund.  The  common  council  may  replace  the 
moneys  so  transferred  by  temporary  loan,  to 
be  repaid  from  liquor  taxes  paid  into  the 
credit  of  the  contingent  fund." 

On  March  18,  the  pay  roll  of  the  board  was 
made  up  and  approved  by  the  board  of  health, 
and  a  check  in  the  following  form  drawn  In 
favor  of  tJie  secretary  of  the  board:  "Pay 
from  the  public  health  fund,  as  provided  by 
an  act  entitled  'An  act  to  eaiabllsb  a  boara 
of  health  for  the  city  of  Detroit, '  approved 
February  27,  189S,  to  the  otder  of  Charles  8. 
Hathaway,  eight  hundred  aud  fifty-six  and 
sixty-three  hundredths  dollars.  By  order  of 
the  'board  of  health.  Harlow  P.  Davock, 
President.  Charles  S.  Hathaway,  Secy." 
This  check  was  presented  to  tbe  controller, 
the  respondent  here,  and  he  was  requested  to 
draw  his  warrant  on  the  city  treasurer  as  pro- 
vided by  law  for  the  payment  of  the  check. 
The  controller  refused  to  draw  the  warrant, 
claiming  that  there  were  no  funds,  and  that 
it  was  unlawful  for  him  to  draw  bis  warrant 
as  requested,  thoufrh  bis  attention  was  called 
to  the  amendment  of  the  charter  passed  March 
15.  1895. 

It  appears  that  the  city  treasurer  informed 
the  Ixtard  that  if  the  circuit  court  should  di- 
rect the  controller  to  draw  his  warrant  upon 
the  public  health  fund  be  would  pay  the  same 
as  provided  by  section  'it  of  the  charter  above 
Quoted.  The  board  theieafter  presented  a  pe- 
tition for  mandamus  V)  the  Wayne  circuit 
court  to  compel  the  controller  to  Issue  his 
warrant  for  the  jwyment  of  this  check.  In 
his  answer  to  show  cause  to  that  petition,  tba 
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controller  answered  subfltaatiallT  that  he  had 
been  adviaed  by  counsel  that  tliese  statutei 
were  In  contravibntion  of  the  constitution  and 
▼old,  and  that  in  view  of  such  advice  he 
deemed  it  not  Bafe  or  proper  to  draw  his  war- 
rant. He  further  letunH  that  all  the  moneys 
and  funds  In  the  treasury  of  the  city,  or  un- 
der the  control  of  the  city  treasurer,  were 
raised  and  appropriated  to  the  several  funds 
required  by  law  before  the  approval  of  the 
Board  of  Health  Act  of  Februaiy  27,  1806; 
that  all  said  funds  were  appropriated  for 
purpoMS  other  than  the  support  and  main- 
tenance of  the  board  of  health  created  by 
that  act;  that  the  fund  known  before  that 
time  as  the  "board  of  health  fund"  was  ex- 
hausted, and  he  was  informed  and  twlieved 
that  there  was  no  money  or  funds  in  the 
custody  or  possession  of  ute  treasurer  availa- 
ble for  the  support  and  maintenance  of  the 
board,  or  upon  which  he  could  legally  draw 
any  warrant  for  the  payment  or  the  check 
presented  to  h(m.  He  further  returns  that 
the  city  of  Detroit  has  never  recognized  the 
petitioners  as  a  legal  health  board,  but  that, 
on  tiie  contrary,  tiie  city  has  filed  a  bill  in 
the  circuit  court  in  chancery  to  enjoin 
tbe  petitioners  from  acting  as  such  board 
of  limlth,  the  treasurer  from  branaferring 
funds  under  the  statute  mentioned,  and  the 
controller  from  drawing  warrants  upon  such 
funds  when  transferred  for  the  use  of  peti- 
tioners, and  that  subpcena  has  been  served 
upon  him.    No  claim  is  made  that  any  in- 

i unction  ever  issued  thereundw.  Upon  tbe 
learlng  upon  this  petition  and  answer, 
tbe  court  below  directed  the  writ  to  Issue 
against  the  controller,  commanding  him  to 
draw  bis  warrant  for  the  amount  of  the  check 
presented.  The  cause  cornea  here  by  writ  of 
certiorari.  The  assignments  of  error  are 
numerous,  but  may  be  discussed  under  a  few 
beads. 

1.  By  the  first  clause  of  section  8  of  the 
Act  of  February*  27  the  board  are  to  prepare 
annually  estimates  of  their  expenditures,  and 
file  tbe  same  with  tbe  city  controller.  When 
lucb  sums  so  estimated  "are  raised  as  pro- 
rided  in  this  act,"  they  are  to  be  appro- 
priated by  the  board.  It  is  contended  that 
no  provision  Is  made  by  the  act.  itself  to 
tupply  the  means  of  carrying  out  its  require- 
ments, or  to  provide  any  revenue  for  the 
board,  as  the  second  clause  of  that  section 
only  confers  priwer  upon  the  council  to  raise 
additional  sums  of  money  by  tbe  issue  of 
short-time  obligations  or  to  be  taken  from 
the  coDtiniient  fund  of  the  city,  tbts  clause 
being  designed  to  meet  a  special  exigency ; 
that,  therefore,  the  act  must  fall.  While  the 
act  does  not  purport  to  be  an  amendment  to 
the  charter  of  the  city  of  Detroit,  this  section 
refers  in  terms  to  the  city  controller  and  the 
common  council  of  the  city.  The  act  does 
not  attempt  to  define  tbe  powers  and  duties 
of  tbe  controller.  It  does  provide  that  the 
board  sliall  make  an  estimate  annually  to 
the  controller.  The  city  charter  provides 
what  steps  shall  be  taken  by  tbe  conlroller 
when  estimates  are  made  to  him.  Section  1, 
chap.  8,  Act  No.  488,  Local  Acts  1887.  This 
section  of  tbe  charter  maKes  It  the  duty  of 
tht  controller  to  report  bis  estimates  to  the 
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common  council  each  year,  tbe  sums  nec- 
essary to  be  raised  for  eadi  fund,  whlcb  the 
council  may  revise  or  alter,  etc.  The  legis- 
lature evidently  had  in  mind  the  duties  of 
the  controller  in  this  respect,  and  tbe  pro- 
vision that  "such  sums  when  so  estimated 
are  raised  as  provided  by  this  act*  means  tbe 
sums  estimated  by  the  board  and  reported  to 
the  controller.  The  language  employed  can 
mean  nothing  else,  when  we  read  the  whole 
act.  It  does  not  purport  to  fix  a  method  of 
raising  this  revenue  differeot  than  that  fixed 
by  the  city  charto',— that  la,  tb»  eatimate 
nuide  by  the  board  to  be  reported  to  the  ooa- 
troller,  and  by  him  returned  to  the  commoD 
council,  to  go  into  tbe  budjret  for  that  year. 

2.  It  is  contended  that  the  act  Is  in  OOD- 
travention  of  section  14,  article  15,  of  the 
Constitution  of  this  state,  which  provides 
that  "Judicial  officers  of  cities  and  villages 
shall  be  elected,  and  all  other  offlccrssball  be 
elected  or  appointed  at  such  time  and  in  such 
manner  as  the  legislature  may  direct."  The 
argument  is  that  the  board  created  by  the  act 
is  a  state  board,  a  state  agency,  and  not  a 
municipal  board,  and  that  most,  tf  not  all. 
the  powers  vested  in  it  are  local  and  munici- 
pal, and  therefore  forbidden  by  that  section 
of  the  constitution.  There  can  be  no  reason 
to  doubt  that  the  members  of  this  board  are 
"officers,"  within  the  meaning  of  that  section, 
and,  if  their  duties  are  purely  municipal, 
their  election  or  appointment  could  not  be 
taken  from  the  municipality,  and  placed  in 
the  hands  of  tbe  governor.  JPeopta  v.  Svrlbut, 
24  Mich.  44.  8  Am.  Bep.  m.  We  think, 
however,  that  the  duties  of  the  bowd  are  not 
purely  municipal.  Municipal  corporatlMia 
are  of  a  two-fold  character,  —the  one  pnbHc, 
as  regards  the  state  at  large,  in  so  far  as  the^ 
are  its  agents  In  government;  tbe  other  pri- 
vate, In  so  far  as  tbey  are  to  provide  tbe  loca> 
necessities  and  conveniences  for  the  citizenn. 
The  legislature  under  the  present  act  is  deal- 
ing wit^  the  city  of  Detroit  as  one  of  ita 
agencies,  to  protect  tbe  public  health,  and 
prevent  tbe  spreading  of  pestilential,  con- 
tagious, or  infectious  disease.  It  has  em- 
powered this  board,  whenever  the  state  board 
of  health  have  declared  any  town  or  city  to- 
be  Infected  with  contagious  disease,  in  ita 
discretion,  to  subject  to  quarantlDC  all  ves- 
sels arriving  at  Lbe  port  of  Detroit,  fromaucb 
infected  place,  for  such  time  as  said  board 
may  deem  necessarv  for  the  protection  of  the 
Inhabitants  of  said'city  ;  and  this  board  may 
also  prohibit  or  regulate  the  internal  inter- 
course by  land  or  water  between  the  city  <^ 
Detroit  and  such  infected  place,  town,  w 
city,  and  may  direct  that  all  penons  wh» 
shall  come  into  tbe  city  cootnry  to  their  pro- 
hihitioD  or  regulation  shall  be  i^preheuaed, 
etc..  Clearly,  it  Is  apparent  by  the  whole 
provisions  of  tlie  act  ttut  it  was  the  legisla- 
tive intent  to  use  the  citv  as  Its  agent  In 
goverument,  to  prevent  tne  qiread  <tf  om* 
tagiouB  disease. 

Id  PeopU  V.  Makane^,  18  Midi.  481,  the- 
mctropolltan  police  board  act  was  upheld. 
Laws  1865,  p.  670.  The  legislature  bv  that 
act  appoiotm  the  first  board  of  police  for  tbe 
city  of  Detroit.  It  was  contended  then,  aa 
bore,  tiiat  the  act  was  void,  m  It  was  wah- 
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Terelre  of  local  ielf-goTernmeDt.  It  was 
Bald :  "Besides  the  specific  objections  made 
to  the  act,  as  opposed  to  the  proTisiong  of 
the  constitution,  the  cnunBel  for  respond- 
ent attacks  It  oo  general  principles,  and, 
especially,  because  Tiolatiog  faadameDtsl 
principles  of  our  system  that  govemihents 
exist  by  the  consent  of  the  governed,  and  that 
tszstioii  and  Tepiesentation  so  together.  The 
taxation,  under  the  act,  it  is  said.  Is  really 
In  the  bands  of  a  police  board, — a  body  iu 
the  choice  of  whic^  the  people  of  Detroit 
have  00  voice.  This  argument  is  one  which 
might  be  ImpTessed  upon  the  legislative  de- 
partment with  great  force,  if  ft  were  tnie 
in  point  of  fact.  Bat,  as  ttie  people  of  De- 
troit are  represented  throughout,  the  diffi- 
culty BUgftested  can  hardly  be  regarded  as 
fuodameutal.  They  were  represented  in  the 
legislature  which  passed  the  act,  and  had 
the  same  proportionate  voice  there  •vrith  other 
munleipalltfes  In  the  state,  all  of  which  re- 
oeive  from  that  body  their  powers  of  local 
government,  and  such  only  aa  its  wisdom 
shall  prescribe  within  the  constitutiooal 
limit.  They  were  represented  in  that  body 
when  the  present  pol  Ice  board  were  appointed 
by  it,  aaa  the  governor,  who  is  hereafter  to 
fli)  vauaucles,  will  tw  chosen  by  the  state  at 
large,  including  that  city.  There  is  nothing 
in  the  maxim  ihnt  taxation  and  representa- 
tion  go  together  which  reiiuires  that  the  body 
paying  the  tax  shall  alone  be  consulted  in 
its  assessment,  and,  if  there  were,  wo  should 
And  it  violated  at  every  turn  In  our  system. 
Ttie  state  legislature  not  only  has  a  control 
In  this  respect  over  inferior  municipalities, 
which  It  exercises  by  general  laws,  but  It 
aometimcs  finds  it  necessary  to  interpose  its 
power  in  special  cases  to  prevent  unjust  or 
burdensome  taxation,  as  well  as  to  compel 
the  t>erformauce  of  a  clear  duty.  The  consti- 
tution itself,  by  one  of  the  clauses  referred 
to,  requires  the  legislature  to  exercise  Its^ 
eootroi  over  the  taxation  of  municipal  cor- 
poratloiis,  by  restricting  it  to  what  that  body 
may  regnrd  as  proper  bounds.  And  munici- 
pal bodieH  arc  frequently  compelled  most  un- 
willingly to  levy  taxes  for  the  payment  of 
cluims.  by  the  Judgment  or  mandates  of 
courts,  in  which  their  representation  is  quite 
as  remote  as  that  of  the  people  of  Detroit  in 
this  police  board."  In  2^le  v.  Burtbut, 
tupra,  the  net  provided  for  the  appointment 
of  a  board  of  pub]  Ic  works  for  the  city  of  De- 
troit. The  act  named  the  first  mcmt>ers  of 
the  board,  and  provided  for  subsequent  ap- 
pointments by  tlie  common  council.  8  Bess. 
Laws  1871,  p.  278.  It  was  contended  tliat 
this  act  was  void,  as  it  took  from  the  munic- 
ipality the  power  to  appoint  the  members, 
whose  duties  were  purely  of  a  municipal 
character.  The  opinions  in  that  case  cover 
the  whole  ground  ccn'cnded  for  in  the  pres- 
ent case,  and  the  distinction  is  8'>  clearly 
made  between  state  and  municipal  agencies 
that  it  is  onDccessary  to  more  than  refer  to 
that  case.  Mr.  Jvttiee  Campbell,  at  page  81, 
expressly  restates  the  doctrine  of  v. 
Mahaney,  upholding  the  power  of  the  gov- 
ernor to  appoint  the  board  of  police  commis- 
sioners for  the  ellT  of  Detroit,  and  says: 
"The  only  remaining  question,  therefore* 
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concerning  the  applIcatl(Hi  of  our  fonner  de- 
c\%\oa  to  the  case,  is  whether  the  police  board 
Is  a  state  or  municipal  agency.  If  the  form- 
er, that  decision  concludes  nothing  now  be- 
fore us.  If  the  latter,  it  ends  onelmpOTtont 
port  of  the  oontroTeisy.  I  think  it  Is  clearly 
an  agent  of  the  state  government,  and  not  m 
the  municipality."  He  adds  further :  "The 
only  confusion  existing  on  this  subject  has 
srisen  from  the  custom  urevalent  under  all 
free  governments  of  locafizing  all  matters  of 
public  management,  as  far  as  possible,  and 
of  making  use  of  local  corporate  agencies 
whenever  It  can  be  done  profitably,  not  only 
In  local  government,  where  it  is  required  by 
clear  constitutional  provisions,  but  also  for 
the  purposes  of  state.  Illustrations  of  this 
might  easily  be  multiplied.  The  wholesys- 
tem  of  state  taxation,  under  our  laws.  Is  made 
to  depend  on  the  action  of  town  and  county 
officers,  who  made  the  assessments  and  collect 
most  of  the  taxes.  And  the  whole  machinery 
of  civil  and  Criminal  justice  bos  been  so  gen- 
erally confided  to  local  agencies  that  it  Is  not 
strange  If  It  has  sometimes  been  considered 
osof  local  concern.  But  there  is  a  cleardis- 
tlnction  in  principle  between  what  concerns 
the  state  and  that  which  does  not  concern 
more  than  one  locality,  and,  where  the  con- 
stitution has  made  no  rule  for  their  manage- 
ment, affairs  belonging  to  state  policy  must 
be  subject  to  immediate  state  control,  If  the 
legislature  shall  deem  It  necessary."  J^td^ 
Gooley,  on  page  108  of  the  same  case,  calli 
attention  to  the  distinction  between  the 
classes  of  officers  whose  duties  are  general  and 
Ruch  as  are  municipal  or  local.  He  says: 
"  For  thme  classes  of  offlceta  whose  duties  ue 
general,  such  as  tile  judges,  the  oflBcers  of 
militia,  the  superintendents  of  the  police,  of 
quarantine,  and  of  ports,  by  whatever  names 
called,  provision  has,  to  a  greater  or  less 
extent,  been  made  by  state  appointment. 
But  those  are  more  properly  state  than  local 
nfiicers.  They  perform  duties  for  the  state  in 
localities,  as  collectors  of  Internal  revenue  do 
for  the  general  government ;  and  a  local  au- 
tliority  lor  their  appointment  does  not  moke 
them  local  officers,  when  the  nature  of  their 
duties  is  essentially  general.  .  .  .  The 
municipality  ss  an  agent  of  the  government 
is  one  thing ;  the  corporation,  as  the  owner  of 
property,  is  in  some  respects  to  be  regarded 
in  a  very  different  light.  .  .  ."  IsxPwpla 
V.  Detroit,  28  Mich.  228,  IS  Am.  Kep.  303, 
it  is  said  :  "In  PeopU  v.  Hurtbut,  34  Mich. 
44,  9  Am.  Rep.  103,  we  considered  st  some  - 
length  the  proposition  which  asserts  the  am- 
plitude of  legislative  control  over  municipal 
corporations,  and  we  there  conceded  that 
when  confined,  as  It  should  be,  to  such  cot- 
poratiouB  as  agencies  of  the  state  in  its  gov- 
ernment, the  proposition  Is  entirely  sound. 
In  all  matters  of  general  concern  there  Is  no 
local  right  to  act  independently  of  the  state ; 
and  the  locarauthori ties  cannot  be  permitted 
to  determine  for  themselves  whether  they 
will  contribute  through  taxation  to  the  sup- 
port of  the  state  government,  or  assist  when 
called  upon  to  suppress  insurrections,  or  aid 
in  the  enforcement  of  the  police  laws.  Upon 
all  such  subjects  the  state  may  exercise  com- 
pulsory authority,  and  may  enforce  the  per- 
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fonuHDce  of  local  duties,  either  bj  employ- 
ing local  officers  for  the  purpose,  oi  tlirough 
•cents  or  officers  of  Its  ovo  appoiutmeot. 
Tixe  same  doctrine  was  declared  in  People  v. 
Mahaney,  18  Mich.  481,  and  in  People  State 
Treaturer,  23  Hlch.  503.  It  was  also  recog- 
Dlzed  in  the  statement  that  in  the  levy  of 
taxes  for  purposes  of  general  concern  the  mu- 
Iilci4>al  bodies  cannot  demand  a  right  to  be 
consulted,  and  their  consent  is  immaterial. 
And  we  concur  ful  ly  in  the  views  which  have 
been  expressed  by  other  courts  in  the  cases  to 
which  our  attention  was  called  on  the  argu- 
ment, Uiat,  as  regards  duties  which  the  peo- 
ple in  tlie  aeveral  localities  owe  to  tbe  oom- 
monwealtb  at  large,  they  oannot  be  allowed 
discretionary  aai£orlty  to  perform  them  or 
not  as  they  may  choose.  Suc^  an  authority 
would  be  wholly  Inconsistent  with  anything 
like  regular  or  uniform  government  In  the 
state."  It  was  held  in  Peoj^  v.  BeiUy,  63 
Hicb.  360,  that  the  act  authorizing  the  ap- 
pointment of  jury  commissioners  for  the  re- 
corders'  court  oy  the  governor  was  valid,  and 
that  tbe  commissioners  were  not  city  officers, 
though  acting  within  the  locality.  A^Md  v. 
Detroit,  100  Mich.  08;  PeopU  v.  Macomb 
<hunty  Supre.  8  Mich.  470;  Wvandotte  v. 
Drenjian.  40  Mich.  478.  It  la  settled  by  these 
cases  that,  whenever  the  legislature  Imposes 
the  performance  of  a  public  duty  upcm  a  mu- 
nlcipility,  such  municipality  is  then  but  the 
instrumentality  of  the  state.  In  tbe  discharge 
of  such  duties,  there  is  no  right  of  local  self- 
government  involved.  It  is  true  that  mu- 
nicipal corporations  in  this  state  have  certain 
proprietary  rights,  and  as  to  these  they  are 
me  from  stete  interference,  as  Is  well  illus- 
trated In  People  v.  Hurlbui,  supra.  But  mu- 
nicipal corporations  have  also  certain  duties 
Imposed  upon  them  which  are  of  a  govern- 
mental character,  and  those  duties  are  per- 
formed by  the  local  corporation  body,  as 
asrents  for  the  state,  and  such  duties  may  be 
enlarged  or  diminished  at  the  will  .of  the  leg- 
islature. The  care  of  the  public  health  is  a 
pol  ioe  power.  The  aeveral^states  of  the  Union 
possess  a  general  police  power,  by  which 
certain  persons  and  property  are  subjected  to 
all  kinos  of  restraints  and  burdeos  in  order 
to  SACure  general  health,  comfort,  and  pros- 
perity of  the  state.  Whatever  differences  of 
opinion  may  exist  as  to  the  extent  and  bound- 
aries of  the  police  power,  and  however  diffi- 
cult It  may  be  to  render  a  satsfactory  defini- 
tion of  It,  there  seems  to  be  no  doubt  that  it 
does  extend  to  tbe  protection  of  the  lives, 
health,  and  property  of  the  citizens,  and  to 
the  preservation  of  good  order  and  public 
morals.  They  belong  emphatically  to  that 
class  of  objects  which  demand  the  applica- 
tion of  the  maxim,  "Salua  populi  tuprema 
lex;*  and  they  are  to  be  attained  and  provided 
for  by  such  appropriate  means  as  the  legis- 
lature may  devise.  People  v.  .  PHppin,  70 
Mich,  fl;  Boiton  Beer  Oo.  v.  M<machv>ette, 
97  U.  8.  82,  24  L.  ed.  991.  Judge  Cooley 
says:  "The  state  may  have  ita  state  board 
of  health,  but  it  will  provide  for  local  boards 
of  health  also;  and,  as  their  duties  concern 
the  community  at  luge,  their  memtiers  are 
to  be  regarded  as  state,  rather  than  local, 
officers."  Cooley,  Toxn.  Sdod.  68.  In  Tan- 
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lor  V.  PhUadelphia  Board  ef  EeaUh,  81  Vm. 
78,  72  Am.  Dec.  724,  it  is  said :  "The  board 
of  health  of  Philadelphia  Is  a  public  atrpora- 
tion  of  tbe  state,  charged  wltli  public  func- 
tions for  the  benefit  of  the  state  at  large,  and 
not  simply  for  local  purposes." 

8.  It  is  said  that  t^e  act  is  unconstitn- 
tional,  in  that  it  authorizes  the  board  of 
health  to  require  money  to  be  raised  by  an 
annual  tax  for  local  purposes  without  the  con- 
sent of  any  of  the  local  officers  or  of  the 
boards  of  said  city.  The  preservation  of  the 
public  health  is  not  a  local  purpose,  and 
tbe  consent  of  the  locality  Is  not  material, 
where  the  fanotion  is  a  public  or  genml 
one.    Aflpls  r.  MakanM,  18  Hlch.  497. 

4.  It  is  next  contended  that  tlie  charter  waa 
Introduced  after  the  first  fifty  days  of  the  ses- 
sion, in  violation  of  aectlon  28,  article  4.  of 
the  Constitution.  The  amendment,  Uowt  ver, 
waa  made  In  section  87  after  the  fifty  days 
had  expired.  But  tbe  bill  li  not  in  conflict 
with  this  provision  of  the  constitution  for 
that  reason.  The  added  language  is  germano 
to  the  charter.  The  point  is  ruled  by  Pack 
V.  Barton,  47  Mich.  530.  In  that  case  it  ap- 
peared that  the  bill  waa  Inlroduced  within 
the  first  fifty  days  for  the  organization  of 
tbe  township  of  Montmorency.  It  was.  after 
the  fifty  days  bad  elapsed,  amended  so  as 
make  it  a  bill  for  the  organization  of  the 
county  of  Montmorency.  The  territory  em- 
bracea  in  the  bill  was  the  same.  Mr.  Jtutiet 
Cooley  said :  "To  attempt  on  this  record  to 
indicate  the  limits  of  constitutional  power 
in  the  amendment  of  bills  previously  In- 
trodooed,  would  be  uncalled  for  and  there- 
fore unwarranted.  No  one  dispute!  that 
whatever  Is  in  the  proper  scope  of  amendment 
Is  aa  much  admissible  after  the  fifty  days  aa 
before,  and  this  must  embrace  whatever  is 

f:ermane  to  the  purpose  which  the  bill  bad 
n  view."   See  also  Piople  v.  MeBZroy.  73 
Mich.  446,  8  L.  R.  A.  6,  and  cases  cited. 

5.  The  claim  is  made  that  the  proviaion 
in  section  27  of  the  amendment  to  the  charter 
is  void,  which  directs  the  city  treasurer  to 
place  to  the  credit  of  the  board  of  health 
the  sum  of  $12,000,  for  tbe  maintenance  of 
the  board  for  the  remainder  of  the  fiscal  year, 
etc. ,  by  transfer  from  any  other  funds  in  the 
city  treasury,  and  the  same  to  be  paid  out 
by  the  checks  of  the  health  board  in  the  aame 
manner  now  i^vlded  by  law,  for  payment 
from  tbe  public  health  fnnd,  and  that  tha 
common  council  may  place  the  moneys  so 
transferred  by  temporary  loan  to  be  Tepnid 
for  liquor  taxes  paid  in,  to  the  credit  of  the 
contingent  fund.  It  is  contended  that  this 
provision  is  in  violation  of  tltat  portion  of 
section  1,  article  14,  of  the  Constitution  of 
the  United  States,  which  reads :  **  Nor  shall 
any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law.* 
The  funds  were  only  to  be  transferred  tem- 
porarily, and  replaced  by  the  moneys  col- 
lected from  the  liquor  taxes.  The  munlo- 
ipality  is  not  deprived  of  the  money  belong- 
ing to  any  particular  fund.  It  is  in  tbe  bands 
of  the  city  treasurer,  and  we  may  take  Judi- 
cial notice  of  the  fa(A  that  sufficient  moneys 
will  come  into  tbe  bands  of  thetoeaiurer  from 
the  liquor  fund  to  replace  it.   It  la  apparent 
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from  the  Act  of  FebruuT  37  tbat  the  legis- 
lature regarded  the  inhabitants  of  tbe  citj  of 
Detroit,  ^d  of  the  state  at  lar/te,  in  immiaeDt 
peril  by  reason  of  the  then  impeiuliog  pesti- 
lence, and  tbat  fuuds  were  aecessarj  to  en- 
able the  board  to  prereot  its  spread.  The 
legislature  had  tlie  rieht  to  Impose  tbe  burdeo 
upon  tbe  cltj  to  defray  the  expense  of  tbe 
healUi  board,  and  It  cannot  be  said  that  the 
transfer  of  money  from  one  fund  to  the  other 
to  pay  a  debt  deprives  the  dtj  of  Its  prop- 
erty, within  tbe  meaalng  of  (be  provisions 
of  that  section  of  the  United  States  Constitu- 
tion. It  is  apparent  from  the  record  before 
us  tbat  the  city  treasurer  had  sufficient  funds 
on  hand  to  make  the  transfer  without  det- 
riment to  ihe  city,  or  to  any  objects  to  which 
tbose  partlcnlar  funds  were  appropriated, 
and  the  fund  from  which  the  moneys  for  the 
healUi  board  are  to  bo  taken  is  to  be  re- 
plenished by  the  moneys  from  the  liquor 
taxes.  The  fund  from  this  source  la  ab- 
solutely under  the  control  of  tbe  legislature. 
Wblle  the  property  which  a  municipal  cor- 
poration acquires  In  tbe  exercise  of  its  cor- 
porate powers  is  protected  from  legislative 
Interference  as  vested  rights,  yet  in  pro- 
visions of  the  law  for  the  revenue  of  the  city, 
whatever  form  such  provision  may  take,  the 
i^ity  has  no  vested  right ;  and  the  Ipglalature 
i:iay  at  any  time,  as  far  as  tbe  municipal 
corporation  Is  concerned,  change  and  modify, 
or  altogether  take  away,  the  particular  source 
of  revenue.  Tledeman,  Hun.  Corp.  g  12. 
Many  and  varied  duties  are  imposed  upon  the 
health  board  under  this  act,  but  whether 
any  of  those  duties  are  beyond  the  power  of 
the  legislature  to  grant  to  it,  we  need  not 
now  determine. 

The  various  objections  to  the  acts  which 
have  been  made  we  have  carefully  examined, 
and  find  no  reason  for  saying  that  the  acts 
cannot  be  upheld.  Tbe  court  below  was  cor- 
rect in  directing  the  mandamus  to  issue  to 
the  controller  to  sign  the  warrant  for  tbe 
moneys  demanded. 

Tftat  fiction  mutt  b«  affirmed. 

Grant.  Montgomery,   and  Hooker* 

JJ.,  concurred  with  Long*  J. 

MeGrath,  Ch.  J.,  dissenting: 
The  question  involved  in  this  case  Is  of 
such  vital  moment  tbat  I  cannot  concur  In 
tbe  opinion  of  the  majority,  although 
my  views  may  seem  to  conflict  with  casesln 
this  court  involving  a  similar  question.  The 
vice  of  a  doctrine  becomes  more  apparent  as 
its  application  is  carried  beyond  the  exl- 

f:encli'Sof  the  case  which  caused  its  evolution 
u  tlic  flrst  instance.  The  doctrine  was  first 
announced  by  this  court  in  People  v.  MaMney, 
ID  Mich.  481.  The  objections  raised  by  the 
act  In  that  case  were  (1)  tbat  the  proposition 
to  give  the  act  Imnieuiate  effect  did  not  re- 
ceive tbe  necessary  two-thirds  vote ;  (3)  that 
a  subsequent  act  continued  the  respondent  in 
office ;  (8)  that  the  act  violated  section  20, 
article  4,  of  the  Constitution ;  (4)  that  it 
violated  section  2S,  article  4,  of  the  Consti- 
tution ;  (5)  that  under  tbe  act  there  was  no 
limit  to  the  exactions  of  the  board,  whereas 
section  18,  article  16,  of  the  Constitution  re- 
WL.R.  A. 
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quired  the  legislature  to  restrict  the  powers 
of  taxation  in  cities;  nnd  (0)  that  Ine  act 
violated  tbe  principle  of  no  taxation  without 
representation.  Tlie  cour^  after  discussing 
the  other  objections  raised,  says:  "Besides 
the  specific  objections  made  to  the  act  as  op- 
posed to  tbe  provisions  of  the  constitution, 
tbe  counsel  for  respondent  attacks  it  on 
'  general  principles, '  and  especially  because 
violating  fundamental  prfnolples  of  our 
system,  tbat  governments  exist  by  the  ctn* 
sent  (n  tbe  governed,  and  that  taxation 
and  representation  £o  together.  Tbe  taxation 
under  the  act.  It  Is  said.  Is  really  in  tbe 
bands  of  a  police  board,  a  body  in  the  choice 
of  which  the  people  of  Detroit  have  no 
voice.  ...  It  cannot,  therefore,  be  said 
tbat  the  maxims  referred  to  have  been  en- 
tirely  disregarded  by  the  legislature  in 
tbe  passage  of  this  act.  But  as  counsel 
does  not  claim  that,  in  so  far  as  they  have 
been  departed  from,  the  constitution  has 
been  violated,  we  cannot,  with  propriety,  be 
asked  to  declare  the  act  void  on  any  such 

feneral  objection.  An  unbroken  series  of 
ecislons  in  this  state  has  settled  the  rule 
of  law  tbat,  before  we  can  declare  an  act  of 
the  legislature  invalid,  its  provisions  must 
be  found  to  conflict  with  the  constitution.* 
Section  14,  article  16,  of  tbe  Constitution 
was  not  referred  to  in  the  brief  of  counsel, 
nor  was  it  alluded  to  In  the  opinion.  Coun- 
sel did  not  claim  that  this  section  had  been 
violated,  and  the  court  expressly  refrained 
from  discussing  a  provision  of  the  oonstitn- 
tion  not  pointed  out  or  relied  upon. 

In  PeopU  V.  BeiUy,  68  Mich.  360,  a  chal- 
lenge  was  made  to  the  array  of  Jurors  in  a 
criminal  case,  upon  the  ground  that  they 
were  selected  by  persons  appointed  by  the 
governor.  Mr.  JuMtiee  Sherwood,  referring 
to  this  section,  says:  "The  commissioners 
appointed  by  the  governor  aro  not  'Judicial 
officers, '  in  the  sense  In  which  those  words 
are  used  in  this  section ;  and,  If  they  were, 
they  are  not  city  or  village  officers,  but 
county  appointees,  and  are  therefore  not 
within  the  provisions  of  tbe  section  referred 
to.  Tbe  defendant,  under  the  operation  of 
the  law,  is  in  no  wa;r  deprived  of  bis  com- 
mon-law Jury,  nor  of  any  of  Its  essential  In- 
cidents. The  mode  and  manner  of  selecting 
tbe  jury  has  always  been  a  subject  of  stat- 
utory regulation ;  and  so  long  as  tbe  mode 
adopted  requires  good  and  lawful  men  of 
the  vicinage  of  defendant,  to  be  taken  from 
the  body  of  the  county,  the  respondent  has 
DO  cause  for  complaint  on  oonstftutional 
grounds,  and  this  Is  secured  by  the  stat- 
ute complained  of."  Juetieet  Cbamplln  and 
Cooley  concurred  In  the  result  reached,  and 
Mr.  Jttatiee  Campbell  wrllea  an  opinion 
favoring  tbe  reversal  of  the  Judgment  on 
other  cronnds. 

In  Pe^  V.  Surlbut,  24  Hlch.  44.  9  Am. 
Rep.  108,  however,  the  court  was  brought 
face  to  face  with  section  14,  article  16,  of 
the  Constitution,  and  it  seems  to  me  that  tbe 
construction  and  effect  given  to  tbat  provis- 
ion is  utterly  irreconcilaole  with  tbe  doctrine 
of  the  Alahaney  Case.  Mr.  Juttiee  Christiancy, 
in  that  case,  does  not  refer  to  the  doctrine 
of  iVtfpJs  T. .  MahaMff,  but.  In  discussinx 
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the  provlfiloa  f  n  giieatioa  here,  he  refers  to  the 
use  of  the  word  "  elected, "  "  in  reference  to 
the  local  organization  of  counties, towns,and 
districts, " and  says  that,  "cities  and  TiUagea 
betoni;  local  organizations  for  like  govern- 
mental purposes, "  it  Is  difficult  to  resiat  the 
conclusion  that  an  election  by  the  electors  of 
such  localities  was  intended.  Keferring  then 
to  the  question  as  to  appointments  under  the 
same  provisioo,  he  says :  "  But  when  we  re- 
cur to  the  history  of  the  country,  and  consider 
the  nature  of  our  instltationi,  and  of  the 
ffovemment  provided  for  by  this  constitution, 
toe  vital  importance  which  In  all  the  states 
has  so  long  been  attached  to  local  municipal 
governments  by  the  people  of  such  localities, 
and  their  rights  of  self-government,  as  well 
M  the  Keneral  sratlmentof  hostility  to  every- 
Uiing  in  the  nature  of  control  by  a  distant 
central  power  In  the  mere  administration  of 
such  local  affairs,  and  ask  ourselves  the  ques- 
tion whether  it  was  probably  the  ictention 
of  the  convention,  In  framing,  or  the  people, 
in  adopting,  the  constitution,  to  vest  in  the 
legislature  the  appointment  of  all  local  offi- 
cers, or  to  authorize  them  to  vest  it  elsewhere 
than  in  some  of  the  authorities  of  such  mu- 
nicipalities, and  to  be  exercised  without  the 
consent,  and  even  in  defiance  of  the  wishes, 
of  the  proper  officers,  who  would  be  account- 
able rather  to  the  central  power  than  to  the 
people  over  whose  interests  they  are  to  pre- 
side, thus  depriving  the  people  of  such 
locallklea  of  the  most  essential  btmeflta  of  self- 
government  enjoyed  by  other  political  dlvis- 
fona  of  the  state,— when  we  take  all  these 
matters  into  consideration,  the  conclusion  be- 
comes very  strong  that  nothing  of  this  kind 
oould  have  been  intended  by  the  provision. 
And  this  conviction  becomes  stronger  when 
we  considCT  the  fact  that  this  constitution 
went  far  in  advance  of  the  old  one,  in  giving 
power  to  the  people  which  bad  formerly  been 
exercised  by  the  executive,  and  in  vesting, 
or  authorizing  the  legislature  to  vest,  in  mir- 
nicipal  orgaoTzattons  a  further  power  of  local 
legislation  than  had  before  been  given  to 
them.  We  cannot,  therefore,  suppose  It  was 
Intended  to  deprive  cities  and  villages  of  the 
lihebeoefitof  the  principle  of  local  self- gov- 
ernment enjoyed  by  other  political  divisions 
of  the  state.  The  convention  must  be  sup- 
posed to  have  recognized,  to  some  extent,  ex- 
isting things,  and  to  have  bad  reference  to 
cities  and  villages  with  substantially  such 
or«inizatioas,  or  upon  such  principles  of 
ieff-government,  as  had  generally  oecome 
customary."  Sh.  Jiutic$  Campbell  says: 
"Our  constitution  cannot  be  understood  or 
carried  out  at  all,  except  on  the  theory  of 
local  self-government,  and  the  Intention  to 
preserve  it  is  quite  apparent.  In  every  case 
where  provision  is  mode  by  the  constitution 
Itself  for  local  officers,  tiiey  ara  selected  by 
local  men.  All  counties,  towns,  and  school 
disbricta  are  made  to  depend  upon  it.  All 
elections  are  required  to  be  In  local  divisions 
where  electors  reside.  Cities  are  represented 
In  the  bcmrd  of  supervisors,  and  It  is  quite 
possible  for  their  members  to  outnumber  the 
rest.  It  certainly  cannot  be  that  the  state 
can  control  those  bodies  bv  sending  Its  own 
agente  there,  and  it  oanoot  oe  possible  that  it 
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was  contemplated  that  any  members  of  that 
board  should  be  selected  by  a  different  mode 
of  election  or  appointment  from  the  rest. 
Cities  may  become  countiea,  and  surely  there 
can  be  oo  county  without  popular  Institn- 
tiooB.  Cities  have  been  juaicially  declared 
to  come  within  the  denomination  ot  'town- 
ships,' so  far  as  to  be  entitled  to  lilwarf 
money ;  and,  unless  they  are  made  to  ioclode 
school  districts,  th^  need  not  be  compelled 
to  have  free  ichoolt.  No  one  would  Tcaton 
to  aasume  that  the  conBtitntfoo  wu  derigned 
to  leave  them  in  such  a  position.   It  la  im- 

ftossible  to  read  that  document  without  flnd- 
ng  the  plainest  evidence  that  every  part  of 
the  state  Is  to  be  under  some  system  of  local- 
ized authority  emanating  from  the  people. 
This  la  no  mere  poliUcal  theorr,  but  appears 
in  the  constitution  as  the  foundatlfm  of 
all  our  polity.  There  is  no  middle  ground. 
A  city  has  no  constitutional  safeguards  for 
ite  people,  or  it  has  the  right  to  have  all  its 
officers  appointed  at  home.  Unless  this 
power  is  exclusive,  the  state  may  manage  all 
citT  affairs  by  ita  own  functionaries.  The 
only  reasonable  meaning  of  the  constitutional 
clause  In  question  Is  that,  when  (he  legisla- 
ture has  designated  the  time  and  manner  of 
appointment  or  election,  the  local  authority 
shall  fill  the  offices  as  so  ordained."  Mr. 
Justice  Cooley,  in  the  same  case,  says :  "  The 
question,  broadly  and  nakedly  stated,  can  be 
nothing  short  or  this:  'Whether  local  self- 
government  in  this  state  is  or  is  not  a  mere 
privilege  conceded  by  the  legislature  In  ita 
dlscretuta,  and  which  taxj  be  withdrawn  at 
any  time  at  pleasure. "  He  then  says,  "  I  can 
conceive  of  no  argument  In  support  of  tbe 
legislative  autboritv  which  will  stop  short 
of  this  plenary  and  sovereign  right."  He 
then  prooeeds  to  the  discussion  of  certain 
maxims  of  government  relating  to  the  crea- 
tion and  endowment  of  municipal  bodies, 
their  coni^xol,  regulation,  and  abolisbment, 
remarking,  however,  that:  "Such  mazinis 
of  government  are  very  seldom  true  in  any- 
thing more  than  a  general  sense.  They  never 
are,  and  never  can  be,  literally  accepted  in 

ftractice.  Our  constitution  assumes  tbe  ex- 
stence  of  counties  and  townships,  and  evi- 
dently contemplates  that  the  state  shall  con- 
tinue to  be  subdivided  as  it  has  hitherto 
been.  .  .  .  It  names  certain  officers  which 
are  to  be  chosen  for  these  subdivisions,  and 
confers  upon  the  people  the  right  to  choose 
them.  Then,  after  discussing  the  amplitude 
of  legislative  power  in  the  absence  of  restric- 
tions, he  says:  "The  doctrine  that,  wiUiin 
any  general  grant  of  legislative  power  by  the 
constitution,  there  can  bo  found  authority 
thus  to  take  from  the  people  the  management 
of  their  local  concerns,  and  the  choice,  di- 
rectly or  indirectly,  of  their  local  officers,  if 
practically  asserted,  would  be  somewhat 
startling  to  our  people.  ,  .  .  Tbe  state 
may  mold  local  institutions  according  to  its 
views  of  policy  or  expediency,  but  local  self- 
govenment  is  matter  of  absolute  right,  and 
the  state  cannot  take  it  away.  It  would  be 
the  boldest  mockery  to  speak  of  a  city  as  pos- 
sessing municipal  liberty  where  tbe  state  not 
only  shaped  Ite  government,  but,  at  discre- 
,  tion,  sent  In  its  own  agents  to  admtnlita  It. 


Digitized  by 


Google 


18W 


Davock  t.  Moobb, 


7V1 


or  to  call  thftt  system  one  of  constitutional 
freedom  under  which  It  should  be  equally 
•dmissible  to  allow  the  people  full  coDtroI 
In  theii  local  affairs,  or  do  control  at  all. 
.  .  .  Nevertbeless,  when  the  state  reaches 
out,  and  draws  to  itself  and  appropriates  the 
powers  which,  from  time  Immemorial,  have 
Deen  locally  possessed  and  exercised,  and  in- 
troduces into  its  legislation  the  ceDtralfzlng 
ideas  of  continental  Europe,  under  which 
deapotiun,  whether  of  monarch  or  commune, 
•lone  hai  flourlstaed,  we  leem  forced  back 
upon,  and  compelled  to  take  up  and  defend, 
the  plainest  and  most  primary  axioms  of  free 
j^oTemment,  as  If,  even  in  Anglican  liberty, 
which  has  been  gained  step  by  step  throuEli 
extorted  charters  and  bills  of  rights,  the  pun- 
isbment  of  kings  and  the  overthrow  of  dy> 
nasties,  nothing  was  settled,  and  nothing  was 
eatftblished.  But  I  think  that,  so  far  as  Is 
impOTtant  to  a  decision  of  tlie  case  before  us, 
there  is  an  express  recognition  of  the  rieht 
of  local  authorltv  by  the  constitution.  That 
Instrument  proTides  that  'judicial  officers  of 
cities  and  Tillages  shall  be  elected :  that  all 
other  officers  shall  be  elected  or  appointed 
at  such  time  and  in  such  manner  as  the  leg- 
islature may  direct. '  It  la  conceded  that  all 
elections  must,  under  this  section,  be  by  the 
electors  of  the  municipality.  But  It  is  to  be 
observal  that  tliere  Is  no  express  declaration 
to  that  effect  to  be  found  in  the  constitution ; 
ftnd  it  may  well  be  asked  what  there  is  to 
localise  tM  electloui  any  more  than  the  ap- 
pointments. The  answer  must  be  that  In  ex- 
amining the  whole  instrument  a  general 
intent  is  found  pervading  It,  which  clearly 
Indicates  that  these  elections  are  to  be  by  tlie 
local  voters,  and  not  by  the  legislature,  or 
by  the  people  of  a  larger  territory  than  that 
immediatelj  coDoemed.  I  think,  also,  that, 
when  the  ooDStitution  is  examined  in  the 
light  of  preTlotu  and  coDtemporaDeous  his- 
tory, the  like  general  intent  requires,  in 
language  equally  clear  and  imperative,  that 
the  choice  ol  the  other  corporate  oSlcers  shall 
be  made  in  some  form,  either  directly  or 
Indirectly,  by  the  corporators  themselves. 

In  Athr  v.  WajfM  Oaunty  Auditort.  48 
Micb.  76,  it  was  held  that  under  our  consti- 
tution there  could  not  be  any  such  thiug  as 
a  municipal  government  which  Is  not  man- 
af^ed  by  popular  representatives  and  agencies 
deriving  their  autliorlty  from  tbe  inhabi- 
tants; tliat  there  could  oe  no  complete  city 
corporation  without  means  of  enforcing  sticb 
rcguliitions  asare  necessary  for  tlie  peace  and 
good  order  of  the  comrauni  ty  ;  that  constables 
are  iocni  peace  oflicers;  that  no  legislation 
would  be  valid  which  retained  the  names, 
but  destroyed  tlie  powers,  of  such  officers; 
that,  while  tliere  is  an  undoubted  power  to 
vary  the  duties  of  mch  officers,  their  duties 
could  not  be  so  changed  as  to  practically 
clianare  the  office;  "that,  when  officers  are 
named  in  the  constitution,  they  are  named  as 
having  a  known  legal  character;  that  the 
ftlelropolilan  police  force  of  Detroit,  so  far 
AS  Inwrully  constituted,  is  merely  an  addi- 
tional force  of  constables  and  watchmen  ap' 
pointol  by  the  stat«:  for  certain  limited  pur- 
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poses,  and  It  cannot  supenede  \hB  local  peace 
officers  for  all  common- law  purposes. 

In  Atty-Qm.  v.  Dttroit,  68  Mich.  830,  S5 
Am.  Bep.  675,  when  tbe  legislature  under- 
took to  create  a  board  of  commissioners  of 
registration  and  election  for  the  cltv  of  De- 
troit, it  is  said:  "It  Is  also  well  settled 
that  our  state  polity  recognizes  and  per- 
petuates local  government  through  various 
classes  of  muDioipal  bodies,  whose  essential 
character  must  be  respect,  as  fixed  by 
usage  and  recognition  when  the  conetltntloD 
was  adopted ;  and  any  legislation  for  any 
purpose,  which  disregards  any  of  the  fun- 
damental and  essential  requisites  of  such' 
bodies,  has  always  been  regarded  as  Invalid 
and  unconstitutional. 

In  WUeox  V.  PadaoOt,  86  Hleh.  88,  an  act 
had  been  passed  for  the  Improveroent  of 
Maple  river,  In  Clinton  and  Oratlot  coun- 
ties. It  provided  for  an  appointment  by  the 
probate  court  of  Oratiot  county  of  a  commis- 
sioner, whose  duty  It  was  to  examine  the 
line  of  the  proposed  work,  and  if,  in  his 
opinion.  It  was  necessary,  and  for  the  good 
of  the  public  health,  he  should  proceed 
with  the  work,  and  assess  the  cost  thereof  in 
excess  of  the  appropriation  npon  the  property 
benefited,  and  upon  any  township,  city,  or 
village,  by  reason  of  the  benefit  to  the  public 
health  thereof.  lo  that  cose  It  is  said  :  "The 
whole  theory  of  the  constitution,  and  of  our 
state  polity,  before  and  since  its  adoption, 
looks  to  the  imposition  of  local  taxes  fw  local 
purposes  by  local  officers.  By  this  act  they 
are  to  be  levied  and  expended  by  a  person  not 
a  resident  of  the  township  or  tlie  county  of 
which  the  persons  assessed  are  inbabltuits, 
and  in  which  the  work  is  done  from  which 
the  benefits  authorizing  the  taxes  are  pre- 
sumed to  arise.  The  authority  of  the  com- 
missioner, who  is  made  the  taxing  officer,  is 
derived  from  a  court  whose  jurisdiction  is 
foreign  to,  and  independent  of,  the  county 
of  Clinton ;  and  the  ooard  of  review  which 
makes  such  assessment  a  finality  Is  composed 
of  four  memt>er8  out  of  five  as  oompletely 
beymd  the  reach  of  tbe  people  taxed  as  if 
they  lived  In  another  state.  The  people  of 
Essex,  in  Clinton  county,  therefore,  by  this 
act,  are  taxed  by  officers  in  whose  election 
they  have  no  voice,  and  whom  they  have  no 
power  to  replace  by  otliers  of  their  own 
choosing.    This  cannot  be  done." 

In  Detroit  Board  of  Metropolitan  Poliee  v. 
Wayne  County  Auditcrt,  68  Mich.  S76,  It  was 
held  that  the  attempted  extension  of  the 
powers  of  tlie  police  board  to  police  certain 
townsbl  ps  adjacent  to  the  city  of  Detroit  wai 
illegal.  Again  It  is  said  by  the  court  that 
under  our  system  we  can  have  no  govern- 
ments, general  or  special,  that  do  not  im- 
medlatery  represent  a  popular  constituency, 
and  no  properly  called  govemraental  power 
can  be  lodged  anywhere  else,  and  that  the 
people  coald  not  be  sabjectni  to  any  dele- 
gated powers  of  government  not  exercised  by 
their  own  representatives. 

In  referring  to  People  v.  Maliawy,  the  court 
says  that  the  act  under  consideration  in  that 
case  was  held  sufficient  to  replace  a  city 
marshal  by  tbe  officers  snbstituted.   I  am 
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aware  that  In  the  Hurlbut  Caie,  and  In  some 
others,  an  attempt  has  been  made  to  diBtiu- 

Juiih  the  MaJianey  Que.  The  basis  for  the 
latioction  Is  that  the  MakaMy  Gate  related 
to  a  potlee  force :  that  local  municipalities 
have  a  twofold  character,  the  one  public,  and 
the  other  private ;  and  that  io  the  matter  of 
public  order  the  state  has  a  special  interest, 
and  the  police  force  must  be  regarded  as  an 
agency  of  the  staie,  ratlier  than  of  the  city. 
It  does  seem  to  me  that  in  the  discussion  of 
the  JfoAoiMy  (km  there  has  been  an  unwar- 
ranted limitation  as  to  the  force  and  effect  of 
the  constitutional  provisions  relating  to  local 
self-government,  and  that  the  invocation  of 
an  implied  power  to  sustain  a  legislative  act 
which  uodertakei,  in  violation  of  constitu- 
tional guaranties,  to  thrust  upon  s  local  mu- 
nicipality ^>fflcei8  In  the  selecti(ni  of  whom 
the  inhabitants  of  that  locality  have  no 
choice,  and  make  such  offlcers  a  part  of  the 

Sermanent  system  of  local  government,  isln- 
efensible.  The  question  involved  is  not 
whether  the  state  may  not  provide  for  a  state 
militia.  It  Is  not  whether  or  not  the  state 
does  not  possess  certain  police  powere,  or 
whether  it  may  not  exercise  those  powers. 
the  power  to  appoint  a  state  board  of  bealtli, 
or  an  oil  inspector,  with  his  deputies,  is  not 
brought  in  question.  Nor  is  it  conteodcd 
that  the  preservation  of  public  order  or  of 
public  health  is  not  a  matter  of  state  concern. 
The  board  of  health  of  the  city  of  Detroit  is 
a  local  boafd  created  primarily,  at  least,  in 
the  Interest  of  the  locality,  — existisg  because 
of  the  existence  of  the  local  entity.  The 
question  Is  whether  these  local  officers  may 
be  appointed  by  the  state,  simply  because  the 
tioara  exercises  a  function  in  which  the  state 
is  incidentally  interested.  It  seems  to  me 
very  clear  that  It  is  the  exercise  of  govern 
mental  functions  by  ofBcers  selected  hy  the 
inhabitants  of  the  municipality  that  is  guar- 
anteed by  the  constitution  to  the  local  entity, 
and  this  without  reference  to  whether  the 
functions  relate  to  matters  purely  local  in 
character,  or  matters  in  which  the  public  at 
large  may  have  an  Incidental  Interest.  I^ocal 
ordinances  are,  as  a  rule,  closely  related  to 
general  laws.  To  attempt  to  confine  the  doc- 
trine of  the  Burtbta  (me  to  such  function- 
aries as  are  the  mere  caretakers  of  municipal 
property  is  a  narrow  view  to  take  of  the 
principle  of  local  self-government.  In  that 
case,  Mr.  Juttiee  Cooley,  at  page  106,  says : 
"What  is  constitutional  freedom?  Has  Uie 
administration  of  equal  laws  by  magistrates 
freely  chosen  no  necessarr  place  in  it?  Oon- 
stitiitionnl  freedom  certainly  does  not  consist 
in  exemption  from  governmental  interference 
in  the  citizen's  private  affairs;  in  his  being 
unmolested  in  his  family,  suffered  to  buy, 
sell,  and  enjoy  property,  and  generally  to 
seek  happiness  In  hts  own  way.  All  this 
might  be  permitted  by  the  most  arbitrary 
ruler,  even  though  he  allowed  his  subjects 
no  degree  of  political  liberty.  The  govern- 
ment of  an  oligarchy  may  be  as  just,  as  re- 

Sardful  of  private  rights,  and  as  little  bur- 
ensome  as  any  other;  but  if  it  were  sought 
to  establ  ish  such  a  government  over  our  cities 
by  law.  It  would  hardly  do  to  call  upon  a 
protesting  people  to  show  where  Id  the  con- 


stitutioD  the  power  to  establish  It  was  pro- 
hibited. It  would  be  necessary,  on  the  other 
hand,  to  point  out  to  tbem  where,  and  by 
what  unguarded  words,  the  power  bad  been 
conferred.  Some  tilings  are  too  plain  to  l« 
written.  If  this  charter  of  state  governnu-Dt 
which  we  call  a  'constitution'  were  all  there 
was  of  constitutional  command;  if  the  us- 
ages, the  customs,  the  maxims,  that  have 
sprung  from  the  habits  of  life,  modes  of 
thought,  methods  of  trying  facts  by  the 
oeighborbood.  and  mutual  responsibility  in 
neighborhood  interests,  the  precepts  wuidi 
have  come  from  the  revolutioos  which  over- 
turned tyrannies,  the  sentiments  uf  manly  in- 
dependence and  self-control  which  impelled 
our  ancestors  to  summon  the  local  commun- 
ity to  redress  local  erils.  Instead  of  relying 
upon  king  or  legislature  at  a  distance  to  do 
so, — if  a  recognition  of  all  these  were  to  bs 
stricken  from  tlie  body  of  our  coustitutlonal 
law,  a  lifeless  skeleton  might  remain.  But 
the  living  spirit,  that  which  gives  it  fores 
and  attraction,  which  makes  it  valuable,  and 
draws  to  it  the  affections  of  the  people ;  that 
which  distinguishes  It  from  the  numberless 
constitutions,  so  called,  which  in  Europe 
have  been  set  up  and  thrown  down  within  tlie 
last  hundred  years,  many  of  which,  in  their 
expressions,  have  seemed  equal ly  fair,  and  to 
possess  equal  promise,  with  o'urs.  and  hav« 
only  been  wanting  in  the  support  and  vitality 
which  these  alone  can  give, —the  living  am 
breathing  spirit  which  supplies  the  Interpra- 
tation  of  the  words  of  the  written  charter 
would  be  utterly  lost  and  gone."  It  may  ss 
well  be  asked.  What  is  the  tlieory  of  local 
self-government?  Is  it  the  mere  privilege  of 
providing  water,  light,  and  Qre  protection, 
and  of  paying  for  aouowning  the  plant?  Our 
coostitutifm  not  only  secures  to  townbhi  pa  and 
counties  the  right  of  selection  of  tlie  offi- 
cers of  thoee  municipalities,  but  also  the 
right  to  insist  that  those  functionaries  shall 
not  be  shorn  of  their  functions ;  and  this  not- 
'  withstanding  the  fact  that  the  list  includes 
officers  who  have  been  terniitl  'state  offi- 
,  cers. '  and  others  whose  functions  embrace 
i  matters  of  general  as  well  as  of  local  con- 
cern. These  officers  include  the  circuit 
judges,  probate  judges,  justices  of  the  peace, 
prosecuting  attorneys,  sheriffs,  school  in- 
spectors, highway  commissioners,  and  con- 
stables, all  charged  with  Important  fuDC- 
tions,  Including  the  administration  of  law, 
the  anest  and  prosecution  for  crime,  and  ilie 
preservation  of  order.  It  Is  nut  so  much  the 
officer  as  the  exercise  of  Uie  function  that  is 

S'  uaranteed  to  the  locality.  In  Buberteoit  v. 
•axter,  57  Mich.  137,  it  was  held  that  the 
essential  qualities  of  townships  are  fixed  by 
recognition  In  the  constitution,  and  cannot 
be  changed,  and  that  public  burdens  cannot 
be  laid,  under  the  constitution,  except  by 
persons  chosen  by  the  conununity  In  which 
the  work  is  to  be  done.  In  iVspfa  r.  Spring' 
toelU  Tap.  Board,  S5  Mich.  IS8,  by  Act  Ho. 
414  of  1871,  the  govenor  was  empowered  to 
appoint  commlssiocera  to  improve  the  high- 
way ;  but  the  court  held  that  tbe  powers  of 
commiBsioners  and  .overseers  of  highways 
were  subject  to  legislative  modification,  but 
that  no  legislature  could  abolish  the  office  is. 
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or  take  away  all  their  fuoctloDs.  The  dl£9- 
culty  that  attcDded  the  determinatloD  of  the 
Gate,  supra,  was  not  that  officers  known 
by  another  name  had  undertaken  to  discharge 
the  fuDCttons.  bat  that  the  attempt  had  been 
made  by  the  police  offioen,  who  bad  not 
been  choem  by  the  locality.  Tbeie  haa  not 
been  for  many  yean,  in  the  city  of  Detroit, 
*n  officer  known  as  a  "  supervisor, "  "commis- 
sioner of  highways,"  or  "overseer  of  high- 
ways but  the  functions  of  such  officers  hare 
been  discharged  by  other  officers,  and  no  one 
baa  ever  questioned  the  rlgbt  of  subetltutlon. 
or  charged  that  the  constitution  has  been  vi- 
olated. A  health  board  Is,  under  our  stat- 
utes, an  orsanlc  incident  of  every  township, 
city,  or  village  in  the  state.  In  the  Ma/ia/iey 
Com  it  was  held  that  the  police  officers  were 
Btate  officers,  yet  in  the  AUar  dm,  tupra,  it 
was  held  that  they  could  not  supplant  the 
constabulary ;  ana  in  Detroit  Board  ef  Met- 
rcpeUtan  Police  t.  WagM  Oountj/  Auditon, 
mipra,  it  was  held  that  these  officers  could 
not  police  territory  adjacent  to  the  city  of 
Detroit,  and  that  the  people  of  such  territory 
could  not  be  subjected  to  any  delegated  gov- 
ernmental powers  not  exercised  by  their  own 
representatives^  Why  not,  if  the  people  of 
the  city  of  Detroltcanbe  sosubjectedr  Con- 
•tables  and  sheriffs  are  charseil  vvitli  the  pres- 
ervation of  order,  yet,  in  respect  of  the  mode 
of  their  selection,  the  constfrution  makes  no 
distinction  between  these  officers  and  town- 
ahip  clerks  or  registers  of  deeds.  The  legis- 
lature is  authorized  to  organize  counties  as 
well  as  cities  and  villages,  and  boards  of  su- 
pervisors are  empowered  to  organize  town- 
ahips.  When  organized, each  derives  ita  pow- 
ers, ai  to  the  selection  of  its  officers,  from 
the  constitution,  and  not  from  the  legislature, 
or  the  board  of  supervisors.  Section  14,  arti- 
cle 15,  expressly  provides  that  "Judicial  offi- 
cers of  cities  and  villages  shall  l)e  elected,  and 
all  other  officers  shall  be  elected  or  appointed, 
at  inch  time  and  in  such  manner  as  the  legis- 
lature may  direct."  By  this  provision  the 
constitutl<Hial  guaranties  accorded  to  town- 
abips  and  coontfei,  respecting  the  matter  of 
local  self-government,  are  extended  to  cities 
and  villages.  It  seems  to  me  very  clear  that 
the  theory  of  the  constitution  Is  to  organize 
these  local  subdivisions  as  constituent  gov- 
eromcDtal  entities,  to  Invest  them  with  the 
largest  measure  of  function  and  reaponilbiU 
ity,  to  bring  representatives  and  constituency 
into  close  relations,  and  thus  secure  to  the 
officer  the  largest  measure  of  moral  support  in 
the  discliarge  of  his  duties,  and  to  the  local- 
ity, being  the  must  directly  interested,  and 
having  the  best  means  of  information,  the 
right  of  selection  and  rejection.  I  am  aware 
that  ufflccrs  may  become  derelict  in  the  per- 
formance of  their  duties,  but  under  the  con- 
stitution the  legislature  may  provide  for  the 
removal  of  any  officer  electee!  by  a  county, 
township,  or  school  district ;  and  there  is  no 
doubt  of  the  power  to  provide  for  the  removal 
by  the  governor  of  any  officer  of  any  munici- 
pality, In  the  discharge  of  whose  functions 
the  state  has  a  special  interest.  The  constitu- 
tion itself  points  out  the  remedy  in  such  case. 
But  It  may  be  said  that  a  community  may 
become  incapable  of  self -government,  and  in , 
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oneof  the  cases  this  language  isused:  "The 
effect  upod  the  whole  state  of  abrogating  local 
government  In  a  single  city  or  township, 
and  leaving  everything  to  the  unrestrained 
passions  of  bad  men,  would  inevitably  be 
pernicious  beyond  estimate."  TouruibtMd  v. 
Sexton,  88  Micb.  417,  20  Am.  Bep.  6M.  Hap- 
pily, such  a  contingency  Is  a  very  remote  one. 
In  Attp  Gen.  v.  Iktroit,  68  Mloh.  212-386^ 
66  Am.  Rep.  675,  Mr.  Jtutiee  Morse  says : 
"  The  nearer  the  officers  are  to  the  people  over 
whom  they  have  control,  the  more  easily  and 
readily  are  reached  the  evils  that  result  from 
political  corruption,  and  the  more  speedy 
and  certain  tbe  cure.  The  form  of  our  state 
government  presnppoees  that  tbe  people  ot 
each  locality,  each  municipal  district,  or 
political  unit,  are  intelligent  and  virtuous 
enough  to  be  fully  capable  of  self-govern- 
ment." Conceding  that  there  exists,  by  im- 
plication, the  power  to  provide  for  such  a 
contingency,  It  la  but  an  emergency  power, 
the  exercise  of  whldi  la  sanctioned  only  by 
tbe  emergency,  and  must  then  be  provisional 
only.  It  certainly  was  not  intended  that  such 
power  could  be  invoked  to  supplant  our  local 
governmental  system,  or  that,  with  tbe  help 
of  a  mere  fiction,  there  would  be  Ingrafted 
apOn  that  system,  as  a  permanent  structural 
part  thereof,  a  feature  so  utterly  repugnant  to 
the  whole  theory  of  local  self-government 
I  regard  tbe  doctrine  of  the  MaSaney  Gate  as 
utterly  inconsistent  with  the  principles  un- 
derlying the  subsequent  decisions  of  this 
court,  a  few  only  of  which  have  been  referred 
to,  and  am  of  opiniun  that  the  case  should 
not  be  regarded  aa  authority  upon  the  ques- 
tloD  raiaw  here. 


DETROIT,  GRAND  HAVEN  &  MIL- 
WAUKEE R  CO.,  Appt., 

9. 

City  of  GRAITD  RAPID8. 
(  Htoh  > 

1.  BailroMl  property  eunot  bo  sold 

Iter  sAreet  MMMoaeBts. 
8.  A  railroad  rlfiki  of         eannot  bo 

benefited  by  tbe  openlnv  and  paving  of  a 

etreet  acrosB  It  m>  as  to  subject  It  to  an  Siaei 

ment  for  such  Improvemeat. 

{Booker,  J.,  and  McOrath,  Oh.  J.,  Assent,) 
(JulrCUBU 

AFPEAtj  by  complainant  from  a  decree  nf 
the  Superior  Court  of  Grand  Rnplds  refus- 
ing to  enjoin  tbe  enforcement  of  an  assessment 
for  street  improvements.  Beteraed. 
The  facts  are  stated  In  the  opinion. 
Mr.  E.  W.  neddangh,  with  Mr.  X«.  C. 
Stanley*  for  appellant: 

The  land,  being  necessary  to  tbe  enjoyment 
of  tbe  franchise,  u  not  subject  to  sale. 

Lake  Shore  AM.  &  R  Co.  v.  Grand  Bapid* 
m  Mich.  874. 


Non.— For  noCe  on  tbe  UabUftr  of  taUroadi  to 
aaseennentfl  for  public  Improvemeott,  see  Cbi- 
ooffo,  M.  ftSt.  P.  K  Co.  V.  Milwaukee  (WlsJ  ante, 
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By  the  charter  of  the  city  (title  Y.  §  31).  Ibis 
property  is  not  assessable  for  this  improre 
ment  unless  It,  the  property  assessed,  la  deemed 
to  be  specially  benefited  (Charter  Grand  Rap- 
ids, title  VI.'&§4,  15).  No  benefit  received 
by  the  owoer  In  respect  of  some  otber  par(%l 
outiide  tlie  assessment  distriet  would  be  suf- 
llcient.  TSo  general  benefit  to  the  railroad 
oompanyorto  Its  franchise  would  be  proxi- 
mate enough  to  warrant  it  if  any  such  benefit 
existed. 

Bridgeport  v.  Nea  Tork  A  N.  H.  B.  (h.^  \ 
Coxin.  366,  4  Am.  Bep.  68. 

The  benefit  roust  be  of  such  hfnd  as  to 
benefit  now  the  property  for  ihe  uses  in  which 
It  now  serves  the  public. 

New  Tork  <fc  N.H.  R.  Co.  v.  New  Haven,  43 
C!onn.  279,  19  Am.  Bep.  534. 

Special  assessments  are  made  upon  the  as- 
sumption that  a  portion  of  the  community  is 
to  be  specially  and  peculiarly  benefited  in  the 
mhancemeat  of  tlw  value  of  property  pecu- 
Uarly  situated  as  regards  a  contemplated  ex- 
penditure of  public  funds. 

Cooley,  Tain.p.  606;  Maeoa  v.  Patty.  67 
Hiss.  Wi,  84  Am.  Rep.  45t;  Bagar  v.  Rm- 
iamatum  DUt.  No,  108.  Ill  U.  S.  70S,  28  L. 
«d.671. 

The  assessment  of  property  for  a  local  im- 
provement without  or  beyond  its  enhance- 
ment is  pro  tanto  the  taking  of  private  prop- 
erty for  public  use. 

Tide- Water  Co.  v.  CoOer,  18  N.  J.  Eq.  519, 
90  Am.  Dec.  634:  WiUiarM  v.  Detroit.2  Mich. 
660;  Thomas  v.  Gain,  35  Mich.  161;  Grand 
Sapidt  School  Furniture  Oo.  t.  Grand  Rapidt, 
93  Mich.  664;  Jonet  v.  Detroit  Water  Comri. 
84  Mich.  8';5;  Sfietey  v.  Detroit,  45  Mich.  436; 
Host  V.  Eaat  Saginaw,  19  Mich.  48,  3  Am. 
Rep.  70;  Warren  v.  Grand  Baten,  SO  Mtcb. 
36. 

Railroad  property  generally  eiempt  from 
taxation  is  also  exempt  from  special  assess- 
ments except  where  specially  benefited. 

Cooley.  Taxn.  660,  661;  3  Korer.RailroHds,  p. 
1493,  notes  t,  S;  Dill,  Hun.  Corp.  4th  ed. 
%  763,  note.  p.  931. 

Right  of  way  not  speclaUy  benefited  is  not 
assessable. 

Philadelphia  T.  Philadelphia,  W.  <£  B.  B. 
Oo.  88.Pa.  41:  Junction  R.Go.  v.  Phihddphia, 
88  Ftt.  424:  PittOnirgh'*  Potion,  188  Pa.  434; 
State  mtMnUth  m  N.  J.  L.  331;  New  Tork 
■  A  U.  R.  Co.  V.  Morriiania  IVveteea,  7  Hun, 
663;  Bloomington  v.  Chicago  d  A.  R.  Co.  184 
ID.  461;  Farmen  Loan  ds  T.Co.  v.  Antonia,^! 
Conn.  76;  Re  CommUeioMn  cf  PuUie  Parkt, 
47  Hun,  S04. 

Where  the  property  is  such  as  cannot  be 
■old  to  pay  special  assessment,  and  no  provis- 
ion is  made  to  collect  the  assessment,  it  is  rea- 
sonable to  suppose  the  legislature  did  not  in- 
tend the  property  should  be  assessed. 

Big  Bapida  v.  Heeoeta  County  8upr$.  99 
aich.  Wl;  Bloomington  v.  Chicago  dt  A.  B. 
Oo.  tupra;  Mount  Htaeant  v.  Baltimore  db  O. 
B.  Co.  11  L.  R  A.  630, 188  Pa.  865;  New  Tork 
d  JJ.  B.  Co.  T.  Morriaania  Trvatm,  tupra; 
AUegheny  Oily  v.  Wntern  Penntglvania  S. 
Co.  138  Pa.  876;  Re  Commimionen^  PiOlie 
Parke,  tupra. 

AltbouKh  courts  will  not  generally  Inter- 
fere, except  in  a  case  of  plain  abuse  of  sound 
SSL  a  A. 


discretion,  yet  where  property  asaeaaed  it  so 
situated  that  ft  cannot  possibly  receive  any 
benefit,  tbey  would  interfere  to  prevent  the 
wrong. 

Oregon  d  C.  R.  Co.  v.  Portland.  33  L.  R.  A 
718,  35  Or.  S30;  Eaneam  OmaAa,  11  Neb. 
87:  PauUen  t.  Portland.  1  L.  B.  A.  678, 16 
Or.  450;  State  V.  Brill  (KiuTi.)  59  N.  W.  Rep. 
989;  Fifty  fourth  Street,  165  Pa.  8. 

Mr.  WUUaaa  Wiauer  Ta.yIor  for  a;^- 
lee. 

OT»at«  J.,  delivered  the  opinion  of  tha 
court: 

The  defendant  city  opened  North  Lafayette 
street  across  the  complainant's  right  of  war. 
The  railroad  bed,  which  is  100  feet  wide, 
crosses  the  street  at  an  angle  of  less  than  45 
degrees.  An  aasessmeot  district  was  estab- 
lished by  the  common  council,  on  which  was 
assessed  the  cost  of  the  pavement,  under  a 
charter  requiring  assessments  according  to 
iKDefits  received.  The  defendant  included 
in  this  district  the  complainant's  right  of  way 
to  the  distance  of  100  feet  on  each  side  of 
the  street.  It  divided  this  Into  three  parcels, 
fixing  the  values  at  $1,000,  $480,  and  $GO0, 
respectively.  More  than  one  twentieth  of  the 
entire  cost  was  assessed  to  complainant.  The 
assessment  on  the  $1,000  piece  waa  $668;  on 
the  $480  piece,  $S73  ;  and  on  the  $600  piece, 
$63.  It  thus  appears  that  on  one  piece  nearly 
80  per  cent  of  its  entire  value  was  assessed 
as  Iwnefits,  and  on  another  piece  mora  thao 
SO  per  cent. 

1.  The  first  question  is  settled  by  the  case 
of  Lake  more  d  M.  S.  R.  Co.  v.  Grand  B/^- 
id*,  103  Mich.  874,  which  holds  that  railroad 
property  cannot  be  sold  for  these  aasen- 
ments. 

3.  The  right  of  way  so  assessed  contains 
the  main  track  and  one  side  track.  It  has 
nothing  else  upon  it.  and  is  used  for  no  otber 
purpose.  It  has  already  been  dedicated  to 
a  public  use.  and  the  question  fs  presented 
whether  a  railroad  right  of  way  can  be  as- 
sessed by  municipal  corporations  for  public 
improvements.  Bo  far  from  being  any  Iiene- 
fit,  it  is  established  by  the  evidence  that  the 
opening  and  paving  of  the  street  were  a 
damage  to  the  complainant.  A  right  of  way 
cannot  be  benefited  by  the  opening  and  pav- 
ing of  a  street  acnns  it.  None  of  the  build- 
ings of  the  complainant  are  within  two 
blocks  of  this  crossing.  We  can  see  oo  bene- 
fits. Immediate  or  prospective,  to  the  com- 
plainant. The  division  of  the  right  of  way 
into  three  parcels  was  arbitrary,  as  were  also 
the  valuations  and  supposed  benefits.  The 
point  1b  so  clearly  and  concisely  stated 
by  the  court  of  Pennsylvania  that  we  miotc 
the  opinion  in  Philadelphia  v.  PhiladeliMa 
W.  A  B.  R.  Co. ,  88  Pa.  48  :  "  The  municipal 
authorities  paved  the  Gray's  Ferry  road  for  a 
considerable  distance,  at  a  place  where  it  lies 
side  by  side  with  the  defendants'  railroad, 
and  now  seek  to  charge  them  with  the  half 
of  the  cost  of  it ;  but  they  cannot  do  it.  Tlkeir 
claim  has  no  foundation  either  In  the  letter 
of  the  law,  or  in  its  spirit,  or  In  the  form 
of  the  remedy.  Not  in  the  letter,  because 
the  defendant  do  not  own  the  land  sought 
to  be  charged,  and  have  only  their  right  of 
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way  OT«T  It.  Not  In  the  spirit,  becanse  the 
PStIdk  laws  are  means  of  compulsorf  con- 
trfbution  among  the  common  sharers  in  a 
common  benefit,  and  as  a  railroad  cannot, 
from  Iti  very  nature,  derire  any  benefit  from 
the  paring,  while  all  the  rest  of  the  neigh- 
borhood  may,  we  cannot  presume  that  the 
compulsion  was  Intended  to  be  applied  to 
them.  Not  in  the  form  of  the  remedy,  because 
the  execution  of  this  sort  of  claim  is  levari 
faeiat,  a  writ  not  commonly  allowed  against 
corporations,  and  which  would  hardly  pro- 
duce much  wben  directed  against  a  public 
right  of  way.  It  would  be  strange  legisla- 
tion that  would  authorize  the  soil  of  one 
public  road  to  be  taxed,  in  order  to  raise 
funds  to  make  or  improve  a  neighboring  one. " 
The  same  doctrine  is  held  in  Junction  R. 
Co.  T.  Philadelphia,  88  Pa.  434;  State  y. 
Slizabeih.  87  N.  J.  L.  831 :  New  York  iSk  H. 
B.  Co.  T.  MorrUania  Tru$tea,  7  Hua,  653 ; 
BloomiTigUm  t.  Ohieago  A  A.  R.  Oo.  184  lU. 
451 ;  Bridgeport  v.  Net*  York  d  N.  U.  R. 
Go.  36  Conn.  266,  4  Am.  Rep.  63;  South 
Park  Comrt.  v.  Chicago,  B.  &  ^.  R.  Co.  107 
111.  105;  SevB  York  &  H.  H.  R.  Co.  v.  Neu> 
Saven,  42  Conn.  270,  19  Am.  Rep.  584. 

Decree  it  reverted,  and  decree  entered  in 
this  court  for  complaioant  fn  accordance 
with  the  prayer,  with  tiie  costa  of  both  courts. 

IiOBflf  and  MoBtfl^HBOTj't  JJ;  concurred. 

Hookari  J.,  dissenting: 

The  city  of  Grand  Rapids  caused  an  as- 
wsameDt  for  paving  a  street  to  be  made  upon 
two  pieces  of  land  forming  a  portion  of  the 
complainant's  roadbed,  and  tlie  bill  in  this 
cause  was  filed  to  restrain  a  sale  of  the  par- 
cels for  such  assessment.  The  complainant's 
right  of  way  crosses  the  street,  ana  100  feet 
in  length  of  said  right  of  way  on  each  side 
of  the  street  was  included  in  the  assessment 
district.  The  bill  was  dismissed,  and  the 
complainant  has  appealed. 

The  decisioD  in  the  recent  case  of  Lake 
Store  <e  If.  8.  R.  Go.  v.  Grand  Rapids, 
102  Mich.  874,  Is  conclusive  of  this  case  to 
the  extent  that  the  premises  assessed  cantiot 
be  sold  upon  proceedings  to  collect  the 
amount  of  said  assessment. 

It  Is  insisted  that  the  complainant's  land 
Is  not  subject  to  assessment  for  the  improve- 
ment, and  that  for  that  reason  also  the  com- 
platnaot  is  entitled  to  the  relief  asked.  The 
case  of  Lake  Shore  dk  At.  S.  R.  Go.  v.  Grand 
Rapid*  holds  that  the  premises  Involved  in 
that  case  were  subject  to  assessment  for  street 
Improvement.  The  difference  between  Miat 
case  aud  this  Is  that  f n  that  ilie  lands  adjoin- 
ing the  street  improved  were  used  for  depot 
purposes,  while  in  this  they  were  used  for 
DO  other  purpose  but  the  roadbed,  consisting 
of  the  main  track  and  one  siding,  and  while 
the  benefits  to  the  former  are  apparent.  It  i« 
»  L.  B.  A. 


said  to  be  equally  apparent  ttiat  there  are 
none  In  the  latter.  The  charter  of  the  city 
of  Grand  Rapids  provides  for  local  assess- 
ment of  the  cost  of  street  improvements.  The 
council  determines  the  amount  to  be  assessed, 
and  the  assessment  district,  and  the  board  of 
review  act  as  commlssionen  to  make  the  as- 
sessment. Charter  1801,  title  6,  §g  4-6. 
Notice  of  the  assessment  by  publication  Is 
provided  for,  and  the  council  hears  appeals. 
Id.  §S  8-10.  Apparently  all  proceedings 
in  this  case  were  reigular,  and  complainant's 
right  to  relief  depends  up<m  the  Jurisdiction 
01 the  board  of  review  and  council  to  out  In 
the  premises  upon  Its  land.  It  is  said  that 
there  is  no  jurisdiction  in  cases  where  the 
land  is  occupied  for  railway  purposes  and  Is 
used  only  for  tracks.  In  other  words,  where 
the  premises  will  not  be  benefited  the  pro- 
ceedings ore  said  to  be  void  for  want  of  ju- 
risdiction. If  we  could  say,  as  a  legal  prop- 
osition, that  all  railroad  lands  are  exempt 
from  assessments,  or  that  all  such  lands  ex- 
cept depot  grounds  are  exempt,  then  we 
might  any  that  this  land  should  have  been 
excluded  from  the  assessment  district  by  the 
council  as  not  subject  to  assessment.  But 
we  have  held  that  railroad  lands  are  subject 
to  local  burdens  where  benefited,  and  whether 
benefited  or  not,  and  how  much,  are  ques- 
tions of  fact.  The  owner  has  the  right  to  a 
hearing  upon  appeal  when  he  feels  aggrieved 
at  the  assessment,  but,  unless  we  arc  to  say 
that  all  persons  who  think  that  their  prop- 
erty is  not  benefited  may  ask  the  court  of 
chancery  to  review  the  oeciBion  of  the  com- 
missioners and  council  apou  the  facts,  the 
determination  of  the  council  must  be  con- 
sidered final  upon  the  subject.  To  bold  tliat 
there  Is  no  jurisdiction  where  there  are  no 
benefits  would  make  the  jurisdiction  of  the 
board  depend  upon  whether  a  court  of  chan- 
cery could  be  induced,  under  different  proofs, 
to  differ  from  tlie  board  in  its  opinion  as  to 
benefits.  This  land  w^s  determined  to  be  a 
part  of  the  assessment  district  by  the  coun- 
cil. It  was  tlieir  province  to  determine  that 
question.  The  ooard  determined  that  It 
would  be  benefited.  This  was  within  their 
prescribed  duties,  and  was  subject  to  an  ap- 
peal, which  complainant  did  not  avail  itself 
of.  If  it  was  a  f  ict  that  the  premises  were 
benefited,  complainant's  land  should  be  as- 
sessed ;  if  not,  it  should  not  have  been.  The 
declsfon  of  this  question  Vy  the  tribunal  to 
which  it  was  confided  should  be  final.  South 
Park  Comra.  v.  Chicago,  B.  <ft  Q.  R.  Co.  »h- 
pra;  Brown  v.  Grand  Rapids,  88  Mich.  107. 

The  decree  of  the  superior  court  should  be 
reversed,  and  a  decree  entered  here  perpet- 
ually restraining  the  sale  of  the  premlsi-a 
named  in  the  bill  of  complaint. 

McOraithi  Oh,  J,,  concurred  with  Hook- 
er* J. 
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TENNB88EB  BTTPREHB  COUBT. 


Sallle  T.  DDGOER  et  al,  .for  Use  of  SE- 
COND NATIONAL  BANK  OF  JACK- 
SON, 

«. 

MECHANICB'  A  TRADERS'   INS.  CO. 
OF  NEW  ORLEANS,  Appl, 

(  Tenn.  } 

1.  Tba  eonrt  will  not  eoamtenm  mm  re- 
tr«in>eetlv«  Acts  IflBB,  obap.  107, 1 1,  making 
vtM  stlpaUttoDa  limiting  liability  on  losurancA 
poltoln  to  km  tban  tlie  full  amoant  of  lorn  il 
that  does  not  exceed  tbe  amount  of  Iwunuioe. 

S.  Theeqoal  protection  of  the  lawa  Is 
not  denied  bj  Acta  1603,  ohap.  Vft,  i  1.  maklna 
?old  all  atlpulati<Hn  Id  Imuianoe  poUoln  Umitin^ 
liaUHty  to  iem  tbao  tba  fall  amount  of  lOM  if 
thli  doea  not  exceed  tba  amount  of  inanranoe. 

8.  Disaeisin  of  prlvUeM*  or  depriva- 
tion wf  property  otbenrne  than  by  tbe  law 
of  tbe  land  or  due  proceas  of  law  contrary  to 
Const,  art  1, 1  8,  or  U.  S.  Const.,  Uth  Amend.. 
II,  It  not  made  by  Acta  UBS,  obap.  107. 11.  mak- 
ing T<^  all  itipnlatloDa  in  Inauranoe  poUulea 
wbldb  limit  UaUllty  to  la«  than  tbe  full  amount 
of  looa  If  tbla  doea  not  exceed  the  amount  of  In- 
luraooe. 

4.  Exeeptlntr  Inannuiee  upon  cotton  In 

beJea  from  tbe  provision  In  Acta  ISBS*  obap. 
107, 1 1,  maJdn?  rotd  all  stlpulatlona  llmlcinfr  lia- 
bility to  leaa  tban  tbe  full  amount  of  loasif  tbia 
doea  not  exceed  the  amount  of  insurance,  does 
not  make  an  arbitrary,  unreasonable,  and  un- 
natural olaadfloatlon  in  violation  of  Conat.,  art, 
11.18. 

B.  An  insured  does  not  watre  the  bei^ 
eflt  of  Acta  1808,  obap.  107,  1 1,  prorMlnv  tbat 
■tlpulatlona  In  iDsunnoe  pollctee  limiting  liabil- 
ity to  lees  than  the  full  amount  of  loas,  where 
•nob  amount  does  not  exceed  tbe  amount  of  iD- 
auranoe,  aball  be  void  hy  accepting  a  poliuy  oou- 
talnlng  lueh  a  stipulation. 

(JunelS,180(ii) 

APPEAL  by  defendant  from  a  decree  of  the 
Cbancerr  Court  for  Madison  Conntj'  in 
favor  of  plaintlfl  in  bd  action  brought  to  re- 
cover tbe  amouDtnlleged  to  be  due  on  a  pt^icy 
of  fire  Insurance.  Affirmed. 
Tbe  facta  are  stated  in  tbe  opinion. 
Mr.  Thomaa  Steele,  for  appellant: 
Tbe  ezreptioo  in  favor  of  tboae  who  insure 
cotton  in  bales  is  a  partial  and  discrlDaiDatiag 
provision  in  favor  of  persons  who  do  tbat 
dan  of  losuraDce,  and  It  cannot  be  separated 
from  tbe  body  of  tbe  act  vritbout  very  ma- 
terially cbaogiDg  its  scope;  and,  therefore,  this 
provision  taints  tbe  whole,  and  makes  tbe  en- 
tire statute  void. 

Stratton  v.  Morrit,  12  L.  R  A.  70,  68  Tenn. 
497. 

Tbe  clasBlflcatlon  la  eqaally  as  arbitrary  as 
that  coDdemned  by  the  supreme  court  In— 
Morgan  v.  Reed,  8  Head,  278;  Mempkit  v. 

Nora.— As  to  proapeetlve  operatloD  of  statute, 
see  antboriUee  oollectad  In  note  to  Stewart  v.  Van- 
derrort  <W.  Va.)  12  L.  R.  A.  50i 

For  a  oonstruotion  of  statutes  making  Insumnce 
polietes  valued,  see  note  to  Havens  v.  Oermania  F. 
Xna.  Co.  (Ho. )  80  L.  B.  A.  107. 
88L.a  A. 

St'c  iilso  ;j.'t  L.  R.  A.  227. 


Fisher.  9  Baxt.  289;  Brown  t.  HaipBood,  4 
Helsk.  860;  WaUy  v.  Kmnedg.  2  Yerg.  554,  SI 
Am.  Dec.  511;  Budd  v.  State,  8  Humph.  49S, 
89  Am.  Dec.  188;  MeKinney  v.  Mempftit  Ottr- 
ton  Eotel  Co.  13  Helsk.  104;  Dali/  v.  StaU. 
18  I>a,  332;  Woodteard  v.  Brien,  14  Lea.  533; 
Green  y.  State,  15  Lea.  708;  BurkhoUa  v.  8iaU. 
16  Lea,  78;  Utely  v.  8taU,  4  Lea,  810;  BagU 
T.  State,  86  TeoD.  879. 

For  a  full  and  able  disctissioo  of  this  aub- 
jeet,  we  also  refer  the  court  to  the  caae  of  Ltm 
V.  Beei  Printing  Co.,  decided  by  Uie  aupieme 
court  of  Nebraalsa,  June  6,  1894,  and  reported 
in  34  L.  a  A.  703.  41  Neb.  137. 

Chapter  107  of  the  Acta  of  1898  fs  violative 
of  the  conatitution  in  that  it  deprives,  or  un- 
dertakes to  deprive,  Insuranoe  compaDies  and 
persons  who  effect  insurance  on  their  property 
of  .their  liberty  of  making  contracts,  and  & 
this  way  is  a  deprivation  of  a  right  of  fwoper^ 
without  due  process  of  law. 

Straiten  v.  Morrit.  eupra;  BraceviUe  Coal 
Co.  V.  PeopU,  23  L.  R  A.  840,  147  III.  M. 
Also  Ltm  V.  Reea  Minting  Co.  ntpra;  Frorw 
V.  PeopU,  16  L.  a  A.  4tf3,  141  fil.  171;  A» 
Jacob;  08  N.  T.  88,  60  Am.  Rep.  640. 

Meatra.  Stokea-  StokM  and  Smi 
Holding  also  for  appellant. 

Mfttrt.  Ha,7itea  &  Hnya*  for  appellees: 

Where  a  statute  is  founded  on  pubUc  poller, 
a  party  cannot  waive  its  pioviaiona  even  6y 
express  contract 

iieiUy  v.  Franklin  Int.  Go.  of  St.  lauit,  48 
Wis.  449,  28  Am.  Rep.  553;  Queen  Int.  Co.  v. 
Lealie,  9  L.  R.  A.  49,  47  Ohio  Si.  409. 

Where  a  statute  prohibits  tbe  making  of 
contrscts  lo  any  but  a  pre8crit>ed  manner,  they 
are,  of  course,  void  If  made  in  any  other. 

Endlicb,  Interpretation  of  Statutes,  g  455. 
p.  648. 

A  contract  is  Illegal  when  it  Is  opposed  to 

Sublic  policy,  or  violates  provisions  of  a  pub- 
c  statute. 

Stesenton  v.  Ewina,  87  Tenn.  47;  Ohio  UU 
Int.  A  T.  Go.  V.  M8r<AanU  Int.  it  T.  Go.  II 
Humph.  1,  58  Am.  Dec.  742:  Giiy  Bank  ef 
A'ew  liawn  t.  Perkitu.  89  N.  Y.  6M.  86  Am. 
Dec.  883:  S^midt  t.  Barker,  17  La.  Ann.  881. 
87  Am.  Dec.  537;  Boaman  r.  Qonegal,  19  La. 
Ann.  838.  93  Am.  Dec.  5S7;  Tatum  v.  KtOey, 
86  Ark.  300,  94  Am.  Dec.  717. 

A  contract  prohibited  by  law  is  void. 

Pertona  v.  Jonea,  18  Qa.  871.  58  Am  Dec. 
476;  Bice  t.  Maxwell,  18  Smedea  A  M.  889.  S3 
Am.  Dec  86;  Milton  Uad»n,  88  Ala.  80.  70 
Am.  Dec.  638;  Hmrv^  T.  Moadey,  7  Oray,  479. 
66  Am.  Dec.  515. 

Courts  indulge  every  reaaonable  iateodmrat 
favorable  to  the  constftntloDalitjr  of  a  public 
statute. 

CoU  iffg.  Go.  V.  Fatlt,  90  Tenn.  466. 

SUtics  may  prescribe  conditions  upon  which 
foreign  corporations  may  do  business  wiihia 
their  limits. 

Oiiba  V.  Conaolidated  Gat  Oo.  180  U.  S.  396, 
82  L.  ed.  879;  Ehrman  v.  Teutonia  Int.  Co.  t 
Fed.  Rep.  475;  Some  Int.  Go.  of  Hew  York  f. 
Morte,  87  U.  8.  30  Wall.  456,  38  L.  ed.  370; 
Doyle  V.  Continental  Ina.  Oo.  <^  Nem  Tork,  9i 
U.  8.  588,  84  L.  ed.  161. 
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Mr.  JB.  H.  Ha.tcher»alM  for  appeltera: 

A  forei^  corporation  is  not  an  iodiTidual 
or  a  citizeD,  wltbio  the  meaniiig  oF  aoy  con- 
■tltutional  provisioo,  except  where  there  is  a 
queation  of  jurisdiclion  involyed. 

JJope  Ina.  Co.  of  Protidenee  v.  Boardman,  9 
U.  8.  6  Cranch,  57,  8  L.  ed.  86;  Paul  v.  Vir- 
ginia, 75  U.  S.  8  Wall.  177, 10  L.  ed.  809;  Oer- 
mania  F.  Int.  Co.  t.  Franeii,  78  U.  8.  tl  Wall. 
fllS,  30  L.  ed.  78;  Fire  A^.  of  Philadelphia 
T.  iVem  York,  llfl  U.  8. 110, 80  L.  ed.  842;  State 
T.  Bromi  A  8.  Mfg.  Cl».  17  L.  R.  A.  866, 18  R. 
I. — .;  Union  Cent.  L.  Ins.  Co.  t.  Chovming, 
34  L.  R.  A.  504, 86  Tex.  654;  I^  t.  St.  Louit, 
I.  M.  A  8.  R.  Co.  23  L.  R.  A.  364,  68  Ark.  407; 
Com.  V.  Wii»n,  56  Am.  &  Eng.  R.  R.  Cas.  380. 

The  act  in  question  is  not  clan  legislation, 
aside  from  the  fact  that  it  applies  to  corpora- 
tions, or  rather,  in  this  case,  to  a  foreign  cor 
porstioo. 

Fire  Aao.  of  Philadelphia  y.  New  York, 
State  T.  Broton  <ft  8.  Mfg.  Co.,  Union  Cent.  L. 
Int.  Co.  T.  O&tnening,  and  l^p  v.  8t.  Ijouie. 
I.  M.  AS.  S.  Co.  tupra;  Davit  t.  ^te^  68 
Ala.  B8,44  Am.  Rep.  139;  Truta  t.  StaU.  18 
Lea.  811;  State  v.  8chlemmer,  10  U  R  A.  135, 
42  La,  Ann.  1166;  Soon  Hing  v.  Croviey,  118 
tr.  S.  708,  28  L.  ed.  1145;  Summertille  v. 
Pretdey.  8  L.  R.  A.  854.  83  8.  C.  56;  People  v. 
WHght,  70  111.  888;  Louitvilie,  If.  A.  dt  C.  R. 
Co.  V  Wallace,  11  L.  El.  A.  789.  136  111.  87; 
Baneock  t.  Taden.  6  L.  R.  A.  576,  121  Ind. 
866;  OAvreAman  t.  Martin,  64  Ind.  380;  Peel 
Splint  Coal  Co.  v.  State.  17  L.  R.  A.  885, 36  W. 
Va.  802;  Guif,  G.  A  S.  F.  R.  Co.  v.  EUit  (Tex.) 
17  li.  R.  A.  286:  MeCandless  v.  Richmond  dt 
B.  R.  Co.  18  L.  R.  A.  440.  8S  S.  C.  103. 

In  Parkt  v.  Parkt,  12  Eeisk.  683,  an  act  was 
held  valid  living  to  cotton  brokers  a  special 
lien  upon  cotton  sold  1^  them. 

In  Datit  T.  StaU^  8  Lea,  376,  a  statute  was 
held  valid  which  prohibited  persons  from  con- 
tracting for  or  speculating  In  witcesa  fees,  or 
baying  them  at  less  than  their  face  value;  but 
flucb  fees  as  were  traded  for  merchandise  or 
hotel  bills  were  excluded  from  the  operation 
of  Ihe  act. 

See  also  Cole  Mfg.  Co.  v.  Fatlt,  9  Teoo.  469; 
Cook  V.  Slate.  13  L.  R.  A.  183,  90  Tenn.  407; 
llUnoit  Cent.  R.  Co.  v.  Crider,  91  Tenn.  494; 
State  V,  liavicher,  1  Lea,  97. 

The  legislative  competency  to  regulate  the 
power  of  contracting  was  vigoroudy  upheld 

Mvnu  V.  Iltinoit,  94  U.  8.  113.  24  L.  ed.  77; 
Cooley,  Const.  Lim.  6th  ed.  pp.  460,  481. 

Fourteen  states  have  passed  laws  making  all 
insurance  policies  what  are  known  as  "valued 
policies,"  by  which  it  is  euacled  that  when  a 
policy  is  issued  oq  real  property,  and  there  is 
a  total  loss  without  the  fault  of  the  assured^ 
the  amonnt  of  the  loss  is  conclusivetv  csiab- 
li^ed  by  the  amouDt  of  thepolicy  itself. 

Richards,  Ins.  pp.  S73.  578. 

These  various  statutes  have  invariably  been 
upheld  whenever  brought  before  Ihe  courts. 

Qerman  Int.  Co.  of  Freeport.  111.  v.  Eddy,  i9 
L  R.  A.  707,  86  Neb.  461;  1  May.  Ins.  8d  ed. 
S  81  a.  p.  51;  Havens  v.  Oermanta  F.  Int.  Co. 
28  L.  R  A.  107.  128  Mo.  408. 

Even  if  this  exemption  of  cotton  in  hales 
were  invalid,  it  would  not  affect  the  ratidity 
of  (he  other  portion  of  the  act. 
WL.  a  A. 


Cooley,  Const.  Lim.  6tb  ed.  pp.  309-S14t 
TiUman  v.  Cocke,  9  Baxt.  429;  LemY.  8t.  f^uit, 
L  M.  dt  8.  R.  Co.  28  L.  R.  A  284,  68  Art. 
407;  HUno%»  Cent.  R.  Co.  v.  Crider,  91  Tenn. 
506;  Miller  r.  American  Mut.  Aee.  Int.  Co.  20 
L.  R.  A.  756,  92  Tenn.  172. 

Where  Ihe  language  of  an  act  might  be  con- 
strued to  operate  in  pratenti,  in  which  case  It 
would  be  unconstitutional,  or  in  future,  in 
which  case  It  would  be  constitutional,  the  lat- 
ter is  imperative  upon  the  courts. 

Endlich,  Interpretation  of  Statutes,  Sg  82. 
178,  181;  Broom,  IjCgal  Maxims.  8tb  ed.  *30; 
Cooley,  Const.  Lim.  p.  77:  Dewart  v.  Pardy, 
29  Pa.  118;  Ay  V.  State,  68  Ind.  56S,  80  Am. 
Rep.  244. 

Mmn.  L^ut  ft  LjnB  alio  for  appellees. 

Beard,  J.,  delivered  the  opinion  of  the 

court: 

The  defendant  is  a  forelzn  insurance  com- 
pany which,  having  complied  with  the  re- 
quirements of  chapter  122  of  the  Acts  of  the 
Legislature  of  1891,  and  doing  business  In 
this  state,  delivered  in  1894  to  Uie  complain- 
ant in  Tennessee  the  6re  insurance  policy  in 
controversy.  The  property  covered  by  this 
policy  was  burned  while  it  was  In  operation, 
and  the  insurer  declining  to  pay  the  full 
amount  of  the  loss,  as  cbiimcd.  the  assured 
filed  the  hill  in  this  cause.  The  defeudant 
company  admitted  its  liability  for  three 
fourths  of  this  loss,  and  wiA  Its  answer  ten- 
dered and  paid  Into  the  lower  court  the 
amount  conceded  to  be  due ;  but  it  insisted 
that  it  was  under  no  other  or  further  obliga- 
tion, on  account  of  a  clause  In  the  policy 
which  is  as  follows:  "It  is  a  port  of  the 
consideration  of  this  policv,  and  the  basis 
upon  which  the  rate  of  premium  is  Qxed.  that 
in  the  event  of  loss  this  company  shall  not 
be  liable  for  an  amouut  greater  than  three 
fourths  of  the  actual  cash  value  of  the  prop- 
erty covered  by  this  policy  at  the  time  of 
such  loss;  ana  In  case  of  other  Insurance, 
whether  policies  are  concurrent  or  not.  then 
for  its  pro  rofa  proportion  of  stic^  three- 
fourths  value."  tJn  the  other  hand,  the  com- 
plainant: contended  that  this  stipulation  was 
inoperative  and  void,  by  reason  of  section  1, 
chapter  107,  of  the  Acts  of  the  (Jeneral  As- 
sembly of  Tennessee  passed  at  the  session  of 
1893.  and  which  is  in  words  and  figures  as  fol- 
lows :  "  Be  it  enacted  by  the  general  assem- , 
bly  of  the  state  of  Tennessee,  that  insunmce 
companies  shall  pay  their  policy  holders  the 
full  amount  of  loss  sustained  upon  property 
insured  by  them;  provided,  said  amount  of 
loss  does  not  exceed  the  amount  of  insurance 
expressed  in  the  policy  ;  and  all  stipulations 
ill  such  policies  to  the  contrary  arc,  and  sliat] 
be.null  and  void  ;  provided  however,  that  in- 
surance policies  upon  cotton  In  bales  shall  not 
he  subject  to  tlie  provisions  of  this  act. "  This 
act  was  assailed  by  the  defendant  company 
in  the  court  below  as  unconstitutional.  The 
chancellor,  however,  lield  that  the  act  wm 
constituiioniillv  passed,  and  that  its  legal  ef- 
fect was  to  make  null  and  void  the  clause  in 
the  policy  set  out  above.  He  therefore  gave 
complaintint  a  decree  for  the  full  amount  of 
the  loss,  less  the  sum  admitted  and  raid  Inlo 
the  registry  of  the  court  below.   The  aan 
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hM  been  brought  to  tnis  court  by  appeal, 
and  two  qucBtloDB  bsve  been  presented  for  our 
determination,  as  follows:  First.  la  the  act 
in  queitfoD  coDStitQtionair  Second.  Conced- 
ing it  to  be  constitutional,  has  not  the  com- 

ftlainant  waived  the  benefit  of  it,  by  atxcpt- 
ngUio  policy  with  this  stipulation  embodied 
in  it?  We  will  consider  these  In  the  order 
in  which  they  have  been  stated. 

It  is  contended  by  the  defendant's  counsel 
that  ft  is  a  retrospective  act  in  its  terms,  im- 
pairing the  obligation  of  contracts,  and  there- 
lore  void.  The  rule  ts  so  well  settled  it  is 
hardly  worth  while  at  this  late  day  to  cite 
authorities  In  support  of  it,  that  In  constru- 
ing an  act  of  the  legislature,  the  courts  will 
always  give  it  prospective  and  not  retrospect- 
ive force,  unless  the  ourpose  that  it  should 
have  the  latter  effect'is  expressed  by  clear 
and  positive  command,  or  it  is  to  be  inferred 
by  necessary  or  unequivocal  and  unavoidable 
implication.  Potter's  Dwar.  3tat.  noie  9, 
p.  182;  Endllch,  Interpretation  of  Statutes, 
I  271 ;  Ikuh  V.  Van  Kleeek,  7  Johns.  478.  fi 
Am.  Dec.  291 ;  3  King,  Dig.  4801.  The  con- 
tentioD  of  defendant  that  this  statute  is  retro- 
spective rests  alone  upcm  the  use  of  the  verb 
"are"  in  the  clause,  "all  stipulstiona  in 
such  policies  to  the  contrary  are  and  shall  be 
null  and  void. "  We  think,  to  adopt  the  view 
of  defendant  the  court  would  depart  from  the 
well-established  rule  of  construction  above 
stated,  and  would  impose  upon  the  act  as  a 
whole  a  strained  and  unnatunl  meaning.  In 
addition,  we  would  have  to  overlook  another 
rule,  equally  well  settled,  that  when  an  act 
or  any  other  Instrument  of  writing  is  sus- 
ceptible of  two  constructions,  one  of  which 
will  maintain  and  the  other  destroy  it,  the 
courts  will  always  adopt  the  former.  With- 
out further  citation  of  authorities  to  illustrate 
our  view,  or  an  analysis  of  the  statute,  we 
have  DO  hesitancy  in  holding  at  least  that  it 
is  not  obuozlouB  to  this  objection. 

Again,  it  is  said  to  be  violative  of  the  last 
clause  of  section  1  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  whicii 
provides  that  no  state  shall  "  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  It  may  be  conoeaed  the 
Supreme  Court  of  the  United  States  has  set- 
tled beyond  controversy  that  a  corporation 
is  a  "person"  within  this  amendment.  Mia- 
Kntri  Pac.  R.  Co.  v.  Maekey.  137  U.  S.  205, 
82  L.  ed.  107 ;  Santa  Clara  County  v.  South- 
ern POe.  B.  Go.  116  U.  S.  894,  80  L.  ed.  116. 
Tet  it  Is  equally  true  there  is  nothing  in 
the  Federal  Constltutira  which  prevents  this 
state  from  prescribing  the  terms  on  which 
foreign  corporations  shall  come  within  its 
borders  and  carry  on  business  with  its  citi- 
zens, or  from  excluding  them  altogether. 
Paul  V.  Virffinia,  78  U.  8.  8  Wall.  168,  18 
h.  ed.  867 ;  PHre  Atto.  of  Philadelphia  v.  Nm 
York,  119  U.  8.  110,  80  L.  ed.  842;  Doyts 
V.  Continental  Int.  Co.  ((f  New  York,  94  U.  8. 
f(85,  24  L.  ed.  148 ;  State  v.  Pfuxnix  Int.  Oo.  ^ 
Brooklyn,  92  Tenn.  420.    And,  at  vamt.  In 

fassing  the  act  io  question  the  legislature, 
•3  so  far  as  its  general  words  embrace  foreign 
corporations,  has  only  supplemented  the  Act 
nf  1801,  by  imposing  an  additional  term  or 
'wndition  upon  tliem,  on  oompllance  with 
which  they  are  authorised  to  enter  into  fn- 
ML. 


surance  contracts  with  citizens  of  the  state. 
Nor  can  we  see  in  wliat  respect  it  Infringe* 
this  clause  of  the  Fourteenth  Amendment  re- 
quiring "equal  protection  of  the  laws,"  wbea 
it  operates  alike  on  all  companies  Issuine 
policies  of  insurance  on  propertv,  whether 
they  be  foreij^n  or  domestic.  "Such  legis- 
lation is  not  obnoxious  to  the  last  clause  of 
the  Fourteenth  Amendment,  if  all  persons 
subject  to  It  are  treated  alike  under  similar 
circumstances  and  conditions  In  respect  both 
of  the  privileges  conferred  and  the  liabilities 
imposed."  Miatmtri  Pac.  R.  Oo.  v.  MaeJcejf, 
lupra. 

But,  again,  it  is  urged  that  tfals  act  vio- 
lates so  much  of  section  8  of  article  1  of  the 
Constitution  of  this  state  as  provides  "that 
no  man  shall  be  disseised  of  his   .    .  . 

firivileges  ...  or  deprived  of  his  life, 
Iberty,  or  property  but  by  the  judgment  of 
his  peers  at  the  law  of  the  land,"  as  well 
as  that  part  of  section  1  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution  which 
ts  as  follows:  "Nor  shall  any  state  deprive 
any  person  of  .  .  .  property  without  due 
process  of  law."  This  objection  rests  on  the 
theory  that  the  legislature,  in  thus  Interfer- 
ing with  the  right  of  losnranoe  companies, 
ana  of  the  citizens  of  the  state  tu  make  agree- 
ments for  indemnity  against  loss  by  fire,  such 
as  are  mutually  satisfactory.  Is  guilty  of  im- 
pertinent intermeddling  with  private  con- 
tracts, with  which  the  public  has  no  concern, 
and  over  which  It  has  no  control,  and  in  bo 
doing  it  has  disseised  or  deprived  the  par- 
ties In  Interest  of  a  valuable  property  right, 
within  the  terms  of  these  constitutional  pro- 
visions. "The  right  to  acqiiire  and  possess 
property  necessarily  includes  the  right  to 
contract. "  Leep  v.  St.  Louis,  I.  M.  d;  S.  R. 
Oo.  58  Ark.  407,  28  L.  R.  A.  264.  This  right 
of  contract  Inherse  In  property,  and,  in  con- 
nection with  Its  posaesaion  and  use,  fonna 
Its  chief  element  of  value.  It  is  only  by 
contract  that  Its  ownership  can  be  acquired 
or  transferred.  And  it  is  certainly  true  thai 
if  the  legislature  should  undertake  to  provide 
that  a  man  or  any  class  of  men,  however  gen- 
eral, should  neither  alienate  property  already 
acquired  nor  main  contncts  looking  to  tli* 
acquisition  of  more  or  other  kinds  of  prop- 
erty, or  that  the  citizens  of  the  state,  in  whole 
or  in  part>  should  not  have  the  capacity  to  en- 
ter into  any  agreements  with  regard  to  their 
own  services  or  employment,  such  an  act 
would  "  transcend  the  due  bounds  of  legisla- 
tive power,  even  though  no  express  coosti- 
tutlonal  provision  could  be  pointed  out  with 
which  It  would  come  in  conflict."  Cooley, 
Const.  Lim.  (6th  ed.)  484.  While  this  is 
unquestionably  true,  yet  it  Is  also  certain 
that  this  right  is  not  unlimited.  Tfae  right 
of  contracting  with  regard  to  one's  own  is 
subject  to  legislative  control  and  conditions. 
The  Reports.of  oar  own  state,  as  well  as  of 
our  sister  states  and  of  the  Saprsme  Court  of 
the  United  States,  furnish  cases  in  abun- 
dance Illustrative  of  this  last  proposition. 
Without  stopping  to  point  out  statutes  like- 
these  forbidoing  the  owner  to  sell  his  "un- 
wholesome fish  or  flesh,"  or  "bread  msde 
from  unwholesome  flour,"  or  "adulterated 
spirituous  liquors,"  or  nom  delivering  to  b. 
purchaser  a  poismous  dmg^thont  dm  la- 
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beling  It  as  "poison"  (Mill.  &  V.  Code, 
^  neSS),  all  of  which  are  maiotalned  upon 
the  grouod  of  being  within  the  limit  of  the 
police  powers  of  the  state,  we  call  attention 
to  the  clear  recognition  by  this  court  of  the 
right  to  place  limitatloDs  in  personal  con- 
tracts, as  found,  among  others.  In  the  cases 
of  Merchant  Ditpateh  TVantp.  Oo.  v.  Mock 
Bron.  86  Tenn.  892,  and  Marr  v.  We^n  TT. 
TeUg.  Oo.,  85  Tenn.  629,  where  It  was  held 
that  these  corporations  could  not  contract  for 
exemption  from  liability  for  the  negligence 
of  tiieir  employes.  It  is  true  these  decisions 
rested  upon  the  theory  that  upon  the  railroad 
and  telegraph  a  publfc  use  is  imposed,  which 
of  itself  sanctions  legislative  interference. 
But  we  are  by  no  means  restricted  to  cases 
of  this  class.  In  1849-50  the  legislature 
passed  an  act,  amonc  other  things,  provid- 
ing that  the  husband  sliall  not  "aelT  hla  wife's 
real  estate  during  her  life  without  her  Join- 
ing in  the  conveyance,"  and  again,  in  1879, 
enacted  that  be  should  not  "contract"  away 
the  rents  or  profits  of  his  wife's  lands,  "ex- 
cept by  her  consi'nt  obtained  in  writing. " 
Mill.  &  V.  Code,  3338,  8348;  and  though 
these  acts  of  restriction  were  in  the  face  of 
the  husband's  right  at  common  law  to  un- 
llinltedly  dispose  of  both,  yet  their  wisdom 
and  constitutionality  have  been  maintained 
by  this  court.  Coleman  v.  Saiterfetd,  3 
Head,  264;  Taylor  v.  Taylor,  12  I-ea,  490. 
In  Truu  v.  State,  18  Lea,  811.  notwithstand- 
ing an  owner's  common-law  right  to  sell  and 
deliver  his  property  at  any  hour,  whether  of 
the  night  or  day,  ne  may  choose,  yet  this 
court  held  an  act  to  be  constitutional  which 
made  it  unlawful  to  sell  or  to  buy  loose  cot- 
ton between  sunset  or  sunrise ;  and  at  the 
present  terra  of  the  court,  upon  the  ground 
of  public  policy,  we  have  held  void  a  stipu- 
lation Id  a  promissory  note  by  which  the 
maker  obligated  himself  to  waive  the  bene- 
fit of  the  exemption  laws  in  the  event  a  Judg- 
ment was  taken  in  it,  and  an  execution  was 
Issued  on  this  judgment.  Upon  the  aaine 
ground,  the  court  declines  to  enforce  con- 
tracts with  married  women  nnd  minors  where 
miuurlly  or  coverture  is  relied  on  as  a  de' 
fense ;  and  the  right  of  the  state  to  pass  gen- 
eral statutes  regulating  contracts,  such  as 
ibe  statute  of  frauds,  has  never  been  called 
In  question.  Illustrations  of  this  principle 
might  be  indefinitely  multiplied  by  going 
to  the  Reports  outside  of  the  state.  We  will 
content  ourselves  with  referring  to  a  few 
cases  involving  statutes  like  the  one  in  ques- 
tion, and  in  which  there  seems  not' to  have 
arisen  a  suspicion  in  the  minds  of  counsel 
or  of  the  courts  that  these  statutes  infringed 
on  either  the  United  States  or  the  state  con- 
stitution :  Ohio  has  a  statute  which  provides 
that,  in  the  absence  of  any  cliniige  increas- 
ing the  risk,  without  the  consent  of  the  insur- 
ers, and  also  of  intentional  fraud  on  the  part 
of  the  Insured,  In  case  of  a  lotal  loss  the 
whole  amount  mentioned  in  the  policy  or 
renewal  upon  which  the  insurer  received  a 
premium  should  be  paid  to  the  Insured.  In 
Queen  Iru.  Oo.  v.  Lenlie,  47  Ohio  St.  409.  9 
L.  H.  A.  45,  in  regard  to  a  policy  wlilch 
contained  stipulations  very  like  the  one  in 
the  policy  here  Involved,  the  court  says  that : 
88  U  R.  A. 


"Tlie  statute  was  founded  upon  considera- 
tions of  public  policy,  its  purpose  being  to 
eiact  care  and  diligence  upon  the  part  ofin- 
surnnce  companies  to  avoid  improper  risks 
and  overiusurance  by  requiring  Uieir  agents 
to  make  personal  examinations  of  the  prop- 
erty and  to  fix  its  Insurable  value,  as  well 
as  to  protect  the  Insured  against  unreasonable 
forfeiture  and  dcfenaea, and  held  that  the 
statute  prevailed  as  against  the  contra  stipu- 
lations. In  Oerman  Int.  Go.  of  Preeport, 
III.  V.  Eddy,  80  Neb.  461,  19  L.  R.  A.  707, 
a  question  arrae  with  regard  to  the  effect  of 
a  similar  statute  njwn  a  policy  containing  a 
stipulation  for  arbitration  to  ascertain  'the 
value  ot  the  property  when  a  loss  occurred. 
The  court  says:  "The  provisions  of  the 
statute  override  any  stipulations  in  the  pol- 
icy to  that  effect,  as  an  insurance  company 
can  only  do  buslucas  In  the  state  on  the 
conditions  provided  by  law."  The  effect 
of  state  statutes  upon  policies  of  insurance 
with  stipulations  in  violation  of  the  terms 
of  the  stiitutes,  has  been  considered  in  the 
following  additional  cases,  which  we  will 
simply  cite :  Seil^  v.  FVatiklin  Itu.  Oo. 
of  St.  Louit,  48  Wis.  449.  38  Am.  Rep.  052; 
Bammessel  v.  £r«iwrs  F.  Int.  Go.  48  Wis. 
468 ;  OtJJcotK  Gai  Light  Co.  v.  Qermania 
F.  Int.  Co.  71  Wis.  454;  Thompson  v.  Mit- 
touri  Citizen*  Int.  Go.  45  WiS:  888  ;  Emorj/  v. 
Piscaiagua  Fire  <ft  Marine  Int.  Go.  52  Me. 
822 ;  White  V.  Conneetieut  Mat.  L.  Int.  Go. 
4  Dill.  177.  Fed.  Cos.  No.  17,545;  FUteJier 
V.  Sew  Tork  L.  Int.  Oo.  18  Fed.  Rep.  526 ; 
WaU  V.  Bguitabte  L.  Amur.  8oo.  88  F^. 
Rep.  278.  In  alt  these  cases  the  courts  are 
agreed  tiw  statutes  in  question  were  demanded 
by  an  enlightened  public  policy,  that  they 
override  such  stipulations  in  a  policy  as  are 
at  variance  with  them,  and  in  no  one  of  them 
is  a  doubt  suggested  as  to  the  constitutional 
power  of  the  legislature  to  so  mould  these 
contracts  as  to  secure  to  the  assured  Qie  full 
benefit  of  the  premium  he  has  paid.  Fur- 
tlier,  in  the  exercise  of  this  right  to  control, 
in  the  matter  of  insurance  against  fire,  the 
legislature  of  Pennsylvania  passed  an  act 
conflQingthe  issuance'of  policies  exclusively 
to  corporations,  and  the  supreme  court  of 
that  state,  by  a  majority  opinion,  held  it  to 
be  coDstltutional,  uiion  the  ground,  among 
others,  that  the  businessof  insurance  agai nst 
loss  by  flrc  is,  by  reason  of  Its  maguiiudc, 
its  importance  to  property  owners,  and  the 
nature  of  the  business,  a  proper  subject  for 
the  exercise  of  the  police  power  of  the  state. " 
C>m.  V.  Vrooman,  164  Pa.  806,  26  L.  K.  A. 
250.  Witliout  meaning  to  approve  or  dis- 
sent from  the  conclusion  reached  In  that  case, 
we  refer  to  ft  to  show  how  for  the  state's 
power  to  interfere  In  Insurance  contracts  has 
been  pressed  by  a  court  of  the  highest  re- 
speclability.  Witliout  further  elaboration 
on  this  point,  we  are  content  to  add  that  the 
Act  of  189S  does  not  violate  eltlior  of  the 
constitutional  provisions  quoted  above. 

Again,  it  is  insisted  this  act  violates  sec- 
tion 6  of  article  11  of  our  State  Constitution, 
and  is  therefore  void.  This  contention  as- 
sumes tlint  the  act  is  partial  in  Its  character, 
and  the  criticism  upon  it  by  the  counsel  foi 
defendant  company  is  Uiaii  to  its  classiiica- 
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tlon  It  Is  "arbitrary,  unreasoaable,  and  uo- 
natural."  At  any  rate,  it  is  not  partial  so 
far  as  insurance  companieB  are  concerned. 
All  these  are  put  in  the  same  cateeory,  and 
all  alike  are  required  to  pay  "  the  fuTl  amount 
of  the  leas  sustained"  in  the  contingency  con- 
templated by  tbe  statute.  Oole  Mfg.  Co.  v. 
Faitt,  90  Tenn.  468 ;  Stratum  v.  Morri$,  89 
Tcnn.  498,  IS  L.  R.  A.  70.  But  it  is  said 
that  the  discrimination  is  between  "those 
who  insure  cotton  in  bales,  and  those  insur- 
Idk  all  other  kinds  of  property,"  or,  to  put 
It dlfferestly,  tn  that  the  act,  "for  ourposes 
of  insurance,  dirides  all  property  Into  two 
classes:  First,  cotton  bales;  second,  every- 
thing that  ie  not  cotton  bales,"— and  it  is 
this  classiflcatioo  which  ft  is  urged  is  "ar- 
bitrary, unreasonable,  and  unnatural."  It 
ia  true  that  "distinctions  in  these  respects 
must  rest  upon  some  reason  upon  which  they 
can  be  defended"  (Cooley,  Const.  Lim.  p. 
890),  and  that  statutory  classlfl  cations,  to  be 
maintained,  must  be  "natural  and  not  arbi- 
trary." DenumUe  v.  Dapidmn  County,  87 
Tenn.  318.  The  question  In  each  case,  tliere- 
fore,  is.  Is  the  classiflcation  natural  or  the 
rorerse?  And,  in  this  particular  case,  is 
there  any  sound  or  legal  reason  why  cotton 
in  bales,  with  regard  to  insurance,  should 
have  been  put  into  a  class  by  itself,  and  tbu? 
have  been  exempted  from  the  operation  of 
this  (otherwise  general)  statute?  We  think 
there  is.  It  is  a  matter  of  common  knowl- 
edge that  cotton,  from  the  time  it  is  gathered 
from  the  stalk,  through  all  of  ita  stages,  ud 
til  It  reaches  and  forms  a  part  of  manufac- 
tured goods,  is  very  inflammable.  It  fs  pre- 
pared for  transit  by  being  placed  in  bales, 
and  is  transported  in  this  form  to  theVare- 
houses  of  the  merchant,  where  it  is  held  for 
a  longer  or  shorter  time,  as  the  necessities  of 
commerce  may  require.  In  these  warehouses 
it  is  stored  in  large  quantities,  which  rep- 
resent frequently  vast  sums  of  money,  and 
during  these  periods  it  la  at  all  times  more 
or  less  exposed  to  the  peril  of  fire.  A  spark 
touching  the  liat  which  gathers  outside  of 
and  clings  to  these  cotton  1:mle9  will  kindle 
a  fire  that  will  rapidly  spread  until  it  be- 
comes a  great  conflagration,— a  conflagration 
which  it  is  most  dimcutt  to  control  and  ex- 
tinguish until  it  has  consumed  the  mass 
within  its  reach.  In  inflammability  and  li- 
ability to  complete  combustion  It  differs  from 
all  other  of  the  agricultural  products  of  this 
state.  The  larger  and  perilous  risks  that  are 
taken  by  Insurance  companies  on  "cotton  Id 
bales,"  and  the  apprehension  lest  the  general 
rule,  if  extended  to  It,  might  altogf^r  or 
to  a  large  extent  prevent  one  citizen  from 
getting  proper  insurance,  no  doubt  induced 
the  legislature  to  cover  it  by  a  proviso  of  ex- 
emption. We  think  this  statement  is  suffi- 
cient to  show  that  this  exception  is  not  "ar- 
bitrary, unreasonable,  and  unnatural."  If  it 
were  necessary,  the  authorities  In  this  state 
which  sustain  this  conclusion  might  be 
quoted  from  at  length.  We  are  satisSed  to 
refer  to  MirAiv.  Parkt,  12  Heisk.  634.  Davit 
V.  S/fflte,  8  Lea,  380;  DemoBille  v.  Davidson 
County,  tupra,  and  the  cases  of  Braceville 
Coal  Oo.  v>  Peaplfi,  147  III.  86,  22  L.  R.  A. 
8*0  •  X*tn  V.  Bee*  Printing  Oo.  41  Neb.  187, 
88  L.  R  A. 


34  L.  R.  A.  702;  StaU  v.  iMmit,  IIS  Mo. 
S07,  21  L.  R.  A.  789 ;  State  v.  OoodwiU.  S3 
W.  Va.  179.  6  L.  R.  A.  621.  and  others  of  the 
same  class  relied  upon  by  the  defendant  com- 
pany are  easily  distinguished  from  the  case 
at  bar.  To  illustrate  this,  we  will  take  as 
tvpes  the  two  cases  of  Lou  v.  Beee  Printing 
Co.  and  State  v.  Loomit,  tupra.  The  first  of 
these  Involved  the  constitutionality  of  an  act 
of  the  legislature  of  Nebraska  which  pro- 
vided that  eight  hours  shall  constitute  a  legal 
day's  work  for  all  claaseaof  niechonica,  serv< 
ants,  and  laborers,  except  those  engaged  in 
farm  and  domestic  service,  and  the  court  very 
promptly  held  that  there  was  no  reason  for 
this  aiscrimiDation  between  the  laborers  of 
the  state,  and  that  the  act  was  partial  and 
void.  In  the  second  of  Uiese  cases  was  in- 
volved an  act  making  "it  unlawful  for  any 
corporation,  person  or  Arm  engaged  in  man- 
ufacturing or  mining,  to  issue  for  the  pay- 
ment of  wages  of  labor  any  orders,"  etc., 
"payable  otherwise  than  in  lawful  money;* 
aud  the  court  says  the  legislature  here  singles 
"out  those  persons  who  are  engaged  in  carry- 
ing on  pursuits  of  mining  and  manufactur- 
ing" and  their  emploT&,  distinguishing 
them  from  all  other  employers  and  emplovei 
in  limiting  their  right  to  contract,  and  t&us 
m»king  a  "classiflcation  which  fs  purely  ar- 
bitrary." This  act  was  held  unconstitution- 
al, and  properly  so.  In  none  of  these  cases 
of  which  these  two  are  examples  were  the 
courts  able  to  flud  a  reason  for  the  statutory 
discrimination.  Even,  however,  if  the  con- 
teutfoD  of  the  defendant  compiiny  were  cor- 
rect,— that  this  proviso  exempting  "cotton  fn 
bales"  from  the  operation  of  the  statute  was 
arbitrary  and  uareasonable,—yct.  as  ft  was 
not  an  Inducement  to  the  passage  of  the  act 
proper,  and  is  easily  separable  from  it,  upon 
well-settled  principles  of  statutory  construc- 
tion the  proviso  wonld  be  eliminated,  and 
the  balance  of  the  statute  would  be  permitted 
to  stand.  Neely  v.  BtaU,  4  Bast.  174 ;  Burk- 
holtz  V.  state,  16  Lea,  71 ;  TiUman  t.  Coekt, 
9  Baxt.  429. 

Lastly,  it  is  Insisted  that  the  acceptance  of 
the  policy  by  the  assured  with  this  stipula- 
tion was  a  waiver  of  the  Iwnefit  of  this  stat- 
ute, which  at  most  conferred  only  a  personal 
privilege.  This  Is  erroneous.  In  Uie  first 
place,  the  statute  in  express  terms  makes  the 
stipulation  in  question  "null  and  void." 
This  statutory  provision  annuls  this  obnox- 
ious agreement,  and  in  legal  effect  It  is  as 
much  a  part  of  the  policy  as  if  written  into  ita 
face.  Emery  r.  Piteatagua  Fire  A  Marine 
Ina,  Oo.  tupra.  In  the  second  place,  as  was 
said  In  QtM^n  Tn».  Oo.  v.  L^ie,  tupra:  "  The 
statute  cannot  be  regarded  as  conferring  on 
the  assured  a  mere  personal  privilege,  which 
may  be  waived  by  agreement.  It  moulds  the 
obligation  of  the  contract  into  conformity 
with  its  provisions,  and  establishes  the  rule 
and  measure  of  the  insurers'  liability. "  The 
opinion  of  i/wffre  Brewer,  In  IFo^v.  EquittdiU 
L.  Awur.  Soe. ,  tupra,  and  that  of  Judge  Dil- 
lon, in  Wiitey.  ChnneeHeut  Mut.  L.  Int.  Gb., 
will  be  found  in  harmony  with  the  above. 

The  result  is,  toe  affirm  Vie  chancellor  in 
maintainir^  the  eonstilutionalitjf  of  tkit  aeL 
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A  parts  Siimuel  H.  HART. 
(«aFea  Bep.Mgi.) 

t.  An  iBfimukiloii  oannot  be  regarded 

u  n  Bataatinita  for  an  Indictment  wltbln  the 
mmnlnff  of  U.  8.  Bey.  Stat..  S  5278,  proridlng  for 
tbe  surrender  uf  n  fugitive  from JuKloe  from  an- 
otber  state. 

S.  Tbe  veiiileatlon  of  mm  laformation 

wUl  Dot  be  retrarded  as  such  ao  affidavit  as  Is  re- 
quired by  TT.  8.  B6T.  Stat..  I  HOTS,  for  the  surren- 
der of  a  fugitive,  when  it  is  verified  by  a  prose- 
«ntliig  attoraer  who  swears  that  he  believed  the 
eootenls  thereof  to  be  true,  but  not  that  they  are 
ttae. 

S*  AJBdawlte  Sled  with  tbe  gporernor  of 
state  aud  sent  by  him  vith  s  demand  for  the 
satrender  of  a  fugitive  to  tbe  governor  of  an. 
other  state  cannot  be  oonstdered.  IT  they  are  not 
oertifled  to  be  authentic  and  are  not  recited  tn 
or  used  to  obtain  tbe  warrants  for  extradition. 

4.  act  of  »  coreraor  la  ianin^  a 
warraat  of  reuMvai  on  requisition  for  a  tugl- 
tlve  ts  not  oonclualva  on  the  oouria  of  the  fact 
that  he  bad  the  neoesnrr  pa  pen  duly  autbenti- 
oated  before  him. 


(October  2.  ISM.) 

APPEAL  Inr  petitioner  from  a  jadgment  of 
the  Circuit  Ooort  of  tbe  United  States  for 
the  District  of  Maryland  refiuiue  to  discharge 
petitioner  from  cnatody  to  which  he-had  been 
eommitted  awaiting  extniUlten.  Bemntd. 


Tbe  facts  are  stated  io  tbe  opioion. 
Before  Ooff  and  BimontOD,  Circuit  Judget, 
and  Hui^bcs,  Dittriet  Jue^. 
Mr.  William  Plnkney  Whjte*  for  ap- 

pellant: 

laterstale  extradition  is  based  entirely  on 
tbe  provisions  of  tbe  Constitution  of  the  United 
Slates  and  the  acts  of  congreia  pasaed  in  rela- 
tion to  it 

%  Moore,  Extradition,  847. 

Section  !)378  of  tbe  Revised  Statutes  of  tbe 
United  States  pivvides  that  fugitives  from 

iuatice  of  aoolber  stale  sball  be  delivered  up 
ly  the  eiecutive  of  the  state  to  which  be  has 
fled  whenever  the  ezecutlTc  of  the  state  la 
which  the  fugitiTe  has  committed  the  crinia 
demands  bis  return,  and  produces  "a  copy  of 
ao  indictment  found  or  affliilavit  made  before  a 
magistrate  of  any  stale  or  territory  charging 
the  person  demanded  witb  having  commuted 
trewoQ,  felony,  or  other  crime." 
Tbe  law  must  be  strictly  complied  with. 
BxparU  Morgan,  20  Fed.  Rep.  288. 
An  indiciment  Is  "a  written  accusation 
against  one  or  more  persons  of  a  crime  or  mis- 
demeanor  preferred  and  prosecuted  upon  oath 
or  affirmation  liy  a  grand  jury  lejtally  con- 
voked," 

4  Bl.  Com.  899;  Bas  parte  Bain,  181  U.  8. 1, 
dOL.ed.  849. 

Presentment  or  information  ia  not  synony- 
mous witb  indiciment. 

Fasobal's  Anno.  Const  p.  858,  note  tSS. 

Tbe  flnt  "information/'  even  if  It  oould  be 


flOt^^What  peqwrs  neoeasary  to  obtain  awrender  f  omul  defects  Id  tbe  Indictment  or  of  the  guilt  or 


offugtlint  from  anothtr  $taU. 
Ueaetftf  oooffreaa  upon  tbesaiijeot  of  tntentate 
feoditlon  of  fngftiTei  inroTldM  in  effect  aa  follows: 
Whenever  an  executive  shall  demand  any  person 
•8  a  fugitive  from  JuBtioe  and  shall  produce  tbe 
oopy  of  ao  indlctnieat  fOnnd  or  an  aflldavit  made  be* 
ton  a  nuu48trate  of  any  state  or  tenltory  atnrglnir 
tte  peteon  so  demanded  witb  bavhig  committed  a 
erlme,  certlfled  as  anthentio  by  the  governor  of  the 
•tate  from  whence  the  person  ao  oharged  fled.  It 
Aall  tM  the  dn^  of  the  executive  of  tbe  state  to 
wliiota  be  fled  to  cause  him  to  be  arrested  and  de- 
livered up.  V.  8. 8tat.  February  »,  VIM,  1  Stat  at 
L.  802,  Rev.  Stat  1 8STB. 

The  Supreme  Goartof  the  United  States  has  held 
that  tlie  legislation  of  congress  tr  oonstltutlonal 
must  Bupenede  all  state  leitielation  upon  the  sub- 
ject and  by  oeeeeMry  impUcaUon  prohilMt  It  The 
lesislation  of  oongresB  In  what  it  does  prescribe 
manifestly  Indioatea  that  It  does  not  intend  that 
tbere  shall  be  any  farther  legislation  upon  the  an 
loot  Pi1gffv.Fei)narl.ania,41N.8.1C  Pet.ei2,10 
L.ed.lOB8. 

Bo  that  tbe  papers  required  would  seem  to  be  (1) 
•  requlsitdon  or  demand  fortbe  fugitive;  fH  a  oopy 
of  an  indictment  or  aflldavit  charging  the  crime : 
and  (3)  some  kind  of  aulhentlcation  of  the  papers. 

The  tendency  of  the  courts  bHs  t)een  to  regard 
the  requirement  for  ao  Indicrmeat  or  aflldavit  as 
oalllnK  for  evidence  of  a  Judicial  prooeedlng  iMgun 
•sstoat  tbe  alleged  fugitive. 

Bo  the  papers  must  make  a  strong  ease  airainst 
tlie  alleged  fugitive.  Init  nothlnjr  beyond  tbe  pa- 
pers can  he  required. 

If  a  case  intended  lo  be  wltfalo  tbe  United  Sutes 
•tatate  is  pmented  to  regular  form  no  quesilon  of 
»  L.  R  A.  SI 


Innocence  of  the  accused  can  be  made,  but  it  do 
orlnie  is  oharged,  or  tbe  papers  are  tnsuffldeDt  or 
tbeaooused  has  never  been  within  tbe  demanding 

state,  tbe  requisition  should  not  be  oomplied  with. 
Work  V.  CorriDgton,  81  Ohio  St.  U,  88  A  m.  Rep.  84S. 

Tbe  arrest  of  a  person  as  a  f ujtttlve  from  Juetlce 
cannot  tie  made  upon  leas  evidenoe  of  tbe  person *b 
guilt  than  would  authorise  an  arrest  tn  an  ordi- 
nary case.  And  this  is  nothing  Ion  than  informa- 
tion on  oath  which  gives  protiable  cause  to  believe 
tbat  the  person  demanded  bas  committed  a  partic- 
ular orlme  against  the  law  ot  the  sute  making  tbe 
demand.  JteDoo  Woon.l8  Fed.  Itep.896. 

Under  the  aot  of  congreas  no  otber  evidence  la 
sufficient  or  can  be  reoeived  by  the  governor  on 
whom  tbe  demand  Is  made  as  sufflotent  in  proof  of 
the  fact  ttut  tbe  Indictment  or  aflBdavlt  exists  as  a 
basis  of  tbe  charge  of  orlme  than  the  oopy  certlfled 
by  tbe  governor  of  the  demanding  state.  No  other 
autbentlcatioD  is  necessary.  Tbe  oopy  of  the  m- 
diotment  need  not  be  certified  by  the  clerk  of  the 
court  nor  accompanied  by  a  oertiflcate  of  tbe  Judge 
In  order  that  the  requUltloo  may  be  acted  upon. 
lU  Leary,  10  Ben.  197:  Leary<B  Case.  0  Abb.  N.  C.  43: 
White     TaJley,  U  U.  S.  App.  S4, 55  Fed.  Rep.  54. 

It  is  Immaterial  whether  the  document  pr<  sen  ted 
Is  tbe  original  affidavit  or  a  oopy  if  it  Is  certlfled  as 
autbentiobrtliegoremof.  Kurtt  y.  Sute,  a  Fia. 

86. 

There  la  no  authority  to  make  tbe  demand 
For  the  aurrender  of  a  fugitive  fro.i  Junttce 
unless  the  person  is  oharged  with  crime  In  tbe 
regular  course  of  Judtcta)  ivoceedlngs.  The  Judi- 
cial aon  whiob  are  necessary  to  authorise  the  de- 
mand are  plainly  speclfled  in  the  act  or  congress, 
and  ttu*  certidcair  o'       executive  authority  Is 


Nf  iiIm)  ;)S  L.  K.  a.  2^4.  756. 
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Uken  ft*  an  "affldavit,"  is  not  msde  before  a 
"magistrate," 

It  u  sworn  to  before  a  "Dotory  public,"  who 
la  not  a  magistrate. 

8  Crim.  L.  Mag.  789. 

Tbe  afBdarit  ia  Dot  made  on  the  knowledge 
of  the  afflaot,  but  on  bis  belief,  aa  the  prose- 
euttog  attorney  of  that  county.  Tbisiaioauffi- 
dent. 

Bx  parte  Smith,  8  HcLean,  131. 

bucb  an  affidavit,  If  the  loformatioD  can  be 
treated  aa  an  affldavit,  la  not  made  io  acconi- 
•Dce  with  the  law. 

Be  Keller,  86  Fed.  Rep.  681. 

A  court  In  extradition  cases  has  power  on 
habeas  ccn^ius,  where  the  papers  on  which  the 
governor's  warrant  issued  are  before  it,  to  de- 
cide upon  their  suffldency. 

£h:  parte  Smith,  8  McLean,  127, 

Mr.  John  P.  Poe  for  apiwIkMb 

Gol^  Circuit  Judge,  delivered  the  opinion 
of  Ibe  court: 

On  tbe  8tb  day  of  Januair,  1894,  Samuel  H. 
Hart  filed  his  petition  In  the  circuit  court  of 
the  United  States  for  tbe  district  of  Mnrylnnd, 
alleeiog  tbat  he  was  unjustly  deprived  of  bis 
liberty,  and  illefrally  conflnea  in  the  Baltimore 
city  jail,  chargt^  with  the  crime  of  emt>ezz1e< 
ment,  and  praying  Ibat  tbe  writ  of  habras  cor- 
pus issue.  On  ihc  same  duy  tbe  court  directrd 
that  the  writ  issue,  which  was  done,  and  duly 
aervcd.  It  appeara  from  the  return  thereto 
that  the  petitioner  was  held  In  custody  under  a 
warrant  issued  by  the  governor  of  the  state  of 
Maryland,  directed  to  Alexander  Q.  Matthews, 


made  conclusive  as  to  tbetr  verltj'  irbeo  presented 
to  ttiR executive  of  tbe  state  wberethe  fugitive  is 
found.  He  bus  do  rlRbt  to  look  bcynud  them,  or  to 
quositon  tliem.  or  to  look  Into  tbe  cbaracier  of  the 
crime  speclfled  In  those  Judicial  prooeedlnm.  Keo- 
taOtj  V.  Donnlson.  05  U.  a  »  How.  «>,  U  L.  ed.  717; 
Botta  V.  Williaina.  17  a  Hon.  887. 

Tbe  accusation  oa  whtota  tlie  prooeedtngs  are 
founded  must  bea  Jndkslal  one.  Forbes  v.  Htoka. 
K  Neb.  111. 

It  must  appear  tbat  the  tribunals  of  tbe  demand- 
ing state  have  Jurisdiction  to  trr  tbe  person  ao- 
cuoed,  for  tbere  can  be  no  legal  cbarge  of  ortme 
except  In  tbe  reffular  course  of  Judicial  proceed- 
Ings.  Ex  parU  Morgan,  SO  Fed.  Bep.  8861 

Refulremenls  of  elate  etatvtet. 

Sntccot  the  states  have  enacted  atatutea  Intended 
to  regulate  the  subject  some  of  whlcb  require  more 
evidence  of  guilt  to  be  produced  than  is  required 
hj  tbe  avt  of  congress.  Id  somo  oases  these  stat- 
utes have  l>cen  given  oITeot  without  anj  consldera- 
tlnn  of  the  question  of  their  Ttilldity  but  (be  courts 
which  hiivc  cuiisldered  the  question  have  held  tbat 
leglslai  lou  by  u  stHte  impairing  ttie  f ulloperMton  of 
tbe  act  of  congress  will  be  nngatori'.  Eortzv. 
State,  2S  Pin.  36. 

Tbe  state  luws  cannot  make  sny  further  require- 
ments than  those  made  by  tb«  act  of  congress. 
Be  Rriscoe.  61  How.  Fr.  itS. 

And  In  Degaot  v.  Michael,  tliid.n6,it  is  Inti- 
mated that  special  leglsledoo  of  a  state  In  aid  of 
tbe  act  of  congress  Is  untH>D8tftutlonal. 

But  etsewbere  It  has  been  stated  that  tbe  lavs  of 
tbe  state  marr«qulre  tbe  governor  to  surrender 
the  fugitive  upon  terms  lea  exacting  than  those 
Imposed  I'y  the  act  of  congress.  Knowlton'a  Caae 
fColo.)  6  Ci  liii.  U  Hag.  oa 
S8  L.  H.  A. 


agent  of  the  atate  of  WashlngtoB,  by  virtue  of 
a  requisition  from  the  governor  of  tbe  latter 
named  state,  demanding  the  eztradiliCHi  of  the 
petitioner  aa  a  fugitive  from  justice.  With  the 
return  are  filed  copies  of  the  requisition  papers, 
and  of  the  governor's  warrant  of  removal.  It 
appears  that  the  governor  of  WaabinfHon,  on 
the  8Sd  of  Decembn,  1888.  caused  to  ba 
iasued  the  xoUowlog: 

"The  State  of  Washington.  BxecatiTe  De- 

panmenL 

"The  Governor  of  the  State  of  WaihingtoB, 
to  His  EzoelleDCV,  tbe  Governor  of  the  Slate 
of  Maryland:  Whereas,  it  appears  by  a  coot 
of  iDformatioo,  which  la  hereunlo  annexed, 
and  which  I  certify  to  be  antbentic  and  duly 
^authenticated  in  accordance  with  tbe  laws  of 
this  state,  tbkl  Samuel  H.  Hart  atands  charged 
with  the  crime  of  larceny  by  embezzlemeot, 
which  I  certify  to  be  a  crime  under  the  laws 
of  this  state,  committed  in  the  county  of  Pierce, 
in  this  state,  and  it  having  been  represented  to 
me  that  he  has  fled  from  the  justice  of  this 
state,  and  is  now  to  be  found  in  tbe  state  of 
Maryland:  Now,  therefore,  pursuant  to  the 
provisions  of  the  Constitution  and  the  laws  of 
the  United  Statea  in  auch  case  made  and  pro- 
vided. I  do  hereby  require  that  the  said  Sam- 
uel H.  Hart  be  apprehended  and  delivered  to 
A.  O.  Matthews,  who  is  authorized  to  receive 
and  convey  him  to  the  state  of  Waahington, 
there  lo  be  dealt  with  arcording  lo  law. 

"In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  caused  to  be  affixed  tbe  seal  of 
the  Btate-of  Waihlngtoa,  at  Olympia,  this  88d 


And  It  bsB  been  bold  that  the  atataa  may  provide 
for  cases  not  provided  for  1^  the  United  StatCB. 

He  RomalDO,  88  Cai.68B. 

An  Iowa  statute  requires  that  tbe  requtaitloa 
shall  be  accompanied  by  sworn  evidence  tbat  tbe 
person  charged  fsafuglllve  from  Justice.  Andthe 
court  In  construing  it  says  tbat  tbe  mere  statement 
in  tbe  afDdavlt  tbst  tbe  accused  la  a  fugitive  trota 
]ustloel9nctsufflclaat.t>ut  that  tbe  faots  must  ba 
stated  from  which  the  governor  can  determine 
whether  or  not  he  is  a  fugirlvei  Jonsa  Leonard. 
00  Iowa.  lOS,  8S  Am.  Rep.  118. 

So  in  Calirornia  It  la  eald  that  Judicial  proceedlnn 
must  have  been  commenced  against  tbe  fUKitire 
In  tbe  state  from  wblob  ba  fled  ttefore  he  can  he 
surrendered.  Ex  pone  White,  48  Oal.  488.  lotbal 
ease  the  prooeediogs  were  held  to  be  controlled  by 
the  provisions  of  the  Oallfomla  statute,  and  tbe 
court  said  tliat  by  tbat  atatuie  "it  was  not  In- 
tended that  a  person  might  be  arrested  here  up«i 
an  affidavit  or  iaformatloo  obarglog  blm  wltb  tbe 
oommlssion  of  a  crime  la  another  state,  where  no 
pmeecutlon  baa  been  oommenoed  there  and  may 
never  he." 

In  Ex  parte  Cubreth,  4»  Cal.  48IL  It  was  held  that 
tbe  provMoD  of  the  Oalifomia  statute  providing 
for  tbearreat  and  detention  otacrimlDaldenaanded 
by  the  governor  was  oonstltuttonal  but  tbe  questton 
as  totbe  ralldlty  of  tbe  provisioos  requiring  the 
commencement  cf  prooeedings  Id  the  for^gn  state 
before  a  demand  can  be  compiled  with  Is  not  ooo- 
Bldered. 

8o  the  sMtes  may  also  provide  for  tbe  arrest  and 
detention  of  a  penon  awattliig  the  rsQuisttloD 

papers. 

Statutes  providing  for  the  arrest  of  one  aoonsed 
of  being  a  fugitive  from  Justice  before  tbe  requisi- 
tion arrives  for  his  rendition  may  Impoee  any  eon- 
dltlOD  which  tfaa  leirislatnra  may  think  nceesucy. 
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day  of  December,  in  the  year  of  our  Lord  one 
Ihousaiid  ciKlit  huodicd  aod  ninety-tbree. 

"fSeal.]  J.  H.  Hcaraw. 

"By  ih«  Qoyemor:  J.  H.  Price,  Secretary  of 
Stote." 

"The  eo|rfes  referred  to  are  aa  follows,  vis. : 

**To  the  Govenior  of  the  Slate  of  Waafalog- 
ton:  Yoa  are  respeclfiiUy  requested  to  issue 
a  requikitioQ  upon  tlie  goTernor  of  Harylaod 
for  Uie  apprebeDsioD  and  reudiliOD  of  Samuel 
H.  Hart,  who  staads  charged  by  information 
pending  in  ttw  superior  court  of  the  state 
of  Washington  in  and  for  the  couufy  of 
Pierce  with  tbe  crime  of  larceny  by  embea- 
Blement,  committed  in  Pierce  county,  state  of 
WaBbingtoD,  but  who  bas,  stoce  the  commis- 
sion of  said  offense,  and  before  an  arrest  could 
t)e  made  upon  process  Issued  by  said  court,  fled 
from  tbe  justice  of  tbe  state  of  Wasbinston, 
and  into  tbe  state  of  Maryland,  where  I  believe 
lie  may  now  be  found.  The  time  and  drcum- 
■taocea  of  bis  flight,  and  tbe  reasons  for  my 
belief  as  to  where  he  may  be  found,  are  as  fol- 
lows: The  said  Samuel  H.  Hart  and  Frank 
A.  Diusmore  were,  on  or  about  the  18tb  day 
of  November,  1893,  at  the  town  of  Buckley, 
county  of  Fierce,  and  state  of  Washington, 
conducting  a  certain  bauklng  buslneBS,  the  said 
Hart  styling  himself  as  preefdent  and  the  said 
Diosmore  styling  himself  as  cashier,  under  the 
assumed  name  of  the  Buckley  State  Bank;  but 
said  banking  institution  was  unincorporated, 
aod  the  aaid  Hart  and  the  said  Dinsmore  were 
doing  business  only  on  their  own  account. 
That  Alexander  McNlcol  deposited  with  said 


state  7.  Swope,  n  Ho.  801;  Wat  purls  Lonaitw,  18 
Ner.OL 

If  a  statute  ts  enacted  for  tbe  purpose  of  baTlnff 
the  person  arrested  and  held  to  await  tbe  aotloo 
of  tbe  governor  of  the  other  state.  It  may  require 
that  before  the  arreat  shall  be  made  isooeedlugi 
must  have  been  taken  In  the  other  state.  State  v. 
Htifford.  18  IowR,891. 

'noder  Nebraska  act  proTtdlng  for  the  arrest  aod 
detentton  of  a  persoD  "obarged"  with  tbe  oommto- 
■lODOf  acrlme  In  aoother  state,  tbeohar^mustbe 
a  prosecution  lawfully  Instituted  and  then  pending 
In  such  Other  state.  Smith  v.  State,  a  Neb.  562. 
6ee  also  note  to  Kmmonsv.  TanDykadndJUL. 
B.  A.it3. 

ntsrvQUMtfen. 

The  mere  recitals  contained  In  tbe  requMtion  of 
tiie  governor  for  an  alleged  fagfUve  from  Justice 
are  DOt  Buffldent  of  tbemmlves  to  atithorise  tbe 
aireei  and  surreDder  of  tbe  fugitive.  Rartman  v. 
A vellne,  «a  Xnd.  844, 80  Am.  Bep.  217. 

Statementa  of  the  gnvenior  in  his  requisition 
cannot  aid  a  defectlTe  affldavlt.  JBs  parte  Smith.  8 
McLean.  121. 

A  regutsltlon  Is  not  of  Itself  sofflcteDt  authority 
for  arrest  and  Imprison  meat.  Nor  to  the  affidavit 
of  an  attorney  oommualoating  Information  re- 
ceived by  telegraph  that  the  accused  is  charged  In 
tbe  other  state  with  the  oommlMtoo  of  an  ofltense 
against  Its  laws  sulBclent.  Us  Butter,  7  Abb.  Pr. 
N.S.ST. 

The  fact  that  the  reqalsltlon  does  not  state  that 
the  oomplHlotwasmatlebeforeanaglstrate  or  that 
there  was  a  crimtnal  proceedlog  pending  la  a 
proper  oourt,  wUl  not  vttlate  tbe  proceedings  If  tt 
refers  to  annexed  papers  whiob  are  certified  to  be 
autbentlo.  and  which  show  that  the  proceedings 
were  actually  begun  hi  a  proper  oourL  BaVblte, 
45  Fed.  Bep.  187. 

a8L.R.  A. 


Samuel  H.  Hart  and  the  said  Frank  A.  Dins- 
more,  and  left  with  tbem  for  safe-keeping,  to 
be  returned  to  liim  up'>n  demand  and  bis  check 
therefor,  the  sum  of  $503.75.  That  on  or  about 
tbe  said  18th  day  of  November,  1893.  the  said 
Samuel  H.  Hart  and  Frank  A.  Dinsmore  left 
said  town  of  Buckley  for  parts  unknown,  tak- 
ing with  them  the  money  belonging  to  said 
Alexander  McNicol,  and  toe  money  of  a  large 
number  of  other  depositors,  to  wit.  about  tbe 
sum  of  (6,000.  That  after  diligent  search,  and 
through  the  aid  of  the  detective  agency,  tbe 
said  Samuel  H.  Hart  has  been  found  and  ar- 
rested in  tbe  city  of  Baltimore,  In  the  state  of 
Maryland,  where  he  is  now  held,  as  affiant  is 
informed,  awaiting  an  order  from  the  governor 
of  this  state  for  his  return  upon  extradition  to 
answer  for  the  crime  committed  as  aforesaid. 
In  my  opinion,  tbe  ends  of  justice  require  that 
he  be  brought  back  to  this  state  for  trial;  that 
the  facts  stated  in  the  Information  are  true,  aod 
that  the  prosecution  of  said  Samuel  H.  Hart 
would  in  all  probability  result  in  hia  convic- 
tion of  the  crime  charged.  I  herewith  present 
a  duly  certified  copy  of  tbe  original  ioforma- 
tlon  DOW  on  file  in  tbe  office  of  tbe  clerk  of  the 
superior  court  of  said  Fierce  county.  The 
requlsitioD  asked  for  said  fugitive  Is  not  sought 
for  the  purpose  of  collecting  a  debt  or  ea'fore* 
ing  a  dvll  remedy,  or  to  answer  any  other  pri- 
vate end  whatever,  nor  shall  tbe  criminal  pro- 
ceedings, when  such  offender  is  arrested,  be 
used  for  any  of  aaid  purposes. 

"Dated  at  Taooma,  Washington,  December 
23d.  1898. 

"Alexander  McNicol." 


29M  tndfetinent. 

Tbe  fufBclency  (tf  the  Indictment  wID  not  be  con- 
sidered. Kj-paff«Toorheee,82N.  J.  L.141;JCa;part« 
Pearoe,  8S  Tex.  Crlm.  Rep,  301. 

Tbe  validity  of  tlie  Indictment  cannot  tw  In- 
qutred  Into.  State  v.  Builne,  4  Harr.  (Del.)  MS. 

Vormal  defects  In  the  Indictment  wlU  not  Iwoon- 
sidered  by  tbe  state  upon  which  the  demand  Is 
made.  Davis's  Oaae.  US  Uass.  884. 

Teobolcal  defeota  In  the  Indictment  will  not  Iw 
ooastdered.  Btato  t.  O'Ooontv,  88  Hbin.  MB;  a» 
Qreenough,  SI  Tt  Mt. 

Tbe  executive  upon  whom  tbe  demand  k  made 
liBs  no  right  to  Inspect  tbe  technical  requisitea  of 
tbe  iDdlotmeat  or  to  Inquire  Into  matters  of  d^ 
lease  under  tt.  He  must  sot  when  he  aeeertahis 
that  a  crime  Is  substantlaUy  ebarged.  Ice  Pwry 
(D.  C.)  8 Crlm.  L.  Hag.  84. 

JThe  fact  that  tlie  Indictment  auis  to  mention  the 
full  Christian  names  of  tbe  person  demanded  will 
not  Justify  the  governor  In  refusing  to  deliver  Uni 
up.  People  V.  Byrnes,  83  Hun,  88. 

The  absence  of  the  seal  of  the  oleik  of  court  In 
which  the  iodlotment  purports  to  liave  been  found 
and  of  a  Oie  mark  on  tbe  Indtctmoit  Is  Immaterial. 
Hlbler  V.  State,  48  Tex.  187. 

Tbe  fugitive  must  be  delivered  when  tbe  demand 
Is  accompanied  by  a  copy  of  an  Indictment  or  affi- 
davit made  before  a  maglstratH  charging  tbe  eo- 
oused  with  baring  committed  a  ortme  within  the 
atate  aod  certitted  as  authentic  by  her  governor, 
and  there  can  be  no  refusal  to  act  t>eoause  of  a  de- 
fect lo  the  Indictment,  If  It  Is  not  contrary  to  tbe 
prOTtslona  of  the  Constitution  of  the  United  Statea, 
which  involve  the  protection  of  life,  Utterty,  and 
|»ropertr.  Sb  ports  Beggel,  114  U.  S.  MS, »  L.  ed. 

The  aflldavlt  most  he  so  explicit  and  eevtatntet 
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•  'State  0  f  Wa  ah  i  ngtoo .  County  of  Pierce  m.  : 
I.  AlexaD<lcr  McNicol,  being  flrat  duly  sworn, 
mj  tbat  the  facts  set  out  fn  the  foregoing  ap- 
plicatiOD  arc  true,  as  I  verily  believe. 

"Alezaoder  UcNlcoI. 

"Subscribed  and  swora  to  before  me  this 
S8d  day  of  December,  1898. 

"[SeaLl  W.  A.  Ryan. 

"Clerk  of  Superior  Ooort  ct  Fierce  Cnun^, 

WaabiDgtOD." 

"To  tbe  Ctovemor;  Having  carefully  exam- 
ined tbe  foregoing  application  and  accompany- 
ing papers,  I  hereby  approve  tbe  same,  and  in 
my  opinion  it  would  be  proper  for  you  to  issue 
the  requisition  aaked  for.  I  nominate  Alexan- 
der G,  Malthews,  sheriff  of  Pierce,  Washing- 
ton, as  a  proper  paiwm  to  be  appt^nted  and 
oommMoDoa  by  yoa  h  tbe  agent  of  tbe  state 
of  Wasbiogton  to  receive  tbe  said  fugitive  when 
be  shall  be  apprehended,  and  bringliim  to  this 
■tate,  and  deliver  bim  Into  tbe  custody  of  the 
iluariil  of  Hdd  county. 

"W.  B.  Bndl,  Prosecuting  Attorn^.' 

"Copy  of  Act. 

'^«iceny  by  Embezzlement.  If  any  agent, 
elerk,  officer,  servant,  or  person  to  whom  any 
BOD^y  or  othtf  property  shall  be  intrusted. 


with  or  without  bire,  ahall  fraudulently  con- 
vert to  his  own  use,  or  shall  fail  to  account  to 
the  person  so  intrusting  it  to  bim,  he  shall  be 
deemed  guilty  of  larceny,  and  on  conviction 
thereof  shall  be  imprisoned  in  tbe  penitentiary 
not  more  than  (en  years  dot  lees  dian  one  year, 
or  be  fmprisoned  in  the  coun^  jail  for  any 
length  of  time  not  exceeding  one  year." 

''In  tbe  Superior  Court  of  tbe  State  of  Wash- 
ington, tn  and  for  the  Conn^  of  Piam 
"TheBtateof  Washington  w. Samnd  H. Bmti, 
Frank  .\.  DinsmcNre. 
"InforniBlion. 
"Samuel  H.  Hart  and  Frank  A.  Dinamore 
are  accused  by  the  prosecuting  attorney  of  the 
county  of  Pierce,  state  of  Washington,  by  this 
information,  of  ^e  crime  of  larDeny  by  embet- 
zlement,  committed  as  follows:  The  raid  Sam- 
uel H.  Hart  and  Frank  A  Dinsmore,  on  or 
about  the  eighteeot  li  day  of  Kovember,  efgbteoi 
hundred  and  ninety  three,  at  the  county  of 
Pierce,  and  state  of  Washington,  and  within 
one  year  prior  to  tbe  Sling  of  this  ioforuiaiion, 
then  and  there  being  peraona  to  whom  was  in- 
trusted by  one  Alexander  McNiooI.  in  said 
county  of  Pierce,  and  state  of  Washington, 
with  certain  lawful  money  of  the  United  States, 
to  wit,  tbe  sum  of  five  hundred  and  two  dol- 


Iflt  was  laid  befora  a  magistnte  tt  wouki  Justlfv 
falm  In  oommtttlnff  the  accused  to  aoBwer  tbe 
ebarfte.  Sr  jparU  Horgan,  20  Fed.  »8. 

An  aSdavit  will  be  loeufflcteDt  if  it  doea  not 
posMvelT  charge  a  crime  and  doea  not  state  ttiat 
the  too  used  was  within  the  state  when  tbe  aUeswd 
offense  was  oommlttsO.  SEjMfts  Bsaith,  SHcLean. 

m. 

It  Is  not  Decesearr  that  tbe  affidavit  sball  set  forth 
tbeorlOM  chained  with  all  the  legal  axaotneos  neoes- 
sary  to  be  observed  in  an  Indlotmsnt.  If  It  dls- 
tioctlf  charges  tbe  commiaalon  of  an  offense  It  is 
a^tbatknecflsaarj.  ite  Hanobester,  6  OaL  SV. 

But  in  People  v.  Brady,  SS  N.  Y.  18B,  it  w«a  beM 
ttat  to  ease  of  an  affidavit  more  falloeH  and  oer- 
talnty  was  required  than  In  tbe  case  of  an  Indict- 
ment, and  that  merely  alleging  tbe  doing  of  certain 
things  not  a  orioM  at  oommoa  law  and  wbloh  were 
■ot  shown  br  tbe  statutes  of  the  demandlur  state 
to  be  a  orlma.  was  not  suffideat  to  support  tbe 
requisition. 

It  must  be  made  to  appear  that  the  affidavit  was 
before  a  magistrate.  Ex  parte  Powell,  20  Fla.  806. 

But  the  fact  thai  tbeaffldarli  as  certified  laswom 
to  before  tbe  clerk  instead  of  the}udgewlll  notln- 
valldate  It,  If  It  Bppean  that  ft  bas  been  taken  to 
CO  art.  since  tbe  presumption  will  be  that  tt  was 
before  the  presiding  oflloer  of  the  court.  Be  Kel- 
ler, 86  Fed.  Bep.e81. 

A  police  magistrato  is  a  maglstTate  wlthlo  the 
meaning  of  the  sot  of  oongxees.  Kum  t.  State,  £2 
Via.  as. 

Tbe  production  of  an  affidavit  made  In  one  oou  oty 
wlU  not  be  sufficient  if  tbe  requisition  mentions 
and  purports  to  authenticate  an  affidavit  made  in 
another  coanty.  Ex  parte  Fflteer,  SS  Ind.  4E0i 

Tbe  Buffioiency  of  the  affidavit  cannot  tw  ques- 
tioned. Tullls  V.  Flemloir, «  rnd.  Uk 

Formal  defects  to  an  aflldavlt  will  not  he  sufficient 
to  defeat  tbe  prooeedlnBa  State  v.  Patterson  (Ho.) 
10  8.  W.  Bep.  9. 

An  affidavit  tbat  affiant  has  reaaon  to  believe  and 
doea  believe  that  the  aooiaed  lias  committed  a  crime 
mentioned  is  not  sufficient.  Ex  parte  Bpears,  S8 
Oai.S40. 

The  affidavit  is  not  sufficient  if  made  on  toforma- 

M  L.  a  A. 


Uon  and  belief.  Ez  parte  Hontan,  20  Fed.  Rep.  90. 

But  If  the  oommlsslOD  of  tbe  orlme  is  oharved  di- 
rectly and  positively,  the  affidavit  Is  not  vitiated  by 
the  fact  that  It  oondudea  with  tbe  weeds  "  as  Mid 
deponent  verily  believes.*'  Bs  Keller,  NIM.  Bep. 
681. 

SuigloUneif  of  a  oomiplalMtorinfornuitUm. 

A  complaint  Is  not  snffidmit  upon  whloh  to  tound 
eztradttloD  prooeedlngs.  onless  It  Is  shown  to  have 
aU  the  requMies  of  an  affidavit.  State  v.  Bfcbard- 
son,  81  Ulnn.  Ufi. 

Where  BD  Informatioii  bas  been  substituted  for 
an  Indictment  It  oonatltutea  a  crlmioaJ  pteadlojr  of 
as  high  a  grade  and  la  entitled  to  as  mncA  otedeoce 
as  an  Indictment.  Be  Tan  Sceiver.  41  Nehi  nx. 

Cbarglofr  tbe  oommMon  of  the  offense  by  an  to- 
f ormatloQ  is  BUffldent,  and  an  lodlctnent  or  aSdt- 
vit  proper  Is  not  required.  Re  Hooper,  fig  Wis.  m. 

3^  otitAentleotbrn. 

The  papers  are  not  sufficient  unless  eertifled  by 
the  governor  to  be  autheatlo.  ExparU  HompCon. 
1  Ohio  N.  P.  in. 

Tbe  papers  are  Insufficient  If  tbe  copy  of  tbe  Id- 
dtotment  la  not  autbentloated.  Ex  part*  Knoiri- 
ton's  Owe  (t^lo.)  6  dim.  L.  Hag. S&O. 

The  certlfloate  of  authentioatlon  Is  not  reqnifed 
to  be  in  any  partlonlar  fmn.  Sr  parte  Bliddon.SI 
Ohio  St  810. 

The  governor  Is  not  bound  to  certify  that  tbe  pa- 
pera  are  geDUloe.  It  Is  suffloleat  that  be  certify 
that  they  are  duly  authenticated.  Harney  v. 
Webb,  107  Ind.  SS3.  S7  Am.  Rep.  Ml. 

The  governor'a  oertiflcate  tbata  oopy  of  a  com* 
plaint  made  on  oath  to  a  person  styled  a  trial  Jus- 
tice la  authentic  suffldeatlr  autbeotlcatea  the 
capacity  of  the  penon  aa  a  maglsbaM  aothoriaed 
to  receive  tbe  complaint  Kingsbury^  Case^  MM 
Man.  228. 

An  authentication  of  tbe  affidavit  by  the  seora- 
tary  of  state  is  not  sufiloient.  Solomon^  Oasa,  I 
Abb.Pr.N.AUT. 

iTMsaritv  of  warrant 
It  Is  not  necessary  that  a  warrant  Shall  have  been 
isaued  against  the  fugitive  In  the  state  In  wbfoh  ha 
committed  the  adma.  TuUls  v.nenlns.»Ind.& 
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wn,  of  the  value  of  five  hundred  uid  two  dol- 
Ian,  and  the  said  Samuel  H.  Hart  and  Frank 
A.  Dinsmore  Iben  and  there  havinj;  possession 
of  said  money,  the  propertr  of  said  Alexander 
H cNicol,  by  reason  of  saia  mooey  belog  so  in- 
tnisted  to  t£em  b;  the  said  Alexander  HcNicol, 
did  uolairfally,  wrongfully,  and  feloniously 
ud  fraudulently  convert  Uie  said  money,  to 
wit,  the  said  turn  of  five  hundred  and  two  dol 
lars,  to  their  own  use,  and  did  unlawfully, 
fraudulently,  and  feloniously  fail  to  account  to 
the  said  Alexander  McNicol  therefor,  with  the 
Intent  then  and  there  to  defraud,  contrary  to 
the  form  of  the  stainte  In  such  case  made  and 
provided,  and  ajrainst  the  peace  and  dignity  of 
the  state  of  Washington, 

"W.  H.  Sneli,  Prosecuting  Attorney." 

"State  of  Washington,  County  of  Pierce— ss. : 
W.  H.  Snell,  prosecuting  attorney,  being  duly 
■wore,  upon  oath  siiys  that  be  has  read  the 
foregoing  information,  knows  tbe  contents 
thereof,  and  believtis  the  same  to  be  true. 

"W.  H.  Snell. 

"Subscribed  and  sworn  before  me,  tbe  32d 
day  of  December,  A.  D.  1893. 

"[BeaL]    Cbas.  Bedford,  Notary  Public. 

"Betldence:  Tacoma,  Washington." 

"Lidoraed.  No.  7,&%8. 

"In  the  Snperior  Coart  of  the  State  of  Waih- 
logtoD,  In  and  for  Pleice  Countj'.'* 


"The  State  of  Washington  m.  Samuel  H.  Hart 

and  Frank  A.  Dlnamore. 
"Information.    Crime  Charged:   Larceny  hf 
Embezzlement 
"Names  of  witnesaes  examined  and  known 
at  the  time  of  fliine  tbe  for^;oing  lofonnatioB: 
Alexander  McKlcol,  Jamei  Mcneeley,  Forest 
France,  James  Gallagher,  Wm.  Ffett^  W.  D. 
Joues,  Jobn  McEinnell,  ThomM  ltoNeel<iy, 
Wm.  Campinskey. 
"Filed  Dec.  S8, 1898. 

"W.  A  Ryan,  Olerk, 

"By  H.  Johnston.  Deputy." 

"State  of  WashlotrtOD,  PlafaiUff,  m.  Samuel  H. 
Hart  and  FianK  A.  Dlnsmore,  Defendanta. 

Certiflcate 

"Stale  of  WashingtoD, County  of  I^eree— si, i 
I,  W.  A.  Ryan,  county  clerk,  and  clerk  of  the 
superior  court  of  the  state  of  Wssbiogtoo,  f<ff 
the  county  of  Pierce,  holding  terms  at  Tacoma, 
io  said  county,  do  hereby  certify  that  tbe  an- 
nexed is  a  full,  true,  and  correct  copy  of  tbe 
information  in  tbe  above- en  titled  action,  now 
on  file  in  this  office. 

"Witness  my  band  and  the  seal  of  the  said 
superior  court  this  88d  day  of  December. 

"[Seal.]       W.  A.  Byan,  County  Clerk. 

*'In  the  Superior  Court,  State  of  Wubiogton, 

In  and  for  tbe  County  of  Fierce. 
"Slate  of  WashlDgton  n.  Samuel  H.  Hart  and 
Frank  A.  Dinsmore.  Order. 


Thearlmtndl  Aarge. 

IttiBunoientirtheOTlmelssubatfuitlallrobarged. 
Be  Keller,  86  Fad.  Rep.  «81. 

The  papers  must  make  It  appear  that  the  person 
demanded  is  BubstantitiUr  Qbarged  with  a  crime 
a<alD8t  the  lam  of  the  state  from  whose  Justioe  he 
Is  alleged  to  have  tted,  an  iQdIctoieDt  or  analB- 
daTitoarllBedhr  the  governor  as  antbMtle,  Bob. 
arte  r.Belllr.l»U.B.0O^»L.ed.5U. 

Proof  cffHfftL 
nierelBSome  uneertalotr  In  tbe  deetoiuna  at  ^ 

the  necessity  and  sa&oleaoj'  of  proof  of  flight. 

It  baa  been  gtated  that  the  goverool*  must  be  sat- 
taOed  that  the  aconsed  person  fled  from  JusUoe.  d 
Am.  Jnr.  8K. 

And  that  In  addlttoo  to  proof  titat  a  persuD  is 
aharged  with  ortme.  It  Is  n<vwSBRr7  to  show  that 
he  has  fled  from  Jostloe,  end  this  must  he  done  hy 
ewora  evideooe  such  as  wlU  autboriae  a  warrant  of 
arrest  fa  anr  other  ease.  As  Jaokaoo,  2  Fllpp.  188. 

But  It  has  tieen  decided  that  the  aflldavlt  need 
not  oliarge  that  the  accused  is  a  fugitive  from  jus- 
ttoe.  It  Is  sufllotent  If  It  Is  stated  that  be  commit- 
ted a  orlme  and  then  seoretlr  fled.  SsHancAeater, 

So  it  seems  tbatMia  allegatlODOf  Uia  flli^t  of  the 
accused  Is  required  to  be  made  only  In  the  affidavit 
of  the  power  demanding  the  arrest  and  nowhere 
else.  Ex  parU  Bomanes.  1  Utah,  80. 

Theabseooeofan  affidavit  charging  tbe  penon 
to  IM  a  fogftiva  from  jostlce  Is  not  fatal  to  the  re- 
qulsltton.  If  the  Caot  that  a  person  Is  a  fugitive 
from  Jostloe  must  be  proven  It  must  lie  by  some 
evidence  other  than  that  whtob  would  be  fur- 
nished by  an  affldavtt  authenticated  by  tbe  gov- 
ernor of  tbe  demaodtaig  state.  Tbe  oopy  of  the 
aflldavlt  BcoompaaylBg  tbe  requisition  shows  that 
tbe  aooDsed  committed  an  offeDse  In  the  demand- 
ing state,  and  the  fact  that  be  Is  afterwards  found 
tntbeatatem  which  tbe  demand  Is  made.  Is suffi- 
oleat  to  show  that  be  Is  a  fogMve  from  Justloe  in 
the  sense  Id  which  those  terms  are  used  in  tbe  oon- 
sticution.  £rpart«8w«arlngen.l8&aTi. 

w  L.  a  A. 


BiobttoJooKPeMtdpapen  or to«»iifc»otllsrngM«r» 

mtnU. 

Tbe  question  of  the  sufBoIenoy  of  the  indictment 
and  tbe  guilt  of  the  accused  must  be  left  to  be 
t^mlned  by  the  courts  of  the  state  where  the  trial 
Istobehad.  Re  Roberts,  M  Fed.  Hep.  182. 

There  Is  oo  aotbority  to  ooostder  tbe  question 
whether  or  not  a  crime  has  in  fact  been  committed 
In  tbe  demanding  state.  Nor  can  tbequestlon  of 
the  good  faith  of  the  prosecution  be  Inquired  iota 
People  V.  Shea,  W!  Chicago  Le«al  News,  214. 

Tbe  surrender  oannot  be  refused  because  the 
statute  oreaClng  tiie  offense  for  wbicb  tbe  sur- 
render la  demanded  Is  alleged  to  be  unconstltu- 
tlonaL  Pearoe  v.  Texas,  lU  U.  8. 811,  89  L.  ed,  Ut. 

The  governor  must  be  guided  by  the  record  pro* 
duoed.  He  has  no  authority  to  make  any  addltloa 
to  It  or  to  look  behind  the  affldavlt  or  Indlutmenfc 
and  Inquire  whether  by  the  laws  of  the  other  sute 
tbe  facts  charged  therein  would  constitute  a  crlm- 
Inai  offense.  Johnson  v.  KUey,  18  Oa.  DT. 

The  question  of  the  probable  guilt  of  the  a^ 
oused  will  not  be  Inquired  lata  ile  Clark.  9  Wend. 
212. 

In  a  state  where  printed  copies  In  volumes  of 
statutes  of  another  state  are  required  by  statute  to 
be  admitted  as  presumptive  evideooe  of  such  laws, 
if  tbe  orlme  charged  Is  not  aUeged  to  be  an  offense 
against  tbe  laws  of  tbe  demanding  state,  such 
printed  volumes  of  laws  may  be  examined  to  esoer- 
taln  whether  It  is  or  is  not  u  Offense.  BirtmrfitflhM 
don.  84  Ohio  81. 8U. 

In  IBx  parU  Hampton,  1  (Hdo.  K.  P.  18L,  the  oonrt 
Intimates  that  It  would  require  an  assuranoa  from 
the  demanding  state  that  the  prisoner  would  be 
protected  from  mob  violence  before  he  would  ba 
delivered  Into  the  hands  of  their  agent, 

Sffeet  of  gommor's  repmmtotfcna 
Tbe  representations  of  the  governor  of  the  de- 
maodlng  state  are  of  no  effect  unless  supported  tr 
a  duly  authenticated  oopy  at  an  tndlctmont  fonnd 
or  an  aflUavH  made.  As  parU  Horgan.  »  Fed. 
Bap,  SB;  Jh!  parte  Thornton,  9  Tez.  681  H.P.r. 
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**Now.  on  this  88d  dav  of  December.  18M,  H 
uipeulDK  to  the  court  ttitt  William  H.  Snell. 
£iq.,  prosecating  attorney  in  and  for  said 
county  of  Pierce,  has  fllee  an  information  In 
said  court,  charging  the  laid  Bamuel  H.  Hart 
and  Frank  A.  Dinsmore  with  the  crime  of  lar- 
ceny by  embezzlemeut:  It  is  hereby  ordered 
that  a  warrant  issue  by  the  clerk  of  thia  court 
for  tbe  arrest  of  the  said  Samuel  H.  Hart  and 
Frank  A.  Dinsmore. 

"Emmett  N.  Parker,  Judire. 

"W.  A.  Byan,  Clerk." 
'*Fned  Dee.  S8.  1888." 

"State  of  Washington  w.  Bamuel  H.  Hart  and 
Frank  A.  Dinsmore.  Certificate. 

"State  of  Washington,  County  of  Pierce— 
iB.:  I,  W.  A.  Ryan,  county  clerk,  and  clerk 
of  the  superior  court  of  tbe  state  of  Washing- 
ton for  the  county  of  Pierce,  holding  terms  at 
Tacoma,  in  said  county,  do  hereby  certify 
tbat  tbe  uinexed  is  «  full,  tnie,  and  correct 
copy  of  tbe  original  order  for  ■  warrant  to  is- 
sue for  the  arrest  of  the  above-named  defend- 
ants in  the  aboT»«Dlitled  action  now  on  record 
In  this  office. 

"Witness  my  band  and  the  seal  of  tbe  said 
superior  court  this  38d  day  of  December,  l^S. 

"[Seal.]      W.  A.  Ryan,  County  Clerk." 

"No.  7,858. 

"In  the  Superior  Court  of  (he  State  of  Wash- 
ington, for  the  County  of  Pierce.  Holding 
Terms  at  Tacoma. 
"State  of  Washington,  County  of  Pierce — ae. 
"The  State  of  Washington  «f.  Samuel  H. 
Hart  and  Frank  A.  Dinsmore.  Warrant. 
"The  State  of  Washington,  to  the  Sheriff  of 
Fierce  Couuty,  Slate  of  Washington.  Greet- 
ing: Whereas  Samuel  H.  Hart  and  Frank  A. 
Dinsmore,  having  been  duly  informed  against 
by  W.  H.  Snell.  prosecuting  attorney  of  Pierce 
coun^,  Washl^too,  In  tbe  superior  court  of 
the  state  of  ^shington  for  tbe  county  of 
Pierce,  holding  terms  at-  Tacoma.  charging 
tbe  said  Samuel  H.  Hnrt  and  Frank  A.  Dins- 
more with  the  crime  of  larceny  by  embezzle- 
ment, all  of  which  appears  to  us  of  record: 
Now,  tbis  is  to  command  you,  the  said  sheriff, 
to  take  the  said  BamuM  H.  Hart  and  Frank  A 
Dinsmore,  and  them,  tbe  said  Samuel  H.  Hart 
and  Frank  A.  Dinsmore,  safely  keep  and  have 
him  forthwith  In  this  court,  Ibeie  to  answer 
the  said  charge,  and  abide  sucb  further  order 
as  the  court  maj  make  in  the  premises.  Here- 
in fail  not. 

"Witness  the  Honorable  Emmett  N.  Parker, 
judge  of  tlie  said  superior  court,  and  the  seal 
of  said  courts  this  88d  day  of  December.  A. 
D.  1809. 

"[Official  Seal]  W.  A.  Ryan, 

"County  Clerk  and  Clerk  of  tbe  Superior 
Court" 

"Slate  of  Waablngton,  County  of  I^erce 
— BB. :  I,  Alexander  Matthews,  do  hereby  re- 
turn this  warrant  not  served,  for  the  reason 
that  the  within-named  Samuel  H.  Hart  and 
Frank  A.  Dinsmore  are  not  found  within  tbe 
state  of  Washington. 

"Witness  my  hand  thli  28d  day  of  Decern* 
ber,  1888. 

"A.  G.  Hatthews^herifl  Pierce  County,  State 
of  Washington." 

S8  L.  a  A. 


"No,  7,868. 

"Stats  of  Washington,  Plaintiff,  e«.  Bamod 
H.  Hart  and  Frank  A.  Dinsmore,  Defend 
ants.  Certificate. 

"State  of  Washington.  County  of  Pierce 
— BB.:  I,  W.  A.  Ryan,  county  clerk,  and  clerk 
of  the  superior  court  of  the  slate  of  Washing- 
ton for  the  county  of  Pierce,  holding  terms  at 
Taooma,  hi  said  county,  do  hereby  certify 
that  the  annexed  Is  a  full.  true,  and  correct 
copy  of  the  warrant  for  the  arrest  of  above- 
named  defendants  and  return  of  sheriff  there- 
on in  the  aboTfrenlitled  actkm,  now  on  file  in 
this  office. 

"Witness  my  hand  and  tbe  seal  of  the  said 
superior  court  this  23d  day  of  December,  1893. 
"[Seal.]      W.  A.  Ryan,  County  Clerk." 

It  also  appears  that  tbe  goveroor  of  the  state 
of  Washington,  od  the  27th  day  of  December, 
1898,  issued  hie  second  requisition,  as  follows. 

viz.: 

"The  State  of  Washington.   Executive  De- 
partment. 

"The  Governor  of  the  State  of  Waahtngton 

to  His  Excellency  the  Governor  of  the  State 
of  Maryland:  Whereas,  it  appears  by  a  copy 
of  Indictment  which  is  hereunto  annexed,  and 
which  I  certify  to  be  authentic  and  duly  au- 
thenticated in  accordance  with  tbe  taws  of 
this  state,  that  Bamuel  H.  Hart  stands  charged 
with  the  crime  of  larceny  by  embezzlement, 
wbicb  I  certify  to  be  a  crime  under  tbe  laws 
of  tbis  slBt«,  committed  in  the  county  of 
Pierce,  In  this  slate,  and  it  having  been  rep- 
resented to  me  tbat  he  has  fled  from  the  justice 
of  this  state,  and  Is  now  to  be  found  in  the 
state  of  Maryland:  Jfow,  therefore,  pursuant 
to  the  provisions  of  the  Constitution  and  tbe 
laws  of  tne  United  States  in  such  case  made 
and  provided,  I  do  hereby  require  that  the  said 
Samuel  H.  Hart  be  apprehended  and  delivered 
to  Alexander  G.  Matthews,  who  is  authorized 
to  receive  and  convey  him  to  tbe  stale  of 
Washington,  there  to  tw  dealt  with  according 
to  law.  • 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  and  caused  to  be  affixed  the  seal  of 

tbe  state  of  Washington,  at  Olympia,  this  S7 
day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-three. 

"[Seal.]  J.  H.  McGraw. 

"By  the  Governor:  J.  H.  Price,  Secretary 
of  Slate." 

This  requisition  was  founded  on  the  follow* 
ing  papers,  copies  of  whidi  accompanied  1^  as 

follows: 

"To  the  Governor  of  tbe  State  of  Washing- 
ton: You  are  respectfully  requested  to  issue  a 
requisition  upon  the  Governor  of  Maryland 
for  ihe  apprehension  and  rendition  of  Samuel 
H.  Hart,  who  stands  charged  by  Infoimalion 
pending  in  tbe  superior  court  of  the  state  of 
Washiogtoa  in  and  for  tbe  county  of  Pierce 
with  tbe  crime  of  larceny  by  emnezzlemeDt, 
committed  in  Pierce  county,  state  of  Washing- 
ton, but  who,  since  the  commission  of  said 
offense,  and  before  an  arrest  could  be  made 
upou  process  issued  by  the  court,  fled  from  the 
justice  of  tbe  state  of  Washington,  and  into 
the  state  of  Maryland,  when  I  believe  he  may 
now  be  fonnd.   The  time  and  drcunuUnoes 
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«f  his  fltjcfat.  Mid  the  reasons  tor  tny  belief  as 
to  wbm  be  may  be  found,  are  as  follows: 
That  the  said  Samuel  H.  Hart  and  one  Frank 
A.  DiDsmore  were,  oq  or  about  tbe  81st  day 
of  October,  1898,  at  the  town  of  Buckley, 
county  of  Pierce,  and  stale  of  Wasbiogion, 
coodoiDting  a  certain  banking  busioeaB,  tbe 
Mid  Hart  styling  himself  as  president  and  tiie 
Mid  Dlnsmore  styliae  blmseli  as  cashier  under 
the  assumed  name  of  the  Buckley  State  Bank, 
but  said  banUng  institution  was  unincorpo- 
rated, and  tbe  sud  Hart  and  the  said  Dins- 
more  were  d(^ng  business  only  on  tbeir  own 
account.  That  Reese,  Orandail  &  Bedman,  a 
corporaUon  duly  orgaoiaed  and  doing  buslneaa 
ander  and  by  vtrtue  of  the  laws  of  tbe  state 
of  Washington,  deposited  with  the  said  Satn- 
uel  H.  Hart  and  Frank  A.  Dinsmore,  and  left 
with  them  for  collection,  a  one-day  sight  draft 
upon  W.  L.  Barker  &  Company,  a  cnpartner- 
ablp  doing  1>u8ine8s  in  said  town  of  Buckley, 
for  tbe  sum  of  eighty-nine  dollars  and  twenty- 
eigbt  cents  (989.28).  That  tbe  said  draft  was 
ooUccted  the  said  Samuel  H.  Hart  on  or 
About  tbe  8Ut  day  of  October,  189S,  but  was 
never  accounted  for  by  said  Hart  to  said  Reese, 
Crandall  &  Redman.  That  on  or  about  tbe 
18tb  day  of  November,  1893,  tbe  SHid  Samuel 
H.  Hart  left  said  town  of  Buckley  Tor  parts 
unknown,  taking  witb  him  tbe  money  belonc- 
ing  to  said  Reese,  Crandall  &  Redman,  col- 
lected by  bitn  as  above  set  forth,  and  taking 
with  him  also  the  monoy  of  a  large  number 
of  others  who  had  intruiitcd  him  with  funds, 
to  wit.  tbe  sum  in  excess  of  six  thotisand  dol- 
lars. That  after  diligent  search,  and  throujrb 
tbe  aid  of  a  detective  agency,  the  said  Samuel 

H.  Hart  baa  been  found  and  arrested  in  tbe 
dty  of  Baltimore,  in  the  stale  of  Maryland, 
where  be  ia  now  held,  as  affiant  la  informed, 
awaiting  an  order  from  tbe  governor  of  thia 
atate  for  bis  return  upon  extradition  to  answer 
for  tbe  crime  committed  as  aforesaid.  In  my 
opinion,  tbe  ends  of  justice  require  tbat  he  be 
brought  back  to  tbis  atate  for  trial;  that  the 
facta  stated  in  the  information  are  true;  and 
that  the  prosecution  of  said  Samuel  H.  Hart 
would  in  all  probability  result  to  his  convic- 
tion of  tbe  crime  charged.  I  herewith  present 
a  duly  certified  copy  of  the  original  informa- 
tion now  on  Hie  in  the  office  of  tbe  clerk  of  the 
auperior  court  of  said  Pierce  coiioty.  The  re- 
quUliion  asked  for  said  fugitive  is  not  sought 
tor  tbe  purpose  of  collecting  a  debt,  or  enforc- 
ing a  civil  remedy,  or  to  answer  any  other 
private  end  whatever,  nor  ahall  tbe  criminal 
proceedings,  when  such  offender  la  arrested, 
be  used  for  any  of  said  purposes. 

'*I>nted  atTttComa,  Wasbingion,  December 
27tb,  lt>9& 

"Clem  T.  Reese." 

"State  of  Washington,  County  of  Pierce— as: 

I,  Clem  T.  Reese,  being  first  duly  sworn,  say 
that  the  facts  set  oat  in  the  foregoing  applica- 
tion ate  true,  as  I  verily  believe. 

"Clem  T.  Reese. 
"Subscribed  and  sworn  to  before  me  tbia 
27th  day  of  December,  1898. 

'*W.  A.  Ryan, 
"Clerk  of  Superior  Court  of 

"Pierce  County,  Washington." 

98  L.  R  A. 


"To  the  Qovemor:  HavingcuefoUy  exam- 
ined the  foregoing  application  and  accompany- 
ing papers,  I  hereby  approve  tbe  same,  and  in 
my  opinion  il  would  be  proper  for  you  to  Issue 
tbe  requisition  asked  for.  I  nominate  Alexan- 
der O.  Matthews,  sheriff  of  Pierce  county, 
Washington,  as  a  proper  person  to  be  appointed 
and  commissioned you  as  the  agent  otstale 
of  Washington  to  receive  the  nb)  fugitive  when 
he  shall  be  apprehended,  and  Mng  nim  to  tbla 
state,  and  deliver  him  into  tbe  oualody  of  the 
sheriff  of  said  county. 

"W.  H.  Snell, 
"Prosecuting  Attorney." 

"Copy  of  Act, 

"If  any  agent,  clerk,  officer,  servant  or  per- 
son to  wnom  any  money  or  other  property 
shall  be  entrusted,  with  or  without  hire,  shall 
fraudulently  convert  to  bis  own  use  or  shall 
take  and  secrete  the  same  with  Intent  fraudu- 
lently to  convert  the  same  to  bis  own  use,  or 
shall  fail  to  acooaot  to  tbe  person  so  entnuiiog 
it  to  him.  he  ahall  be  deemed  gailty  of  larceny, 
and  on  conviction  thereof  tiM\  be  imprisoned 
in  the  penitentiary  not  more  than  ten  years  nor 
less  than  one  year,  or  be  imprisoned  in  tbe 
county  jail  for  any  length  of  Ume  not  exceed- 
ing one  year." 

"In  the  Superior  Court  of  the  State  of  Wash- 
ington, in  and  for  tbe  County  of  Pierce. 

'  'The  State  of  Washington  n.  Samuel  H.  Hart 
"Information. 
"Samuel  H.  Hart  is-accused  by  tbe  prosecut- 
ing attorney  of  tbe  county  of  Pierce,  state  of 
Washington,  by  this  information,  of  tbe  crime 
of  larceny  by  embezzlement,  committed  as 
follows:  The  said  Samuel  H.  Hart,  on  or 
about  the  eighteenth  day  of  November, 
eighteen  hundred  and  ninety-three,  at  the 
county  of  Pierce,  and  state  of  Washington, 
and  within  one  year  prior  to  the  filing  of  this  in- 
formation, being  then  and  there  tbe  agent  and 
servant  for  hire  of  Reese,  Crandall  ^  Redman, 
a  corporation  organized  and  doing  business  un- 
der and  by  virtue  of  tbe  laws  of  the  state  of 
Washing! on,aDd  as  such  agentand  servant  was 
then  and  there  iiiirusted  by  tbe  said  Reese, 
Crandall  &  Redman  with  tbe  care  and  safe- 
keeping of  certain  moneys  and  funds  of  tbe 
said  Itcefe,  Crandall  &  Redman,  to  wit,  the 
sum  of  eiehty-nlne  dollars  ami  tweniyelght 
cents,  lawful  money  of  the  United  States,  of 
the  value  of  eighty-nine  dollars  and  twenty- 
eight  cents,  and  did  then  andtbere  unlawfully, 
wrongfully,  fraudulently,  and  feloniously  ao- 
stract,  misapply,  and  convert  tbe  said  money 
to  his  own  use,  and  did  fail  to  account  to  the 
said  Reese,  Crandall  &  Redman  therefor,  with 
intent  to  defraud,  which  said  money  was  then 
and  there  In  the  possession  of  tbe  said  Samuel 
H.  Hart,  and  bad  been  received  by  tbe  said 
Samuel  H.  Hart  by  virtue  of  bis  !<aid  relationa 
as  Agent  and  servant  for  hire  of  the  said  Reese, 
Crandall  &  Redman,  contrary  to  tbe  form  of 
tbe  slaiiiie  in  such  case  mode  and  provided, 
and  against  the  peace  and  dignity  of  the  state 
of  Washington.  W.  If.  Snell, 

"Prosecuting  Attorney." 

"Sliitcnf  Washington,  County  of  Pierce— as: 
W.  H.  Siicll,  prcsL'Cuting  attorney,  being  dulj 
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Bworo,  upon  oath  says  that  be  baa  read  the 

foregolDg  iaformatloa,  knows  the  coDtCDts 
Uiereof,  aod  believea  tbe  same  to  be  true. 

"W.  a  Bnell. 
"Subscribed  and  sworo  before  me,  } 
this  27tb  day  of  December,  A.  D.  1808.  f 
"[Offlcfal  Seal.]      W.  A.  Ryan. 
"CoQDty  Clerk  and  C9erk  of  tbe  Superior 
Court  for  Pierce  Coouty,  State  of  Washing- 
ton. W.  A.  Ryan, 
"Filed  Dec.  28,1888.  Clerk." 
**State  of  Washington  m.  Samuel  H .  Hart. 

"  Certificate. 
*'Stateof  Wathlngton,  County  of  Pierce— bb: 
I,  W.  A.  Ryan,  county  clerk  and  clerk  of  tbe 
superior  court  of  ibe  stale  of  WasblngtoD  for 
tbe  county  of  Pierce,'bo1ding  terms  at  Tacoma, 
In  said  county,  do  hereby  certify  that  the  an- 
nexed is  a  full,  true,  and  correct  ccwy  of  the 
Information  In  tbe  above-entitled  actios,  now 
on  file  and  record  in  thl«  office. 

"Witness  my  hand  and  the  seal  of  Ibe  said 
superior  court  thifi  37th  day  of  I^ember,  1698. 

"[Seal.l  W.  A.  Ryan, 

"County  Clerk  and  Clerk  of  the  Superior  Court 

for  Pierce  County,  State  of  Washington." 
"In  the  Superior  Court  of  Pierce  County,  State 
of  Washington. 

"State  of  WasbinjEtoa  «#.  Samuel  H.  Hart, 
DefendADt.  Order. 

"Now,  on  this  27th  day  of  December,  1898, 
Information  having  been  filed  in  said  couit 
charging  said  Samuel  H^Hart,  defendant  here- 
in, with  the  crime  of  larceny  by  emt)ezzlement. 
it  is  hereby  ordered  that  warrant  issue  for  the 
arrest  of  said  Samuel  H.  Hart,  that  he  may  be 
brought  Into  court  to  answer  said  charge. 

"John  C.  Stallcup.  Judge." 

■'State  of  WashlDgtoD  tt.  Samuel  H.  Hart 
"Certificate. 

"State  of  WashinglOD,  County  of  Pierce— ss: 
I.  W.  A.  Ryan,  county  clerk  and  clerk  of  the 
superior  court  of  the  state  of  Washington  for 
the  county  of  Pierce,  holding  terms  at  Tacoma, 
in  said  countr,  do  hereby  certify  that  tbe  an- 
nexed is  a  fall,  true,  ana  correct  copy  of  tbe 
order  to  issue  warrant  io  tbe  above  entitled  ac- 
tion, now  on  record  in  this  ofTic?. 

"Witness  my  hand  and  the  seal  of  tbe  said 
superior  court.this  S7tb  day  of  December.  1898. 

rSeal].  W.  A.  Ryan, 

'  'County  Clei^  and  Clerk  d  the  Superior  Court 

for  Pierce  County.  State  of  WasblogtoD." 

"No.  7,869. 

"In  tbe  Superior  Court  of  the  State  of  Wash- 
ingttni,  for  tbe  County  of  PJerce. 
^'Heading  Terms  at  Tacoma. 
"Slate  of  Washington.  County  of  Pierce— sa 
"Tb«  State  of  Washiogton  as.  Samuel  H.  Hart. 
"Warrant 

"The  State  of  Washington  to  the  Sheriff  of 
Pierce  County,  State  of  Washingion,  Qreet- 
ing:  Whereas  Samuel  H.  Hart,  having  been 
duly  informed  against  by  Wm.  H.  Sneli,  pros- 
ecuting attorney  of  Pierce  county,  Washing- 
ton, !□  the  superior  court  of  the  slate  of  Wash- 
ington for  the  county  of  Pierce,  holding  terms 
ai  Tscoma,  cbarglog  the  said  Samuel  H.  Hart 
with  the  crime  of  larceny  by  embezzlement, 
all  of  which  appears  to  us  of  record:  Now 
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this  is  to  commaod  you,  the  said  sheriff,  to 
take  Ibe  said  Samuel  H.  Hart,  and  him,  tba 
said  Samuel  H.  Hart,  safely  keep,  and  have 
him  forthwith  in  this  court,  there  to  answer 
tbe  said  cliarge,  and  abide  such  further  order 
as  the  court  may  make  in  the  premises.  Her*- 
in  fail  not. 

"Witness  the  Honorable  John  C.  Stallcup. 
judge  of  the  said  superior  court,  and  the  aaH 
of  said  superior  court,  and  the  seal  of  said 
court,  ibis  27th  day  of  December,  A.  D.  1888. 
"[SeaLl         W.  A.  Ryan, 
"County  Clerk  and 

Clerk  of  tbe  Super!  w  Court.* 


'Indorsed: 


No.  7.860. 


"In  tbe  Superior  Court  of  the  State  of  Waal>> 
ington  for  Pierce  County. 

"Stole  (tfWuhington  es:  Samuel  H.  Airt. 
"Warrant. 

"Stoto  of  Washington,  County  of  Plerce-K 
I,  A.  O.  Matthews,  sheriff  of  Pierce  county, 
state  of  WaabiDgton,  do  herpby  certify  that  th« 
within  warrant  came  into  my  bands  on  the  27lli 
day  of  December,  1898,  and  after  due  and  dili- 
gent search  I  have  been  unable  to  find  the  said 
Samuel  H.  Hart  in  Pierce  county,  stale  of 
Wadiington,  and  I  am  informed  he  has  fled  to 
the  state  of  Maryland. 

"A.  G.  Matthews,  sheriff. 
"By  A.  P.  Patterson,  Deputy. 
"Dated  at  Tacomn  this  37th  day 

of  December,  1888." 

The  governor  of  tbe  state  of  Maryland,  after 
due  consideration  of  said  papers.'  issued  the 
warrant  of  removal,  of  which  the  following  is 
a  copy,  vis. : 

"State  of  Maryland.   Executive  DepartmeuL 

'  'To  Alexander  O.  Matthews,  Agent  of  the 
State  of  Wsshington:  Whereas,  demand  has 
been  made  upon  the  governor  of  the  state  of 
Maryland  by  nis  excellency,  John  H.  McGraw, 
governor  of  the  state  of  Wasblnglon.  for  the 
apprehension  and  delivery  of  Samuel  H.  Hart, 
now  alleged  to  be  within  the  jurisdiction  of  tbia 
state  as  a  fugitive  from  tbe  justice  of  the  said 
state  of  Washington,  as  defined  by  the  consti- 
tution and  laws  of  the  United  States;  and 
whereas,  such  demand  Is  accompanied  by  a. 
copy  of  information  and  afBdavlla,  chai^ginf 
such  alleged  fugitive  with  laroenv  by  embexzle- 
ment,  a  crime  under  tbe  laws  of  tbe  said  stale 
of  Washington,  and  the  accompanying  papers 
being  certified  as  authentic  by  the  governor  of 
the  said  stale:  Now,  therefore,  I.  Frank, 
Brown, govemorof  the  state  of  Maryland,  do, 
by  this,  my  warrant,  authorise  and  empower 
you.  if  such  fugitive  be  not  held  in  custody  of 
or  under  bail  to  answer  any  offense  against  Ibe 
laws  of  the  United  States  or  of  uia  stale, 
fortbwith  to  take  and  transport  the  said 
Ssmuel  H.  Hart  to  the  line  of  this  stale,  al 
your  own  expense.  And  I  do  hereby  requira- 
all  peace  officers  to  whom  this  warrant  may  be 
shown  to  afford  you  all  needful  asdstanca  in 
the  execution  hereof  al  your  own  cost  and 
charge. 

"Given  under  my  hand  and  the  great  seal  of 
the  state  of  Maryland.  D(nie  at  tlie  dtj^ 
of  'Annapolb,  on  this  the  eighUi  day  of  Jan- 
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uaiT,  Id  the  year  of  our  Lord  one  tbousand 

dgbt  hundred  and  Dinety  four 
*'[Oreat  Seal.]  Frank  Brown. 

"By  the  Governor:   Wm.  T.  Brantly,  Secre- 
tary of  State." 

The  circuit  court  of  the  United  States  for 
the  district  of  Uaryland,  having  considered 
petitioner's  application  for  discharge  under 
the  writ  of  habeas  corpus,  entered  the  follow- 
ing order,  viz, : 

^The  court  having  heard  Hon.  Win.  Fink- 
ney  Whvte,  counsel  for  the  petitioner,  and 
Hod.  Jolin  P.  Poe,  attorney -general  of  the 
state  of  Maryland,  against  the  discharge  of 
the  petitioner,  it  is  ordered  this  ISth  day 
of  January,  1894,  that  the  petitioner  be  re- 
manded to  the  custody  of  the  warden  of  the 
Baltimore  city  jail,  to  be  delivered  by  him 
to  A.  G.  Matthews,  the  agent  of  the  state  of 
Washington,  In  pursuance  of  the  warrant 
of  the  governor  of  the  state  of  Maryland : 
and,  the  petitioner  having  given  notice  of 
an  appeal  from  the  foreeoing  order  of  court. 
It  is  now  further  orderm  that  the  warden  of 
the  Baltimore  city  jail  bold  the  petitioner  In 
custody  until  the  further  order  of  this  court." 

On  the  16th  day  of  January,  1894,  said  Hart 
filed  hf  B  petition  for  appeal,  with  assignment 
of  errors,  when  the  following  order  was  en- 
tered, viz.  : 

"The  judge  of  the*  oircait  court  of  the 
United  States  for  the  district  aforesaid  having 
rendered  a  final  decision  in  said  case  dis- 
missing said  writ  and  remanding  said  peti- 
tioner, and  said  petitioner  having  prayed  that 
sn  appeal  be  taken  In  his  behalf  to  the  next 
United  States  circuit  court  of  appeals  for  the 
fourth  circuit,  in  which  said  cause  may 
be  heard  in  accordance  with  the  statute  In 
that  behalf  enacted,  after  argument  bad.  It  Is 
considered  and  ordered  that  on  appeal  be,  and 
the  same  is  hereby,  allowed  upon  the  follow* 
ing  terms,  and  under  the  following  regu* 
lationfl :  That  the  said  Samuel  H.  Hart  be 
taken  into  the  custody  of  the  United  States 
marshal  (or  the  district  of  Maryland,  to  be 
by  him  safely  kept,  and  that  the  uid  Samuel 
H.  Hart  do  execute  and  deliver  a  good  and 
sufflcient  bond  in  the  sum  of  five  thousand 
dollars,  with  security  to  be  approved  by  the 
judge  of  the  circuit  court  aforesaid,  which 
said  bond,  when  approved,  shall  be  filed  with 
the  clerk  of  the  said  circuit  court,  and  shall 
be  conditioned  as  follows:  That  the  said 
Samuel  H.  Hart  do  deliver  himself  up  to  the 
■aid  marshal,  uid  do  appear  l>efore  the  said 
United  States  circuit  court  of  appeals,  when- 
ever and  wherever  ordered  by  tbia  court  or  by 
the  said  United  States  circuit  court  of  appeals, 
and  do  then  and  there  abide  by  and  perform 
the  Judgment  of  the  United  States  circuit  court 
ot  appeals,  in  Uie  premises;  and  tbat  the  said 
Samuel  H.  Hart  do  cause  to  be  sent  to  the  said 
appellate  Iribunal  a  transcript  of  tbe  petition, 
writ  of  habeas  corpus,  return  thereto,  and  all 
other  proceedings  and  documents  and  affidavits 
in  said  cause  immediately;  and  that  upon  the 
execution  and  approval  of  ssld  bond,  as  afore- 
■aid,  and  the  tender  of  the  same,  the  said  Sam- 
nel  H.  Hart  be  discharged  from  the  custody 
oS  the  Burihal  aforesaid,  and  allowed  to  go 
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free,  subject  to  the  terms  of  this  order  or  tbe 
fiual  decision  of  the  said  appellate  court" 

Tbe  amount  of  tbe  bond  was  afterwards,  on 
motion  of  petitioner,  reduced  by  this  court  to 
fS.OOO.  Tbe  bond,  with  approved  serurity, 
was  then  given,  and  the  petitioQer  discharged 
from  arrest,  subject  to  the  terms  of  said  order. 
Tbe  governor  of  the  state  of  Washington,  ia 
making  the  demands  upon  the  governor  of  tlie 
stste  of  Maryland,  before  mentioned  and  de- 
scribed, acted  under  tbe  authority  of  sectlona 
5278  and  S979  of  tbe  Revised  Statutes  of  tbe 
United  States,  which  provide: 

"Sec.  6378.  Whenever  tbe  executive  author- 
of  any  state  or  territory  demands  toy  per- 
son as  a  fugitive  from  justice  of  the  executive 
authority  of  any  state  or  territory  to  which 
such  person  has  fled,  and  produces  a  copy  of 
an  indictmeut  found  or  affidavit  made  before 
a  migistrate  of  any  state  or  territory,  charging 
the  person  demanded  with  having  committed 
treason,  felooy,  or  other  crime,  certified  as 
autbentlc  by  the  gOTOrnor  or  chief  magistrate 
of  tbe  state  or  territory  from  whence  the  per- 
son so  charged  has  fled.  It  shal  be  the  daty  of 
the  executive  autborlty  of  tfae  state  or  territory 
to  which  such  person  has  fled,  to  cause  bim  to 
be  arrested  and  secured,  and  to  cause  notice 
of  the  arrest  to  be  given  to  tbe  executive  au- 
thority making  such  demand,  or  to  the  agent 
of  such  authority  appointed  to  receive  the 
fugitive,  and  to  cause  the  fugitive  to  be  deliv- 
ered to  such  agent  when  be  shall  appear.  If 
no  such  agent  appears  within  six  months  from 
tfae  time  of  the  arrest,  the  prisoner  may  be  dis- 
charged. All  costs  or  expenses  incurred  In  tbe 
apprehending,  securing,  and  transmitting  cif 
such  fugitive  to  tbe  state  or  territory  making 
such  demand  shall  be  paid  by  such  state  or  terri- 
tory. 

"  Sec;  6379.  Any  agent,  so  appointed,  who 
receives  tbe  fugitive  into  his  custody,  sbal)  l>e 
empowered  to  transport  bim  to  the  state  or 
territory  from  which  be  has  fled,  and  every 
person  who,  by  force,  sets  at  liberty  or  rescues 
tbe  fugitive  from  such  agent  whue  so  trans- 
porting him,  shall  be  fined  not  more  than  five 
bundled  dollars  or  imprisoned  not  more  than 
one  year." 

By  virtue  of  Uils  legislation  it  was  the  duty 
of  the  governor  of  the  state  of  Maryland  to 
cause  tbe  arrest  of  Hart,  and  bis  delivery  to  the 
agent  designated  to  receive  him,  provided  it 
appeared  by  tbe  papers  1  ransmitted  ny  the  gov- 
ernor of  the  state  of  Washlogtoa  tiiat  tbe  de- 
mand made  for  the  surrender  of  the  fugitive 
was  accompanied  by  a  copy  of  an  Indictment 
found,  or  affidavit  made  before  a  magistrate, 
charging  him  with  having  committed  treason, 
felony,  or  other  crime  within  said  state  of 
Washington;  tbe  same  being  certifled  as  au- 
thentic, and  it  also  being  shown  that  the  parly 
so  charged  was  a  fngilive  from  Justice,  and 
wUhln  Uie  jurisdiction  of  tbe  state  of  Mary- 
land. Were  these  essential  provisions  of 
tbe  law  complied  witbf  Tbe  removal  of  a 
citizen  from  one  state  to  another  as  a  fugitive 
from  justice  is  a  matter  of  great  importance, 
and  worthy  of  serious  consideration,  yet  al- 
ways to  be  ordered,  when  a  proper  case  Is 
made.  Such  action  is  based  upon  article  4,  sec- 
tion 8,  of  the  ConsUtutloo  of  the  United  States, 
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aod  ihe  laws  enacted  to  eoabte  tbe  Mme  to  be 
execQted.  The  provldon  referred  lo  will  be 
ftrictly  constraed,  and  al!  tbe  requirements  of 
tbe  statute  must  be  respected.  In  ibis  case, 
does  it  appear  that  tbe  papers  iraQsmitted  and 
certified  to  by  tbe  governor  of  tbe  state  of 
Wasbington  were  of  the  character  required  for 
tiie  putpoM  of  securing  tbe  warrant  of  arrest 
and  extradition  T  Tbe  first  reqiiieition,  dated 
December  28.  lt$&3.  recites  that  it  appears  bj  a 
copy  of  an  "Information,"  which  la  annexed, 
and  certified  to  be  authentic,  that  tbe  peti- 
tioner stands  charged  with  tbe  crime  of  larceny 
by  embezzlement.  We  do  not  consider  thia  a 
compliance  with  tbe  act  of  congress,  wliicb  we 
think  requires  tbe  copy  of  an  indictment  found 
by  a  grand  jury,  and  not  tbe  copy  of  an  Infor 
matioo  filed  by  the  attorney  for  the  slate.  An 
tnformattoo  cannot  be  regarded  as  a  autistftute 
for  an  indictment  where  tbe  latter  is  required 
In  tbe  legialatioD  now  under  cunsideration. 
While  it  is  in  the  power  of  the  states  to  provide 
for  the  proaecution  and  punisbment  of  all 
manner  of  crime  by  information,  and  without 
Indictment  by  ■  grand  Jury  (as  was  held  by  the 
Supreme  Court  of  tbe  United  Slatealn  Burtado 
Y.  CalifoTnia,  110  U.  8.  516,  28  L.  ed.  232); 
atlll.  If  they  wish  to  rely  upon  tbe  provisions  of 
tbe  Constitution  and  laws  of  the  United  States 
relating  to  fugitives  from  justice,  they  must 
■trictly  observe  and  respect  tbe  conditions  of 
the  same.  Tbe  indictment  bad  In  mind  by 
those  who  framed  the  constiiutioD  and  enacted 
the  statute  referred  to  was  "a  written  accusa 
tion  of  one  or  more  persons  of  a  crime  or  mis- 
demeanor preferred  to  and  presented  upon  oath 
by  a  grandjury."  4  Bl.  Com.  299-802.  The 
Supreme  Cfourt  of  tbe  United  States  has  re- 
cently described  an  indictment,  as  that  word  is 
used  in  the  Constitution,  as  "tbe  presentation 
to  tbe  proper  court,  under  oath,  by  a  grand 
jury,  duly  impaneled,  of  a  charge  describing 
an  offense  against  tbe  law  for  which  the  party 
charged  may  be  punished."  Rx  pnrte  Bain, 
121  U.  S.  1,  80  L.  ed.  649.  In  Ibis  fint  requi- 
sition the  copy  of  the  information  is  all  that  is 
certified  to  be-auihentlc.  Holding,  as  we  do. 
that  the  information  cannot  be  considered  as 
the  equivalent  of  an  indictment,  we  will  now 
examme  the  argument  of  counsel  for  the  state 
of  Washington  that  the  verification  of  the  in- 
formation will  be  regarded  as  such  anaflSiiavtt 
as  is  retiuired  by  tbe  law.  The  information  is 
verified  by  the  prosecuting  attorney,  who 
swears  that  he  believes  the  contents  thereof  to 
be  true,  not  that  they  arc  true.  This  is  not 
such  charging  of  the  commission  of  a  crime 
before  a  magistrate  of  the  state  as  is  contem- 
plated by  the  statute.  For  the  purposes  of  an 
affidavit  to  be  used  for  tbe  arrest  and  removal 
of  a  fugitive  from  justice,  this  is  not  sufficient. 
The  affidavit  required  in  such  cases  should  set 
forth  the  fscts  and  cfrcamstancea  relied  on  to 
prove  tbe  crime,  under  the  oath  or  afflrmation 
of  some  person  familiar  with  them,  whose 
knowledge  relative  lliereto  justifies  the  testi 
mony  as  to  their  truthfulness,  and  should  not 
be  tlie  mere  veriflcation  of  a  court  paper  by  a 
public  official,  who  makes  no  claim  to  par- 
■onal  information  as  to  tbe  subject  matter  of 
tbe  same.  ^  parte  Smith,  8  McLean,  121, 
Fed.  Caa.  No.  13,868;  tU  D<»  Tfiwn,  18BW. 
Rep.  898;  SSt  parte  Morgan,  90  Fed.  Rep.  898. 
38  U  It.  A. 


By  requiring  such  an  affidavit,  the  liberty  of 
tbe  citizen  Is,  to  a  great  extent,  protected, 
and  the  executive  upon  wbom  tbe  demand  Is 
made  is  thereby  eoabled  to  detennioe  If  there 
is  cause  to  believe  tbxt  a  crime  has  been  com- 
mitted. To  authorize  the  removnl  of  a  citizen 
of  Maryland  to  tbe  siate  of  Wasbiogton  for 
trial  on  a  charge  of  crime  something  more  ibu 
the  oath  of  a  party  unfamiliar  wUb  tbe  fact 
that  he  believes  the  allegations  of  an  Informa- 
tion to  be  true  should  be  required,  and  is  de> 
manded  by  tbe  law.  To  hold  otherwise  would 
enable  irresponsible  and  designing  parties  to 
make  false  charges  with  impunity  against  those 
who  may  be  the  subjects  of  their  enmity,  and 
permit  them,  after  they  have  cau^  public  offi- 
cials to  believe  their  representations,  to  secure 
the  arrest,  imprlsonmmt.  and  removal  of  in- 
nocent persons  on  papers  regular  in  chsracter, 
but  without  merit  ana  fraudulent  in  fact.  It 
will  be  observed  In  this  connection  that  tbe 
affidavits  of  Alexander  McNicol,  dated  De- 
cember 38, 1898,  and  of  Clem  T.  Reese,  dated 
December  37, 1898,  filed  with  tbe  governor  nf 
the  state  of  Washlogtoo,  and  by  btm  sent  to  tbe 
governor  of  tbe  state  of  Maryland,  are  not  con- 
sidered, because,  among  other  reasons,  they 
are  not  recited  in  nor  used  to  obtain  the  war- 
rants for  extradition,  and  are  not  certified  to 
be  authentic,  lo  either  of  tbe  warrants  so  is- 
sued. They  cannot,  therefore,  be  regarded  as 
affidavits,  under  the  section  aatboming  the 
warrant  of  removal;  and,  in  the  view  that  we 
take  of  this  case,  it  will  not  be  necessa^  for 
us  to  examine  tbe  questions  whether  an  offense 
basin  fact  been  committed,  and,  if  the  peti- 
tioner is  a  fugitive  from  Justice,  on  which 
points  It  Is  in«bted  that  said  affldavlta  can  be 
considered. 

The  governor  of  the  state  of  Wadifogton 
evidently  reached  the  conolusion  that  the  requi- 
sition made  by  bim  on  tbe  38d  of  December. 
1898,  was  defef'Mve.for  we  find  that  he  caused 
another  to  be  '  aed  on  the  27th  day  of  Decem- 
ber. 1893,  in  which  It  is  recited  that  "it  ap- 
pears by  a  copy  of  iodlctioeot,  which  is  here- 
with annexed,  and  which  I  certify  to  be 
authentic  and  dulv  authenticated  In  accordaoee 
with  the  laws  of  this  state,  that  Samuel  H. 
Hart  stands  charged  with  the  crime  of  larceny 
by  embezzlement,"  etc.  On  examination  of 
the  papers  annexed,  we  find  that  no  such  copy 
of  indictment  is  attached,  but  that  tbe  copy  of 
an  informatioD  filed  by  tbe  prosecuting  attor- 
ney on  the  3Tth  day  of  December.  1888. 
against  aald  Hart,  Is  filed  with  and  made  part 
of  tbe  papers  witb  the  requisition.  Tbe  ab- 
sence of  tbe  copy  of  the  Indictment  Is  fatal  lo 
the  validity  of  tbe  warrant,  which  does  not 
pretend  to  be  founded  on  the  copy  of  informa- 
tion nor  of  affidavit,  but  of  the  indictment 
alone.  The  copy  of  the  informalfon  does  not 
support  tbe  reguisilion,  and,  If  It  did,  fwthe 
reasons  heretofore  given,  would  not  be  suflt 
cient. 

The  claim  that  the  act  of  the  governor  of  s 
state  in  issuioc  his  warrant  of  removal  is  con- 
clusive, and  that  the  presumption  is  he  bad 
the  neci^sary  papers,  duly  autheoticsted,  be- 
fore him,  when  he  acted,  cannot  be  assented 
to.  The  act  of  tbe  governor  can  be  revlewedj 
and,  (f  be  has  not  followed  tbe  directiotts  Hia 
observed  tbeoondltions  of  theCtmstitutiOBaad 
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laifs  of  tbe  Uoiled  Stales,  pertiaent  to  such 
matterB,  can  be  set  aside  na  void.  Tbe  highest 
MS  well  as  tbe  most  obectire  official  mus}  re- 
spect tbe  requiremenlB  of  the  CoDStitutioD  and 
the  laws  made  thereuoder.  The  acts  of  the 
executive  are  subject  lo  review  by  the  courts 
by  means  of  the  writ  of  habeaa  corpus.  It  is 
not  DOW  necessary  todte  aulboritiea  on  this 
question,  nor  to  recall  iocideDls  io  Eoglish  his- 
toiy,  showing  that  this  writ  will  issue,  oo  mat- 
ter how  obMute  the  prisoner,  nor  how  great 
Che  power  of  the  ofBcul  who  detains  him.  We 


find  that  the  requisitions  tssoed  by  tbe  gov- 
ernor of  the  state  of  Washington  did  not  com* 
ply  with  the  law,  and  that  the  governor  of  the 
slate  of  Maryland  was  not  furoiAhed  with  a 
copy  of  either  an  indictmrntor  affidavit,  made 
as  required  by  section  5278  of  tbe  Revised 
Statutes  of  tbe  nnitCKi  States,  and  consequently 
we  hold  that  the  warrant  of  removal  is  void. 

J7ie  judgment  of  the  Circuit  (hurt  witl  be  re- 
veraed,  and  the  petitioner  will  be  diaohargud 
from  arrest. 


LOUISIANA  SUPREME  COURT. 


Allen  H.  BRABHEAR 

V. 

HOUSTON  CENTRAL,   ARKANSAS  & 
NORTHERN  R  CO.,  Appt. 

(17  La.  Ana.  785.) 

*1*  Thifl  case  in  diatlnipiilshed  from  tbo<e 
In  ffblcb  it  la  held  tbat  tbe  passenger  on  a  rail- 
road, carried  berond  tals  station  eminot  recover 
damavea  caused  by  jumplog  from  a  moving  train. 

8.  A  pm— oeger  on  a  railroad  train, 
with  a  ticket  for  a  station  at  which  it  la 
customary  for  the  train  not  to  stop,  but 
tosloir  Its  movement,  so  aa  to  atlow  iKisfenrers  to 
aiigbt,  will  beentltled  to  damares  If.  called  to  the 
plstforiD  by  tbe  announcement  of  tfae  itotioo,  he 
la  tbrOTn  from  the  steps  of  tbe  cor  and  injured; 
Us  fall  belDB  caused  by  tbe  sudden  Increase  of 
the  speed  of  tlie  train,  wben  It  should  have  been 
slowed  or  stopped.  Wbart.  Neg.  U  871, 875, 877. 

8.  Nor  will  tt  awko  aajr  difference  in 
the  liability  of  the  railroad  company 
ttiat  tbe  pasaenirer  Is  ttaua  tbrown  from  tbe  car 
on  tbe  aide  opposite  to  hts  station;  the  train  bar- 
ing passed  Lbe  station  wlttiout  nffordlng  btm  an 
opportunity  to  alight,  and  be  havlnir  crossed  to 
the  other  side,  under  the  reasonable  expectation 
that  tbe  train  would  be  slowed  at  big  deatloatioo 
a  few  feet  beyond  the  nation. 

(April  a,  UA) 

APPEAL  by  defendnnl  from  a  Judgment  of 
the  DisiiicI  Cf'iiit  for  liic  Parlsli  of  Grntjt 
In  favor  of  pluiiitilT  in  an  action  brought,  lo  re- 
cover duinnf^cs  for  pursotial  iujiiries  aliri^ed  to 
have  resulted  from  defendant's  negli^uuce. 
Modi\fici. 
'I'lie  facts  are  slated  in  tbe  opinion. 
Mr  Frederick  O.  Hn4M>n  for  nppcllani. 
ifr.  H.  H.  Wklte  for  appellee. 

Miller,       delivered  the  opinion  of  the 

court: 

Tbe  plainliff,  a  passenger  on  defendant's 
train  allejjts  that  he  was  thrown  with  violence 
to  the  ground  by  the  moremeut  of  ilie  cars 

•Readnotea  by  Hiixsn.  J. 

Non.— For  review  of  antfaorlttes  respecting  In- 
juries topassenirer  in  geitfng  on  or  olT  railroad 
tmln.aee  ii'3fe  to  Carr  r.  Eel  Kiverft  E.  R.  Co.  (Cal.) 
U  L.  R.  A.  064.  also  Woolsey  v.  Chicago,  R  A  Q.  R. 
Co.  (Xob.)  ttL.  B.  A.  70;  Odom  T.  St.  LoulaB,  W. 
H.Oo.(La.}S8L.K.  A.  US. 
T.  II  A 


while  be  was  endeavoring  to  alight  at  his  place 
of  destination.  Tbe  defense  is  the  general  is- 
sue and  contributory  negligence.  The  judg- 
ment oF  the  lower  court,  b^d  on  the  verdict 
of  a  Jury,  waa  agulnst  tbe  defendant  for  |3,- 
030.  ana  defendant  appeals.  The  plaiotiU'l 
ticket  on  lbe  train  was  for  a  flag  slatloo,  at 
which  tbe  traina  made  no  slop  unless  flagged 
or  to  put  out  passenifers,  and  the  (estimony  to 
that  for  the  last  purpose  It  wns  customary  to 
slow  tbe  train,  Instead  of.  coming  to  a  full 
stop.  It  Is  in  proof  that,  as  tbe  train  ap- 
proached, the  station  was  called  by  the  train 
olBrials,  and  accordingly  plafnlifT  weut  to  tbe 
platform,  to  And  that  the  train  bad  passed  hia 
station.  He  supposed  the  purpose  was  to  put 
him  off  al  lbe  mill  where  he  was  working,  a 
short  distance  from  the  slalion  and  with  that 
idea  be  stood' on  tbe  steps  of  tbe  car;  but,  in- 
stead of  Blowloe,  tbe  train,  aa  the  pelilion  al- 
leges, "gave  a  sudden  Jerk,"  which  threw  him 
to  tbe  ground.  If  not  this  jerk,  it  is  in  proof 
tbe  speed  of  tbe  train  was  increased,  so  that 
tl'cre  waa  no  slowing  either  at  the  plaintiff's 
t^'alioo,  or  after  it  waa  passed,  to  enable  pluio- 
iIS  to  alight.  Tbe  plaintiff's  testimony  is  that 
be  was  thrown  from  the  train;  nor  Is  there  any 
leslimony  that  he  made  the  attempt  lo  alight 
from  lbe  moving  train.  We  note  the  reference 
ill  the  brief  of  tbe  defendant  to  tbe  petition, 
and  the  Inference  from  the  petition,  It  Is 
claimed,  la,  that  plaintiffs  fall  waa  due  to  his 
stepping  or  Jumping  from  tbe  train.  Tbe  al- 
legations were:  Tbe  custom  of  tbe  trains  to 
Alow,  and  not  to  atop,  at  tbe  station;  that  plain- 
tiff was  familiar  with  tbe  custom,  and  had  on 
several  occasions  got  off  while  the  train  was  in 
motion;  that,  aa  tbe  station  was  neared,  tbe 
usual  stopping  signals  were  given;  that  plain- 
tiff went  to  the  platform,  and,  when  about  to 
step  off,  there  was  tbe  jerk  and  inr'-fsi'-cd 
speed,  throwing  him  to  tbe  ground.  We  do 
not  think  there  is  any  sensioli;  variance  oe- 
tween  tbe  petition  and  the  plaintiff's  testimony 
that  he  waa  thrown  from  the  train,  and,  as 
Slated,  he  is  not  coottadicted  on  that  point. 

In  our  appreciation  of  the  teatimony,  the 
defense  that  the  passenger,  carried  beyond  bis 
slatloo,  cannot  recover  for  injuries  ensuing 
from  attempting  to  leave  a  train  in  motion,  baa 
DO  application.  That  defense  is  recognized  in 
the  text  books  and  adjudicaicd  cases.  1  Thomp, 
Neg.  p.  4SB;  Damont  v.  JS'ew  Orleann  A  C.  li. 
Oo.  9  La.  Ann.  441,  61  Am.  Dec  314.  citing 
tbe  leading  Pennaylvania  dccisloo  <tf  Pennnfl- 
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tania  R.  Co.  t.  A^l.  88  Fa.  147,  88  An. 

Dec  828;  Walker  t.  ViekAurg,  8.  A  P.  B.  Co. 
41  La.  Ana.  796.  7  L.  R-  A.  111.  If,  indeed, 
under  the  impulfle  of  tbe  moment  due  to  tbe 
signal  of  tbe  train  official,  and  tbe  cu&tom  not 
to  come  to  a  stop,  tbe  plaintiff  bad  jumped, 
bis  imprudeooe  might,  perbaps.  be  deemed 
atiribulable  to  tfae  implied  directloD  of  the  com- 
pany. It  baa  been  held  that,  where  tbe  im- 
prudence of  the  passenger  under  such  circum- 
stances Is  due  to  the  error  or  fault  of  the  train 
official,  be  will  not  be  disentitled  to  recover 
for  injuries.  Whart.  Neg.  §§  876.  877;  2 
Redf.  RallwaTS,  §  104;  aThomp.  Neg.  p.  1174; 
J^hman  V.  Louioiana  Western  R  Co.  87  La. 
Ann.  706;  Od<m  T.  St.  Lmiit  8.  W.  R.  Co.  46 
La.  Ann.  1201,  28  L.  R.  A.  163. 

The  plaintiff  was  Invited  by  tbe  train  ai^al 
to  l^ave  hia  seat  and  go  Co  the  platform.  Un- 
der the  natural  expectation  that  tbe  train  would 
slow,  if  not  stop,  to  enable  him  to  alight,  it 
cannot  be  deemed  neglieence  that  he  stood  on 
tbe  steps  of  tbe  car.  ft  la  urged  on  us  that 
bis  station  waa  pasaed,  ud  he  went  from  one, 
i.  0.  the  station,  aide,  to  tbe  other,  ftod  was 
ttandtog  on  the  steps  on  that  side  when  the 
accident  occurred.  This  was  because  he  sup- 
posed, ns  he  stales,  not  putting  him  out  at  the 
station,  it  was  intended  to  slow  up  at  tbe  mill, 
a  few  feet  beyond.  We  cannot  bold  ibxt  this 
cbauge  fn  his  poaition.  Induced  by  the  natural 
expectation  of  a  chance  to  altghtuiat  the  com- 
pany owes  to  its  passengers,  charges  the  plain- 
tiff with  negligence.  Called  to  the  platform 
and  to  the  steps  of  the  car, — for  that  Is  the 
significance  of  the  whistle,  and  the  announce- 
ment of  the  station  by  tbe  train  official,— the 
train  k  neither  slowed  nor  stopped,  passes  tbe 
atation  and  tbe  mill  with  a  speed  accelerated, 
when  U  should  have  been  dimicished,  and  the 
result  is  that  tfae  plaintiff  is  thrown  to  the 
ground  and  Injured.  We  think  the  record 
shows  a  case  of  reapODslbilily  of  the  defend- 
ant. 

We  have  given  very  cnreful  attention  to  tbe 
auestino  of  daoiages.  Tbe  plaintiff  describes 
nimself  aa  •  handy  laboring  man,  had  followed 


Uackamltbing,  lepairlnc  naehinei^,  and  had 
followed  farming.  When  working,  he  re- 
ceived $3.50  per  day,  and,  when  the  accident 
occurred,  was  engaged  in  making  a  "slab  eon- 
veyer,"  for  which  he  waa  to  get  fsO.  The  fall 
bruised  him  in  hia  back,  ribs,  and  shoulders. 
He  testifies  that  bis  arm  waa  diaabled,  his  leg 
shortened,  and  oth«-  reeulting  injarlea  are 
stated  by  him.  There  b  In  the  record  the  tes- 
timony of  a  number  of  physicians.  Two  called 
by  plaiotiS  testify  to  the  injurlea,  but  tbe 
statement  from  one  as  to  tbe  result  of  the  in- 
juries la  that  bis  suffering  may  be  serioua,  ac- 
companied with  tbe  qualification  that  he  may 
recover.  Another  phTsictaD,  who  called  on 
the  plaintiff  with  his  family  physician,  nega 
tlves  any  serious  injuries  to  plainliff.  Two 
pbyddana,  experta,  appointed  by  the  court  to 
examine  plainliff,  report  no  injuries  to  should- 
ers, hip,  back,  or  legs,  do  difference  in  the 
length  of  tbe  legs,  and  ascribe  plaintiff's  pains 
to  some  nervous  trouble.  We  cannot  find  in 
the  record  any  satisfactory  basis  for  damagt-a 
OD  the  theory  of  penuanent  diminution  of  the 
plaiatUTa  working  capacity.  It  weighs  with 
us,  too  that  the  plaintiff,  after  the  accident, 
worked  at  bis  job  with  no  diminution  of  bla 
phyaicial  ability  apparent  to  bis  fellow  work- 
men; but,  of  course,  the  effects  of  the  fall 
might  not  ^n  have  been  developed.  Indeed, 
we  think  It  proved  the  plaintiff  was  made  sick 
later  from  the  effects  of  tbe  fall.  Tbe  jury 
gave  $8,000.  We  cannot  perceive  tbe  basis 
for  this  verdict.  We  think  tlic  damages  should 
cover  the  expenses  of  his  richness  and  loss  of 
time,  and  some  allowance  should  be  made  for 
hia  suffering;  but,  from  tbe  examination  of  the 
record,  we  are  brought  to  tbe  conclnsitu  th^ 
tbe  judgment  should  be  reduced. 

/(  ia  iluT^ort  ordered,  a^vdged,  and  deereat 
that  ths  Jvdfftttent  <ff  the  kmer  court  be  atoided 
and  reverted,  and  it  is  now  ordered,  adjudged, 
and  decreed  that  tbe  plaintiff  recover  from  de- 
fendant $500,  with  interest  from  date  of  judc- 
ment  of  the  lower  court,  and  the  costs  of  tbe 
lower  court;  those  of  the  appeal  to  be  paid  1^ 
him. 


HARTLAITD  COURT  OF  APPEAL& 


STATE  of  Maiylaod,  Appt., 
e. 

Charlea  L.  APPLEGARTH  et  al 


(  Ha.  ) 

1,  AllcenaetmxcMitliebiulneMor  ocon- 
patlon  of  thoae  en^a.^^  in  packing  or 
rtl— — <^Wtors  is  not  a  tax  on  propertr 
witbio  the  oonstltutfonal  provlaionaaaloequBlltr 
and  anifonnttr,  alttaousb  ngulated  br  the 
amount  of  business  done,  with  a  provision  for 
the  prlvUese  of  paying  a  maximum  fixed  amount 
instead. 

8.  A  Ucenae  tax  cm  the  bnaineas  of  an 
oyvter  padcer  ma^  be  properlr  f Deluded  In 


Nora.— Oom pare  wltb  tbeatwre  am  the  Vlr^nla 
decision  m  Oom.  v.  Brown,  anu.110.  to  which  a  tax 
on  salea  of  a  tonimao  waa  bald  to  tie  not  a  lioense 
but  a  tax  on  proper^. 

28  L.  B.  A. 

Sit>  nlrto  24      K.  A.  480. 


the  provisions  of  a  statute  on  the  general  aubjeet 
of  the  proteotlOD  and  preset  vatloo  of  oysters. 
8.  A  lioenae  tax  on  all  thoM  anygod 
in  packing  or  canning  oystors  for  sale 
or  tranaportatiOD  wbOM  places  of  buAiaem  are  la 
the  state  is  oot  aD  unoonatltutlonal  lotnfemKa 
with  interstate  conimeroe  as  applied  to  ciioae  who 
mar  sail  or  transport  their  oyaten  tierond  tb» 
atate. 

ouyu.  unu 

APPEAL  by  the  State  from  a  judgment  of 
the  Criminal  Court  of  Baltimore  City  sus- 
taining a  demurrer  to  an  indictment  charging 
defendants  with  engaging  in  the  business  of 
packing  and  cannlug  oysters  without  a  license 
contrary  to  the  provisions  of  the  statute.  Bb- 
vereed. 

The  facts  are  atated  In  the  opinion, 
ifewra.  Jolm  P.  Poo,  AttjhO^n.,  aad 
Charles  G.  Xorr  tor  ai^lant. 
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Meam.  Oaa«  *  Hitnutn,  for  sppelleeB: 
There  i>  a  great  difference  betweeo  a  license 
reqaired  for  purposes  of  jegalation  aod  a  li- 
cense whkh  !■  nnd  for  tbe  parpoM  of  rairing 

revenue. 

Tli«  dtodnctfon  between  a  demand  of  oioney 
under  tbe  police  power  and  one  made  under 
tbe  power  to  tax,  Is  not  so  much  oae  of  form 
as  of  substance.  Tbe  proceediugs  may  be  the 
same  In  tbe  two  cases,  though  tbe  purpose  Is 
essentially  different.  Tbe  one  la  made  for 
regulation  and  tbe  otbtfr  for  revenue. 

Oooley,  Taxn.  S86. 

Wben  tbe  grant  is  not  made  for  revenue,  but 
for  regulation,  a  fee  for  tbe  license  may  be  ex- 
acted, but  it  must  be  aucb  a  fee  only  as  wUl 
I^Umately  assist  in  the  regulation. 

Cooley,  TaxQ.  698;  Vantant  v.  BarUm  Stage 
Go.  of  BaUimen,  6B  Hd.  88b:  StaU  v.  Bom.  73 
Md.  S68;  Turner  Marstani,  lOT  U.  8.  88. 
87  L.  ed.  870. 

License  fees  are  not  taxes,  but  prices  paid 
for  the  privilege  of  exercising  a  franchise.  It 
Is  ft  tax  only  when  revenue  Is  tbe  main  purpose 
for  which  tbey  are  imposed. 

Desty,  Taxn.  SOS;  Tiedeman,  Pol.  Power^ 

p.  m 

One  class  of  men  cannot  be  taxed  In  their 
property  or  occapatlon.  exclusively,  by  a 
method  different  from  that  nsed  as  to  every 
other  tax,  lo  support  a  general  public  burden. 

Tbe  tax  is  really  on  tb«  property  and  not  on 
tbe  occupation. 

3tnle  V.  Oumberiand  d  P.  R.  Oo.  40  lid.  32; 
WtUon  V.  MUmmri,  91  U.  S.  378, 38  L.  ed.  !t4S; 
Brotbn  v.  Marptand,  85  U.  8.  13  Wbeat.  420, 
6  L.  ed.  680. 

Tbe  nature  of  the  taxing  power  requires 
uniformity. 

State  v.  PhUaddphia,  W.  eft  B.  R.  Co.  45 
Md.  877,  34  Am.  Rep.  611;  WfOt  v.  S^atts- 
nlie,  TJ  Md.  188;  Cooley.  Taxn.  141;  Dorgan 
T.  Awton,  12  Allen.  387;  HammeU  v.  Philadd- 
fihia.  66  Pa.  151,  8  An.  Rep.  616;  TcJbot 
Covnty  Comrt.  v.  Queen  Anne  County  Comn. 
60  Md.  845:  Ooutey,  Taxn.  844;  Deaty,  Taxo. 
88. 

If  tbe  license  be  regarded  simply  as  a  tax 
upon  tbe  buaineas  or  occapatioD  of  Ibe  packer 
and  canner.  It  would  atlll  be  obnoztooa  to  tbe 
oonstitntlonal  rule. 

All  other  license  taxes  wblcb  are  reallv  taxes 
on  occupations,  such  aa  traders,  have  a  defloite 
rule  of  apportionment.  The  license  is  regu- 
lated by  the  amount  of  stock  oo  hand,  calcu- 
lated by  lis  value.  In  this  case  there  is  no 
calculation  as  to  value. 

Tiedeman,  Pol.  Powers,  477,  476;  Cooley, 
Const.  Lim.  610;  Knoalton  v.  Jitek  Countg 
Sum-M.  9  Wis.  410. 

If  this  license  fee  is  to  be  regarded  as  a  mere 
tax  on  Ibe  business  of  the  packer,  then  this 
law  eoiliracea  a  subject  distinct  from  Its  title 
and  distinct  from  the  body  of  tbe  act. 

The  lax  conflicts  with  tbe  Constitution  of 
tbe  Uoiied  States. 

Leitif  V.  Bardin,  186  U.  8.  151,  84  L.  ed. 
147;  Pottal  Tdeg.  CVrftto  Co.  t.  Agama,  156  U. 
S.  688,  89  I,,  ed.  811;  Pfiiladelphia  dk  It.  R.  Oo. 
V.  Penntjftnania,  83  U.  S.  15  Wall.  383,  21  L. 
ed.  146;  Broton  v.  Maryland,  25  U.  8.  13 
Wheat.  419,  6  L.  ed.  678;  CrandaU  v.  JHevaOa, 
78  U.  S.  6  Wall  86, 18  L.  ed.  745;  Bobbina  r. 
28  L.RA. 


Shelby  County  Taxing  Diat.  130  U.  S.  488,  80 
L.  ed.  694;  MeCaU  v.Oalifornia.  186  U.  8. 10< 
84  L.  ed.  893,  8  Inters.  Com.  Rep.  181. 

Boyd,./.,  delivered  the  opinion  of  the  conrt: 
The  appellees  were  indicted  for  engaging  In 
the  business  of  packing  and  canning,  for  sale 
and  transportation,  oysters  taken  in  the  waters 
of  this  state  without  obtaining  from  the  stale  a 
license Iberefor.  Ademurrerto  theindictment 
was  interposed,  which  was  sustained,  pro 
forma,  by  the  court  below.  The  prosecution 
is  based  on  sections  66,  67,  article  72,  Code  Pub. 
Gen.  Laws,  as  amended  by  chapter  880  of  tbe 
Laws  of  1S04.  It  is  contended  on  behalf  of  tbe 
appellees  that  these  sections  are  (1)  in  conflict 
with  the  constitution  of  ihis  state,  because  the 
license  provided  for  U  an  arbitrary  and  unequal 
tax,  contrary  to  the  fifteenth  article  of  tbe  BUI 
of  Rights,  and  not  a  lawful  exerdae  of  the 
police  power  of  Ibe  state;  and  (8)  that  they  an 
a  regulation  of  Interstate  commerce,  la  viola- 
tion of  the  Constitution  of  tbe  United  States. 
We  will  consider  tbe  case  in  that  order. 

There  has  been  on  ourstatule  books  for  many 
yeara  legislation  having  in  view  the  protection 
and  preservation  of  ifie  ojalers  of  this  ataie. 
Since  1860  a  separate  artfcle  has  been  devoted 
to  this  subject  In  the  several  codes  of  public 
general  laws  of  Maryland.  For  some  years 
past  tbe  leglalatares  have  generally  been  called 
upon  to  devote  more  orlen  time  to  this  Impor- 
tant subject,  and,  atthe  sesMion  of  1894.  Krtlcle 
72,  title  Oi/ttera,  of  the  Code,  was  repealed ,  and 
re  enacted  with  amendmenta  Section  66  of 
that  article,  as  thus  amended,  requires  every 
person,  firm,  or  corporation  engaged  to  tbe 
business  of  packing  and  canning  oysters  for  sale 
or  transportation  to  take  out,  oo  or  before  the 
Ist  day  of  September  In  each  year,  a  license  to 
engage  in  such  business  by  application  to  tbe 
clerk  of  tbecircultcourtor  tbe  county  in  which 
the  place  of  bustoess  of  aueh  applicant  la  aitiut 
ed,  or  to  tbe  clerk  of  tbe  court  of  common 
pleaa,  If  in  Baltimore  city.  Tbe  applicant  is 
reqaired  to  state  the  number  of  buabels  of 
oysters  which  he  proposes  to  pack  during  the 
succeeding  eight  months,  and  to  pay  at  tbe 
time  of  lasuing  the  license  the  sum  of  (25  for 
such  lloenae,  and  In  addition  thereto  the  sum 
of  |1  per  1.000  for  every  1,000  bnshels  over 
10,000  BO  estimated  In  his  application  as  tha 
total  number  to  be  packed  during  tbe  season. 
He  is  also  required  to  make  a  return,  under 
oath,  within  thirty  days  after  the  36lh  day  of 
April  In  each  year  (that  being  tbe  end  of  the 
season  lo  wbich  oysters  can  be  caught},  to  tbe 
clerk  from  whom  he  obtained  the  license,  of 
the  number  of  busbela  packed  or  canned  by 
bim  during  tbe  season,  and  to  pay  tbe  clerk  the 
further  license  money  of  $1  per  1.000  for  each 
1,000  bushels  packed  or  canned  by  htm  over 
andabovetbeestimateln  hisappltcatioo.  This 
report  must  be  forwarded  to  the  comptroller  of 
the  state,  who  Is  authorized  to  return  any 
overpayment,  in  case  be  is  satiafled  that  the 
total  number  of  btnhels  packed  by  said  person 
was  less  than  tbe  number  stated  in  his  applica- 
tioD.  This  section  further  provides  that  all 
moneys  thus  received  from  uid  licenses  shall 
be  paid  over  and  accounted  for  by  the  clerks  to 
the  comptroller  to  be  placed  'in  him  to  the 
credit  of  ths  oyster  fund,  as  proTlded  by  section 
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29  of  aaid  irticle.  Tbe  latter  aectioo  provides 
for  tbe  paTmcDt  of  nooeji  leodrcd  Inm 
dredgiog  Iiccdmi  and  otb»  sources  tbeicin 
Darned  into  tbe  treaaary,  to  be  "placed  to  tbe 
credit  of  a  fund  whicb  aball  be  called  'Tbe 
07Ster  Fuod,'  and  tbe  same  sball  be  kept 
ieparate  sod  distinct  from  c  her  funds  in  tbe 
irvanury.  and  sball  oalj  be  drawn  upon  for  tbe 
purpOM  of  malataiDiDtr  sofBcieat  and  propo^ 
police  regulations  for  tlsB  {votedlon  of  mh  iod 
OTSters  in  Bhrylaod  waters,  and  in  the  payment 
ol  tbe  officers  and  men  and  keying  in  remir 
and  supplying  the  necessary  means  of  satlinfr 
tbe  boats  aod  vessels  of  ibe state  flsbery  force." 
BectioQ  67  fixes  penalties  for  tbe  violation  of 
section  60,  and  autboriEea  any  person  to  pay 
tbe  sum  of  $800  per  aDDum  tar  a  license, 
without  being  required  to  report  tiM  number 
of  bushels  bandlcn  by  bim,  or  otberwiae  dis- 
pose the  operation  of  his  business. 

The  above  are  the  material  parts  of  tbe 
sections  of  this  law  directly  involved  in  this 
case.  A.n  examination  of  the  other  provisions 
of  this  article  will  show  that  tbe  It^islature  has 
Kqulred  tboae  engaged  in  catcUngand  taking 
oysters,  tor  sale,  oat  ctf  the  wtfosM  Maryland, 
with  rakes,  tongs,  scoops,  dredges,  and  other 
instruments,  to  takeout  licenses,  and  also  thosk 
CD  (raged  In  selling  oysters  on  commission.  It 
will  also  be  seen  that  great  care  has  been 
taken  to  require  peraoos  connected  with  the 
oyster  business  10  deal  Kdriy  with  tbe  slate,  and 
laige  outlaws  of  money  are  provided  for,  to  be 
paW  oat  of  the  tester  fuod.  for  the  purpose  of 
regulating,  preserving,  and  protecting  this  im- 

Ertant  and  valuable  industir  of  our  state, 
considering  this  question,  it  is  well  to  botr 
in  mind  that  tbe  oyster  beds  are  the  proper^ 
of  the  sUle  {MeOnadtf  v.  Virginia,  M  U.  8. 
891,  34  L.  ed.  248;  Bradnhav  v.  Lankford,  78 
Md.  481, 11  L  R  A.  SBSt).  and  that  the  legis- 
lature, representing  the  sovereigD  power  of 
the  state,  can  pass  laws  determining  bow 
oysters  can  betaken,  can  prdiibiL.them  from 
being  takenTat  all,  or  make  such  other  reason- 
able regulations  concerning  them  as  It  may 
deem  best  and  proper  for  the  interests  of  the 
state  at  large.  If  tbe  restricUona  imposed  upon 
those  eneaged  In  tbe  badness  of  taking  oysters 
be  withdrawn,  tbe  oyster  beds  might  be  de-, 
stroyed,  or  at  least  seriously  injured.  It  has 
therefore  been  deemed  proper  by  tbe  l^islature 
to  provide  a  "state  flsbery  force,"  at  urge  ex- 
pense, to  enforce  tbe  laws  passed  for  their 
preservation  and  protection.  If  tbe  Income 
from  licenses  granted  under  lawsexistioK  prior 
to  1894  provea  insufficient  to  meet  tbe  demands 
on  the  state,  the  legislature  had  the  tudoubted 
right  to  provide  for  tbe  deficiency,  provided, 
of  course,  it  kept  within  constitutional  bounds. 
If  there  he  a  class  of  persons  engaged  in 
business  in  this  state  who  are  largely  dependent 
upon  the  oysters  in  the  waters  of  this  state  for 
the  conduct  of  tbeir  baslDeii,  bat  who  bad 
heretofore  not  been  required  to  have  and  pay 
for  lioenses  for  the  privilege  of  engaging  In 
•acb  occupation,  we  can  see  no  just  or  equita- 
ble ground  to  restrain  the  legislature  from 
requiring  them  to  do  so,  unless  prohibited  1^ 
the  organic  law  at  this  state  or  of  Uie  United 
Btatea.  Such  legidatlon  on  this  particular 
avbjeet  mi^t  well  be  justified  on  tbe  ground 
that  tbe  static  as  owner  of  the  oyateti.  la 
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entitled  to  a  reasraable  and  Mr  eottpensation 
for  Ibeaft;  aad  ft  may  not  be  deemed  joat  a> 
wise  to  impose  all  toe  burdm  od  those  wba 
oftratimes  ondergo  great  bardsbip  and  suffer- 
fag  hi  catcbinj^  them,  and  therefore  thoee  en- 
gaged in  packing  and  canning  them  are  called 
upon  to  contribute  their  share  of  tbe  compen- 
aation.  If  the  stale  is  not  to  profit  fay  aalea  of 
itHprt^iertj,  ll  sboald  at  leaat  be  protected  from 
any  losa  In  earing  for  it,  and  all  those  engaged 
in  tbe  ojaber  budoeas  might  justly  be  raqaued 
to  omrtrlbute  their  portion  of  the  ooal  and 
expense  of  preserving  them.  When  we  re- 
member that  oysters  in  the  waters  of  tlie  state 
belong  to  It,  and  see,  from  an  examination  of 
the  article  of  the  Code  in  which  the  sections 
now  before  us  are  embraced,  tbe  great  expense 
incumd  Inr  tbe  state  in  fostering  and  encour- 
aging thia  industry,  and  preserving  the  oysters, 
and  that  all  the  revenue  derivMl  from  the 
licenses  objected  to  in  this  case  are  required  to 
be  placed  in  the  separate  fund  applicable  to 
those  purposes,  we  might  nerbaps  content  our- 
selves by  declaring  this  law  to  he  valid,  on  the 
ground  that  theae  lioenae  fees  are  Impond  for 
tbe  regulation  of  tbe  oyster  busine«,  witb 
which  oyster  packers  are  connected.  But  we 
are  now  dealing  with  a  statute  peaaed  by  the 
l^slature  tar  the  benefit  of  the  state,  and  we 
are  not  called  upon  to  draw  nice  distinctions 
between  tbe  power  to  license  for  rc^Utim. 
and  tbe  power  to  license  with  a  view  to  revenue 
ss  is  sometimes  required  In  oonstmlngdiarters 
of  municipal  corporations  for  tbe  purpose  of 
determining  whether  or  not  such  corporation 
bad  the  power  to  exact  certain  license  fees. 
The  cases  of  Vansant  v.  Harlem  8ttg$  Go.  ^ 
BaUimon,  60  Hd.  886,  and  Slate  v.  i&m,  72 
Md.608.  clledtiytheaiveUeeB,  are  of  tbe  latter 
kind. 

The  privilege  of  carrying  on  the  busineM  of 
packing  and  canning  oysiers  Is  made,  bj  this 
law,  to  depend  upontbetakingoutof  a  license, 
and  we  do  not  think  the  prov&oos  of  tbe  state 
constitution,  looking  to  equality  and  uniform- 
ity in  taxation,  are  thereby  violated.  It  is 
said  in  Tiedemaa's  Ltmiiatione  of  Police 
Poweifl  (page  38S)  that  'tbe  most  common 
objection  raued  to  the  enfMoement  of  a  license 
tax  la  that  it  offends  tbe  constitutional  provisioa 
whidi  requires  uniformity  of  uxation.  since 
the  determination  of  the  sum  that  shall  be  re- 
quired of  each  trade  or  occupation  must  nec- 
essarily, in  some  degree,  be  arbitrary,  and  the 
amount  demanded  more  or  lesfi  irregular.  But 
tbe  courts  have  generally  held  that  the  consti- 
tutional requirement  as  to  uniformity  of  taxa- 
tion had  no  referenoe  to  taxation  of  oocnpa> 
tion."  The  right  to  require  the  payment  ot 
license  fees  for  the  privilege  of  carrying  on 
businewof  different  kinds  has  been  recognized 
for  many  years  In  this  state,  and  the  license 
feea  requited  to  be  paid  have  been  fixed,  In  the 
discretion  of  the  legislature,  acowdlng  to  clr- 
cumstancea  and  tbe  character  of  tbe  busliMSs. 
Tske,  for  example,  the  lloensea  to  brokers. 
Exchange  and  insuranoe  broken  are  each  re- 
quired to  pav  $100  per  annum,  stock  and 
merchandise  brokers  $76,  and  real  estate  and 
bill  broken  $50.  per  annum.  Tboae  engaged 
in  tbe  sale  ot  ordioary  goods,  <diattels.  wares^ 
or  merchandise  are  reqaired  to  pay  aooonUng 
to  the  amount  of  atocx  at  tbe  pniwlpal  i 
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of  aal^  UtOB  TvyiDg  from  $12  to  $150  per 
annom.  ThofeaelHog  ipfrilnousor  fermented 
Uqnon  in  qnnittitfef  not  lew  than  a  plot  are 
required  to  inqt  from  $18  to  $lEfO  per  aDDum, 
vhile  ordinary  keepers  paj  from  $25  to  $450, 
according  to  the  rental  or  annual  value  of  the 
premises.  OlfaeriDslances  might  be  cited,  but 
these  serve  to  illuatrale  what  has  been  the  prac- 
tice in  thia  state,  aod  it  would  scarcely  be 
contended  that  licenses  cannot  be  required  of 
persons  engaging  in  aucb  occupations  as  tbose 
above  memlooe<r  Upon  what  principle,  then, 
is  the  license  fee  reaulred  ot  oyster  packers  il- 
legal? It  1b  argued  that  the  method  adopted 
is  novel.  If  that  be  admitted,  It  does  not  in 
validate  the  law,  but  it  does  not  materially 
differ  from  the  traders'  licenses,  so  far  as  the 
metbod  of  fixing  the  rate  is  concerned.  In  the 
latter  the  license  fee  is  graduated  according  to 
tbe  amount  of  stock  on  band  at  the  principal 
season  of  sale,  while  In  this  it  la  according  to 
thenumtterof  oysters  packed;  the  effort  ineacb 
case  being  to  require  payment  according  to  the 
amount  of  tbe  business  done  in  the  occupation 
taxed. 

We  do  not  agree  with  the  learned  counsel 
for  the  appellees  that  this  law  Imposes  a  tax 
OD  tbe  property  and  not  on  the  occupation. 
In  tbe  case  of  State  v.  Cfumierland  <£  P.  R.  Co., 
40  Md.  22,  relied  on  by  bim,  the  act  of  as- 
sembly In  question  prohibited  coal  mining 
companies  from  tranaportlng  any  coal  mined 
in  this  state  until  a  stale  tax  of  two  cents  per 
ton  on  s^  coal  was  paid.  It  was  Intonded  to 
be  in  lieu  of  all  other  state  taxes  to  be  paid  by 
tbose  companies,  and  expressly  provided  that 
the  comptroller  should  give  the  companies 
paying  the  taxes  discharges  from  state  taxes  on 
their  capital  stock.  It  t>eiDg  manifestly  and 
confessedly  a  ditect  lax  on  tbe  properly  In 
the  opinion  of  four  out  of  seven  judges  who 
sat  in  tbe  case,  they  held  the  law  to  be  In  vio- 
lation of  tbe  fifteenth  article  of  tbe  Bill  of 
Riflhts  of  this  slate.  The  other  three  judges 
dissi'iited.  on  the  ground  that  It  was  not  un- 
cons' itutional,  notwithstanding  the  Inuguage 
of  tbe  statute.  This  rase  differs  widely  from 
thai,  as  this  law  simply  provides  for  a  license 
tax  on  the  bii^iDess  or  occupation  of  those  en- 
gaged in  paclting  or  canning  oysterp,  aod  not 
Tor  a  taxon  property.  In  State  v.Philadflp/iia, 
W.  A  B.  B.Co  ,  46  Md.  861.  24  Am.  Rep.  511, 
this  court  held  that  a  lax  of  ooe  half  of  1  per 
centum  Upon  the  gross  receipts  of  railroad  com- 
panies was  not  a  direct  tai  upon  the  property 
of  ihe  companies,  within  tbe  meaoiog  of  the 
fifteenth  article  of  the  BID  of  Rigliis.  It  was 
such  a  tax  as  might  be  Iioposed  or  laid  "with  a 
particular  view  for  tbe  good  government  and 
benefit  of  thecommunily,"  andnotsucb  as  was 
prohibited  under  Ihe  prior  clause  of  this  ar- 
ticle. Although  that  case  differs  from  this, 
we  refer  to  it  as  reflecting  upon  ihe  character 
of  tax  the  clause  in  the  flfteentfa  article  of  the 
Bill  of  Rights  relied  on  refers  to.  as  con- 
strued by  this  court.  See  also  Rofir  v.  Orap, 
decided  at  last  October  term,  HO  Md.  274.  Itls 
true  that  the  burden  imposed  on  oyster  packers 
as  a  class  may  differ  from  that  on  other  occu- 
pations, but  thatis  for  tbe  sound  discretion  of 
the  le^slalure.  An  attorney  at  law  may  not 
pay  taxes  tm  ooe  dollar's  worth  of  property, 
and  be  is  not  now  required  to  pay  any  license 
88I1.R.A. 


tax  to  the  state  for  the  privilege  of  (wacticinf 
his  profession,  while  hla  neighbor.  If  a  mer- 
chant, not  only  pays  taxes  on  his  stock  of 
goods,  but  is  required  to  pay  a  license  tax 
bcrore  he  can  sell  one  dollar's  worth  of  goods,, 
yet  it  cannot  be  successfully  contended  that 
the  law  of  this  state  requiring  merchants  to 
pay  a  license  lax  is  unconstitutional.  The 
courts  must  leave  to  the  sound  discretion  of 
the  legislature,  which,  of  course,  should  be 
honesuy  exercised,  the  question  as  to  what 
occupations  shall  be  licensed,  what  rates  shall 
be' charged,  etc.,  so  long  as  the  laws  do  not 
manifestly  conflict  wit£  some  provision  of 
tbe  Consttlution  of  the  United  States  or  of  the 
state.  The  method  adopted  in  this  case  is 
probably  as  Just  as  could  be  established.  It 
is  regulated  by  the  amount  of  business  done, 
and  the  privilege  is  given  of  paying  the  sum 
of  1800  as  a  fixed  amount,  Icsteaa  of  being 
governed  by  tbe  number  of  bushels  packeiC 
If  the  legislature  had  arbitrarily  fixed  $800  as 
tbe  license  tax  to  be  paid  by  alloyster  packers, 
the  right  to  do  so  could  not  be  questioned. 
Why,  then,  could  it  not  adopt,  as  a  mislmum 
license  fee  $3S,  and  as  a  maximum  $800,  with 
a  sliding  scale  between  those  sums,  according 
to  the  amount  of  business  done?  This  tt 
practically  what  was  done. 

Again,  it  was  contended  on  the  part  of  the 
appellees  that  if  the  license  fee  is  to  he  re- 
garded as  a  mere  tax  on  the  business  of  tbe 
packer,  then  this  law  embraces  a  subject  di^ 
tinct  from  its  title  and  from  the  body  of  the 
Act.  Tbe  Act  of  IVdi.  as  has  already  beeo 
said,  repealed  and  re  enacted  article  72  of  the 
Code,  and  included  all  tbe  public  general 
laws  on  the  subject  of  oysters,  to  tbe  dale 
of  its  paasage.  It  adopted  various  regula 
tions  for  the  government  of  tbose  connected 
with  tbe  oyster  business,  and  In  doing  so 
provided  for  licenses  to  packers.  It  was 
therefore  not  only  unobjectionable,  but  very 
appropriate,  to  include  the  provisions  of  sec- 
tions m  and  67  in  this  article.  Ther  are  a 
part  of  tbe  system  adopted  by  the  legislature 
to  regulate,  protect,  aod  preserve  tbe  oysteis 
of  the  slate,  and  henoe  were  embraced  in  this 
article.  This  Is  not  without  precedent  in  this 
state,  la  article  23,  title  Corporationa,  we 
find  subdivisions  of  "losurauce  Companiea" 
and  "Insurance  Department,"  and  under  the 
latter  provision  is  made  for  licensing  agents  of 
foreign  insurance  companies,  who  are  required 
to  pay  9200  per  annum,  and  also  s  tax  of  H  per 
centum  on  tbe  premiums  collected,  received, 
or  secured  la  this  state,  or  from  residents  there- 
of, lo  addition  tosomeolher  feesnamed.  The 
state  has  a  large  revenue  from  that  source. 
Nor  do  we  see  any  objection  to  Ihe  provision 
of  the  law  requiring  the  license  fees  collected 
of  tbe  oyster  packers  to  be  paid  into  the  oyster 
fund.  Whether  tbe  money  goes  into  the  gen- 
eral treasury,  and  any  deficiency  In  the  oyster 
fund  is  made  up  by  the  state  out  of  the  general 
fund,  or  whether  It  be  paid  directly  Into  the 
oyster  fund,  can  make  no  posaible  difference 
to  tbe  packers.  They  are  really  benefited  by 
the  metbod  adopted  by  this  law.  as  tbe  money 
paid  by  them  is  required  to  be  used  for  pur* 
poses  connecied  wttb  tbe  oyster  business^  in 
which  they  are  directly  interested.  Iftbestata 
baa  the  right  10  impoeealicenaetax.aswehcrid 
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It  luM,  h  can  entaioly  delemiine  whatshall  be 
done  with  tbe  moD^  m  long  ta  do  unlawfol 
naefB  made  ofiL  BaTiDg considered  thevari- 
oufl  objections  urged  by  tbe  learned  couoset 
for  tbe  appelleea  to  tbis  law,  we  are  of  opinioD 
tbat,  treallDf  it  aa  a  tax  od  tbe  orcupalion  of 
tbeae  persona,  the  Hw  la  oot  obnuziouB  to  aoj 
of  tbe  proTMons  of  our  aiale  oonstitutioo,  and 
tberefore  moat  be  sustained,  onleaa  it  be  in 
omflict  with  tbe  Federal  GonsUtotioa.  which  we 
will  brieflr  refer  to. 

But  little  stress  was  laid  oo  this  ground  of 
defense  either  io  the  oral  arfnimeot  or  tbe 
brier  filed  by  the  appelleea.  We  do  not  see 
how  there  can  be  aoj  aerlooa  question  about 
tbe  TaliditT  of  tbis  law,  so  far  aa  affected  by 
tbe  CoDitltnlion  of  the  United  States.  The 
law  does  not  in  any  way  discrimiDate  in  favor 
of  the  citizens  of  this  state  against  the  citizens 
of  other  states  On  tbe  contrary,  it  only  ap- 
plies to  tboae  whose  places  of  busioesa  are  in 
this  state.  Not  do  we  think  It  can  be  said  tbat 
It  to  any  way  i^ulales  or  underiakes  to  reau- 
late  Interstate  commerce.  It  was  sogeeatedin 
argument  that,  as  tbe  law  applied  to  tboae  en- 
gaged in  packing  or  canning  oysters  for  sale 
or  traDspoitatioD,  the  latter  clause  made  the 
law  object  ionable.  Tbat  term  was  OTidenily 
used  to  exempt  thoee  who  packed  or  canned 
oystera  for  their  own  purposes,  but  not  for  sale 
or  transportation.  Of  coarse,  oyater  packera 
in  Ihia  state  may  sell  or  transport  all  their 
oyalera  wltbio  the  state,  or  they  may  sell  or 
transport  aome  of  them  beyond  the  atate.  Bat 


that  doea  not  prohlUt  the  state  twom  taxing 
I  them  for  the  prosecution  of  their  boaiueaa 
\  within  the  state.    It  was  said  aa  early  as  the 
'  case  of  Nathan  t.  Lavuiana,  49  U.  8.  8  ilow. 
:  80,  12  L.  ed.  9S5,  that  "no  one  can  claim  an 
exemption  from  a  general  tax  on  hia  business 
within  tbestateoD  the  ground  th^  the  products 
sold  may  be  used  la  commerce.   No  state  can 
tax  an  export  or  an  import  as  such,  except  un- 
der the  limitations  of  the  oonatltutlon.  Bui 
before  the  article  becomes  an  export,  or  after 
it  ceaaea  to  be  an  import,  by  being  mingled 
with  other  property  in  the  state,  it  is  a  subject 
of  taxation  by  the  stale.   A  cotton  broker  may 
be  required  to  pay  a  tax  upon  bis  buainesa,  or 
by  way  of  licenae.  although  be  may  buy  and 
'  aell  cotton  for foceicp  exportation."  Alibongfa 
.  it  fs  sometimes  difficult  to  draw  the  line  be- 
!  tween  what  Is  and  what  is  not  a  regulallon  of 
commerce  among  tbe  stales,  we  hare  been  re- 
ferred to  no  case,  and  know  of  none,  decided 
by  the  federal  courts,  i  bat  will  bring  this  caae 
witbin  any  of  those  classes  tbat  hare  been  held 
to  be  In  conflict  with  the  Constitution  of  tbs 
United  States.   Being  of  the  opfoira,  then, 
that  there  is  no  well  founded  conslituticmal 
objection  to  the  law  undercoasideration,  view- 
ing it  from  tbe  standpoint  of  either  tbe  federal 
or  state  mnslitution,  and  recognizing  tbe  right 
of  the  legislature  under  those  clrcumatances  to 
pass  it,  we  must  reverse  tbe  judgment  below, 
and  award  a  new  trial. 
Juigmmt  rveeFwd,  and  new  trial  awarded. 
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Elizabeth  B.  EDGECOMB,  Appt., 
t. 

Sarah  E.  BUCEHOUT.  Admx.,  etc.  of  Ecfc- 
ford  Webb,  Deceased,  Bupi. 
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t.  The  mere  flbct  of  a  eontenplated 
nsnrrlnyc  or  marriaaa  Itaelf  will  oot  as  matter 
of  law  Juatiry  tbe  disehanre  of  a  woman  who  la 
engaged  uador  a  contract  as  bousekeeDer  and  to 
render  iervloes  of  a  personal  nature  neceealtat< 
Inr  oonatant  attendaooe  upon  her  employer. 

The  tarns  **lunuekeeper'*  as  used  In  a 
complaint  to  reoovCT  for  aervtoes  is  oot  so  lim- 
ited In  meaning  as  toezoludeevMenoetbatthe 
•ervloes  include  work  as  seamstiess. 

8.  To  prore  the  waloe  of  serTlcen  as 
housekeeper  in  a  strHBh  establlsbment.  to- 
dudlQK  prraoDHl  atteotlanoe  on  tbe  emplojrer, 
wboe  no  situation  exactly  similar  oaa  be  sbown. 
tbe  eompensBtlOD  of  other  houaekeeperB,  wbo  do 
not  perform  nil  tbe  servloee  tbat  were  performed 
In  the  case  at  bar,  mar  t>e  sbown  aa  tbe  best  671- 
deooe  tbe  nature  of  tbe  oase  affords. 

4.  A  decision  of  the  general  term  re- 
▼eratng'  a  judgment  upon  exceptions 

Nora.~No  very  similar  oase  appears  to  bare 
been  deckled  on  tbe  questloD  Involved  In  tbe  above 
case.  See  as  to  dtoobRrse  of  emplov6  for  ref  usloff 
to  work  on  Sundar,  Tan  Winkle  v.  Satterfletd 
f  Ark.)  28  L.  B.  A.  8fi8,  sad  on  the  general  aufajectof 
dfaobarge,  see  noto  to  Ready  v.  Lonf  (UdJ  B  L.  B. 
A.7S0. 
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and  at  the  same  tine  afllnnlna  an  order  aepa- 
ratelr  appealed  whtoh  denied  a  motloo  fora  new 
trial,  can  be  reviewed  by  the  New  York  oourt  of 
appeals  only  upon  quesUona  of  law  aiWnr  upon 
the  exoepUooa.  and  not  in  reapeot  to  sutBoieney 
of  evldeooe  nor  exoeas  of  damages, 

auneU,  UHD 

APPEAL  by  plaintiff  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  Sec- 
ond Depnrtmenl,  reversing  a  judgment  of  ttie 
King's  County  Circuit  in  favor  of  plaintiff  in 
an  action  brought  to  recover  compensation  for 
personal  services  rendered  to  defendant's  intes- 
tate. Beveraed. 
Tbe  facta  are  alaied  in  the  opinion. 
Mr.  Daniel  B.  Thompson,  for  appel- 
lant: 

There  is  no  presumption  of  law  that  tba 
marriage  of  a  woman  incapacitates  her  from 
performtag  a  contract  previously  made,  to  act 
as  housekeeper,  and  the  question  aa  to  whether 
tbe  plaintiff  could  perform  her  coninct  wlih 
Mr.  Webb,  notwithstanding  ber  marriage, 
could  only  be  determined  as  an  inference  from 
tbe  surrounding  facts  and  circumstances,  and 
this  question  was  within  tbe  exclusive  province 
of  tbe  jury  and  it  was  pr(^ly  aubmitted  to 
the  Jury. 

Just^  r.  Lang,  68  N.  T.  8S8;  SUta 
J<Anm>n.  57  N.  Y.  678;  Hao^fofd  y.  Be»  Tork 
Cent.  A  H.  R.  R.  Co.  S8  N.  T.  664;  JTaHf  y. 
Parker,  111  N.Y.  268. 
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up  to  tfae  time  of  his  death,  for  which  abe  wu 
to  be  compenaated  aa  atated  In  the  complaint. 
Furauaot  to  th«  agreemeat.  the  plaiatiff  ihea 
entered  into  the  aeryioe  of  Hr.  Webb,  and  r«- 
maloed  in  his  Bervlce  between  eight  aod  nfoe 
veara.  She  proved  Ibe  character  of  the  aerr- 
icea  which  abe  rendered,  which  were  not  aloae 
those  pertaining  to  an  ordioaTy  housekeeper, 
but  Included  services  of  a  personal  nature, 
DPcessitflting  constant  attendatice  upon  Hr. 
Webb.  The;  included  also  the  purcfaaBe  of 
supplies  for  ibe  houae  and  table,  tbe  hirlDK  of 
Bcrvantt,  the  auperintendeDce  of  tbeir  worlc, 
paying  the  bills  of  .the  establishment,  attending 
to  tjie  sewing  and  mending,  and  doing  many 
other  serrices  which  were  stated  in  detail  bf 
tbe  plaintlfl  and  her  witnesses.  Some  time  in 
tbe  spring  or  early  summer  of  tfae  year  1889, 
the  plaintiff  left  tbe  service  of  Mr.  Webb,  un< 
der  circumstances  which  abe  stated  in  her  te^ 
timony.  They  were  lo  substance 'that  upon 
Informiug  Mr.  Webb  that  she  had  receiTed  an 
offer  of  marriage  from  her  present  husband, 
Mr.  Edfcecomb,  and  aakiog  bis  advice  as  to  her 
acceptance  of  it,  he  stated  that  he  had  do  ad- 
vice to  give,  and  became  quite  angrr.  Tbe 
conversation  was  continued  regardineiuhe  ques- 
tion of  her  ability  to  render  to  Mr.  Webb  tha 
services  which  she  had  theretofore  rendered  if 
she  married  Hr.  Edg^wmb;  aod  Hr.  Webb 
said  that  she  would  not  be  able  to  render  blm 
such  services,  that  her  husband  would  not  per^ 
mit  it.  and  tbat  be  would  not  have  any  mar- 
ried man  around  his  bouse.  Tbe  plaintiff  re- 
plied that  she  had  qwken  with  Mr.  Edgecomb 
In  regard  to  tbe  matter,  and  that  he  was  per- 
fectly willing  tbat  sbe  should  oonUoae  to  ren- 
der the  same  services  that  sbe  bad  before  ren- 
dered; and  that,  nnleas  be  were  wilNng  tbat  she 
should  do  so  sbe  would  not  marry  mm.  la 
addition,  she  said  she  would,  if  Mr.  Webb 
preferred  it,  take  a  house  with  her  husband, 
and  give  to  Mr.  Webb  tbe  best  rooms  In  It, 
and  render  to  bim  the  same  services  she  had 
heretofore  rendered  bim;  or.  If  be  cfaoee,  aba 
would  have  Mr.  Edgecomb  come  to  tbe  house^ 
and  she  would  continue  to  give  tbe  same  serv- 
Icea  to  Mr.  Webb  under  those  drcumstancea; 
or  she  would  have  Mr.  Edgecomb  remain 
where  be  was,  and  she  would  in  that  case  con- 
tinue to  render  the  services  until  Mr.  Webb 
died;  and  that,  during  the  little  ipooe  of  e 
wedding  tour  which  she  would  like  to  tek^ 
she  would  have  her  step-mother  come  and 
perform  the  same  services  for  Hr.  Webb  that 
the  plaintiff  had  been  performing.  The  testi- 
mony shows  tbat  it  was  not  an  alternative  de- 
manded on  the  part  of  the  plaintiff  that  tbe 
contract  should  be  modified  from  that  which 
was  origiasUy  mode.  Tbe  evidence  shows  e 
statement  on  her  part  of  her  wlllInguesB  to 
stand  by  the  contract  that  she  had  made,  aod 
a  statement  that  her  proposed  husband  was  en- 
tirely willing  that  she  should  do  so;  and  then 
she  offered  at  the  option  of  tbe  deceased  other 
propositions  in  relalion  to  taking  a  house,  etc., 
which  have  ]utt  been  staled.  The  result  of  It 
was  tbat  Hr.  WeU>  discharged  her,  aod  gave 
her-tbree  weeks  lo  which  to  leave  his  boaae. 
It  In  plain  aod  tbe  jury  have  found  tbat  the 
discharge  was  eiveo  by  Mr.  Webb  solely  for 
the  reason  that  be  refused  to  accept  tbe  aervicei 


Mr.  Lonls  O.  Van  Ooren,  with  Mr. 
Fr«d.  J.  Iiajie»et«r,  for  respondent: 

If  the  master  for  good  and  sufficient  cause 
discharge  the  servant  before  tbe  ezpiratlra  of 
tbe  term  of  service;  or  if  tbe  aervaot  without 
good  cense  quits  service  before  the  end  of  tbe 
term,  he  can  recover  notblug  for  tbe  part  of 
the  term  past,  nor  for  the  future. 

Turner  v.  Kovmnfiown,  100  N.  T.  119. 

The  relation  constituted  is  personal  to  both 
sides,  and  contemplates  no  substitution. 

Ztf<w  V.  Getmaa,  «  U  R  A.  728,  119  N.  T. 
100;  Kiaff  v.  St.  /oAn,  0  Bsm.  &  C.  896. 

For  any  such  conduct  in  fact  as  prevents  a 
mutual  agreement  from  being  carried  out  to 
the  reasonable  satisfaction  of  tbe  employer, 
the  person  employed  may  be  dismissed. 

1  Schouler,  Dom.  ReL  4th  ed.  §  482;  Stonejf 
T.  Farmen  Trann.  Co.  17  Hun,  679;  Bant- 
inodon  v.  (Baffin,  f»  N.  Y.  182. 

The  coorls  of  England  and  this  slate  have 
always  held  tbat  any  willful  disobedience  of 
the  router's  orders  Is  suffldeot  to  warrant  a 
dismissal  of  the  servant;  any  conduct  which 
renders  services  unpleasant  or  objectionable  or 
uosatififactory,  within  reason  and  good  sense, 
Is  sufficient  cause  for  dismissal. 

Spain  V  Amott,  3  Stark.  Bat*  Furnaae 
Ga.  T.  Qiatteoek,  88  Ala.  460,  60  Am.  Rep. 
74& 

Peekluua*     delivered  tbe  oploioo  of  the 

court: 

The  plsletiff  brouffbt  this  action  to  recover 
for  services  as  housekeeper,  which  sbe  alleged 
in  her  complaint  herein  she  bad  performed  for 
one  Eckfoiii  Webb  under  an  agreement  that 
she  should  perform  tbem  up  to  the  death  of 
Mr.  Webb,  be  agreeing  with  her  tbat  she 
should  be  compensated  for  such  services  by  a 

f provision  in  bis  will,  by  which  sbe  would  havea 
ife  estate  In  the  house  No.  78  Rush  street,  in 
the  city  of  Brooklyn,  |6,000incash,snd  |8.000 
in  value  of  railroad  bonds.  Tbe  plaintiff  al- 
leged tbe  performance  of  tbe  contract  on  her 
part,  the  death  of  tbe  other  party  to  tbe  agree- 
meot,  Mr.  Webb,  aod  his  failure  to  make  any 
proviaioD  for  ber  in  his  will.  It  was  also  alleged 
tbat  the  reasonable  compensation  for  the  serv- 
ices actually  performed  by  tbe  plaintiff  would 
be  tbe  sum  of  $18,000,  no  port  of  which  had 
been  paid  to  the  plaintiff;  and  she  demanded 
Judgment  therefor  against  his  adtninistratrlx, 
with  Interest  from  October  1, 1893,  the  date  of 
the  death  of  Mr.  Webb.  Tbe  defendant  put 
in  an  answer  denying  the  agreement,  alleging 
tbat  tbe  ptaintiff'baa  been  fully  paid  for  all 
services  rendered  bv  ber  to  tbe  deceased,  and 
also  aliegioB  that  the  plaintiff,  long  prior  to 
the  death  of  Hr.  Webb,  had  herself  terminated, 
canceled,  discharged,  and  abandoned  Uie  con- 
tracL  Other  defenses  were  set  up  In  tbe  an- 
swer, which  are  not  necessary  to  state.  It  ap- 
peared upon  the  trial  that  tbe  deceased,  Mr. 
Webb,  was  a  man  about  sixty  years  of  age, 
very  large  in  person,  and  somewhat  helpless  on 
that  account.  Some  lime  in  1881,  he  engaged 
tbe  plaintiff,  who  was  then  an  unmarried 
woman  of  about  forty  years  of  age,  to  become 
bia  honsekeener,  and  to  perform  such  otber 
services  as  might  be  required  of  ber  from  time 
to  time.   Tbe  agreement  was  tbat  tbe  plaioiiff , 

should  perform  auch  services  for  Hr.  Webb  i  of  plaintiff  as  a  married  wooian,  and  his  noti^ 
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flCfttloD  to  her  that  she  migbt  have  three  weeks 
In  which  to  leave  was  bued  aolely  upon  bis 
delermioatioa  to  refuse  at  all  events  die  serv- 
ices of  the  plainUff  as  a  married  woman.  He 
■ttited  that  be  would  not  have  a  married 
woman,  and  that  he  wanted  an  unmarried 
woman  to  perform  the  services  which  he  re- 
quired. The  plaiotifl  left  the  house  pursuaot 
to  the  QOtificatioQ  of  Mr.  Webb,  and  soon 
thereafter  was  married  to  Mr.  Edgecomb,  and 
the  two  left  for  Europa  They  were  gone 
several  years,  and  returned  a  short  time  prior 
to  Mr.  Webb's  death,  in  Oclober.  1898;  and 
loon  after  that  event  the  plaintiff  brought  Ibis 
action  to  recover  for  the  value  of  the  services 
performed  by  her  during  the  time  that  she  was 
In  hi3  employ. 

The  learned  Judge,  upon  the  trial,  submitted 
to  the  jury  the  questioa  as  to  what  the  terms 
ot  the  agreement  between  Mr.  Webb  and  the 
idaintifl  wera  If  tbey  found  tliat  the  agree- 
ment was  as  testified  to  on  the  part  of  the 
plaintiff,  the  second  question  submitted  to 
them  was  that  relallng  to  her  performsnce  of 
the  agreement  thus  proved.  He  stated  to  the 
jury  that  the  contention  on  the  part  of  tbe 
plaintiff  was  Uiat  she  bad  been  ready,  willing, 
and  able  at  all  times  to  continue  to  lerre  Mr. 
Webb,  and  tbat  tbe  relatiotu  between  them 
were  severed,  not  by  any  wrongful  act  on  ber 
part,  but  by  some  wrongful-  act  on  bis  part, 
and  she  claimed  that  his  discharge  of  her  was 
wrongful  in  the  sense  that  her  cootemplated 
marriage  did  not  constitute  any  just  ground  in 
and  of  itself  for,  ber  discbarge.  The  learned 
Judge  then  lald  to  tbe  Jury:  "If  the  effect  of 
tbe  marriage  of  the  plaintiff  with  Mr.  Edge- 
comb  was  such  as  to  render  It  practically  im- 
possible for  ber  to  continue  thereafter  to  ren- 
der the  services  as  houBekeeper  which  were 
contemplated  by  the  agreement  betfveen  her 
and  Mr.  Webb,  this  ccmtract  was  ended  by  ber 
act,  and,  at  thacontract  la  an  entirety,  she  lost 
all  right  to  recover  in  tbe  action.  .  .  .  She 
testified  that  the  huslnnd  was  entirely  willing 
to  allow  her  to  remain  there  just  as  she  bad  re- 
mained before,  to  allon  her  to  do  just  what 
she  bad  done  before,  to  perform  all  those  var- 
ious services  which  have  been  narrated  with  so 
much  detail  in  your  bearing  during  this  bial. 
and  you  are  asked  to  conclude,  therefore,  that 
there  was  no  necessary  obstacle  to  the  continu- 
ance of  tbat  relation  arising  out  of  the  new  re- 
lation which  she  was  about  to  form  and  did 
form  with  the  gentleman  who  became  her  hus- 
band. In  other  words,  you  are  told  that  this 
new  relation  was  not  incompatible  with  tbe 
oontinuation  of  tbe  old  one,  and  that  tbe  hus- 
band bad  no  claims  or  rights  as  to  bis  wife 
which  rendered  it  improper,  if  not  Impractica- 
ble, for  her  to  go  on  and  do  what  she  had  been 
doing  before.  ...  I  leave  It  to  you  as  a 
question  of  fact  to  determine  whether  or  not 
the  effect  of  tbe  marriage  was  to  render  it 
practically  lmpos<<ible  for  tbe  plaintiff  to  con- 
tinue to  render  tbe  same  services  as  she  bad 
rendered  before^  ...  If  you  shall  find  that 
tbe  effect  of  tbe  marriage  she  was  about  to 
oontract  took  it  out  of  her  power  to  perform 
the  contract,  tfaen  she  cannot  recover  at  all. 
If  such  was  not  the  effect  of  the  marriage,  and 
if  you  shall  find  that  it  was  practicable  for 
ber  to  go  on  and  do  Just  what  sbe  did  before, 
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and  that  Mr.  Edgecomb,  lier  husband,  was 
willing  that  she  should  go  on  and  do  just  as 
she  dm  before,  then  Mr.  Webb  was  not  in  a 
position  to  break  off  tbe  relations  till  some- 
thing actually  occurred  which  made  it  certain 
that  sbe  could  not  go  on.  Of  course,  be  wsa 
under  no  ohllgationa  to  make  any  chance  in 
bis  household  to  accommodate  the  husband. 
He  was  under  no  obligation  to  admit  him  there, 
either  as  the  spouse  of  this  lady  or  as  a  visitor 
for  any  purpose  whatever,  or  to  sacrifice  one 
moment  of  the  time  which  the  plaintiff  en- 
gaged should  be  devoted  to  him  In  order  that 
she  might  devote  it  to  ber  husband;  but  he  was 
not  justified  in  breaking  off  the  relation  if  it 
were  practicable  that  the  relation  should  con- 
tinue as  it  had  continued,  and  as  it  was  in- 
tended to  continue  by  the  contract,  if  she  did 
everything  to  render  such  a  result  possible." 
Several  written  questions  were  auraniited  to 
the  jury,  which  tbey  answered.  Tbey  found 
tbe  af^reement  as  testified  to  on  the  part  of  tbe 
plaintiff.  Tbey  found  that  Mr.  Webb  dismissed 
plaintiff  from  bis  service  because  she  became 
engaged  to  Mr.  Edgecomb.  They  found 
tbat  the  marriage  of  the  plaintiff  to  Mr.  Edge- 
comb did  not  make  it  practically  impoasitile 
for  ber  to  continue  to  perform  such  aervfcee  as 
she  had  agreed  to  perform  as  housekeeper  for 
Mr.  Webb,  and  that  the  plaintiff  did  not  vol- 
untarily leave  or  abandon  the  service  of  Mr. 
Webb  upon  entering  into  ber  marriage  enga^ 
ment;  also,  that  the  plaintiff  bad  not  been 
paid  for  such  services  as  sbe  rendered  to  Hr. 
Webb.  Tbey  also  found  that  tbe  fair  and  rea- 
sonable value  of  aucb  services  as  the  plaintiff 
rendered  to  Mr.  Webb  was  $85  per  month,  and 
they  found  a  general  verdict  for  Ibe  sum  of 
18,880.  The  defendant  appealed  to  the  gen- 
eral term  from  the  judgment  entered  upon  the 
verdict;  and  that  court  held  that  the  question 
respecting  tbe  right  of  the  deceased  to  dis- 
charge tbe  plaintiff  should  have  been  decMed 
as  a  question  of  law  by  the  trial  court:  and 
that,  as  matter  of  law,  the  marriage  of  tbe 
plaintiff  wrought  such  a  change  in  the  plain- 
tiff herself  as  to  disqualify  her  from  the  per- 
formance of  her  contract  with  Mr.  Webb;  and 
tbat  Mr.  Webb  was  justified  in  conslniing  her 
proposed  marriage  as  a  rescission  of  the  con- 
tract on  her  part,  and  discharging  her  for  that 
cause. 

Treating  tbe  question  as  one  of  law  simply, 
we  are  of  opinion  tbat  the  general  term  erred 
in  its  conclusion  as  above  staled.  We  agree 
that  the  services  contracted  for  In  Ibis  case 
were  those  entirely  of  a  personal  nature,  ad- 
mitting of  no  substitution  of  any  other  Individ- 
ual, either  as  moaier  or  servant.  Tbe  master 
selected  tbe  servant,  and  the  servant  chose  tbe 
roaster.  Submission  to  the  master's  will  la  ibe 
law  of  this  contract,  as  it  was  of  that  in  Asey 
V.  Geiman,  119  N.  T.  109-116,  8  L.  R.  A.  728. 
Of  course,  the  master's  will  must  be  lawful 
and  reasonable,  and  of  such  a  nature  must  be 
bis  orders,  and  a  breach  of  tbe  agreement  to 
render  such  services  as  were  Uiereln  provided 
for  and  intended  in  this  case  would  oe  ample 
Justification  to  the  master  for  the  discharge  of 
the  servant,  the  plaintiff  herein.  But  we  an- 
of  the  opinion  tbat  the  mere  fact  of  a  contem- 
plated marriage,  or  tbe  marriage  Itself,  would 
not,  as  matter  of  law,  render  tbe  plaintiff  la- 
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Dompetent  or  necessarflr  disqualifled  to  per- 
form the  serricefl  which  had  been  ooDtera- 
plaled  in  the  agreement  between  the  parties. 
The  general  term  Is  in  error  when  the  learned 
Judge,  speaking  for  it.  says  that  the  evidence 
showed  the  deceased  Ur.  Webb  had  contracted 
for  the  serrices  of  an  unmarried  woman.  He 
had  contracted  for  tbe  plaintiff's  services,  sod 
at  the  time  sbe  happened  to  be  uomarrled. 
But  there  was  nothing  in  the  naiure  of  those 
■ervices  which  rendered  it  legally  impossible 
for  tbe  plaintiff  to  perform  them  as  a  married 
woman,  or  which  necessarily  disqualified  her 
from  their  performance  uoon  her  marriage.  If 
her  biiabaDd  were  ratirely  willing  that  sbe 
should  perform  them,  and  that  sbe  should  re- 
main Id  the  house  of  Mr.  Webb  separated  from 
her  husband,  be  oonlinning  to  reside  where  he 
had  redded  up  to  that  time,  how  can  it  be  said 
as  matter  of  law  that  this  marriage  necessarily 
leodered  the  plainiiff  incompetent  to  perform 
her  agreement?  If,  after  the  marriage  bad 
taken  place,  the  deceased  had  found  that  the 
Services  of  tbe  plaintiff  were  not  beiog  ren- 
dered as  they  theretofore  had  been,  ou  account 
of  the  fact  that  she  had  a  husband  who  claimed 
any  poriionof  her  time  and  services,  or  who 
claimed  or  eodeavored  to  exercise  the  right  to 
be  in  the  house  of  the  deceased  at  ao^  time, 
then  there  would  have  been  justification  for 
tbe  discbarge  of  tbe  plalotltr  by  Mr.  Webb. 
But,  so  long  as  the  plaintiff  continued  in  the 
faithful  performance  of  the  agreement  which 
she  had  theretofore  entered  into  with  Mr. 
Webb,  tbe  fact  that  the  plaintiff  had  a  husband 
would,  under  the  circumstances,  be  wholly 
Immaterial,  provided,  of  course,  that  the  bus- 
band  claimed  no  right  to  and  did  not  in  fact 
come  to  tbe  house  of  tbe  deceased,  and  made 
no  claim  for  the  presence  or  service  of  the 
plaintiff  at  his  bouse  or  for  her  time.  It  is 
true  that  marriage  is  not  only  a  contract,  but 
an  institution,  as  said  by  the  learned  court  be- 
low, and  that  It  not  only  creates  rights  and 
mAes  obligaUona,  hut  that  ii  ooufers  a  status. 
Bui  so  long  as  the  husband  claims  no  rights 
■risiog  from  the  marriage  contract,  and  is,  on 
the  contrary,  entirely  williug  that  the  wife 
■ball  continue  as  theretofore  In  the  full  per- 
formance, separated  and  apart  from  her  hus- 
band, of  her  ob1if;ations  to  another,  it  cannot 
be  said  that  the  wife  necessarily  aud  simply  by 
virtue  of  the  marrls^  disables  or  disqualifies 
herself  from  performing  her  earlier  agreement, 
ftDd  that  as  long  as  ahedoee  perform  fi  in  every 
respect  as  fully  and  completely  as  sbe  ever  diu, 
and  tbe  husband  claims  and  exercises  no  rights 
whatever  over  her  or  in  regard  to  her  other  ob 
ligations  or  duties,  tbe  party  with  whom  such 
earlier  contract  has  been  made  has  no  right  to 
treat  it  as  rescinded  on  the  sole  ground  of  tbe 
marriage.  It  was  Dot  error,  therefore,  of  which 
tbe  defendant  can  complain,  that  the  trial 
judge  left  it  to  the  Jury  to  say  whether  the 
fact  of  Uie  marriage  of  the  plaintiff  afforded 
cround  for  her  discharge  by  tbe  deceased,  for 
ft  left  Uie  defendant,  bis  administratrix,  a 
chance  for  snocess  which  was  not  open  to  her 
If  the  questioD  were  to  be  decided  as  one  of 
law.  The  single  fact  of  the  marriage,  wbeo 
considered  wltL  reference  to  tbe  other  facts, 
did  not  furnish  such  groand. 

As  tbe  general  term  reversed  the  judgment, 
t8  L.B.  A. 


and  granted  a  new  trial,  and  the  plaintiff  baa 
appealed  from  such  order,  and  (riven  the  usual 
stipulation  that,  in  case  of  its  affirmance,  judg- 
ment absolute  shall  go  against  her,  the  defenu- 
ant  urges  that,  even  if  the  general  term  were 
io  error  on  tbe  ground  above  stated  in  grant- 
ing the  new  trial,  yet  still  the  order  can  b« 
maintained  on  tbe  ground  of  tbe  error  of  the 
trial  Judge  in  the  admission  of  certain  testi^ 
mony  which  will  now  be  considered.  The  de- 
fendant alleges  that  the  trial  court  erred  in  al- 
lowing  the  wltoeas  Mrs.  Mann  to  testify  to  the 
value  of  tbe  services  of  a  housekeeper.  The 
witness  testified  sbe  bad  been  in  the  habit  of 
hiring  household  servanta  for  many  years  in 
tbe  city  of  New  York.  She  had  been  tbe  pro- 
prietress of  several  ttoardlng  bouses  of  tbe 
highest  cIhss.  where  very  rich  people,  aa  sbe 
said,  were  accustomed  tn  board,  and  where 
everything  had  been  conducted,  aa  she  de- 
scribed it,  "in  first-class  style."  Sbe  had  during 
that  time  hired  many  housekeepers,  and  paid 
Uiem  wages  for  their  services,  and  she  testlBed 
that  their  servicea  were  fairly  worth  the 
amounts  she  bad  paid  to  them.  She  also  said 
that  housekeepers  io  her  employ  never  did  any 
sewing,  never  did  any  purchasing,  never  did 
any  paying  of  bills,  never  did  any  hiring  or 
dischargiig  of  servants.  It  bad  been  proved 
that  such  services  had  t>eeD  performed  by  the 
plaintiff  for  Mr.  Webb.  Ttte  witness  gave  her 
opinion  of  the  value  of  tbe  plaintltTs  sewing, 
not  Includiug  her  sewing  as  a  seamstress;  and 
sbe  also  testified  that  sbe  bad  seen  the  plaintiff 
at  various  times  doing  sewing  of  all  binds, 
making  sheets  and  pillow  cases,  mending  cloth- 
ing of  tlie  deceased,  and  doing  other  things  of 
that  nature;  and  sbe  testified  that  such  aervi- 
ces,  assuming  tbey  were  in  each  month  of 
about  the  same  proportion  as  they  had  been 
when  noticed  by  the  witness,  were  worth  $20 
per  month.  The  defendant  objected  to  all  this 
evidence  in  due  time,  on  the  ground  that  it  was 
iDcompeteot  and  immaterial,  and  also  on  tbe 
ground  that  the  witnesa  was  not  shown  to  be  an 
expert,  and  that  tbe  value  of  tbe  services  of  the 
class  of  housekeepers  engaged  by  the  witness  for 
work  in  such  establishments  sa  sbe  conducted 
furnished  no  standard  for  measuring  the  value 
of  the  services  of  the  plaintiff  to  the  deceased 
Mr.  Webb.  It  had  appeared  io  evidence  that 
Mr.  Webb  was  a  man  of  considerable  means; 
that  his  establishment  was  conducted  on  quite 
a  lavish  scale  of  expenditares;  that  bis  table 
was  of  the  best,  furnlsbed  with  wines,  and 
tbe  best  and  earliest  that  the  market  afforded 
in  tbe  way  of  game,  vegetables,  fruit,  and 
other  things;  that  he  kept  carriages  and  horses, 
and  lived,  in  fine,  as  a  man  of  quite  large 
means.  Ii  was  also  objected  tbti  the  services 
of  the  plaintiff  as  a  seamstress  were  outside  of 
and  beyond  that  which  was  alleged  In  tbe  com- 
plaint, which  merely  set  forth  tbe«mpIoymeot 
of  the  plaintiff  as  a  housekeeper,  and  that  that 
was  exclusive  of  any  services  of  the  nature  of 
those  of  a  seamstress,  and  therefore  evidence 
of  tbe  value  of  such  services  was  incompetent. 
We  are  of  opinion  that  these  objections  should 
not  be  sustained.  The  term  "housekeeper* 
does  not  admit  of  any  clear,  accurate,  ana  ar- 
bitrary limitation  as  to  tbe  cbaract^  of  the 
services  which  are  embraced  within  tbe  duties 
of  such  a  person.  Those  duties  are  not  wrj 
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itrictly  defined  by  mich  an  ezpiessfoo.  Geo- 
erally  speaking,  we  know  that  it  bat  refer- 
ence to  services  performed  in  the  taking  care 
of  a  house  In  connection  wilh  the  iamatPB  re- 
sitliog  therein,  but  exactly  what  special  and 
particular  duttei  are  to  bie  rpgsrded  as  em- 
braced within  the  term  must  almost  always  be 
decided  by  the  duties  which  are  actually  per 
forniMl  under  the  agreement  as  made.  In  this 
case  the  character  of  the  duties  was  specific- 
ally detailed  by  the  plaintiff  and  by  various 
witnesses,  all  of  whom  went  at  quite  great 
length  into  a  description  of  the  same;  and  it 
is  seen  that  the  term  "housekeeper"  in  fact  em 
braced  dniies  not  limited  by  the  mere  control 
and  taking  care  of  the  house  itself.  Probably 
it  T^ould  be  impossible  to  show  the  value  of 
such  services  by  any  individual  who  had  her- 
self performed  precisely  the  same  kind  of  serv- 
ices for  another  individual  situated  exactly  as 
was  the  deceased,  and  in  substantially  the  same 
neighborhood.  Obviously,  all  that  the  plain- 
tiff could  do  In  order  to  show  the  value  of  her 
services  was  to  call  those  people  wbo  had  been 
engaged  in  the  hiring  of  {ndivlduals  to  do  the 
same  class  of  services  In  some  respects,  al- 
though not  to  the  same  extent  or  precisely 
of  the  same  character  as  those  which  were  per- 
formed by  tbe  plaintiff.  For  this  purpose  she 
called  Mrs.  Hann,  who  bad  been  In  the  habit 
of  hiring  housekeepers  to  do  such  work  aa  she 
described  when  on  the  stand,  and  not  one  of 
them  had  been  hired  to  do  all  the  services 
which  bad  been  performed  by  the  plaintiff.  It 
was  competent  to  show  that  the  housekeepers 
ttau  employed  were  paid  a  certain  sum  per 
month,  and  that  tbeir  services  were  fairly  worth 
the  amount  which  was  paid  to  them.  The  same 
mMbesaid  with  regardtothevalueof  tbe  plain- 
tiff^ services  as  seamstress.  Mrs.  Mann  knew 
the  value  of  tbe  services  of  such  an  Individual 
engaged  in  substanilully  the  same  neixlibor- 
bood,  and  doing  exclnsivf^ly  that  kind  of 
work;  but,  as  the  plaintiff  did  not  confine 
herself  exclusively  to  those  duties,  she  did  not 
earn  as  mucb  in  that  capacity  alone  as  did  the 
hired  seamstress,  who  devoted  tbe  whole  of  ber 
time  to  that  work.  Tbe  witness  assumed  a 
certain  proportionate  time  that  tbe  plaintiff 
gave  to  her  work  as  a  seamstress,  and  gave  as 
her  opinion  an  amount  which,  as  she  thought, 
would  be  tbe  fair  value  of  tbe  services  thus 
performed.  lo  this  we  see  no  error.  It  was, 
as  we  bave  snld,  the  best  that  tbe  situation  per- 
mitted plaintiff  to  do. — in  other  words,  the  best 
evidence  that  the  nature  of  the  case  afforded; 
and  therefore  it  was  not  incompetent,  because 
it  left  tbe  value  of  plaintiff's  services  as  actu- 
ally rendered  H>mewhaP  indefinite  and  vague. 

The  defeodant  urges  another  ground  for 
the  aflBrmance  of  this  order  based  upon  the 
practice  followed  hereto.  It  seems  that  the 
order  as  first  made  bv  the  general  term  was 
one  tfmply  reversing  toe  Judgment  and  grant- 
ing anew  trial.  The  action  had  been  tried  be- 
fore a  Jury,  and,  upon  tbe  coming  In  of  the 
verdict,  a  motion  bad  been  made  to  set  it  aside, 
and  for  a  new  trial  on  the  minutes  of  the  Judge. 
That  motion  was  denied,  and  an  appfi4  by 
defendant  was  taken  from  the  order  denying 
it,  as  well  as  from  the  Judgment  entered  upon 
the  verdict  of  the  jury.  Bubsequent  to  the  re- 
versal of  the  judgment,  ud  upon  affidavits  of 
98  L.  a  A. 
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plaintiffs  attorney,  and  upon  an  order  to  show 
cause,  tbe  order  ot  tbe  general  term  was,  upon 
motion  of  tbe  plaintifF,  amended  in  such  a 
way  that  the  general  term  reversed  the  Judg- 
ment upon  the  exceptions  alone;  and  it  alw 
ordered  tbnt  tbe  order  of  the  trial  conrt  deny- 
ing defendant's  motion  for  a  new  trial  abould 
be,  and  It  thereby  was,  a£Srmed  upon  the  farts. 
The  defendant's  counsel  now  contends,  as  we 
understand  bim,  that  tbe  questions  reviewed 
by  the  general  term,  and  ansing  upon  the  ap- 
peal from  the  order  denying  defendant's  mo- 
tion for  a  new  trial  on  tbe  ground  that  the 
verdict  was  against  the  evideuce  and  for  ex- 
cessive damaees,  should  be  regarded  as  before 
this  court.  We  are  not  authorized  to  exercise 
such  jurisdiction.  If  the  order  of  the  general 
term  had  stood  as  it  was  originally  made,  and 
an  appeal  had  been  taken  to  thu  court,  we 
should  bave  bad  to  dismiss  tbe  appeal  or  affirm 
the  order  with  costs,  because  it  would  not  have 
appeared  under  such  circumstances  that  the  re- 
;  verssl  of  tbe  judgment  bv  the  general  term  wu 
founded  on  queaiions  of  law  only.  The  gen- 
eral term  knew  what  grounds  it  took  In  revers- 
ing the  Judgment  and  granting  a  new  trial; 
and  upoD  application  to  It  by  tbe  plaintiff, 
after  notfcs  to  tbe  defendant,  it  deliberately 
amended  its  formerorder,  and  showed  that  it 
had  passed  upon  tbe  facts  and  affirmed  Uie 
order  denying  tbe  motion  fora  new  trial,  and 
that  it  reversed  tbe  Judgment  upon  except  ions, 
or.  In  other  words,  upon  questions  of  law  only, 
the  facts  having  been  passed  upon  unfavorably 
to  tbe  defendant.  In  this  case,  as  in  others, 
we  can  only  review  tbe  questions  of  Isw  aris- 
ing upon  tbe  exceptions.  Harri§  v.  Burdett, 
78  N.  T.  186, 188;  SnebUy  T.  Omner,  78  N.  T. 
818;  KsnnieuffT.  Pbrmahe,  108  S.  Y.  «-iO: 
Miekee  v.  Walter  A.  Wood,  Mowing  A  leaping 
Maeh.  Co.  144  N.  Y.  618. 

We  think  the  trial  iudge  committed  no  error 
prejudicial  to  defendant,  and  that  tfte  order  ef 
the  general  term  reversing  the  judgment  ani 
granting  a  new  trial  muet  he  nterted,  and  the 
judgment  u|>oo  the  verdict  afflrmed,  with  cosii. 

All  concur. 


B$  WllHam  H.  SMITH  «f  oL 
a«N.T.88u) 

1.  Authority  to  qii«x«atlAe  peraoas 
wbo  ref^in  to  be  ▼aeciu.ted  but  wbo  an 
not  Infected  wltb  and  are  not  shown  to  bave  beea 
exposed  to  small-pox  Is  not  given  by  (he  An  of 
1800;  cbap.  m.  •  li.  autborlslnff  tbe  isolattoa  of 
all  persons  and  tbtnfrs  Infected  wllb  or  exposed 
to  a  oonUglouB  disease  and  to  "provide  tborouirh 
and  safe  vacolnatlon  for  all  penooa  In  need  of 
ttie  same." 

S.  The  mwe  Iket  that  »  poven  to  eu^ 
rjU^  on  >  genwl  ejnuuiB  ImrtweM 

a  district  lo  wtaiob  many  casea  ot  small-poz  bars 
oxlsted  does  not  show  tbat  be  has  been  exposed 
to  that  diseam  so  aa  to  Justtfr  bis  detention  la 
quarantlDd  until  be  consents  to  be  vaodnated. 

NOTK.— For  prior  aiitboritim  on  compulsory  wr 
otoatlon.  see  note  to  Duffleld  T.WilUamaport  School 
DlsU  (Pa.)  iS  L.  B.  A.  16& 

For  quaraotlae  regulations  by  lisaRb  antboc^ 
ties,  see  not*  to  Hunt  v.  Warner  (lllch.) »  L.  B.  A. 
484. 
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APPEiiL  by  petltiooen  from  an  order  of  tbe 
OeDeral  Term  of  tbe  Bupreme  Court, 
Second  Department,  reversing  an  order  of  a 
Special  Term  for  Kings  County"  discharging 
petitioDeis  from  tbe  coAody  of  tbe  health  com- 
miasioiMr  oi  of  Brooklyn.  Bnmed. 

Statement  by  Ori^,  J.r 
y^'-JChe  relators  alleged  fn  tbeir  petition  that 
/  tbey  vere  imprisooed,  or  restrained  of  tbelr 
\  liberty,  at  their  bouse  io  tbe  city  of  Brooklyn, 
not  by  virtue  of  any  judgment  or  process  issu- 
'  ing  from  any  coar^  out  upon  tbe  order  and 
'.  dtrectloQ  of  tbe  respondent,  tbe  commtssioDer 
\  of  health  of  tbe  cfty  of  Brooklyn.   Tbey  al- 
l  leered  aa  the  caase  for  thdt  impriaonmeDt, 
I  -which  vai  effected  by  a  detail  of  policemen  to 
I  watch  tbe  premises,  that  they  had  refused  to 
permit  ibemaelves  to  be  vaccinated.  They  also 
alleged  that  they  had  been  exposed  to  no  con- 
tagion and  were  not  afflicted  with  any  disease, 
contagions  or  otherwise.   In  tbe  return  made 
'  by  tbe  commissioner  of  heaUb  to  tbe  writ  of 
\  habeas  corpus  issuing  npon  tbe  relators' peti- 
tion, it  is  stated  that  the  relators  were  placed 
:  under  quarantine  by  bis  orders  and  by  virtue 
'  of  tbe  authority  vested  by  law  in  him  to  take 
j  such  precautions  as  are  necessary  for  the  pro- 
'  tection  of  tbe  public  health  against  small-poz; 
'  that  tbe  leUtors  were  retained  in  Quarantine  by 
I  reaion  of  their  refusal  to  permit  tbemselves  to 
be  vaccinated;  that  for  several  months  previ- 
'  ously  smatl-poz  had  been  present  to  an  alarm- 
'  ing  extent  in  tbe  city  of  Brooklyn  and  had 
■  been  epidemic  in  that  city,  and  that  tbe  utmost 
precaution  and  most   thorough  preventive 
measures  were  necessary  in  order  to  prevent 
iJhe  spread  of  the  disease  beyond  controL  It 
u  then  alle^  In  tbe  return  as  a  well  estab- 
liabed  scientific  fact,  that  vaccination  Is  a  pre- 
ventive of  that  disease.   The  beaUb  commis- 
sioner then  proceeds  to  state  as  follows:  "That, 
as  I  was  informed  and  believed,  before  order- 
ing the  quarantine  to  be  placed  upon  the  said 
premises  and  that  said  persons  t>e  detained 
therein,  the  said  William  H.  Smith  (one  of  the 
relators)  is  tbe  proprietor  of  an  express  deliv- 
enr  business,  and  that  tbe  said  Cammlogs  (the 
other  relator)  is  employed  hv  him  in  said  bus! 
ness,  and  that  tbey  are  bota  actively  engaged 
in  the  prosecution  thereof  in  the  cities  of  New 
York  and  Brooklyn  and  especially  in  Oreen- 

S}tnt  and  the  eastern  district  of  ssld  city  of 
rooklyn,  which  latter  has  been  one  of  tbe 
worat  infected  centers  of  said  cfty.  That  s^d 
buaiaesa  b  of  a  general  nature,  and  may  in- 
clude tbe  carrying  of  trunkf),  bedding,  furni- 
ture, and  numerous  other  articles  which  may 
come  from  infected  centers  and  be  infected 
with  the  germs  of  small  pox ;  and  it  became  at 
onoe  apparent  to  me  that  the  said  Smith  and 
Oummings  were  nnusually  exposed  to  such 
contagion,  and  that  they  might  be  seized  tbere- 
wttb  and  by  communication  with  others  spread 
the  same;  and  tbat  it  was,  therefore,  of  special 
importance  that  they  should  be  vaccinated  at 
once."  The  return  then  goes  on  to  state  that 
a  quarantine  was  ordered  to  be  placed  upon 
tbe  premises  and  tbe  persons  ooniaioed  there- 
in, notll  they  consented  to  be  vaccinated,  and 
that  aocfa  mennzes  were  taken  in  «der  to  pro- 
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tect  the  dtlcens  of  BrooUvn,  In  tbe  belief  that 
if  tbe  said  Smith  and  cnmmings  were  per- 
mitted to  continue  In  their  said  bostoess  wiQi- 
out  being  so  vaccinated  tbey  might  be  the 
means  of  most  serious  fatal  consequences  to 
other  ciiizena.  The  return  alleges  that  ther^ 
bad  been  at  least  twenty-eight  cases  of  small- 
pox in  and  about  the  17tb  ward  of  tbe  city  and 
that  a  proclamation  of  great  and  imminent 
peril  had  been  made  by  the  mayor  and  the 
president  of  tbe  medical  society  of  the  county 
of  Kings.  The  proclamation,  to  which  refer- 
ence is.made  in  the  return,  is  annexed  and  re- 
refers  (o  tbe  measures  and  acts  declared  to  be 
neceasaiy  by  the  commissioner  of  health  and 
approves  of  them,  and  declares  tliat  the  peril 
from  an  impending  epidemic  of  small-poz  shall 
be  deemed  to  exist,  etc  The  acts  and  meas- 
ures,  which  tbst  declaration  approves,  are 
stated  over  the  si<rnature  of  tbe  commissioner 
of  health,  who  declares  them  neceflsary  to  be 
taken  for  the  preservation  of  the  public  health 
from  the  impending  pestilence  of  small-poXt_ 
Tbey  are  stated  to  be,  "First:  Tb(»ougb  and 
sufficient  Tscdnalion  ot  every  citizen,  who  has 
not  been  successfttlly  vaccinated  within  such 
period  of  time  as,  in  the  judgment  of  tbe  com- 
missioner of  health,  renders  such  person  im- 
mune, should  be  procured:  Second:  Wbere- 
ever  any  person  in  said  diy  shall  refuse  to  be 
vaccinated,  such  person  shall  be  Immediately 
quarantined  and  detained  in  quarantine  unul 
be  consents  to  such  vaccinatfra."  The  rela- 
tors demurred  to  tbe  return,  and,  after  a  hear^ 
log,  were  discharged  from  tbe  commissioner's 
custody.  They  appealed  to  this  court  from  an 
order  of  the  eeoenu  term,  which  reversed  tbe 
order,  etc.,  duchargiDg  uem. 

Mr.  Charles  t,  Pattanon.  for  appel- 

lante: 

The  constitutional  right  of  the  dtlzen  Is  In- 
violable, except  where  U  must  give  wny  to  an 
overruling  public  necessity,  and  hence  tbe 
power  of  the  commissioner  is  not  absolute.  It 
depends  upon  the  existence  of  the  overpower- 
ing necessity  and  extends  only  to  such  action 
as  is  approfmate  to  meet  the  emergency. 

And  under  the  statutes  applicable  to  this 
case  tbe  questions  whether  the  overruling 
necessity  exists,  and  whether  the  remedy  u 
sppropriate,  are  judicial  ones  to  be  passed 
upon  by  tbe  courts  whenever  a  dtlzen  clial- 
leoges  the  right  of  the  commissioner  to  Inter 
fere  with  bis  person  or  property. 

Pec^  V.  tonka*  Board  of  Betdth.  140  N. 
T.  1,  d8  L.  R  A.  481;  Toung  t.  FJouer,  8 
Misc.  84. 

The  commands  of  tbe  health  commission 
must  be  reasonable  and  cannot  be  above  tbe 
coostitutioD.  Even  the  legislature  from  which 
he  derives  his  power  cannot  go  beyond  that  In- 
stmment. 

People  T.  OilUon.  109  N.  T.  880;  People  v. 
Marx.  W  N.  T.  877, 68  Am.  Sep.  84;  Be  Jacobt, 
198  N.  Y.  107.  SO  Am.  Repw  6M. 

Before  a  man's  liberty  or  ]Koper^  can  be 
taken,  be  must  bave  a  right  to  benesid  before 
some  tribunal. 

Stuart  T.  BOkmf,  74  K.  Y.  188,  80  Am. 
Rep.  289. 

Mr.  Aloxander  H.  VaaOott.  for  re- 
spondent; 
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The  proTisloD*  of  ,tbe  charter  of  Brooklyo 
make  the  commissioDer  of  health,  the  mayor, 
and  the  preaideat  of  the  medical  society  of 
KlDffs  couoty  the  Judges  of  the  exfatence  of 
great  aod  tromlnent  peril  to  the  public  health 
of  the  city  by  reaaoD  of  ImpendlDg  peatlleoce. 

When  they.  In  good  faith,  exercised  thts 
Judgment,  aod  Id  form  and  maooer  as  pre- 
■cribed  by  the  statute  declared  the  existence  of 
such  peril,  their  determination  was  final  and 
conclusive  of  the  fact. 

Laws  1888,  chap.  5B8,  title  12,  %  6;  Barri- 
ton  T.  Baltimore,  1  0111, 864;  Broun  Purdy, 
82  Jonea  &  S.  109. 

The  law  presumes  public  ofBcfali  to  have 
acted  fn  good  fnith  and  according  to  law  Id 
the  absence  of  proof  to  the  contrary. 

Wood  V.  Morehouae,  45  N.  T.  8tiS;  Pe&pU  t. 
Tonkert  Board  of  Health,  28  L.  R.  A.  481. 140 
N.  Y.  1. 

The  legislature  had  the  power  to  confer  the 
authority  and  impose  the  duties  oonferred  and 
imposed  by  these  acts. 

Kerrigan  t.  Force,  68  N.  Y.  881;  Be  iWfW 
Tor*  Elet.  R.  Co.  70  N.  Y.  827;  Be  Gilbert 
Elet.  B.  tkf$  Petition,  Id.  861;  People  v.  Durt- 
ton,  7  L.  R.  A.  716,  119  N.  Y.  569. 

From  the  earliest  orgaoizatioa  of  the  gOT- 
eromeot,  the  absolute  coDtr<doTer  persons  and 
property,  so  far  as  the  public  health  was  con- 
cerned, was  Tested  in  boards  and  officers  who 
exercised  a  summary  Jurisdiction  over  the  sub- 
ject, and  who  were  not  boimd  to  wait  the  Blow 
course  of  the  law,  and  juries  had  never  been 
used  in  this  class  of  cases. 

Metropolitan  Board  of  Health  v.  Heitier.  87 
N.  Y.  661 :  Health  Department  of  New  York  v. 
Knoli,  70  N.  Y.  580;  Bannibal  A  St.  J.  R.  O. 
T.  Hu»en.  95  V.  8.  466.  24  L.  ed.  527;  Laafon 
T.  Steele.  7  L.  R  A.  184.  119  N.  Y.  226;  Afor- 
gan't  L.  tt  T.  B.  di  S.  8.  Co.  t.  Louimana 
Board  of  Health.  118  XT.  8.  455,  80  L.  ed.  287. 

Tbe  power  of  the  officers  "intrusted  with 
the  execution  of  this  important  public  func- 
tion" is  always  held  to  be  commensurate  with 
tbe  degree  or  thepublic  danger. 

2  Hamilton's  Works,  ed.  1861.  S  464;  People 
V.  Toynbee,  2  Park.  Crim.  Bep.  490,  20  Barb. 
168. 

Infections  and  contagious  diseases  have  been 
from  the  earliest  times  most  zealously  guarded 
against. 

The  restraint  of  personal  action  is  Justified 
wb«i  it  manirestly  tends  to  the  protection  of 
the  health  and  comfort  of  the  community,  and 
no  constitutional  guaranty  is  then  violated. 

People  Y.  Warden  of  Oily  Prison.  37  L.  R.  A. 
718.  144  N.  Y.  52fl;  P^pU  v.  Ewer.  25  L.  R. 
A.  794,  141  N.  Y.  129;  Minneapolit,  8t.  P.  d 
8.  S.  B.  Co.  v.  mner.  67  Fed.  Rep.  276. 

Tbe  detention  of  persons  who  may  have 
been  subject  to  contagioua  diseases  is  a  part  of 
the  quarantine  system  to  the  same  extent  as 
tbe  isolation  of  those  actually  tU  with  such 
diseases. 

Toung  v.  Flower,  8  Misc.  84;  Beguine  t. 
Bchultz,  81  How.  Pr.  898. 
There  is  a  fundamental  difference  between 

Cdlclal  proceedings  and  non- judicial  proceed- 
gs  with  reference  to  what  raustitutes  **due 

{irocess  of  law."  As  was  stiid  by  Hunt,  Ch,  J., 
Q  the  Heitter  Gate,  87  N.  Y.  661,  above quotetl. 
health  officers  intrusted  with  the  important 
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function  of  executing  tbe  laws  oiacted  for  the 
protection  of  the  public  bialth  "were  always 
empowered  to  act  In  a  summarr  manner." 

Bl.  Com.  bk.  4.  chap.  18  (16th  ed.  18S5),  p. 
161,  and  not^  by  Coleridge;  Murray  t.  Bei^n 
Land  A  Imp.  68  U.  8.  1»  How.  13  L. 
ed.  872. 

The  statutes  in  question  were  vithfo  the 
power  of  the  legislature  to  enacL 

PeovU  T.  Keeter.  69  N.  Y.  468,  52  Am.  Rep. 
49;  Happy  v.  Moi^er,  48  N.  Y.  818;  Hendenotk 
T.  Wifkham,  92  U.  8.  260,  28  L.  ed.  543. 

The  commissioner  offered  relators  vmccina- 
tioD  by  bis  duly  appointed  vaccinators,  or  ibe 
opporlunily  to  be  vacctaated  bpr  any  phrstciaa 
in  good  standing.  They  declined  to  fie  vae- 
cinated  at  all,  and  he  isolated  tbem.  Thia  waa 
due  process  of  law. 

People  V.  Keeler,  tupra. 

This  WHS  the  only  and  therefore  the  reason- 
able course,  and  it  follows  that  it  was  the  law- 
ful course. 

Hitter  t.  Burlington  A  M.  B.  B.  (h.  in  N*- 
broMka,  70  N.  Y.  883. 

Gray*  f/!,  delivered  the  opinion  of  tbe  court: 
The  question  presented,  like  all  thnae  wbir^b 
involve  the  rixht  to  restrain  tbe  citizen  in  bis 
personal  liberty,  orto  Interfere  with  his  pursuit 
of  a  lawful  avocation,  demands  a  careful  coo- 
sideration  of  tbe  provisions  of  law,  under 
wbich  tbe  right  la  alleged  to  be  conferred. 
Where  such  a  right  is  claimed,  it  must  appear 
very  clearly  and  satisfactorily,  not  only  Ibat  it 
has  been  conferred  by  the  law,  ^t,  also,  that 
In  it8-Cgyrcise  the  facta  were  present  wLich 
jJi^iUfied  it."~TEe' Valfdily  fTWlSlTte  iwrW 
mucb  called  in  question,  as  tbe  right  to  enforce 
jts_provi8ioDs  Is.   For  bw'iutboHiy,  the  re-  • 
Tpondent  refers  to  certain  provisions  of  the 
charterer  the  city  of  Brooklyn  fchap.  583.  title 
12);  where  the  health  commissioner  b  empow-  ^ 
ered  as  follows:    "Section  6.    In  tbe  presence 
of  great  and  imminent  peril  to  public  beallb<tf 
the  city  .of  Brooklyn,  by  reason  of  Impending 
pestilence,  it  shall  be  the  duty  of  sakl  com  mis-  ' 
sinner  to  takesuch  measures  .  .  .  for  the  pres- 
ervation of  the  public  beatth  frcon  such  im- 
pending pestilence  as  he  may  in  good  fallh 
declare  the  public  safety  and  health  todemand,  , 
and  the  mayor  of  tbe  said  city  and  tbe  president 
of  the  medical  sociefy  of  Einga  county  sball .  ■ 
also  in  writing  approve.   And  such  peril  ahall  • 
not  tte  deemed  to  exist,  except  when  and  for  I 
such  period  of  time  as  tbe  mayor,  president  of  I 
tbe  medical  society  and  tbe  health  commts^ 
sinner  shall  by  proclamation  declare."  Tbe 

Provisions  of  section  14  of  cbapler  661  of  the 
Rws  of  1898  (the  "Public  Health  Law^t. 
which  relate  to  "contagiousaod infectious  dia 
eases,"  are,  also,  referred  to.  They  are  that, 
"every  such  local  board  of  health  shall  guard 
against  the  Introduction  of  contaglona  and  in- 
fectious diseases  by  tbe  exercise  of  prop^  and 
vitrilant  medical  inspection  and  control  of  all 
persons  and  things  arriving  in  the  municipality 
from  infected  pucea,  or  wnicb  from  any  causa 
are  liable  to  communicate  contagion.  It  ahall 
require  the  isolatira  of  all  persons  and  things 
infected  with  or  exposed  toaucb  disease,  and 
provide  suitable  places  for  the  treatment  and 
care  of  sick  persons  who  cannot  otherwise  be 
provided  for.  ...  It  shall  provide  at  slated 
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'tntervaU  a  niltable  nipply  of  racdne  rlnu, 
«tc.,  .  .  .  snd  at  liU  timea  provide  thorough 
and  safe  vaccinaHoo  for  all  persooa  Id  need  of 
the  fiame."  It  would  seem  from  a  considera- 
tion  of  these  proviaions  of  law  that,  while  re- 
■pooaibiliiy  uid  a  wide  aotfaoritj  have  beea 
•coDfemd  upon  the  respondent  la  the  admlois- 
tration  of  hu  important  office,  nevertheless,  the 
Btatute  coDtemplales,  when  personsor  property 
are  to  be  affected  by  the  isolation  meulioued, 
that  the  fact  muat  exist,  either  tbat  they  are  in- 
fected with  the  coDtacioua  disease,  ortbatlbey 
were  exposed  to  it.  Bat  I  find  no  warrant  for 
the  rattier  extraordinary  declaralion  of  the 
commissioner  that  "wherever  any  petsOD  shall 
refuse  to  be  vaccinated,  such  person  shall  be 
immediately  quarantioed  and  continued  In 

Saaranlioe  until  he  conseots  to  such  vaccina- 
on."  Of  course,  if  we  could  regard  it  as  a 
mere  expression  of  bis  opinion  as  to  what 
measures  would  be  necessary  to  prevent  pesti- 
lence, this  document  would  not  demand  our 
consideration:  but,  being  issued  officially  and 
with  tbe  formal  approval  of  the  mayor  aod  the 
{oesident  of  tbe  medical  society  nf  Kings 
couDty,  as  required  by  the  city  charter,  it  as- 
sumes tbe  importance  of  a  public  and  ofSclal 
paper,  and  the  inquiry  suggests  itself  as  to  the 
authority  for  ita  terms.  That  the  powera  con- 
ferred upon  the  health  commissioner  by  the 
provisions  of  the  city  cbarler  give  to  blm  tbe 
right  to  compel  tbe  vaccination  of  every  citizen 
In  the  city  of  Brooklyn,  if  be  would  escape 
quarantine,  seems  an  unnecessary  and  it  is  an 
unwarrantable  inference  from  the  laoEuage. 
It  is  difficult  to  suppose  that  the  legislature 
would  invest  local  officials  with  such  arbitrary 
authority  over  their  fellow  citizens  and  the 
language  of  an  act  would  bave  to  be  very  plain 
before  tbe  court  would  be  warranted  tn  giving 
it  such  a  construcliOD.  But  tbe  legislature  has 
done  nothing  of  the  kind.  In  the  presence  of 
immioent  peril  to  tbe  public  bealtb  of  tbe  ctly. 
by  reason  of  an  impending  pestileoc^  he  may 
take  such  meaaares  as  he  declarea  the  public 
nfety  demands  and  which  are  approved  by  the 
maj*oraDd  the  president  of  the  medical  society. 
Tbis  language  is  sufficient  to  confer  the  neeiwd 
anlhorily  to  do  all  acts  which  in  his  judgment, 
as  approTOd  by  bis  associates  in  tbe  matter,  are 
necessary  to  be  done  to  improve  the  sanitary 
conditiona  of  the  dtj  and  to  preserve  the  pu  bl  ic 
health  from  beinjr  affected.  That  aulbority 
would,  undoabtediy,  be  sufficient  to  deal  sum- 
marily with  cases  where  persons  are  atrirken 
with  a  contagious  or  infectious  disease,  or  have 
been  actually  exposed  to  it,  aud  it  is  broad 
enough  for  every  practical  purpose  in  dealing 
with  tbe  facts  of  any  case  presented;  but  tbe 
authority  is  not  given  to  direct,  or  to  carry  out, 
a  quarantine  of  all  persons,  who  refuse  to 
permit  themselves  to  be  vaccinated  and  It  can- 
not be  Implied.  Certainly  no  power  should  be 
Implied  from  an  act,  whfcbis  not  necessary  to 
its  due  execution;  and  where  tbe  liberty  and 
tbe  property  of  persons  are  sought  to  be 
brought  witbin  its  operation,  the  case  must 
be  clearly  seen  lo  be  within  those  Intended  to 
be  reached. 

Passing  to  the  question  of  what  power  )s 
Tested  in  the  commisaioner  by  virtue  of  his  of - 
ficc, under  the  public  health  law.  It  is  very  clear 
tbut  an  "isolation  of  all  persona  and  thiDga,"is 
18  L.B.  A. 


only  permitted  when  they  are  "Infected  with 
or  exposed  to"  continglous  and  infectious  di»- 
eases.   Thattbat  lanituage  means,  when  speat 
lug  of  persons  aud  ttiings. "exposed"  to  disease, 
tbe  actual  fact  and  not  a  mere  poaalbility,  Is 
plain  from  the  languue  whlcb  precedei  it  la 
the  section.   Tbe  localboard  of  liealth  la  to 
guard  against  the  introduction  of  contagious 
and  infectious  diseases,  by  the  exercise  of 
medical  inspection  and  control  of  persons  and 
things  either  arriving  from  infected  places, 
or  from  any  cause  liable  to  communicate  con- 
tagion.  Obviously,  there  muat  be  an  inspec- 
tion of  persona  aod  things  and  the  reaulting 
discovery,  if  tbey  are  not  actually  "infected* 
with  disease,  tbat  tbey  have  been  "exposed"  to 
it,  and  that  the  conditions  actually  exist  for  a 
communication  of  contagion,  in  order  to  bring 
into  operation  the  power  to  isolate.  The 
meaning  of  the  particular  language  in  tbe  sec- 
tion is,  and  it  should  read,  tbat  the  board  of 
health  shall  "require  the  isolation  of  all  per- 
sons and  things  infected  with,  or  who  lia^^ 
been  exposed  to  such  diseases."  lo  the  pres- 
ent case,  tbe  relators  are  not  alleged  to  have 
been  infected  with  any  contagious  or  infect- 
ious disease,  or  to  bave  been  exposed  to  such. 
Tbe  allegaiioDs  of  the  commissioner  of  health 
are  based  ODly  upon  Information  and  belief 
and  when  referring  to  the  necessity  for  tbe 
stringent  measurea  adopted  towards  tbe  re-  I 
lators,  they  simply  assert  tbe  prosecution  of  a  ! 
general  express  business,  which  is,  in  part, 
carried  on  through  what  "has  been  one  of  tbe 
worst  infected  centres  of  tbe  city."   It  la  noc_ 
alleged  tbat  the  business  bad  included  tbe  j 
carrying  of  infected  articles,  or  articles  from  i 
infected  centres,  or  that  the  relators  had  been  < 
exposed  to  contagion;  hut  po8<iibiIitiefl,  merely,  I 
are  alleged.   It  is  alleged  that  the  business ' 
may  include  the  carrying  of  articles  wbich  < 
may  come  from  infected  centres  and  tbe  re-  ; 
;  latere  might  be  seized  with  small-pox;  and.  if 
tbey  were  permitted  to  continue  in  tbeir  bual-  < 
neas  without  befaiR  vaccinated,  th^  might  ba 
the  means  of  serious  coosequences  to  other 
citizens  with  whom  they  came  In  contact. 
8ucb  allegations  fall  far  short  of  stating  facts^ 
upon  wbich  the  commissioner  of  health  would 
be  authorized  to  take  such  drastic  measures, 
BS  to  effect  the  Imprisonment  of  ddzens  by 
quarantining  them  in  thdr  bouses.   He  had 
DO  jurisdiction  to  make  the  order  here,  uolesa 
there  was,  in  fact,  before  him  a  case  where  the 
parties  were  either  infected  with,  or  had  been  , 
actually  exposed  to  the  disease  of  small-pox.  i 
It  was  necessary  to  that  Jurisdiction  that  thaj 
danf^er  should  actually  have  existed,  in  the  In-  ^ 
fection  of  tbe  persons  or  things,  or  in  their 
having  been  exposed  to  the  disease.  See 
pie  T.  Tonken  Board  of  Betdth,  140  N.  T.  1, 
23  L.  R  A.  481.   While  he  waa  vested  with 
great  and  extensive  powers.  In  order,  in  the 
presence  of  danger,  to  act  summarily  for  the 
preservation  of  the  public  health,  be  was  bound 
to  show  a  state  of  facts  which  justified  such 
an  exercise  of  those  powers. 

I  think  no  one  will  di'pute  the  right  of  the 
legislature  to  enact  such  measures  as  will  pro- 
tect all  persons  from  the  impending  calamity 
of  a  pestilence  and  to  vest  in  local  authwltiea 
such  comprehensive  powera  as  will  enable 
them  to  act  competently  and  effectively.  That 
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thoM  powm  would  be  oonferred  wltbont  ng- 

vlatiog  or  coDtrolliDg  their  exercise,  is  oot  to 
be  Buppoeed  and  tbe  legislattire  has  not  relieved 
officials  from  tbe  respooGibllity  of  Bhowtog  that 
tbe  exercise  of  their  powers  was  justified  by 
tbe  facts  of  tbe  ciise.  The  question  bere  is  not 
wbetber  the  legislature  bad  tbe  power  to  enact 
tbe  provi^ons  of  sectloo  24  of  tbe  Health  Law ; 
bat  wbetber  ttw  respoodent  baa  shown  that  a 
atate  of  facts  existed,  warranting  tbe  exercise 
of  tbe  extraordinary  authority  conferred  upon 
bim.  Like  all  enactments  which  may  affect 
the  liberty  of  tbe  person,  this  one  must  be  con- 
itnied  atricUj;  with  the  aavlog  considetation. 


bowerer,  that,  as  tbe  le^iilatnre  contemplated  \ 
an  extraordinary  and  dangerons  emergency  1 
for  the  exercise  of  tbe  power  conferred,  some 
latitude  of  a  leaaonable  dlacretfon  Is  to  be  mi- 
lowed  to  the  local  authorltJei  upon  tbe  facts  of 
a  caae. 

As  the  respondent  bas  utterly  failed  to  ihow  j 
any  facts  which  warranted  tbe  isolation  of  tbe 
relators ,  ibey  were  properly  discba^ed  and  [ 
the  order  tf  tne  General        ahovtd  be  neeried 
and  that  of  the  Special  Term  affirmed.  ^ 

All  concur,  except  Bright,  J.,  not  voting. 


NEBRASKA  SUPREME  OOUBT. 


CSICAGO,  BURLINGTON  &  QUINCT 
R.  CO.,  Plff.  in  Err., 

T. 

Horace  0.  METCALF. 
(  Neb.  ) 

*1.  Section  104,  chapter  16,  Comp. 
Stat.,  requirlnir  Oa^t  a  bell  afaall  be 
rung  or  a  steam  whistle  sounded  bj  a  locomo- 
tive at  a  distance  of  at  least  eirbl;  rods  from  the 
j>laoe  where  a  raUroad  stiali  oruss  any  other  road 
or  street,  etc.,  apidlea  aa  well  to  roads  In  fact 
used  by  tbe  publto,  tbouffh  not  dedicated  as  pub- 
lic hlBbwaTB,  as  to  those  so  dedicated. 

8.  The  object  of  that  rtatnte  is  not 
merely  to  protect  persons  loteDdin^  to 
cross  tbe  track  from  collisions,  but  also  to  pro- 
tect alt  persons  lawfully  at  or  oear  the  crossing 
from  any  danger  naturally  to  be  apprehended 
from  tbe  sudden  approach,  without  warning,  of 
a  train  at  such  a  place. 

8.  Therefore,  where  a  crossing  had 
been  provided  at  a  railway  station  to 
afford  access  to  tbe  depot,  one  whose  team  had 
been  driven  to  a  oar  upon  a  side  track  near  the 
depot,  tor  the  purpose  of  unloading  tbe  car,  was 
wltbln  the  protection  of  the  statute. 

4*  In  sach  case  it  was  erroneona  to  In- 
struct the  Jury  ttut  tbe  railroad  c<Hnpaoy  was 
Uable  U  tt  fiUled  to  give  tbe  olgnol  required  by 
statute  provided  tbe  Injury  was  caused  in  oDuse- 
quenoe  of  such  omission.  Uuiou  Paa  B.  Co.  v. 
BassmuBsen,  SS  Neb.  810,  In  su  far  as  ft  states  a 
ooDtraiT  doctrine,  overruled. 

6.  Where  chattels  are  injured  by  the 
BeylifreBce  of  another,  but  not  whoUy  de- 
stroyed, tbe  measure  of  damages  Is  tbedllf  erenoe 
between  tbe  Tsine  of  tbe  chattds  Immediately 
before  tbe  Injury  and  Immediately  tbereaf ter. 

6.  One  whose  diattels  are  lq}nred  by 
tbe  ae^liyenee  of  another  cannot,  by  vol- 
nntarlly  atwndonlnir  what  nnnalns,  charge  that 
other  witb  ttie  total  value  of  tbe  chattel^  and 
where  there  was  evidence  tendlmr  to  show  that 
tbedestruction  was  not  total,  and  that  tbe  plain- 
till  bod  ao  voluntarily  abandcmed  what  remained, 
it  wuerrorto  Instruet  tbejury  that  the  measure 

•Headnotea  by  iBvnra,  0. 

Non.— On  the  question  for  whose  benefit  sig 
nals  by  approaetalng  trains  are  required  iv  stat- 
ute at  paUlo  orceeiDgs,  see  Lonergan  v.  Illinois 
Cent.  B.  Oo.  (Sowa)  II L.  B.  A.  M,  and  nota. 
88L.&A. 


See  also  .^a  L.  R.  a.  302. 


'   of  damaireswaa  Remarket  value  of  OieabBtteb 

before  their  injury. 

(April  OlUOU 

ERROR  to  tbe.District  Court  for  Hamilloo 
County  to  review  a  judgment  io  favor  of 
plaintiff  fu  an  action  brouf;ht  to  recover  the 
value  of  certain  propterty  alleged  to  have  been 
destroyed  by  a  collision  witb  defeudaot's 
train  tbnragh  defendant's  ne^igence.  Jii- 
veraed. 

The  facts  are  stated  In  tbe  CommissiODer's 

opinion. 

Mr.  A.  W.  Agree,  for  plaintiff  in  error; 
The  signals  required  b^  statute  to  be  given 
when  a  train  is  approaching  a  public  street  or 
highway  are  exclusively  for  tbe  benefit  of  per* 
sons  traveling  along  such  street  or  highway, 
and  about  to  cross  tbe  railroad  st  the  high- 
way crossing. 

2  Rorer.  Ratlroada,  1004.  1006.  1016;  J 
Tbomp.  Neg.  p.  452.  note  3;  Clark  v.  Mimoyri 
Pae.  R.  Co.  85  Ean.  850:  lUinou  C^nt.  R.  Co. 
V.  Plulp*,  29  ni.  447;  Bell  v.  Hannibal  A  StJ. 
R.  Go.  73  Mo.  60:  Hodge»  v.  8t.  Louit,  K.  C. 
AN.  R.Go.  71  Ho.  00;  Bolmet  r.  Central  R. 
&  Bkg.  Co.  87  Ga.  598:  RandaU  v,  Baltimore 
A  0.  R.  Co.  109  U.  S.  478,  37  L.  ed.  1008; 
Roeenberg  v.  Grand  TniTtk  R.  Co.  8  Ont 
App.  482;  Batt  Tennewe.  V.  A  G.  R.  Co.  T. 
Feather;  10  Lea,  108;  8f.  Loui$  A  8.  F.  R.Oo. 
V.  Payne,  29  Kan.  168:  CardeU  T.  New  York 
Cent.  A  B.  R.  R.  Co.  64  N.  Y.  685;  Bjfne  v. 
New  York  Cent.  A  B.  R.  R.  Cb.  94  N.  T. 
19;  Alabama  O.  8.  R  Co.  T.  fiawft,  73  Ala. 
113,  47  Am.  Rep.  408;  Bartg  t.  Centrai  RCb. 
of  New  Jertey,  43  N.  T.  471;  F^pU  t.  New 
York  Cent.R.  Oo.  26  Barb.  190;  Elwoodv.  Nm 
York  Gent.  A  B.  R.  R.  Co.  i  Hun,  803; 
Philadelphia  A  R.  B.  Co.  r.  Spearen,  47  Pa. 
800,  86  Am.  Dec.  644;  ODonnea  v.  Provi- 
dence-A  W.  B.Oo.i  R.  I.  311;  CAioho,  R.  I 
A  P.  B.  Co.  T.  B»t$ton,  96  U.  8.  W7,  34  L 
ed.  643;  Mimuri  Poo.  B.  Co.  t.  Pierce,  88 
Kan.  61. 

Unless  at  a  place  where  by  law  the  sifnialt 
are  required  to  be  given,  tbe  uonecessaiy 
sounding  of  the  whistle  or  ringing  of  the  bell 
would  probably  render  tbe  railroad  company 
liable  for  injuries  caused  by  tbe  frightening  A 
teams  thereby. 

Georgia  Railroad  v.  Carr,  78  Ga.  667;  St. 
Loui*  A  &F.  R.09.  w.  Pc^iu,  39  Kan.  108l 
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Tbe  6aiy  of  ilDg{D*s:  a  bell  or  Bounding  • 
whittle  at  plsrcs  other  than  where  the  railroad 
croMM  a  public  hi-jhvay  la  not  Irapoaed  by 
statute  DOT  particularly  deflned  bj  law. 

Bprne  y.  JSevB  York  Cent.  A  H.  B.  R  0». 
m  m.  Y.  m,  es  Am.  Bep.  613:  Harriton  t. 
North  Battern  R  Co.  89  L.  T.  N.  8.  844; 
SutUm  T.  New  York  Cent.  A  E,  R  ROo.  66 
N.  T.  848;  Aiehdaon  v.  Erie  R  Co.  41  N.  Y. 
SSC:  ib^M  T.  A.  LimU,  E.  0.  A  If,  R  Co, 
71  Ho.  00;  Batur  r.  Kan»a»  PM.  R.  Oo.  60 
Mo.  219;  Wabatk,  8t.  L  A  P.  R  Co.  r.  NH- 
kirk,  IS  m  A.pp.  172;  Bennett  v.  Grand 
lYunk  R  Off.  d  Got.  App.  448;  Witliame  v, 
Chicago,  li.  A  ^.  P.  R  Co.  U  Wis.  1; 
Thomat  t.  Delaware,  L.  A  W.  B.  Go.  8  Fed. 
Rep.  729:  BiU  t.  Inland  A  B.  B.  Oo.  85 
Me.  488;  Johnson  t.  LouimUe  AN.  R  Oo. 
(Ey.)  18  Am.  &  Eos.  B.  R.  Cas.  828;  Bbearm. 
ft  Redf.  Neg.  476;  3  Borer.  Bailroada.  1006. 

Sioce  such  crossings  are  oot  wUbfo  the  pur- 
view of  the  statute  the  defendaDt  waa  not  re- 
quired, erea  for  the  benefit  of  persona  about 
to  pass  over  It,  to  ring  the  bell  or  blow  the 
wlustle  ooDtlnuously  for  any  distance. 

8  Rorer.  Ballroadi.  1018;  Cord^  t.  Neu> 
York  Cent.  A  H.  R  B.  Oo.  9  Hun.  461; 
PuOdeah  A  M.RCo.f.  BoeH,  12  Buab,  41; 
Bauer  T.  Kantat  Bie.  R  Co.  mtpra. 

It  was  error  for  the  court  to  refuse  to  Bub> 
mit  to  tiie  jxay  the  questioD  of  whether  or  not 
tbe  aemnt  of  tbe  plaintiff  was  negligent  in 
not  ascertaining  whether  or  not  the  train  by 
which  the  iojuiy  was  done  bad  passed  the  sta- 
tion before  tfrinng  in  between  the  tracks. 

Carey  t.  Ckieogo,  M.  A  8t.  P.  R  Oo.  61 
Wis.  71;  Oourton  v.  OhUsago,  M.  A  St.  P.  R 
Oo.  71  Iowa,  28;  Ckieago,  R  I.  A  P.  B.  Oo. 
T.  Eouttan,  05  D.  8.  697,  24  L.  ed.  542;  Miner 
y.  Connecticut  Biver  B.  Co.  158  Mass.  898;  Qon- 
talee  t.  Nob  York  A  B.  B.  Oo.  88  N.  Y.  440. 
M  Am.  Dee.  68;  Shearm.  &  Bedf.  Nee-  ^76, 
and  dlattona; 

It  waa  IncombMit  on  tbe  plaintiff  to  show 
by  the  evidence,  and  for  tbe  jury  to  find,  that 
tbe  team  was  driTen  in  between  the  tracks 
from  reasonable  necessity. 

Bieke^  t.  Botton  A  L.  B.  Co.  14  Allen,  482; 
Smith  V.  Savannah,  F.  A  W.  R  Co.  86  Oa. 
106;  Sljf  T.  Dee  Moinet,  17  L.  R.  A.  124,  86 
Iowa,  65;  Havaeman  v.  Bailroad  Co.  8  Lana 
L.  Rev.  267;  PittAurgh  Southern  B.  Co.  t. 
Taylfir,  104  Pa.  806,  40  Am.  Bep.  680;  Briev. 
Magilh  101  Ps.  628;  Fleming  t.  LoA  Bmen, 
IS  W.  N.  C.  216. 

By  driving  la  between  tbe  tracks  and  leaT- 
ing  bia  team  mhitched,  with  the  lines  on  the 
aide  of  the  wagon  oppoaite  from  blm,  while 
be  climbed  np  on  the  car  of  ooal,  and  waa  en- 
gaged in  shoTellng  coal  into  tbe  wagon  which 
would  necessarily  make  considerable  noise,  at 
a  time  when  a  train  was  due  and  likely  to  pass 
at  any  moment,  Dixon  was  guiltv  of  gross 
n^li^uce.  which  of  itself  must  defeat  a  re- 
corery  in  Uite  caae. 

1  Borer.  Bailroada.  704.  705;  Ohieago  A  Si 
W.  R  Co.  T.  Clark,  2  III.  App.  116;  Gofdttein 
T.  Ohieago,  M.  A  St.  P.  R.  Go.  46  Wis.  404; 
Whitney  v.  Maine  Cent.  R  Co.  60  Me.  208; 
DeviUe     Southern  Pae.  B.  Co.  50  Cal.  888. 

It  is  no  excuse  that  the  boy's  attention  waa 
abeorbed  in  his  work. 

BaUimart  A  0,  R  Co.  y.  Whitaere,  85  Ohio 
M  LB.  A. 


St.  627;  Carrott  t.  SBnneeota  VaBeg  R.  Co.  la 
Minn.  80,  97  Am.  Dec.  221;  Bbearm.  ft  Bedt 
Neg.  281,  and  wte  1;  Bothe  t.  Mihuukee  ft 
St.  P.  R  Of.  SI  Wis.  256;  Lake  Shore  AM.  8. 
B.  Oo.  T.  Milter,  25  Mich.  274. 

Nor  doea  tbe  fact  that  tbe  defendant  had 
permitted  persona  to  go  in  between  the  tracka 
furclab  any  ezcuie  for  Dixon  driving  In  aa  he 
did. 

Biekeu  t.  Boeton  A  L.  R  Oo.  inpra;  Moore 
T.  Penneglrania  R  Oo.  99  Fa.  804.  44  Abl 
Rep.  106;  iteming  r.  Lock  Haven,  eupra. 

It  waa  the  doty  of  the  plaloiiff  to  take  care 
of  tbe  property  not  destroyed,  and  tbe  measure 
of  his  damages  could  not  exceed  tbe  differ- 
ence between  its  value  before  and  after  the 
accident,  with  interest.  He  could  not  aban- 
don the  property  and  recorer  its  value. 

Me^hi$  A  0,  R  Co.  ^mbree,  84  Ala. 
182;  Botmee  v.  Irwin,  18  Neb.  818;  Long  t. 
Clapp,  16  Neb.  417. 

Meeart.  Whitmore  ft  Oarr  and  E.  J. 
Haiaer  for  defendant  In  error. 

Irrlne.  C^,  filed  tbe  following  opinion: 
Melcalf  sued  tbe  railroad  company  to  re- 
cover damages  for  injuries  done  to  a  team  of 
mulea,  a  wagon,  nnd  set  of  harness  which  had 
been  struck  by  a  train  of  the  company  near  tbe 
station  at  Hampton.  There  was  a  verdictand 
Judgment  for  the  plaintiff  for  $365.43,  to  re- 
verse which  the  railroad  company  prosecutes 
error. 

The  evidence  upon  which  tbe  verdict  is  evi- 
dently baaed  tenda  to  show  that  at  Hampton 
the  plaintiff  In  error's  nillroad  passes  through 
tbe  village  In  an  easterly  and  westerly  course, 
nearly  all  of  the  inhabited  portion  of  the  vil- 
lage fyin^  north  of  the  tracka.  There  Is  a  aide 
track,  with  switches  at  either  end,  lying  north 
of  the  main  line.  The  station  Is  situated  be- 
tween the  main  Une  and  the  side  track,  at  a 
point  not  far  from  Uie  west  switch.  Two 
highways  cross  the  tracks,  one  being  Third 
street,  or,  as  tbe  witnesses  designated  ft,  Main 
street,  about  275  feet  east  of  tbe  depot.  Tbe 
other,  a  section-line  road  at  tbe  east  boundary 
line  of  the  village,  about  1,000  feet  from  the 
depot.  In  addition  to  these  crossings,  there 
are  two  others,  one  immediately  east,  and  one 
immediately  west,  of  tbe  depot  platfonna 
These  crossings  are  not  on  public  hlghwayi^ 
but  were  placed  by,  or  at  least  with  the  con- 
sent of,  the  railroad  company,  for  the  purpose 
of  affording  access  to  its  depot  and  platform. 
Tbe  main  line,  the  side  track,  and  the  depot 
platform  tnitline  a  triangle  west  of  the  depots 
and  one  of  tbe  croadnn  referred  to  affords  an 
entrance  to  the  siiace  tnos  inclosed.  Tbe  pri- 
mary ot^ect  of  this  crosslog  waa  to  afford  ao- 
cess  for  teams  to  tbe  west  platform.  In  un- 
loading and  loading  cars  standing  on  tbe  slda 
track  to  the  west  of  the  depot.  It  U  practicable 
either  to  drive  a  wanon  north  of  tbe  aide  track, 
close  to  the  cars,  or  south  of  the  side  traok, 
means  of  Oils  crossing,  into  the  triangnhw 
space  referred  to.  Metcalf  owned  a  mill  situ- 
ated some  distance  south  of  tbe  tracks.  His 
manager  bad  been  notified  that  a  car  load  of 
coat  consigned  to  him  bad  arrived,  and  a  serv- 
ant named  Dixon  was  instructed  to  take  tbe 
mules  and  wagon  and  unload  this  coal.  The 
car  stood  upon  the  ^ding,  a  short  distance 
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w«8t  of  Use  depot  DUod  drove  over  the  Malo 
street  ctobsIdk  to  the  noith  side  of  the  car,  aod 
from  that  aide  took  one  nagon  load  of  coal. 
Retuming  for  the  second  load,  he  tcstiBes  that 
be  found  tbe  Main  street  crossing  blocked  by 
cars,  and  therefore  drove  by  tbe  depot,  and 
over  what  we  have  called  the  '  'West  Crossing," 
4Dto  the  triangular  space>  and  approached  the 
car  from  tbe  wnith  side.  He  applied  tbe  hrake 
to  the  wagon,  wrapped  the  lines  around  the 
brake  handle,  and,  inountiog  tbe  car,  was  en- 
gaged in  sboveliog  coal  into  the  wagon,  when 
a  freight  train  approacbed  from  the  east, 
fiigbtening  tbe  mules,  which  ran  towards  the 
CTfiSBiog,  and  were  there  siruck  by  the  train. 
One  mule  was  killed,  and  tbe  other  severely 
injured,  and  the  harness  and  wagon  were  torn 
to  pieces.  Tbe  nefiligence  alleged  is  tbat  the 
train  was  behind  its  scbedule  lime,  tbat  it  was 
running  at  a  dangerous  rate  of  speed,  and  that 
no  signals  were  given,  by  bell  or  whistle,  of 
the  approach  of  the  train.  Of  the  errors  as* 
signed,  it  will  be  necessary  to  consider  only 
those  relating  to  the  fastruvtioDS. 

Complaint  U  made  of  the  refusal  of  each  of 
the  InsiructioDS  numbered  4,  5,  6,  7.  10,  II, 
asked  by  the  defendant.  Of  these,  the  re- 
fusal of  the  tenth  is  the  only  Bssignment  no- 
ticed in  tbe  briefs,  and  the  others  must  there- 
fore be  deemed  waived.  Tbe  record  does  not 
contain  any  instructioo  numbered  10,  so  that 
we  are  unable  to  consider  whether  or  not  ila 
refusal  was  erroneous.  The  seventh  inslnic- 
tion  given  hytbecourttsasfollows:  "(7)  Tbe 
Jury  are  instructed  that  If  the  evidence  shows 
tbat  the  crossings  immediately  east  and  west  of 
the  depot  at  Hampton  were  placed  there  by 
tbe  railroad  company  for  -tbe  use  of  persons 
haviog  business  at  or  about  the  depot,  in  either 
loading  or  unloading  cars,  and  such  crossings 
were  in  fact  so  used  generally,  then  it  was  the 
duty  of  the  person  in  charge  of  the  engine  in 
4)ueEtion  to  sound  the  signal  provided  by  law, 
precisely  the  same  as  for  any  other  crossings, 
«Dd  as  elsewhere  explained  in  these  inslruc- 
tioDB."  Section  104,  chap.  16,  Comp.  Sut.,  Is 
«a  follows:  "Sec  104.  A  bell  of  at  least 
thirty  pounds  weight  or  a  steam  whistle  shall 
be  placed  on  each  locomotive  engine,  and 
flhall  be  rung  or  whistled  at  tbe  distance  of  at 
least  eizhly  rods  from  the  place  where  tbe  said 
railroad  shall  cross  any  other  road  or  street, 
aod  be  kept  ringing  or  whistling  until  it  shall 
have  crossed  said  road  or  street,  under  penalty 
«f  fifty  dollars  for  every  neglect,  to  be  paid  by 
the  corporation  owning  tbe  railroad,  one  half 
thereof  to  go  to  tbe  informer,  and  tLe  other 
half  to  this  state,  and  also  be  liable  for  all  dam- 
ages which  shall  be  sustained  by  any  person  by 
reasoD  of  such  neglect."  It  is  argued  that  a 
proper  coDstruction  of  this  section  limits  its 
application  to  public  highways,  and  tbat  tbe 
crossing  where  the  accident  occurred  is  not 
within  tbe  purview  of  tbe  law,  and  that  the  in- 
struction la  therefore  erroneous.  We  do  not 
think  tbe  statute  should  be  given  so  narrow  an 
application.  Some  courts  have  held  tbat  such 
a  statute  la  In  derogation  of  tbe  common  law, 
and  therefore  tbe  subject  of  strict  construction: 
bat  we  think,  in  most  of  tbe  cases  where  such 
statutes  have  been  oooflned  lo  tbeir  applics' 
tion  to  public  highways,  tbe  languwe  of 
tbe  statute  waa  such  as  to  evidently  cul  for , 
S8  L.  a  A. 


audi  lestrlction.  The  object  of  the  law  waa 
plainly  to  afford  ample  warning  to  pemuii 
□ear  the  railroad  at  pointa  where  they  might 
lawfully  cross,  and  probably  where  they 
were  about  to  cross  as  trains  approached. 
These  crossiogs  were  expressly  designed 
to  afford  access  to  the  depot  of  tbe  railroad 
company,  and  the  exigaocy  for  warnings  waa 
;at)bably  as  fna.t  there  as  at  highway  crossinga 
on  the  praine.  Therefore,  we  think  tbat  when 
tbe  court  instructed  the  Jury  tbat  tbe  duty  to 
sound  signals  applied  to  this  crossing,  provided 
tbe  jury  should  find  that  the  crossiogs  were 
placed  there  by  tbe  railroad  company  for  the 
use  of  persona  navinKbusinessabout  the  depot, 
and  tbat  auch  croesings  were  io  foct  lo  used 
generally,  the  law  was  staled  as  favorably  to 
the  railroad  company  as  could  be  required. 
The  language  of  the  statute  Is,  "where  ibe  said 
railroad  shall  cross  any  other  road  or  street;" 
and  we  hold  that  it  applies  as  well  to  roads  in 
fact  used  by  the  public,  (hough  not  lesallj 
dedicated  to  public  use.  as  to  those  so  dedicat- 
ed.   The  ioRlructioo  was  therefore  correct. 

The  eighth  instruction  is  as  follows:  "(8) 
Tbe  court  Instructs  the  Jury  tbat,  by  tbe  laws 
of  this  state,  every  railroad  com|)aoy  is  required 
to  have  a  liell  of  at  least  80  pounds  weight,  and 
a  steam  wbisOe,  placed  and  kept  on  each  loco- 
motive eogioe,  which  shall  be  rung  or  whistled 
at  tbe  diataoce  of  at  least  80  rods  from  ibe  place 
where  the  said  railroad  shall  cross  any  other 
road  or  street,  and  be  kept  ringing  or  wbistlioc 
unHlitshall  have  passed  said  road  or  street,  ana 
tbat  tbe  company  shall  be  liable  for  all  damages 
resulting  by  reason  of  a  neglect  to  comply 
wlib  such  law.  Now,  if  tbe  Jury  believe  from 
the  evidence  tbat  the  peiaons  in  charge  of  the 
eugioe  Id  question  omitted  to  sound  a  whislla 
or  ring  a  belt  continuously  for  the  distance  of 
80  rods  before  reaching  the  crossing  at  which 
the  team  in  questiuo  was  struck,  and  you 
fuitber  believe  from  the  evideoce  that  the 
team  was  siruck.  aa  charged  in  tbe  petition,  in 
consfquence  of  the  omiKsion  to  ring  the  bell  or 
sound  the  whistle  while  the  person  in  charge 
of  the  team  was  in  tbe  exercise  of  all  reaaonabla 
care  aod  caution  in  the  matter,  then  llKde- 
fendaot  railroad  company  Is  liable  to  the  plain- 
tiff for  the  loss  and  damage  sustained  by  him 
by  reason  of  such  injury,  if  any  such  has 
been  proven."  It  will  be  observed  tbat  Ibis  in- 
stnirtion  charges  tbe  railroad  compaoy  with 
tbe  same  duty  towards  the  plaintiff  as  if  tbs 
plaintifl'a  team,  as  the  train  approached,  had 
been  approaching  tbe  crosslDg  with  the  Inten- 
tion of  using  tbe  same,  and  the  criticisms 
made  upon  the  instruction  raise  the  following 
questions:  First.  Doesibestatuteimposeany 
duty  upon  tbe  railroad  company,  except  in 
favor  of  those  on  the  raid  aod  about  to  cross 
the  tracks?  Secoud.  if  any  duty  Is  imposed 
in  favor  of  others,  does  a  violation  of  tlie 
statute,  as  to  such  persons,  merely  afford  evi- 
dence of  negligence,  or  does  it  constitute  negli- 
gence, as  a  matter  of  law,  provided  the  Injury 
be  the  proximate  result  of  the  riolalioD  of  tbs 
stall  iteT 

On  the  first  question  suggested,  the  authori- 
ties may  be  grouped  in  three  dasses.  It  has 
been  sometimes  held  that  tbe  object  of  auch  a 
statute  Is  solely  to  warn  persons  on  a  highway, 
approaching  and  about  to  cross  the  tracks. 
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«nd  that,  therefore,  where  the  Injur;  was  bus- 
taioed  1^  aoT  other  person,  the  failure  to 
«bey  the  atatuM  was  no  evidence  of  negHgeoce. 
Among  the  cases  so  holding  are  St.  Louit  A  8. 
F.  B,  Co.  V.  I^tyne,  39  Ean.  186;  Mi$aovri  Pae. 
S.  Oo.  T.  Pierce,  88  Kan.  61;  Neely  t.  Charlotte. 
<3.  dt  A.  R.  Oo.  9S  8.  0.  186;  (/Demnett  v. 
Proeidenee  if.  R  O).  6  R  I.  211.  The  case 
•of  St.  Louit  A  B.  F.  R.  Oo.  v.  Payne,  tupra, 
was  one  very  similar  to  Ibis  In  ils  facts.  It  may 
here  be  observed  that.  Id  many  cases  where  the 
rule  hu  been  stated  la  language  dmllar  to  tbc 
-ebove,  the  injury  was  safrerefrbj  aome  one  on 
the  tracks  at  a  place  other  than  a  lawful  cross- 
ing,  and  the  language  was  not  used  to  (liBlia- 
gulsb  between  persona  about  to  cross,  and 
persons  lawfully  oo  the  highway  at  or  near  the 
-crossing,  but  not  intending  to  cross.  This 
diitlncnon  Menu  to  have  presenled  kself  to 
Jvi/ge  Brewer  In  8t.  IjOvU  A  8.F.B.  Co.  v. 
Piayne,  and  he  aaya  that  he  concurred  solely 
iipoD  the  ground  that  the  plaintiff  was  not 
-upon  the  highway.  In  another  class  of  cases 
It  is  said  that  where  the  injury  was  suffered  by 
some  one  crosBiog,  or  attempting  to  cross,  the 
highway,  the  violation  of  the  statute  Is  neglt- 
^nce  in  law,  but  where  the  Injury  Istoaoolher 
|>er80D,  claiming  to  be  so  situated  that  he  had 
«  right  to  rely  on  the  giving  of  the  signals,  the 
failure  to  give  them  is  evidence  of  negligence, 
-to  be  submitted  to  the  jury  with  the  other  facta 
in  the  case.  Among  such  cases  are  Money  v. 
Chicago.  B.  A  Q.  B.  Oo.  49  HI.  App.  105; 
Wettern  A  A.  B,  Co.  v.  Jone$,  95  Qa.  631.  Id 
the  third  clan  of  cases  It  ii  held  that  the 
4>bjert  of  the  statnte  is  not  solely  to  protect 
persons  Intending  to  cross  the  track  from  colli- 
aions,  but  that  its  object  to  to  protect  all  persons 
lawfully  at  or  near  the  crosstng  from  any 
danger  naturally  to  be  apprehended  from  the 
eudden  approach,  without  warning,  of  a  train 
«t  auch  a  pUux.  Barb/  v.  Omiral  B.  Oo.  ef 
SetDjeney,  43  N.  T.  468,  h  acaaeniualty  dted 
In  support  of  the  rule  annouoced  in  the  first 
gronp  of  cases  above  stated.  But  an  inspection 
of  the  case  convinces  us  that  the  case  really 
belongs  in  the  last  class.  In  that  case  the 
injury  was  sustained  by  a  person  walking  upon 
the  track  at  some  distance  from  the  crosstng, 
«nd  it  was  held  that  the  statute  did  not  protect 
each  a  person:  but  the  language  of  Allen,  J., 
in  PeofU  T.  Nea  Tork  Cent.  U.  Co.,  25  Barb. 
IM,  was  quoted  with  approval,  as  follows: 
"The  hazards  to  be  provided  against  were 
twofold:  First,  the  danger  of  actual  collision 
«t  the  crossing;  and,  second,  that  of  damage  by 
ihe  frightening  of  teams  traveling  upon  the 
public  highway  near  the  eroesing.  In  Ransom 
T.  Ohieaoo,  St.  P.  M.  AO.B.Oo.,9Sl  Wis.  178, 
SI  Am.  Kep.  T18,  It  was  held  that  the  statute 
was  intended  to  guard  against  the  danger  of 
injury  to  teams  traveling  upon  the  highway 
near  the  crossing,  as  wellaa  the  danger  of  ac- 
tual collision  at  uie  crossiQK.  and  that  a  railroad 
compeny  was  therefore  liable  for  Injuries 
caused  by  a  foilure  to  obey  the  statute,  to  per 
eons  traveling  on  a  highway  parallel  with  the 
railroad,  and  not  Intending  to  cross  the  track." 
In  Lonergan  v.  Jilinoie  Cent.  R.  Co.,  87  lown, 
766,  17  L.  R.  A  254,  the  facts  were  similnr  to 
thoee  in  the  case  before  us,  and  the  court  beld 
that  the  plaintiff  was  within  the  protection  of 
the  statute.  A  rehearing  was  allowed,  and 
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the  first  decision  adhered  to.  87  Iowa,  760, 17 
L.  R.  A  357.  In  tbe  opinion  on  rehearing,  the 
court  reviews  the  authorities  at  length,  aod,  to 
our  minds,  conclusively  demonstrates  that  the 
rule  Illustrated  by  tbe  third  class  of  cases  ti 
correct.  The  plaintiff  was  lawfully  upon  the 
company's  land,  having  reached  it  by  a  means 
provided  for  tbe  purpose.  Whether  or  not  he 
exercised  due  care  In  going  where  he  did,  la 
the  care  of  his  team,  and  in  watching  for 
trains,  was  submitted  to  the  jury,  and  fomid  ia 
favorof  the  plaintiff.  He  claims  that  hia  driver 
bad  a  right  to  rely  on  tbe  giving  of  tbe  statutory 
signals,  aod  that,  had  tbe  company  given  tbem, 
the  driver  wonld  have  been  warned  of  the 
approach  of  the  train  In  sufficient  time  to 
protect  tbe  mules  from  fright  Whether  ornot 
any  signals  were  given  is  a  question  upon 
which  Ihe  evidence  was  conflicting.  We  thmk 
that,  so  far  as  the  first  question  is  ooncemed, 
tbe  instruction  stated  the  law  correctly,  and 
was  applicable  to  the  evidence. 

The  second  question  presented  by  the. in- 
struction under  oonsiderstion  is  also  one  upon 
which  courts  In  different  slates  have  reached 
different  conclusions.  In  some  stales  It  is  held 
that  the  violation  of  a  statute  or  ordinance  ia 
negligence  in  law,  while  In  others  it  Is  beld  that 
it  to  merely  evidence  of  negli^nce.  We  think 
a  consideration  of  the  decisions  of  this  court 
compels  a  solution  of  the  question  here  without 
regard  to  authorities  elsewbeie.  In  Lincoln  v. 
Omian,  18  Neb.  114,  it  was  held  that  even 
where  the  fttcts  are  undtoputed,  if,  upon  such 
&cts,  different  mlnda  may  honestly  draw  dif- 
ferent ooDclualons  as  to  whether  or  not  such 
facts  establish  negligence,  or  the  absence 
thereof,  the  question  as  to  tbe  conclusion  to  be 
arrived  at  la  for  tbe  jury,  and  not  for  tbe  court. 
Tbe  rule  there  laid  down,  stated  in  those  words, 
stated  in  equivalent  language,  or  assumed 
without  definite  statement,  has  formed  tbe  basis 
of  all  decisions  In  negligence  cases,  at  least  ainos 
tbe  dectoioD  cited.  Amfng  the  more  recent 
cases  following  this  rule  maybe  cited  Cliiaigo, 
B.  AO.  B.  Go.  V.  Landaver.  86  Neb.  643,  Id. 
80  Neb.  803;  Ameriean  Waterworks  Co.  v. 
Dougherty,  37  Neb.  878;  Mieeouri  Pae.  B.  Oo. 
V.  Baier,  Id.  835;  Omaha  Street  B.  Co.  y. 
Craig,  89  Neb.  601;  Omaha  A  B,  V.  B.  Oo.  v. 
Brady,  Id.  37;  Omaha  AS.  V.  R.  Co.v.  Mor- 
gan, 40  Neb.  604;  Ohieage,  B.  A  Q.  R.  Oo.  v. 
Wymore,  Id.  643;  Chieago,  B.  A  Q.  B.  Oo.  v. 
Wilgu$.  Id.  660;  Chicago,  B.  A  Q.  R.  Co.  r. 
Oleson,  Id.  »89;  Union  Pae.  B.  Ob.  v.  Briekaon, 
41Neb.  1.  In  several  cases  it  has  been  said  that 
it  was  improper  to  state  to  the  jury  a  circum- 
ataooe  or  group  of  facts,  and  instruct  that  such 
factor  group  of  faiosamountsto  negligence  per 
ae.  Mttiouri  Pae.  B.  Oo.  T.  B(Uer  and  Omaha 
A  B.  V.  B.  Oo.  T.  Morgan.  »upra.  This  rule, 
so  well  settled  and  so  generally  adhered  to, 
should  not  be  departed  from  without  sound  and 
conclusive  reasons  for  the  exception.  It  is 
everywhere  agreed  that  a  jury  may  infer  negli* 
gence  from  the  single  fact  of  the  violation  of  a 
statute,  providing  tbe  Injury  was  the  direct  re- 
suit  of  such  violation.  Therefore,  where  the 
violatioDof  astatute  isshown.  and  where,  from 
that  fact  and  from  the  other  facts  in  evidence, 
there  can  be  no  ground  for  a  reasonable  differ- 
ence of  opinion  as  to  the  negligence  of  the  de- 
fendant, It  might  be  proper  togive.8uch  an.in- 
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•tmcdtm  u  tbe  one  weaTeeon^Griog;  but  we 
do  oot  know  ttuit  tbe  obligation  of  m  statute  is 
any  greater  tbao  that  of  the  uowritten  law,  and 
all  negligence  must  cooslst  tn  the  disregard  of 
one  or  tbe  other.  We  cannot  aee  tb&t  any  dfa- 
tinctioD  in  kind  arises  between  a  case  where  the 
defendant  bas  violated  a  statutory  obligation, 
and  one  where  he  has  violated  the  common  law 
obligation  to  conduct  bimself,  for  tbe  safety  of 
others.  In  such  a  manner  as  one  of  ordinary 
prudence  would  conduct  hf  mself  under  similar 
drcumstances.  We  see  no  reason  for  carving 
out  an  exception  to  tbe  general  rule  of  negli- 
gence in  such  a  case  as  this,  and  the  current  of 
decisions  of  this  court  compels  a  result  in  ac- 
cordance with  that  reached  by  adopting  tbe 
ffeneral  rule.  In  Omaha,  N,  d  B.S.  R.  Vo.  v. 
jyjMmnetl,  88  Keb.  475,  tbe  negligence  alleged 
was,  as  here,  tbe  failure  to  give  the  statutory 
signal  for  a  crossing  while  running  at  a  high 
rate  of  speed,  and  behind  schedule  time.  The 
rule  was  there  stated,  in  tbe  s,vllabus,  to  lie  that 
such  facts  were  to  be  considered  in  deciding 
whether  the  company  wa»  guilty  of  negligence, 
and  tbe  opinion  uses  this  uuguage:  "If  it  be 
true  that  the  train  was  running  at  tbe  rate  of 
speed  described  by  tbe  witnesses,  through  tbe 
villoge,  and  (bat  no  signal  of  any  kind  was 
given,  the  train  being  one  hour  and  a  half  later 
than  its  usual  and  regular  time,  these  facts 
would  be  proper  to  be  considered  by  tbe  jury  in 
ascertaining  whether  the  employes  of  plaintiff 
in  error  were  negligent  or  not,  the  law  requiring 
the  aignala  to  be  given."  TTbis  would  seem  to 
be  a  dear  expression  that  tbe  violation  of  the 
ordinance  while  sufBcient  evidence  of  negli- 
gence, is  not  conclusive,  and  does  not  amount 
even  to  a  presumption  of  law.  An  instruction 
to  tbe  same  effea  was  quoted  with  approval  in 
Omaha  Street  R.  Co.  v.  Lofhneittn,  40  Neb.  37, 
and  in  Omaha  Street  JL  Oo.  v.  DuvaU,  Id.  29. 
In  discussing  an  ordlnsnce  limiting  the  speed 
of  street-cars,  tbe  court  said:  "If,  therefore, 
tbe  privilege  grantecffia  exercised  in  a  manner 
forbidden  by  an  ordinance  enacted  for  tbe 
safety  of  tbe  general  public,  and  injuries  re- 
sult, these  facts  atford  reasonable  grounds  for 
Inferring  negligence  prejudicial  to  the  rights  of 
Hum  in  whose  Interest  and  for  whose  protec- 
tion sucb  municipal  regulations  were  adopted. 
These  principles  were  embodied  in  Instruction 
Ko.  1  requested  by  plaintiff,  and  that  instruc- 
tion was  therefore  properly  given."  We  are 
aware  that  in  Union  Par.  R.  Go.  v.  RoMmutten, 
SS  Neb.  810,  an  instruction  to  the  effect  that, 
where  ■  railroad  company  runs  its  trains 
through  a  city  at  a  greater  rate  of  speed  than 
the  orainance  permits,  negligence  will  be  pre- 
sumed, was  held  correct.  But  in  tbe  opinion 
In  that  case  it  was  said  that,  "if  tbe  train  was 
greatly  exceeding  a  fixed  rate,  this  was  com- 
petent for  the  jury  to  consider  as  tending  to 

Srove  negligence;"  and  In  the  ^llabns  tbe 
octrine  of  the  case  was  stated  to  be  that  tbe 
ordinance  of  tlu      limited  tbe  speed  ot  inlns 

88  L.a  A. 


to  six  miles  an  boor  within  thecOTporate  Umit» 
is  proper  evidence  to  go  to  tbe  jurv  on  ilw 

auestion  of  negligence,  and  that  a  failure  to 
ischarge  tbe  duty  imposed  by  ordinance  maj 
t>e  considered  by  tbe  jury  in  determiniDE 
whether  the  railroad  company  was  guilty  of 
negligence.  In  view  of  the  general  and  well 
established  rule,  and  in  view  of  the  other  caaes 
on  the  subject,  and  also  In  view  of  tbe  fact 
that  tbe  opmion  in  Omaha,  2f.  d  B.  B.  &Ca. 
v.  Dennett,  tupra,  was  written  by  the  Ramfr 
judge  who  wrote  tbe  opinron  in  Union  Pae.  B. 
Go  V.  Raaimunen,  we  must  conclude  that  tbo- 
last-cited  case  does  not  correctly  state  the  law, 
in  so  far  as  it  approves  tbe  instmciion  to 
the  effect  that  a  violatloo  of  tbe  ordinance 
would  raise  a  presumption  of  n^igeoce.  We 
conclude,  therefore,  that  tbe  district  court 
erred  In  stating  to  tbe  jury  that  tbe  railroad 
company  was  liable,  as  a  matter  of  law,  if  tfae 
Injury  resulted  from  a  failure  to  sound  the 
signals,  and  that  tbe  court  sbotdd  not  have 
gone  further  than  to  have  instructed  the  jury 
that  thcty  might  Infer  negligence  from  tlimk 
fact. 

As  to  tbe  measure  of  damage,  tbe  court  In- 
structed the  Jury  that,  if  they  found  for  tbe 
plaintiff,  bis  damages  should  be  assessed  "in 
the  reasonable  market  value  of  the  property  at 
the  time  either  deatroyed  or  injured,  and  after- 
wards taken  into  its  possessioo  by  tbe  defend- 
ant company,"  tosether  with  interesL  This 
ioMruction  assumed  a  atate  of  facts  not  borne 
out  by  tbe  evidence.  The  plaintiff's  manager 
refused  to  take  away  the  living  mule  and  tbe 
remnants  of  tbe  harness  and  WRgon,wbereupoD 
tbe  station  agent  caused  the  mule  to  be  cared 
for,  and  tbe  two  collars,  which  seemed  to  have 
been  tbe  only  portion  of  tbe  bamess  left  Intact, 
to  be  stored  at  a  livery  stable.  Tbe  (dainiilT 
afterwards  obtained  these  collars.  Tbe  plain 
inference  from  tbe  evidence  is  that  the  reten- 
tion of  tbe  mule  by  tbe  railroad  company  was 
due  solely  to  the  plaintiff's  refusal  to  receive  it 
into  bis  possessioo.  Had  the  proof  shown  that 
the  property  was  entirely  destroy^l,  or  bad  it 
shown  without  contradiction  that  the  railroad 
company  converted  what  was  not  destroyed 
to  its  own  uae,  tbe  Instruction  would  have  beos 
correct  But  It  has  often  been  decided  that 
one  who  bas  been  injured  by  tbe  negligence  of 
another  must  exercise  reasonable  precautions 
to  render  the  injury  as  light  as  possible,  and 
that  be  cannot  recover  for  increased  damages 
due  to  his  own  negligence^  Tfae  compaoy  can- 
not be  charged,  as  for  a  total  destruction  of  tbe 
property,  merely  because  tbe  i^ainUff  elected 
not  to  retain  such  portion  as  waa  not  destroyed. 
Tbe  measure  of  damages,  under  the  evidence 
in  this  esse,  was  the  difference  between  lbs 
value  of  tbe  property  Immediatelj  twfne  In 
injury  and  iu  value  tbeieaftec. 

Bnened  and  remanded. 

Bebearlng  denied. 
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NEW  HAMPSHIRE  SUPREME  COURT. 


Isaac  K. 

9. 

Asa  M.  QAOB. 

U  H.  H..  ) 

1.  A  temmat  is  eonuBMi  may  be  eom- 
pelled  to  aeeonnt  to  hSm  cotenant  fbr 
the  use  of  the  lands  held  in  eommoDt  b1- 

tbouffh  he  hafi  received  tbe  beneflU  thereof  with- 
out any  attempt  to  exclude  the  other,  or  a,uj 
promise  or  mutual  uoderstandltis-  to  slTe  any 
eonpeowtlon  for  the  inoOts  taken  bj  him. 


V0TB.—L4aMiair  Of  totcnonti  to  oeooMt /or  VM  imd 
oeoqiatfpn  and  renti  and  vhIOm- 

I.  The  eofMnon-Iate  doctrine. 
n.  Reason  of  tht  eommon-km  doctrins, 
UL  Slates  nut  adopOna  the  EflffUA  ttaluU. 
IV.  When  Add  liable, 

a.  Jn  eoK  of  ototer. 

b.  rn  e  MS  where  an  aoreement  aetata 
0.  When  ocfupUd  by  on«  oJone. 

T.  The  remedy  vu  helmen  eotenanu. 

a.  Statutory  action  of  aeeotmL 

b.  Proeeedtnge  in  equUv. 
0.  In  action  of  amimpM. 

VI.  LtabUUy  to  aeeouTU  for  renU  reertatA. 
Tll.  Wsn  /or  rents  recefced. 
VITL  TAeQueatton,  TFTuittamoretAanaiUfitsluiref 
ZX.  jPTeeewttv  o/  a  demand. 
X.  Seeemary  alleo<Uton»  in  action  of  account- 
XL  At  what  character  (tot>t«. 
XXL  PorlKon  of  eotenanl  Aoldlnff  omt. 
XIIL  Extent  ff  ttablUtv. 
XIV.  When  liable  to  pay  interest. 
XV.  TFhen  held  for  the  rental  mIm. 
XVL  Poattlon  of  pureham-     eatmumPt  than. 
XVIL  A»  to  enuareeners, 
XVI II.  The  question  of  deilvctlont. 
XIX.  Heme  proJUe. 

XX.  n»<vpiMoatlonofth»atatiuU(^HmttaHon$. 
XXI.  OmttruBtton  of      ttote  tUOuteg. 

Upon  the  qnesUon  of  the  llabllltr  of  tenanta  In 
«ommoD  to  an  action  of  trover,  see  nMe  to  Waller 
r.  Bowling  (UU)  (N.  a>  12  L.  U.  A.  IWL 

The  ftuestton  aa  to  tbe  rlffbt  of  a  ootenant  to  oon- 
trlbntloD  forlmprovMnentamade  byhlmwUl  form 
the  aubjeoc  of  a  aeparata  not*  to  Want  t.  Ward  (1885) 
<W.  VaJ  M  L.  B.  A.  — w 

L  The  eommon-tow  doetriiw. 

In  Coke  upon  Littleton,  tt  190^200,  tbe  anoient  rule 
of  tbe  oommoa  law  la  stated  as  being  that  one  ten- 
ant In  common  cannot  maintain  an  action  agalnBt 
faia  coteoant  (or  taking  the  whole  iwofira  of  the 
common  eetala  anlen  he  has  been  appointed  balllir 
br  his  cotenant.  Hudeon  v.  Coe  (18B7)  79  He.  88L 

And  tbe  other  acoopted  that  appointment,  In 
wblob  oaae  an  aotton  of  account  lB.y  agalnat  tbe 
bailiff  aa  to  the  case  of  an  owner  of  an  entirety  of 
anratate.  Webster  t.  CUef  (iwn  47  N.  H.  Ml. 

So  that  independmt  of  ttatate  one  tenant  In 
oommon  cannot  maintain  an  action  against  bis  co- 
tenant  for  taking  tbe  whole  proflte  of  the  Joint  es- 
tate. Cutler  T.  Currier  (1806)  U  He.  81. 

Brai  thongb  tbe  ootenant  may  have  embezzled 
•acta  profits  or  appropriated  tbe  whole  to  himself. 
Sbiels  T.  SUrk  (I8B4)  U  Oa.  4S9t  Nelson  ▼.  Claj'  aS33) 
T  J.  J,  Harsh.  140.  SS  Am.  Deo.  387. 

But  it  one  tenant  in  oommon  tell  tbe  entire  prop- 
erty his  ootenant  may  aoe  at  law.  OowlSB  v.  Qar- 
rett  I1S87}  80  Ala.  ML 

For  nothing  Is  better  settled  than  tbe  rule  that 
the  mere  oooupatfra  of  premises  owned  In  common 

a8ij.aA. 


Sep  bIw.  47  L.  R.  A.  540. 


8.  Ap  aetiim  of  aMampait  agfainat  &  eo. 
tenant  may  be  allowed  to  be  changed* 

tt  oeoenary,  into  a  bill  in  equity,  under  the  New 
Hampshire  praotloe. 

(July  a,  1800D 

CASE  reserved  by  the  Trial  Term  for  Merri- 
mac  Count;  for  tbe  opialon  of  tbe  full 
court  of  an  actfoo  of  asaumpsit  brought  by  one 
tenant  lo  common  of  certain  real  estate  againM 
his  ootenant  to  recover  for  the  use  and  occopa- 
lioa  by  ihe  Utter  <tf  the  land.  Oatedite^irged. 


by  one  tenant  In  oommon  does  not  entitle  tali  co- 
tenant  to  call  him  to  aooount  or  render  him  In  any 
way  liable  to  an  action  for  tbe  use  and  oocupation 
oftbeeetato.  Newbold  t.  Smart  (USD) «  Ala.  SBSi 
Fielder  r.  Childs  (188»  18  Ala.  587:  West  r.  West 
(1800) »  Ala.  468;  Pico  v.  Columbet  (1859)  U  OaL  114, 
78  Am.  Deo.  660;  Chapin  v.  Foss  (1874)  76  UL  28(^ 
Hnmphriee  t.  Davis  (188S)  UD  Ind.  800;  BeyaoUs  r. 
WUmeth  (larri  U  lowm,  088:  Janes  v.  Brown  (Uni)  *», 
Iowa,  MB;  Belknap  t.  Belknap  OBBBJ  7T  Iowa,  71; 
Gowen  v.  Shew  (I86B)  40  He.  68;  Hoses  r.  Roes  (IBSBi 
41  He.  860,  B8  Am.  Dec  2S0:  Israel  v.  larael  (1809)  80 
Ud.  UO,  96  Am.  Dec  671;  HoLanghlin  v.  HcLaughUn 
OflW)  80  Hd.  115;  Sargent  t.  Parsons  (1816}  U  Uasa. 
14B:  Peek  V.  Carpenter  (18S8)  7  Gray,  288, 88  Am.  Deo. 
477;  Blood  v.  Blood  am)  110  Hass.  64S:  Everts  t. 
Beach  (1876)  SI  Uioh.  190. 18  Am.  Rep.  160;  Hause  t. 
Hauae  (188S) »  Hlon.  862;  Kean  v.  Connelly  (im) » 
VUnn.  BS,  n  Am.  Bep.  468;  O'Connor  t.  Delaney 
(18881 88  BOnn.  M7:  Ragaa  v.  UoOoy  0880)  88  Ho.  868, 
3BT;  Buokelew  v.  Bnedeker  (1878)  £7  N.  J.  Bq.  SSt 
Izard  V.  Bodlne  (1857}  11  N.  J.  Bq.  408, 69  Am.  Deo, 
6B5:  Bdsall  v.  Uerrlll  (1888)  37  M.  J.  Bq.  lU:  HcHurw 
nj  V.  Bawson(184iij8  Hill,  »,  Green  v.  Putnam 
(1817)  1  Barb.  600;  Woolever  v.  Koapp  (1861)  18  Barb. 
285;  Soott  V.  Guemaey  (1866)  60  Barb.  IBS.  affirmed 
(1871)  18  S.  T.  106;  Wlloox  V.  Wtloox  (1867)  48  BarU 
ast;  Joslyn  v.  Joslyn  (1876}  9  Hun,  888;  UoAlear  r. 
Delaney  (1881>  19  H.  T.  Week.  Dig.  £88;  Le  Barren  v. 
Baboock  (1887)  46  Hun,  698;  Zapp  v.  Ulller  (1888)  108 
N.  T.  51;  Valentine  v.  Healey  (1885)  86  Hun,  2B0t 
Wagston  T.  Smith  (1846)  89  N.  a  1:  NorthooU  v.  Cos* 
per  am)  11  N.  a  308;  Anderson  v.  Qreble  (1881)  I 
Ashm.  186;  Oelan^l  Bstate  (1888) »  Pa.  Dist.  Bep, 
800;  Jones  r.  Weatbersbea  (IMfl)  4  StrolA.  I^  60.  61 
Am.  Deo.  668;  Jones  v.  Uassey  (1880)  11 B.  a  888;  Tr- 
ner  t.  Fenaer  (1880)  1  Lea,  109;  Schneider  v.  Taylor 
(1888J 16  X^a,  801;  Osbom  v.  Osbom  (18SU  88  Tex.  4S6t 
Anderson  v.  Oanoh  (IS97)  (Tex.)  8  B.  W.  Bep.  7601 
Teaoh  T.Beattie(1800)88  Tt.  106:  Dodson  v.Hays 
a8S7)  28  W.  Va.  677:  Btoe  v.  George  (1878)  80  Graa^ 
Ch.  (CT.  C.)  231. 

Not  even  for  an  injury  done  to  It  by  him  short  of 
dratruotlon  of  It,  or  a  conversion  of  ttie  whole  ot  it 
to  Ui  own  use,  or  that  which  Is  equivalent.  South' 
worth  V.  Smith  n868)  37  Conn.  866. 71  Am.  Dec  Tt, 

And  where  It  Is  not  shown  that  tbe  tenant  in  poe- 
sesslon  Is  llatde  to  account,  tbe  mere  oooupation  of 
tbe  premHes  1^  blm  Is  no  ground  f«  tbe  appototF 
meat  of  a  receiver.  V'an>amr.Leek(1886)86Iowa( 
7SL 

Bo  a  tenant  In  oommon  cannot  reoover  for  use 
and  oocupation  of  tbe  premlsea  against  the  lessee 
of  the  Interest  of  his  ootenant  lo  the  absenoe  of  aa 
attornment  or  refusal  ot  ooonpanoy.  Badger  t. 
Holmes  (1866)  6  Gray,  118. 

Even  under  tbe  Bngllsh  Statute  of  Anne  mere'ea* 
elusive  oocuDatton  la  not  aulBcleut  to  eutttle  out 
tenant  in  oommon  to  sue  tbe  other  for  use  and  oo- 
cnpation.  Brown  t.  Wellington  (1871)  108  Maaa.  SU^ 
8  Am.  Bep.  880l 

There  being  no  adverse  claim,  there  Is  no  prioct- 
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830  Nkw  Hahfshibe 

Tbe  facts  found  by  tbe  referee  upon  which 
tbe  case  was  reservea  are  as  follows: 

Tbe  parties  are  brothers,  and  since  tbe  land 
tiecame  thetr  pnperty  b  part  of  It  haa-been 
used  hj  both  In  common  as  pasture  and  wood 
land,  and  a  small  lot  has  been  exclusively 
occapied  by  plaintiff.  With  plaintiff's 
knowledge;  and  without  objection,  defendant 
haa  occupied  the  rest,  and  taken  all  the  crops 
from  it,  except  a  small  part  taken  bv  plain- 
tiff. Plaintiff  was  never  excluded  from  oc- 
cupying, or  from  taking  tbe  products.  He 
has  recMTed  all  he  asked  for,  or  attempted  to 
take.  If  defendant  is  liable  tor  rent  (esti- 
mating the  use  and  occupation  at  the  rental 
value),  there  would  be  a  balance  of  $612.^ 


pie  of  law  or  equity  tbat  wUI  cbartre  one  as  th« 
hirer  of  tbe  otber^  loterestBi  tbe  use  beln^  reaaoD- 
•Ue.  and  an  IneUent  of  the  poaaeMion  wheo  not 
wromrfnL  AklD  ▼.  Jeffetaon  (188&)  a  Tex.  IDT. 

The  Bofrllali  Statute  of  i  and  6  Anne,  chap.  1ft, 
only  iriTlnff  the  aotloa  where  the  land  held  Id  com- 
mon  was  let  and  one  of  tbe  ooienants  received 
,Bore  than  bis  Juit  share  of  the  rents.  IMd. 

As  against  a  bailiff  wbo  refused  an  aoonuot. 
Borrell  v.  Boirell  (18U)  88  Fa.  408;  GloolDger  v. 
Hazard  (18S8)  4Z  Fa.  M. 

Althoutfb  be  bad  not  been  constituted  balUIT. 
NortlB  T.  Gould  (18Bt)  1ft  W.  N.  C.  187. 

So  tbe  KOUon  of  aooonnt  will  not  lie  against  a 
tenant  In  common  who  has  obtained  more  than  bla 
■bare,  unlen  the  tenant  Bought  to  be  charged  has 
been  constituted  and  received  the  products  and 
pfOflts  as  bailiff.    Leach  v.  Seattle  (1800)  88  Yt.  IML 

The  efltoot  of  the  statute  was  to  create  an  obllga- 
,tloD  toaooonnt  as  bailiff  In  the  absence  of  an  ex- 
'preas  agreement,  from  tbe  mere  relation  of  priritj' 
between  the  cotenants.  Northoott  V.  Oasper  (istfi) 

AN.asoe. 

upon  a  bill  merely  seeking  an  account  for  rente 
of  property  alleged  to  hare  been  received  and  ap- 
propriated to  the  defeDclant'B  use  during  oertaic 
years,  but  no  recovery  for  tbe  mere  use  and  occu- 
pation, no  recovery  can  be  bad  on  such  use  and 
ocoupatlOD  unless  the  cotenant  complaining  has 
been  wholly  evicted,  forcibly  kept  out  of  poesess- 
k>a,  or  there  has  been  an  agreement  to  pay  rent. 
Oayle  v.  Johnston  (18B6)  80  Ala.  89K. 

Ttaere  must  be  something  more  than  a  mere  007 
eupatlOD  of  the  estate  by  the  one  and  a  forbear- 
ance of  auch  oocuptiOD  by  tbe  other,  the  one  merely 
occupying  doing  nothing  more  than  what  be  has 
a  right  to  do.  Newbold  v.  Smart  1IS8O)  B7  Ala.  328. 

A  mere  friendly  occupation  of  the  common  es- 
tate by  one  tenant  not  rendering  him  Uable  to  ac- 
count for  reuts  and  proQts.  Wilkinson  v.  Stuart 
0883)  71  Ala.  19B. 

Even  though  tbe  occupancy  is  that  of  a  firm  of 
vblob  he  Is  a  partner.  Scott  v.  Ouemsey  (1866)  eo 
Barb.  188,  affirmed  0871)  48  N.  T.  lOB. 

Although  he  may  have  embezzled  theprofltsor 
appropriated  the  whole.  Nelson  v.  Clay  (1833)  7  J. 
J.  Uarah.  140,  S8  Am.  Dec.  887;  Sbiels  v.  Stark  0861) 
11  Ga.  12». 

So  a  tenant  la  common  In  posseeelon  nnder  tbe 
mlfltaken  Idea  tbat  he  is  entitled  to  the  whole  inter- 
est Is  not  liable  loaoconnt  for  tbe  use  thereof,  where 
there  is  no  exclusion  or  claim  made  upon  blm  to 
protect  the  other's  rlgbn.  SaUer  v.  Sailer  11886}  11 

V.  J.  Eq.  see. 

Where  one  tenant  In  oommoD  of  a  parcel  of  land 
kept  a  terry  thereon  under  license  thus  enhancing 
tbe  value  of  the  property,  tbe  same  right  being 
open  to  tJse  other  whose  enjoyment  and  rights  were 
sot  obstructed,  the  right  to  keep  tbe  ferry  was  con- 
sidered a  personal  priritoge  tn  the  profits  of  wblob 
98  L.  & 
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due  from  him  to  plaintiff.  There  has  aerer 
been  any  mutual  understanding,  or  anj 

firomise  on  defendant's  part,  tbat  be  would 
D  any  way  make  any  compensation  for  bit 
occupation  of  any  pert  of  tbe  laud  or  for  hl» 
use  of  plaintiff's  undivided  share.  Defend- 
ant did  not  agree  to  pay  plaintiff  for  either 
past  or  future  occupation. 

Mutrt,  W.  O.  Bazton  and  Bingham  ft 
MitcheU  for  plaintiff. 

Meun.  D&niel  B»ni»rd  and  Cluus*  ft 
Strevtw*  tor  defendant: 

One  tenant  Id  common,  in  the  absence  of  &» 
express  agreement^  Is  not  liable  to  his  coienant, 
who  is  not  excluded  from  the  common  land,  for 


the  other  ootenant  was  not  entitled  to  Shaie.  Ba>- 
gan  T.  McCoy  0860;  2S  Ho.  8M.  807, 

Bo  where  It  was  not  idunted  that  the  defmdanl 
tenantfn  common  with  the  hetra after  the  death  of 
bis  wlte,1et  the  lands  and  received  the  rents,  or  that 
the  belra  ever  demanded  or  that  he  ever  refused  tbe 
right  to  occupy  any  portion  of  the  land,  or  that  be 
constituted  blmself  tbeir  bailiff,  there  waa  no  case 
npon  which  tbe  heirs  could  compel  sncfa  too  ant  Id 
common  In  possession  to  pay  them  rents.  Akin  v. 
Jefferson  0886]  65  Tex.  187. 

The  Statute  of  4  and  6  Anne  altered  the  oommoD 
law  so  far  as  to  enable  a  tenant  In  oommoa  to  maiu- 
talQ'account-reoder  against  his  oompanloaa  as  bail- 
iff for  receiving  more  than  bfa  Just  share  and  pro- 
portion; and  in  construing  tbe  meaning  of  tbe 
words  "account-render"  in  this  section,  tbe  oourt 
In  Korris  v.  Gould  (1881)  15  W.  N.  C.  1S7,  adopted  the 
reasoning  of  tbe  oourt  in  the  BngUsb  case  of  Hen- 
derson V.  Bason  (185L)  17  Q.  B.  701,  ZIL.  J.  Q.  a  8S.  » 
Bng.  L.  ft  Eq.  337,  16  Jur.  618,  holding  tbat  acount- 
render  would  not  lie  by  one  tenant  io  common 
against  the  other  for  the  mere  use  and  occupation 
of  tbe  premises  by  such  cotenant  with  the  oonsenl 
and  approbation  of  bis  cotenant.  To  tbe  same  ef- 
fect Cutter  V.  Currier  (1866)  61  Me.  81. 

The  Statute  of  4  and  6  Anne,  chap.  IS,  Is  not  re- 
peeled  bySand  lWm.iy.,chap.27.  Soheld  in  Hen- 
derson V.  Eeson  (1816)  15  L.  J.  Cb.  497.  10  Jur.  881. 1» 
81m.  SOa.  where  tbe  aurTlvlnir  coienant  In  oommoa 
claimed  six  years'  rent,  tbe  deceased  tenant  having 
entered  Into  posseaalon  with  tbe  cooaentand  under 
an  understanding  that  be  tfiould  pay  an  occupa- 
tion rent  when  called  upon  to  do  so,  the  court  al- 
lowing tbe  cliilm. 

In  Fry  V.  Payne  (1887)  82  Ta.  7T».  the  defendant 
was  In  poeseesioQ  and  used  tbe  land,  and  there  was 
nothing  Inconsistent  with  tbe  asserted  rigllti  of 
others,  bis  possession  being  looked  uponastbe  poa* 
session  of  all,  ttaere  l>elng  no  ouster. 


II.  lUaeon  of  Ihe  conmon-law  doctrin*. 

At  common  law  and  independently  of  statute 
Joint  tenants  and  tenants  In  oommon  are  looked 
upon  In  the  light  of  partners.  HamUtoa  V.  Oonlne 
11868)  28  Md.  etO,  92  Am.  Dec  721. 

So  tenants  In  common  being  Jointly  seised  of  tbe 
entire  estate,  each  has  an  equal  right  of  entir  and 
possession,  and  tbe  entry  and  possession  of  one 
will  be  presumed  to  be  In  accordance  with  bis  title, 
such  presumption  holding  until  some  notorious 
and  unequivocal  act  of  exclusion  occurs.  ISrmel 
V.  Israel  O88O1  80  Md.  120.  90  Am.  Deo.  671. 

As  such  are  entitled  to  occupy  tiielr  portion  of 
every  part  of  tbe  premises.  Crane  t.  Waggooer 
(1866)27Ind.B3,8»Am.  Dea  IBB. 

Therefore  one  cannot  make  bis  own  omisrion  to 
occupy  tbe  tolntestate  a  ground  of  action  against 
bis  cotenant,  the  relation  of  landlord  and  teoaat 
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tnltiDg  and  conreitlDg  to  lila  own  use  the  pro- 
ducts of  Bucb  land. 

Webtier  v.  Qtlef.  47  N.  H.  294;  Bm-ff  v. 
Whidden,  62  N  H.  473;  Badger  v.  Hotme$,  6 
Gray,  118;  Peek  v.  Carpenter,  7  Grav,  883.  66 
Am.  Dec  477;  Sargentr.  Paraona,  IS  M&as.  140; 
Kean  v.  QmneUs,  2S  Mlna.  88  Ajil  Rep. 
468,  and  cases  cited. 

Assumpsit  for  use  and  occupation  canuot  be 
maiutained  In  tbe  absence  of  a  contract,  express 
or  impJied,  to  pay  for  such  occupation. 

DurreU  v.  Emery,  64  N  H.  828. 

Tbe  referee  flods:  (1)  that  there  was  do  ex- 
press coDlract;  (2)  that  there  was  no  tacit 
Agieement  or  oDderstandlog  from  which  a  coo- 
tract  caa  be  Inferred;  (8)  tbat  there  was  do 


not  BubstetiQff  between  tbem.  Badger  t.  Holmea 

0866)  6  Oraf.  11& 

If  tbe  rule  were  ottaerwise  Its  effect  would  be  tbat 
one  tenant  Id  oommon  by  keeplnirouCof  tbe  actual 
poneaafoo  of  the  premises  mlg-bt  convert  tbe  other 
Into  bis  bailiff  and  prevent  talm  from  oocupying 
except  upon  parment  of  rent  Tyner  v,  Fenner 
<1880i  4  Lea,  ML  To  the  same  effect,  Jones  v.  Ha»- 
aey  {1880)  14  8.  G  ESZ;  Ploo  r.  ColUTobet  (1809)  120&1. 
414.  73  Am.  Deo.  5G0. 

Tbe  possesBlon  by  one  ooteoant  of  tbe  Interest  of 
tbe  other  Is  an  Incident  to  poraeselon  when  not 
wTonrfuL  Akin  v.  Jefferson  (lesCi  flfiTez.  187. 

And  Is  tbe  exercise  of  a  letral  right.  Pico  v.  Col- 
ombet,  supra. 

AsowDerottheeetntepermifetpsrtoiit.  Bcbnel- 
der  r.  Taylur  (188S)  16  Lea,  KM. 

Each  havlDK  a  rlirbt  to  oocupr.  Qowen  t.  Shaw 
n865>  40  Mo.  68;  Urgent  r.  Parsons  (1815)  12  Mass. 
149;  Kline  t.  Jacobs  (isn)  68  Pa.  67;  Nell  v.  Sbaokel- 
ford  (1876)  tf  Tex,  US;  Osbom  t.  Osborn  (1684)  68 
Tex.  4B6. 

By  %irtue  of  bis  ovntltie.  Talentbie  t.  Healer 

aSW)  86  Hun,  00. 

Tbe  following  oases  Id  order  (A  states  also  main- 
tain tbe  above  principles.  Newbold  t.  Bmart 
(1860)  67  Ala.  aU;  Wilkinson  7.  Stuart  0888)  74  A  la. 
US;  Kid  V.  Bird  0876)  IB  Bla.  4Si.  21  Am.  Rep.  290: 
Crane  v.  Waggoner  (1806)  27  tnd.  GB.  SB  Am.  D«o. 
4Se:  Israel  Israel  (1860)  SI  Hd.  UO,  96  Am.  Dec.  m.\ 
Badir^r  v.  Holmes  (1866)  6  Gray,  118;  Campbell  v. 
Campbell  (1870;  21  Uicb.  488;  Everts  v.  Beach  tl875) 
tl  Hlob.  186,  18  Am.  Jlep.  16B:  Button  v.»Poweni 
(1886)  88  Ho.  8(9:  Ramn  v.  HoCoy  (ISBO)  29  Uo.  856, 
8U7;  Buokelew  v.  Bnedeker  (1876)  27  N.  J.  £q.  83; 
Barrell  v.  Barrell  (1874)  ai  N.  J.  Eq.  178;  Austin  t. 
Abeame  (1874)  61  N.  Y.  fl;  Volentloe  v.  Johnson 
dSHS)  1 HUI,  Bq.«;  araham  t.  neroe(l8a9i19Gratt. 
fS,  100  Am.  Deo.  60^  Dodson  t.  Hays  (1687)  28  W.  Va. 
917. 

And  such  ooonpenoy  alone  does  not  render  tbe 
tenant  liable  for  rent.  Vanium  t.  Leek  (188B  6S 
Iowa.  7SL 

Tbe  neglect  of  a  eotenant  to  enter  Into  equal  en- 
joyment at  any  moment  may  be  retrarded  as  an  as- 
sent to  tbe  sole  occupation  of  tbe  other.  Ploo  v. 
Oolumbet  OSm  12  CaL  44, 73  Am.  Deo.  GSO. 

The  equal  right  to  ponesBkm  extending  to  every 
part  and  parcel  of  ttie  subjeot-matter  of  the  ten> 
ancy.  Soonoe  v.  Sconoe  (1884)  16  UL  App.  109. 

One  cannot  gain  an  exclusive  Hght  to  any  part. 
Began  v.  McCoy  OSm  29  Uo.  886, 807. 

Bo  tbe  possearinn  of  one  tenant  Id  common  Is  In 
oontemplatloo  of  law  tbe  posscloa  of  the  other. 
Israel  r.  Israel  (\m\  30  Md.  UIK  08  Am.  Deo.  SH: 
Irvine  r.  HanUn  (ISffl)  10  Serff.  *  B.  219;  Jtmes  r. 
Maaey  11880)  14  6.  C.  292. 

And  ta  treated  as  had  with  the  consent  and  ap> 
pwbatloa  of  the  other.  Hewbold  t.  anuut  (1880)  ff 
AJa.  m. 
M  L.  R.  A. 


cootract  by  estoppel  arising  from  the  aots  Of 
conduct  of  tbe  parties. 
Bee  Suoa  t.  Irm,'^  N.  H.  630. 

Bingham*  J.,  delivered  the  oplDlon  of 
the  court : 

"There  is  a  large  class  of  contracts,  called 
'Implied  contracts,'  which  rest  merely  ob 
constructioQ  of  law,  mid  In  which  there  ts, 
properly  speaking,  no  assent  of  the  parties  to 
tbe  terms  by  which  they  are  bound,  what  the 
law  looks  to  in  these  cases  is  not  agreemeDt 
of  the  parties,  but  thelr'circumstanoes  or  acts : 
and  from  their  circumstances  or  acta  the  law 
raises  the  dutj  and  implies  the  promise  br 
which.  In  the  IndlTldual  case,  the  party  win 


So  that  an  actual  ouster  must  be  proved  to  rebut 
such  presumpcton.  Isra^  r.  Israel,  supra. 

The  land  being  free  to  all,  there  Is  uo  reason  In 
compelling  him  who  does  enter  to  pay  rent  to  him 
who  netrlects  or  dlstlnoUy  refuses  to  do  SO.  Began 
V.  HcC^y,  supra. 

Therefore  one  tenant  In  common  ooonpjlng  tb» 
whole  estate  without  claim  on  tite  part  of  his  oo* 
tenant  la  under  no  obligation  toaccount.  Isard  v. 
Bodine  (1857)  11 H.  J.  Bq.  408, 69  Am.  Dec.  EOS. 

Suob  ocoupaaoy  <A  tbe  e-itire  property  being 
warranted  by  fats  own  Interest  and  estate  and  In 
his  own  right.  Bverti  v.  Beach  (UTiH  81  lUch.  la^ 
18  Am.  Bep.  160. 

Whether  the  ocoupanoy  Is  united  or  itngle,  If  H 
follows  the  common  right  and  Is  not  affected  by 
special  arrangementa  It  extends  so  far  as  the  oom- 
mon Interest  extends,  ibid. 

Neither  tenant  to  exclndud  by  the  oiroumstanoe 
tfaattheotherdoesnotoocupy.'  iMd. 

If  a  eotenant  does  not  see  fit  to  come  In  and  oo- 
cupy,  the  sole  occupation  of  one  is  not  an  exclu- 
sion of  the  other.  Newbold  T.  Smart,  supra. 

Tbe  mere  fact  that  for  some  reason  one  does  not 
occupy,  not  obliging  the  other  to  stay  out.  Bveits 
v.  Beach,  supra. 

So  tbe  more  fact  tbat  a  tenant  fn  oommon  Is  In 
possession  will  not  of  itself  make  him  liable  for  va 
ocoupatlonrent.  Jones  v.  Uassey  (1880)  US.  a  202L 

For  if  the  wbole  possession  by  one  ootenant 
could  render  him  Usble  to  the  other,  it  would  he  In 
the  power  of  the  other  br  voluntarily  remaining 
out  of  posBOBsioo  to  kocp  out  bis  companion  alio. 
Pico  V.  Oolumbet  (1880)  12  Oal.  414. 78  Am.  Dec  650. 

It  Is  a  recognized  limitation  upon  the  doctrine  of 
relation  tbat  it  shall  not  be  applied  In  such  a  way 
as  to  make  i  hat  tortious  yhloh,  when  dooe^  was 
lawfuL  Davis  v.Oiapman  (1888)20  Fed.  Bepu4S. 

Tbe  action  for  use  and  occupation  being  founded 
on  prlvltr  of  oontmotand  not  on  privity  of  estate. 
Barron  v.  Msnb  (1884)  03  N.  H.  107. 

So  the  non-liability  of  one  ooteoant  to  account 
fw  the  rents.  Issues,  andprofltsreoelvedt^  Urn  In 
*the  absenoe  of  an  express  agreement,  results  from 
the  nature  of  the  tenure.  Boseboom  v.  Boseboom 
(1878)  16  Hun,  809,  afOrmed  (1880)  81  N.  Y.  866. 

But  tberigtitof  a  ootenant  to  retain,  use,  and  ftp> 
propriate  tbe  benefits  of  tiie  land  extends  only  to 
the  products  of  its  proper  use  and  emphirment, 
and  not  to  anything  whlcb  la  part  of  tbe  land  Itself 
and  not  severable  In  the  proper  use  of  It.  Sbepaid 
V.  Fettlt  0888)  80  Hinn.  112. 

The  true  dlstlnoClon  of  UabiUty  Is  between  the 
case  where  one  of  tbe  ootenants  ooouples  and  uses 
tbe  oommon  estate,  and  the  case  where  one  eoten- 
ant oolleots  rents  from  a  third  party  for  tbe  us* 
andoccupaooy  of  the  oommon  estate:  In  tbe  for- 
mer case  he  M  not  UaUe  to  aocount  while  in  the 
laUerbels.  fis nmU Settlement  <tf  T]^ t. Ou^ 
wrif  ht  (UBO)  «Ma  App.  SR. 
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be  bound.  In  the  case  of  an  express  oootract, 
the  law  measures  tlie  extent  of  each  party's 
■duty  by  the  terms  to  which  he  baa  expressly 
-agreed ;  in  the  case  of  an  Implied  contract, 
the  terms  are  such  as  reasno  and  justice  dic- 
tate in  the  particular  case,  and  wntch  there- 
fore the  law  presumes  that  every  man  under- 
takes to  perform."  1  Chitty,  Cont.  Uth  ed. 
i^.  "If  the  forms  of  common-law  actions 
were  adapted  to  the  truth  of  the  case,  a  de- 
fendant  could  not  be  held  liable  In  an  action 
of  contract  except  upon  proof  of  an  actual 
•cmitract,  either  expr^  or  tacit.  But,  by  a 
Action  adopted  for  tlie  sake  of  the  remedy, 
the  law  in  some  Instances  allows  an  action 
■of  contract  to  be  maintained  to  enforce  a  legal 


oblijtation  or  dnty  which  the  defendant  has 
nerer  In  fact  promised  to  perform.  The  law 
in  such  cases  implies  a  promise,  though  such 
implication  may  be  directlr  ajcainst  the  act- 
ual fact,  and  even  against  the  party 'a  stanng- 
est  protestations.  *  Eaatman  v.  Clark^  58  H. 
H.  276.  880,  16  Am.  Rep.  193.  The  idea  of 
a  contract  implied  by  law  Is  a  legal  fiction, 
invented  and  used  for  the  sake  of  the  remedy, 
to  enforce  the  iKTFormaDce  of  a  legal  duty. 
Sceta  T.  Tnu,  Id.  637 ;  KelUj/  t.  2)arM.  49 
H.  187 ;  &  Bhoda.  L.  K.  44  Ch.  Div.  M. 
The  InTention  of  tiie  fiction  Is  an  application 
of  the  general  principle  that  requirea  audi 
convenient  procedure  to  be  invented  and  naed 
aa  Is  necessary  to  furnish  complete  remedies 


m.  Slates  not  adopting  the  Bmfiith  ttatuU. 

The  BDffltab  Statute  i  and  6  Anne  baa  been  ooo- 
-struedsoaBtovlTe  a  riffbt  of  leooveiT  for  mere 
me  and  occupation  hy  one  part  owner  against  ao< 
other,  and  similar  statutes  bare  been  enacted  In 
«ome  of  (he  states  ol  the  DnfoD  with  a  like  oon- 
■truotlon,  but  no  sutdi  statute  ezteta  In  Alabama: 
the  Statute  of  Anne  bevlnii  been  enaoted  after  the 
■etttement  of  the  United  States  the  oommon-law 
rule  which  denies  mioh  rlffbt  preraillnff  In  that  state. 
<}arle  V.  Johnston  iiesfii  SO  Ala.  SBA. 

Therefore  the  mere  oooupatkm  of  premtsee  by 
-■Doh  a  tenant  doee  not  render  him  liable.  Vidder 
T.  Cbllde  0883)  78Ata.Ur. 

Bo  section  4100  of  HaoBfleldl  Arkaow  Digest, 
.flrinp  landlords  the  right  to  reoorer  a  reasonable 
oompensatloD  for  the  use  and  oooupatlon  of  tbelr 
premises,  baa  no  appUoatlOD  to  tbe  oooupancr  of 
tenants  tn  oommon.  tbe  relation  of  landlord  and 
tenants  not  exlatinfr  between  them.  In  the  aboenoe 
■of  ao  afrreemeot,  each  ooouprlnar  In  fals  own  right. 
Hamby  v.  Wall  (1887)  a  Ark.  UK. 

And  tbe  Statute  4  and  5  Anna,  cbap.  IS,  Is  not 
■adopted  In  Callfonila,  nor  Is  any  similar  statute 
fMKed  by  the  letrlslature.  Floo  v.  Oolumbet  (1850) 
UGal.  414. 78  Am.  I>ec.  650. 

Neither  Is  it  In  foroe  in  North  Carolina.  Cbam- 
Iwie  V.  Chambers  (ISBftilON.C.  tSS,  14  Am.  Dee.  1180^ 
Bat  see  Wafrstair  v.Smlth  (IMB  »  H.ai,*^ 
Head  T.,  subdlr.  a. 

With  reference  to  the  meaning  of  the  words 
**for  receiving  more  than  comes  to  his  just  share 
-or  proportion"  tbe  ooun.  In  Barir  v.  Friend  (IseO) 
IS  Gratt.  tL,  78  Am.  Deo.  409,  contended  that  the 
eonstniotlon  placed  upon  the  words  by  tbe  Bnirlish 
-eaae  of  Henderson  v.  Kason  (18B1)  17  Q.  B.  701. 21  L. 
J.Q.B.  88.  U  Jur.UCCs  Bng.  L.  *  Eg.  887.  to  the 
effeot  that  tiieaot  only  intended  to  makaaieiunt 
In  oommon  accountable  for  receiving  from  a 
stranger  on  account  of  the  rents  and  profits  of  tbe 
property  more  than  bis  just  share  and  proportion, 
was  too  technical  and  narrow,  and  that  It  ibonld 
embtaoe  not  only  mob  oases  but  those  In  wfaiob 
•nob  rents  and  proftta  were  produced  by  such  ten- 
-anta  In  oooupatlon  and  enjoyment  of  the  property, 
the  court  considering  that  the  word  "received"  as 
used  In  the  statute  literally  meant  a  receiving  of 
proflta  as  well  aa  ot  use  and  occupation,  and  by 
renting  out  of  the  property. 

In  commenting  upon  tbe  construction  o(  aucfa 
■etatnte,  as  declared  In  tbe  ease  ot  Henderson  v. 
Eason,  nipra,  tbe  cx>urt  stated  that  If  that  declaloii 
had  been  made  before  the  Bngllsb  statute  was 
adopted  In  Tlrglnla,  tbe  oohstniotlon  which  that 
declBioo  eettled  In  England  would  have  been 
adopted  by  implication  along  with  tbe  atatnte,  but 
that  aa  at  tbe  time  of  the  adoption  of  tbe  statute 
tbaae  had  been  no  English  decision  ooostruing  It. 
tbe  court  waa  left  free  to  conatrue  it  according  to 
Its  apparent  meaning,  and  the  protnble  Uitentlon  I 
«f  the  legislature  wttbout  being  controlled  sub- 1 
48L.R.A. 


sequent  dedalonsln  England,  or  elsewhen,  othar 
than  In  Its  own  state.  Early  v.Frlaid,  siqira. 

The  ^rglnta  eonrts  have  ezpreaaly  held  that  one 
teoant  In  oommon  or  Joint  tenant  oecupytng  the 
premlsea  to  the  exclualon  of  bla  cotenants  is  ac- 
countable for  receiving  more  tban  his  Just  abaie 
whether  paid  by  a  atranger  or  derived  from  the 
use  and  oooupatKm  of  tba  pr^wrty,  trat  the  ooen- 
pylng  tenant  Is  liable  only  for  tbe  fair  valne  ot 
the  property  In  the  cwodltlon  In  wbloh  It  was  at 
the  time  it  went  Into  bts  potoconion.  and  tbe  coten- 
anta  are  not  epUtled  to  thebeneBtof  tbe  lasuesaod 
profits  made  by  the  appUoatlon  of  tbe  aklll  and 
capital  of  tbe  ooenpylng  traants  bestowed  on  tba 
common  property.  White  v.  Stuart  (1888)  IS  Va. 
54ft,  667. 

In  White  V.  Stuart,  m^pra,  tbe  ooort  oonsldeted 
tbe  case  required  the  modlflcatton  of  tbe  nils 
owing  *»  the  change  of  ciroumstanoes  axwiog 
therein. 

IV.  WhenhOd  UabU. 

Tbe  rule,  however,  as  above  declared,  has  Its  ez- 
oaptlona,  and  such  a  ootenant  will  be  held  HaUetai 
oases  where  be  has  ousted  and  excluded  bfa  ooteo- 
ant  from  posseeelon  and  baa  refused  to  allow  him 
to  occupy;  also  in  casea  wbere  be  has  acted  as  ball- 
1(1,  reoelving  more  thanhla  Juatahaaeof  tliereoia 
and  proflta,  and  when  the  posltlOQ  of  buMllord  and 
tenant  has  existed  between  tbem. 

There  must  be  something  more  tban  oocupanoy 
of  tbe  estate  by  one  and  a  fort>earanoe  to  occupy 
hy  tbe  other.  Boley  v.  BaruUo  (1887)  ISO  JU.  ut. 
affirming  (1888)  U  111.  App.SUE  Sooaee  v.  Sooece 
(1S84I16I1I.APP.  Ue. 

Yet  It  baa  been  held  that  ocoupaooy  by  one  oo- 
tenant of  tbe  common  property  by  the  consent  of 
tbe  other  does  not  neoeasarlly  relieve  blm  from 
the  payment  of  the  rent.  Sblels  v.  Start  (U6t)  U 

aa.«n. 

a.  7n  ease  ouster. 
Such  tenanta  have  been  held  liable  in  oases  where 
they  have  ousted  or  prevented  the  poosceslon  by 
their  ootenanta.  Terrell  v.  Cunningham  (1881)  Vt 
Ala.  100;  Newbold  v.  Smart  (1880)  67  Ala.  888;  Oayle 
V.  Johnston  aSSfi)  80  Ala.  885:  West  v.  West  lUBO)  U 
Ala.  4fiB:  Hamby  v.  Wail  (l887j  48  Ark.  186;  Pico  v. 
Oolumbet  (18GS)  IS  Gal.  414, 78  Am.  Dec  StU;  South- 
worth  V.  Smltb  (1856}  27  Coon.  8U,  71  Am.  Deo.  7« 
Bird  V.  Bird  il87A}  l&Fla.  Oi,  a  Am.  Rep.  290;  Crane 
V.  Waggoner  (1806)  £7  lod.  02,  BO  Am.  Dec 
Humpbrles  v.  Davis  n88IU  100  lod.  800;  Carver 
V.  Coffman  (IdSi)  100  Ind.  647;  Carver  v.  Fbnnl- 
more  (18B8I  116  Tnd.  830;  Davis  v.  Hutton  (18DU 
127  Ind.  481,  486;  Yamum  v.  Leek  (18B5I  ffi  Iowa.  7U: 
lleUcnap  v.  Belknap  (1B80)  77Iowa,  71:  Sears  r.  Bel- 
lew  ami  28  Iowa,  BOO:  Austin  v.  Barrett  (1870)  44 
Iowa,  48S:  Dodae  v.  Davis  11802)  aowa)  OS  N.  W. 
ttep.  2;  Balfour  v.  Balfour  (ISSli  88  La.  Ann.  97; 
Richardson  v.  Richardson  (1«81)7S  Me.  4€8:  larael  v. 
brad  (Ism)  80  Ud.  ISO.  00  Am.  Deo.  STl:  MoIaoi^ 
lin  V.  MoLanghUn  (18041  80  Md.  lU;  Badger  «. 
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for  Om  Infrlnsanent  of  legal  rights.  Boody 
T.  Watmn,  «4  N.  H.  168,  171,  178,  ITS,  aod 
Authorities  then  cited :  Bamrkitl  Iron  Workt 
Y.  Bale.  64  N.  H.  406.  If  th»ra  is  a  legal 
obligation,  there  la  a  remedy  in  some  form 
of  action.  "It  has  been  long  aettled  that  If 
there  are  coeureties,  .  .  .  and  the  cred- 
itor calls  upon  either  of  them  to  pay  the 
principal  debt,  or  any  part  of  it,  that  surety 
nas  a  right  in  this  court,  either  upon  a  prin- 
ciple of  equity  or  upon  contract,  to  call  upon 
fais  cosurety  for  cootributiou ;  and  I  thiulf 
that  right  is  properly  enough  stated  as  de- 
pending rather  upon  a  princiiile  of  equity 
than  upon  contract,  uotess  In  wis  sense,  tha^ 
the  prhidple  of  equity  being  in  its  operation 


established,  a  contract  mtij  he  inferred  apon 
the  implied  knowledge  of  that  principle  by 
all  persons,  and  it  must  be  upon  such  a 
frround,  of  Implied  assampsit,  that  In  mod- 
em times  courts  of  law  have  assumed  a  juris* 
diction  upon  tills  nibject.  Ormithome  t. 
awinbunu,  14  Ves.  Jr.  160;  164. 

In  Doe  T.  MorreU,  Smith  (N.  H.)  350,  a 
house  had  been  built  as  a  single  tenement, 
with  "  two  rooms  on  tbe  Qoor,  chimney  in  the 
middle,  entry  ht>nt  side  the  chimney,  out- 
side door,  stairs  up  to  the  chambers, "  and 
a  part  of  it  had  been  set  off  on  executtoo, 
the  sheriff  and  appraisers  making  partition 
"by  an  imaginary  line,  ruanlng  through  tha 
middle  front  door,  entry,  through  the  stain. 


Holmes  (IffiO)  8  Qmr,  118:  Sarffoot  t.  Farsooi  (1815) 
IS  Ham.  UOi  OunpbeU  v.  Oampbell  OSTO)  21  Hloh. 
4SB;  Brerts  v.  Beaoh  (1ST8)  81  Hlch.  188, 18  Am.  Bep. 
US;  MoGlute  t.  Thorpe  (18SS)  88  Uloh.  SB;  Hause  v. 
ffauae  asm  »  Minn.  OSS;  Seao  r.  OoudoII;  (1878)  » 
Minn.  Oi,  88  Am.  Bep.  166:  Huttoo  v.  Powers  (1866) 
as  Ho.  888;  Bagan  v.XeCof  (1800)  29  Mo.  866,  887; 
Burrell  v.  Barren  (1^41 25  N.  J.  Bq.  178:  Sailer  7. 
Bailer  (1888)  a  S.  3.  Bq.  806;  Izard  y.  Boding  (WBI) 
11  N.  J.  Bq.  «8,  68  Am.  Deo.  606;  BdaaU  v.  MerrUl 
iWea)  91 S.  J.  Bq.  Ui;  Taggart  v.  Harlburt  (inS)  W 
Sarb.  SG3:  Austin  Abeame  (18T4t  81  N.  T.  8;  Le 
Barren  v.  Baboook  (18>iT)  U  Hun,  CBS;  TalenUoe  r. 
Healer  0886)  86  Hun,  251^  Woolever  v.  Enapp  (IStU) 
18  Barb.  286;  Nortboott  v.  Casper  (im)  41 N.  G.  803: 
Norrii  Ooiild  (1884)  18  W.  N.  C.  187;  Jones  v. 
Weatherabee  (180)  4  Strobb.  L.  60, 61  Am.  Deo.  8S8; 
Annely  v.  De  SHuasure  (1887)28  8.  0.  4VT;  Lylea  v. 
Lylfls  '1883)  1  BlIU  Bq.  7S;  Jooes  T.  Uaney  (1880)  14 
6.  C  202;  Akin  T.  JeffeiMD  (1888)  68  Tex.  ITT;  Aader- 
•on  T.  Glanoh  0687)  (Tex.)  6  B.  W.  Bep.  780;  Osbom 
V.  Osbom  (1884)  81  Tex.  496;  Orabam  v.  Pleroe  0880) 
»  Qratt.  28, 100  Am.  Bea  668;  Dodsoo  t.  Haya  (1887) 
29  W.  Ta.  fiJT;  DaTls  r.  Chapman  (laSQ  88  Fed. 
Bep.4& 

And  that  without  regard  to  the  fact  that  he  re- 
«Um  Dotbtna  while  in  poasnsioa  of  tbe  land. 
Sean  t.  fleOew  (1870)  28  Iowa,  001. 

A  ootenant  having  no  right  to  fbe  snlwlM  paa> 
HMlooofanr  pardon  lar  portion,  andlf  heezer- 
clsea  euch  right  and  ezoludee  bis  ootenant  from  a 
participation  in  the  poasesskm  be  moat  aooount  to 
liii  ootenant  for  bla  taterest  In  the  part  from  which 
be  has  ousted  htm.  Isard  t.  Bodtoe  OSSTt  11 N.  J. 
flq.  4081, 89  A.m.  Deo.  606. 

At  oommon  law  one  jdnt  tenant,  tenant  In  oom- 
hkm,  or  ooparoener  uslog  tbe  oommon  land  exolu- 
tfTSly  hot  notoosUngor  ezoludlng  btaoo-owner 
Mnotohargeable  forthense  and  ocxmpation,  bat 
under  aeoUon  14  of  chapter  100  of  the  West  Tlrgfnla 
Oode  thia  role  Is  changed  as  to  Joint  tenants  aod 
tenants  Id  oommon,  but  not  as  to  oopaieeners. 
Ward  T.Ward  0880)  (W.  Vaj  20  L.  B.  A.  . 

Where  there  ia  an  oustn  do  dlsttnetion  exists  b^ 
tweeo  the  ease  and  one  where  a  disseisor  bolda 
lands  ot  another  and  oo  question  aa  to  tenanoy  In 
eommoD  arises.  6eBnv.8ellew,8upni. 

In  tuch  a  case  he  will  be  liable  as  a  treapaaer  for 
the  reatal  value  bsrond  his  sbarei.  TnnnsT  Ifsawir 
(1880)  14  8.  a  888. 

If  upon  demand  thecotenantof  hlsmoletT.ttie 
other  refuses  to  pay  and  denies  bis  title,  claiming 
the  whote  aod  oootinuing  In  po—cealon  aDoh  poe- 
sesslOD  Is  advene  and  an  ouster.  Meredith  t.  An- 
dres (1848)  29  N.  C.  6,  46  Am.  Deo.  60*. 

But  tbe  rtfusal  of  a  demand  made  of  a  tenant  in 
common  In  poaseasiontv  Uaootenant,  of  tbe.whole 
propertrwiU  not  amonitt  toevenevldanoB  of  an 
onster  or  his  ootenant,  IbUL 

And  stiU  lass  Is  this  so  wbsfo  the  zefnsBl  Is  made 
tt  L.  B.  A.  B8 


by  one  claiming  under  euch  ootenant,  of  whose 
title  the  tenant  In  poaseealon  has  do  notice.  Ibid. 

So  the  leasee  holding  under  one  tenant  In  com- 
mon ta  not  liable  to  another  tenant  In  oommoa 
where  there  Is  no  attomment  or  abjection  to  sudi 
ooteuant  oooupTlnf  IL  Aostln  r,  Aheama  (187i)  81 
N.Y.8. 

And  the cnusofprovlngtbe actual ousterls upon 
the  party  alleging  tt.  UoIJiughllD  v.  MelAUghlln 
(lSH)80Md.UJl. 

Bo  a  mere  allegatloD  that  tbe  defendant  has  been 
In  possession  and  zeoelpt  of  the  rents  and  proSts, 
without  aUeglDR  a  denial  of  the  plalntUTs  ]«dni 
ooGupanoy  of  the  premises,  will  not  support  a  case 
for  rents  and  profits.  LIUy  v.  Henke  (Mi)  (Mo.)8B 
&W.  Bep.  848.  • 

The  ouster  and' possession  hr  tbe  taoaot,  and 
tbe  value  of  tlie  rents  and  prollls,  an  the  onlyi 
facta  neoessary  to  be  shown  to  enable  a  reoovwr. 
Seam  v.  Bellew  0870}  28  Iowa,  80L 

He  must  show  a  refusal  of  oocnpanoy.  Bennett 
V.  Thvlnhi  Banch,  Land.  *  Cattle  Co.  (1882)  1  Tex. 
av.  App.  881;  Veil  v.  Hnckelford  (UIW  «  Tex.  119t 
Osbom  V.  Osbom  (U84)<8Taz.4fl6t  AUBV.Jtiier- 
aon  (1886)  66  Tex.  143. 

Bvldeoce  wtaiob  fully  luatalns  a  claim  that  the 
use  of  tbe  property  was  exoluslTe  and  boeUle  oon- 
tlnnlny  down  to  the  very  last  ideadlngs  filed  fn  the 
ease  whloh  denied  the' oommon  ownenUp  and  as- 
serted that  the  property  was  separate,  ta  sufficient 
to  render  tbe  defendant  liable  for  the  reasonable 
vsiueof  tbe  use  of  the  share  of  tbe  oommon  pn>p> 
erty  whiofa  belongs  to  the  other  ootenanta.  Oobom 
V,  Osbom, siq>ra:  Yard  v.  Bodftw <18B7)  UN.  J.  Bo. 
4Oi,60Am.  DecfiOfit 

An  extdusioa  may  ooour  where  there  Is  no  ax- 
press  refusal  by  the  tenant  lo  possesskm  to  allow 
tbe  ottaan  to  ooonpy,  as  wbeie  one  of  several 
tenants  takes  possession  of  premises  uhltb  are  not 
capable  of  Joint  ooonpanor.  BdsailT.KerrlU  (18881 
87  N.  J.  BI1.1UC  Davidson  r.  Thompson  (1871)  82  N. 
J.BQ.8a;. 

If  (ma  does  not  reoeiva  tbe  moner  as  tenant  in 
oommon  bat  aa  Us  own  money,  claiming  tiie  whole 
profit  and  refusing  all  participation  witb  him,  such 
act  amounts  to  an  ouater.  not  being  a  aUent  posses- 
sion which  would  notamount  to  on  ouster,  butaa 
aotnal  advene  possession,  and  upon  the  refusal  to 
lettbe  other  tenant  la.  denying  the  right  and  ex- 
acting payment  from  him  for  tbe  whole,  claiming 
a  right  to  the  whole  of  tbe  land  from  wblcb  the 
profits  were  taken,  the  defendant  can  be  made  re- 
sponsible inasaetlon  of  assumpsit.  Irvine  V.  Han- 
bo (1888)10  Serf,  ft  1L  219.  Whether  the  deteadant 
oould  be  made  liable  In  an  action  of  aooount- ren- 
der, tbe  court  did  not  decide. 

In  Davidson  v.  Thompson,  ntpro,  the  oomplalo- 
ut  aaked  tot  an  aooount  of  the  rents  at  the  ai^ 
nnal  value  from  the  defendant  in  exelualra 
posseatfon.and  It  wss  held  that  a  Joint  tenan*  ta 
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cbImDe7,''etc.  The  plstntiff,  derlrlng  litle 
from  tiie  lery,  owned  ooe  part,  and  the  de- 
fendant owned  the  other.  The  house  was 
old,  and  the  defendant's  part  became  uoten- 
AOtable,  was  not  worth  repairing,  and  was 
condemned  as  duigetoua  by  the  flre  wards, 
who  "ordered  It  to  be  repaired  (or  otherwise 
rendered  not  dangeroas  on  account  of  flrej . " 
The  defendant  "took  down  his  part  to  the 
line,  .  .  .  carefully  and  prudcntly^.  do- 
ing as  little  damage  to  the  plaintiff  as 
he  could.  He  .  .  .  sawed  tbroueb  the 
plate,  girt,  atalis,  boards,  etc.,  but  did  not 
ttike  down  the  chimney."  The  action  ms 
treapasB,  ud  the  platntaff  reooTered  damages 
on  Uie  ground  that,  "from  the  nature  of  ue 


posoestrtOD  was  aooountable  to  his  ooteaants  for 
reot,  hut  that  the  rale  m  to  tenants  in  oommon  was 
different,  a  tmant  tn  oonunon  not  beiajr  in  general 
Uable  unless  be  has  exolmled  his  ootenant  from  the 
premises  or  unless  he  has  taken  and  keptpoBsesBlon 
of  the  premises  capable  of  a  Joint  oooupatlon  to  the 
exclusion  of  tafscotenant. 

A  willow  In  PossessloD  as  tenant  In  oomnion  wltii 
minor  bedrs  li  liable  for  their  Just  proportion  of  the 
value  of  tbe  use  and  oooupaUoo  of  so  muob  of  the 
oommon  property  not  the  bomestead  as  she  baa 
held  and  enjoyed  tbe  exoluslTe  use  of,  and  tbe  fact 
that  the  oblldten  are  mbiocs  tor  a  part  of  tbe  time 
makes  no  dtffcrenoe  to  tbelr  rMrhn.  UhuA  v. 
Broad  0888)  10  Tex.  ft^  Osbom  7.  Osbom  (18U)  6S 
Tez.4S8.  • 

Where  tbe  plalntUTs  Utle  in  'the  premises  was 
estabUdied  and  It  wasaleo  shown  that  tbe  d^eod- 
ants  refused  Um  the  use  and  enjormeotof  bis  In- 
terest Uterein,  or  to  let  him  Into  possesiton  or  pay 
blm  for  tbe  use  and  occupation,  reoelvin;  the 
total  value  of  tbe  premises  blmself  oocuprlof  tbe 
whole  to  the  prejudice  of  the  platotlO.  tbe  court 
alBrmedtheJudinnentof  tbe  court  b^wglTlog 
the  plaintiff  a  third  Interest  in  the  use  and  oocupa* 
tlon,  Muldowney  t.  Morris  ft  B,  B.  Co»  (1888)  4S 
Hud.  4M. 

&i2appT.10Uer  0888)  VWN.T.U,  plainttttand 
defenc^nt  were  tenants  In'oonuntm  of  land  de> 
Tleed  to  tbem  subject  to  a  precedent  life  estate. 
Plaintiff  beloff  defendant's  irard.  executed  deeds 
to  tbe  latter  soon  after  she  came  of  age  tbe  action 
being  twought  to  set  aside  tbe  deed  on  the  ground 
^  fraud  and  undue  influence,  nie  court  held  that 
obtaining  title  to  the  whole  propert;  held  In  oom- 
mon by  reason  ol  fraud  or  undue  Influence  prac- 
ticed on  a  ootenant  enabled  him  to  bring  eject- 
ment, and  would  entitle  blm  to  reoorer  rent  from 
tbe  date  such  deeds  were  deliTerad. 


b.  Ih  eases  loAert  on  aorcenieiitBcMs. 

Is  order  to  sustain  tbe  aothm  for  nee  and  ooeo- 
peMon  the  relation  of  landlord  and  tenant  must 
extet  either  by  ex|wen  orlmpUed  agreement,  Bar- 
ron V,  Marsh  (UBUOBN.  H.  UTt  Han^  r.  Wall  0807) 
48  Ark.  m. 

AnagreementtoparfortbeuBBand  ooonptilfm 
may  be  implied  as  weO  were  parties  are  tenants  In 

oommon  as  Id  other  cases,  the  only  dlfferenoe  being 
that  the  relation  of  landlord  and  tenant  will  not 
be  so  readily  Inferred  from  occupation  in  tbe  case 
of  a  ootenant  as  In  the  case  of  a  stranger.  Boler 
Barutio  lUBTl  UO  tlL  IBS.  alBrmlag  24  Ul.  App.  615. 

If  tbe  legal  construction  of  a  writing  does  not 
make  Ita  oontraotoa  tbe  subject  of  rent,  parol  evl- 
dence  Is  admiasibleon  tbe  question  whether  there 
was  a  oontraot  on  that  suhjeot  Bavlnge  Bank  of 
Strafford  County     OatctaeU  (ISm  OV  N.  H.  ML 

An  scdon  for  use  and  ocoupiitloo  can  only  be 
maintained,  however,  where  tbe  relation  of  land- 
28  L,  a  A. 
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thing,"  the  parties  must  be  considered  as  in- 
terested tn  common  Id  the  entry,  chimney, 
stairs,  etc.,  and  each  "was  under  an  obliga- 
tion to  the  other  to  keep  his  pari  in  repair, 
at  least  so  far  that  the  tenement  of  tbe  other 
diould  Hiffcr  no  iojury  from  want  t>f  such 
repair."  Oa  each  side  of  the  boundary  line 
there  was  a  community  of  iotereat,  created, 
not  by  contract,  but  by  the  common  law.  In 
respect  to  repairs,  tbe  community  of  Interest 
Included  a  mutual  obligation  and  a  correla- 
tive right;  and  for  the  enforcement  of  Bocib 
an  obligation  and  the  maintenance  of  audi  a 
right  tbe  common  law  of  tills  state  furnlabee 
an  adequate  mode  of  procedure.  If  the  de- 
fendant, initead  of  donolisfaing  hie  part  of 


lord  and  tenant  ttxlsla  Button  T.Foweia  OMtH 
Mo.  803. 

Tbe  mere  parttotpatloo  to  tbe  profits  of  land  with 
a  Joint  oocupaUon,  or  an  ooeupation  which  does 
not  exclude  tbe  owner  from  posecssioa.  not 
amounting  ton  tenanoy.  HewboU  v.  Smart  08801 
«7Ala.SSaL 

A  eotenantwbo leaves tiie state  oanDOCwbenll 
salts  hfm,  flleablll  fbr  partltloo,  and  require  Usoo- 
tenanta  who  have  ocouplod  parcels  of  the  land  to 
pay  him  a  ratable  part  of  the  same  for  which  the 
parcels  might  have  been  rented,  the  portion  oo- 
euirfed  not  being  more  than  a  ratable  part  of  tbe 
whole  tract;  upon  the  ground  chat  there  is  no  ex- 
press contract  to  that  etteot  and  nothing  from 
which  either  in  law  or  In  equity  such  a  oontraot 
can  be  implied.  Boberta  v.  Boberte  OMK  «  ».  C 
12& 

Tbe  evldenoe  must  show  a  oontraot  txpnm  or 
implied,  or  that  the  rdatlnn  of  leodiord  aiHl  tenant 
existed  heween  them.  Burrell  v.  &n«rr088BiM 
N.  H.2S8L 

Where  cue  tenant  in  oommon  occupies  tbe  piem 
taee  under  an  agreement  with  hie  ootenant  that  be 
will  be  responsible  for  the  value  of  tbe  premises,  he 
can  be  compelled  to  aeoount.  Abbey  r.  Wheeler 
08Bl>10lliso.a. 

There  most  be  an  agieeoieut  between  the  ootee- 
ants  to  pay  rent.  NewboM  r.  Smart  (IWn  K  Ala 
896;  Terrell  v.  Cuanlgham  0881)  10  Ala.  100;  Oayte 
V.  Johnston  dBSbi  80  Ala.  8S6;  West  v.  West  ilSBQi  DO 
Ala.  408:  Pico  v.  Oolombtt  OSBOi  12  OsL  414,78  Am. 
Dee.  m  Beynolds  v.  Wilmeth  OOTi  4B  Iowa,  It* 
Janes  v.  Brown  (UlSt  48  Iowa,  868;  Belknap  v.  Bel- 
knap  (1860)  77  Iowa,  71;  Badger  v.  Holmes  <185Si  t 
Gray,  118;  Keen  v.  Connelly  087S)  SS  Hlnn.  m.  S3 
Am.Bep.456;  Hansev.Bauae  0882)  »  Hinn.  S&h 
O'Connor  v.  Delaney  (U83)  68  Minn.  Utt  Huttim  v. 
Powers  0888)  88  Uo.  8B8;  Dnrrdl  V.  Bnoery.  wpra; 
Woolever  T,  Koapp  (1861)  18  Barb.  36K  Scott  r. 
Ouemsey  0806)  ft)  Barb.  108,  affirmed  0871}  48  N,  Y, 
10^  Joalynv.  JoelyD0nS)9Hun.a88:WilGoxT.Wll- 
oox  0887)  48  Barb.  Sff;  Kline  v.  Jao^  ilSTlt  68  Pa. 
BT;  Norrls  v.  OouM  0684)  U  W.  IT.  a  IST:  lAney% 
Estate  0888)2  Pa.  DlsC.  Etep.  800;  Anderson  v.ClaDeb 
0887)  (Tex.)  6  S.  V.  Uqi.  160;  DodMn  T.  Hays  08871 
20  W.Va.677. 

Tet  a  ootenant  may  be  UaUo  ftvrentwtthontan 
ezpresi  agreement  by  tbe  one  to  pay  cent  to  the 
other.  Boley  v.  Barutio  OB87)  120  III  tSE,  affirmiDS 
U  lU.  App.  515, 

In  such  a  case  be  is  Uable  Id  an  aotkm  for  use 
and  oocupatlOD  for  whatever  the  ooeupation  <tf  the 
others  share  is  reasonably  worUk  altbm^  ineh 
oral  agreement  does  not  tn  all  respects  cottstitnte 
the  ordinary  refatloos  of  landlord  and  tenant. 
Klteav.  Church  0888)  140  Hasa  OBL 

If  tbe  oonduot  of  (lie  eotenanta  toward  enob 
other  In  relation  to  tbe  oocnpancy  ot  the  pranlsm 
to  such  that  an  agreement  to  uaeeaoh  a  partleular 
part  of  the  piemiaes  can  be  teaaonably  implied. 
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the  l)ulldla|if,  had  merely  refused  to  repair 
It,  the  plaintiff  would  hare  had  a  remedy  la 
equity,  if  Dot  at  law.  Robertt  v.  Peatey,  27 
N.  H.  477,  503.  Where  several  own  a  mill, 
milldam,  or  flume,  Id  common  or  In  sev- 
eralty, when  the  pririleKe  of  the  water  Is 
owned  in  common,  there  is  an  Implied  con- 
tract between  them,  running  with  the  land, 
that  each  shall  bear  his  portion  of  the  ex- 
pense of  repairs.  On  this  implied  coDtract 
la  founded  tlie  statute  relating  to  the  repairs 
of  such  property.  Runnett  BuU&n,  2  X. 
H.  583,  538 ;  Gen.  Laws,  chap.  141  i  I^Ur 
T.  Jtwier,  60  Conn.  356,  867. 

In  CampbtU  t.  Metfer,  4  Johns.  Oh.  834,  1 
lb  ed.  86B,  8  Am.  Dec  670,  there  was  a  de- 


cree In  favor  of  an  owner  of  a  dty  lot  agalnat 
the  owner  of  an  adjoining  lot,  compelling 
contribution  to  defrav  part  of  the  cost  of  a 
party  wall  built  by  tne  plaintiff  In  place  of 
an  old  and  ruinous  one  which  he  had  pulled 
down.  It  was  alleged  in  the  bill  that  he  had 
been  nonsuited  in  an  action  at  law  brought 
for  the  same  purpose  on  the  ground  diat  be 
had  no  remedy  at  law.  In  the  opinion  Ohan' 
eellor  Kent  says:  "This  case  falls  within 
the  reason  and  equity  of  the  doctrine  of  con- 
tribution which  exists  in  the  common  law, 
and  is  bottomed  and  fixed  on  general  princi- 
ples of  justice.  .  .  .  The  doctrine  rests 
on  the  principle  that,  where  the  parties  stand 
In  eguali  jure;  the  law  requires  equality. 


tbenelttter,  on  befauc  disturbed  In  Us  oeoupation 
by  the  other.  Is  entitled  to  the  remedies  as  tbouffh 
no  relation  of  ooteoancr  existed.  Boler  Baru- 
tio,«upr(i. 

Botan  express  promiee  must  be  rtiown.  Oowao 
Shew  aSSSf  10  Me.  68;  Sargent  t.  PBrsona  aSU)  12 
KaSB.  IM:  Wilbur  V.  WUbur  (IW)  18  Uet.  4SA;  Joe- 
l70  T.  Joelrn         9  Hun,  S88. 

ik  tenant  In  commoD  ociiupylos  the  premises  Is 
not  lo  the  abeenoe  of  an  express  avreement  Italile 
fOr  rent  when  the  premises  are  deetrojed.  Wbf te 
T.  Stuart  ilSKS)  76  Va.  54B.  667. 

Otherwise  the  relation  of  landlord  and  tenant 
does  not  exist  between  them,  and  section  41Se 
Hansfield'B  Arkansas  Digest,  ^vlnit  tandlorda 
power  to  recover  a  reseoDHble  oompeosatloD  for 
the  use  and  oooupatlon  of  thetr  premises,  has  no 
application  to  tenants  In  oommon.  Hamby  v. 
VaU.  (ISSDIS  ArK.18& 

The  statutory  remedy  for  use  and  occupation 
applying  only  wben  the  relation  of  landlord  and 
tenant  aotiially  exists.  Ibtd.;  Mason  v.  Delanoy 
dfiSD  41  Ark.  m. 

Boaootenaot  In  posseasloa  cultivating  one  bait 
ef  tbe  land  Is  not  Itable  for  the  rent  In  the  abeenoe 
of  a  lease  or  avieement  to  pay  tbe  same  to  his  oo- 
tenant.  Becuel  v.  Beonel  (1871)  28  La.  Ann.  ISa 

Tbe  above  case  of  Beonel  v.  Becnel,  was  ap- 
proved end  affirmed  by  the  court  In  Balfour  v. 
Balfour  (1881)  88  La.  Aon.  287,  there  b^ng  nothing 
to  show  any  dtepoeseeslon.  or  any  Intention  to  in> 
terferewltta  the  enjojrment  Of  the  other  ootenant, 
or  a  cultivation  more  than  equal  to  tbe  party's 
•hare  In  proportion  of  tbe  piemtsesDoranylmpair- 
■nent  of  the  rights  of  tbe  oopcoprfetor. 

And  possession  under  an  adyerse  olalm  of  title 
negatives  the  Idea  of  a  promise  to  poy  rent.  Eloh- 
nrdson  v.  Blchardson  (1881)  72  Me.  403. 

But  an  agreement  between  ootenants  to  pay  rent 
for  the  nse  and  occupation  of  tbe  premises  will 
only  inure  for  thebeneOt  of  the  tenant  with  whom 
It  to  made.  Soott  v.  Guernsey  aS6B}  80  Barb.  163, 
afilrmed  (1871)  48  N.  T.  100. 

In  snob  a  ease  a  court  of  law  has  ample  Jurlsdio- 
tlon  to  award  damages  for  a  breach  of  tbe  oon> 
traot  inasmuob  as  the  agreement  amounts  to  a 
temporary  severance  of  their  tenancy  fn  common 
and  the  party  wbo  disposes  of  his  intereet  In  the 
term  to  hia  ootenant  Is  as  muob  entitled  to  bis  ac- 
tion to  recover  tbe  price  as  he  would  have  been 
had  be  sold  the  entire  intereet  to  him.  Lookard  v. 
Lockard  (\6i8)  16  Ala.  428. 

Tbe  question  being  one  of  fact  tor  the  Jury. 
Cbapln  v.  Foas  (1874)  76  Dl.  280. 

Before  one  tenant  can  compel  the  other  to  pay 
Um  for  tbe  mere  ocoDpattoa  of  tbe  premises,  he 
must  show  eltheran  express  agreement  to  account 
or  to  pay  eomethlng  so  that  neither  trespasa  for 
mesiH)  profits,  aesumpf  It.  nor  account-render  wlU 
U&  Nwrlsv.eoaldcUSUUW.  N.aiST. 

If  there  li  notaoy  aottud  ooiter  or  evlotlOD  of 


one  tenant  in  common  by  tbe  other,  neither  Is  UaNe 
to  the  other  for  mere  use  and  occupation,  unless 
there  Is  a  contract  oragreementtopayrent,  or  un- 
less upon  letting  of  the  premises  one  tenant  In 
common  actually  realized  in  rents  oolleoted  an  un- 
due proportion  of  the  use  and  occupation  and 
rente  of  tbe  premises.  Terrell  r.  CunDlDgham 
0881)  70  Ala.  100;  Newbtrid  v.  Soiart  0881^  W  AlL 

m. 

As  by  agreement  one  Joint  tenant  or  tenant  tn 
oommon  may  become  the  bailiff  of  tbe  other,  and 
aasuoh  chargeable  in  an  action  of  account.  Mo- 
Murray  V.  RawBOD  <1B42)  8  Hill,  68. 

So  it  has  been  held  that  one  tenant  In  common 
may  distrain  upon  anotbu:.  &ielgar  v.  Benston 
a621)  Cro.  Jac.  eil. 

For  one  coteoant  can  let  bis  part  to  tbe  other 
with  the  ordinary  Inotdenta  of  distress.  Cowper  v. 
Fletcher  0866)  8  Beet  ft  a  464. 84  L.  J.  Q.  B.  187,  U 
li.  T.  N.  &  4«l,  18  Week.  Rep.  nSL 

And  In  Luther  v,  Arnold  (1860  t  Rich.  I*  M,  a 
Am.  Dec.  422.  a  tenant  In  common  was  allowed  to 
distrain  for  rent  due  from  bis  ootenant  under  a 
lease  of  the  premises. 

In  Davies  v.  Skinner  (1883)  U  Wli.  608, « Am. 
Rep.  065,  the  plaintiff,  tenant  In  oommon,  sued  for 
and  recovered  rent  under  an  express  afreemeot 
whereby  the  defendant  was  to  have  the  sole  use 
upon  paying  a  specified  rate. 

Tbe  rule  that  a  tenant  In  common  In  exdusJve 
poBoesslon  of  oommon  property  Is  not  liable  to  ao- 
count  to  tbe  other  tenants  in  oommon,  either  for 
rent  or  for  a  share  of  profits  In  tbe  absence  of  an 
express  agreement  to  do  so,  has  been  applied  to 
tbe  case  of  a  husband  occupying  ta  right  of  hto 
wife  who  holds  as  tenant  In  oommon  with  anothw. 
WIloox  V.  Wilcox  (1860)  48  Barb.  827. 

In  Gbapin  r.  Foas  (1874)  76  III.  28a  the  plaintiff,  a 
widow  of  a  deceased  partner  of  the  defendants, 
sued  for  use  and  oocupatlun  of  premises  used  by 
tbe  firm,  an  undivided  half,  tbe  deceased^  share, 
being  devised  to  her  by  the  will,  making  ber  tenant 
In  common  with  tbe  defendant.  The  court  held 
that  if  the  plaintiff  was.such  co-owner  with  tbe  de- 
fendant she  could  not  recover  for  the  use  and 
occupation,  unless  tbe  evidence  showed  that,  as  to 
the  undivided  half  of  the  promleesso  owned  by  ber. 
the  defendants  were  ber  companions  holding  and 
occupying  such  undivided  half  under  her  as  ten- 
ante  after  the  decease  of  her  husband. 

In  Wilbur  V.  WUbur  (1847)  18  Mec  «H,  assumpsit 
was  brought  tor  the  use  and  ocoupatioo-of  land 
owned  In  common  by  defendant  and  plaintiff,  and 
alleged  to  have  been  hired  of  the  plaintiff  by  de* 
fendant;  to  prove  such  hiring  plaintiff  produced 
evidence  of  an  agreement  made  with  the  wife  of 
the  defendant:  upon  an  objection  to  the  evidence, 
the  court  held  that  no  implied  authority  could  be 
ebowo  from  the  relation  of  husband  and  wife:  It  not 
being  shown  that  the  husband  knew  of  the  ayre^ 
menttbe  oimtinulBg  tooeeupj  solely  without  notias 
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which  is  eqaltj,  and  one  of  them  shall  not 
be  obliged  to  bear  the  burthen  lo  ease  of  the 
rest.  U  iaXated  In  2  FiUherbert  Nat  Brev. 
163  b,  that  the  writ  of  contributioo  liee  where 
tiiere  are  tenants  Id  common,  or  who  Jointly 
hold  a  mill,  pre  indivuo.  and  take  the  profits 
equally,  and  the  mill  (alls  into  decay,  and 
one  of  them  will  not  repair  the  mill.  Tbe 
form  of  a  writ  Is  given  to  compel  the  others 
to  be  contributory  to  the  repnratluDS.  .  .  . 
The  doctrine  of  contribution  is  founded,  not 
on  contract,  hut  on  the  principle  that  equal- 
ity of  burden,  as  to  a  common  right,  is 
equity.    ...    In  tbe  case  before  me,  the 

fiarties  had  equality  of  right  and  iuterest 
D  tbe  P:atty  wall,  and  it  became  absolutely 


or  obleetioo,  therebr  ntUyinjr  ber  uttlon,  plalatill 
•oaM  not  reoorar. 

Bo  tbe  defendants  written  aoknowledpmeat  that 
he  held  tbe  land  bb  tesaat  of  tbe  platntlff  without 
prejudice  to  tbe  defendant's  rlgbt  to  bring  buit  In 
•quttr  was  held  not  concluglve  erideooe  of  a 
promise  to  pay  rent  and  be  was  not  to  be  estopped 
bts  tenanor  to  assert  his  own  rfithts  whatever 
^er  were  In  suoh  suit,  tbe  acknowledgment  ood- 
talalog  no  allusion  to  rent.  SaTlngs  Bank  of  Straf- 
ford Oouotf  V.  Oetohell  (Mm  68  N.  B.  SSL 

In  Kites  T.Ohuroh  (IMQltt  IIaM.(ie8.to  answer 
to  tbe  defendants  contention  that  idalnttlt  could 
not  recover  becauee  It  was  an  action  on  an  account 
annexed  to  recover  rent  by  %  tenant  In  commoa 
against  a  ooteoant.  the  court  beld  that  by  ■tatute 
SB  wall  as  by  neaga  In  KassaohiMetta  the  word 
"renr*  loehidedtheeoinpensatloDtobe  paid  for  tbe 
occupation  of  land  by  a  tenant,  whether  holding 
under  a  written  lease,  or  at  will  or  at  sufferanoe, 
atad  whether  the  amount  to  be  paid  was  defined  by 
the  Bcreenent  or  left  Indefinite, 

Where  aotkm  brought  to  recover  a  Just  proportton 
of  rents  and  profits  under  I  US,  chap.  71,  of  the  Ifln- 
neeota  Gen.  Stat,  of  18TB,  was  framed  with  reference 
to  a  recovery  tor  rent  upon  tbe  basto  of  the  rela< 
tlon  of  tandlord  and  tenaot  laxlstlog  between  the 
parties,  the  two  causes  of  actloo  being  tecooslstent 
the  court  ordered  the  plaintiff  to  elect  whether  he 
would  proceed  under  tbe  statute,  or  upon  the  un- 
derstanding that  tbe  relation  of  landlord  and  teo- 
antezMed.  Haose  v.  BausedMb  IS]flan.f6& 

Where  tbe  defendant  agreed  with  the  guardlao 
of  the  plaintlfl,  wbo  bad  legal  poaaesslon,  care,  and 
management  of  bis  ward's  estate,  for  rent  of  the 
praalaes  held  by  the  guardian  as  cotenant  with  the 
^IntUC,  and  the  rent  was  paid  hi  full  and  received 
by  tbe  plaintlfl,  a  settlement  being  made  wltb  her 
burtmnd  after  the  marriage,  and  subsequenil;  at 
the  same  rate  without  complaint  and  also  with  the 
plaintiff  after  her  huaband's  Insanity,  and  up  till  the 
Ume  of  bis  failure  In  business  and  her  own  lmpov> 
erlsbment  thereby,  and  she  ttien  sought,  on  the 
ground  of  Infancy,  to  set  sstde  her  own  as  well  as 
her  husbands  actions  ooncemlng  such  rents  and 
demanded  double  tbe  amount,— It  was  beld  tbe  ac- 
tlon  would  not  lie.  Faxton  v.  Gamewell  <18&T)  8B 
Va.101 

An  agreement  entered  Into  whereby  (be  defend- 
ant In  consideration  of  a  certain  commtsalon  paid 
to  him  for  his  services  was  to  collect  the  rents 
and  manage  the  property  beld  by  tbe  parties  in 
common  and  pay  tbe  taxes,  expenses,  etc.  was 
beld  valid  and  sulBclent  to  support  a  cause  of  ac- 
tion for  damages.  Toeis  TueiB  (18U)  100  N.  T. 
IMl 

Tbe  guardian  of  Inftmt  helfs,  himself  a  cotenant 
with  them,  in  possession  and  use  of  the  premtsee 
without  any  exprees  agreement,  makinii  entries  In 
his  book  charging  tbe  account  with  rent  In  favor 
of  the  Infants,  was  held  bound  thereby  and  liable, 
ML.R.  A. 


SurRxacB  Codbt.  Jvlt, 

necessary  to  have  It  rebuilt.  .  .  .  Con- 
tribution  depends  rather  upon  a  principle  of 
equity  than  upon  coatract.  The  oblintfm 
ansea.  not  from  agreement,  but  from  tat  na- 
ture of  the  relation,  or  qvati  ex  eontmctu;  and 
as  for  as  courts  of  law  have,  In  uiodem  times, 
assumed  jurisdiction  upon  this  subject,  it  is, 
as  Lord  Eldon  said  {Oraythorne  v.  Sieinburne, 
11  Vea.  Jr.  164),  upon  the  ground  of  an  Im- 

fdied  assumpsit  The  d<>cislon  at  law.  itated 
D  the  pleadlnRB,  mar  therefore  have  arisen 
from  the  difficulty  of  deducing  a  valid  con- 
tract from  tbe  case.  That  difflculty  does  not 
exist  In  this  court,  because  we  do  not  took  to 
a  coatract,  but  to  the  equity  of  the  caae. 
.    .    .    The  houses  on  each  side   .    .  . 


tmth  to  tbe  payment  of  rent,  and  to  be  auroharged 
In  oasa  tbe  rent  waa  not  of  aafflolent  valne.  laneyS 
Estate  11808}  t  Pa.  Diet.  Bep.  «Nk 

0.  When  oeewpied  by  one  alone. 

Ordinarily,  where  there  has  been  no  denial  of  a 
right  or  title,  or  demand  and  refusal  of  rent  one 
ootenant  Is  not  bound  In  the  absenoe  of  an  txprtm 
agreement  to  pay  rent  while  Id  poasesalMi  of  the 
commoa  property.  Ckrver  Ooffmao  (U87)  in 
Ind.  H7. 

A  dHterant  mlehbowever,  prevalla  in  respeet  to 
any  contraot  tot  tbe  use  or  enjoyment  of  tba 
common  property,  in  which  relation  they  may  ha 
deemed  to  place oonQdence  mutuallytnesiidiotber. 
Matthews  v.  Bliss  tuasi  XS  Pkik.  4L 

There  mnst  be  aometblng  more  tbsn  a  mere  oa> 
onpaooy  by  one  and  a  forbearance  to  ooonpy  by  the 
other.  Broytes  v.  Waddel  (187S)  11  Helsk.  SC. 

And  In  Tyoer  v.  Fenner(1880)4  Lea,  UB.  tbe  court 
Inclined  stronaiy  to  the  opinion  that  one  tenant  m 
common  was  liable  to  bis  ootenant*  at  law  for  tbe 
use  and  occupation  of  tbe  common  property. 
Uanton  V.  Taosandt  (18S2)  2  Swan,  274. 

One  tenant  in  common  cannot  make  bis  owa 
omission  to  occupy  the  ^iot  estate  a  ground  of  ao- 
tlon  against  his  ootenant;  and  therefore,  when  one 
ootenant  oocuplee  and  reoeives  the  Ineoese  of  the 
estate  with  the  consent  of  his  cotenant  he  Is  not  In 
the  absenoe  of  v>  a«Te«anent  liable  to  suoh  ootoa- 
ant  for  his  share  where  the  evldmcedoea  not  Aow 
that  be  has  received  more  than  Us  proportion  of 
tbe  rents  and  proOts.  Berry  t.  Wtaldden  (UBb  a  H. 
H.  m. 

If  one  voluntarily  abandons  possession  there  caa 
be  no  liability  to  account  for  the  rent  of  tbe  entire 
property  by  the  tenant  In  poaseaslon  turtherthao 
the  profits  arising  from  the  portion  rendered  pro- 
ductive by  the  efforts  of  such  tenant  Tolentlne  v. 
Johnson  (1838)  1  HUI,  Bq.  48. 

Having  tbe  right  to  enjoy  the  premises  to  the  ex- 
tent of  his  interest  be  Is  not  liable  for  rent  Inn- 
spect  thereof,  provided  he  does  not  inter  oHo.  cul- 
tivate to  a  greater  extent  than  his  Interest.  Lyles 
V.  Lyloe  (1833)  1  Hill.  Bq.  K. 

When  be  uses  tbe  estate  only  to  an  extent  lees 
than  his  share,  and  not  to  tbe  extent  of  an  ouster 
or  denial  of  tbe  right  of  bis  ootenant  be  Is  not  liable 
to  account.  Almy  v.  Dantels  (1887)  U  R.  1. 818. 

Such  use  cannot  be  offset  against  the  exoeeslre 
use  or  bla  ootenant  a  charge  for  such  use  beings 
obarge  for  the  use  of  his  own  property  and  tor  tbe 
exercise  of  a  legal  rigfat  Jbld. 

The  occupying  tenant  Is  liable  for  the  rent  of  so 
much  of  the  premises  as  was  capable  of  prodadng 
rent  at  the  time  be  took  possession,  but  not  for 
what  it  la  rendered  eepable  at  produoing  by  hli 
labor.  Hanooob  v.  Day  <U«m  1  KoMulL  Bq.  80,  SI 
Am.  Dec  293, 

But  la  not  liable  for  oegligence  or  misuse  of  the 
common  property,  nor  for  what  be  iBlght  have 
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were  old  and  almott  untenantable ;  and  U 
woald  be  the  height  of  injustice  to  deny  to 
tbe  pUintlfl  the  right  of  pulling  down  such 
a  commoD  wall,  and  of  erecting  a  new  one 
suitable  to  the  value  of  the  lot  In  the  moat 
crowded  part  of  a  commercial  citj.  It  would 
be  equally  unjuat  to  oblige  him  to  do  It  at 
his  ezclusire  ezpenH,  when  tbe  lot  of  the 
defendant  was  equally  benefited  hy  the  erec- 
tion and  much  enhuiced  In  ralua" 

"llieaeoond  diTarslty, "  aayi  Coke,  "ii  be- 
tween chattels  real  that  are  apportionable  or 
■everable,  as  leaaea  for  vean  .  .  .  and 
chattels  real  entire,  as  wardships  of  the  body, 
a  vlUeioe  for  years,  eto. ;  for  if  one  tenant 
In  common  take  away  the  ward,  or  tbe  vll- 


leine,  etc. ,  Qia  other  hatii  no  remedy  by  ac- 
tion, but  he  may  take  them  again.  Another 
diversity  Js  between  chattels  real  and  due- 
tela  persooal ;  for  If  one  tenant  In  common 
take  all  tbe  chattels  personal,  the  other  haUi 
DO  remedy  by  action,  but  he  may  take  them 
again,  ...  If  two  tenants  In  common 
be  of  a  dovehouse,  and  the  one  destroy  the 
old  doves,  whereby  the  flight  is  wholly  lost, 
the  other  tenant  in  common  shall  have  an  ao- 
tlcm  of  trespass ;  for  the  whole  flight  la  da- 
Btroyed,  and  therefore  he  (tbe  defendant)  can- 
not in  bar  plead  tenancy  in  common.  .  .  . 
If  two  tenants  in  common,  or  loint  tenants, 
be  of  a  house  or  mill,  and  It  fall  in  decay, 
and  the  one  is  willing  to  repair  the  same  and 


made  br  diltseDoe,  unlos  appointed  bollUT.  HaU 
T.         (1806)  n  Bulk  Ml. 

If,  as  a  tenant  lo  oommoa  be  odIj  oultlntes  bis 
own  share  of  such  lands,  be  cannot  be  made  to  ao-  . 
ooont  for  anythfoff.  Thomson  v.  Peake  (ISSB)  88  EI. 
a  440;  Jones  v.  Hassey  (1880)  U  B.  a  282. 

A  tenant  In  common  oooupringr  tbe  premises  and 
onlUvatlaff  tbem,  investing  bis  own  capital  and 
labor  at  hta  own  risk,  is  entitled  to  the  product 
thereof  in  tbe  absenoe  of  a  oontraet  with  Us  ooten- ' 
ant:  if.  taosrever.  be  rents  the  property  to  others  he 
la  Iwaod  to  aooonnt.  Howard  v.  Tlirockmorton 
0881)  N  CaL  T9. 

POr  he  Is  not  to  be  deprived  of  tbe  beQeflcial  use 
and  eoJOTmeut  of  the  land  merely  because  his  oo- 
tenant  doea  not  see  fit  to  losfst  upon  enjoy  Ins  suob 
nee  with  him,  nor  Is  be  required  In  such  case  to 
share  with  tbe  other  tbe  beneSts  of  bis  skill  and 
"UbOT  bestowed  in  tbe  propra  use  and  enjormeut  of 
the  oommon  ^perty,  flie  produota  (rf  ttie  skill  and 
laborofsaobootenantbelnglilB.  Sbepard  v.  Pettlt 
0888)  ao  Hlnn.  U9. 

And  this  IS  so  whether  tbe  Statute  of  i  and  5  Anne, 
ehap.  18,  is  in  force  or  not;  tbe  tooaatnot  in  poMsa 
■Ion,  nor  demanding  to  be  nor  tnourring 

any  risk,  or  sbarlng  any  toil  or  outlay,  must  oon- 
tlnue  his  abstinence  at  the  harvest,  and  he  can 
neither  share  tbe  fruits  of  hia  fellow's  Industry,  nor 
beoome  bis  landlonl  without  a  oontraet  oreatioK 
that  relation  between  them.  AMn  v.  Jeihrsoa 
a8eB}«BTez.Ur. 

When  the  estate  at  the  oommenoemenc  of  tbe 
tenancy  yields  no  rent  or  profit,  and  one  ooteoant 
anteisaiid  by  Improving  the  same  rent  is  a  pro- 
duct^ tbe  other  ootmant  ezpeodlnjr  neither  money 
nor  labOT,  neither  at  oommoo  law  nor  under  the 
statate  of  Tlrvinia  can  the  latter  claim  any  propor- 
tion of  tbe  profit  arising  from  such  ImproTements. 
Kelson  v.  Oaj  (2888)  7  J.  J.  Harsh. !«),  S8  Am.  Deo. 
801. 

For  as  tlw  ootenaots  do  not  rium  In  ttia  rtaks  they 
ought  not  to  share  In  tbe  profits  of  an  operation. 
White  V.  Htuart  0888)  TC  Va.  US,  GCT. 

There  la  no  equity  in  a  olalm  asserted  by  the 
plalntlir  to  share  in  profits  resolting  from  tbe  labor 
and  nxHMy  of  tbe  defsodant  ooteoant  when  tbe 
former  has  expended  neither  and  has  never 
claimed  possession  and  never  been  UaUe  for 
contribution  in  case  of  loss,  and  there  would 
to  no  aqntty  ia  giving  to  tbe  i^alntlfl,  who 
wonMneitber  work  blmsett  nor  snbjeot  himself  to 
any  ezpendttores  or  risks,  any  share  In  the  profits 
of  another's  labors,  lnve8tmentB,and  risks.  Pico  v. 
Oolambet  0869}  U  Oal.  414, 7S  Am.  Oea  m. 

And  foch  tenant  In  oommon  eoterlns  npm  va- 
cant and  nooconpled  land,  and  by  bis  own  labor 
and  money  reducing  tbe  same  to  oulUvatlon.  and 
wtthoot  renung  or  ever  liavlng  received  rent 
tberetor  occupying  and  ooltlvatlng  the  same  with- 
out objection,  if  Uahia  at  all,  k  only  ItaUe  for  a 
share  of  the  actual  pniftt  made  ftom  the  USB  of  the 
S8L.&A.  . 


premises,  after  deducting  taxes,  tbe  costs  of  im- 
provements, and  all  other  expenses.  Sconce  v. 
Sconce  (1884)  16  Ul.  App.  100. 

The  claimant  of  a  share  of  tbe  profits  derived 
from  the  premises  through  tbe  efforts  of  his  ooten> 
ant,  must  show  that  be  bas  expended  either  labor 
or  money,  or  has  olalaied  poaseaalonand  beoome  U> 
able  for  the  losses  Inenned.  Ploo  v.  Ocdnmbeti 
siqwo. 

In  an  action  of  aooount  of  the  profits  made  In 
carrylug  on  a  business  by  one  eotenant  upon  proi^ 
erty  held  In  common.  It  must  be  shown  that  there 
was  an  express  agieeoient  to  account  for  tbe  proflta 
resulting  from  tmprovementa  put  upon  the  lota,  or 
for  lab^r  and  oare  Invested  in  oonduoting  tbe  taosl- 
nna.  Nell  v.  8taB<^Ford  OSIB)  46  Tez.  119. 

But  by  a  ootenant  using  the  portion  of  tbe  land 
vblcb  by  common  consent  wa«  appropriated  to  the 
use  of  tbe  other  ooteoant,  and  rendered  productive 
by  his  own  labor,  a  beoeflt  is  derived  wbicb  ought 
to  to  aooounted  for.  Tolantine  v.  Johnson  OSSBj  1 
Hill,  Bq.  iS. 

When,  however,  snob  tenant  In  common  uses  all 
tbe  arable  land  be  Js  not  liable  for  the  rental  value 
totonlyfor  ttae  sameover  and  atovetbeoost  of 
making  the  erop,thattstto  net  rents  and  profits. 
Thomson  v.  Feake  ( 1803)  88  B.  C.  40.  Jones  v.  Ma^ 
sar  (1880)  14  S.  C.  as,  followed  and  approved. 

ret  one  tenant  to  conuioo  cannot  so  tato  poa- 
session  of  tbe  whole  estate  and  determine  far  him- 
self tbat  to  will  farm  for  himself  and  othesi  only  a 
certain  portion,  to  tbe  exclusion  ttt  all  the  rest 
fromtbeprofluof suobportlon.  WIOtoffT.Wlob 
off  088B)  <N.  J.)  18  AtL  Bap.  74. 

He  cannot  cultivate  for  himself  and  scnae  of  tbe 
other  oowoania  so  much  of  tbe  whole  as  be  regards 
as  tiielr  share,  and  then  say  to  the  remaining 
tenant  that  be  bas  no  share  In  what  is  grown;  the 
principle  tbat  eacb  Is  alike  seised  of  every  part 
forbidding  such  appropriatloa.  BM, 

A  tenant  who  eultlTates  tbe  land  and  receives 
the  entire  proceeds  Is  cturgeable  to  tbe  eotenant 
for  bis  share  of  tbe  profits.  Rowden  v.  Murphy 
OesOl  (N.  J.)  at  ML  Bap.  m.  where  tto  tenant 
claimed  the  entire  property  renting  out  a  portion. 

So  be  must  aooount  to  bis  ootenant  for  tbe  reota 
and  profits.  Kelsel  v.  Buneet  0BS8)  81  Pa.  U. 

And  there  Is  no  dUterence  whether  a  tenant  la 
oommon  usea  tto  iwoperty  merely  for  shelter  and 
asa  means  of  eupportlng  Umsalf  and  tBmi^,or 
makes  money  by  selling  the  produota,  or  receives 
mooey  as  rent;  in  elth«r  case  he  Is  tound  to  come 
to  an  account  with  fats  fellows,  and  can  only  avoid 
It  averring  and  proving  that  be  has  already  ao- 
oounted. XcPtaerson     llonMrson08S0)88  N.OL 

an,  18  Am.  Deo.  4HL 

Where  tbe  evldenoe  showed  that  the  complainant 
voluntarily  left  tbe  premises  on  account  of  some 
dtoagreemeot  with  tto  defendant,  tto  latter  was 
held  only  chargeable  with  tto  rants,  Issues,  and 
profits  beoaoseof  ttoouUivatton  of  tto  land  and 
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the  other  will  not,  he  that  li  wllllag  shall 
have  a  writ  de  reparatime  faeUnda.  .  .  . 
WherebT  It  appeareth  that  owners  «re  bound 
In  that  case  pro  bono  publico  to  tnaintaio 
houses  and  miilB  which  are  for  habitation 
and  use  of  men.  If  one  joint  tenant  or  ten- 
ant in  common  of  land  maketh  bis  compan- 
ion his  bailiff  of  his  part,  he  shall  have  an 
action  of  account  against  him.  .  .  .  But 
although  one  tenant  In  common  or  joint  ten- 
ant, without  beluK  made  bailiff,  take  the 
whole  proflta,  no  action  of  account  lieth 
against  him ;  for  In  an  action  of  account  he 
must  charge  him  either  as  a  guardian,  bailiff, 
or  receiver.  .  .  .  Never  bis  bailiff  to 
render  an  account  Is  a  good  plea.   Co.  Lltt. 


the  receipt  of  the  beaeOts  of  tta  entire  product 
Buckelev  v.  Snedeker  (187S)  t7  K.  J.  Bq.  8B. 

A  tenant  In  oommon  holdtnff  poneftfon  of  the 
property  la  DOt  cfaarseabte  with  rents  or  profits 
where  none  have  been  made,  provided  he  holds 
and  has  employed  the  property  In  good  fiiltli  with 
a  view  to  maklnir  tt  profitable  but  bas  fUled  In 
doing  so.  nor  with  speoulative  proflta  where  tin 
real  proflta  axe  mwceptlttle  of  betas  asoertaloed. 
RuffnMS  T.  Lewis  (IMS)  T  Leigh.  7S0, 80  Am.  Dee. 

m. 

There  must,  however,  be  some  profit  derived 
from  tbe  property  for  whtcb  the  ootenant  ought 
to  aooouot,  to  entitle  a  tenant  iiTcommon  to  an 
aooount  of  the  rents  and  profits  for  um  and  ocou- 
pMtion.   Barrel  V.  Barrel  aSHlS  X.J.  Eq.  1731 

And  It  must  be  dlstlootly  shown  that  he  has 
made  a  profit  over  and  nbove  the  mere  use  and  be- 
yond hta  share.  Tyner  v.  Fenoer  (1880)  4  Lea,  409; 
Bohneider  v.  Taylor  ilS88)  IS  Lea.  80t. 

It  must  be  shown  that  he  has  occupied  more  than 
his  Just  proportionate  share  of  the  common  eetatet 
and  even  then  he  will  be  liable  only  for  the  rent 
of  tbe  excess.  Uedford  v,  Frasler  0880)  66  HIsb. 

flu. 

As  he  Is  only  liable.  In  the  abaenoe  of  ouster,  for 
tiie  rents  and  profits  which  he  reoelvee  from  tbe 
lands  t>eyoad  his  own  share.  Jones  v.  Maseey  (ISSOl 
U  8.  C.  »2,  where  one  tenant  In  oommon  was  In 
posseMlon  of  slaves. 

TothesameeftectaretbefoUowlngcases:  Pope 
V.  HarkiDs  (IMQ)  10  Ala.  821;  Pico  y.  Columbet 
asiiO)  12  Gal.  414.  78  Am.  Dec  6H):  Bird  v.  Bird 
08751  UFla.4IH,  81  Am.  Kep.  896:  Shlels  v.  Btark 
0864)  U  Oa.  488;  Huff  v.  McDonald  (1867)  22  Ga.  ISl, 
88  Am.  Dea  487;  Bridirford  v.  Barbour  0882)  80  Ky. 
fSSt,  Cutler  T.  Currier  (1888)  M  He.  81;  Budeon  r. 
Ooe  (188?)  79  Ho.  83;  Hamilton  v.  Conine  (1BA8)  28 
Hd.  MO,  M  Am.  Deo.  724:  Olbbe  v.  Clwtett  (1889)  2 
am  *  J.  IT:  Green  v.  Johnson  (Mm  8  Qtll  *  J.  804; 
Bargent  v.  Parsons  0816)  U  Mass.  149;  Blood  v. 
Blood  (1873)  110  UasB.  646;  Odlorm  v.  Lyford  (1838) 
9  N.  H.  608,  88  Am.  Doc  887;  Oreat  Falls  Co.  v. 
Wotstor  (1844)  15  N.  H.  480;  Smith  r.  Woodman 
a864>  88  N.  H.  «^  Webster  t.  CUef  08671  17  N.  H. 
E8B;  Inrd  v.  Bodine  (18BT)  U  N.  J.  Eq.  408, 60  Am. 
Dec  686;  BdsaU  v.  Herrill  (1883)  87  N.  J.  Eq.  U4: 
HoHurray  v.  Baweon  (IWB>  8  Hfll.  66;  Green  t. 
Putnam  OS47)  1  Barb.  600;  Wagstalf  T.  Smith  (1815) 
88  N.  a  1:  Nortbeott  t.  Casper  (1819)  41 H.  C.  803; 
IfoFberson  v.  WoPberson  0860)  38  N.  a  891,  63 
Am.  Dec  4M^  Boborts  v.  BoberFS  (18S6|  53  N.  a  1Z9; 
West  T.  Weyer  (1S88)  IS  Ohio  St.  68:  Anderson  v. 
Oreble  08811 1  Asbm.  186;  Norrls  v.  Hoold  (1681)  16 
W.  N.  a  IBT;  Almy  v.  Daniels  0887)  U  B.  L  SU; 
Jones  T.  Hassey  O880)  14  8.  C  202;  Scatfe  v. 
Thomson  OSSli  16  &  a  887,  8S7:  Pearson  v.  Carlton 
0682)  18  S.a47;  NeU  t.  Shackelford  (1876)  46  Tex. 
UV;  Oobom  t.  Osborn  0884)  <S  Tex.  486;  Thompson 
T.  Jones  (1880)  7T  Tex.  898;  Akin  v.  Jefferson  (1886) 
S6Tex.l87;  BrlnsnuM  v.lCayo(1837)  VVbSl;  Leaoh 
as  L.  R.  A. 


aOOa.  2006.  In  the  section  of  Littleton  oi 
which  this  comment  Is  made  it  Is  aaid :  "If 
two  be  possessed  of  chattels  personal  in  com- 
mon ...  as  of  ahorae,  anox,  oraoow. 
etc.,  if  the  one  talce  the  whole  to  himself 
out  of  the  possession  of  the  other,  the  other 
hath  no  other  remedj  but  to  take  this  from 
him  who  hath  done  to  him  the  wrong  to  oc- 
cupy in  common,  etc.,  when  be  can  see  his 
time,  etc.  In  the  same  manner  It  U  of  chat- 
tels real  which  cannot  be  severed.  .  .  . 
Where  two  be  possessed  of  ttie  wardship  of 
the  body  of  an  infant  within  age,  if  the  one 
taketh  the  infant  out  of  the  possession  of  the 
other,  the  other  hath  no  remedy  by  an  action 
by  the  law  but  to  take  the  infant  out  of  the 


V.  Seattle  0880)  88  Tt  US:  Hayden  v.  Herrin  (tK79 
44  Tt  838^  a  Am.  Bep.  872;  Early  t.  FHend  f 1880)  IS 
Qratt  81. 78  Am.  Dec  OO;  Onibam  v.  Pleroe  (181*) 
19  Oratr.  88. 100  Am.  Dec  868;  Pazton  v.  OameweU 
0887)  88  Ta.  706:  Fry  r.  Payne  (1837)  82  Ta.  TSB;  Beer 
V.  Beer  0858)  12  C  B.  80, 16  Jur.  SB,  21 L.  J.  G.  P.  Ul; 
Bendenon  v.  Eeson  (1861)  17  Q.  B.  701, 81 L.  J.  Q.  & 
88.  16  Jur.  518,  g  Eng.  L.  *  Bq.  8^;  Wheeler  r. 
Home  074D1  Wlllee,  Bep.  208;  Denysv.  Shookburgb 
(1840)  4  Tounge  tt  G.  Bxch.  48, 5  Jur.  2L 

The  surplus  being  held  by  him  as  bailiff  for  tbe 
cotenant  who  stands  to  him  as  his  prlndpaL  Buff 
V.  HoDonald  (1867)  28  Qa.  181. 88  Am.  Dec  481. 

Such  receipt  of  tbe  profits,  although  no  ouster  of 
a  ootenant  not  affecting  the  possession  of  tbe  land, 
Impoees  upon  htan  an  Immediate  accountability 
for  the  part  of  the  profits  to  which  tbe  other  Is  en- 
titled.  WaKStaff  v.  Bmltb  0846)  80  N.  C.  1. 

Yet  when  a  tenant  In  common  has  tbe  entire  and 
exclusive  occupation  of  the  whole,  or  any  part  of 
the  oommon  estate,  he  Is  liable  to  aooount  there- 
for. Almy  T.  Daniels  0887)  16  B.  L  818. 

Bo  tbe  rule  that  for  a  mere  occupancy  the  coten- 
ant will  not  be  liable  to  account,  will  not  be  ex- 
tended to  a  case  where  the  ootenant  actually  con- 
sumee  or  takes  off  and  dlspoees  of  a  part  of  the 
property  held  In  common.  HcCabe  r.  HcCiibs 
(1879)18  Hun,  168. 

Ttaeactlon,  however,  Is  not  for  tort  is  not  bawd 
upon  the  wrong  committed  by  one  cotenant  u 
against  the  other,  hot  assumes  that  tbe  ootenant 
acted  as  the  agent  of  his  tenant  In  common  and 
thereby  tiecame  a  trustee  of  the  property  disposed 
of.  Abbey  V.Wheeler  08911 10  MIsctiL 

In  Wisw&ll  T.  miklns  (]SUl)6Tt87.a  ootenant 
In  pnesesslon  but  not  denying  tbe  right  of  his  co- 
tenant  to  participate  In  tbe  profits  arlalog  from  tba 
premises,  was  beld  liable  to  account 

But  a  ootenant  occupying  tbepremiseawftta  the 
consent  of  hlsoo-owner,  for  tbe  erection  of  a  steam 
saw-mill  ta  not  necessarily  excused  from  tbe  pay- 
ment of  rent  and  it  is  not  properto  assume  nor  to 
Infer  that  In  such  consenting  the  cotenant  intended 
to  waive  his  right  to  rent  sueh  question  t>ef ng  oos 
of  fttet  to  be  submitted  to  the  Jury.  Shlels  v. 
Stnrk0861)  14Qa.4m. 

Thus  where,  altbough  tt  did  not  appear  that  tbera 
was  any  contract  entered  Into  t>etween  tbe  panlei 
that  tbe  defendant  should  occupy  and  enjoy  the 
premises,  be  was  regarded  as  in  poaseaalon  not  only 
for  himself  butforbtecoteoantsnotbtngappearinc 
to  show  that  he  ever  ousted  them  by  setting  up  a 
title  In  himself,  or  denying  the  poaaossion.  or  a 
parttclpatloo  In  the  rents  and  profits,  the  presump- 
tion being  that  he  oooupled  by  mutual  consent  of  all 
oonoerncd  and  was  Imble  to  be  ealled  upon  to  ae- 
oonot  byeaoh  of biscotenants.  WIswall  ▼.WIIUds, 
supra. 

If  one  tenant  In  oommon  Is  responsible  to  bis  co- 
tenant  for  bis  share  of  tbe  rents  reoelvod  from 
one  who  enjoys  without  d$|eriuratlug  the  prem- 
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other  when  he  eeee  bU 


'Other  harsh  and  reputslTe  doctrioes,  ai 
well  oa  the  feudal  tenure  of  land  (Oote  ▼. 
Lake  Go.,  54  N.  H.  242,  27fl,  m,  286),  grow- 
Idk  out  of  social  conditions  tliat  Lave  ceased, 
and  Incompatible  with  the  increase  of  trade, 

eroductive  industry,  and  personal  estate, 
vn  become  obsolete."  Brookt  t.  HotDiKm, 
08  N.  H.  88S,  886,  887.  At  the  present  day, 
the  practice  of  snatchiDff  an  inrant  ward  by 
each  of  seTeral  guardians  when  he  could  see 
bts  time  would  not  be  tolerated.  By  a  dl- 
▼isioo  of  time,  as  in  some  cases  of  real  estate 
{Ghetey  v.  Thompton,  8  N.  H.  9,  14  Am.  Dec. 
821),  or  by  some  other  temporary  or  per- 


manent regulation  consistent  with  the  In- 
terest of  the  ward  {State  Libbey,  44  M.  H. 
831),  the  evils  that  formerly  attended  a  lack 
of  specific  remedy  by  legal  process  could  he 
averted  without  a  dissolution  of  the  common 
right.  The  condition  of  a  ward  living  In 
coDStant  expectation  of  capture  and  recapture 
is  not  a  necessary  Incident  of  wardship  dos- 
seseed  by  two.  When  there  is  a  common  right 
of  possession  of  a  person  or  chattel,  and  pos- 
session is  taken  by  one,  "the  other,"  says 
Littleton,  "hath  no  remedy  by  an  action  by 
the  law ;  ...  no  other  remedy  but  to 
take  this  from  him  who  hath  done  to  him  the 
wrong.''  This  ia  the  obsolete  doctrine  of  a 
right  and  a  wrong  without  a  remedy  by  legal 


toes,  a  fortiori,  snob  tenaot  in  common  should  be 
made  liable  irbere  tbe  amounts  received  by  blm  are 
obtained  by  the  eating  away  of  tbe  estate.  Curtts 
T,  Ooleman  (1876}  23  Qrant.  Cb.  (U.  C)  661. 

TTpOD  the  questtOD  whether  one  tenant  in  oom- 
«aoD  DSloff  tbe  entire  property  owned  In  oommon, 
wit  bout  tbe  applloatlon  from  other  tenants  In 
iKHDmon  to  be  let  into  tbe  oommon  enjoymmt  of 
tbe  property,  or  without  some  act  indloatinir  an 
Intention  to  use  exolustvely,  could  be  beld  liable 
for  tbe  value  of  tbe  use  over  and  above  suob  ten- 
ant's proportionate  share  of  the  property,  was  said 
to  be  a  question  upon  which  tbe  authorities  were 
in  conflict.  Ostwro  v.  Oabom  aSSD  02  Tex.  49S. 

If  a  ootenant  leasee  bis  Intereet  for  a  term  of 
years,  the  lessee  becomes  tenant  In  common  with 
tbe  other  tenants  and  as  euob  liable  to  Recount. 
Barnum  v.  landon  (1866)  SS  Oonn.  148. 

So  a  ootenant  Is  entitled  to  an  aocountlnff  of  the 
{iroflte  made  from  tbe  worklafrof  the  Joint  prop- 
«rty.  Anderson  v.  Clanob  (1807)  (Texje  &  W.  Bep. 

tsa 

A  ootenant  In  poeseseion  of  tbe  premises  for  the 
whole  period,  helog  allowed  for  Improvementn, 
must  be  charged  witb  an  occupation  root.  Hitoh- 
oook  V.  Skinner  (1S3B}  HoRm.  Cb.  a.  S  L.  ed.  1050. 

And  li  not  entitled  to  obarge  thetefOr  unless  be 
pays  an  oooupation  rent.  BloB  T.  George  0818}  3X1 
Grant,  Gb.  (IT.  C.)  iSl. 

Under  an  order  made  to  a  commissioner  to  take 
an  account  of  rents  and  profits  Iwls  not  authorized 
to  take  an  account  of  the  expenses  of  running  the 
property  and  conductinfr  tbe  business,  and  or  the 
«tedlts  where  ooe  party  has  been  In  exclusive  pos- 
aeisioo.  Beed  T.Jones 0866)6 Wis. 4a. 

Whore  a  lease  was  oanoeled  on  sooount  of  tbe 
f>roperty  being  destroyed  by  Are,  the  defendant,  a 
'OOWnant.  having  realized  considerable  prodt  from 
tbe  contraoi.  tbe  court  held  such  profits  were  Uatile 
to  distribution  In  the  same  manner  as  the  rents 
would  have  been,  and  eaob  tenant  In  oommon 
was  entitled  to  share  in  tbe  profits  acoordlng  to  bis 
Interest  In  tbe  land.  Pope  t.  Harklna  (18tt)  U  Ala. 

m. 

In  Carvor  v.  Ooffman  (1887)  lOB  Ind.  U7,  a  cotenant 
in  poseesslon  denying  tbe  tlile  of  bis  ootenant  and 
holding  poa!>eesl0D  for  a  period  of  emht  years,  was 
bound  to  acoount  to  the  excluded  tenaot  for  what 
be  had  received  by  suob  posseesioD  over  and  above 
bis  Just  proportion  of  tbe  annual  inoome  or  rents 
«nd  profits  of  ttie  property. 

A  cotenant  In  a  gold  mine  who  uses  more  than 
bis  Juat  proportion  Is  liable  therefor  and  also  tor 
ttm  overplus  of  gold  where  there  Is  no  proof  of  tbe 
profits  aotually  made,  tlie  Intcvest  toeing  preeuioed 
■equal  to  tbe  profits  of  the  gold.  Hnff  t.  UoOonald 
aU67i  22  Ga.  131, 68  Am.  Deo.  487. 

And  an  heir-at-law  succeeding  to  the  possession 
-of  bis  deceased  parent  tolands,  obtalolng  exclusive 
possession  oaonot  defeat  a  recovery  by  tbe  oohein 
of  tbelr  proportion  of  the  parts  by  setting  up  a 
S8  L.a  A. 


title  acquired  from  tbe  owners  of  tbe  land.  In  or- 
der to  avail  themselves  of  such  title  they  must  first 
surrender  possession  to  €be  coheirs  and  then  bring 
eJectmenL  Phelan  t.  Kelly  (1841) »  Wend.  88B. 

So  a  tenant  In  common  taking  exclusive  posses- 
sion of  the  premisi-8.  oonstmcting  a  race-ooorse 
thereon  and  using  it  exclusively;  oleartng  the  land 
of  timber  designed  by  them  to  be  lef t  ataodlng,— 
was  held  to  aooount  as  bailiff  for  the  use  of  soeh 
raoe-oouTse  and  for  the  timber  so  removed.  Bar- 
Usa  V.  Herrill  (1872J 14  Yt.  888, 8  Am.  Bep.  87S. 

An  aocount  of  Issues  and  profits  as  a  mode  of  ad- 
justment t>etweeu  tenants  In  common  was  resorted 
to  In  tbe  case  of  a  lead  mine,  the  yearly  value  of 
which,  and  more  especially  of  an  undivided  and 
unoertalB  portion,was  Incapable  of  asoertalnment; 
the  best  method  of  settling  such  an  acoount  being 
to  obarge  the  tenant  in  possession  with  his  receipts 
and  credit  blm  with  his  expenses  on  aooount  of 
the  operation  oredttlng  tbe  tenaot  with  neoeesaTT 
Improvemeots.  Graham  t.  Pierce  (1869)  U  Gratt, 
28,  100Am.Deo.868L 

In  Pnckett  V.  Smith  (18B0)  5  BtroUu  L.  28, 88  Am. 
Dec.  686,  recovery  was  allowed  by  a  tenant  In  oom- 
mon of  a  share  of  lacome  derived  from  a  ferry 
which  under  the  Sooth  Carolina  Act  of  1827  was  de> 
olarod  to  be  real  estate,  tbe  oourt  holding  that  the 
action  would  lie  either  In  aooount  or  in  case  and 
that  all  damages  wtalob  bad  arisen  pendsnts  Hto 
were  also  reco  veraUe. 

A  cotenant  originally  ftwmlng  lands  undtt  an 
agreement  to  pay  a  certain  proportion  of  the 
profits  to  each  continuing  In  poeseaslon  after  notice 
to  quit,  but  not  farmhig  as  much  aa  before,  paying 
all  his  cotenants  their  proportions,  but  refusing  to 
pay  the  complainant,  was  beU  liable  to  tbe  latter 
for  his  full  share  of  the  prodnoe  notwltbstandinf 
such  notice.  Wiokoff  t.  Wlokoff  (1889)  (N.  J.)  11 
AaBep.7A, 

In  a  antttoreoovernKnwroOHestedMtbeteDla 
and  profits  of  one-teotta  Interest  In  a  water  dltoh. 
tbe  defendants  contended  that  the  action  would  not 
lie  as  between  tenants  In  common,  and  relied  upon 
tbe  case  of  Pioo  v.  Columbet  (ISO)  U  Oal.  «»,78 
Am.  Dea  BCQ.  The  court  held,  however,  thatsncb 
case  bad  no  application  to  an  notion  of  money  r^ 
ceived  by  ooe  tenant  in  common  from  sales  of 
water  profits  derived  from  the  business  of  a  ditch 
or  mine,  such  operations  being  looked  upon  as 
partoersbips  so  far  as  tbe  qoestton  of  aooounttng 
was  conoemrrt.  the  shsrebolders  being  considered 
as  partners  cntliled  to  iMrtlolpnte  in  the  profits  de- 
rived from  the  boalness.  Abel  v.  Love  (U9U 17  OaL 

In  the  above  oese  the  oonre  looked  npou  the 
money  as  money  bad  and  received  by  tbe  defend- 
ants  to  tbe  plalntlfT'ause.  Abel  v.  Love,  supra. 

In  Newman  v.  Newman  (187B)  27  Gratt  714,  the 
derendant,  a  Joint  owner,  coheir,  devisee,  oon- 
ducting  tbe  btisiness  carried  on  upon  the  premises 
during  the  testator^  lifetime  and  since  his  death 
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proceH.  No  writ  ma  lorented  for  luch  a 
case,  or.  If  Invented,  its  use  was  not  allowed. 
The  great  mass  of  remedies  was  of  common- 
law  Judicial  origin ;  the  rejection  of  nec- 
easarT  forma  of  aotl<»i  was  arbitnur  and 
eaprieiouB.  In  eflect,  a  denial  of  remedy 
was  io  far  equivalent  to  a  denial  of  title  that 
in  the  course  of  time  what  was  characterized 
hj  Littleton  as  the  infliction  of  a  remediless 
wrong  was  not  distingulsbed,  by  terms  of 
qualincatioD,  from  an  exercise  of  a  right. 
ia  the  case  of  a  cliattel  or  land  ownea  in 
common,  uh)  held  by  one  of  the  owners,  there 
was  special  need  of  an  appropriate  writ. 
The  refusal  of  a  lunedj  by  action  tends  to 
disorder.   "The  common  law,  which  is  the 


wltb  tbe  oonaent  of  the  otber  ootemmt,  but  with- 
out any  special  ocmtnct  to  aooouot  for  rents  and 
profits,  was  bound  lb  account  few  fbm  tssnes 
and  profits  of  the  propertT  wbUe  tbe  same  re- 
mained in  bis  poeaeBsloD  as  joint  tenant,  but  with- 
out any  special  rontraot,  bis  duty  being  to  keep 
proper  aooounti  and  to  be  ready  to  makeasetUe- 
Bxent,  proper  credits,  however,  beloff  allowed,  in- 
oludlDs  an  allowanoe  tor  aervloes,  tbe  court  fol- 
lowlns  tbe  principles  laid  down  In  Graham  v. 
Fierce  (IMt  19  QraU.  28,  100  Am.  Deo.  066.  but  dls- 
tlnarufsblng  BarJr  v.  FMeod  (um  U  Gnttt  21,  78 
Am.  Sec  US. 

Tbe  yearly  valoo  of  tihe  inemtaa  and  especially 
of  an  undivided  and  uncertain  portion  being  in- 
capable of  ascertainment,  the  court  decreed  an  ac- 
count of  Iflsufls  aod  proftta,  Newman  v.  Newman, 
Biara. 

The  principle  that  a  tenant  In  oomBBon  who  liM 
been  ousted  by  his  cotenant  cannot  reoover  tbe 
Increased  amount  of  the  value  of  the  rents  and 
proflu  arising  from  valuable  permaneat  Improve- 
ments put  upm  the  i«eniiies  by  soeh  ootesant  does 
uotapply  toaoasewfaere  tbe  Improvenents  wm 
not  niade  by  Qiem  tu  tbe  character  of  ootenacts  but 
In  tbe  chaiaoter  of  naked  treapassets,  such  im- 
isovementa  beoomlng  a  part  of  the  land  and  tbe 
property  of  those  who  boM  llietltle;tbe  test  that 
defenduit  subsequently  purcbased  and  became 
eotenant  wltb  the  plaintiff  does  not  In  any  respect 
ebange  their  relation  to  tbe  title  of  that  portion  of 
tbe  land  held  by  ^lotUC.  OarpmUer  v.  HltobeU 
OMi)»Osl.88aL 

A  mortgaseof aoropmadeby  atenantln  com- 
mon who  bolds  exclusive  possession  Is  valid  as 
against  tbe  ootenania  and  the  mortgagee  in  posses- 
sion will  not  be  Hable  to  aooouot.  Bird  v.  Bird 
<inB)U71a.CM.i2Am.Bep.  S88. 

V.  Tht  nmedu  as  belwem  eotmtuitM. 

a.  SUUuUry  aeUon  of  aaeoma. 

An  action  on  account  between  tenants  In  oom- 
monof  laoddtdDotlleatlawezoept  ondw  special 
appdntmeot  of  one  teitant  as  tbe  bailiff  of  the 
other.  Brinamald  v.  Hayo  (1887)  S  Tt.  8L 

Tbe  remedy  for  tbe  proportion  of  the  rents  due 
from  one  cotenant  to  tbe  other  Isby  aedonof  ao- 
eonnt  under  tbe  statute.  Crow  v.  Mark  (I88B}  K 
III.  SSk  Sherman  r.  Ballou  (ISR)  8  Cow.  806;  Fowler 
V.  Fowler  (U82>  00  Conn.  280;  Wheeler  v.  Horn  (ITU) 
WiUea,  Rep^  808;  Kline  v.  Jacobs  (1871)68 Pa.  87;  Bd- 
saU  V.  Merrfll  0868)  !n  N.  J.  Bq.  Ufc  I«ard  v.  Bodlne 
own  11 N.  J.  Bq.  408,  W  Am.  Dec.  eel 

If  one  ootvnaot  In  common  takes  more  tban  bis 
share  of  the  rents,  tbe  only  remedy  Is  account, 
•Ittaer  by  atrtloo  under  tbe  Statute  4  and  t  Anne, 
flfaap.U.lfr.OTtv'bUllneqnlty.  Denys v. Sbuok- 
burgb  (IMO)  4  Tonnga  *  a  Itxeb.  IS,  8  Jur.  n. 

Therefore  a  tenant  in  emnmon  oannot  maintain 
an  action  for  money  received  agaiSBthlB  eotenant. 
M  L.a  A. 


Supbuoi  CouBi;  Jmx, 

Sreaerver  of  the  common  peace  of  tbe  land, 
id  abhor  all  force  as  a  capital  enemy  to  It ; 
and  therefore,  against  those  who  committed 
any  force,  the  common  law  did  subject  their 
bodies  to  ImpTlsonmeDt. "  UarberVa  Cate,  3 
Coke,  11,  13.  In  many  cases,  reasonable 
force  without  legal  process  la  n  aeoessarr 
legal  remedy.  Haleu  t.  Cblwrd,  09  N.  IL 
7-9.  47  Am.  Rep.  176.  But  holding  It  to  be 
the  only  remedy  for  a  use  of  common  prop- 
erty by  one  of  tbe  owners  gives  unnecessary 
occasion  for  proceedings  likely  to  end  in  acts 
of  violence.  If  a  specific  regulation  of  the 
exercise  of  common  rights  of  possession  and 
use  cannot  he  made  in  a  suit  at  law,  there 
are  cases  In  which  tbe  parties  are  entitled  to 


Thomas  v.  Thomas  (1860)  B  Ezoh.  28, 1  Lowndea,  M. 
&  P.  229. 19  L,  J.  £zob.  ITS,  U  Jur.  IflOL 

In  Anderson  t.  GreUe  (UBl)  1  Aahm.  ISt,  wbU 
was  brouKbt  for  the  recovery  of  one  Uiird  of  the 
rents  and  Income.  It  was  slated  that  tf  tbe  action 
bad  been  tecbnioalty  Instituted  tt  would  have  as- 
sumed tbe  form  of  an  aothm  of  account-render, 
under  tbe  Btatnte  at  4  and  B  Anne.  cbap.  18,  f  tt. 

nie  statute,  bowera>,  only  gives  tbe  remedy 
where  it  ts  alleged  and  proved  that  the  ootcoant 
has  received  more  tban  his  Just  share  of  tbe  profits 
of  tbe  estate.  Brlnsmak]  v.  Hayo  (1887)  9  Vt.  a. 

Where  there  ts  a  Uabfllty  between  ootenants  is 
account,  it  ts  a  llabfU^  to  account  for  rents  an* 
profits  received  as  distinct  from  a  liability  In  an  ac- 
tion for  conversion  of  ttie  property,  or  other  Kka 
actions  based  upon  a  rlgbt  of  property  In  the  plam- 
ttS.  Bird  V.  BMa8^Il»Fla.4SI,aAm.Brp.a» 
^nder  tbe  English  Statutes  of  Wesnnfaibter  £,  6,  se, 
snd  4  and  6  Anne,  cbap.  16, 1 27,  Join  t  teoao  ts  apd  ten- 
ants in  common  wore  glyen  actions  for  waste,  and 
for  an  aoooont  of  profits  against  tb^  ooteoanta 

Tbess  statutes  are  said  to  be  In  fbroe  tnOeotgia, 
being  part  of  the  general  law  of  the  country;  and 
therefore  a  joint  tenaot  or  tenant  In  oommon.  wbo 
receives  more  of  the  roots  ajd  profits  than  comt 
to  btsshare,  to  beappcytloned  either  according  to 
.MslntRest  In  the  estate  or  tbe  value  of  that  pro- 
portion of  the  oommon  property  whltA  he  oooo- 
plea.  Is  liable  to  hie  ootenants  for  tbe  exoen  of 
rents  and  profits  of  bis  share  under  the  above  siac> 
utory  provisions,  ss  well  as  upon  tbe  plainest  prio. 
olples  of  Justloe.  Bhiels  v.  Stark  iU64i  14  Ga.  W 

Becttonl  of  chapters  of  tbe  Beviscd  Statutes  of 
Dllnols  of  18T4  i»nvtdes  that  where  one  or  mot* 
joint  tenants,  tenants  in  common,  or  oopartnen  la 
real  estate,  etow,  sball  take  and  use  the  profits  or 
benefits  thereof  tn  grester  propottfoos  ^bma  his  or 
tbdr  Interest,  sucta  person  sbsU  aooonnt  theretor 
to  bis  or  their  ootenants  jointly  or  severally. 

Section  8  provides  that  when  any  person  is  llabto 
to  account  and  will  not  0ve  an  aooounc  wfUloglr, 
tbeo  tbe  pan^  entitled  to  have  an  aooouot  nay 
bring  bis  sotlon  (rf  soooont.  Tbe  Judgment  as  pro. 
vldad  In  section  6  of  tbe  ssmeAot  tf  tlieverdM 
shall  be  BgalDSt  tbe  deftadsnt,  is  Uiat  he  do  w- 
count. 

And  seotlon  7  provldss  tiiat  Ois  court 'shall  tbes 
appoint  one  or  mors  dlslnterssted  and  Judlekna 
men  as  auditors  to  determine  and  adjust  the  so- 
counts,  who  sball  take  snd  state  theaeoonnt  b» 
tweeu  tbe  parties  aod  report. 

Section  U  provides  for  tlis  adjustment  oCao  so- 
count  and  balances  to  whom  due,  snd  tbe  r^Kirt  of 
the  oourt  wbl<di  on  approval  of  the  same  sball  gin 
Judgment  on  Buob  report  for  the  amount  found  la 
arrear.  Hawley  v.  Bard<ia80i  410.  App.  4fit. 

Under  the  nilnola  statote  which  tftea  matailsUj 
from  tbe  English  Btatots  4  and  8  Anns^  cbap.  K 
one  toiant  In  common  wbo  so  takes  tbe  uss  snd 
benefit  must  aooonnt  for  tiio  Just  propoitlOB  of 
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it  in  chaDO0iT>   OMUueUenU  Simr  Lumbtr 

R.  A.  826,  886.  Under  an  equitable  right 
of  BmeDdment,  the  questton  whether  relief 
should  be  sought  at  law  or  In  equity  bu  lost 
much  of  Ita  impoitaDoe.  In  cases  like  the 
present,  no  speciflc  regulation  is  necessary. 
An  action  of  aaaumpsit,  or  case,  to  recover 
for  the  defendant's  use  of  the  plaintiff's  prop- 
el^ fftMrnfum  vaUbat,  would  be  convenient, 
and  Isnecessuj  unless  compensation  Is  elven 
In  equity.  Such  an  action,  and  the  right  of 
partition  by  sale  or  otherwise,  would  ordi- 
narily be  sufficient.  Partition  alone  Is  not 
enough.  It  provides  foi  the  future,  but  leaves 
the  past  unsettled.   If  there  were  an  ex- 


pulsion, it  was  said  that  nni»  ptoBts  were 
not  recoverable  in  ejectment.  Co.  Litt.  199ft. 
The  plaintiff's  tight  to  take  possession  and 
bold  the  land,  or  cut  wood  and  gather  the 
crops,  until  he  bad  taken  enough  of  the  de- 
fendant's property  to  pay  for  the  defend- 
ant's use  of  the  plaintiff's,  might  be  inade- 
quate. Before  the  account  could  be  balanced 
In  that  way,  the  defendant  might  obtain  par- 
tition. Taking  payment  by  using  the  de- 
fendant's property  without  his  consent  is  not 
the  only  remedy  In  a  well  -regulated  commun- 
ity, where  the  law  permits  the  use  of  con- 
yen  lent  procedure  instead  of  restricting  the 
injured  party  to  such  compensation  as  he 
may  be  able  to  get  without  a  suit. 


the  MOMk  or  for  tbe  Bbcre  of  the  reasonable  rental 
value  of  the  premlMS.  Woolley  v.  Schrader  (IBM) 

uenLts. 

In  oonstnilnv  ttio  UllDota  'statute,  tbe  court  held 
that  tbe  lansuave,  '^hall  take  and  use  tlie  proAts 
thereof  In  greater  proportloa  than  btaer  her  Inter- 
est," meant  the  grcm  profits  and  not  the  nei  prof- 
Its,  and  that  the  Issue  In  such  a  ease  was  not 
wttetber  upon  the  final  setUeioeDt  an  account  was 
bataoced  but  wbetber  there  should  be  an  acoount 
made,  tbe  ad justlnsr  ta  balanoea  bdng  left  entirely 
with  tbe  audltoia.  Bawtey  v.  Burd,  ttipra. 

Under  seetloo  £88  of  Ind.  Rev.  Stat.  18S1,  a  Joint 
tenant  or  tenant  In  common,  or  tenant  In  coparoeo- 
aiy,  may  mafntaln  an  action  asainst  his  ootenant 
or  oo parcener,  or  their  personal  repreeentatlves, 
for  reoelvinff  more  than  his  Just  proportion,  and 
the  statute  applies  when  a  tenant  In  conunon  re- 
ceives cent  from  a  third  person  and  applies  it  to 
talsownasa.  BeblMlT.I>lotooa(UnjUBInd.iaB, 
16SL 

Such  sutute  Is  Bubstantlailj  die  same  ss  tbeBiir* 
Hsb  Statute  of  Anne.  Crane  v.  Waggooer  (UM)  « 
Ind.  se,  80  Am.  Deo.  tfS. 

Under  seetlnn  0  of  fbe  Kansas  Chril  Code,  a 
eause  of  aotlon  for  rents  and  profits  may  be  united 
with  ono  In  ejectment,  and  both  Bettoos  may  be 
united  wHh  one  for  partttloa.  SoantUn  v.  AlUson 
<U8U8iKao.nB. 

In  BoantUnv.  AlHsotmnpni,  It  was  stated  that 
tmder  ■eotton  SO  of  the  Landlord  and  Tenant  Act 
(Kan.  Oomp.  Laws  1879,  ohapw  66)  a  tenant  In  com- 
mon aotually  ousted  by  his  oot<>Dant  mlffht  recover 
for  rents  and  proBts  against  hts  ootenant  In  the 
wne  manner  as  tiKmgh  the  partteawece  sttangers 
to  eaob  other. 

By  tbe  Act  of  tbeLeglslatareof  Ttrglntaofl79<. 
(V a.  Laws,  16S),  actions  of  account  may  be  brought 
and  maintained  by  one  Joint  tenant  m  tenant  In 
commoniUtaliiit  the  other  as  his  balUC  for  receiv- 
ing more  thsn  oomes  to  bis  ^vt  share  or  proportion. 
Ooleman  v.  Hatobenaon  (1818)  t  BRrtH  80Bl  <  Am.  Deo. 
6tt.  To  tbe  same  effect.  Nelson  v.  Clay  <U8Q  3  J.  J. 
Harsh.  140, 88  Am.  Deo.  881. 

Tbe  Aol  of  4  andS  AmWb  ohap.  Is  In  fnll  fbron  fn 
Maryland.  nackT.OoaneU  (UgnuUB.  A.8t7.78 
Md.|8R.  a  casein  which  a  tenant  In  oommenolatmed 
a  lien  npoo  his  ootenant's  Interest  tat  xents  le- 
eelved  In  exoass  of  bis  share. 

Bo  noder  tbe  Minnesota  Qeneeai  Btatutesof  1078, 
ebep.  TV,  t  II,  one  teoant  in  oommon  may  maintain 
an  action  against  Ids  ootenant  for  receiving  more 
than  bis  Just  proportion  of  the  rents. 

Again  one  tenant  in  oommon  aotually  receiving 
tbe  rents,  issues,  and  profits  may  be  compelled  to 
■oootmt,  under  the  statute  of  New  Jei««y  of  17M 
(Nixon  Digest,  B,  pL  8).  Inrd  v.  Bodtaie  (tB57)U 
N.  J.  Eg.  4081  OB  Am.  Deo.  H6. 

And  nnder  the  same  statutes  one  tenant  inooie* 
mon  may  maintain  an  actl(m  of  acoonnt  against  an- 


another  as  balUff.or  for  receiving  more  than  oomes 
to  his  or  her  Just  share  or  proportion.  BdsaU  v. 
Herrlll  (188S)  ST  N.  J.  Bq.  114. 

Under  the  New  7ork  statnte  (1  Bev.  Stat  TOO,  IK, 
a  right  of  action  Is  given,  the  statute  providing 
that  oite  Joint  teoant  or  tenant  lo  oommon  and  hto 
execute rB  or  administrators  may  maintain  an  ao- 
tloo  of  acoount,  or  for  money  had  and  received 
against  b(s  ootenant  for  receiving  more  than  his 
Just  proporttoD,  and  the  lOce  aetloa  maybe  maliw 
taloed  by  them  against  the  executors  or  admlnl^ 
trators  of  such  ootenant;  an  aotlon  for  use  and  oo- 
oupatloo  doea  not  exist  ta  tbe  absence  of  an  ex- 
press agreement  between  tenants  to  common. 
Joslyn  T.  JoSlyn  (UTO  8  Hun,  888. 

An  aotlon  of  account  wUi  Ue  wbatber  tbe  action 
be  based  upon  the  right  of  the  plain  tUt  as  ootenant 
In  fee,  or  of  a  lease  against  a  ootenant  outtlng 
down  and  selling  the  trees  and  timber,  (mt  xemov- 
big  tbe  mineral  from  the  mines  and  earUngaway 
the  eartb  or  stone,  and  disposing  of  what  is  r»> 
moved  for  value,  the  value  at  the  premises  tbenw 
■elves  being  to  that  extent  rsdueed.  Abbey  t, 
Wbeeler(18H)10Hlso.  «L 

nigUdi  BMate  4and  t  Anne*  tihap,  18,  ander 
wblOh  an  aotlon  of  aeooont  lies  one  tenant  la 
oommoD  agalost  tbe  other  as  baUlU  for  receiving 
more  than  hta  share.  Is  to  force  In  North  Oarollna. 
Wagstafl  V.  Smith  11846}  SB  N.  a  L 

Tbe  Putdto  Statutes  of  Bhode  Isbmd,  ehap.  88^ 
•  1,  give  an  aotlon  of  acoount  against  0»  one  re- 
ceiving more  than  his  Just  ebare  as  bailiff  whenever- 
two  or  more  persons  have  and  hold  any  estate.  In- 
terest, or  property,  whether  real  or  penooal,  in 
commoo,  as  Joint  tenants,  tenants  ta  common,  co- 
parceners, or  Joint  owneif. 

By  the  adoption  of  tbe  South  Garoilna  oode  of 
procedure  all  prior  recognised  forms  of  action 
were  atwliebed  and  oneformof  aotlon  for  the  en- 
forcement tviwoteetloii  of  aright;  or  tbe  redrew 
or  prevention  <tf  ewftmg  estabUsbedt  but  the  r^ 
peal  of  tbe  statute  giving  a  particular  form  of  ao- 
tlon In  aoy  specified  case  does  not  prevent  recov- 
ery upon  other  legal  or  equttatrte  prindplea  by  an 
aotlon  nnder  the  ooda,  and  ttierafOre  a  tenant  te 
oommon  may  be  required  to  acooant  for  rents  and 
profits  of  BO  mnch  of  the  oommm  property  as  bo 
may  have  used  In  excess  of  bis  BharSh  Sealfe  t. 
Thomson  (1861>  16aa88T,aa7. 

Section  U  oC  chapter  UO  of  ths  Ooda  of  West  TtaEh 
glnla  of  1888,  p.  Ml.  gives  an  aotlon  ot  aeeotmt 
against  tbe  persona)  repreeentattves  of  any  gnar- 
dlao  or  receiver,  and  atoo  by  cme  Joint  tenant  or 
tenant  in  common,  or  his  personal  repreeentattves 
agdbist  the  other  teoslvlng  more  than  oomes  to 
bis  Jnst  share  or  immortlon  and  agalnsc  tba  pss^ 
sonal  representatlvos  of  any  such  Jomt  teoant  or 
tenant  in  oommon. 

And  Bsotlon  U  €t  ohapter  Itt  ot  the  Tbgiala 
Oodegivsi  a  Uks aetloa  ttf  aeooont  by  <«•  Joint 
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When  ft  flock  of  doves,  owned  in  oommoD 
by  two,  wag  destroyed  bj  one  of  the  owners, 
t£e  wrong  was  considered  actionable  for  a 
nason  bawd  on  t^e  distinction  between  right 
and  remedy.  The  Injured  party  could  main- 
tain trespass  because  be  was  no  longer  a  tenant 
In  common.  This  explanation  was  satisfac- 
tory when  his  remedies  were  limited  to  that 
use  of  procedure  that  had  been  invented  at  an 
«arlier  day.  Writs  bad  not  been  Invented  for 
all  cases  In  which  hla  rights  could  be  In- 
fringed by  his  coteoaot  without  a  termina- 
tion of  the  cotenancy,  but  only  for  some  of 
those  cases.  If  a  legal  right  would  be 
violated  by  a  refusal  to  account  for  the  use 
and  occupation  of  a  house  or  mill  owned  In 


BnmBICB  GODBT.  iVLT, 

common  bj  the  oocuplei  and  anothOT.  tlie  la 
ventlon  of^  a  flction  or  •  writ,  or  some  other 
remedial  measure,  In  such  a  caae.  was  as  in- 
dispensable as  In  the  case  of  the  tame  oc- 
cupier's refusal  to  contribute  to  necessary 
repairs  of  the  same  property.  The  obligatim 
to  repair  does  not  arise  from  contract,  or  from 
the  court's  opinion  that  the  public  good 
requires  houses  and  mills  to  be  kept  In  a 
condition  fit  for  use,  but  from  Uie  nature  and 
necessity  of  the  case.  Tenancy  in  common 
of  a  farm  and  lire  stock  naturally  and  nec- 
essarily Includes  a  common  doty  of  rea- 
sonably protecting  the  common  Interest.  The 
bouse  or  barn  is  not  to  go  to  ruin  for  want 
of  repairs  which  a  prudent  owner  would 


tenant,  or  tenant  In  oomraon,  or  his  personal  rep- 
Tesentatire  agalDBt  the  other  as  bailiff.  Faxton  7. 
Oamewell  (im>  82  Va.  708. 

80  secUon  10,  chapter  145,  of  the  Tirftola  Code 
elves  a  Uke  aetiOn  of  account  against  the  personal 
cepreseotatlres  or,  Inter  aUa,  aay  bailiff,  and  also 
br  one  Joint  tenant  or  tenant  In  common  or  his 
peraooat  repreeeatativee  aaratnst  the  other  as  bstl- 
Ifl.  iu>d  airalnst  the  penonal  represeotatlra  of  any 
•Dob  joint  tenant  or  teoaDt  In  oommon. 

And  althouffb  It  may  be  best  for  tbe  Intereats 
of  all  the  tenants  in  common  to  use  tbe  eommon 
jnoperty  Jointly  by  means  of  a  contract  of  partner^ 
ablp  between  them,  yet  the  individual  owners  bare 
a  rigbt  to  decide  that  question  for  tbemaelveB  and 
are  not  bound  to  enter  Into  snob  oontrant  of  part- 
oerahtp,  but  may  posaeoB,  use,  and  enjoy  the  prop- 
erty severally  acoountinfl:  to  tfaeir  ootenants  for  so 
fliuob  of  the  rents  and  profita  as  they  may  receive 
beyond  their  Just  share  and  proportion.  Orataam 
v.Pteroe(lfla9)UGratt.  28,10a  Am.  DecflOfl. 

Every  tenant  In  common  has  a  right  to  poascsB. 
nse,  and  enjoy  the  oommon  property  without 
beluff  aeoounuble  to  bis  00  ten  ant  for  reota  or 
l«ofltt  exoept  under  the  atatnte,  or  ao  much  as  be 
coay  receive  beyond  bis  Just  share  or  proportion 
nndertbe  inovlslons  of  tbeTfrglnla  Coda,  ohap. 
l«,lli,p.0BB.  2M(I.,Trrv. Payne (Un)8BTB.m 

b.  ProceaMngtln  sguttfr 

An  notion  of  account  cannot  be  matntained  at 
•oommon  law  by  one  tenant  In  oommon  acalnst  an- 
other, a  resort  must  be  bad  to  eqnltj.  WlsweO  v. 
WUkina  (1832)  i  Vt.  187. 

The  ezteotlon  of  tbe  action  of  aeooont  nnder  tba 
BngHsb  Statute  of  Anne  and  the  Vermont  Statute 
to  tenants  In  oommon  and  the  like  has  never  beea 
regarded  as  Interfering  with  the  Jurisdiction  of  tbe 
court  of  chancery  in  that  respect,  and  under  these 
statutes  in  matteia  of  aooount  between  tenants  in 
oommon  a  court  of  ebancery  by  bill  baa  oonourrrat 
JuTlsdlotton  with  courts  of  law  by  action  ot  ac- 
count Leaoh  v.  Beattle  (1S80)  83  Vt  lifi. 

Bqulty  Jurisdiction  extends  to  matters  of  aooooot 
vbere  discovery  Is  aougbt  and  tor  tbe  adjustment 
and  apportionment  of  rents  and  prollta  betwBea 
tenants  in  common.  Berry  v.  Whidden  (I8S8)  OS  K, 
H.  ITS;  Geo.  Laws,  ohap.  208, 1 1. 

A  court  of  equity  is  the  proper  forum  for  the  ad- 
Jodlontlon  ot  aoconnti  In  wblch  the  partfea  are 
Jolnclr  Interested.  Bush  v.  Bush  (1880)  IBIIL  App. 
4S4. 

Therefore  a  blU  In  equity  may  belostltuted  where 
a  ootenaut  tn  common  reoel  ves  more  than  bis  share. 
Denys  v.  Bhnokbiirgh  (UM  4  Tounge  It  0.  Rxeb. 
48.  8  Jur.  Si;  Terrell  v.  Murray  (1880)  S  Terg.  88*: 
Crow  v.Uark  0888)  M  JU.  888;  Sherman  v.  Balkni 
08281  8  Oow.  808;  Wheeler  v.  Home  (Om  WUlea. 
Ilep.90e. 

And  Is  tbe  moce  general  praotioe.  Hamilton  v. 
Oonine  (1868)  K  Hd.  MO,  OS  Am.  Dec.  724;  Gibfaa  v. 

S8  L.  &  A. 


Cisgett  (imt  S  GUI  ft  J.  1^  Green  v.  Joboaon  (U3U 
8  QUI  ft  J.  884. 

As  one  partner  or  tenant  In  common  cannot  in 
general  sue  bis  partner  or  ootenant  In  an  action 
In  form  ex  eonlraetu,  but  must  proceed  by  acrton  of 
account  or  hr  bill  m  equity.  Terrell  w.  Murray, 
supra. 

80  one  of  several  oobefra  must  aooount  In  eqally 
t<a  tbe  Just  proportion  of  the  rental  value  of  tb« 
land  no  matter  whether  bis  poasessfon  la  or  to  not 
with  their  ooaaent  Clarton  t.  Mo(3ay  awi)  148  Pa. 

m. 

And  a  suit  In  equity  may  be  bad  against  a  co- 
tenant  wbo  has  oocuplei  the  whrUe  of  the  oomnton 
property,  for  an  noco'-int  of  rents  and  proflta 
Dodeott  v.  Hi;  a  (1^)  H  W.  Va.  677. 001. 

The  action  or  aooount  Is  equitable  In  Ifsaatoie 
even  tLougb  by  sUiote.  Vrlght  v.  Wright  (Um 
88  How.  Pr.  178. 

But  In  <«der  to  snstaia  aneb  snH  tte  plaintiff 
must  show  tbat  tbe  question  la  too  complicated  to 
be  properly  and  oonrenlently  adjusted  In  an  aotioa 
of  oontraot   Blood  v.  Blood  tim>  110  Masai  6iS. 

Bucb  a  case  existing,  however,  equity  will  as> 
BUmeJuxMleckJn  whereoaelslnexniosive  posses 
alon.  Saodeia  v.Bobotson  (1878)  BT  Ala.  4flBL 

The  repeal  of  tbe  Engltsh  Statute  of  4an<]5  Anns 
by  the  statutes  of  South  Carolina  slmplr  destroyed 
tbe  remedy  given  by  It,  an  action  of  aooount.  but 
dM  not  affect  the  remedy  administered  In  equity 
by  virtue  of  Ha  own  Inherent  powers  wbhdi  wen 
not  derived  from  statute.  Bcalfe  v.  Thomaoo  (1B8D 
16  8.  a  837. 807.  See  this  statute,  anU,  p.  841. 

Where  one  received  rent  Monglng  to  tfaiee  In- 
fant tenants  in  oommon  lawfully,  as  agent  f<»  the 
guardian  of  two,  but  without  authority  as  to  the 
other  Infant  tbe  only  remedy  ot  the  latter  whs  by 
action  of  account  or  bill  In  equl^.  Bhennaa  r. 
Ballon  <1828)  8  Oow.  804. 

In  Field  V.  Craig  0864)  8  Allen,  BCT.aMUin  equity 
was  allowed  by  tbe  admmistrator  of  tbe  estate  of 
one  tenant  In  common  against  the  aurTlyor  for  an 
account  ot  the  transactions  under  an  agreemeiK 
entered  mto  between  the  tenants  by  wbiob  tiM 
property  waa  used  in  the  business  upon  an  under- 
standing aa  to  compensation  of  tbe  one  superin- 
,  tending  t&e  establlehment 

Upon  a  bill  tiled,  however,  by  one  coheir  sgainst 
tbe  widow  and  other  obUdren  of  the  deceased  pray* 
lug  an  account  for  tbe  rente  of  the  parte  oconiriBd 
by  thism.  It  was  held  that  plaintiff  had  no  olaliB, 
the  oocupatton  being  with  bis  consent,  and  tfaepof^ 
tloo  ocoupled  not  more  tban  a  ratable  part  of  tbs 
wbole.  Roberta  V.  Roberta  0865)  68  N.C  US. 

So  in  tbe  case  of  a  Jomt  temnt  or  tenant  la  eoia> 
men  deprived  of  bts  Jtnt  rltcbts  to  tbe  poaacssloB, 
use,  or  fruits  of  the  common  property  equity  »i8 
give  relief  by  decreeing  a  partition  of  the  prop- 
erty, or  a  sale  tbereot  where  partition  Is  impracti- 
cable, and  a  division  of  the  iwooeeda.  Xlnnay  a 
Stebblns  (1888)  88  Barb.  S8O1 
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make ;  the  cattle  are  not  to  be  starved ;  the 
land  ie  not  to  be  sold  for  taxes  (S!ad$  v. 
BeUierford,  114  lod.  278)  ;  and  one  of  the 
owners  Is  not  to  gstn  by  throwing  upon  his 
ootenant  all  the  proper  and  inevitable  ex- 
penses of  ownership.  In  the  absence  of  con- 
tact, express  or  tacit,  their  mutual  rights 
and  duties  are  comprehended  in  the  relation 
of  trust  and  confidence  which  is  inherent  in 
the  undivided  character  of  their  interests. 
The  rights  of  these  partie^  growing  out  nf 
the  situation  of  the  property 'and  the  nature 
of  tbeir  estate,  are  so  completely  equitable 
that  the  defendant's  coDvevance  of  a  divided 
half  of  the  farm  to  a  tLlrd  person  might 
operate  as  a  partition.  If  it  did  not  in- 


juriously affect  the  plaintiff's  right  of  di> 
vision,  or  any  of  the  other  rights  of  whiclt 
hla  title  is  oompoeed.  Holbreok  y.  Bouman^ 
63  N.  H.  818,  asi.    If  they  were  owners  in 

common  of  a  bushel  of  com,  a  Inst  partition 
could  be  made  by  either,  without  a  suit 
against  the  other's  objection.  Satev  v.  CW- 
eord,  69  N.  H.  7.  8.  47  Am.  Rep.  178.  If 
the  defendant  had  occupied  the  east  half  of 
the  farm,  and  given  the  plaintiff  an  oppor- 
tunity to  occupy  or  let  the  west  half,  and  if 
such  a  divisioo  of  tbe  use  would  have  been 
equal  In  every  respect,  but  the  plaintiff  bad 
chosen  to  leave  the  west  half  unoccupied, 
there  would  have  been  a  question  which  the 
case  does  not  present.   Bayden  v.  Merrill,  44' 


And  an  aocouotliur  Id  iiartltloD  will  be  decreed 
where  tberebas  beenexeluslve  possession.  Brldg- 
ford  V.  Barbour  OSffif  80  Ky.  OB;  Ncdl  v.  Bbaokel- 
(ord  (1876)  IS  Tex.  UB;  Jonea  v.  Mamer  (1880)  U  B. 
C.2BZ. 

Bqalty  havinfc  power  to  enforce  tbe  trust  be- 
tween tenanu  in  common  at  tbe  mme  time  mak- 
ing parti  don  acd  taking  an  aeoonnt  of  ttw  rente  and 

Improrements  or  monera  paid  for  tbe  common 
benefit.   Bozier  v.  Grlffltta  (1860)  81  Uo.  171. 

Tbe  rtgbt  to  an  account  being  an  Iiddeot  to  a 
Wll  for  pamthm  In  equl^.  Trua  v.  Itaner  (1B80) 
4Lea,Mi 

So  a  decree  for  an  account  la  a  necessary  Inci- 
dent to  the  exercise  of  equity  Jurisdiction  wbere 
equitable  oompensatlon  Is  Involved.  Roller  v. 
OrtiBtb,  eupro. 

In  suob  a  bill  for  partition  It  is  admlsBlble  to  pray 
an  account  of  tbe  rents  against  ootenaota  wbo 
have  been  in  poeeceaion  of  tbe  common  property. 
Hedford  v.  Fraizer  il880)  88  Hiss.  S41. 

It  must  be  shown  tbat  tbe  defendant  has  received 
a  greater  abate  from  tbeestatettaan  tbat  to  which  be 
la  entitled  by  tbe  sale  of  tbat  whlob  composes  tbe 
property,  whether  It  be  turf,  brick,  clay  or  plaster, 
or  other  such  materiaL  Curtis  v.  OoLeman  (1875) 
n  Grant,  Cb.  (U.  C.)  ML 

Then  equity  will  take  Jarladlctlon  and  decree 
eomplete  relief  by  requiring  an  aooountforauoh 
rents  and  profits.  Boalfe  V.  Tbompeon  (1861)  158. 

cm,  an. 

And  will  Dot  m  analogy  to  proceedings  at  law 
for  a  partition  cnoflne  Its  relief  merely  to  par- 
tition.  Rozler  V.  Griffith  (1860)  81  Mo.  17L 

There  being  no  obstacle  to  Its  proceediog  to  com- 
plete Justice  by  compeillog  such  aoooant.  Brldg- 
ford  V.  Barboor.  supra. 

The  right  to  recover  baa  beeo  considered  an  ez> 
ception  to  tbe  genial  rule  and  the  account  as  a 
collate ral  luoldent  to  a  claim  for  partition.  Ooode- 
now  V.  Ewer  il860}  Vi  Cal.  461, 76  Am.  Deo.  NO. 

Tbe  rents  and  profits  claimed  being  due  from  tbe 
-defendant,  either  as  tenant  of  tbe  plaintltTa  inter- 
est, or  were  received  by  him  when  tbey  belonged  to 
both  parties,  or  were  tbe  proceeds  of  their  Joint 
laborer  expenditures.  Ibis. 

Tbe  geDerat  rule  Is.  tbat  tbe  equitable  claim  of 
one  tenant  in  common  against  his  ootenant  for 
rent  and  profits  received  In  ezoess  of  his  sbare  is 
superior  only  to  subsequent  mortgages  or  liens, 
that  prior  mortgagees  or  incQmbrancers  are  not 
necessary  or  proper  parties  to  partition  proceed- 
ings between  cotenHDts,and  that  tbe  rights  of  such 
prior  mortgaiiees  are  not  to  be  affected  by  such 
pamnon  proceedings.  MeAriaiar  v.  Soott  (1887]  SI 
Fed.  Rep.  Sa. 

There  Is  no  reason  why  there  sbould  be  a  charge 
or  incumbrance  on  the  estate  of  one  Joint  owner 
either  t>efore  or  after  partition  to  satisfy  a 
claim  of  a  ootenant  for  rents  and  profits  received; 
the  right  of  parUtlon  existing  and  being  enforce- 
88  L.  a  A. 


aUs,  tbe  obanoellor  baa  ample  power  to  protect 
tbe  rights  of  eeidi  Joint  owner  by  appointing  a  r»> 
oelrer  byotbw  proiisfonal  retuedy.  BordiT. 
Borob  0885)  81  Ey.  888: 

For  there  can  be  no  Ideal  partition  by  which  one 
in  poeseeston  can  cultivate  bis  supposed  pert  of  the 
whole  so  as  to  save  himself  from  aooounting  tow 
tbe  Jnst  proportion  of  what  lie  actually  ralsea  to 
each  of  the  other  tenants  in  common.  Vlckoff  v. 
Wlokoff  (1888)  (N.  J.)  IS  AtL  Hep.  7i. 

Tbe  administrator  of,  a  tenant,  wbo  during  bis 
lifetime  has  received  tbe  rents  and  profits  of  the 
estate,  is  a  proper  party  to  such  an  action.  BeotI 
v.  Guernsey  (1866)  80  Barb.  168,  aflhnned  (1871)  48  N. 
T.  108. 

A  t>lll  filed  by  one  tenant  In  common  for  parti- 
tion la  not  objectionable,  upon  tbe  ground  tbat  he 
does  not  offer  to  pay  for  the  use  aud  occupation  of 
the  part  of  the  land  be  baa  cultivated,  where  bis 
eutiy  and  poaseaalon  are  not  hoeUle  or  in  exclu- 
sion of  hla  ootenant,  tbe  latter  having  an  equal 
right.  If  he  cboae  to  excroiae  it,  to  enterand  coonpy. 
Wilkinson  v.  Stuart  (188S)  74  Ala.  198. 

But  the  rents  and  profits  received  by  one  Joint 
owner  prevloas  to  the  partition  of  the  land  do  not 
constitute  BBTtbIng  further  than  a  personal  charge 
against  one.   Buroh  v.  Burch,  supra. 

Bo  rents  and  profits  of  the  premlaea  sought  to  he 
partitioned,  accruing  while  the  land  has  been  held 
adversely  to  the  claim  of  the  complainant,  even  U 
auoh  rents  and  profits  have  been  received  by  one 
who  wsa  a  Joint  owner  of  tbe  premises  with  the 
complainant,  are  not  recoverable  In  equity  upon  a 
bill  for  partltitloo.  Burhana  v.  Burbans  (1847)  t 
Barb.  Ch.aBS.  5  li.  ed.  6B0. 

Upon  a  mortgage  executed  by  a  tenant  tn  com- 
mon before  the  Institution  of  proceedings  In  parti- 
tion, the  mortgagee's  lien  will  be  superior  to  the 
claim  of  a  tenant  to  rents  and  profits.  Uo^rthur 
V.  Scott  0887}  81  Fed.  Bep.  621. 

Tbe  fact  that  tbe  plaintiff  has  t>een  In  sole  poe- 
spsston  of  the  property,  collecting  the  rents  and 
profits,  quarrying  and  selling  the  stone  gathered 
therefrom,  may  t>e  set  up  .by  a  defendant  tn  an. 
Bwer  to  partition  proceedings,  and  he  will  be  en- 
titled to  an  account  thereof  with  an  allowance 
therefor.  McOabe  v.  MoCabe  (1879)  18  Hun,  158. 

In  New  York  ft  T.  Land  Co.  v.  ByUmd  (1890 
(Tex.)  888. W.  Rep. 20ft,  plalntlffBSubsequentlyratl- 
fied  tbe  sale  by  defendant,  as  a  tenant  tn  common, 
and  sought  to  charge  him  la  partition  proceed- 
ings of  the  remaining  land,  with  tbe  amount 
received  on  suob  sale  without  Joining  the  pur- 
chaser as  party.  The  court  held  them  entitled 
to  recover  without  maklDg  a  purchaser  a  party  of 
tbe  action,  as  having  ratified  the  sale  it  was  blnik 
Ing  upon  blm. 

Where  In  the  arranging  of  equittea  between  the 
parties  on  the  aubjeot  of  rent,  it  was  aaaumod  thatt 
until  the  flimg  of  the  hill,  tbe  defendant  occupied. 
Improved,  and  cultivated  ttie  whole  farm  as  hla 
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Vt.  886,  847.  848,  8  Am.  Rep.  873.  "The 
plaintiff  cannot  make  his  own  omiBsioo  to 
occupy  the  Joint  estate  a  ground  of  action 
against  his  cotenant. "  Badger  t,  Holmat,  6 
Gray,  118*  130.  The  plaintiff's  right  to  the 
balance  found  due  him  does  not  arise  from 
hie  omlnion  to  occupy  half  of  the  land,  bnt 
from  the  defendant's  use  and  occupation  of 
more  than  half.  The  defendant  la  Dound  to 
account,  but  not  ineQuitably.  The  burden 
ts  on  the  plaintiff  to  inow  that,  under  all  the 
circumstfuicee  of  the  case,  upon  a  just  ac- 
counting by  him  and  the  defendant,  there  ts 
a  balance  due  him  from  the  defendant  Their 
oommunltT  of  title  la  an  aggregate  of  many 
equitiea  of  which  the  right  to  an  account  u 


one.  No  Injustice  lidcnte  In  the  allowance  <tf^ 
Interest  {Tlumpto%  t.  Botton  A  M.  Baffroad, 
S8  N.  H.  634)  or  coats.  Barttett  r.  Soda- 
dim,  44  N.  H.  473 :  Smith  t.  BovnUm.  Id. 
miWhiteher  v.  Benton,  60  N.  H.  35;  Oteott 
r.  ThMipaffn,  SON.  H.  IM,  167,  47  Am.  Bep. 
184.  "Bo  intimate  1b  the  ivmlon  of  coten- 
anta  that  one  cannot  acquire  by  purchase  a» 
adverse  and  superior  title,  and  set  it  up  in 
opposition  to  his  ootenants,  unless  they  re- 
fuse to  contribute  their  share  of  the  expense 
of  procuring  the  paramount  title.  The  title 
Is  held  to  be  acquired  by  one  for  the  benefit 
of  all.*  TIedeman.  Real.  Prop,  g  353; 
Cooley,  Taxn.  497.  501,  609 ;  Barktr  r.  Jona. 
6SN.  H.  497.   The  rule  ii"  based  on  a  oom- 


own  under  the  belief  tbat  all  he  had  wui  tbeoli^- 
nal  parcbaM  money  and  reot  for  a  portion  which 
oomp1aloanthadoultivated[ntortoaa1veadate,the 
•ffreement  belna  by  parol,  the  oomplalnant  having 
availed  himself  oif  his  right  to  disavow  the  same 
and  iDfllsted  upon  his  portion  of  tiie  land,  the  court 
held  that  as  to  the  settlement  of  the  queetloD  of 
rent  be  was  to  be  held  as  havlnir  waived  any  claim 
therefor,  ezoept  as  to  the  portion  specified,  as  to 
which  it  was  ailmltted  that  the  rents  bad  been  ao- 
oouDted  for;  partition  was  therefore  decreed  with- 
out acoountiiuc  for  lenta.  Beeves  v.  Beeves  QBtS) 

UHeiBk.eaa. 

And  in  Tamnm  v.  Leek  (1885)  8S  Iowa,'7ISl,  the 
Oourt  Intimated  that  Uiere  mlirht  be  oaees  in  which  a 
tenant  inoommon  could  be  entitled  to  the  appoint- 
ment of  a  receiver  where  the  oooupylnv  tenant 
beU  under  snob  olronmstanoea  at  would  render 
him  liable  to  an  aoconnt,  especially  where  It  was 
shown  that  be  was  Irresponsible. 

In  Hodgea  v.  Tlngree  (ISST)  U  Qray,  li,  suit  was 
brought  by  one  tenant  In  oommon  against  bis  co- 
tenant  to  obtain  partitioD  and  to  bave  an  acoonnt 
of  the  profits  received  by  defendant  during  bis  oo- 
oupatlOQ  of  the  premises.  The  ooart  held  that 
with  regard  to  the  partition  the  remedy  at  law  was 
complete  and  adequate,  and  that  the  blU  which 
WM  Sled  prior  to  the  passing  of  the  Uassachn- 
setts  Statute  of  U5A,  chapter  74,  would  not  lie  for 
puldtlon  and  aooount,  but  migbt  be  maintained 
for  the  latter  uptm  striking  <Hit  the  prayer  tor 
parttUoo. 

Where  the  property  was  boM  under  a  private  tax 
sale,  the  son-in-law  of  the  defendant  purchasing 
the  same  under  the  direction  and  guidance  of  the 
defendant,  the  rents  and  profits  being  subsequently 
reoelved  by  the  son-ln-hiw  hj  the  defendant's  di- 
rections, liii  partition  pronendlngs  the  defendant 
was  obiuged  with  tbe  rental  valoe  of  the  premises 
retained  and  occupied  by  him,  tbe  oourt  stating 
that  the  defendant  could  not  by  suoh  an  under- 
■tandlng  as  existed  in  that  case  overthrow  tbe  title 
or  tanptdrtiie  rights  of  taia  ootenant. and  thereby 
asoape  liability  to  aoconnt  for  the  rents  and  pn^ts 
of  thepremisea.  Hlller  v.  HOIs  (1876)  4  Neb.  8SS. 

Where  upon  a  bill  In  partition  filed,  the  qusstloo 
was  whether  the  detenduit  should  be  charged  for 
rent  of  the  property  oooupled  by  her  there  being 
no  ouster  or  obstmotlon  of  the  other's  Interest,  or 
claim  made  by  suoh  defendant  in  respect  to  repairs 
or  improvements,  tbe  oourt  deollned  to  allow  or 
obarge  a  rent  for  mere  occupation  of  the  premisca. 
Bdmelder  v.  Taylor  (1866)  18  Lea,  aOi. 

0.  In  action  (tf  oammpstt. 

There  is  some  little  conflict  of  opinion  as  to 
whether  or  not  an  action  of  assumpsit  is  tbe  proper 
remedy  between  otftenants. 

Under  the  Bngllah  statute  tbe  general  rale  is  that 
assumpsit  will  He  to  reoover  the  due  proportion 
of  moneys  in  the  hands  of  defendant  received 

tSL.  R.A. 


from  the  Income  of  tlie  oommon  (wtate.  Blehaitt- 
son  V.  Biobardson  (1881}  72  Me.  408. 

The  rule  as  above  stated  is  not,  however,  of  onl- 
vereal  appKcaCion:  tbe  action  b^ng  in  asaumprit 
and  not  treepasa  or  writ  of  entry,  the  disseisee  of 
land  cannot  maintain  aseumprit  fur  rente  agahat 
the  diaseleor.  ibid. 

In  some  Jnrlsdictioiis  tlie  ooorta  liold  that  an  ae> 
tlon  of  Bsmmipeit  will  lie  by  one  cotenant  la  com- 
mon against  another  to  reoover  his  share  of  the 
rents  and  proflts.  while  m  others  the  t1|^  to  re- 
cover in  suoh  an  action  Isdenled. 

Suoh  an  aetlon  baa  been  allowBd  In  the  faOow^ 
Ingcasea: 

Tn  Frinoe  v.  Pickett  (1852)  tl  JUa.  Tfi,  tbe  idaln- 
tlffB*  aeUon  as  tenants  in  oommon  In  assumpsit  oo 
the  common  oounts  tor  money  liad  and  received, 
fOr  the  recovery  of  renta,  ma  allowed. 

FOr  if  the  subject-matter  of  the  tenancy  In  cooi* 
moo  be  reduced  to  money  by  one  ootenent.  tbe 
other  may  sue  In  anumpeltand  recover  his  pmtioiu 
Cowles  V.  Garrett  (1887)  80  Ala.  UL 

Again,  in  Fowler  v.  Fowier  (188Q  n  Oonn.  M, 
where  a  tenant  in  common  sought  to  reoover  Us 
share  of  expenses  Inourred  In  necessary  repaln  of 
property,  the  court  held  that  an  action  wonM  lie 
by  statute  Against  one  ootenant  who  baa  reoeived 
tberentsand  inoflta,  and  that  prevtouatothepca^ 
ttoe  act  be  could  reoover  In  aasunpatt.  It  being 
found  that  the  repaln  were  reuonable  and  neo- 
essary  for  the  benefit  of  the  estate. 

Bo  in  tbe  case  of  Bichmond  v.  Oenadl  (1887)  » 
Conn.  408.  wliloh  orlglttBted  in  the  contract  apeel- 
fled  In  the  ease  of  Oonntf  I  v.  Bichmond,  Td.  Ktt.  and 
was  brought  to  reoover  certain  moneys  received 
for  crops  sold,  the  suit  being  based  upon  the  pro- 
visions of  the  oontraot,  the  oourt  heldtiiat  by  the 
terms  of  tbe  agreement  the  defendant  afzaetng  to 
aooount,  tbe  fact  that  tbeywere  tenantata  oom> 
mon  of  the  crop  until  sold  did  not  aSeot  tb» 
plalntUTs  right  to  sue  for  money  bad  and  received 
by  tbe  defendant  tor  such  porUone  of  Uie  crop  as 
wen  ecdd,  the  defendant  as  soon  as  Ibe  crops  wan 
sold  holding  totheoseof  tbeplatetiflciia  half  of 
all  tbe  money  received  which  was  reooveraUe  fea 
asBumpsftat  common  law  und^  the  Ooaneotiont 
praotloe  act,  In  an  cwdlnary  suit  l!or  (be  reoovery 
of  money. 

Id  Oardlner  Utg.  Oo.  T.  Heald  089  8  lb.  881,  IT 
Am.  Dea  US,  a  tenant  in  oommon  of  peteooal 
property,  such  as  timber,  was  held  entitled  to  mato- 
tata  an  action  In  assnmpelt  for  his  propcrtloB 
against  tbe  other  tenant  selling  Qm  common  ^op- 
erl7  and  reodving  all  tbe  money. 

It  has  been  held  to  He  where  one  tenant  In  oom- 
mon has  reoelved  from  others  rents  and  profits  of 
tbe  oommcm  property.  Buck  v.  Spofford  (ISO)  81 
He.  St:  Brlgtaamv.BveleCh  (iau»t  Haei.SflatWni- 
rce  T.  Luke  (1840)  1  Ifet.  IIIBi 

Bnt  before  a  tenant  m  common  ean  be  made  lia- 
ble for  renti  and  pnAts  recdTCd  by  him  nBd«  the 
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mnnltr  of  inteRSt  In  a  common  title,  which 
'Created  such  a  relation  of  trust  and  coDfldence 
between  the  parties  that  It  would  be  loequi- 
tablo  to  permit  one  of  them  to  do  anjtliing  to 
the  prejudice  of  the  otiier,  in  reference  to  the 
piopertT  so  situated. "  RothvtU  t  Detteea, 
^7  U.  S.  2  Black,  61S.  619.  17  L.  cd.  809,  811. 
"Community  of  interest  produces  a  commun- 
ity of  duly.  VanJIoriiev.  Fonda,  OJolins. 
■Ch.  888,  407,  1  L.  ed.  1118,  1124.  "A  ten- 
ant in  common  holds  a  several  interest  in  the 
lands,  which  Is  so  far  identical  with  Iils  co- 
tenants'  interest  tliat,  in  all  matters  affecting 
-the  estate,  he  wifl  be  regardea  as  acting  for 
thsm  u  well  as  himself."  Weare  t  Fan 
Jftfar.  42  Iowa,  138,  199.  SO  Am  Rep.  610. 


Uaiae  atatate.  tt  mnat  be  proved  that  he  has  actu- 
ally  received  the  same,  the  burden  belnff  upon  the 
plaintiff  to  thow  that  he  baa,  and  that  he  has  in  bis 
bands  more  than  hIsJuBt  shan  and  proportion, 
otherwise  np,  reoovery  can  be  had.  Ooweo  v. 
■fihaw  OSBSi  wW  68. 

So  It  mnst  appear,  not  merely  tbat  tbe  defendant 
■faas  roceiTwd  more  than  hla  share  after  deducting 
4ll  reasonable  obanreebut  that  the  balance  Is  due 
<o  tbe  plaintiff  and  not  to  the  other  ootenanta. 
Moaes  T.  Boss  ilW)  U  Me,  aen,  68  Am.  Dea  Kia 

In  tbe  atwvo  case  tbe  plaintiff  railing  to  make 
out  a  safflolent  case  at  common  law  souirbtto  re- 
■oover  nnder  and  by  virtue  of  section  1  of  tbe 
Maine  Btatute  of  August  S,  1B48,  chapter  81,  but 
-Che  declaration  In  that  case  conialnlng  no  alle- 
«ation  that  tbe  defendant  had  taken  the  com> 
cnon  property  "wlUiout  the  oonsent  of  fab:  coten- 
ant.**  and  snob  fact  being  wholly  uosuslaioed  by 
■thatectaas  agreed  upon,  the  court  beld  the  ease 
destitute  of  proof  tbat  tbe  joint  estate  had  yielded 
-any  renla,  proflta,  or  Inoome  and  ordered  a  non- 
suit. JMd. 

And  It  has  been  further  held  that  snob  action 
may  be  maintained  against  blm  after  demand, 
•under  section  IS  of  obepter  SS  of  the  Revised  Stat- 
•utea  of  Maln&  X>yer  v.  Wilbur  (1880)  48  He.  287. 

So  tbe  remedy  ylven  by  the  Maine  statute  will  not 
<iewltbbeid  because  tbe  ootenant  has  not  "taken 
«nd  received  the  renta  profits,  or  Income"  of  all 
«he  Joint  estate,  for  the  reason  that  such  a  proceed - 
Ing  would  be  to  sanation  tbe  leaser  and  panlah  the 
xreater  wrong,  and  to  deny  a  remedy  to  the  In- 
jured party  ta  numeroDS  eases.  Cutler  r.  Currier 
.1886)HHe.8L 

TheMalneBtatutccbap.  61  of  tbePubllo  lawsof 
«S48,  Revlaed  Statutes,  ohsp.  116.  •  16,  giving  further 
««medlea  to  tenants  In  oommon,  provides  for  a 
-epeelal  action  In  assumpsit  whenever  any  joint 
tenant  or  tenant  In  common  shall  take  and  re- 
oalve  tbe  whole  of  tbe  rents,  prollts,  or  looome  of 
I  he  eatate,  or  more  than  his  share  of  tbe  same. ; 
■without  tbe  eonaeot  of  bis  ootenant,  and  shall  re- 
-fuse  wlUitn  a  reasonaUe  time  after  demand  to  de- 
liver and  pay  to  such  ootenant  bis  share  of  such 
watt,  profits,  or  Inoome  or  of  tbo  joint  proceeds  of 
«be  same,  Be-«nacted  In  Revised  Code  Bev.  Stat. 
«taap.  SB.  IK:  Cutler  v.  Currier  (1866)  M  Me.  81. 

In  Cutler  t.  Currier,  lupro,  tbe  above  statute  was 
aipplfed  to  a  ease  of  receipt  of  reutsjby  a  sub- 
■lenant. 

Tbe  action  may  also  be  maintained  Independ- 
•ontly  of  tbe  Maine  Bevlsed  Statutes,  obap.  SB,  1 16, 
for  a  share  of  tbe  money  In  tbe  bands  of  a  cotenaot. 
<he  Inoome  of  tbe  oommon  estate,  unless  the  plain- 
iiff  has  been  disseised  by  tbe  defendant  at  the  time 
*rhe  rents  were  received  by  blm.  Richardson  v. 
«tabardBOD  ilBU)  IS  Me.  «BL 

Tbe  rerlaed  statntes  not  etUarglnir  tba  remedy 
Hn  this  respect.  VM. 

The  equitable  action  when  resorted  to  at  oom- 

«8  L.  R.  A. 


Had  these  rlews  been  entertained  In  former 
times  as  distinctly  and  broadly  as  they  are 
now,  it  Is  not  apparent  how  an  occupying 
tenant  in  common,  regarded  as  acting  for  his 
coteoanta  as  well  as  tot  himself,  could  have 
been  exempted  from  an  equitable  liability 
for  his  flduolai7  use  of  their  property.  l( 
in  any  view  of  rights  or  remedies,  he  is  ni^ 
chargeable  as  bailifl  in  an  action  of  account, 
there  is  no  more  diOlculty  in  inventing  a  ^ 
writ,  or  the  fiction  of  an  implied  promise  in  ' 
assumpsit,  than  in  tbe  introduction  of  a  new 
form  of  action  for  a  remainderman  In  WaVcer 
V.  Walker,  68  N.  H.  831,  66  Am.  Rep.  514. 
If  tlie  relation  of  trust,  as  a  ground  of  obli- 
gation, where  held  to  render  an  action  at  law 


mon  law  (the  outgrowth  of  tbe  Statute  of  Anne 
and  independent  of  Maine  Rev.  Stat,,  chap. 
I  SOj  by  one  tenant  In  common  against  tbe  other, 
bas,  however,  been  restricted  to  oases  where  the 
money  has  been  actually  received  and  the  liability 
to  account  has  resulted  In  a  duty  to  pay  money  or 
where  the  defendant  holds  the  plalntUTi  abate  as 
baUiff,  or  the  occupation  baa  been  by  oonsmt. 
Budson  V.  Coe  (188T)  78  He.  881 

In  Richardson  v.  Richardson,  mpm.  the  court  la 
paseing  upon  the  Uassacbusetta  case  of  Miller  t. 
Miller  (US8)  7  Pick.  18S.  IS  Am.  Dea  204,  In  which 
the  court  seemed  to  regard  the  right  of  aotion  as 
limited  to  cases  In  which  tbe  title  of  the  plaintiff 
waa  an  admitted  fact,  stating  that  a  mere  dispute 
about  tbe  title,  provided  the  plaintiff  proved  the 
estate  he  claimed  and  seisin  thereof  at  the  data 
when  tfaedefendaot  took  tbe  income,  more  than  hla 
shore  of  which  he  retained  m  moDcy,  could  not 
have  the  effect  to  defeat  the  aotiOD,  tbe  plalntUt 
being  in  fact  seised  of  the  estate  In  oommon,  when 
the  defendant  received  In  money  tbe  whole  Income 
thereof,  and  Inolloed  to  tae  opinion  that  the  later 
caeee  In  Hassaobusetts  and  that  state  clearly  Indi- 
cated tbat  open  proof  of  theae  facta  tba  plaintill 
must  have  a  remedy  under  the  BngUata  Statute  of 
Anne. 

In  tbe  above  case  of  Hudson  Coe,  plalntlS 
recovered  his  share  collected  by  tbe  defendant 
as  part  owner  and  retained  In  bis  hands.  In  goieral 
ind^ittatm  anumpwlt  for  money  had  and  reoelved, 
based  on  the  Statute  4and6  Anne,  chap.  16,  and  not 
under  chapter  SS^  section  80,  of  tbe  Revised  Statutes 
of  Maine  relating  to  actions  between  tenants  in 
oommon.  the  court  considering  H  as  an  equitable 
form  of  aotion  to  recover  money  which  the  defend- 
ant in  equity  and  good  oonscienoe  ought  not  to  re> 
tain. 

In  Jonee  r.  Rarraden  (178i)  9  Mate.  540,  not«,  a 
tenant  Id  oommon  wasallowed  to  recover  In  indtb* 
tiotiu  OMumpirft  for  money  had  and  received,  being 
the  amount  of  tbe  moiety  of  tbe  proceeds  of  tbe 
aale  of  a  vessel  and  cargo  after  their  recapture. 

So  one  tenant  in  oommon  has  been  allowed  to  re- 
cover In  BSBumcelt  against  his  ootenant  amolety  of 
tbe  profile  received  by  him  from  the  use  of  a  ma- 
chine held  by  them  In  common.  Brigham  v.  Eve- 
leth  (1818)  S  Mass.  888. 

And  although  It  ta  generally  true  that  a  tenant  In 
common  cannot  sue  his  ootenant  In  an  actioo  m 
form  ez  eontroetu  for  a  share  of  the  oommon  prop- 
erty, or  profits  received,  yet  If  tbe  joint  Interest  !■ 
determined,  all  aooounts  and  HabiUtlea  belnffBe^ 
tied  and  discharged  and  a  balanoe  remain  due  from 
one  ootenant  to  ihe  other.  It  may  tie  recovered  la 
assumpsit  and  no  expreea  promise  to  pay  is  neces- 
sary. Faonlngv.Cbadwlok(tBi6)aPlck.«n.ll!Ain. 
Dec.  888,  in  which  tbe  doctrine  was  said  to  be  well 
settled. 

A  tenant  In  oommon  M  Uable  la  an  action  for 
money  had  and  reoelved  for  the  price  of  growing 
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inappropriate  or  loadequate,  no  obJectioD 
oouid  be  made  to  the  jurisdiction  of  equity. 

Tba  odIt  question  of  any  substaDtiol  Im- 
portance in  the  present  case  Is  whether  an 
obliKation  of  each  owner  to  account  was  a 
part  of  the  community  of  duty  produced  by 
their  community  of  IntereiBt.  It  was  not  the 
defendant's  duty  to  take  or  hold  posaessfon 
of  the  farm,  or  any  put  of  tt.  But  its  pos- 
session was  one  of  ue  matters  affecting  the 
common  Interest,  In  which,  when  be  acted, 
it  was  bis  dutv  to  act  for  the  plaintiff  as  well 
as  for  himself.  If  be  had  evicted  the  plain- 
tiff, and  held  adverse  possession,  be  would 
have  been  liable  In  trespass  for  his  use  of  the 
plaintiff's  property.    As  there  was  no  evic- 


tion, and  his  possession  was  the  plaintiff's 
possession,— io  other  words,  as  in  livios  on 
the  farm,  cutting  wood,  and  taking  the  crops, 
he  acted  for  the  plaintiff  as  well  as  for  him- 
self,— be  would  not  have  acquired  tbe  plain- 
tiff's title  by  twenty  years'  use  and  occa na- 
tion. GampbeU  v.  GampbM,  13  N.  H.  ASA. 
For  tbe  same  reason  he  was  bound  to  acoonnL 
"  Tenants  in  common  an  persons  who  hold  by 
unity  of  possession.  .  .  .  The  poseessioD 
of  one  ...  is  tbe  possession  of  the 
other,  and  tbe  taking  of  tbe  whole  profits  by 
one  does  not  amount  to  an  ouster  of  his 
companions.  .  .  .  One  .  .  .  cannot 
bring  an  action  of  trespass  against  another 
f OT  entry  upon  and  enjoy  ment  of  the  common 


timber  aoldbr  Um,  irown  tm  land  wtatoh  ther  bold 
•I  tenanti  In  common.  Miller  v.  MlUer  (18S8)  1 
Plok.  188, 19  Am.  Dec  SSL 

Oae  tennnt  lo  oommoo  taking  money  for  the 
common  property,  wbetber  hy  deslsn  or  mistake, 
telnff  answerable  In  usumpelt  to  his  ootenant. 
Miller  r.  Killer  (1BS9)  9  Pick.  SL 

So  tf  be  receive  (be  whole  or  the  greater  share  of 
the  rents.  Munroe  v.  Luke  (1840)1  MeC  4&0,  M: 
Badser  v.  Holmes  <16U)  6  Gray,  118. 

It  lies  to  neoover  a  share  ot  rents  reoelTed  before 
and  during  partition  proceedings,  by  a  ootenant 
under  a  lease  ot  tbe  whole  estate.  Munroe  v.  Luke, 
supra. 

Tet  it  has  oeen  held  that  wbere  the  parties  are 
tenants  m  common,  AMttmpatt  only  lies  for  use  and 
oocupaHon  nponanexpreasi«omlBe,a  mere  Implied 
promise  not  being  enough.  Wilbur  v.  WUbur  (1817} 
18  Met.  VHi  Peck  t.  Carpenter  (1S66]  7  Oray,  £83, 68 
Am.  Dec.  477;  Qowen  v.  Hhav  iO  He.  68;  Web- 
ster  v.  Oalef  (1887)  47  N.  H.  SM;  Huasey  v.  Holt  (186D 
S4  N.  H.  248, 66  Am.  Dea  284. 

The  general  role  of  common  law  not  betng  the 
law  In  Hassaobusetts.  Shepard  r.  Bictaards  0664)  8 
eray,  4aS4, 61  Am.  Deo.  478. 

And  prior  to  tbe  abolition  of  the  action  of  ao* 
count  hs  section  48  ot  chapter  118  of  tbe  Mnasaohu- 
setts  Revised  Statutes,  when  the  oonrts  had  no  ju- 
risdiction in  equity  between  tenants  in  common, 
assumpsit  lay  by  a  tenant  in  oommon  to  recover 
from  bis  cotenant  any  surplus  over  and  above  bis 
share  of  the  profits.  IMd. 

The  remedy  In  equity  given  by  the  statute  does 
not  affect  the  application  of  the  rule  to  oases  where 
tbe  remedy  at  law  is  plain  and  adequate.  Utid, 

Bo  he  baa  been  held  liable  under  an  Implied  as- 
■umpelt.  Blood  T.  Blood  {lt>72)  no  Mass.  6<6. 

Yet  In  order  to  maintain  the  action  In  Hasaaofau. 
setts,  tbe  plaintiff  must  show  not  only  that  tbe  do- 
feodant  has  taken  more  than  bis  proportion  of  a 
■Ingle  article  raised  on  tbe  estate,  but  that  he  has 
received  more  than  his  aliquot  part  ot  the  proceeds 
of  all  tbe  products  of  tbe  common  property  after 
deducting  reasonable  and  proper  charges,  and 
there  must  be  a  balance  due  at  tbecommencemeot 
of  the  plalntltrs  action  In  tbe  bands  of  the  defend- 
anta  as  the  result  ot  a  final  settlement  of  tbe  ao- 
couDt  between  the  parties  relating  to  tbe  estate, 
Bhepard  Bictaards.  supra;  Peck  T.  Oarpenter 
OfiUI  7  Oray,  888. 86  Am.  Deo.  47T. 

The  Massachusettt  doctrine  allowing  tbe  action 
In  assumpsit  <s  further  supported  by  the  case  of 
Brown  v.  WeUlngton  (1871)  100  Mass.  818. 8  Am.  Sep. 
830. 

In  Flquet  V.  Allison  (1884)  12  Mich.  888, 88  Am.  Deo. 
64,  an  actloa  In  assumpsit  wss  allowed  against  a  co- 
tenaat  In  common  OL  erops  put  In  upon  shares  to 
recover  tbe  proportion  of  the  moneys  realized  by 
tiie  other  ootenant  on  a  sale  of  tbe  crops,  as  In  suob 
a  oase  tbe  plaintiff  may  waive  tbe  tort  and  sue  In 
aasnmpait 
S8  U  B.  A. 


8u<A  an  action  was  allowed  for  the  valoeof  a 
share  of  a  nop  of  wheat  upon  an  agreementes- 

tered  Into  by  a  landlord  and  tenant  after  tbe  expi- 
ration of  the  lease,  the  parties  being  tenants  la 
oommon  with  reapect  thereto.  McLaughUn  t.  Bai- 
ley 0881)  4«  Moh.  SUl 

So  In  Miner  v.  Lorman  (1888)68  MKIl  6801,  platntUT 
recovered  In  asenmpett  averring  specially  that  tbe 
parties  were  tenants  In  oommon  and  leased  the 
premises,  tbe  defendant  receiving  rent  in  tbe  Orm 
name,  the  plaintiff  as  owner  of  one  andlvMed  half 
being  entitled  to  half  whltdi  tbe  defendant  refused 
to  pay  but  applied  in  payment  of  an  Indebtedness 
to  ibe  lessees  without  express  authority. 

Tbe  law  is  well  settled  In  Michigan  that  a  tenant 
in  common  may  maintain  aesompaltagalnat  his  oo- 
tenant for  his  share  of  the  crops,  they  being  divisi- 
ble and  the  share  of  each  easily  asoeittdned;  tbe 
refusal  to  recognise  the  right  of  a  ootenant 
amounting  to  a  conversion,  the  case  oot  being  like 
that  of  a  tenant  In  common  of  a  ofaatl^  where  one 
has  as  good  a  right  to  possesshm  as  tbe  other. 
Loomls  V.  O'Neal  (1889)  78  Mich.  688L 

So  altbougb  an  action  of  trover  wU  not  tie  by 
one  tenant  in  common  against  another  to  recover 
crops  or  a  portion  ot  tbem  carried  away  by  Ae  other 
cotenant,  yet  under  tbe  New  Hampshire  statote  as- 
sumpsitmaybe  maintained.  Ballou v. Hate iIMTi 4T 
N.  H.  847,  ee  Am.  Dec.  4S8. 

In  Porter  v.  Eaton  (18m  (N.  H.)  tB  Atl.  Bep.  lOST,. 
assumpsit  was  brought  tor  tbe  use  and  ooeupatioa 
ot  property  owned  tn  common.  Platntlfl,  having 
voluntarily  reirelned  from  occupying,  upon  filing 
a  bill  in  equity  as  an  amendment  to  his  dedaratioD 
was  held  entitled  to  judgment  tor  rent. 

Tlie  New  Hampehlre  Statute,  chap.  180, 1 0,  oC  the 
Bevised  Statutes,  provides  that  it  any  ootenant  ot 
any  real  estate  sball  bold  Uie  exclusive  possession 
and  Income  thereof  against  the  will  and  without 
the  consent  of  bis  ootenant  tbe  cotenant  so  ex- 
cluded may  In  an  action  of  assumpsit  reoorer  cC 
tbe  person  holding  soch  possession  Uie  full  amouns 
of  all  damages  be  may  have  sustained  thereby. 

Such  an  aoUon  llee  In  the  oase  of  tenants  In  com- 
mon selling  and  oonveyisg  land, ooeonlyreoelvtnff 
the  purchase  money,  tbe  action  bdng  against  htm 
for  money  had  and  received.  Coles  v.  Cotes  (I8I81 
15  John*.  168,  8  Am.  Dec.  281:  Wright  v.  Wright 
am)  60  Bow.  Pr.  176;  Beldoa  v.  Hlokoook  (UOli  S- 
Gal.  Cas.  167. 

Also  against  a  cotenant  who  has  reoelved  tbe 
whole  amount  of  damages  assessed  for  tbe  Isnil 
owned  In  oommon  taken  for  the  const  ruction  of 
canals.  Brinokerhoff  v.  Wemple  |1B38)  1  Wend.  470. 

And  wbere  a  receipt  for  money  thus  receired  wa» 
produoed  and  the  Identity  of  the  property  oooclu 
sively  shown.  It  was  held  unnecessary  to  produce 
the  books  of  the  appraisers  showing  a  desoriptloo 
of  the  premises.  Ibid. 

Bo  It  lies  to  recover  a  share  ot  a  groas  sum  re- 
ceived for  the  use  or  hire  of  property  beld  i^then 

Digitized  by  Google 


1890. 


GAcn  T.  Oau. 


847 


property."  4  Kent,  Com.  867,  870;  If  mere 
entry  and  possession  by  the  plaintiff  or  the 
defendant  bad  been  a  trespass,  their  farm 
could  not  have  been  rightfully  cultiTated 
vitliout  an  airreemeot.  No  agreement  was 
necesEuiry.  Tbe  defendant's  right  to  use  his 
nndlTided  share  necessarily  comprised  a  right 
to  use  property  that  belongied  to  the  plaintiff. 
He  could  not  enter  without  going  upon  the 
land  of  both.  He  could  not  cut  and  consume 
wood  or  bay  without  converting  to  his  own 
use  something  that  belonged  in  peat  to  the 

Elaiutiff.  HiB  right  to  use  wbftt  was  not 
is,  and  his  obligation  to  account,  were  Inci- 
dents of  their  community  of  Interest  So  far 
as  he  exercised  tlte  plaintiff's  right  of  use  and 


conversion,  he  acted  for  the  plaintiff  In  mat- 
ters affecting  the  undivided  estate.  His  ap- 
propriation of  the  plaintiff's  property  to  hi» 
own  use  was  not  wrongful ;  and,  in  the  ab- 
aenoe  of  contract,  gift,  and  release,  it  could 
not  be  rightful  nnless  he  acted  In  a  fldu<il8«7 
capacity  that  Involved  an  equitable  liabil- 
ity to  account  for  his  exercise  of  the  plain- 
tiff's right.  In  using  the  plaintiff's  prop- 
erty wluiout  such  a  Ifability,  and  without  a- 

Eower  derived  from  contract,  gift,  or  release, 
e  would  not  act  for  the  plaintiff,  nor  In 
furtherance  of  the  plaintiff's  interest,  but 
against  bim,  and  to  his  prejudice.  It  was- 
In  reference  to  the  duty  of  contribution  re- 
sulting from  the  doctrine  of  equality  applied 


faeommon.  Ooobran  v.Chrrlngton  (180}  tt  Wend. 

m. 

And  It  k  Botneoesaarrto  resort  to  an  aotfcni  of 
aooonntortoabillin  eqattr  In  saotaaoase.  Ibid. 

Buob  last-named  proceedloffsbetnff  looked  upon 
as  dilatory  and  expeDSive,  aad  thouprh  appropriate 
and  neoeenry  la  complicated  aoooaats  between 
the  parties,  will  not  be  resorted  to  where  the  Item 
In  dispata  can  be  readily  adjusted  In  ammpslt. 
JMd. 

Vet  tbe  plalnttfl  must  prove  the  value  of  the  pro- 
ducts received  there  belns  do  presumption  that  it 
le  equal  to  the  whole  annual  value  of  tbe  premises 
beld  In  oommon.  Josljrn  Joelyn  (Itm  S  Hno, 
BSB.  ShermBD  v.  Ballon  (IfBB)  8  Cow.  80S;  Woolever 
r.  Koapp  (lS5ii  18  Barb.  266,  followed. 

Tbe  acdOQ  under  the  New  York  statute  betng 
eoDllned  to  the  net  amonut  actually  reeelved,  the 
ootenant  betawtttble  only  Cor  ttapjint  proportions 
of  what  be  reoefres.  not  for  what  he  takes.  Joslyn 
V.  Joslyo,  aupm. 

Bat  the  obange  ot  tbe  action  from  aolalm  for  use 
and  oopupatlon  to  one  for  money  bad  and  received 
to  not  aotborlzed  by  seotion  178  of  tbe  Kew  Yotk 
Code  which  permits  the  pleadings  to  be  amended. 
UM. 

Tb»  aotlOD  will  not  barhlsremedy  for  an  equita- 
ble adjnstment  and  Hen.  Wrlvhcv.WrlffhtnSTW 
BB  How.  Fr.  178;  Boott  v.  Guernsey  (UTl)  48  N.  t. 
124. 

Such  an  aotlon  ties  by  a  guardian  of  an  Infant 
tenant  in  oommon  for  tbe  latter^  share  ajraioat  tbe 
eotenant  of  suob  Infttot  reoelTlnir  rente  of  the 
whole  property.  Ooakl^  v.  Uabar  (1888)  88  Hun, 
157. 

It  lies  by  virtue  of  ■eotloo  1600  of  the  New  York 
Code  of  Civil  Procedure,  and  the  construction  put 
upon  the  Kitf  lab  Statute  of  Anne  has  been  adopted 
tv  the  courts  In  eonstruins  the  section  of  the  New 
York  statute.  Huldowcey  v..Horrls  ft  B.  B.  Co. 
(1888)  4Z  Hun,  Hi. 

Tbe  same  rule  would  govern  a  case  where  the 
tenant  Id  oommon  rMuovee  from  tbe  premises  held 
In  common  a  portion  tbmeoS,  recetvlng  a  valuable 
ooralderatioD  therefor.  Abbey  v.  Wbeeler  (18H)  10 

Ui9C  81. 

They  have  been  held  liable  in  amu  oopslt  in  case  of 
ouster.  Irvine  v.  BanUn  (182S)  10  Serg.  ft  B.  £19, 

Alsofortbe  share  of  rent  received  undera  lease 
of  the  premises  to  a  third  party,  where  tbe  whole 
rent  has  been  received  by  the  defendant  and  tbe 
latter  baa  promised  to  pay.  Olllls  v.  MoKlnney 
tUMS}  0  Watte  ft  S.  76,  wherein  the  rent  was  payable 
In  lumber  and  converted  by  the  defendant  Into 
cash,  tbe  court  atatlnir  that  the  droumstaaoes  of 
its  being  payable  In  lumber  made  no  difference 
after  the  defendant  had  oonvwted  It  Into  money. 

It  lies  where  a  receipt  is  shown,  there  Iwlng  an 
Implied  promise  to  pay  the  ootenant's  share.  Bor- 
leUv.  BcsTeUas»>a8Pa.4IU. 

Upon  the  queatlon  whether  or  not  an  action 
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would  lie  in  aaaumpeit  by  one  tenant  In  oommon- 
against  his  eotenant  to  recover  tbe  value  of  tbe- 
orops  raised  by  the  latter  on  the  oommon  pn^rty. 
tbe  court.  In  Luck  v.  Luck  (1880)  118  Pa.  M,  as  con* 
etituted  upon  t^e  hearlnir,  were  evenly  divided, 
and  the  point  was  therefore  not  determined,  tbe- 
seventh  Justtoe  t>eIog  absent 

Yet  as  between  the  tenants  tbemsdves  in  order 
that  such  action  may  be  sustained  there  must  be- 
an express  ooDtraot  to  pay  rent  Kline  v.  Jaoobe- 
(1871)68  Pa.  87. 

Tbe  right  to  recover  In  such  action  has  twen  de- 
nted in  the  followinflr  cases: 

Tbe  purobasor  from  tbe  admlnlstntor  of  a  ten- 
ant In  oommon  taking  poeaeealon  of  tbe  wbol» 
preml«ea,under  a  oonveyance  purporting  to  convey 
the  whole  estate  but  In  reality  oonveylng  but  tbe- 
deoeaeed's  undivided  share,  who  claims  ezolusfve 
and  sole  possoasloo  and  appropriates  tbe  rent*  and 
profits  to  hlaown  use,  holds  under  color  of  title  and 
oaooot  be  made  liable  In  assumpsit  for  nse  and  oc- 
cupation by  the  other  tenants  In  oommcm.  Fielder 
v.Chllds  (1888)  78  Ala.  Ba7. 

Where  neither  the  first  nor  any  of  his  snbsequent 
grantees  ever  bad  actual  possessioB  of  any  portion 
of  the  land  in  question  nor  paid  any  taxes  or  aaseas- 
ments,  andtbe  subsequent  grantees  toougbt  action 
Cora  proportion  of  the  money  reoetved  Iv  defend- 
ant, it  was  held  that  for  tbe  punxise  of  ordw  No. 
600^  which  required  aotlon  upon  tbe  part  of  eacb 
and  every  person  havlog  or  claiming  any  Inter^ 
In  any  portion  of  the  land  to  tM  bad  by  himself  or 
some  one  for  and  on  hlsbelialf,  the  relation  of  ten- 
ants In  common  did  not  exist  Utbough  that  rela- 
tionship might  have  existed  In  the  owaersblp  of 
the  lands,  but  In  seehlog  tbe  compentation  pro- 
vided for  in  tbe  order  each  eotenant  was  to  act  for 
hlmselt,  the  defendant  not  taking  upon  hlma^  to 
aot  for  plaintiff,  the  rela  tlonship  of  tenants  In  oom- 
mon not  csBtlng  upon  lilm  that  duty  there  being  no 
agreement,  express  or  implied,  or  any  obligatloo 
showing  that  the  moneya  reoetved  by  him  were  re- 
otived  In  whole  or  In  part  on  aooount  of  plalntUTs 
interest  and  therefore  an  action  for  money  had 
and  received  would  not  lie.  Howard  v.  Donahue 
(1682)  60  Cal.  aot 

Id  Qinnell  v.  Blchmond  (1^)  88  Oonn.  401.  the 
case  depended  upon  tbe  oonstruetlon  of  an  agree- 
ment entered  into  between  the  parties  which 
constituted  them  tenants  In  oommon  and  under 
which  part  was  let  to  defendant  to  farm  upon 
shares  the  leasee  agreeing  not  to  sell  any  of  tbe 
inoducetrom  the  farm  Imt  to  manage  it  for  tbe 
best  interest  of  both  parties,  and  to  pay  to  tbe  les- 
sor one  half  of  the  amount  from  all  sales  of  the 
farm,  pledging  certain  articles  as  security  for 
the  performanoeof  theagreement.  The  court  held 
that  under  such  an  agreraient  the  parties  were  ten- 
ants In  oonuooa  and  that  the  defoidant  was  not 
liable  for  the  propn^  so  taken  and  antropriated, 
as  tbe  provision  In  the  lease  Impose^  no  oUigatloo 
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to  luoh  relattoDS  u  tboM  ezlsting  between 
temuits  in  commoD  that  Lor^  Coke  declared 
the  common  law  to  be  the  pcrfectloo  of  rea- 
MO.  Barbert'*  Oue,  8  Coke.  11,  18,  14; 
OampbeU  v.  Metier,  4  Jobos.  Ch.  884,  388, 
1  L.  ed.  858,  860,  8  Am.  Dec.  570.  The  rule 
of  equality  compele  the  plalatifT  to  bear  his 
ehare  of  Deceaflarr  ezpeosea  incurred  by  the 
defeadant  in  maklaft;  repairs  paying  taxes, 
and  remoTing  Incumbrances.  In  the  adjust- 
ment  of  such  claims,  the  plaintiff  would  be 
credited  with  the  defendant's  use  of  the 
plaintiff's  property  preserTcd  by  those  ex- 
penses; and  the  defendant's  obligiitloo  to  ac- 
count cannot  depend  on  bis  having  claims 
against  the  plaintiff.   The  theory  that  he 


acted  for  t^e  plaintiff  as  for  himself  Id  surh 
matters  affecting  the  common  estate  as  re- 
pairs, taxes,  and  Incumbrances,  and  so  far 
acted  for  the  plaintiff  in  oocnpyiog  and  osing 
the  same  estate  as  to  make  his  poase«ioD  of 
the  plaintiff's  undivided  half  the  plalniiff's 
poBsession,  and  avoid  liability  in  an  action 
of  trespass,  but  so  faracted  against  the  plain- 
tiff In  the  same  oocupatioo  and  use  as  to  avoid 
accouDtability  in  every  other  form  of  action, 
is  inconsistent  with  a  system  of  law  founded 
on  reason.  The  plaintiff's  claim  not  being 
defeated,  as  It  formerly  would  have  been,  by 
a  lack  of  remedy,  connot  be  disallowed  with- 
out denying  that  one  half  of  the  farm  was 
his  property,  and  holding  that  the  defendant 


to  make  sach  aalee,  except  so  far  as  tbe  party  was 
obliged  to  act  for  the  best  interest  of  both. 

One  tenant  in  oommoo  of  reslty  cannot  malDtaio 
an  lotion  of  asiumpelt  afloat  his  cotcnant  for  bli 
proportion  of  tbe  rents,  his  00I7  remedr  belns  by 
•cttoaof  aooount  under  the  statute  or  by  bill  in 
olianoerr.  Crow  v.  Mark  iieSOl  52  lil.SSS;  Wheeler 
r.  HotDea740]  Willed,  Bep.  208. 

OraoaloBt  the  ftuardian  of  his  ootensnt.  or  the 
•cent  of  eoob  gniardtan,  for  a  portion  of  the  rent 
reoeived  by  the  other,  tbe  only  remedy  la  by  way 
of  aotloD  of  account  or  bill  In  equity.  Sherman 
T.  Ballou (18S8) 8 Oow. 801.  Butseethemore recent 
New  York  oasea  ntpra,  pases  848. 847. 

So  In  the  ease  of  a  disseisin  of  one  ootenant  by 
eoother  during  tbe  period  of  dlsBeisln  assumpsit  Is 
not  the  proper  remedy  either  at  common  law  or 
under  thestatate.  Rlohardson  r. Blohardaon  (1881} 
n  He.  403. 

lu  Caawell  v.  Distrlch  (IKM)  U  Wend.  879.  plaintiff 
sued  aa  exeoatrlz  In  assumpsit  for  the  rent  of 
premises,  under  an  ajrreement  by  which  the  de- 
fendant and  the  Intestate  bad  agreed  toaowttae 
lands  In  Queetton  and  to  yield  a  proportion  of 
the  oeop  to  the  landlord:  the  oourt  held  tbem 
tenants  In  oommoo  wltb  respect  to  the  oropt  sod 
the  action  therefore  (ailed. 

Where  aanimpsit  was  brought  for  use  and  oc- 
cupation and  money  had  and  received,  piafntlll 
and  defendant  being  ootenaota  In  oommoD  tbe  de- 
fendant having  possession  and  receiving  the  whole 
profits,  the  action  was  denied,  there  being  no  ex- 
press promise  to  pay.  the  English  Statute  of  Anne 
QOt  being  In  force  In  North  Oarollna;  tbe  law  not 
Implying  a  promise  as  between  cotenants  In  mioh 
cases.  Oiambers  Chambers  (1824)  10  N.  C.  233,  U 
Am.  Deo.  SB5.  But  see  Wagstoff  v.  Smith  (1815)  8S 
N.ai.headT.aubdlv,a. 

The  action  will  not  lie  by  one  tenant  lu  common 
against  another  to  recover  back  money  paid  under 
•mistake  that  it  belongs  solely  to  such  tenant  tbe 
proper  remedy  being  aocounL  Irvine  v.Hanlln 
0823)  10  Serg.ftR.  2191 

The  action  will  not  lo  general  lie  In  form  ex  eon- 
troctu.  Terrell  v.  Hurray  (lt)3Ul  2  Yerg.  SSL  See 
also  UcKaj  v.  Hnmford  (IBBBl  10  Wend.  8U. 

TT.  i:.4al><l«v  to  account /or  rvntarsedtwcl. 

Notwithstanding  tbe  provlslona  of  the  Indiana 
Bevlsed  Statutes  of  ISSl.  •  288.  deolarlng  that  a  ten- 
ant in  oommon  may  maintain  an  action  against  his 
ootenant  for  receiving  more  than  his  ibare  or  Just 
proportion  of  the  rents  and  profits,  tbe  settled  rule 
is  that  a  tenant  can  only  t)e  compelled  to  account  In 
case  teterolto,  be  has  Botually  received  rents  from 
a  third  persotL  Gttrver  v.FsDnlmore  (1SB8)  116  Ind. 
288. 

In  Oabom  v.  Osborn  (1884)  62  Tex.  49K,  tbe  ques- 
tion whether  one  tenant  In  oommon  who  uaea  the 
entire  property  owned  in  common,  without  appU- 
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cation  from  the  other  tenants  In  oommon  lo  be  let 
Into  the  common  enjoyment  of  the  property,  or 
whether  aome  act  Indlcarlng  an  intenttoo  to  use 
exclusively,  might  be  held  liable  for  tbe  vatneof 
theuseoverand  above  such  tenant's  proportionate 
ahareof  tbe  property,  was  said  to  be  ■  subject  up- 
on which  the  authorities  were  In  conflict,  but  tlisl 
where  the  record  showed  that  tbe  oosunon  fwop> 
erty  had  been  rented  to  ihird  parties  from  whom 
such  ootenant  had  received  rents  there  waa  no 
doubt  as  to  his  liability  to  the  other  ooteDanta  for 
their  pro  rata  share  of  tbe  rents  received. 

In  the  abeenee  of  ouster  be  la  only  liable  for  tbe 
rents  and  proflu  whioh  be  receives  from  the 
landsbeyondhlsowD  share.  Jones  v.  Mnnwrj  (ISHO 
U  B.  a  29S:  Pearson  v.  Chrlton  (1882}  18  8.  CL  «;. 

Vor  lenta  aotnally  received  from  third  parties 
cotenanlB  are  liable  to  aooount.  Terrell  v.  Cun- 
ningham aSBl)  70  Ala.  100;  Newbold  v.  Smart  (iSfiOl 
67Ala.88B;  QayJev.  Johnston <I8S8f80Ala.3y5:  Pope 
V.  HarUns  (1849}  16  Atak  824:  Howard  v.  Tbrock. 
morton  1I88I1 60  Cal.  70;  Bamnm  r.  Lendon  (IBSSj  S3 
Conn.  16^  Huff  v.  HoDqpald  (1857)  21  Oa.  t8L  88 
Am.  Deo.  487;  Cmw  V.Mark  [188efG21IL  OS;  Sconce 
V.  Sconce  (18S4>  15  lU.  App.  180;  HuDphrlee  v.  Davis 
0886}  Un  Ind.  800;  Davis  V.  Button  aaOD  127  Ind.  481. 
486;  Scblasel  v.  Diokson  0801)  120  Ind.  139,  IBS;  Reyn- 
olds V.  Wllmeth  (18T7)  4ji  Iowa,  088;  Jamea  v.  Brown 
(1878)  48  Iowa.  6S.S;  Belknap  t.  Belknap  0889 1  Tf 
Iowa.  71;  Scantlln  v. Allison  08841 82  Kan.  878;  Brldg- 
ford  V.  Barbour  O88S1 80  Ey.  880;  Bock  v.  SpolTord 
flSU)  n  He.  84;  Gowen  v.  Shaw  (18GQ  40  He.  S&: 
Hoaes  v.  Ross  (1858)  U  Me.  880.  88  Am.  Dec  880; 
Bbepard  v.  Richards  (1851)  2  Gray.  424.  SI  Am. 
Deo.  473:  Sargent  v.  Parsons  OSUi  18  Mass.  149; 
Be  Final  Settlement  of  Tyler  v.  Oartwrlgiit  ilsHQ 
40  Ho.  App.  m:  Isard  v.  Bodine  0857)  U  N.  J.  Eq. 
403, 09  Am.  Dec  605:  Davidson  v.  Thompson  (ISTli  SI 
N.  J.  Eq.  88;  Ab)«y  v.  Wheeler  (18H)  10  Hlsc  <U 
Wagstaff  V.  Smith  (ISSS)  17  H.  a  884;  HoPbcrson  v. 
HcPherson  O860)  88  N.  a  801.  B8  Am.  Deo.  flflfe 
Thompson  v.  JoneaO8B0)nTez.8SB:  VeU  v. Shack- 
elf  urd  (1878)  43  Tex.  119;  Akin  v.  Jeffereon  O8SS1 89 
Tex.  187:  Dodson  v.  Bays  (1887)  28  W.  Va.  677.  801: 
Bust  V.  Bust  (1881)  IT  W.  Ta.  801, 000;  Rice  v.Qeon9 
(1878)  80  Grant.  Ch.  (U.  C.)  SL 

Itor  tbe  pro  rata  share  of  rents  so  received.  Os- 
born V.  Oabom  (1881)  82  Tex.  Kfi. 

And  It  matters  not  at  what  time  they  were  rty 
oelved  lo  the  absence  of  evldenoe  of  sn  ouster,  or 
of  a  demand  and  refusal.  Nortboutt  v.  Gasper 
(1849)  41  N.  a  808,  ovemillag  Wagstaff  v.  Smith 
il8l5>39  N.  a  1,  and  affirming  Wagsiaff  v.  Smith 
(lS3ail7N.C.281. 

When  therefore  one  ooCenanttakes  the  rentsand 
proflls  of  a  speclflo  portion  of  the  property  with 
the  consent  of  tbe  ootenant,  the  aotton  win  nns  iiob 
Dyer  v.  Wilbur  (1^)  48  He.  187. 

A  tenant  in  common  la  liable  to  aooount  to  his 
ootenant  for  moneys  received  by  falm  fiom  the 
pasturage  of  the  oommon  moparty  tha  court  eon- 
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owoad  the  whole.  "Tenamsj  In  oommon  Is 
ft  Joint  estate  in  which  there  ta  unity  of  poi- 
■easion,  but  separate  and  distinct  titles.  The 
tenants  have  separate  and  iodependeot  (fee- 
holds  or  leaseholds  tn  ^belr  respective  shares, 
which  they  manage  and  dispose  of  as  freely 
M  if  the  estate  was  one  In  severally.  There 
Is  no  restriction  apon  their  power  of  aliena- 
tion. And  the  tenant  may  dispose  of  It  by 
win.  while  the  heln  of  an  Intestate  tenant 
will  Inherit  the  estate.  In  like  manner,  the 
husband  or  wife  of  a  tenant  In  common 
will  have,  respectively,  curtesy  and  dower. 
.  .  .  The  Interest  of  one  tenant  In  com- 
mon la  so  Independent  of  that  of  his  cotenant 
that  in  a  Joint  conveyance  of  the  estate  it 


woald  be  treated  as  a  grant  by  each  of  Ml 
own  share  in  the  estate.  And  ...  in 
order  to  convey  the  share  of  one  cotenant  to 
another  the  same  formal  deed  is  required  as 
In  a  conveyance  of  It  to  a  stranger.  .  .  . 
Tenants  In  common  are  not  seised  of  the  en- 
tire estate.  They  do  not  bold  It  par  ray  «< 
p«r  tout. "  If  repairs  are  necessary  to  prevent 
the  property  from  going  to  decay,  one  "may 
either  compel  the  others  to  join  ulm  In  mak- 
ing the  repairs,  or,  if  he  has  notlSed  them 
that  repairs  are  necessary,  bring  an  action 
against  them  for  their  sliare  of  the  expenses. 
It  one  tenant  cuts  timber  upon  the  laud,  and 
sells  it,  the  cotenarits  are  entitled  to  their 
share  of  the  money  so  received.    And  so  also 


etrnliv  the  mone;  and  profits  produced  thereby 
M  rent   Howard  v.  Throckmorton  (1881)  69 Gal. TS. 

The  llabllitr  being  based  upon  tbe  fact  that  the 
ooteoant  has  reoelved  mooer  for  tbe  nse  of  the 
uremlw  a  part  of  which  belongs  to  Us  ooteoant. 
Abber  r.  Wbeeler  OBUi  10  VIm.  «L 

Bo  a  tenant  in  oommon  who  has  a  tax  lien 
opon  tbe  premises  Is  liable  to  aooount  for  rents 
reoetved,  soeh  payment  belnit  made  for  the  proteo- 
tton  of  hla  own  Interests  and  not  a  volaoteer. 
Bidilnel  v.  Dioksoo  (U91>  US  Ind.  US,  U& 

In  Pope  V.  Harklns  (184D)  16  Ala.  SKI,  the  oom- 
pdalnaots  were  the  owneis  of  one  third  of  tbe  prop- 
erty, and  held  In  ownmon  with  tbe  defendant  wbo 
leaaed  the  whole  iwemtaea  as  If  be  bad  been  the 
■ole  owner,  tlie  oomplalnanla  not  dtasentinff  flrom 
■uob  lease.  Tbe  oonrt  held  the  eomplBlnants  as- 
•entiog  to  Uie  lease  were  enttUed  to  their  pro  rata 
proportions  of  tbe  rents. 

te  a  tenant  In  oommon  to  whom  the  entire  estate 
baa  been  conveyed  for  the  purpose  uf  raMng 
money  opon  mortgors,  rentlny  out  tbe  mvperty 
after  the  mortgage  Is  paid  off  and  reorivlDg  tbe 
TCOts  and  profits  accruing  therofrom.  Is  liabto  to 
aocoont  ftv  tiie  same  aBa  trustee  andta  chargeable 
with  fnterest  upon  the  amount  found  In  bis  hands 
from  tbe  date  of  the  receipt  of  the  sero^l  Items, 
and  not  with  interest  upon  the  amount  actually  re> 
oelved.  Tarletoo  v.  eoMtbwalte  (1S&»  SS  Atak  BU. 
18  Ab.  See.  M, 

Where  tbe  lefsree  found  that  ^  parties  were 
owners  as  tenants  In  common  of  land  with  a 
•laugbter-bottse  thereon,  and  the  latter  was  let  by 
one  tenant  m  common  who  reoetved  the  rent 
tbeiefbr,  theeonrt  construlnfrthe  repfutto  betbat 
tbe  tenant  In  oommon  leased  the  whole  property 
but  that  the  tenant  did  not  nse  more  than  one 
half,  the  oooupancy  being  entire  and  exclusive, 
tbe  tenant  In  common  was  bound  to  account  to  bis 
ooteoant  for  what  be  received  by  snob  oeeupanoy 
more  than  bis  Just  proportion  without  any  agree- 
ment to  that  effect.  Holmes  v.  Best,  Best  v. 
Holmes  asaO)  68  Yt.  H7. 

Belief  was  denied  in  the  case  of  Sargent  v.  Par- 
eons  (infi)  U  Uam.  lA  upon  tbe  ground  that 
the  plaintiff  bad  not  charged  defendant  witb  hav- 
ing received  the  rents  and  profits  otherwise  tban 
by  hie  oooupancy,**  and  for  tbe  reason  tiiat  under 
tbe  totute  of  Anne  tbe  action  la  not  of  account, 
but  under  tbe  statute  or  upon  tbe  partlonlareir- 
enmstancea  wUiA  give  tbe  action. 

Where  the  rents  were  received  by  one  cotenant 
from  a  tenant  of  tbe  premises  to  whom  be  bad  ad- 
vanced mon^  for  crop  supplies.  It  was  held  that 
«uch  cotenant  was  not  liable  to  aocouot  to  blsoo- 
Cenantfor  tbe  gross  amountso  received.  Oaylev. 
Johnston  (ISBS)  80  Ala.  8H. 

A  widow  oocupylng  lands  as  tenant  in  oommon 
witb  tbe  minor  heirs  Is  liable  to  tbem  for  their  pro- 
portion of  the  rente  oolteeted  br  her  from  the  com- 
mon  property  other  than  tbe  homestead,  and  the 
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fact  that  tbe  children  are  udnonfOr  apart  of  tbe 

tdme  for  which  tbey  seek  to  recover  makes  no  dif- 
ference as  to  their  rights.  Lincb  v.  Broad  asSSI  71 
Tex.  aa  Osbom  v.  Osbom  OSM)  48  XOx.  4S6,  toU 
lowed. 

A  tenant  In  common  irtio  nukes  a  eontraot  te 

sell  the  common  property  with  the  prior  consent 
or  subsequent  ratlSoation  or  affirmance  of  his  co- 
tenant.  IB  not.  in  the  abseaoe  of  fraud  or  bad  faith, 
liable  to  account  for  mwe  tban  be  actually  re- 
ceives. LewlB*  Nelson^  App.  (18KH  07  Pa.  I(i& 

Where  a  tenant  in  common  leased  part  of  the 
land  asa  btone  quarry,  it  was  held  that  the  other 
was  entitled  to  an  Injunction  against  tbe  quarry* 
ing  and  to  an  aeoount  against  the  lessee  for  a 
moiety  of  what  bad  been  already  q  uairled.  Oood- 
enow  V,  Farqubar  ilSTSi  10  Qrant.  Cb.  (U.  0.)  614. 

Upon  thedeath  of  a  tenant  In  common  who  has 
received  more  than  bis  share  of  tbe  rents  and  prof- 
Ita,  tbe  amount  due  to  bis  ooteoant,  wbkdi  Is  a  per^ 
sonalebaim  Is  payable  primarily  out  of  tbeper^ 
Bonal  estete  of  tbe  deceased.  Haonan  v.  Osbom 
(1894)  4  Paige,  888.  3  L.  ed.  160. 

In  Knope  V. Nunn  <18U)  81  Hun,  8M,atenantln 
common  taking  a  mortgage  to  secure  purohase 
money  In  his  own  name  and  wUbont  tbe  eoaseni 
of  his  cotenant.  is  Uatrie  at  the  eleotlon  of  snob 
tenant  for  the  share  Of  the  proceeds  of  the  wUe* 

TIL  I/ten  for  renU  reuived. 
Upon  this  subject,  see  twte  to  Hack  v.  Sosntfl 

0882)  (Ud.)  16  L.  B.  A.  6(7. 

vni,  ZTte  question,  WhatU  tnon  than  a  StM  Aar^ 

The  receipt  of  money,  or  other  artlole  given 
or  paid  by  another,  te  whicta  bis  cotenants  are 
titled  by  reason  of  their  being  cotenants,  fs  a  re- 
ceipt of  more  than  his  Just  share  if  the  amount  so 
received  and  kept  Is  more  tban  bis  proportion. 
Henderson  v.  Eason  (18KU 17  Q.  B.  701, 21  L.  J.  Q.  B. 
86, 16  Jur.  818, 8  Bog.  L.  *  Bq.  837. 

But  he  does  not  renefvo  more  than  Ms  just  share 
by  merely  having  the  sole  enjoyment  of  the  prop- 
erty, althougb  by  his  own  Industry  and  capital  ho 
makes  a  profit  and  takes  the  whole.  IbUU 

In  estimating  the  value  of  that  portfam  of  tbm 
Joint  property  oooupied  by  one  of  the  cotenants. 
with  a  view  to  the  asspssment  of  rent,  It  is  Imma- 
terial what  the  element  may  be  which  contrlbutai 
to  increase  tbe  value,  and  It  must  be  computed  as 
tbongh  the  estate  wore  let  wtbird  personsas  tra- 
ants.  Whet  tbe  premises  would  be  worth  In  the 
market,  would  be  a  proper  test  to  determine 
whether  one  has  received  more  tban  an  equal 
share.  Sbtolsv.Starka6H)UGa.4a6. 

Whenever  tbe  nature  of  tbe  property  Is  such  as 
not  to  admit  of  Its  nse  and  oooupatlon  by  several, 
and  It  Is  need  and  occupied  by  one  only  of  the  ten- 
ants in  oommon,  or  whenevertheproperty.though 
capable  of  use  and  occupation  by  several.  Is  rtt  so 
used  and  occupied  by  one  as  In  effect  to  exclude 
the  others,  he  reoetves  more  than  eomes  te  his  Just 
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would  he  be  liable  to  account  for  rrats  re- 
ceived by  him  from  the  tenant  of  the  laud 
over  and  above  hts  share.  But,  Id  order  that 
a  cotcnunt  may  be  held  peraouallj  liable  for 
reot  through  his  own  use  and  occupation  of 
the  land,  a  Bpecial  agreemeot  to  that  effect 
must  be  ahown.  Ad  occupany  by  one  cotenant 
without  the  Interference  of  the  others  is 
not  Bufticient.  He  is  merely  exercising  hia 
right  of  ownership."  Tiedeman,  Real  Prop. 
§g  239.  254,  255. 

The  proposition  that  the  defendant  merely 
exercised  his  right  of  ownership  Is  not  a 
denial  of  the  plaintiff's  title.  The  defend- 
ant's ownership  included  a  right  to  exercise 
the  plaintiff's  right  of  occupation  and  use. 


■hare  and  proportloo  wltbln  tbe  raeaDlnr  of  the 
West  Virginia  Code  o(  1869,  cbap.  100.  S  K  p.  «1, 
p.  586  or  tLe  Code  of  DodBon  t.  Bars  (1867)  20 

W.  Va.5n,  flOI;  Rust  v.  RuBtfl88l)  IT  W.  Va.801,  WB. 

In  Dodsoo  V.  Hays,  aupro,  the  court  followed  tbe 
oonstruoiion  plaoed  apon  tbe  EoKltsh  Statute  of 
Anne,  wblob  Is  In  all  reipeota  aimllar  to  the  oaie  of 
Hendenon  v.  Eason,  vupro. 

IX.  NecemUy  of  a  demand, 

Bef(n«a  tenant  fa  oommoDoraJoInt  tenant  can 
be  held  liable  for  tbe  uee  and  occupation  of 
the  premises  there  must  be  a  demand  of  entry 
and  an  equal  use  of  the  lota  or  an  express  agree- 
ment to  account  for  the  profits  of  sueb  oooapatlon. 
Nell  V.  Sbnckeltord  (1876)  45  Tex.  lUh  Beynolds  v. 
Wilmeth  (1877(  48  lowa,  693;  Janes  v.  Brown  (1878) 
4S  Iowa.  668. 

And  tben  not  upon  tbe  Improvemeats.  Thomp- 
son    Jones  (1890)  77  Tex.  6S8. 

Where  tbere  was  no  express  demand  bat  the  de- 
fendant refused  to  reoognlze  plalatUTs  dffbt  and 
settle  ber  demand,  tbe  court  inclined  to  the  opIn> 
lOD  tbat  under  tbeolroumstanoessufflclentdemand 
was  made.  Clow  v.  Plummer  (1801}  8t>  MIob.  660. 

Id  Corlejr  r.  Holloway  (1885)  22  8.  C.  38U.  it  was  not 
shown  that  the  tenant  cultivated  more  than  ber 
share  of  tbe  land,  but  It  was'ehown  tbat  sbe  uned 
tbe  same  by  tba  permission  and  acqulesoeooe  of  the 
other  ootenanta,  It  was  tberefom  held  that  aucb 
fact  was  suffldent  to  exclude  the  plalDtUfs  claim 
tor  rent  prior  to  demand  which  wasnot  made  until 
aotton  was  brou^bt. 

Bee  also  Cutler  r.  Currier  (IBM)  M  He.  81,  deoided 
under  Maioestatute,  supra,  head  T.  sobdlv.  c,  page 
MBc  Puroell  r.  Harding  (1868)  16  Week.  Rep.  128; 
Wagstaff  V.  Smith  (1845)  38  N.  a  1.  infm,  head  X. 

Z.  IfmiKtry  all<oatton«  In  adUm  of  aeeount. 

Privity  of  estate  must  he  distlnotir  alleged  as 
tbe  foundation  of  tbe  aoUos.  BrhuniaJd  v.  Hayo 
a687)SVt.  81. 

In  an  action  under  the  BogUeb  Statute  of  4  end  6 
Anne,  tbe  deolaratioo  must  state  tbat  plahitiff  and 
defendant  were  teoaots  In  onmmon  and  tliat  the 
latter  baa  reoelTcd  more  than  bis  share.  Wheeler 
T.  Horne  (1740i  Willee.  Rep.  208. 

There  belnfr  no  actual  ouster  the  claim  can  only 
be  supported  by  showlnir  tbat  more  than  the  Just 
iharv  has  been  received,  sutdi  olalm  depending  upon 
tbe  Statute  of  Aaat.  Robots  t.  Robots  (185B)  56 
N.  C.  158. 

As  such  tenant  la  not  chnrgeable  as  a  bailiff  at 
common  law.  Sturton  v.  Rlcbardson  (1844)  2  DowL 
*  !«.  UK.  U  Ueea  *  W.  17.  UL.  J.  Bxch.  S81,8Jur. 
ITS. 

Buch  an  action  must  aver,  not  only  that  tbe  de- 
fendant occupied  tbe  prumlBcs  under  an  agreement 
with  tbe  platntill  as  receiver  or  bailiff  at  his  share 
of  the  rents  and  profits,  but  the  drcomstancea 
must  exM  and  be  aneged  In  tbe  oomplalnc.  Pico 
S8  L.R.  A. 


Hit  ezerolae  of  the  p1atntifl*B  right  twlH 
lawful,  h«  !■  not  liable  as  a  trespasser.  It 
was  lawful  because,  In  Its  legal  character,  !t 
was  flduclarv ;  he  acted  for  the  plaintiff, 
tlierefore  he  Is  liable  as  the  plaintiff's  rep- 
resentative. To  say  that  his  occupancy  was 
tiot  au  exercise  of  the  plaintiff's  right  as 
well  as  his  own  would  be  either  a  denial  of 
thB  plaintiff's  title  or  an  ^misslm  that  tbeie 
was  an  Infringement  of  the  plaintiff's  right 
for  which  there  must  be  a  remedy.  On  the 
general  question  of  liability  In  some  form 
of  action,  it  is  not  material  whether  the  de- 
fendant exercised  the  plaintiff's  right  or 
violated  it.  "The  name  of  property  belongs 
to  some  of  the  essential  proprietarj  rights 


y.  Oolumbet  n8»)  U  OsL  4U.  n  An.  Ikeo.  SHk 
Paxton  V.  Gamewell  (1887)  82  Ta.  70S. 

A  request  and  refusal  to  render  an  aocoant 
should  be  averred  and  tbe  dedaratfcio  should  be 
framed  as  for  a  breatdi  and  for  non-aooonnilng, 
and  a  mere  aTerment  tbat  tbe  defendaac  has  i» 
oetved  more  than  bis  Just  proportion  and  framed 
SB  for  a  liquidated  demand,  is  bad.  Porcdl  r. 
Harding  11860}  16  Weeb.  Rep.  US. 

But  It  ■  not  neocesary  to  allege  or  aver  a  tecelpl 
by  defendant  as  balHS.  Ib4dL 

So  the  declaration  need  not  all^e  tbat  tbe  de- 
fendant baa  taken  more  than  his  share,  plaintiff 
having  an  Interest  in  tbe  whole  reata  and  proflls 
for  wbltdi  the  drtSndant  Is  liable  to  aoooant.  Bai^ 
Dum  V.  Landon  (18U)  26  Ooan.  14S. 

And  the  taktnfrvf  the  aooount  most  be  limited  to 
tbe  time  of  the  commencement  of  aatton.  Boaib 
T.  Thomson  (1881)  16  S.  C.  887. 817. 

Bolt  Is  sniBelent.  after  setting  forllitbe  hoMlns 
as  tenants  in  oommon  and  tbe  receipt  of  tbe  whole 
rents,  Issues,  and  profits  by  tbe  defendant,  and  the 
application  for  and  refusal  of  defendant  to  tender 
an  account  to  tbe  plaiotilt  of  his  abate  thereof,  to 
aver  as  abreaeh  that  such  aooount  bad  not  been 
rendered  although  tbe  defendant  "iiad  been  of  ten 
required  so  to  do."  Wagstaff  v.  Smith  (OlBims. 

aL 

Tbe  praotloe  of  the  court,  howevw,  in  giving  sa 
aocount  of  rents  and  profits  of  real  estate,  depends 
upon  tbe  general  prfoolplea  of  eqnl^.  ScsdfS  t. 
Thomson,  supra. 

It  has  been  held  that  a  Judirment  In  an  action  of 
aooount  against  tbe  defendants,  tenants  In  oooi- 
moD  with  the  plaintiffs,  sued  as  bailiffs  nndn  the 
statute  for  using  more  than  their  Just  share  and 
proportion  of  the  profits,  that  It  ts  neceesarr  for 
the  plalntUTs  to  prove  to  the  sattofaotlon  of  tbe 
Jury,  not  only  that  the  defendants  were  tenants  la 
oommon  with  the  plain tUTs  and  bad  been  in  the 
pemanor  of  the  profits,  but  tbat  thej  bad  reeelved 
more  than  ttaelr  Just  share  or  proportloo,  k  error. 
McPberson  v.  XoPhetscm  OBBO)  SB  N.  GL  8B1, 88  As. 
I>ea416. 

BeeaboLlllr  t.  Ifisnke (UB«  (HoOS  &  W.  Beib 
«4a,sii!pni,IieadI7. 

XL  In  vihat  thameler  Uatte. 

A  tenant  In  oommon  ooeupyingtbe  prm>er^ll 
answerable  as  balUlt  to  bis  ootenant  In  an  actton  of 
aooount  if  he  reoeives  more  than  his  sbaze  but  not 

otherwise,  his  UabUlty  extending  only  to  the 
amount  be  receives  in  ezoeas  of  his  Just  sban. 
Henderson  v.  Eason  (1861)  IT  Q.  B.  TCS,  n  U  J.  Q.  a 

88, 16  Jnr.  618, »  ttig.  L.  *  bq.  nr. 

One  tenant  In  oommoo  may  not  maintain  an  ao- 

tion  of  account  at  oommon  law  against  another  w 
bis  bailiff,  unices  tbe  other  has  teen  so  appointed, 
but  under  the  Statute  of  4  and  6  Anne,  ^pter  H. 
hecan.  Wheeler  t.  Home (UsO)  WlUes,  Bep^ SOK, 
At  oommon  law  he  must  show  that  be  made  fcl* 
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Tested  In  the  person  called  the  owner  of  the 
■oil.  .  .  .  Property  Is  takpn  when  any 
tme  of  those  proprietary  rights  is  taken 
of  which  proi>erty  consists."  Thompton  v. 
AndroBcoggin  Riner  Imp.  Go.  54  N.  H.  845, 
653.  If  a  railroad  or  other  highway  were 
laid  out  across  the  Oage  farm,  the  public 
would  only  take  a  right  of  use.  The  fee  of 
one  half  would  Temain  In  the  plaintiff,  but 
be  would  be  entitled  to  compensation.  By 
thedefendant'-euseof  the  farm  the  plaintiff's 
property  was  taken,  as  It  would  have  been  if 
the  defendant  had  acted  as  the  state's  super- 
Inteodent  In  carrying  oo  the  farm  for  the 

?aTpoBee  of  a  public  school  of  agriculture, 
he  defendant's  power,  as  cotenaat,  to  take 


what  did  not  belong  to  him,  like  the  power 
of  emloODt  domain,  was  legal  because  It  was 
necessary,  and  becavise  it  did  not  unneces- 
sarily withhold  the  compensation  required 
by  the  plaintiff's  ownership.  A  relation  of 
trust,  reaching  far  enough  to  authorize  the 
defendant  to  convert  the  plaintiff's  real  estate 
to  his  own  use,  but  not  far  enough  to  make 
him  accountable  for  the  coDveralou,  cannot 
be  sustained.  In  a  case  on  the  Statute  of 
Anne  for  recei  vlng  more  than  came  to  the  de- 
fendant's just  share  and  proportion,  Parke, 
B.,  expressed  the  opinion  that  when  land, 
owned  by  A.  and  B.,  Is  cultivated  by  A., 
B.  Is  equitably  entitled  to  none  of  the  profit, 
because  he  bears  none  of  the  loss.  Bsndermm 


tata  batllir  or  xecelver.  Green  t.  Putnam  (lUT)  1 
Barb.6O0i 

The  Bogiiflh  Statute  of  4  and  ft  Anne,  obap.  16, 1 2?, 
proTldes  that  an  action  of  rent  mar  be  brought  end 
maintained  "by  one  joint  tenant  and  tenant  in 
oommon  tata  executors  or  admintatr&tors  flsalnst 
tbnother  as  bailiff  for  reoelvlDR  more  than  comes 
to  bis  Just  share  and  proportion  and  agrtlost  the 
•zecutor  and  admlDiatrator  of  such  joint  tenant  or 
tenant  Is  oommOD.  Webster  t.  Calef  (18fi7j  47  N. 
H.SSQ. 

Prior  to  ^nob  statute,  althouah  an  action  of  ac- 
coant  lay  between  ooparcenerft,  It  did  uot  between 
Joint  tenants  and  tenants  In  oommon  without  an 
express  airreement  to  act  aa  baUllI  and  account 
when  called  upon,  the  effect  of  the  statute  beliiR 
to  create  such  an  obllffatlon  In  the  absence  of  siicb 
an  agreement  from  the  mere  relation  of  prlvltr. 
NorthcoU  V.  Casper  <]849)  41  N.  C.  303. 

If  one  Joint  tenant  or  tenant  in  common  of  land 
makes  his  compeolon  his  bailiff  of  bis  part  he  has 
an  action  of  accountSKaiuBthlm,  butaltboutrb  one 
tenant  m  common  or  Joint  tenant  without  being 
made  bailiff  take  the  whole  profits,  no  action  of 
account  Uee  against  him,  fw  In  an  action  of  ao> 
eouot  he  must  charge  blm  either  as  a  guardian, 
bailiff,  or  reoelrer,  which  he  cannot  do  unless  tals 
companion  constitutes  him  his  bailiff.  Earl;  v. 
Friend  (1860)  16  Qratt.  21,  T8  Am.  Dec.  M9,  citing  1 
Co.  Inst.  rST. 

A  Joint  tenant  or  tenant  In  common  actually  re- 
eelTlng  more  then  his  Just  share  or  proportion  la  a 
bailiff,  not  as  a  bailiff  at  oommon  law.  bound  to 
manage  the  estate  to  the  beet  advantage,  and  make 
all  the  profit  be  can  for  the  owners:  to  keep  and 
render  them  a  full  aorount  of  bis  transactions;  to 
be  held  liable,  not  only  for  rents  and  profits  actu- 
ally received,  but  also  for  such  as  migbt  have  been 
leoelved  without  bis  defttnlt;  but  he  is  in  as  of  his 
OWD  right  not  that  of  another  and  Is  made  a  bailiff 
br  the  statute,  not  by  reason  of  his  holding  tbe 
property,  but  by  reason  of  bis  receiving  more  than 
his  Just  share,  and  In  a  ease  of  aeoount  against  htm 
tbe  declaration  must  avor  that  be  has  received 
more  than  bis  Just  share.  Pax  ton  v.  QameweU 
0887) aZTa.  708. 

It  being  permissible  for  one  tenant  In  common  to 
make  another  his  bailiff  or  receiver  and  thereby 
render  him  liable  to  aceoant  for  rents  and  profits 
actually  received  beyond  his  share,  dargent  v. 
Parsons  (ISlfi)  12  Mass.  149;  Pico  v.  Columbet  (1S&9) 
12  OaL  414. 78  Am.  Dec  660;  Norrto  v.  Gould  (iSM)  IS 
W.  N.  C.  187;  Huff  t.  McDonald  (UB7)  IS  Oa.  131, 68 
Am.Deo.48r. 

Tbe  application  of  tbe  English  doctrine,  how- 
ever, has  Deen  lestrtcted  to  cases  where  the  money 
has  t>eea  actually  received  and  tbe  liability  to  ac- 
count has  resulted  In  a  duty  to  pay  money,  or 
where  the  defendant  holds  tbe  share  as  balUff  for 
the  plaintiff  or  the  oooupatloo  has  been  by  con- 
sent Cutler  T.CiixTler(l8n)H  He.  8L 
SRL.  RA. 


In  order  to  entitle  one  tenant  In  oommon  to  re- 
cover at  law  against  anotber,  (he  defendant  must 
occupy  the  premises  upon  an  agreement  with  tbe 
plaintiff  as  receiver  or  bailiff  ol  his  share  of  the 
rents  and  profits  and  the  circumstances  must  ex- 
ist and  be  alleged  la  the  complaint,  Vba  rule  being 
that  one  ootenant  In  oommon  has  no  remedy 
against  the  other  who  exclusively  occupies  tbe 
premises  and  receives  the  entire  profits  unless 
be  Is  ousted  of  poeseaslon  when  ejectment  may  be 
brought  or  unless  the  other  has  acted  as  bailiff  of 
hie  Interest  by  agreement  when  the  action  of  ao- 
count  wilt  He.  Pioo  v.  Oolumbet  (1880)  U  OaL  411 
73  Am.  Dec.  SGft 

In  Pico  v,  Columbet,  supra,  the  court  regarded 
the  South  Carolina  doctrine  as  established  by  the 
cases  of  Hancock  v.  Day  (1840)  UuMulI.  Sq.  60.  86 
Am.  Dec.  293:  Thompson  v.  Bostlok  (I8W)  MoMulL 
Eq.  76.  and  Holt  v.  Robertson  0840)  HoMua  Eq. 
476,— as  Insufficient  to  overcome  the  foroe  of  the 
English,  Massachusetts,  Hew  Tork,  and  Kentucky 
autborltlee,  and  stated  that  tbe  reasons  upon  which 
such  South  Carolina  decisions  rested  did  not  com- 
mend themselves  to  the  Judgment  of  the  court. 

Although  under  tbe  Bngllsh  Statute  of  4  and  9 
Anne,  chap.  IS,  S  21,  action  of  account  can  be 
brought  by  one  Joint  tenant  In  oommon  against 
the  other  as  bailiff  for  reoetrlng  more  than  cornea 
to  his  Just  share  or  proportion,  yet  tbe  more  gen- 
eral practice  Is  to  proceed  by  bill  In  equltr  al- 
though the  action  of  account  may  still  be  resorted 
to.  Hamilton  v.  Conine  (1868)  28  Ud.  MO,  ttS  Am. 
Deo.  724;  Qlbbs  v.  Clagett  ilfSS)  S  GUI  A  J.  IT;  Qieeo 
V.  Johnson  (18311 3  0111  ft  J.  884. 

In  Beer  v.  Beer  {I8a2t  12  C.  B.  aO,  U  Jur.  238, 31  L. 
J.  C.  P.  124,  an  action  was  maintained  by  the  heirs 
of  a  cotenaot  against  a  surviving  ootenant  aa  bail- 
iff for  receiving  more  than  his  Just  share  of  the 
rents  received  by  him  under  a  lease  executed  by 
tbe  Joint  tenants. 

Where  a  ootenant,  also  the  attorney  and  agent 
of  the  other  ootenant,  agreed  to  make  a  specillo 
application  of  the  funds  without  charge  m?  com- 
pensation, and  received  moneys  not  witbm  tbe 
terms  of  suoh  agreement,  be  was  looked  upon  as 
la  the  position  of  a  trustee  and  as  such  not  entltleo 
to  compensatioo  and  liable  toacoount.  ShearmaD 
V.  Morrison  {Vm  14B  Pa.  886. 

XII.  PosUlon  of  exjienanl  Aoldinff  opsr. 

A  tenant  In  common  who  holds  over  after  the 
expiration  of  his  lease  of  the  premises,  will  be  held 
lluble  for  rent  aa  fixed  by  the  agreement  In  the  ab- 
sence of  evidence  showing  a  change  of  value;  tbe 
liability  to  account  for  tbe  use  of  a  cotenanfs 
share  used  by  tbe  coteoant  being  an  incident  of 
such  tenancy.  Clayton  v.  McCay  '1891)  148  Fa.  SiS. 

Bo  a  tenant  In  common  renting  the  share  of  his 
ootenant  for  a  term  at  a  specified  rent  and  remain- 
ing m  exoli^ve  poesesatuD  after  the  exi>iratlon  of 
the  term  holds-  sooh  possemum  In  the  ctharaoter  ol 
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».  Baton,  t7  Q.  B.  701.  709-711,  720,  731. 
IVra  beiog  oo  partnership  in  tbe  business  of 
cultivation,  A.  assumes  all  the  risk  aod  has 
all  the  profit.  But  this  state  of  thinze  has 
no  tendency  to  show  that  B.  is  not  entitled  to 
cotupenaatioD  for  A's  profitable  or  Qnpruflta- 
ble  use  of  bis  property.  Kqultable  rent  is 
one  of  the  expenses  of  A'b  kuisiness :  and, 
when  he  occupies  the  whole  or  more  than  his 
share  of  the  common  estate,  his  nonpayment 
of  rent  unjustly  increases  his  profit,  or  un- 
justly diminishes  his  loso,  at  B's  expense. 
In  Brooks  v.  llmcison,  08  N.  H.  883.  where 
carpets  were  used  by  one  of  the  owners  a 
year  and  a  half  in  his  hotel,  the  fact  that  his 
cotenants  were  not  his  copartners  in  the  hotel 


tenant.  O'Connor  t.  De  iMomr  (1898)  68  Minn. 
U1. 

Tbe  aame  rule  as  to  rent  appltee  as  In  ease  or  aor 

other  tenaat  bolding  over.  IMd. 

Where  tbe  tenant  was  in  poflEesslon  of  tbe  whole 
premises  under  a  lease  executed  by  both  tenants 
to  a  firm  whloh  excluded  tbe  tenant  id  oommoti, 
with  a  provision  for  a  renewal  of  tbe  lease  at  tbe 
eud  of  tbe  term,  it  was  held  tbat  the  teoanr  hold- 
Infr  over  after  the  termination  of  snob  lease  with- 
out electiuK  to  renew,  beld  aa  tenant  from  year  to 
rear,  and  not  under  Us  own  titlu  as  tenant  In  com- 
mon. YalenUney.  Heater  (UBS)  86  Hun.  SS9. 

But  a  tenant  In  common  holdinir  over  after  the 
expiration  of  a  lease  from  bis  cotenant  was  pre- 
lumed  to  bold  possession  under  bis  own  title  !□  the 
absence  of  evidence  showloir  that  be  still  beld  as 
tenant  to  bta  ootenant,  in  Dresser  v.  Drever  dBSei 
«Barkm 

In  Dreeser  v.  Dresser,  supra,  the  court  followed 
tbe  rulinK  In  tbe  case  of  UcKay  v.  Humford  (1K33) 

10  Wend,  861,  to  tbe  effect  that  a  tenant  In  com- 
mon taUnff  a  lease  of  his  ootenant*s  moiety  tat  a 
term  subject  to  a  specified  rent,  and  oontioulnff  In 
poBBesslon  after  tbe  expiration  of  the  term,  can- 
not be  considered  as  boldlD?  over  under  the  lease, 
there  being  no  express  airreement  for  the  subse- 
quent use  and  oooupetlon  and  do  facts  from  which 
an  Implied  avreement  foraucb  use  can  be  drawn. 

In  suob  a  oaM  be  Is  not  liable  in  assumpsit  for 
use  and  occupaliOD.  the  presumption  of  law  that 
be  is  in  poseessloo  uader  bla  own  title  prevailing 
in  the  absence  of  evideDce  sbowlng  that  be  holds  as 
tenant  to  btsootenant.  HoKay  v.  Humford. Mijmi. 

So  a  tenant  In  common  boldlnfrover  after  tbeex- 
plratlon  of  a  leuBe  of  tbe  motetyfrom  bis  cotenant 
Is  not  liable  to  double  rent  under  the  New  York 
statute,  if,  when  demand  of  posBcsalon  is  made, 
he  offers  to  deliver  it  tu  his  lessor,  as  that  ti  all  tlie 
lessor  ts  entitled  to.  tbe  tenant  sHIl  having  tbe 
rlffht  to  continue  poFscseion  under  bis  own  title. 
Mumford  v.  Brown  dm)  1  Wend.  G2, 19  Am.  Dec. 
ML 

In  Harry  v.  Harry  (1891)  1K7  Ind.  91,  plaintiff  al- 
leged that  he  and  (lefendants  were  tenants  in  com- 
mon and  chat  he  leaeed  bis  share  to  tbe  defendants 
for  one  year  "  tor  such  rent  as  tbe  same  was  rea- 
tonaMy  worth  "  the  detendanta  conilnuing  la  pos- 
session holding  and  occupying  tbe  premises  after 
tbe  termlnattOQ  of  tbe  lease,  plaintiff  claiming  rent 
therefor.  The  court  held  tbat  the  settled  doctrine 
of  tbe  law  tbat  viJre  tttB  duration  of  tbe  tenancy 

11  definitely  flxeo  by  the  terms  of  tbe  agreement 
under  which  the  tenant  goee  Into  pi  s^eselon  of  the 
premises  which  be  is  to  occupy,  and  be  continues 
to  occupy  after  the  close  of  the  term  viihouta 
□ew  contract,  the  rights  of  the  parties  Brecon. 
trolled  by  the  terms  and  conditions  of  tbe  contract 
under"  which  the  enurwas  made,  applied  to  the 
case  of  a  boldlog  by  tenants  In  oommon  as  well  as 
to  the  relation  of  landlord  and  tenant,  the  court 
aSLR  A. 


business  did  not  make  It  unjust  that  ha 
should  pav  for  his  consuming  use  of  their 
goods.  "It  might  be  reasonable  that  a  fair 
rent  should  be  aasesscd.  But  tbat  could 
hardly  Iw  worked  out.  The  principle  of 
justice  in  Uic  common  law  la  that  there  la  no 
wrong  without  a  remedy ;  bat  in  the  caaa 
of  occapatloo  by  one  cotenant.  without  an 
ouster,  there  is  no  wrong."  Maule,  J.,  in 
Henderson  v.  Eaton,  17  Q.  B.  701,  718.  Both 
in  equity  and  assumpsit  for  ute  and  occupa- 
tion, the  problem  of  asaessing  a  fair  rent  f<x- 
tbe  use  of  real  estate  can  be  worked  ont.  aa 
it  baa  been  in  this  case.  JBar^  FHmd,  18 
Oratt  31.  47-65.  78  Am.  Dec.  M9 ;  Hagdem 
T.  Merrm,  44  Vt.  886,  848,  8  Am.  Rep.  87S. 


dlatlagulstalng  the  case  from  that  of  Crane  v.  Wa^ 
goner  (IMS)  ST  Xnd.  92, 89  Am.  Dec  493.  npon  tha 
ground  that  the  rule  therein  laid  down  apidled 
only  In  the  absence  of  a  contiaot.  and  wbere  tbera 
has  been  no  denial  1^  the  tenant  In  poaseaslOD  off 
tbe  rlgbt  of  his  ootenant 

im.  Bxtmt  of  UoMHtw. 

White  as  ^etweeo  wrongdoers  one  may  b« 

charged  not  only  with  what  he  received  or  real- 
ized, but  for  what  he  could  have  realized  by  pru- 
dent management  of  the  property,  eueb  rute  doea 
not  apply  to  ootenants  wb«i  there  Is  no  dSaaeialia. 
Sconoe  v.  Sconce  (1881)  15 IIL  App.  IflO. 

Although  asageneral  rutewhere  one  tenant  fa 
common  ficcuplesand  uses  tbe  common  proper^  to 
tbe  exclusion  or  Us  ooteoanta,  or  occupies  and 
usea  more  of  tbe  oommon  property  than  his  Joaa 
ahare  or  proportion,  the  best  measure  tt  his  a^ 
oountablllty  to  bta  cotenanta  may  be  tbdr  share  ov 
proportion  of  a  fair  rent  of  the  property  ao  oo- 
cupled  and  used  by  him  as  decided  In  the  oaee  off 
Early  v.  Friend  (1860)  Ifl  GratL  SI.  8S,  78  Am.  Deo. 
649.  yet  there  may  be  peculiar  clrcumstanoes  whl<dk 
make  It  proper  to  resort  to  an  account  of  touea 
and  profits  as  a  modeof  adjustment  between  too. 
ants  in  common.  Graham  v.  Pierce  OSW)  18  Qratt. 
K,  100  Am.  Deo.  888. 

Chie  tenant  In  common  ouatlng  another  to  Habia 
to  tbe  ousted  tenant  to  the  extent  of  his  share  for 
rents  and  profits.  Annely  v.  De  Saussure  i]S97)  SBS. 
C.497:  lories  V.  Lyiea  (1888)1  HiU,  Bq.  11;  Jooea  r. 
Kaasey  (1880)14  &  0.100. 

For  damagea  for  nee  and  ooonpadon  from  tba 
time  bis  title  became  vested,  such  damages  carry^ 
ing  costs.  Critchtteld  t.  Humbert  a86U  89  ^ 
80  Am.  Dec.  588. 

Only  for  rents  received,  and  not  fOr  tbe  value  of 
bis  occuoaooy.  BIcta  v.  KIch  (I88Si  60  Hun,  190. 

Upon  a  ootensnt'B  abandoning  poeseralon  the  xo- 
maloing  one  Is  only  liable  to  account  for  such  por- 
tion as  has  been  rendered  productive  the  labaa 
of  tbe  abandonloff  tenant.  TolentlDe  t.  Jobnaoa 
(lB38)lHllUEq.49. 

A  tenant  in  common  oconpylnR  and  cnltlvatlnt 
to  tbe  exclusion  of  bis  cotenant  is  liable  to  account 
for  tbe  profits  derived  ftom  tbe  crop,  tiut  not  fo* 
tbe  actual  property  In  tbe  crop.  Bird  v.  Bird  dsni 
16  PUU  431.  nfl  Am.  Hep.  AM. 

Such  excluded  cotenant  Is  entitled  to  oompenea 
Hon  to  the  extent  of  the  value  of  tbe  use  of  which 
he  has  been  deprived,  by  tbe  exclusive  use  by  afr 
other  cotenant  of  tbe  entire  common  |iroperty» 
Osbom  V.  Oebom  (1884;  88  tvK.  MB;  Kell  t.  Shackel- 
ford (IBTD)  46  Tex.  119. 

He  Is  bound  to  pay  bis  ootenant  the  actual  pre- 
fits  he  baa  made  out  of  tbe  surplus  as  well  as  tb» 
surplus  Itself.  Huff  v.  UoDonald  (USD  18  Oa.  UL 
88  Am.  Dec.  487. 

The  compeosatton  of  a  ootenant  oaqnot,  how- 
ever, be  made  to  depend  npoo  tbe  aoofdeot  of  tfet 
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When  the  Tsloe  Is  found,  the  share  of  each 
owner  li  easily  asoertained.  The  wrong  on 
the  part  of  the  defendant  was  not  in  taking 
the  plaintiff's  property  (the  use  of  the  plain- 
tiff's land) ,  but  in  not  accounting  for  its 
Tftlue.  In  Seming$  Bank  of  Stafford  Otmnty 
T.  Oetehell.  50  N.  H.  281,  the  defendant  oc- 
cupied land  rightfully ;  and  as  the  plaintiff's 
right  to  rent  or  damages  wss  not  found,  there 
was  no  obligation  to  be  enforced  by  the  fiction 
of  an  implied  promise,  which  Ib  used  only 
for  an  equitable  purpose.  Broom,  Legal 
Maxims.  90.  In  Barron  t.  MaraJi,  68  N.  H. 
107.  and  DumU  t.  Bmery,  64  N.  H.  238.  it 
was  held  that  usumpslt  oould  not  i>e  main- 
tained for  use  and  occupation  without  evi- 


dence of  a  contract  express  or  Implied:  but 
the  question  was  not  raised  whether  com- 
pensation could  be  recovered  in  some  other 
form  of  action.  If  the  plaintiffs  had  moved 
to  amend  tlielr  declarations  by  adding  new 
counts,  there  would  have  been  a  question 
whether  Justice  required  the  amendments. 
WendaU  v.  Mugridge,  19  N.  H.  109,  118,  114 ; 
Baker  v.  Davii.  23  N.  H.  37,  88-35 ;  Redding 
V.  Dodff«,  60  N.  B..  08 ;  Met  v.  Herriek,  61 
N.  H.  60.  61 ;  Logue  v.  Clark.  68  N.  H.  184, 
18S  :  Bardy  v.  Nye,  68  H.  818.  In  Weleom* 
V.  Labontee,  68  H.  H.  134,  the  plaintiff  re- 
covered on  a  count  in  trover.  The  question 
wliether  there  was  an  implied  promise  to  pay 
rent,  and  whether  the  plaintiff  could  have 


'ooouprlQR  tenant  belDS  a  rood  or  bad  maoaxer.  a 
prudent  and  careful  penon.  or  a  rude.  reoUeea 
speonlator.  Wblte  v.  Btnart  iI682}  n  Ts.  fi4fi,  667. 

Under  seotlon  ZBIT  of  the  Alabama  ReviBed  Code 
a  tenant  In  common  or  a  Joint  tenant  Ig  not  liable 
for  damaffflS  for  rent  for  more  than  one  j-eer  be- 
fore the  oomnienoement  of  a  suit  In  partllloa.  re- 
gard l>eln8  had  to  tbe  Improvements  made  br  blni- 
Sanders  v,  Bobertson  (1876)  BT  Ala.  406. 

When  hta  oooupaclon  tieoomea  ezoludTe,  and 
thereby  a  ootenaot  who  la  entitled  to  use  is  pre- 
Tented  from  uslnff  tbem,  ancb  ootenant  excluded 
Is  entitled  to  compensation  to  the  extent  of  the 
Tilae  ol  the  use  of  which  he  has  baro  deprived  br 
the  ezcluslTe  use  of  another  ootenant  of  the  entire 
common  property.  Oabom  v.  Oabom  and  Nell  v. 
Shaokelford,  gupra. 

Wbere  a  tenant  In  oonmon  vasla  poseessloD  of  ne- 
gToesand  employed  them  as  hisovn,  and  removed  a 
portion  of  them  from  tbe  etate,  upon  partltlou  be 
was  ordered  to  aooount  for  their  full  value  with  in- 
terest. Lyleav.  Lvies  (18331  1  UlU.Bq.  76. 

Under  a  bill  ohorglng  defendant  with  the  rent 
ftf  the  property  while  lo  the  occupation  of  bia 
tnx>ther-ln-law,  who  was  put  In  poaeesslon  of  the 
Intestate,  and  also  for  rents  during  his  own  occu- 
pation, tbe  defendant  was  betd  liable  to  the  exteot 
of  bis  aotnal  ooUectlons  but  not  b^ond.  Tyner  v. 
Vtmner  (1880)  4  Lea,  M. 

Where  the  defendants  were  suffered  to  take  the 
whole  of  a  wharfage  of  a  bulkhead  upon  the  sup- 
positloQ  that  It  belonged  to  tbem  Induced  by  long 
acquleseuos  and  remlasneaa  on  tbe  pan  of  tbe  plain- 
tiff, who  by  his  action  for  the  flnt  time  asserted 
and  proved  his  right,  he  wssbeld  entitled  to  an  ao- 
oount only  from  tbe  tine  of  filing  bis  bill.  Booss- 
vett  V.  Poet  am)  1  Bdw.      678,  fl  L.  ed.  OS. 

Sasalso  bead  XT.,  infra. 

XIT.  IFTien  Ualte  to  pay  inttreet. 

Interest  upon  rents  found  due  from  one  ootenant 
to  another  wlU  be  aUowed.  Karly  v.  Friend  (18B0) 
16  aratt.  a.  7S  Am.  Deo.  tttt:  Bust  v.  Bust  OSBU 17 
W.  Ta.  9011,909;  Dodson  v,  HaysOSBT)  SB  W  Ta.  677, 
601. 

After  demand  nuule  and  refusal  to  account,  a 
tenant  in  common  In  posseaelon  wUI  be  liable  to  1q- 
terest  from  tbe  dateof  demand  or  of  aotlou.  Jolly 
V.  Bryan  (1882)  88  N.  G.  W. 

Bucb  Interest  being  calculated  npon  tbe  amounts 
due  yearly.  Bust  v.  Bust,  tupra. 

ITpon  the  amount  fooDd  due  from  tbe  date  of  tbe 
receipt  of  the  several  Items  and  not  on  Uw  amount 
actually  received.  TSrleton  v,  Goldthwalte  (UBS)  28 
Abu  m,  60  Am.  Deo.  £9& 

Bven  though  there  amy  have  been  no  demand. 
Scott  T.  Guerosey  (1866)  60  Barb.  ICS.  alBrmed  (1871) 
4B  K.  r.  lOei 

Tet  wbere  there  la  no  demand  for  Interest,  nor 
for  the  value  of  the  use  at  the  premises  until  the 
■nit  la  brought,  thsctefanbalni  one  of  unliquidated 
K  I..  R.A. 


domagesand  without  warrant forobarglngfalm  In- 
terest, upon  such  aoDual  lostallment  of  tbe  yearly 
rental  value  of  tbe  land  tbe  defendant  Is  not 
chargeable  with  Interest  West  v.  Veyer  (UU)  46 
Ohio  SLflBL 

XV.  IThsn  hdd  /or  th$  rmUA  vohMi 

It  has  been  held  that  tbe  ootenant  oocnpylnf  tbe 
whole  of  the  proper^  is  in  the  position  of  a  trustee 
and  accountable  for  tbe  share  of  ihe  reasonable 
rental  value  during  suob  occupation,  the  liability 
being  thrust  upon  him  to  make  his  coteuant'sshare 
productive.  XU  Floal  Settlement  of  Tj  ler  v.  Oart> 
Wright  <16W>  40  Ho.  App.  878. 

Tbe  Just  and  true  rule  as  to  the  extent  of  the  ac- 
countability of  a  ootenant  who.  Instead  of  renting 
out.  occupies  and  uses  the  whole  to  the  ezcluslOD 
of  bli  cotenants  and  tbos  becomes  himself  tbt 
renter,  Is  to  tdiarge  him  wltb  all  reasonable  rent  for 
such  use  and  occupation  of  the  property  in  the 
ooDdltlon  tc  wss  when  be  received  It,  and  to  hold 
blm  accountable  to  bis  cotenants  for  their  just 
shares  of  such  rent.  Barly  v.  Friend  il880)  IBOratt 
21,  78  Am.  Dec.  019;  Dodson  r.  Hays  (1887t  £0  W.  Va. 
&7T.  601;  Rust  v.  Bust  (IStfl)  17  W.  Ta.  901,  900. 

Where  the  defendant's  acta  constitute  him  a  dis- 
seisor of  his  cotenants.  belsliable  to  pay  tbe  yearly 
rental  value  regardless  of  the  profit  be  may  have 
made  from  the  land.  Austin  v.  Barrett  (1878)  44 
lowH.  488:  Bears  v.  Sellew  a870)  28  Iowa.  601. 

Tbe  rule  Is  to  estimate  the  rent  of  the  whole 
premises  and  then  value  that  portion  of  tUe  prem- 
ises occupied  by  tbe  tensnt  in  possession.  In  refet^ 
ence  to  the  condition  they  were  In  at  tbe  time  he 
xooik  possession.  Bbiela  v.  Stark  (18H)  11  Qa.  429. 

lo  estimating  the  value  of  that  portion  wltb  a 
view  to  tbe  fteessment  of  rent.  It  Is  immaterial 
what  the  dement  may  be  wblcb  contributes  to  ln< 
crease  tbe  vsloe,  it  must  be  oompnted  as  though 
the  estate  were  let  to  third  persons  as  tenants* 
IMO. 

In  HoParland  v.  I^rkln  (1805)  196  111.  84,  a  cotett. 
ant  was  held  to  an  account  fur  the  reasonable  ren- 
tal value  of  premises  of  which  be  held  exclusive 
pcesessinn  and  control  by  virtue  of  the  provisions 
of  the  Illinois  Statute.  Bev.  Stat.,  chap.  2, 1 1. 

A  tetuiDt  in  possession  preventing  his  cotenants 
obtaining  from  the  premises  such  pnifltsastbey 
are  capable  of  yielding,  or  taking  poaseeslon  of  tbe 
latter  and  using  them  as  bis  own,  thereby  making 
a  profit)  most  sucoant  either  for  their  fair  rental 
value  fxt  for  tbe  profits.  Bdssll  v.  Merrill  (1883)  37 
N.  J.  Bq.  114. 

In  Bammond  v.  Cronkright  aSOO)  47  N.  J.  Eq.  UT, 
tbe  Infant  children  and  widow  of  the  testator.  In 
exclusive  possearion  and  enjoyment  of  the  testa- 
tor%  farm  for  a  period  of  11^*6  years,  were  held  a<w 
countable  to  the  dansfbter  of  the  testator  fOr  one 
half  tbe  fair  rental  value  for  tbe  term  for  which 
they  occupied. 

And  In  Early  v.  Friend  (18801 16  Gratt^  ffl,  18  Asa. 
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recovered  coinpensntion  foi  the  use  of  his 
shop  in  an  action  of  contract  or  tort,  or  on  a 
bill  in  equity,  without  a  promise,  express 
or  tacit,  was  not  decided.  Id  Berry  v. 
Whidden,  63  N.  H.  473.  tiic  will  of  William 
Berry  provided  tliat  "suid  Whidden  Is  not  to 
pa;^  to  my  said  son  or  sons  anythioff  for  the 
use  Income  of  said  farm  and  estate  dur- 
ing his  occupancy."  It  was  evidently  the 
testator's  iutentlon  that  Whidden  (who  waa 
the  testator's  soo-in-law,  residuary  devisee, 
and  executor)  was  DOt  to  be  liable  to  the  sods 
for  his  use  of  the  farm  (deviled  to  blm)  ao 
loDg  as  they  allowed  him  to  have  the  ex- 
clusive occupatioD  of  it.  but  was  to  have  the 
use  of  it,  without  Habilltj  to  account,  until 


Deo.  tta,  tbe  ooteoBat  was  beM  aocountabte  tor  a 
reasonable  rent  of  the  premlsea  occupied  by  blm, 
bat  not  for  the  Issues  and  profits  of  bis  opera Wom 
tbereon.  the  cotenants  oot  ibarlnv  1°  tbe  risks  of 
Buob  operattooB,  the  onurt  disHnfulahlDfi  the  caee 
from  KuSners  v.  Lewis  (1886)  7  Leigh,  720. 90  Am- 
Deo.  6ia,  Btatloff  that  there  miKht  be  peculiar  olr- 
oumatanoea  maklus  It  proper  to  resort  to  an  ao- 
oount  of  Issues  and  profits  as  a  mode  of  adjunt- 
ment,  but  suoboascs  were  merely  exceptions  to  the 
rule. 

Where  the  defendant,  a  tenant  In  common,  eo* 
tered.  used,  and  oooupled  the  premtses  for  which 
the  platntlfl  claimed  an  aamunt  of  the  rents  and 
profits,  and  also  to  be  paid  for  the  u»e  of  the  same, 
upOD  demurrer  the  defendant  was  held  liable  for 
the  value  of  the  use  of  the  premises,  the  law  imply- 
lUK  a  promise  to  pay  a  reasonable  value.  Estep  vi 
Hstep  am)  S3  iDd.  U4. 

A?alD  where  a  ooteoant  was  In  possession  at  the 
request  or  by  the  consent  of  all  hla  onteoanta  with 
the  exception  of  the  oomplainant.  Id  order  to  pre* 
vent  the  forfeiture  of  an  iDSunmoe  policy,  enltl- 
vatlnjr  the  land  and  pasturing  hto  cattle  thereon,  he 
was  held  liable  to  the  coteoant,  who  wasnota  coo- 
■eotlng  party,  for  the  fair  rental  value  of  tlie 
premises  having  poesessloo  of  the  entire  estate. 
Tass  V.  urn  (1801)  (N.  JJ  21  Atl.  S8&, 

So  where  theoonduot  of  the  defendant  prevented 
an  advantageous  dlaposltloD  of  the  property  for  the 
reaaoQ  (bat  he  objected  to  an  advantageous  lease  of 
a  portion  thereof  and  retained  exclusive  possession 
of  the  portion  using  ft  blmaeif ,  It  was  considered  an 
ouster  and  he  was  held  aocountable  for  the  yearly 
value  of  the  portion  occupied  by  blm.  Jxard  v. 
Bodlne  nm)  IL  N.  J.  Eq.  403,  60  Am.  Dec.  GB6. 

And  where  the  defendants  exclusive^  used  the 
manufacturing  establtobmeot  oonslsttnff  of  real 
and  pefsooal  eetatc  in  which  the  Intestate  was 
Jointly  Interested,  the  business  being  such  that  he 
could  claim  no  share  of  the  proflra  and  was  not 
subject  to  the  loasea,  the  rental  value  of  the  estate 
as  In  an  ordinary  action  for  use  and  oocapatton  was 
held  to  afford  the  fairest  and  most  palpable  test  of 
the  ^-alue  of  the  use  of  the  interest  in  It  represented 
by  the  plaiotliT  aod  his  lotetitate.  KnowtaST.  Har- 
ris asOS)  S  B.  L  4QE,  78  Am.  Deo.  7T. 

XTL  PiMttion  of  piunihater  o/  eotenonf^  Aors. 

IntheoBSeorapurchsserof  the  shares  of  certain 
tenants  in  common,  without  the  consent  of  another 
cotenant  of  the  same  premises,  occupying  the 
premises  for  aevenil  years  receiving  and  enjoying 
the  rents  and  profits  thereof  without  aooonntlng 
to  such  ootenant.  the  latter  Is  entitled  to  receive 
his  proportionate  share  of  the  same  after  deduct- 
ing a  proportionate  share  of  the  value  of  the  nec- 
essary and  proper  'Improvements  made  by  such 
purchaser  upon  the  premlaee.  and  after  adjusting 
the  taxes  paid  by  the  partlea,  Soantlln  r.  Allison 
(ISSUSSKan.m 
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tber  took  or  demanded  p<»EcasIoii  after  ac* 
aufring  title  in  the  manner  provided  by 
iDe  will.  It  was  not  necessary  to  ioqaire 
whether  he  would  have  been  liable  to  aocoiint 
if  he  and  the  sons  had  been  tenaQts  in  com- 
mon, without  a  controllinic  teatamentary 
stf  pulatloD.  The  decision  was  right,  and  the 
question  whether  the  defect  of  uie  old  law 
was  a  defect  of  remedy  was  oot  considered. 

The  procedure  established  by  the  courts  at 
an  early  day  "furnished  a  fixed  number  of 
'forms  of  action. '  .  .  .  A  writ  had  been 
settled,  not  only  for  each  of  tha  different 
'forms  of  aetion,  *  but  foe  the  facts,  ciicum- 
stancea,  and  events  which  could  constitute 
the  subject- mattev  of  the  particular  actions 


But  the  lien  which  exists  between  tenants  fn 
common  under  the  equitable  principle,  tnat  upon 
partition  oC  the  lands  the  oourt  will  direct  ac- 
counts to  be  taken  of  the  receipts  and  dlabucse- 
meais  and  ord^an  apportionment,  does  not  en- 
title a  cotenant  to  priority  over  tlie  right  of  a  bona 
fide  purchaser  or  Incumbrancer  of  tbo  Interest  ot 
one  ootenanc  In  the  oomoioo  estate.  Burns 
Dreyfus  (1891)  60  Mlas.  OJU 

As  to  the  Ilahllity  In  aaeumpalt  of  a  purchaser 
from  the  administrator  of  a  tenant  In  common 
wbo  takes  posseealon  of  the  whole  premises,  see 
Fielder  v.  Oillds  (1883*  11  Ala.  W.  mipra,  head  T., 
subdiv.  c,  page  M7. 

Where  a  tenant  In  common  owned  four  UtOa  of 
the  property  and  conveyed  the  same  toa  purchaser 
wbo  leased  it,  not  claiming  more  than  four  fifths 
or  receiving  rents  for  more  than  snoh  proportion, 
without  Interfering  with  tbe  other  ootenant^ 
right  to  occupy  his  portion  of  the  premises  and 
enjoy  the  use  thereof,  such  coteoant  cannot  re- 
cover from  Uie  purchase  of  such  shares  any  pro- 
portion of  the  rents  and  profits.  Bcaatlin  t.  A1- 
Usocmqmi. 

XVJL  MIowparemun. 

The  oommon-lBw  rule  that  In  the  absence  oC 
ouster  or  exclusion,  one  ootenant  Is  not  liable  few 
tbe  use  and  ocoupadon  of  the  pmnises,  Is  not 
obsnged  as  regards  ooparomers  by  ssotkm  It,  ohapi 
10Q,of  the  Code  (tf  West  Virginia.  Ward  t.  Wart 
ilBK)  (W.  Vn.)  a  U  R.  A.  — . 

A  ooparoener  merely  from  sole  ooonpatlon  of 
the  premises  Is  not  chargeable  In  favor  of  oopar- 
osneta  unless  she  uoludes  them.  IMd. 

A  ooparoener  In  exclusive  possesrion  of  Isnd  snd 
receiving  rents  and  profits  fs  liable  In  equity  to  bfi 
ooparoeneta  for  their  shares  of  tbe  same.  0*Ban- 
oon  V.  Koberts  (188t)  t  Dans,  H;  Gnham  v.  tea- 
ham  (1828)  ST.  B.  Hon.  COS,  17  Am.  Dec  166. 

If  In  a  proper  ease  improrements  are  allowed  as 
between  ooparoeneis,  a  charge  tor  use  and  oeen- 
pation  mayhesetoir  against  sneh  fanprovomenls. 
Ward  V.  Ward,  tupra. 

An  action  of  aeeount  Isy  botwoen  eoparoMieis 
prior totheBngUshStatutcsofisndSAmiB;  NevA- 
OOU  V.  Casper  (ISIS)  17  K.  a  8(K. 

XVllL  STisfuesHonof  deduetfona 

In  oases  where  rents  and  profits  are  (dslmed  by 
one  ootenanc  from  another  the  oourts  have  la 
many  Instanoea  taken  Into  aooount  the  value  of 
the  improvements  made  by  tbe  tmiant  from  whom 
such  account  Is  claimed,  and  allowed  the  same  to 
be  deducted  from  the  amount  found  to  bsv*  bssa 
collected  and  received  by  such  ootenanL 

Although  at  common  law  one  tenant  In  omb- 
men  cannot  reooverof  his  ootoiant  aoontiibatloa 
for  necessary  repairs,  where  tbere  isnosgresaseiit 
or  requestor  notice  to  Join  in  msUng  them  noa^ 
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Oasm  t.  Oaok. 


«ml>rftoed  within  each  one  of  those  several 
forms  of  action. '  The  precedents  of  all  the 
writs  which  had  been  thus  established  were 
kept  in  an  <Mob  connected  with  the  chancery, 
aUled  the  'BegUtra  Brevlum. '  ...  If 
no  writ  could  be  found  In  the  collection 
which  substantially  corresponded  with  the 
ffecta  constltutine  toe  grounds  of  complaint, 
tiien  the  plaiutTfF  could  have  no  action. 
.  .  .  Tlie  commoD  law  furnished  a  reir 
meager  system  of  remedies,  utterly  Insuffi- 
cient for  the  needs  of  a  civilization  advanc- 
ing beyond  the  domination  of  feudal  ideas. 
.  .  .  Ho  contract  oonld  be  enforced  un- 
less it  created  a  certain  debt,  or  unless  it  was 
embodied  in  *  sealed  writing.   No  means 


was  given  for  the  legal  redress  of  a  wrong  to 
person  or  property,  unless  the  tortious  act 
was  accompanied  with  violence,  express  or 
implied.  The  Injuries  and  breaches  of  con- 
tract which  now  form  the  subject-matter  of 
so  much  litigation  were  ubsolutely  wUbout 
any  legal  remedy."  1  Pom.  Eq.  sS§  21-28; 
Pom.  Mun.  Law,  103,  175,  192-307.  Since 
it  is  settled  tliat  the  plaiotlfF  is  entitled  to 
such  legal  process  for  the  ascertainment  aud 
enforcement  uf  his  riKhta  as  justice  and  con- 
venience require,  the  authorities  on  which 
the  defendant  relies  are  immaterial.  They 
are  mere  iterations  of  tlie  doctrine  that  in 
such  cases  as  this  there  is  no  remedy.  Ba- 
con, Abr.  Joint  Tenant*  (L)  ;  Benderaon  v. 


«use  tor  snob  notice  tMlns  irlven  because  both  par. 
ties  until  tbts  Is  dona  ace  equally  In  fault,  one  bav- 
Incas  mncli  resson  to  oomplala  as  the  other,  jet 
It  does  not  follow  that  In  a  prooeedlnir  for  an  equt 
table  accouDUoff  for  the  Income,  a  part  of  whloh 
ii  produced  b7  the  repairs,  the  defendaQt  may  not 
be  allowwl  for  them,  tbeie  being  a  wldediSerenoe 
between  a  right  of  aotton  at  oommon  law  to  n> 
«ovn  a  contribution  ft>r  repaln.  and  a  rhtht  to 
bave  them  reoovered  out  of  the  Income  which  ex- 
ists In  part  throusb  their  haviofr  been  made. 
Pickering  v.  Pickering  as8K)  «8  N.  H.  MS. 

Ihanaetlonof  acoouot  tbeteoant  whole  oalled 
■p(m  to  aeoount  fmr  rents  and  profits  should  be 
allowed  a  Just  proportion  of  such  exppnsee  as  are 
fxom  neoenltr  disbursed  for  the  oommon  estate. 
Aodeiaon  v,  Qreble  0881)  1  Ashm.  136b 

The  propoMlOB  that  at  oommon  law  one  tenant 
In  oommon  cannot  reoovw  against  another  for 
mere  use  and  oooupatloo  being  recognized.  It  doea 
not  follow  that  It  may  not  be  coofltdcred  In  con- 
■eoUoo  with  and  made  an  equitable  set-off  against 
•  elaliD  tor  irepalrs,  wblob  at  oommon  law  In  tne 
absence  of  agreement  are  iMt  the  subjeot  of  an  ac- 
tion between  ootenants.  Davla  v.  Chapman  (1888) 
•BVed.  Bep.tt. 

A  tenant  In  eommon  claiming  the  rents  and 
pttMm  must  share  the  burden  of  the  improvements 
made  Xij  the  oCber  ooteoant  upon  the  premises, 
and  also  tte  expenses,  labor,  and  aerrlces  of  an 
unsucoessful  experiment  relating  to  such  prop- 
erty, provided  the  same  are  Inourred  bona  fide 
and  sDOb  expendltaro  is  not  reokleeB,  wild,  or  ex- 
•  travagant^  Bnfneis  t.  Lewis  (IBSnT  Leigh,  720.80 
Am.  DecSUL 

Bo  in  cases  between  Joint  tenants,  the  one  receiv- 
ing all  the  vkAxb  Is  bouod  to  aoooant  to  the  others 
ta  Interest  for  their  respeotlTe  shares  making  de- 
duction for  the  proper  eharges  and  expenses 
whether  such  tenant  acta  express y  by  authority 
or  only  by  Implication  as  manager,  BrldgfOrd  v. 
Barbour  0888)  80  Ky.  620. 

Where  the  land  <tf  irtilob  the  tenentlsla  solepos. 
eearion  is  Inoapable  of  dlvUoQ,  he  will  be  liable  to 
the  ootenant  for  the  rent  oontribnted  by  sutb 
ootenant's  Interest  In  the  premises,  but  the  rent  re- 
oeived  exclusively  .through  improvements  will  be 
due  to  the  tenant  who  made  them.  Annely  v,  De 
Sauflsure  (1887)  S6  S.  0. 487. 

Tet  the  profits  are  not  liable  to^make  good  the 
eharge  tor  repain,  except  during  tlie  life  of  the 
coteoaoU  Oarver  v.  Miller  08061  4  Hasa.  660. 

A  tenant  In  eommon  In  possesaion  accounting  for 
each  tents  and  profits  ta  entitled  to  an  allowance 
for  taxes  or  assessments  paid  on  the  premises,  or 
for  keeping  the  same  la  ordinary  repair.  Hannan 
T.  Osbom  0884)  4  Paige.  OB,  S  L.  ed.  4601 

■qulty  requiring  that  the  Eeota  and  profits  shall 
be  regarded  as  paid  and  disoharged  pro  tantu  by . 
tne  Increased  value  whloh  may  bave  been  Imparted 
to  the  premises  by  the  ImjMrovementa,  and  the  same 
98L.R.A. 


equity  shoul<)  he  enforced  where  there  la  no  ac(i:al 
partition,  but  the  land  Is  sold  for  a  division  of  the 
proceeds  among  them.  XcOee  v.  Hall088S9  U  &, 
a  eeS;  Sutton  v.  Button  '188S)  Sd  8.  a  88. 

In  partition  proceedings  a  referenoe  will  be  made 
or  Inquiry  Into  the  value  of  the  Improrements 
made  and  by  whom  paid  for.  and  of  the  amount  of 
rents  and  ^profits  and  by  whom  received,  so  that 
In  onse  of  a  sale  proper  allowance  may  be  made. 
Hall  V.  Plddook  ilSTl)  31 N.  J.  Kq.  RIL 

Ana  the  matter  will  be  referred  to  the  master 
for  account  thereof,  and  of  the  amount  of  rents 
and  iiroflts  reodved'by  the  cotenant  In  poBsesslon. 
Doughaday  v.  CroweU  0868)  31 N.  J.  Bq.  XOL 

Where uponablU  In  partition  the  rentsand  prof- 
its are  demanded  of  a  tenant  In  poeseesioo,  wlio 
has  without  objection  made  valuable  and  perma- 
nent improvements  upon  the  estate,  It  ta  Inequita- 
ble to  refuse  him  the  value  of  such  improvements 
to  the  extent  of  the  rents,  if  In  oooupsnng  tbe  land, 
the  tenant  doea  no  more  then  he  has  a  right  to  do. 
Broyles  V.  Waddel  osm  11  Hetsk.  8S. 

Tbe  question  of  rents  and  fwoflts  ta  oorrelatlvo 
to  that  of  Improvements.  Dreoaen  v.  Walker 
iiaoO)  21  Ark.  660:  Jones  v.  Jones  (1861)  S8  Ark.  212. 

For  permanent  improvemeota allowances  will  be 
made  In  partition,  where  ttaey  constitute  an  ad- 
dition to  the  present  valuer  Ohina  v.  Hurray 
OS48M<3rett.a48. 

'  They  will  be  taken  Into  aooount  Curtta  v.  Po- 
land (1886)  66  Tex.  611. 

It  Is  the  actual  reoeipt  of  tbe  excess  whleh  cre- 
ates the  liability,  and  as  tbe  claim  ta  not  of  strict 
legal  right  if  he  ta  chained  with  an  occupation 
rent  he  should  tw  allowed  such  usual  repairs  as  a 
prudent  landlord  would  make  on  his  own  property 
or  allow  tbe  tenant  as  a  deduction  from  tbe  rent 
and  for  permanent  Improvements  as  an  offset. 
Tyner  v.  Fenner  (Vt^\  i  Lea,  480. 

The  oourt  should  deducta  proportionate  amount 
for  any  neoesaory  and  proper  Improvements  made 
by  the  ootenant  in.  poeseolon,  Hcantlln  v.  Allison 
0880  80  Kan.  87S. 

And  tbe  same  mte  applies  to  taxes  paid  by  such 
ootenant  over  btoproportioQatesbare.  Bcantlinv. 
Allison,  stQMia;  Mahoney  v.  Ifaluney  OSXZt  66  III. 
40S. 

So  in  the  case  of  one  of  several  cohelia  bavlng 
the  sole  use  of  improved  lands.  Graham  v.  Ora- 
bam  {\fS&) 6  T.  R  Hon.  &6S,  17  Am.  Deo.  lOS. 

Yet  labor  performed  In  paying  taxes,  and  not 
for  taxes  paid  cannot  be  claimed  as  a  defense  to 
an  BoMon  for  rent,  without  alleirlns  that  tbe 
money  was  furnished  In  payment  thoretrf.  Harry 
V.Harry  (18B1)  127  Ind.  01, 

Also  In  tbe  case  of  one  ootenant  Indebted  to  the 
other  on  account  of  purchase  money,  the  runts  and 
profits  may  be  applied  In  payment  of  the  debt. 
Tolentlne  v.  Johnson  (1833)  1  HiU,  Bq.  48; 

And  an  oocupant  of  lands  boMing  bona  fide 
under  the  belief  that  be  ta  tlie  sole  owner  being 
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Eaton,  17  Q.  B.  701.  71&  The  defeDse  is  & 
mmedial  defect  that  has  ceued  to  exist  in 
this  state.  There  is  "extreme  difficulty  in 
dlBtlngulBhiuK  between  pHociples  of  sub- 
■taDtive  law  and  rules  relating  ooly  topro- 
cedure,  ia  the  older  hooka"  Holmes,  Com- 
mon ijtw,  190,  noU.  The  Inns  of  chancery 
"  were  deslf^aed  as  places  for  elemeotarj  stud- 
ies,'* where  students  *  learned  the  nature  of 
original  and  Judicial  writs,  which  were  then 
considered  as  the  first  principles  of  the  law." 
4  Reeve.  English  Law,  120.  When  remedies 
were  considered  flrsl  principles,  and  the  de- 
velopment of  subsunttve  law  was  largely 
determined  by  the  operation  of  modes  of  pro- 
cedure (8  Quarterly  Law  Ber.  166).  then 


•ntltlea  to  the  nine  neoesBarr  ImprovemeDts 
made  tts  him  tbereoo  In  case  of  eviotioa.  liable 
for  the  renta  and  profits  from  the  time  be  has  no- 
tloeofan  RdTeiseclalm.  Whitiedte  Watt  (180i) 
Boeed  (Ky.)  8B&,  S  Am.  Dec  721. 

If  In  psrtUlon  proaeedlnssan  equal  dlTfBloo  can- 
not he  made  without  alloltlDir  Improvements,  the 
part7  taking  the  Improrementsmust  par  fortbem 
but  should  have  an  aJlowaaoe  (or  reula.  Bespasi 
V.  Brcokonrid^e  (1810)  Z  A.  K.  Uareh.  581. 

So  In  an  account  of  Issues  and  profits  between 
ootenantaln  mining  operations,  aecessary  improve- 
ments mar  be  allowed.  Qraham  v.  Fierce  (1668)  U 
Orstt.  28, 100  Am.  Doo.  CfiS. 

Tflt  the  oompensatlon  for  Improremeots  must 
not  exceed  the  amount  of  rents  cbamed  asatnst 
the  cotenant.  Ormond  v.  Martin  (UU)  B7  Ala.  688; 
Horton  v.  Sledge  aS5S>  SO  Ala.  478. 

If  the  ezpeneee  exceed  the  rents  the  equities  of 
the  statute  would  require  tbat  the  defeodHQcre- 
oover  the  balaooe.  Fowler  v.  Fowler  (1882>  GO 

CoDu.  sse. 

Where,  however,  thej  are  oot  charged  with  the 
use  and  oooupatlon  of  the  premises  no  allowance 
will  be  msde  for  Improvements,  or  for  money  ex- 
pended In  necessary  repairs,  insurance,  and  laxes> 
Ford  V.  Knapp  <U81}  81  Hun,  £22. 

So  a  cotenant  dalimuK  compensation  for  bis 
■ervices  and  being  allowed  tberefor  Is  Justly 
chargeable  with  the  Income  and  profits  of  the  prop- 
erty, tx>tb  wbeQ.he  used  and  operated  It  btmself, 
and  when  he  rented  It  to  othen.  Sean  v.  Xnnson 
(1887)  28  Iowa,  880. 

Where  the  defendant  was  charged  with  the  rent 
for  the  portion  of  the  estate  occupied  by  her,  be- 
ing leas  than  her  share  as  a  cotenant  with  tbe 
plaintiff,  and  It  was  shown  that  defendant  had 
received  the  enthe  rents  and  profits  of  the  estate 
the  auditor  having  sscertamed  the  gross  rents  and 
profits  dedootlng  sums  properly  allowable  for 
taxes.  Insuranoe,  and  repairs  allowing  one  sfxteentb 
of  the  sum  remaining  to  tbe  plaintiff,  it  was  held 
there  was  nothing  on  tbe  face  of  bis  rep4»rt  to  lodl- 
cste  unfairness,  or  tbat  the  amount  reported  was 
greater  than  wbat  tbe  plaintiff  was  entitled  to. 
White  T.  Bddy  (189&)  ( R.  I.)  81  AU.  Bep.  823. 

Bat  In  taking  an  account  of  rents  and  profits  in 
partition  proceedings,  the  estimate  should  not  be 
tmsed  upon  Improvementa  made  hj  parUea  In  pos- 
session under  a  former  division  of  tbe  estate. 
Cblnn  V.  Uurray  (WSi  iOratt,  818. 

As  between  tenants  m  common  where  one  has 
held  out  the  other  Ignorantly  believing  blmselfsole 
owner,  and  pending  snob  ozoluslon  has  made  per- 
maneot  Improvements,  the  ootenant,  unlem  be  re- 
sorts to  equity  blmseir.oaunot  be  compelled  to  con- 
tribute anything  tor  the  oueis  or  value  of  the 
Improvements  beyond  such  portion  of  the  rents  as 
may  be  obarsnMe  to  the  party  ereotu«  ttasm. 
Basemore  v.  Davis  (ISb  55  Qa.  BOC 
28  L.  &  A. 
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were  DO  such  understanding  and  obeervance 
cA  the  distinction  between  remedy  and  right 
as  are  indispensable  at  the  present  time  in 
this  state.  The  ideas  of  the  Middle  Ages  oa 
the  subject  were  full  of  confusion  and  error. 
The  extent  to  which  they  have  survived  in 
other  jurisdictioas  is  an  irrelevant  inquiry. 
Under  the  law  of  remedy  now  in  force  hen, 
rights  can  no  longer  be  confounded  with  the 
inadequate  relief  afforded  by  Eogllsh  formf 
of  action.  "Previous  to  the  Statute  of  Anne, 
.  .  .  no  action  lay  by  a  tenant  In  common 
against  his  companion  for  the  profits  of  the 
property  owned  id  common.   A  remedy  was 

Siven  in  that  act  by  an  action  of  account.' 
onM  T.  Barradm,  B  Han.  640,  meU,    "  Om 


In  oompntltig  Improvements  In  partition  pro. 
oeedings  t>etween  ootenaots,  tbe  cotenant  against 
wbom  the  improvements  are  charged  Bbould  only 
be  rharged  with  his  proportion  of  the  amooot, 
which  at  the  time  of  partltioo  such  Improvements 
add  to  the  promises,  deductlog  a  just  sum  for  oas 
andocoupetlonof hlasharebylilaootenaoL  Oootsr 
r.  Deorbom  (1888)  115  Ul.  MM. 

The  act  of  acotenant  taking  exclusive  poeseaslon. 
rebuilding  the  woodshed  and  renting  It  to  a  tenant, 
is  equivalent  to  an  exclusion  of  bis  ootenant,  and 
he  is  therefore  accountable  for  rent,  deducting 
neceeeary  repairs  and  taxes.  Davidson  v.  Tbomp- 
■on  risn)  n  N.  J.  Bq.  8S. 

A  tenant  In  common  who  claimed  the  entire  fe^ 
renting  the  premises  to  his  own  name,  has  been  dl^ 
allowed  the  oommlasion  for  services  rendered 
him  although  the  parties  against  whom  suob  charge 
was  sought  to  be  enforced  subsequently  establisbed 
tbeir  rfghu  as  tenants  in  oommon  with  sucdi  plaln- 
Uff.  Hattersley  v.  Biesett  <18H>  62  H.  J.  Eq.  flSSL 

It  will  be  presumed  that  a  widow  In  tbe  posses 
stoo  of  the  premises  as  tenant  In  dower  pays  the 
mortgage  of  the  premises  from  the  rents  and  profits 
received  therefrom.  Knolls  v.  Barnhart(18Z7)  71  N. 

Y.m. 

In  Nelson  v.  Leake  OBSKt  IS  Hiss.  190,  suit  wss 
broughtto  recover  the  value  and  profits  of  laud 
which  tbe  parties  were  joint  owners,  the  defendant 
having  received  the  profits  and  refused  to  pay 
plaintiff  anything  on  account  of  the  same  the  bill 
praying  a  division  of  the  property  and  an  acooont 
of  tbe  profits.  The  court  held  that  an  aooouni 
should  be  decreed  Inoludlng  tbe  value  of  the  pei^ 
maoent  Improvements  put  by  the  defendants  upon 
the  portion  of  the  property  not  sold,  for  which  thm 
oomplainaot  should  aooount  to  tbe  defSndaotto 
proportion  to  his  Interest. 

In  Plolreriag  v.  Pickering  (I88B)  68  N.  H.  488,  a  hO) 
was  filed  for  an  aooonnt  of  the  rente  and  Income  of 
lands  and  buildings  owned  by  the  parties  as  traanti 
In  common,  of  which  defendant  had  been  in  pos- 
session and  receipt  of  the  tnoome  and  had  expended 
eonsldenible  moneys  In  neoeenry  repairs,  nas- 
terlally  IncreuslDg  tbe  valoeof  the  i»opertyand 
the  Income.  The  plaintiff  having  bad  no  notice  of 
tbe  repairs  and  not  being  requl{«d  to  Join  In  msb- 
log  them,  It  was  held  that  an  allowanoe  might  bs 
made  to  defendant  for  such  repalis  tha  ^opsnr 
having  been  benefited  thereby. 

Where  tbe  land  orlglnall}-  in  possession  of  tei^ 
ants  was  impoveriabed,  the  fences  dilapidated,  and 
Oie  buildings  permitted  to  deoay,  whM  taken 
possesion  of  by  one  ot  several  eotenanta,  and 
Improved  by  him,  he  exerdslog  f  nU  ecmtrol  of  the 
whole  declaring  that  he  would  hold  pcseosslon  un- 
til the  difficulties  between  himself  and  his  ootensnl 
were  settled,  it  was  held  he  was  liable  to  aoooont 
for  the  rents  and  pvoBIa  from  the  time  he  wtsfsd 
Into  possession  wUh  an  jdknnuoe  for  aeamooa* 
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taunt  of  real  estate  may  recover,*  In  an  ac- 
tion of  assumpBit  "against  another,  for  his 
■hare  of  any  ti-ees,  fixtures,  or  other  part  of 
the  estate  destroyed,  severed,  or  carried  aw^ 
by  such  other."  Gen.  Laws,  chap.  320,  %  8. 
**Thls  statute  .  .  .  slves,  not  a  new 
right,  but  a  new  remedy.**^  Oleott  t.  Thomp- 
mn,  59  N.  H.  154,  155.  47  Am.  Rep.  164. 
The  Act  of  Anne  is  of  the  same  kind.  Such 
legislation,  like  ISEdw.  I.,  chap.  22,  giving 
one  tenant  lo  common  an  action  of  waste 
against  another  (8B1.  Com.  227),  is  a  partial 
enactment  of  our  common  law,  which  pro- 
rides  the  best  Inventible  procedure.  The 
rule  ualnst  tlie  retrospectlva  operation  of 
law  allows  the  inlroducUon  teDwdiea 


■pant  by  btm  In  Improvements,  wtth  the  exception 
of  the  repair  of  fenoee.  Cooper  v.  Cooper  (1868J  9 
N.J.  Eg.  681 

In  a  case  where  the  plaintiff  sought  tbe  share  of 
tbe  proflts  made  by  tbe  defeadaot  br  the  use  of  the 
premlKfl  Id  the  working  of  a  mine  thereon,  the  de- 
fendants dividing  the  capital,  doing  the  work  sod 
fumtohtng  theskQI,  the  plalntlffkeoptng  aloof  and 
free  trom  risk,  it  was  hdd  be  was  onlr  entitled  to 
obtlm  hlB  Just  share  of  tbe  net  gains  whioh  repre- 
sented tlwsurphia  after  deducting  everytbtnjr  that 
went  Into  the  coet  of  production  for  market  and 
■elUng  It;  and  no  profits  being  shown  the  plaintiff 
was  without  deoree.  BdeaU  v.  Merrill  OBSSj  87  N.J. 

Bq.ui. 

The  faot  that  one  cotenant  oocuptes  lem  than  hla 
■bare,  making  Improvements  and  entering  Into 
bualDeaB  thereon  Is  a  suffldent  consideration  for  a 
release  of  claim  to  profits  from  the  storage  of  goods 
upon  tbe  premises.  Nell  v.  GQiacketford  (1876)  IS 

Where  one  tenant  In  common  leased  bis  inter- 
est to  a  third  party,  and  at  tbe  time  tbe  other  co- 
tenant  was  Id  possession,  claiming  lo  fats  own  right 
by  virtue  of  a  tax  sale,  it  was  held  that  the  pur- 
ebase  by  the  latter  ootenant  was  in  the  nature  of  a 
trust  for  tbe  benefit  of  bis  ootenant  and  bis  gran- 
tee, and  tbat  be  must  convey  tbe  legal  title  after 
satMaetloa  of  all  clalma  for  taxes  and  for  the  pur- 
^laso  money  paid  outand  forezpendltureeandlm- 
provements  and  for  eervloes  rendered  as  agent 
dedncUng  lUI  moneys  reoeired  by  him  from  tbe 
letting  of  tbe  premMa  Bakw  t.  Whltlag(]88B>S 
Sumo.  475, 48S. 

But  In  Walter  V.  Greenwood  (iSISS)  9  Hlnn.  ST. 
a  tenant  In  oommon  broughtactloo  under  the  pro- 
visions of  tbe  Minnesota  statute,  to  recover  an  un- 
paid balaooe  of  ber  proportion  of  rents  received 
tte  defendant  claiming  a  certain  amount  paid  by 
him  for  Improvements.  The  court  held  such  Im- 
provemente,  were  not  recoverable  either  In  an 
aottoD  broujrbtby  him  for  that  purpose,  or  by  way 
of  sct-ott  hi  an  action  teoogtat  against  bim  by  Us 
ootenant. 

8c  where  tbe  husband  of  a  tenant  in  oommon 
■greed  with  tbe  other  ootenant.  with  the  concur- 
rence of  bis  wife,  for  the  erection  of  a  building  up- 
on  the  premises,  the  ootenant  to  adranoo  the  money 
necessary  therefor,  tbe  wile's  share  of  the  prop- 
erty to  be  mortmged  to  such  ootenant  to  secure 
ber  portloa  of  tbe  advanoea,  t^e  wife  dying  before 
the  mortgage  was  executed,  the  cotenant  seeking 
by  bUllo  equl^to  enforces  lien  upon  the  share  of 
the  Infant  child  for  which  the  father  was  sp- 
pointed  guardian  and  to  have  tbe  mortgage  exe- 
entedbysuobamardlanfortbe  purpose  of  secur- 
ing soeb  proportion  of  the  advanoea.  tbe  court 
held  that  Inasmucb  ss  the  agreement  was  not  bind- 
ing upon  tbe  wife  owing  to  her  coverture,  that  no 
lien  was  created,  and  diat  even  If  a  Ilea  existed  it 
oould  not  be  enf  oroed  against  snob  In&nt  until 
S8  L.  R.  A. 


where  none  existed  before,  and  their  equita- 
ble application  to  existing  causes  of  action. 
Cooley,  Const.  Llm.  847,  436,  442,  454,  477, 
478 ;  1  Hare,  Const.  L.  421 ;  Botton.,  0.  <£  M. 
Baiiroad  v.  StoU,  82  N.  H.  215,  225,  226; 
Kent  T.  G<rw,  58  K.  H.  570.  S78.  579 ;  Walker 
T.  WaSk*r,  nt  N.  H.  S21,  66  Am.  Rep.  614 ; 
Wvrtg  V.  Bbagland,  114  U.  S.  606,  29  L.  ed. 
229 ;  Foster  v.  Bsiex  Bank.  16  Mass.  245,  268, 
278,  8  Am.  Dec.  185;  BaugJier  v.  Hielion,  » 
Gill,  299.  809,  52  Am.  Dec.  694 ;  SaUeriM  v. 
MattketD9<m,  16  Serg.  A  R.  169,  179;  Id.  27 
U.  8.  2  Pet.  880.  7L.  ed.  458;  H&pe  v.  John- 
ton,  2  Terx.  128,  125 ;  BoWm  v.  John*,  5  Fa 
145.  149,  47  Am.  Dea  404 ;  PitUburgk  A  If. 
A.  Tump.  Bend  Oa.  v.  Oom.  8  Watts,  488, 


after  his  majority,  and  that  therefore  the  plalntHf 
must  look  to  tbe  rents  for  contribution  and  indem- 
nity, the  Infantnot  being  bound  to  oootribute  un- 
til heclalmedhls^areof  the  rents  although  before 
the  pla  intlff  might  be  fully  Indemolfled  tbe  dtdend- 
ant  might  arrlveatfuU  age.  Oollln  t. Heath OMW 
eMet.76. 

The  claim  for  hnprovemeota  la  alsult  brought  by 
one  ootenant  against  anottier  for  an  account  of  tiie- 
rents  received,  was  held  not  to  be  a  ease  for  better^ 
moots  under  the  South  OaroUna  act.  HoOee  v. 
HaU  (1888}  28  S.  a  063. 

If  a  tenant  In  ponesslon  ImnroTed  the  property 
by  building,  it  Is  sufficient  that  the  ootenant  take 
his  share  of  the  land  increased  In  value  by  the  Im- 
provements without  charging  the  tenant  at  whoae 
expense  they  were  constructed  with  rent  for  the 
time  they  were  used  by  him.  Annely  v.  Do  Saua- 
eute  (18U7)  26  8.  a  W;  Thompson  v.  Boetlok  UMO} 
UoMull.  Bq.  Ti, 

As  between  ooteoants  tbe  oooupylng  tenant  Is 
liable  I  or  thereat  of  so  much  of  the  premises  as  was 
capable  of  prodactog  rent  at  tbe  time  be  took  pos- 
session, but  not  liable  for  what  it  was  capable  of 
producing  by  hla  labor,  and  If  he  makes  Improve- 
ments he  la  not  entitled  to  raise  a  charge  for  them. 
Annely  v.  De  Sauasure,  wpro;  Hancock  v.  Day 
(IUO»  UcMuIl.  Bq.  78,  as  Am.  Doc.  288. 

The  atwve  rule,  however,  apphes  only  in  oases 
where  the  improring  tenant  was  not  entitled  to 
oompeneation  Individually  for  his  improvements, 
as  be  could  not  charge  for  the  Improvements,  It 
waa  equitable  that  he  should  not  be  charged  rent 
for  those  Improvements. 

Id  Guodeoow  v.  Bwer  (1860)  16  Oal.  461,  78  Am. 
Dee.  540,  it  was  beld  that  an  accounting  for  the 
rents  received  by  one  tenant  In  common  from  ten- 
ants ofthe  premises  and  not  for  the  proflts  made 
by  such  ootenanta  for  labor  and  expenditure  whlio 
personally  not  in  exclusive  possession,  wsspermls- 
slbfe  In  equity  as  an  Incident  of  a  partltloo,  such 
tenant  belog  entitled  to  deduct  taxes  paid  aod  ex- 
penses incurred  in  making  Decef«ary  re  palm  aoA 
additions  for  the  premises  during  the  period  for 
which  the  rents  were  collected,  and  also  to  deduct 
for  hla  own  Individual  property  used  Jn  order  to 
let  the  premises  themselves. 

As  to  deduotiODS  for  Improvements  In  an  action 
for  mpsne  i»oflts,  see  Jackson  t.  Loom  is  0826)  t 
Oow.  168,  IS  Am.  Doo.  M7,  and  Hoes  r.  Shear  (186U  S5- 
Gal.  38,  as  Am.  Dea  H.  injtxt,  bead  XX. 

XIX.  Jtfiesns  pnQUa 

At  common  law  trespess  was  not  recognized  as  a 
remedy  between  tenants  In  common,  except  when 
mesne  proflts  weresougbt  to  be  recovered  there 
bad  been  an  actual  ouster  from  and  destruction  of 
ttie  property.  Bush  v.  Qamble  (UtnO  U7  7a.  4L 

If  one  tenant  In  common  ooonplea  tbe  whole 
estate  olalming  tt  ■■  his  own.  It  Isan  ouster  of  U* 
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48S.  "In  .  .  .  early  times  the cbtef  ju- 
dicial employment  of  the  chnncellor  must 
have  been  iu  devising  new  writs,  directed  to 
the  courts  of  commi>u  law,  to  give  remedy  Id 
cases  where  Done  was  before  administered." 
Z  Bl,  Com.  60.  The  use  of  wrlu  loTeoted 
for  such  cases  was  not  an  iDfringement  of 
vested  riirhts,  but  an  enforccmeDt  of  them. 
"We  are  not  intrusted  with  the  power  of  In- 
fringing substantive  rights  by  withholding 
the  uece»3Bry  incident  and  appurtenant  right 
of  complete  remedy.  The  common- law  duty 
of  Inventing  necessary  forma  of  action,  pleiid- 
ing,  trial,  judgment,  and  Inttlal,  intermedi- 
ate, and  Qnal  process,  is  as  imperative  now  as 
it  was  during  the  ages  in  which  its  perform- 


cotenantwho  muat  first  esUbliafa  hlsriRht  at  law 
»Dd  recover  bis  mesne  proflis.  u  one  teaaat  Is 
bound  to  account  to  another  only  as  hts  battill  ap- 
pointed by  contract,  ezpress  or  Implied.  Izard  V. 
Bodtne  (1867)  11  N.J.  Eq.  403.  e9Am.  Dec.  68(1. 

If  there  be  exclusion  or  ouster  of  the  otber  co- 
tenantB  from  the  premises  or  Ibe  lille  be  denied, 
tbe  tenant  lOKy  maintain  ejectment  to  recover  pos- 
«(<flsiCBi  and  brinit  action  to  tvoovcr  mesne  profits. 
Zapp  V.  Miller  {1888)  109  N.  T.  61;  Norrls  v.  Gould 
(ISiHilSW.  N.  aiBT. 

Either  in  tbat  or  an  independent  suit.  Cbilds  v, 
Kansas  Oitr,  St.  J.  ft  a  B.  B.  Oo.  (ISSB)  117  Mo.  411 

A  tenant  in  common  can  maintain  ejectment 
sfTBlnst  acotenant  In  possession  disputing  fats  right. 
Mable  v.  Wbittaker  (1603)  10  Wash.  «S6. 

And  m  sucb  an  action  evidence  is  admissible  of 
the  rents  and  profits  received  and  damaiies  sus- 
tained by  reason  olsuob  ejectment,  under  section 
D8i  of  the  Code  of  Civil  Procedure  considered  with 
seotion  124  of  the  same.  Ibid. 

And  such  a  tenant  havtoa  brougbt  partition  pro- 
ceedings, Is  entitled  to  maintain  an  action  In  tbe 
nature  of  trespass  formerne  profits  and  to  recover 
tbe  value  of  the  ust)  and  occupation  at  least  Oooli 
V.  Webb  (1875)  21  Minn.  428. 

There  must,  however,  be  an  actual  ouster  in 
order  to  entitle  a  tenant  in  common  to  maintain 
trespoTO  for  mesne  profits.  Porter  v.  Hooper  (1888) 
18  Me.  25,  29  Am.  Dec.  480;  Booth  v.  Adams  (18391 11 
Vt.  166,  34  Am.  Dec  esa 

Tbe  obtaining  of  title  to  the  whole  property  beld 
in  common,  by  virtus  of  fraod  and  undue  Influeooe 
praotloed  on  the  tenant  In  common  who  thereupon 
leaves  tbe  premises.  Is  sn  ouster-of  such  cotenant 
and  wlU  entitle  lilm  to  bring  ejectment  and  to  call 
for  an  account  of  rents  and  profits,  and  also  to  re- 
mvermesne profits.  Zappv.Hlller(I888)10eH.T.61. 

And  where  then  has  been  a  recovery  fn  eject- 
ment by  one  tenant  in  common,  ouster  la  estab- 
lished there  being  record  evidence  of  the  thct, 
•nd  such  tenant  may  tberufore  maintain  trespass 
for  bis  share  of  the  rents  and  profits.  Noma  v. 
Oould  (ISSU 16  W.  N.  a  I8T:  Crltchfleld  v.  Hnmben 
flSGll  39  Pa.  427,  80  Am.  Dec  633;  Lane  v.  Harrold 
0873)  72  Pa.  267. 

Tbe  disseisor  is  a  wrongdoer  against  whom  a 
writ  of  entry  or  tiespaas  for  mesne  profits  In  proper 
cases  wUl  Uew  Uiobardson  v.  Hlohardson  (ISSlj  7x 
Mc.40a. 

Yet  tbe  disseisee  does  not  have  the  freehold  or 
poescselon  on  wblob  be  muat  rely  In  order  to  prove 
•  promise  tofHtyrent  to  bim,  a  desseiaor  being  a 
trespasser  and  not  a  tenant;  tbe  tort  cannot  be 
waived  for  the  purpose  of  tryiag  the  dtle  to  landln 
an  action  of  assumpsit.  Ibid. 

There  Is  no  reason  wby  a  party  who  has  beec- 
ousted  by  his  ootenantsbnuld  not  recover  the  dam- 
ages resulting  from  suota  <  uiiet  as  well  as  when 
ouflier  by  an  entire  strangsr  tottie  land,  the  injur  j 
lofl.uied  being  no  leas  because  done  by  a  ootenant, 
3S  r..  Tl.  \ 
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«nce  produced  all  ttie  common-Uw  prooedais 
that  is  obsolete,  and  all  that  is  now  in  use. 
The  precedent  to  be  followed  Is  the  perfwrn- 
ance  of  this  duty,  and  not  a  Tiolatton  of  iL  * 
Bocd^  T.  Wattoi,  64  N.  H.  10S.  178;  MtitaiJ 
V.  aHmore,  69  N.  H.  417,  484.  47  Am.  Uep. 
217  ;  Walker  y.  Waikm',  68  N.  H.  8M,  M. 
56  Am.  Rep.  614. 

"  Popham,  Oh.  J.,  said  that  evBTT  BCt  done 
by  one  joint  tenant  In  benefit  of  himself  and 
his  companion  Is  good ;  as  payment  of  rent, 
etc.,  to  tbe  lord  by  one  doth  discbarge  tbe 
other ;  bat  one  joint  tenant  cannot  prejudice 
his  companion  as  to  any  matter  of  Inb^itanes 
or  fieehold,  but  as  to  the  pn^ta  of  the  fiee- 
hold  the  one  may  prejudioe  the  ottier;  for 


snd  the  right  to  reoorery  of  mesne  prollta  follow, 
ing  in  all  cases  upon  a  recovery  in  eJeoCmeot.  Chr- 
penUw  V.  MltobeU  0805)  29  OaL  SSa 

After  recovery  In  ejeotmmt,  tbe  gemral  rate  la 
that  tbeplalnilff  may  recover  mesne  profits  against 
the  defendant  for  such  length  of  time  as  he  can 
prove  him  to  have  been  in  poaseasloa  U  be  goes 
beyond  tiie  time  let  In  the  demlaet  the  defendant 
may  controvert  hia  title  or  may  plead  tbe  atatnte 
of  limitations  If  the  pUntiff  attempts  to  go  fanofc 
of  slxyean.  Hare r. Vary (1800) STeatea. lib S An. 
Dee.  868. 

An  aotioaaf  eteotment  Is  a  natoral  mnedy  for  a 
ootenant  to  reoover  poasesBloa,  and  tn  tbat  ease,  or 

subsequently  In  an  aoUon  of  trespass  be  mar  re- 
cover for  mesne  profits.  Bennett  v.  BuUook  (I8B0) 
86  Pa.  8Bft:  Carpenter  v.  Hitcb^  si«ira,*  I^ngwD- 
dyck  V.  Burfanns  (ISU)  U  Jotana.  Mb  Gamp  t.  Hom- 
esley  (1B60)  83  K-  C.  f3Xt  Harev.  Fary,  mifra;  Cham- 
bers V.  Cbambeis  (1824)10  N.  a  888. 14  Am.  Dec  585; 
Critchfleld  v.  Humbert,  tupra;  Goodtltle  v.  Tombs 
(ITTOj  8  WUs.  120;  Hurray  v.  HaU  (Utt»  T C.  BL  4M.  U 
I..J.aP.161.18Jur.iaL 

Even  though  tbe  pWntUC  before  the  ooster  ted 
entered  Into  an  executory  agreement  toe  the  sale 
of  the  premises,  and  bis  vendee  was  in  possession 
at  the  time  of  tbe  onster,  Lehuid  v.  Toosey  |UM) 

SHili,  ass. 

But  the  only  damages  wblcfa  aooh  plaintiff  Is  en- 

titled  to  reooverare  such  as  grow  out  of.  and  are 
incident  to,  tbe  ouster  upon  which  tiis  noovecr 
rests,  carpenter  v.  Hitobell,  tiqira. 

A  proper  mesanre  of  damages  in  an  aotl<m  for 
mesne  profits  la  oompeneatloo:  and  the  value  o( 
permanent  Improvements  will  be  allowed.  Mani- 
Bon  v.  Robinson  (1866)  81  Pa.  466. 

Bents  and  profits,  aocmlng  while  tbe  land  has 
been  held  adversely,  received  by  a  Joint  owner,  are 
recoverable  as  mesne  profits  in  an  ajectment  snit 
for  recovery  of  poawnston  at  the  undivided  aliara 
of  the  plaintUt.  BortiaDS  T.  Bortians  (UCD  S  Bsitk 
Cb.89eL6L.ed.aoa 

Bnt  a  ootenant  can  only  recover  mesDe  profits 
accrued  within  six  years  prior  to  tbe  bringing  of 
action,  the  statute  of  limitations  applying  after 
Judgment  in  ejectment  to  all  rents,  et&.  aocralng 
previously.  BUI  v.  Meyers  (1883j  46  Pa.  14. 

Vie  New  York  statute  aboliefalng  the  action  for 
mesne  profits  and  subsUtuting  a  suggestion  upon 
the  record,  applies  only  to  mesne  profits  strtotlj. 
the  right  to  whioh  results  from  the  reooverr 
In  ejectment,  tbe  original  entry  being  aUll  the 
subject  of  an  action  of  trespass,  and  so  are  mesne 
profits  where  the  plaintiff  obtains  poasessitm  with- 
out suit  or  without  prosecuting  tbe  soft  to  judg- 
meot.  Leiand  v.  Touasey.  supra. 

And  the  record  of  the  plalntUTs  reeovery  to  ejeot* 
ment  Is  not  conclusive  evidence  of  Us  title  as 
afnitnststrangera  to  tbe  record,  but  only  as  agahMt 
parties  and  lulvies  In  an  aettonlbr  mesne  piolia 
IMd, 
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■tteratoa  prlTltjr  «id  trust  between  two  joint;  In  Joining  hlmtelf  with  ■  penon  cspftbia  of 
tenuta,  ud  tberefore  It  one  takes  ali  the  a  meach  f>f  tnist  la  the  reason  whr  no  writ 
profits  of  the  laml.  or  the  whole  rent,  etc.,  .  for  such  a  case  was  found  in  the  oflAce  of  pre- 
the  other  hath  no  remedy ;  for  it  was  his  folly  cedents.  It  does  not  suspend  the  duty  of  In- 
to join  himself  in  estate  with  such  a  person  |  venting  and  using  the  remedial  prouesa  that 
«8  would  breaic  the  trust  [Tooker'a  Cau,  2 ,  justice  requires.  The  privity  and  trust  of 
€!oke,  06,  681,  to  remedy  which  an  action  of  i  couiiaoo  uwoersliip  may  lie  created  by  the  law 
account  Is  glTen  by  Statute  of  4  Anne,chap.  |  of  descent,  and  by  wills  as  well  as  by  con- 
16,  although  the  defendant  was  not  actually  j  tracts.  In  neither  case  does  the  law  regard 
tMlliff."  Baiiou  T.  IlaU,  47  N.  B.  847,  Zm,  \  Its  creation  as  an  act  of  folly.  Wbeiher  tlie 
aZ  Am.  Dec.  48S,  Popham  seems  to  have  j  property  Is  real  or  personal,  and  whether  the 
thouKlit  that  the  privity  and  trust  between ,  trust  inliereot  in  the  undivided  iuterests  of 
two  owners  in  common  is  a  reason  why  there  ,  common  owners  arises  from  the  law,  or  from 
should  he  "no  remedy"  when  one  of  tbem  a  will  or  cootract,  neither  of  the  owners  can 
takes  all  the  profits,  or  the  whole  rent,  and  ,  "break  the  trust"  with  impunity.  An  ex- 
refuses  to  account.    If  the  folly  of  the  other  ceptiooal  lack  of  remedy  in  this  class  of 


The  New  YixA  statute  not  apirfjring  where  the 
ol&lm  tor  mesne  profiu  Is  not  soleir  aitalnsC  the 
peraoo  who  was  detendaDt  Id  the  eleotment,  but  as 
wataMbim  and  others  Jointly.  Ibid. 

In  JaekBoa  v.  Loomla  ilWI  4  Oow.  UB.  IS  Am. 
Dea  847.  an  action  for  mesae  profits,  the  defendant 
was  allowed  for  Imfvovements  made  bj  blm  wblle 
Id  possession  under  a  tKna  flde  purchase. 

Tbevalne  of  improvements  constitutes  acoun- 
terelalm  or  set-off,  and  tn  order  to  make  ttTaloa- 
t)le  as  a  defense  In  an  action  of  ejeotment  and  olalm 
-t>T  mesne  profits.  It  must  be  pleaded^  now  matter. 
Hobs  v.  Shear  (1884)  StlCtal.8tt.8S  Am.  Dec  H. 

And  must  tw  saserted  br  proper  averments  lo  the 
aaawM',  or  the  delendant  wlli  be  prsolnded  from 
doiosBoattbetrlal.  Aid. 

In  the  case  of  one  Joint  tenant  ortemint  In  oom- 
moD  recoverlns  poeeeaslon  against  their  partners 
-on  an  actual  ouster,  tbe  defendants  In  such  Inetan* 
«es  b(dd  undivided  Interest  and  cannot  be  ocm- 
pelled  to  relftiquiBb  entite  posseastOD,  and  there* 
fore  where  one  tenant  In  common  recovers  In  eject- 
ment they  sze  restricted  to  a  reasonabln  time  after 
Judsment  tn  their  claim  tat  mesne  profits.  Hare 
w.  Fnrr  (UOOfSTeates.  18.S  Am.  Deo.ani 

Under  tbelUmlssippi  Code  UBO.  H  tms,  a  ten- 
ant In  oommoo  wbo  has  t>eeo  ousted  by  bis  coten- 
ant  mar  mslotalo  ejectment  against  blm  and  re- 
cover rents  sod  profits  la  tbe  same  action.  Cl^ 
T.  neld  (1880  lift  U.  S.  MO; »  L.  ed.  8ffi. 

Tbe  law  Is  well  settled  in  Peoosylvanla  that  one 
-tenant  In  oonunon  cannot  toalntaln  treepam  for 
mesne  profiu  aRSlast  his  cotenant  without  proof 
«f  an  actual  ouecer,  or  acts  omonntlDii  to  It,  and 
-that  tie  cannot  {maintain  aaiumpatt  for  mere  use 
and  ocoupatlon  except  on  an  express  promise  of 
his  ootenant,  and  that  neither  trespaa  nor  assnmp- 
-alt  wlli  Ue  fOT  a  mere  permtalTe  occupation. 
KmrrtS  T.  Gould  (MM)  U  W.  N.  a  187. 

ne  seneralmleas  laid  down  in  the  ease.  Baas- 
more  T.  Davis  (18)9)  6S  Oa.  60k  ants,  head  XYTII., 
applies  to  tbe  question  of  adjustment  between  im- 
provements and  mesne  profits,  under  seotkms  8900 
and  8wa  of  the  GeorfiiB  Code. 


XZ.  lAs  a/ppUeaOon  of  th*  statute  of  Ifmltotlcmi. 

A  tenant  In  common  in  posaessfon  ot  the  prem- 
■ises  Is  deemed  In  law  to  have  \fg  express  oootract 
aaaumed  to  receive  for  his  oompanioaa  tbeirshares 
of  the  proceeds  from  time  to  time  as  they  frrow 
due.  and  so  lonfras  be  oontlnuestodoso  bis  agency 
lasTssnd  there  can  be  no  adverse  relations  between 
tbea  which  will  (rive  rise  to  cause  of  action  and 
consequently  tbe  statute  of  bmitationa  is  not  al- 
lowed to  prevail  as  a  defenss  lo  that  case,  Jnlty  v. 
Bryan  (isat)  86  N.O.40r. 

lite  statute  of  Umltatlooa  oannot  be  pleaded  un- 
«l  three  years  after  parUtfoo.  Wacstafl  v.  Smftta 
418B»lTN.a»L 
:fl8L.  R  A. 


And  a  bill  In  equity  being-  a  mere  substitute  for 
an  action  of  account,  whatever  time  would  be  a 
bar  ac  law  will  bar  the  account  In  equity.  Wajr- 
atatt  V.  Smith  (1846)  88  N.  a  1. 

Bo  kmffasthetehitlon,  or  privity,  or  eonnection 
continues  to  exist  between  tenants  in  common,  the 
statute  of  limitations  does  not  oommonce  to  ruo, 
and  during  such  period  there  is  nothing  adverse, 
no  wltbboldins  by  tbe  one  lo  tbe  prejudice  of  tbe 
other.  Wa«8i8ffv.8mItA(188»l7H.a8Bt. 

Tbe  rtatute  does  not  oommence  runoinr  In  the 
case  of  tenants  In  common  till  the  relations  are  de- 
termined by  pnrtltloo.  or  there  Is  a  demand  to  be 
let  into  possession  and  an  actual  ouster,  or  a  de- 
mand for  an  acooont  and  a  denial  of  tbe  right 
Northeott  v.  Casper  astSi  41  H.  a  aOK 

It  runs  from  the  time  a  tenant  in  common  denies 
the  rigbt  of  his  cotenant,  and  such  denial  may  be 
shown  by  a  refusal  to  pay  or  account  on  demand, 
or  of  an  ouster.  Almy  v.  Daniels  (UBT)  1ft  R.  1. 818. 

Although  a  tenant  In  common  Is  balltff  of  his 
cotenant.  yet  If  he  denies  the  rlirbt  of  the  cotenant 
and  holds  adversely  to  him,  the  confidential  ra- 
tion ceases  and  thestatute  begins  to  run.  IMd. 

Where  the  ouster  consisted  In  tbe  exduslve  ap- 
propriation of  a  portion  of  tbe  land  to  tbe  defend- 
ant's building,  the  statute  began  to  run  as  to  that 
portion  when  such  appropriation  took  place,  and 
sot  from  the  tlmeof  demand  for  an  account.  LMtL 

There  cannot  be  an  adversary  position  as  to 
make  the  statute  run  In  reference  to  tbe  right  to 
an  account  of  the  profits,  when  it  does  not  also 
run  In  rcferenoe  to  the  ritiht  of  ponesaton.  which 
can  only  be  when  there  Is  an  ouster  really  made 
or  presumed  from  lapee  of  time.  Northeott  v. 
Casper,  supra. 

Tbe  statute  wlQ  run  from  the  time  advene  pos- 
session Is  taken,  and  tberefore  there  can  be  no  re- 
covery of  rents  aod  profits  where  a  tenant  in  pos- 
sesslon  claims  tbem  as  his  own,  after  tiis  period 
limited  by  tbeatstatSb  Terrill  t.  Worry  0888)  4 
Terg.  IM. 

The  statute  of  limitations  is  applicable,  tnteroKo, 
to  an  action  of  account  or  bill  In  equity  between 
tenants  In  common,  where  one  has  receiver)  more 
thai:  his  Just  proportion  of  tbe  profits,  but  It  is  not 
applicable  to  the  equitable  rigbt  of  a  tenant  in 
common  to  an  allowance  for  Improvements  msde 
by  him  on  a  partition  of  the  premises  In  equity. 
Green  v.  Putnam  (1847)  1  Barb.  000. 

Under  section  £218  of  tbe  Alabama  Code,  penona 
holding  posscmloo  under  oolor  of  title  tn  good 
(alth  are  not  responsible  for  damages  or  rent  for 
more  than  one  year  before  the  commencement  or 
the  suit,  and  tbe  section  has  been  held  applicable 
to  proceedings  In  cbaooery  In  the  nature  of  an 
equitable  ejectment,  auch  as  partition  prooeedinga. 
Ormond  v.  Martin  (18S1)  87  AJa.  608. 

A  tenant  in  oommon  aeeklog  to  gain  possession 
of  property  from  wfaioh  he  bss  been  ousted  can 
(mly  recover  rsntssod  proflta  tw  three  years  iwior 
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New  Hahphhirk  SunuuB  Court. 


MUM  of  fiduciary  righto  and  obligations  is  not 
a  doctriiM  of  oar  law.  "At  common  law,  if 
a  man  were  dinBcised.  and  his  entry  taken 
away,  be  could  never  recoTer  by  any  action 
the  mesne  profits.  .  .  .  But  the  cuanut-ry 
Interposed,  and  at  last  carried  the  remedy 
farther  than  had  been  admitted  at  common 
law."  Bacon.  Abr.  Aeeompt  (B).  The  in- 
come of  a  farm  belonged  to  the  owner  of  the 
farm  before  the  means  of  recovering  the  in- 
come was  supplied  by  chancellors an(l  parlia- 
ments. When  there  were  several  owners,  the 
right  of  Aach  to  his  share  of  the  income  ex- 
isted before  the  Statute  of  Aoue.  To  deny 
the  vested  right  of  each  in  the  Income  li  to 
assert  that  the  land  Is  not  theln.    That  right 


to  aotloD  where  the  defeodaat  relies  upon  the  stat- 
ute of  limltatlODS  as  a  bar.  Carpentlw  v.  Ultobell 
(ISBfi)  29  Cal.  330. 

Where  the  (tefeDdaots  were  naked  trespsBsers 
tod  Id  the  wrODClul  posBOsalon  of  the  premises 
from  the  time  of  their  respective  entries  until 
after  commeaoenientorsult  the  plaintiff  Is  entitled 
to  recover  one  half  the  rents  and  proflta  durlnir 
the  entire  period  of  the  ooutlouanoe  of  suob 
wroQfffnl  poseeaslon  within  the  statute  of  llmlta- 
ttoos.  IbiO. 

Where  one  tenant  In  oommon  Is  disseised  either 
bf  a  fellow  tenant  or  a  stranger  he  has  his  remedjr 
Id  bis  own  rlcbt  on  bis  own  Independent  Htle  and 
If  he  does  not  exercise  that  rlRbt  within  the  Ume 
limited  tiy  statute  he  loses  It  DooUttle  T.  Blakes- 
icT  <1810)  4  Dkj,  285. 4  Am.  Deo.  218. 

While  the  parties  are  tenants  In  oommon,  the 
KentuolcT  statute  antborlses  a  tecovenr  by  one 
asalnst  the  other  without  limitation  as  to  the  time 
of  use.  Coleman  t.  Hutohenson  (1818)  8  Bibb,  flOB. 
<AnLl>eo.MS. 

Bo  where  there  has  been  no  ofaange  either  In  law 
or  in  the  slcuation  of  tbe  parties,  except  that  pro- 
duoed  by  tbe  party  himself,  through  bis  purchase 
without  tbe  consent  or  even  knowledge  of  his  co- 
tenant,  the  course  of  the  law  Is  not  diverted  to  tbe 
overthrow  of  an  existliv  right  fOr  tbe  noovery  of 
which  a  remedy  has  been  provided  wlttmut  restric- 
tion or  limitation  as  to  time.  Ibid, 

There  must  be  an  adverse  possession  (n  order  to 
enable  the  statute  of  limitations  to  run.  and  dis- 
seisin must  be  strictly  (mtved.  FalroUdm  r.  Bhaok- 
leton  (17704)  6  Burr,  2604. 

As  to  the  application  of  the  statute  In  esses  of  a 
claim  for  mesne  profits,  see  Hill  v.  Sfoyen  (IBfB)  45 
Pa.  U,  supra,  bead  ZIZ. 

ZXI.  Omstnietfonq^tAesfats  statutes. 

The  construction  placed  upon  the  Indiana  Stat- 
ute (2  Govin  &  Hood.  ■  18.  p.  dtOi.  by  tbe  court  In 
Crane  v.  Waggoner  (1866)  W  Ind.  tSt,  89  Am.  Dec. 
4B8,  limited  the  tight  to  recover  to  cases  In  wblofa 
the  rent  was  aoinally  received  from  a  tbin)  person 
and  retained  by  the  defendant  to  bla  own  use,  the 
Indiana  Statute  belug  taken  from  and  being  sub- 
stantially the  same  as  theBn^sb  Statute  of  Anne. 

The  statutes  were  not  designed  to  create  a  right 
In  favor  of  a  cotenant  who  expended  nothing,  to 
share  tbe  profits  resultiofr  from  tbe  money  or  labor 
expended  by  his  companion;  but  were  Intended  to 
give  a  remedy  by  which  tbe  profits  of  tbe  estate 
growing  out  of  its  eondltton  when  soqulred,  or 
whicb  tbe  estate  yields  or  would  yield  Independent 
of  any  extraordinary  expenditure  by  the  party  re- 
ceiving the  profits,  might  be  apportioned  according 
to  the  Interest  of  tbe  cotenants,  and  the  receiver 
oompelled  to  aooount  to  Us  cotenant  for  his  share, 
the  Biatutes  enfondng  no  mora  than  was  required 
by  the  principles  of  morality.  Nelson  T.  Olay  (1838) 
7  J.  J.  Harsh.  140,  U  Am.  Deo.  887. 


Is  the  snbstanoe  of  the  title.— the  whole  ot 
thebeneficial  interest.  "Acooreyaiioeof  th» 
use  of  land  forever  is  equivalent  to  a  convey- 
AQce  of  the  land. "  Farrar  v.  Cboper,  34  Me. 
894.  S98.  "By  the  grant  of  tbe  proflto  of 
land,  'the  whole  land  Itsel  fe  doth  paiie ;  for 
what  is  the  land  but  the  profits  thereof?* 
Co.  Li  tt.  4  b.  A  devise  of  the  use  and  f  ncoma 
of  land  is  a  devise  of  tbe  land  itself.  Mo- 
Clun  V.  ifelendy.  44  N.  H.  469 ;  Wood  t. 
OHMn,  46  N.  H.  280,  284."  Baton.  C.  d  M. 
Ratlroad  v.  Botton  dt  L.  Railroad,  65  N.  H. 
893,  458,  454.  The  referee  baa  not  found 
a  sale  or  gift  to  tbe  defendant  of  any  part  of 
the  plaintiff's  half  of  the  proflta.  The  de- 
fendant having  converted  to  hla  own  ii» 


NeltherateommonlawnorundertbeBngliahgtat* 
ute  of  Anne  can  one  tenant  m  common  malntalK 
assumpsit  against  another  for  use  and  oooupatk» 
of  the  common  estate,  but  the  rule  Is  modified  by 
the  Revised  Bmtutes  of  Maine,  obap-SMU  Biek> 
ardson  t.  Richardson  (1881)  7S  He.  403. 

The  main  purpose  of  the  Maine  statute  was  t» 
extend  tbe  right  of  recovery  In  such  actions  to 
cases  In  which  the  defendant  has  bad  the  uae  and 
oooupatton  of  tbe  Joint  estate,  or  more  than  Ids 
shore  of  It,  or  where  be  bad  himself  received  or 
taken  more  tta^n  his  share  of  the  renta  or  loooms 
thereof  in  tbe  i)Toduota  ot  the  soil,  or  otbegwlss 
than  In  money.  IMd. 

The  Ualne  statute  which  Is  to  be  ooostrued  tfa» 
law  of  the  state,  expressly  limits  the  liability  toao- 
aount  In  an  aotloo  of  assumpsit  to  the  cnas  wbece 
tbe  possession  Is  "without  the  consent  ot  Us  oo- 
tenant."   Dyer  v.  Wilbur  (1800)  48  He.  m. 

The  pbrase  in  the  Revised  Statutes  of  Maine, 
chap.  95, 1 16.  "without  the  consent  of  their  ootra- 
ant."  does  not  refer  to  the  case  of  a  disseisor 
oelving  renta  under  an  adverse  claim  to  Usootn- 
ani;   Riofaardson  v.  Rlcdurdson,  supra. 

The  words  'taking  and  reoMvlag  tbe  renl^ 
profits,  or  income,"  contained  In  the  Ualne  statute, 
have  no  teohnloal  or  recondite  sigulfloatlon.  but 
are  to  he  understood  aooordtng  to  the  ordinary  ex- 
ception, tbe  words  beliv  often  used  synonymously 
and  have  substantially  tlw  same  meaning  m  tbe 
statute,  though  In  strict  verbal  aoouracy.—tbe  ow 
more  appropriately  expmsea  the  Uea  of  aooeptlag 
rents,  and  the  other  theft  of  gathering  eropa. 
Cutler  r.  Currier  (1886)  84  Me.  n. 

Where  the  evidence  n^atfved  ttie  fact  that  tb» 
money  had  been  actually  received  and  that  then 
was  a  duty  to  pay  or  that  the  defendant  held  tbe 
share  as  bailiff,  or  the  oooupattoo  bad  been  byooo- 
aent,  and  It  was  shown  that  tbe  advantage  bad 
been  derived  by  the  defendants  Intestate  by  his 
personal  occupation  of  the  premlsos.  the  Uolne 
Statute  Of  1848  was  held  to  apply,  tbe  sutnte  bfdnf 
remedial  and  eonstrued  to  give  atteot  to  the  remedy 
where  the  construction  was  not  Inconsistent  wttb 
the  language  used,  or  the  fundamental  law.  lUdL 

The  Minnesota  statute  gives  a  right  of  actloo 
against  a  cotenant  appropriating  mora  than  his 
Just  share  of  the  rents  and  profits,  bat  it  tiss  been 
held  that  treee  out  and  ranoved  from  the  land  esa- 
not  be  regarded  as  rents  and  profits  within  tbe 
meaning  of  the  statute,  nor  can  the  money  re- 
oelved  upon  a  aale  of  them.  Bbepard  t.  Fetlt  lUn 
aUHlnn.lia. 

Tbe  Htasourf  statute  giving  an  action  ot  aeeonnt 
to  Joint  tenants  and  tenants  In  common  ag^nst 
ea(d)  otherareslmllartotbe  statutes  of  New  York 
and  the  Statute  ot  4  Anne;  the  tenant  Is  only  Htiilt 
as  bailiff  ot  noe&9ttt  and  ttils  relation  en  only 
arise  by  oontraot.  Bagaa  v.  IfoOar  (UM  9  Ma 
8GS,  867. 

Tbe  provisions  of  the  JJew  Hampshire  statut* 
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-Apft  rt  of  the  plaintiff's  half,  and  refused 
-to  account,  the  law  of  the  case  is  what  it 
would  Im  if  the  defeodaat  had  refused  to  ac- 
count for  rent  of  the  farm  paid  him  by  a  third 
person,  or  for  crops  and  proviaioos  owned  in 
common  by  the  defendant  and  tbeplaintlfl 
«nd  consumed  by  the  defendant.  When  one 
tenant  In  common  **haa  laid  out  large  sums 
In  ImproTementa  on  the  estate,  ...  al- 
though .  .  .  the  money  so  laid  out  does 
not.  In  strictness,  constitute  a  lien  oo  the 
estate,  yet  a  court  of  equity  will  not  grant 
«  partition  without  first  direct!  ng  an  account, 
and  oompellloff  the  party  applying  for  par- 
tition to  Dudw  due  compensation.  60,  where 
■•ne  tenant  In  common  tuu  beea  In  the  ex- 


weie  Intended  to  provide  a  more  Bfmple  and  direct 
teuxedy  for  the  cotenant  excluded  or  ousted,  but 
were  oot  Inteoded  to  change  the  oommon  law  in  re- 
gard to  the  nature  of  such  tenandee  and  cnaflne 
tte  new  lemedr  to  cases  etated  In  Ae  statute, where 
Ibe  bcddhw  bj  one  tenant  was  without  the  oonsenC 
-and  against  the  will  of  the  other. 

An  aoUoD  of  acoount  at  law  Is  now  malntaltiable 
niHler  the  New  York  revised  statutes.  Oreen  t. 
Putnam  (1847)  1  Barb.  &00. 

me  New  7ork  statute  glring  a  right  of  action 
OD  aooount  Of  moner  had  and  received,  applies  to 
cases  where  the  rent  la  received  from  a  third  per- 
«oo  by  a  ootenanl  who  holds  It  to  fals  own  use,  and 
not  to  case  of  a  tenant  In  oommoo  solely  oocu- 
pjrtag  and  farming  the  land  at  his  pwn  cost  and  fur 
Us  own  benellL  Dreaser  t.  Dresser  (ISBS)  40  Barb. 

ma. 

Where  the  oomplalnt  did  not  allege  that  the  de- 
fendant oooupled  the  premises  under  an  agreement 
with  his  ootenants,  and  It  was  not  proved  that  be 
•etoallj  received  any  reals  or  profits,  but  the 
oonit  found  the  annual  value  of  tlie  promises  and 
held  Um  liable  to  account  for  the  use  and  occupa- 
tion of  the  premises  upon  that  basts,  the  court  re- 
versed  the  decision  of  the  court  below  and  held 
that  a  tenant  In  oommon  under  the  New  York  stat- 
ote  was  UiAle to  aooonntonlrforwbat he  received 
«nd  not  tor  what  be  took,  there  being  no  alleged 
ouster  shown.  Roseboom  v.  Boseboom  (187Si  lA 
Hud.  80V,  afHrmed  81  N.  Y.  UBS. 

The  New  York  statute  giving  the  right  of  action 
Iwtween  cotenants  doss  not  say  of  what  it  should 
be  the  Just  proportion,  but  It  is  left  to  apply  geo- 
ecally  to  whatever  to  the  subject  of  the  tenanoy, 
-avery  oase  In  which  a  tenant  in  oommon  receives 
more  than  his  Just  share  being  wltbtn  the  statute. 

WTigiit  T.  wriiiit  asm  m  How.  Pr.  im. 

Tbe  New  York  statute  providing  for  a  remedy  of 
•  tenant  in  common  by  way  of  action  to  account 
tor  the  amount  received  by  a  cotenant  In  excess  of 
Us  Just  proportion,  doee  Include  tbe  value  of  tbe 
oas  or  the  products  devoted  to  the  tenants  own 
OSS.  Le  Bamo  t.  Babcook  (1887)  46  Hun.  fiOS,  In 
which  tbe  tenant  was  beM  entitled  to  a  orop  of 
oats  sown  aod  aat  by  blm  upon  tbe  land  against 
Ua  ootenants, 

TheohJectot  tbeprovlBlona  of  N.  Y.  Code  of  ClvU 
Proeedure  are  M  prortde  no  more  tlian  for  tbe 
'equality  of  partition  and  the  adjustment  of  tbe 
rights  of  a  tenant  la  common  or  Joint  tenant,  to 
that  equality  by  obaririoghtm  with  his  proper  pro- 
portion of  therenisand  profits  leoeived  by  blm  from 
Hie  Joint  inopCTty.  Rich  v.  Rich  (1B88]  U  Hun,  in. 

The  New  7ork  statute  does  not.  either  by  Its 
language  or  by  Implication.  Impose  a  liability  not 
previously  existing  upon  tbe  tenant  to  pay  for  his 
oeoopanoy  of  tbe  Joint  property,  when  Uiat  may 
be  all  that  Is  made  to  appear  as  tbe  foundation  for 
the  claim  against  him.  Ibid. 

The  language  of  saotion  UMM  oX  N.  Y.  Code  ct  Civil 

&  A. 


elusive  perception  of  tbe  rents  and  profits, 
on  a  bill  for  a  partition  and  account,  the  lat- 
ter will  also  be  decreed."  Story,  Eq.  Jur.  9t 
655.  Bqultable  adjustments  between  com- 
mon owners  do  not  depend  upon  the  rule  that 
he  whoaska  equity  must  do  equity.  '*Intb8 
courts  of  common  law,  both  of  England  and 
America,  there  are  certain  prescribed  formi 
of  action  to  which  the  party  must  resort  to 
furnish  him  a  remedy,  and,  if  there  bo  no 
prescribed  form  to  reach  such  a  case,  he  ia 
remediless;  for  they  entertain  jurisdiction 
only  of  certain  actions,  and  give  relief  ac- 
cording to  the  particular  exigency  of  such 
actions,  and  not  otherwise.  .  .  .  Courts 
ot  equity  ...  can  administer  remedies 


Procedure  Yelatlng  to  the  act  of  a  Joint  tenant  or 
tenantln  oommon  of  real  otate  to  maintain  an  ac- 
tion to  recover  his  Just  proportion  from  bis  ooten- 
ant,  IsnobroadertfaantlMt  contained  In  tbe  revised 
statntes,  andln  nomannerenlaruesthe  right oftbe 
tenant  who  may  be  out  of  poeseeslon,  neither  does 
section  16BB  of  the  same  Code,  which  provldea  tor 
the  adjustment  In  the  lnterioeutt»T  or  final  Jndg^ 
meot  in  partition  of  tbe  rights  of  one  or  more  of 
the  parties  as  against  any  other  party,  by  reason  of 
tbe  reoelpt  by  the  latter  of  more  than  his  or  their 
proportion  of  the  rents  and  profits  of  a  share,oonfer 
any  greater  right  In  the  party  out  of  posseealon  or 
createany  greater  liability  ofthepnrty  in  poesessloo 
to  account  for  ^  rents  and  profits  of  tbe  premises, 
while  he  mar  tw  only  In  their  actual  oocupanoy. 
IMd. 

In  Mob  V.  Rlcli,  anpra,  the  ease  of  Soottv.  Ouem- 
sey  (1S71I  tt  N.  Y.  MB,  was  not  considered  as  a  cou- 
trolllng  authority,  or  one  which  should  be  followed* 
In  the  dtoposltlon  of  oontroversles  of  this  descrip* 
tlon,  neither  tbe  statute  nor  the  earlier  oases  de- 
fining tbe  UaUltty  of  Joint  tenants  or  tenants 
In  common  to  aoootut  having  been  oonsldered 
therein. 

The  enactment  of  the  North  C!arollna  statute 
that  actions  of  aooount  may  be  maintained  by  one 
Joint  tenant  or  tenant  In  common,  his  exeoutots 
and  admlufstrators,  against  the  other  as  bailiff  tOr 
receiving  more  than  his  share  and  against  tbe  ex- 
eoutoiB  and  administrator  of  such.  Is  decisive  thai 
the  action  lies  while  the  relation  of  a  common 
holding  oondnues,  and  ccmseqnently  a  cause  of  ao- 
tlon  may  arise  by  the  severance  of  that  oonneotlon. 
Wagstaff  V.  Smith  (1S4S)  8»  N.  <].  L 

!f  the  statute  has  the  effect  for  one  purpose  of 
establl^lugthe  oontract  00  the  partof  tbe  defend- 
ants to  act  SB  bailiff  for  the  idalntiff,  to  receive 
and  hold  tbe  profits  as  they  aoome  to  their  use,  and 
to  account  for  tbe  same  when  demanded,  it  must 
do  so  for  all  purposes.  Jollr  v.  Br^n  (1888)  8S  N. 
0.407. 

The  effect  of  Um  Nortii  Oarolhia  statute.  B»> 
vised  Code.  diap.  81, 1 98,  Is  to  Introduce  between 
the  parttee  the  relation  of  principal  and  bailiff  as 
fully  and  efFectually  as  it  the  same  had  been  dona 
by  express  agreement  and  stipulation  on  the  part 
of  one  who  aola  for  all,  and  IJiat  inasmuoh  as  the 
statute  would  not  begin  to  run  In  oase  there  bad 
been  this  express  understanding  between  the  par- 
ties until  a  demand  and  b  refusal  of  tbe  office  of 
balUff  had  terminated,  so  twltber  could  take  In  the 
oase  of  the  hnpUad  agency  under  the  statute,  ibid. 

And  the  action  i^ven  by  tbe  Ohio  statute  Is  a 
civil  action  for  rents  and  profits  "  received  "  by  a 
cotenant  in  excess  of  hto  full  share  "  according  to 
the  equity  and  Justice  of  the  oase. "  tbe  action 
being  one  In  which  neither  party  has  a  right  of 
trial  by  Jurr  sod  which  may  be  applied.  Oonard 
V.  Conard  (U88j  88  Ohio  Bt.  467. 

The  Ohio  statute  differ  from  tbe  BogUsh  Sutm 
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for  rights,  wliich  riclits  courts  of  common 
law  do  not  recognize  at  all ;  or,  if  they  do 
rrcognize  them.ltliey  leave  them  wbolly  to 
the  couscieoce  and  good  will  of  the  parties." 
Id,  li;^  26,  20. 

"Cashes  of  ac!count  hetweeo  tenants  In  com- 
mOD.  lietwcen  joint  tenants,  between  part- 
aera,  between  part  owners  of  ships,  and  be- 
tween owners  of  ships  and  the  mftBtera, 
,  .  .  Involvepeculiaragencies.  likethose 
of  bailiffs  or  manngers  of  propt-rty,  and  re- 
qnire  the  same  operative  power  of  discovery 
and  the  same  interposition  of  equity"  as  other 
c«8e8  of  fiduciary  rights  ana  obligations. 
"Indeed,  In  all  cases  of  such  joint  interests, 
where  one  party  receives  all  the  profits,  he  is 
bound  to  account  to  the  other  parties  in  In- 
terest for  their  respective  shares,  deducting 
the  pn^per  charges  and  expenses,  whether  he 
acta  expressly  by  their  authority  as  bailiff, 
or  only  by  implication  as  manager,  without 
dissent,  iur«  domini,  over  the  pro'pc'rty. "  Id. 
S  460:  Leaeh  v.  Beattie,  83  Vt.  195.  800,  201. 
Whether  the  defendant's  oblieatioo  to  ac- 
count is  enforceable  by  a  bill  In  equity,  or 
in  this  action  Upon  apromise  Implied  by  law, 
Is  a  question  of  no  practical  importance. 
Time  spent  in  considering  It  would  be 
wasted.  If,  upon  examination,  it  were  found 
that  the  action  in  its  present  form  cannot  be 
maintained,  the  plaintiff  would  be  allowed 
to  amend  his  declaration  by  fllinff  a  bill  in 
equity.  PmdM  v.  DuOley,  63  K.  H.  230; 
Sleeper  T.  Kelley,  65  N.  II.  300. 


When  floch  an  mnendment  Is  made,  he  will 
be  entitled  to  Judgment. 
Com  diaeharged. 

Allen,  J.,  did  not  sit.  Doe,  Ch.  J.,  and 
Clark  and  Blod^tt,  JJ.,  concuned. 

Carpenter*  J.,  dissenting: 

The  difficulty  sometimes  met  in  drawing 
the  line  between  declaring  and  makiog  the 
law  (Broom,  Common  Law,  6)  is  not  en- 
countered here.  Ever  since  estates  in  com- 
mon have  been  known  to  the  law,  it  has  been 
the  unquestioned  legal  right  of  a  tenant  in 
common — one  of  his  essential  proprietary 
rights— to  occupy,  use,  and  eojoy  the  com- 
mon property  without  liability  to  account 
to  his  cotenants,  so  long  as  he  does  not  pre- 
vent them  from  exercising  Vaa  same  right. 
The  earliest  reported  judicial  declaration  of 
the  doctrine  to  whicn  attention  has  been 
called  is  found  In  the  Year  Book.  17  Edw. 
II.  653  (A.  D.  1324),  and  the  latest  is  the 
unanimous  judgment  of  this  court  In  Berry 
V.  Whidden,  63  N.  H.  473  (A.  D.  1888). 
If  in  Berrp  v.  Whidden  the  same  result  might 
have  been  reached  on  other  grounds,  its  au- 
thority on  the  point  decided  is  not  thereby 
diminished.  Webster  v.  Cal^,  47  N.  H.  389. 
The  doctrine  Is  the  logical  and  necessary 
consequence  of  the  nature  of  the  estate.  It 
is  the  law,  not  of  remedy,  but  of  right.  Id 
respect  to  occdpatioD  and  the  right  to  occupy, 
there  Is  no  difference  iKtween  tenants  in  oom- 


ute  of  4  Aone,  ohap.  16. 1 H.  In  that  the  lanKuaRe 
Id  the  Bnfflteb  statute  limiting  the  Uabititr  of  tlie 
tenant  In  ponesalon  to  tbat  of  balllO  Is  omitted 
and  the  worda  "rents  and  proflia**  are  added. 
West  V.  Weyer  (1888)  46  Ohio  St^  66. 

By  aeotluD  am  of  tbe  Revised  Statutes  of  Ohio 
one  tenant  In  oommon  or  ooDarcener  mar  reoover 
from  another  bis  share  of  the  rants  and  profits  re- 
ceived by  such  tcnaiit  In  oommon  or  ooparcener, 
from  the  estate  according  to  the  Justice  and  equity 
of  tbe  caae,  and  in  the  construction  of  tbe  above 
statute,  the  court  held  that  It  applied  to  a  case  of  a 
eotenant  In  oommon  wbo  slmplv  pastured  bis  cat- 
tle upon  the  premises  the  court  holdlug  fatm  liable 
for  tbe  value  of  the  use,  upon  the  ffrouad  that  tbe 
voluntary  and  |»«fltable  use,  occupation  aod  en- 
joyment by  a  tenant  in  oommon  of  theonmmoo  es- 
tate creates  a  liability  against  him  to  aooount  to 
the  tenant  as  for  his  share  of  tbe  rents  and  proflta 
received  by  the  former,  according  to  the  Justice 
and  equity  of  the  ease,  Ibfd, 

the  Bhode  Island  Biatute.  Rev.Btak,  chap. 
U2.  •  1.  the  action  is  given  as  to  all  oo-owneis  of 
property  real  or  personal,  and  their  representa- 
ti  pee,  where  "  one  or  more  of  the  owners  of  such 
oommon  property  shall  lalra,  receive,  or  use  or 
bavu  tbe  benefit  thereof  In  neater  porportton 
than  his  or  tbelr  Interest  tberetn**  and  theaooount 
to  be  rendered  is  for  "  the  use  and  profits  of  such 
common  property;'*  and  la  the  construction  of 
this  statute  It  bas  been  held  tbat  the  concluding 
words  of  the  section.  '*  tor  reoetving  more  than  his 
or  their  part  or  proportion,"  are  thrown  back 
upon  their  meaninKto  tbe  preceding  part  of  the 
section  by  tbe  Immediately  succeeding  words  "as 
aforesaid."  Koowles  v.  HarrlB  (1868)  9  B.  L  Mil  73 
Am.  Dee.  ft. 

In  the  faeadnote  to  tbe  above  esse  tbe  report 
would  seem  to  have  been  given  the  construction  of 
the  Bafflista  Statute  of  4  and  S  Anne  for  that  of  tbe 
Rhode  Island  statute  <Hanrd  v.  Albro  aWO)  17  B. 
L  laUi  iDBsmuob  as  tlM  opinkn  states  that  tbe 
28  L.  a  A. 


Sngllsb  statute  makes  tbe  tenant  In  oommoa  lAo 
receives  more  than  comes  to  Us  just  share,  ipsa 
fatlo,  bsiiiff  of  hisootenant  f or  tbe  ezceas,  aa  fkr 
as  necessary  for  the  maintenance  of  tbe  action, 
citing  the  English  oases  of  Henderson  v.  ^sod 
(1851)  17 Q.  B.  7ia,nB.21  I..J.Q.  &  8i^MJur.6U. 
S  Bng.  L.  ft  Eg.  887;  Baaonv.  Henderson  lUBDUQ. 
a  ns,  sea,  aod  Sturton  T.  RtobardsoD  (18U)  II 
Hees.  k  W.  17, 2  Dowl.  A  L.  182, 18  L.  J.  Bxob.  SBl. 
8  Jur.  476.  in  support  of  its  statemeoC 

Tbe  above  statute  has  been  given  a  tooadw  eoo- 
strncUon  than  tbe  Ststnta  of  Anna^  being  held  to 
Create  a  llaUUty  to  aooount.  oven  where  there  have 
been  no  actual  reoelpts.  Hnaard  v.  Albro.  nqmi. 

In  Early  v.  Friend  (1860)  16  Oratt  21, 78  Am.  Dec 
6tt,  tbe  eourt  adopted  tbe  foUowtog  ralelnooD- 
stniing  tbe  provtstons  ai.  the  statute,  that  wbso- 
ever  the  nature  of  tbe  property  Is  soota  aaootto 
admit  of  Its  use  and  occupation  by  several  and  It  is 
used  and  oocapled  by  one  only  of  tbe  tenants  Id 
common,  or  wherever  tbe  prepay  though  capa- 
ble of  nseandoeeupatloabraeTenllsyetaonsed 
and  occupied  by  one  as  hi  effect  to  exelude  the 
others,  be  receives  more  than  oomea  to  htsjoM 
share  and  proportion  In  themeaningaftha^at* 
ute,  and  Is  accountable  to  the  otbera. 

Where  the  nature  of  tbe  proper^  is  eueh  as  to 
admit  of  Its  use  and  ocoopatioii  by  several,  and 
less  than  bis  just  share  and  proportion  of  tbe  oom- 
mon property  Is  used  and  occupied  by  one  tenant 
In  common  to  a  manner  wUota  tmds  In  no  way  to 
binder  or  ex<flnde  the  other  tenants  to  eamnOD 
from  in  Ifto  manner  using  and  oooupytog  tbetr 
Just  sbare  and  proportion,  such  tenant  does  not 
I  receive  more  than  comes  to  bis  just  share  and  pro- 
portion In  tlie  meaning  of  cbapt«  UO,  section  VL, 
of  the  West  Virginia  Code,  and  Is  not  aoooaotabls 
to  his  ootenanta  for  tin  profits  of  that  porUoa  «l 
tbe  property  used  by  him.  Dodson  T.  Hays  (IMn 
S8  W.  Va.  m. 

Bee  also  Early  v.  Friend,  sitpra;  White  T.  Stoart 
omt  78Ta.6IB,5»,aHpra,headII|.  KW. 
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mon  and  joint  teoants.  Ksch  of  two  coten- 
•Dt8  Ib  eqiiallv  entitled  to  the  possession  and 
use  aa  well  of  every  parcel  as  of  the  whole. 
Id  ocuupylng.  each  exercises  his  own,  and 
xtot  bis  companion's,  right.  Neither  can  law- 
fully exclude  the  other.  No  more  can  either, 
by  nls  Tolnntary  omission  to  exercise  his 
own  light  of  occupation,  destroy  or  modify 
the  other's  right.  Co.  Litt.  288,  293,  323; 
2  Bl.  Com.  182,  101.  192  ;  4  Kent,  Com. 
859,  867-860 ;  Banid  t.  Camplin,  7  Mann. 
&  G,  187.  170.  173,  nott;  Murray  v.  HaU,  7 
0.  B.  441,  454,  455,  iut«;  Wood  t.  PhiUips, 
48  N.  T.  168;  CalKoun  r.  Ourti$,  4  Met.  418, 
88  Am.  Dec.  880.  For  the  exercise  of  his 
leeal  rights  upon  land  of  which  he  is  law- 
fully possessed  la  bis  own  right,  no  one  is 
in  law  or  in  eauity  accountnble  to  another 
In  any  form  of^  procedure.  No  promise  to 
aocount  can  be  implied  {Seem  r.  7Vv«,  58 
N.  H.  637),  and  any  consequent  lal  loss  must 
be  borne  by  him  on  whom  it  falls.  Sedgw. 
Damages,  29-82.  The  common  law  recog- 
nizes Qo  right^for  the  Tiolation  of  which  it 
does  not  provide  a  remedy.  If  it  gives  no 
remedy,  it  gives  no  right.  8  Bl.  Com.  128 ; 
Broom,  Le^al  Maxims,  198  ;  Atliby  v.  White, 
8  Ld.  Raym.  988,  9S8 ;  Rich  v.  Ftandert,  89 
N.  H.  804,  851.  In  some  cases  It  gives  a 
remedy  without  legal  process.  8  Bl.  Com. 
18-31 ;  Co.  Lltt.  200rt.  To  take  away  all 
remedy  for  its  infringement  is,  in  legal  ef- 
fect, a  repeal  of  the  law.  Squire  v.  ureretl, 
a  Ld.  Raym.  961,  964.  1  Snlk.  74;  WiUard 
V.  Harvey,  24  N.  H.  344,  353 ;  Rich  v.  Flan- 
den,  80  N.  H.  804,  847,  851,  838,  874,  870. 
885,  890.  To  give  a  remedy  where  none  by 
law  exists,  is  to  enact  a  law  cieatiog  rights. 
In  each  case  alike  It  is  legislation.  Little- 
ton (sec.  828)  and  Coke  (Co.  Lltt.  197,  200) 
state  the  distinction  between  an  indivisible 
chattel,  of  which  the  possessioQ  or  use  is  of 
necessity  exclusive,  and apportfonable  lands, 
which  may  be  possessed  and  en  joyed  In  com- 
mon. The  law  governing  the  rights  and  rem- 
edies of  joint  owners  of  such  a  chattel  has 
no  application  to  the  present  question.  It 
Is  irrelevant  for  the  purpose  of  argument  or 
illustration,  until  It  is  shown  that  the  pos- 
sessor of  the  chattel  ia  bound  by  law  to  ac- 
count for  its  use  to  his  cotenant,  who  is  free 
to  take  It  into  bis  own  possession  whenever 
be  will.  Prentieer.  Zadd,  19  Conn.  831,  888  ; 
Bmitkworth  v.  Smith,  37  Conn.  855,  359,  71 
Am.  Dec.  79 ;  Broten  v.  WeUingUm,  106  Mass. 
818,  819,  8  Am.  Rep.  830. 

The  plaintiff's  position,  that  the  exemption 
of  the  tenant  occupying  common  lands  from 
liability  to  aocount  for  the  use  of  the  prop- 
erty to  nil  anexoliided  cotenants  was  due  to 
the  want  of  remedial  process  by  which  they 
oould  enforce  their  rignts,  is  without  founda- 
tion. The  reverse  is  true.  The  law  pro 
Tided  no  remedy,  because  there  was  no  vio- 
lation of  righL  It  might  as  well  be  argued 
that  the  wire's  common-law  disabilities,  and 
the  husband's  title  to  her  property,  were 
due  to  the  lack  of  suitable  process  for  the 
vindication  of  her  rights,  or  that,  on  a  re- 
covery of  land,  the  defendant's  inability  to 
obtain  compensation  for  Improvementa  made 
by  him  while  tn  peaceable  possession  under 
a  supposed  legal  title  (Gen.  Laws,  chap. 
88  L  R.  A. 


232,  6-8)  wns  owinR.  not  to  the  law  o' 
property,  but  to  the  nei;lect  of  the  judge* 
to  Invent  a  method  of  procedure  by  whfcii 
his  claim  for  bettcrmentH  could  be  enforced. 
If  the  position  is  sustained,  the  unwritten 
laws  of  property  are  few  that  judges  who 
happen  to  tliinh  them  harsh  or  Inequitable 
may  not  repeal  under  the  guise  of  remedial 
invention.  Rick  v.  Flanders,  89  N.  H.  304, 
890.  Whether  it  would  be  wise  in  the  legis* 
lature  to  repeal  the  law,  and  make  a  ten- 
ant's "own  omission  to  occupy  the  joint  es- 
tate a  ground  of  action  against  his  cotenant" 
{Berry  v.  Whidden,  63  N.  H.  476 ;  Badger 
V.  Holmet,  6  Gray,  120).  Is  a  question  upon 
which  opinions  may  perhaps  reasonably  dif- 
fer. It  has  been,  and  well  may  be,  doubted 
whether  justice  would  be  promoted  by  giv- 
ing a  tenant,  who  voluntarily  declines  to 
occupy  the  common  estate,  the  power  to  pre- 
vent bia  cotenants  frrom  occupying  it  except 
upon  terms  of  paying  him  rent.  Ilenderton 
V.  Eaaon,  17  Q.  B.  701.  710-716,  720,  781 ; 
MeMahon  v.  Bure/iell,  8  Phill.  Ch.  137,  184-, 
Sargent  v.  Paraont,  12  Mass.  149,  153.  The 
common  law  of  tenancy  in  common  has  been 
modified  by  legislation  in  several  particu- 
lars (8  Bacon,  Abr.  699-704,  708  ;  Gen.  Laws, 
chaps.  141,  220,  347j.  but  the  law-mnkers, 
acquainted  for  six  centuries  with  its  practi- 
cal operation,  have  seen  no  cause  for  depriv- 
ing cotenants  of  the  right  in  question.  An 
excluded  tenant  in  common  may  recover  of 
his  cotenant  the  possession  in  ejectment  (Co. 
Lltt.  g^822,  828;  1  Chitty,  PI.  78,  191)  and 
the  mesne  profits  In  a  subsequent  action 
iOoodtiile  v.  Tomita,  8  Wlls.  118;  1  Chitty. 
PI.  70.  105;  Runnington,  Ejectment,  443; 
Stearns,  Real  Act,  404),  or  he  may  maintain 
trespass  for  his  damages.  Wood  v.  Grijin,  4& 
N.  H.  230.  The  rental  value  during  the  time 
of  his  exclusion — be  may  recover  more  (Oood- 
tUter.  Timbt,  8Wils.  ISO)— Indemniacshim 
for  the  past,  and  partition  will  protect  him 
in  the  future.  If  not  excluded,  lie  Tieeds  no 
remedy,  because  no  right  is  infringed.  Eq- 
uity follows  and  Is  bound  b^  the  law.  It 
can  neither  give  to  the  plaintiff,  n  ir  take 
Trom  the  defendant,  a  legal  right.  Against 
established  law  it  can  afford  no  relief.  8  Bl. 
Com.  429-437;  1  Story,  Bq.  Jur.  S-i  11-20 
"In  no  case  does  it  contradict  or  overturn 
the  grounds  or  principles**  of  the  law.  "  That 
is  a  discretionary  power,  which  neither  thia 
nor  any  other  court,  not  even  the  highest, 
acting  in  a  judicial  capacity,  is  by  the  con- 
stitution intrusted  with."  Coviper  v.  Earl 
Gncper.  2  P.  Wms.  720,  758,  754.  It  can- 
not compel  a  party  to  account  who  is  declared 
by  law  to  be  under  no  ohi  igatlon  tn  account. 
Hence,  though  having  full  jurisdiction  (1 
Story,  Eg.  Jur.  441,  466),  it  has  never 
yet  required,  or  attempted  to  require,  an 
occupying  tenant  In  common  to  account  for 
the  use  of  the  property  to  a  cotenant  who  may 
occupy  whenever  he  will. 

Courts  of  justice  cannot  lawfully  make, 
or  repeal,  the  law.  The  power  is  denied  to 
them  by  the  common  law  (Co.  Litt.  1156, 
2S2ft,  3796;  1  Bl.  Com.  70,  71.  142,  269.  and 
Obristian's  notes  S  and  4  at  p.  70  :  1  Kent. 
Com.  476;  Brydget  r.  Buehett  of  Chandot,  3 
Ves.  Jr.  417,  426;  Entidi  v.  Carrington,  10 
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How.  Bt.  Tr.  lOZd ;  Mirehotim  ^n«a,  1 
-Clark  &  F.  537,  607 ;  Egerton  t.  Drownlow,  4  H. 
L.  Cas.  136 ;  Att;/-  Oen.  t.  Dean  d>  Canona 
€f  Windtor,  8  H.  L.  Cos.  869,  891-398;  Btam- 
uA  T.  BeamUh.  9  H.  L.  Cas.  374,  837-889, 
1149;  nwman  Trawth.  13  C.  B.  406,  411- 
416;  Oibom  r.  Bank  ef  United  8tate$,  83  U. 
S.  9  Wheat  788.  8M,  6  L.  ed.  304.  334; 
BeSow  T.  FUrmnu,  18  N.  H.  256,  261-363), 
and  for  the  soundest  reaaona.  *  It  may  be  la- 
mented tliat  the  law  upon  aoj  subject  la  in 
■auch  a  state  as  to  induce  emloent  judges  and 
writers  to  express  Uielr  dlsapprobatiou  of  It, 
and  their  rejfrut  tliat  they  are  bound  to  gire 
it  effect:  but  it  would  be  still  more  to  be 
lamented  If  judges  should  be  found  who 
tiiought  themselves  at-Ubert;  to  declare  the 
law  according  to  their  own  fancies  of  what 
it  ought  to  be.  A.I1  stability  would  be  lost, 
-and  the  law,  which  should  be  administered 
-upon  clear  and  fixed  principles,  would  be  in- 
TolredlDonoertalntyandcoarusion."  BalUn 
T.  Vleteher,  1  Keen,  869,  879.  "If  law,  well 
established,  may  be  annulled  by  opintoo,  a 
foundation  la  laid  for  the  most  restless  insta- 
bility. The  decisions  ot  one  court  mav  be 
•OTerruled  by  another  court,  and  those  of  the 
latter willhaTeonly  atraosient  efficacy  until 
aome  future  court,  dissntisfled  with  tliem, 
■ahall  establish  new  principles  In  their  place. 
No  system  of  Infleilble  adherence  to  estab- 
lished law  can  bo  as  pernicious  as  such  ceaee- 
lessand  iDterminablefluctiiationa."  Palmerv. 
Mad.1  Ck>nn.  149, 157.  "  It  is  no  part  of  my  duty 
to  make  new  law  simply  because  I  think  the 
■old  law  unreasonable;  that  is  the  province 
of  the  lesislature.  When  I  find  a  point  de- 
cided, however  I  may  lament  the  result,  I 
think  I  am  bound  to  follow  the  decision  and 
-to  construe  it  fairly,  and  not  seek  to  evade 
it  or  fritter  it  away  by  Introductlng  dis- 
tinctions only  invented  For  the  purpose  of 
pTODOUncinK  another  decision  which  in  my 
opinion  would  be  more  in  conformity  with 
reason."  Jeasel,  M.  R.,  In  Bellairt  T.  Bel- 
tain,  L.  R.  18  Ea.  SIO.  S18.  If  It  were  other- 
wise at  common  law,  the  authority  ia  denied 
to  us  by  the  express  terms  of  the  constitu- 
tion. The  legislature  cannot  confer  it  upon 
UB.  8taU  V.  Ilayea,  61  N.  H.  364.  "All  the 
laws  which  have  heretofore  been  adopted, 
used,  and  approved  tn  the  province,  colony, 
-and  state  of^  New  Hampshire,  and  usually 
practiced  on  in  the  courts  of  law,  shall  re- 
male  and  be  In  force  until  altered  or  repealed 
by  the  legislature."  Const,  art.  90.  A  suf- 
-flcient  reason,  if  there  were  no  other,  for 
leaving  the  repeal  of  the  common  law  of 
property  rights  to  the  legislature  is  that 
-Its  enactments  look  to  the  future  without 
-disturbing  the  past.  They  have,  and  under 
the  constUutlon  can  have,  no  retrospective 
operation  (Bill  of  Rights,  art.  33),  while  ju- 
dicial law-making  is  necessarily  retroactive, 
not  only  In  the  particular  cause  adjudged, 
but  In  all  other  similar  and  subsisting  causes. 
48  U 


By  the  established  law  of  the  land,  the  de- 
fendant, during  all  the  time  be  oocnpied 
the  premises,  did  the  plaiotlfT  do  wrong, 
and  incurred  to  him  no  liabllitj.  He  ezer- 
ciwd  his  legal  right,  and  left  the  plaintiff 
at  liberty  to  exercTse  hli  equal  right  IM- 
fteTT.  U.389:£^T.  Wdddeit, 

63  N.  H.  478.  Whatever  the  plaintliT  loat, 
he  lost  through  no  act  of  the  defendant  but 
by  his  own  laches.  At  the  date  of  his  writ 
he  had  no  ground  of  complaint  In  equity  ot 
at  law.  A  judgment  in  his  favra  will  im- 
pose on  the  derandant  an  obllcatlin  whl^ 
prior  to  Ita  Tendltlon  did  not  exist  Had  the 
legislature  at  its  last  session  enacted  a  stat- 
ute having  the  same  effect  on  the  rights  of 
the  parties,  it  would  be  the  duty  of  the  court 
to  pronounce  It  unconstitutional  and  void. 
Woart  T.  Winniek.  8  N.  H.  478.  477,  14  Am. 
Dec.  884;  ToreU  r.  Eattem  Railroad.  18  N. 
H.  M7.  661.  47  Am.  Deo.  168.  A  Judgment 
for  the  plaintiff  will  be  aa"  highly  InjurtouL 
oppressive,  and  uDjust"  as  the  statute  would 
be;  it  will  be  as  obnoxious  to  the  spirit,  as 
the  statute  would  be  to  the  letter,  of  the  hill 
of  rights.  Caio<m  v.  Gbe.  63  N.  H.  618, 
636. 

The  doctrine  of  the  Supieme  Court  of  the 
United  States,  and  of  this  court  that  oob- 
tracts  valid  under  the  settled  judicial  or 

ftractlcal  construction  of  the  constitution  and 
aws  when  they  are  made,  cannot  be  inval- 
idated by  a  Bubsetjuent  judgment  of  the  court 
that  the  construction  was  wrong  {Daugla*a  v. 
Pike  Oountv.  101  U.  8.  677,  686,  687,  35  L. 
ed.  968,  971.  973,  and  cases  cited :  Opinio 
ta_  the  Jiutieet,  68  N.  H.  638 ;  WiUeuffAbg  r. 
Motdemeaa,  63  M.  H.  237.  238),  does  not  ml 
upon  the  provlaion  of  tiie  Federal  Constitution 
that  no  state  shall  pass  any  "law  impairing 
the  obligation  of  contracts"  (New  Orieaite 
Waierworke  Co.  v.  I/y^iinana  Bttgar  Bef.  Oe. 
126  U.  S.  18,  80^.  81  L.  ed.  607,  6l2^1i 
and  cases  cited),  but  on  the  principles  (rf 
the  common  law,— "the  soundest  Nlnciplse 
of  justice."  Ohio  Life  Ine.  A  T.  Oe.  v.  Dw- 
boU,  67  U.  B.  16  How.  4li.  481.  14  L.  ed. 
997,  1008.  "To  hold  otherwise  would  be  as 
unjust  as  to  hold  that  rights  acquired  under 
a  statute  may  be  lost  by  its  repeal. "  Oelpeke 
T.  Dubuoue,  68  U.  B.  1  Wall.  176,  906,  17  L. 
ed.  690,  686.  Contractual  righta  an  no  mora 
sacred  and  no  more  entitled  to  protectioD  than 
other  rights.  To  create  a  debt  or  duty  whne 
none  by  law  exists  is  as  unjust  as  to  make  a 
valid  contract  Invalid.  It  Is  immaterial  to 
the  sufferers  by  what  agency  the  result  is 
wrought.  If  affected  by  judicial  action,  it 
offon^  them  no  relief  to  oe  informed  thai 
from  a  like  Injury  at  the  hands  of  the  leg- 
islature they  are  protected  by  the  constitu- 
tion, or  that  the  established  law,  ou  the  faltb 
of  which  they  acted,  waa  bad  law.  The  de> 
fendant  Ii  entitled  to  Judf  nwnt 

Smith,  J.,  ooneoned  In  Utli  opUloK 
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rUsum^  of  the  decisions  published  in  this  book, 


SHOWING  tbe  ClUDges,  Progress,  and  Development  of  the  Law  during  the  Fourth  Quarter 
of  tbe  Judicial  Year  Banning  with  October  1,  1894,  Classifled  aa  Follows: 

I.  Public,  Ofbicui.,  and  Statutobt  IHattbsb, 

II.  CoNTRAOnrAL  ASD  COICIISRCIAL  ROLATIOSB, 

III.  CORFORATIOKB  AND  AbSOCIATIONS. 

IV.  D0UB8TIC  Rblatiokb;  Pbbsomal  Cafachtt. 

V.  FiDUCURIES. 

VI,  ToBTs :   MESLiaENCB:  Injuries. 
VII.  Pbopertt  KiaHTB;  Gifts;  Wills. 
VIII.  Civil  Rshbdibs:  Rules  akd  PainoiPLBfl. 
IX.  GRUcniAL  Law  asd  Practiob. 


L  PDBLni.  Otfioial,  aho  Statutobt  Hattbbs. 


Federal  ammon  lava. 
Tbe  questioD  whether  or  Dot  there  la  any 
common  law  rule  applicable  to  interstate  com 
merce  casea  in  the  absence  of  an;  provisions 
of  congresa  on  the  subject  la  decided  In  Uie 
negative  In'  an  Iowa  case  holding  ibat  over- 
charges pnor  to  the  interstate  commerce  act 
for  interstate  ahlpmeDts  cannot  be  recovered 
bj  the  shipper.  (Iowa)  656. 

BtatuUt. 

Tbe  power  of  a  court  to  interfere  on  the 
ground  that  the  enrollment  of  a  bill  and  the 
signatuie*  thereto  were  procured  by  fraud  ia 
dUcuased  Igrnrevalling  and  dissenting  opinions 
fn  a  Nortb  Oarolins  case  as  a  case  of  first  Im 
pression  distinguished  from  the  cases  relating 
to  the  power  of  courts  to  examine  legislative 
Journals.  court  is  held  in  Ibis  case  to  bave 
no  power  In  Uie  matter.  (N.  C.)  787. 
Public  moneg. 

Tbe  California  constitutional  provision 
against  making  gifts  of  public  money  is  held 
not  violated  Donntlei  for  killing  coyotes. 
(Cal.)  187. 

Ddegation  ofpowr. 
The  constttutlonalltr  of  the  Iowa  law  pro- 
▼idinff  fOT  tbe  suspension  of  the  penalties  of  a 
problbitoiy  Uqoor  law  on  certain  conditlooa  in 
any  city  or  town  la  sustafaied  uainst  the  objec- 
tion tbat  It  was  a  detegatlonox  power.  (Iowa) 
S06. 

The  attempt  of  tbe  legislature  to  give  an  In- 
surance commissioner  power  to  adopt  a  stand- 
ard policy  for  exclusive  use  by  insurers  is  held 
nnconstitutlona].   (Minn.)  600. 

Tbe  creation  of  a  board  of  examiners  for  as- 
certaining the  fitness  of  applicants  for  office  in 
city  departments  is  held  to  be  a  proper  method 
of  performing  the  duty  imposed  upon  the 
mayor  and  heads  of  departments  to  make  rules 
and  regulations  and  provide  a  syslematic 
method  for  mcb  selectton  of  the  best  fitted. 
(Ind.)  783. 

The  provision  of  the  new  constitntion  of 
New  York  prohibiting  public  oflScers  from  re- 
ceiving a  freepass  b  held  lo  apply  to  a  notary 
public.   (N.  T.}884 
S8L.ILA.  6S 


A  constitutional  provision  for  "a  Judge"  in 
each  circuit  Is  denied  effect  as  a  limitatTon  of 
the  number  of  judges,  as  the  article  "a"  is  held 
not  to  be  need  as  a  numeral   (Ark.)  168. 

Sehoolt, 

Tbe  power  to  establish  a  kindergarten  as  part 
of  a  public  school  system  provided  for  by  the 
constitution  is  sustained  in  a  California  case  in 
harmony  with  the  Colorado  dedsion  in  19  L.  R. 
A.  469.    (Cal.)  594. 

PuHie  injury  to  property . 
The  right  to  compenaation  for  Injury  to 
property  by  a  change  of  an  established  grade, 
given  b^  an  Iowa  statute.  Is  held  to  extend  to 
a  building  erected  to  conform  to  agrade  estab- 
lished only  by  ordinance,  without  any  change 
of  the  actual  surface  of  the  ground,  when  a 
subsequent  ordinance  changes  the  grade  and 
improvements  are  made  accordingly,  (low^ 
889. 

MunMpat  eorporationt. 
Tbe  forfeiture  of  the  charter  of  a  municipal 
corporation  for  omission  to  do  what  the  statute 
requires  Is  held  not  to  constitute  a  forfeiture 
ipao  facto,  and  such  forfeiture  Is  held  not  a  mat> 
t^  to  be  alleged  In  collateral  proceedings  such 
as  a  suit  to  enjolD  the  oollectlon  of  taies.  ( W. 
Ya.)  416. 

A  de  facto  municipal  corporation  Is  held  com- 
petent to  give  bonds  which  can  be  enforced  W 
bona  fldeholdere.   (K.  Dak.)  649. 
Bee  also  infra,  II. 

The  liabilitv  of  a  cltv  fbr  Injuries  caused  \f 
fireworks  which  its  offlcets  were  managing,  u 
denied  when  their  acts  are  ultra  ei'ref.  (N.C.} 
193. 

The  power  of  the  legislature  to  provide  for 
a  city  board  of  health  with  power  to  incur  ex- 
penses without  the  consent  of  tbe  city  or  its 
local  officers  Is  sustained  In  a  case  which  de- 
clares the  absolute  power  of  the  Iwlslatore  in 
respect  to  the  revenue  of  a  dty.  (Uich.)  783^ 
Vaccination. 
The  subject  of  compulsory  vaccination  has 
again  arisen  in  a  New  York  case  in  which  de- 
tention in  quarantine  for  refusal  to  be  vacci- 
nated ia  held  to  be  nnautborlzed  where  It  la 
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Dot  ibown  tbat  tbe  person  is  infected  nitb  or 
bas  been  expoaed  to  small-pox,  although  he  is 
doing  general  ezpreas  business  Id  a  portion  of 
the  city  where  numeroufl  cases  of  the  diseaie  ex- 
ist (N.  Y.)eao. 

Gafiage. 

Ad  excluslTe  cootract  for  collection  of  gar 
bsge  at  the  expense  of  those  producing  the 
garbage  is  held  valid  as  a  sauuarj  measure 
Against  the  claim  tbat  it  is  in  the  nature  of  a 
ooDfiscation  or  looDOpoly.   (Ind.)  670. 

Ute  cf  Hghwayt. 

The  rights  of  bicycle  riders  are  upheld  in  a 
ISinoesota  case  as  equal  to  those  of  a  driver 
of  a  horse  oo  tbe  higbivay.   (Minn  )  008. 

Tolls  from  bicydes  are  held  collectible  un- 
der a  Btalute  providing  for  tolls  from  carria.cea, 
although  it  fixes  tbe  amount  only  with  refer- 
ence to  Ibe  number  of  horses  and  wheels.  A 
toll  of  one  cent  per  mile  Is  held  reasonnble 
wberesultiiespaysix  cents  for  five  miles.  (Pa.) 
458. 

Tbe  cutting  off  of  a  private  drain  laid  in  a 
■treet  with  pemissiDQ  la  beld  not  to  make  a 
city  liaUe  because  no  vested  right  to  such 
drain  could  be  granted.   (B.  L)617. 

LoetU  aatmnunU. 

Lot  owners  cannot  be  required  to  grade  for 
ridewalks,  under  power  to  compel  them  to 
build  sidewalks.    (Ark.)  496. 

The  liability  of  a  railroad  track  and  neces- 
■ary  right  of  way  of  assessment  for  street  im- 
provements  is  denied  in  Wisconsin.  (Wis.) 

m. 

So  Id  Hlchlgao  a  street  assessment  on  a 
railroad  right  of  way  is  held  to  be  Invalid  be- 
cause tbe  property  cannot  be  benefited  by  the 
improvement.   (Micb.)  798. 

A  MioDc-Bota  case  denies  that  a  telephone 
wire  along  a  country  highway  conatitutps  an 
additional  servitude,  where  ii  does  not  inter- 
fere with  ordinary  travel,  or  materially  Im- 
pair tbe  special  easemenu  of  the  abutting 
owner.    (Minn.)  810. 

Licenett  and  taxet. 

Municipal  power  to  license  and  regulate 
such  a  buBiaess  as  the  sale  of  milk  is  held  to 
extend  only  to  regulation  and  not  to  tbe  rais- 
ing of  revenue  from  the-  license.  (Neb.) 

The  uniformity  of  taxation  is  held  in  a  Ken- 


tucky case  to  be  violated  by  a  mnnlcipal  tax 
on  personal  property  by  way  of  a  license  tai, 
while  real  property  is  asseMed  by  the  ad  e»- 
Un-em  system.   (Ey.)  480. 

A  tax  on  sales  of  oysters  a8!<esscd  and  paid 
weekly  at  tbe  same  rale  that  other  property  Is 
taxed  is  sustained  agninst  various  objections 
to  its  coostituiionality.   (Ya.)  110. 

A  license  tax  oo  the  privilefje  of  packintrw 
cannine  oysters  is  su&tiiined  against  Ibe  objec- 
tion 01  want  of  equality  and  uniformity  (rf 
taxation  and  tbat  it  Interferes  with  interstate 
commerce.    (Hd.)  81S. 

An  unconstitutional  exemption  from  taxa- 
tion la  held  to  be  attempted  by  an  Illinois  stat- 
ute providing  that  stock  and  nolrs  of  a  borne- 
stead  loan  aaaodatioo  shall  not  be  taxed.  (HI.) 
65. 

The  constitutionality  of  a  succession  or  in- 
heritance tax  is  sustained  in  Tenneasee  inclnd- 
ing  provisions  for  the  exemption  of  direct  de- 
sci-udanis  and  of  estates  laa  than  |S50  Id 
value.  {Tenn.)178. 

YoUn  and  deetion*. 
Tbe  right  to  make  nominations  In  a  mssi 

meeting  of  voters  is  upheld  in  Minnesota,  not- 
witbstanding  a  statute  providing  for  Domina- 
tions in  wbicb  nominations  by  an  asaemUsge 
of  delegates  is  regulated.   (Minn.)  605. 

A  constitutional  provision  ibat  qualified  vot- 
ers of  a  city  shall  have  the  right  (o  vole  for 
mayor  and  other  eteciive  officers  ia  held  not 
to  preveot  tbe  election  of  aldermen  by  eepa- 
rale  wards.   (Tex.)  628. 

Tbe  provision  of  a  Kansas  statute  against 
counting  t)allots  not  properlv  marked  in  a 
square  is  beld  mandatory.   (£an.)  683. 

8omewbat  modifying  its  dedsion  in  an  eai^ 
Her  case  the  supreme  court  of  Montana  boUi 
that  the  details  of  the  Australian  ballot  law  are 
not  all  mandatory  to  the  extent  tbat  deviation 
therefrom  will  invalidate  a  fair  dectioB. 
(Hont.)603. 

Navigable  wttert. 
Navigable  capacity  of  a  stream  and  not  Its 
surroundiDErs  Is  held  to  be  tbe  teat  of  the 
navigable  cbaracler  of  the  stream  in  an  action 
concerning  the  right  to  land  under  water. 
(S.  C.)4a. 
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State  eontraet, 
'  The  lowest  bidder  on  a  contract  with  the 
state  furnishing  board  for  the  publication  and 
annotation  of  codes  is  beld  not  eotitled  as  of 
right  to  a  contract  which  tbe  law  requires  to  be 
let  to  the  "lowest  responsible  bidder."  (Mont.) 
298. 

CHtjf  eentraet. 

The  failure  of  a  water-works  company  to 
supply  water  to  a  city  according  to  a  contract 
is  held  In  a  Texas  case,  reviewing  the  other 
decisions  on  the  subject,  to  give  no  right  of 
action  eitlier  on  contract  or  ex  delicto  to  a  citi- 
zen whose  prorerty  is  burned  on  account  of 
the  failure  of  the  water  supply.  (Tex.)  68S. 
Munieipai  bonds. 

Some  iDlmstlng  and  important  qiustlons 

S8  A. 


respecting  municipal  bonds  are  decided  is 
some  North  Dakota  cases.  Among  other 
things  It  is  held  tbat  bonds  are  illegal  and  void 
BO  far  as  they  represent  discount  upon  county 
warrants.   (N.  Dak.)  645. 

Tbe  invalidity  of  municipal  bonds  is  held  in 
a  North  Dakota  case  to  leave  the  original  Its- 
bilitv  for  which  the  bonds  were  given  n&ai- 
fected.   (N.  Dak.)  648. 

Bura^ip. 

Fraudulent  concealment  of  material  fictt 
which  will  release  a  guarantor  or  surely  i< 
considered  In  a  Louisiana  case,  which  denies 
tbat  failure  to  disclose  an  embezzlement  of  the 
principal  debtor  will  release  a  guaranty  « 
suretyship  to  a  limited  amount  for  existing  aw 
future  obligations.  (La.) 
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A  miety  companj  which  indemDifles  one  tit 
the  sureties  upon  ao  official  bond  and  ia  com- 
pelled to  pay  a  jadgmeDt  against  all  of  them 
upon  such  bond  la  deoied  any  right  of  contri- 
tniUon  agalDBt  the  other  aoreu  ea.  (D.  C.)400. 
InUrett  as  penalty. 

A  stipulation  In  a  mortgage  for  a  larger  rate 
ot  interest  on  a  note  secured  thereby,  io  case' 
of  default,  than  the  note  itself  calla  for,  ia  held 
fooperatiTe  in  equity  on  the  ground  that  it  iia 
penalty.    (Wash.)  676. 

Inauranee. 

Sick  headaches,  though  merely  temporary 
•nd  though  the  person  was  otherwise  of  robust 
bealUi,  wen  heM  suflSclent  to  make  a  breach 
of  a  warrantT  against  severe,  protracted,  or 
frequent  beaoaclies.   (Tex.)  765. 

An  Agreement  to  insure  property  which  was 
all  destroyed  without  the  knowledge  of  either 
party,  is  held  inoperative  in  the  absence  of  any 
PtotMdh  for  its  taking  effeot  al  any  other  time 
than  ita  dale.  (Cal.)  693. 

A  proTiaion  against  voluntary  exposure  to 
unnecessary  daQi;ers  is  construed  to  cover  a 
case  of  attempting  to  walk  on  the  ties  of  a 
railroad  bridge  where  there  was  no  rBiling, 
while  there  was  a  platform  with  a  railing  on 
tbe  other  side  of  the  bridge.   (Iowa)  78. 

Insurance  on  horses  and  farming  utensils  on 
described  premises  is  denied  effect  when  they 
are  taken  twenty  miles  away  to  work  on  other 
land.    (Iowa)  70. 

A  statute  prohibiting  stipulations  in  insur- 
ance policiee  to  limit  liability  to  less  than  the 
full  amount  of  loss  if  this  does  not  exceed  the 
amount  of  insurance,  is  sustained  against 
various  oblections,  among  them  the  objections 
that  it  denies  equal  proteclioo  or  due  process  of 
law,  and  that  it  is  ao  arbitrary,  unreasonable, 
•nd  unnatural  clai«ifl cation .   (Tenn.)  7tf6. 

The  prohibition  of  innurance  by  uuautbor- 
Ized  companies  is  applied  to  defeat  an  action 
for  an  assessment  on  a  contract  of  insurance 
made  through  the  malls  with  an  unauthorized 
company  in  another  state  on  the  ground  that 
it  was  in  contravention  of  the  state  policy  even 
if  it  evaded  the  statute.   (Mich.)  490. 

Insistance  by  an  insurance  compaoy,  or  an 
appraiser  appomted  by  it,  on  tbe  selection  of 
an  umpire  from  a  distant  city  In  anotlier  slate, 
and  refusal  to  agree  on  any  one  living  near  the 
place  of  Ices,  m  held  to  absolve  tbe  insured 
from  the  neceaslty  of  ao  faward.  (Wta.)  405. 
Bailment. 

The  degree  of  care  required  of  a  bailee  is 
niustrated  in  case  of  tbe  loao  of  a  picture  for 
competitive  exhibition  at  a  fair  and  for  tbe  loss 
of  which  the  corporatioo  conducting  tbe  fair 
ia  held  liable.   (Ala.)  716. 

Carriera. 

The  restriction  by  slate  statute  on  contracts 
to  exempt  a  common  carrier  from  liability  as 
such  is  lield  not  to  conatitute  an  unlawful  reg- 
ulation of  commerce  as  applied  to  interstate 
^ipmeots.    (Iowa)  718. 

Tbe  so-called  New  Hampshire  rule  under 
which  the  liability  of  a  commoo  carrier  of 
g<x>ds  continues  after  their  arrival  for  a  reason- 
able time  to  accept  and  remove  them  ia  adopted 
in  Arkansas.   (Ark.)  80. 

The  right  of  a  passenger  to  have  money  car- 
ried aa  baggage  is  sostained  even  when  the 
,  28  L.  R  A. 


amount  is  more  than  It  needed  for  use  on  the 
journey  if  without  knowledge  of  the  carrier's 
rules  to  the  contrary  he  delivered  it  to  tiie 
baggage  agent  telling  him  of  the  amount  and 
the  Tatter  accepted  it  as  bagga^.   (Ark.)  501. 

A  case  of  fraud  relievlog  a  railroad  company 
from  liability  for  lost  good^  is  held  to  be  made 
out  where  a  man  of  Intelligeoce  shipa  aa 
"household  goods^'  valuable  goods,  mostly  in- 
tended for  sale,  in  a  basket  with  ■  rope  around 
it,   (Tenn.)  178. 

The  right  of  stop-over  Is  held  to  be  given  by 
statute  in  Califoraia,  and  to  be  authorized  at 
eittier  of  several  -regular  stopping  phioes  in  a 
city,  even  ff  tiiere  li  no  station  or  agent  there, 
(Cal  >  77a 

Since  the  death  of  each  member  of  a  family 
would  terminate  a  contract  to  give  them  annu- 
ally a  pass  for  ten  years  and  stop  trains  at  their 
house  for  their  convenience,  such  contrail  la 
held  not  within  the  statute  of  frauds.  (Tex.) 
6S6. 

8aU». 

Tbe  question  of  warranty  is  discussed  in  a 
case  which  denies  tbat  the  words  "fire-proof 
safe"  in  ao  order  imply  a  warranty,  and  holds 
tbat  parol  evidence  of  a  warranty  is  inadrais- 
uble.   (Kan.)  58. 

Tbe  place  of  sale  is  the  turning  point  of  a 
case  in  which  ao  unlicensed  dealer  from  out- 
side of  a  restricted  district  brings  meat  on  a 
telephone  order  and  delivers  it  in  such  district, 
and  it  is  held  tbat  the  sale  ia  in  tbe  district. 
(N.  C.)297. 

Conflict  of  totoa. 

An  oral  contract  to  make  a  will  that  is  valid 
in  tbe  stale  where  made  is  denied  enforcement 
in  HasitBchusetts  against  Inbahitanta  of  that 
state.   (Man.)  57. 

The  illegality  of  a  contract  for  the  purchase 
of  Intoxicating  liquors,  uoder  tbe  Towa  lawa, 
is  held  toexleud  loan  agreement  forlbe  reiurn 
of  kegs,  barrets,  and  cases  in  which  it  was  sent, 
or  pay  therefor  if  not  returned.    (Iowa)  886. 

The  question  of  public  policy  in  respect  to 
the  validity  of  negotiable  notes,  is  prcseoted  in 
ao  Illinois  case  which  denies  the  ri^ht  of  action 
in  that  state  Io  favor  of  a  bona  fide  holder  of  a 
negotiable  note  given  to  pay  differences  on  an 
illegal  option  contract,  which  was  valid  in  bis 
bands  in  the  state  where  it  was  mada  (I1I.]S86. 
milt  arid  nota. 

A  note  on  demand  with  a  provision  for  pay- 
ment when  the  payor  and  payee  mutually  agree 
ia  held  to  be  due  in  a  rensuonble  time  if  the 
payor  refuses  to  agree.    (Mass.)  759. 

The  right  of  an  accommodatlOD  indorser, 
who  indorses  a  note  for  tbe  benefit  of  some 
person  other  than  the  maker,  to  recover  against 
the  latter  when  oblified  to  pay  tbe  note  is  su<!< 
tained,  even  if  after  tbe  indorsement  be  learned  . 
of  a  lack  of  consideration  for  the  note.  (Or.) 
476. 

Notice  of  protest  is  held  to  be  properly 
served  on  an  assignee  for  creditors  where  the 
indorscr  hasmadean  assignment.  (Tenn.)  492. 

Batik». 

The  Insolvency  of  a  bank  which  was  repre- 
sented in  a  clearing-house  of  which  it  was  not 
a  member  by  a  bank  which  was  a  meml>er  and 
was  under  contract  to  pay  Ita  checks  until  ex- 
changes were  oompleled  i»  the  morning  fol- 
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lowlnr  a  notice  to  tennioate  the  trxangement, 
ie  held  not  to  make  the  pajrmeDt  of  eucb  checks 
according  to  the  coatraet  after  the  huolTencT 
of  the  drawee  was  knowo,  or  the  application 
of  coUateial  held  as  securltj  therefor,  an  Ille- 
gal preference.   (S.  Y.)  861. 

The  claim  of  a  bank  to  set  off  an  anmatared 
debt  of  an  InsolTent  depositor  against  a  check 
Is  denied  although  he  bad  made  an  assigoment 
for  creditoxa  before  the  check  was  drawn. 
(Ky.)7W. 

Wagf$. 

Qiiiog  cheeks  for  mercbandise  Id  adraoce  of 
lay-dayls  held  not  to  violate  a  statute  requir- 
pay  In  monqr.   (Ky.)  278. 


The  coDStltationall^  of  a  statute  oompelUng 
weekly  paymeDta  of  wages  by  manofacturcn 
Is  npbeld  in  Haasacbasetts,  where  the  oonati- 
tutlonal  proTialons  are  perhaps  broader  than 
in  most  states.   (Bfass.)  844. 

Intolvmejf. 

The  waiver  of  exemption  of  a  nonresldeot 
from  the  discharge  of  a  firm  by  proving  a 
claim,  Totiog  for  ao  assignee,  and  accepting  a 
dividend  is  held  not  to  extend  to  hu  claim 
against  another  firm  composed  of  a  portion  of 
the  partners  of  the  former  and  which  was  dia- 
charged  In  tbe  same  proceeding  (Mas^)  iSL 


in.  CoRFORATIOira  AKD  AeSOOIATIOKB. 


An  attempt  by  a  corporation  to  transfer  all 
Its  properly  to  another  company  for  stock  in 
tbe  lattertobe  beld  as  a  permanent  investment, 
Is  held  vttra  virea  and  set  aside  at  tbe  suit  of  a 
stockholder.    (Coon.)  804. 

The  rights  of  foreign  corporations  which 
have  not  complied  with  the  eooditiona  of  the 
right  to  do  business  are  beld  to  include  the 
right  to  sue  for  negligent  injuries  to  property. 
(Ark.)  88. 

The  question  whether  or  not  the  property  of 
an  insolvent  corporation  constitutes  a  trust 
fund  ts  discussed  in  an  Alabama  case  which  de- 
nies that  It  is  such  in  any  other  sense  than  that 
It  will  be  administered  for  tbe  equal  benefit  of 
ctedltora.   (Ala.)  707. 

The  doctrine  that  a  railroad  company  can- 
not escape  liability  for  injuries  caused  by  the 
operation  of  the  road  by  other  persona  ia  held 
not  to  extend  to  the  liability  to  a  servant  of 
another  company,  who  was  Injured  by  tbe 
negligence  of  a  fellow  servant   (Ind.)  816. 

A  Jnd^ment  «s  d^ieto  Is  held  to  be  eaforce- 
able  against  stockholders  of  a  corporation  un- 
der a  coDslitnttonat  provision  that  dues  from 
corporationa  shall  be  secured  by  individual  lia- 
bility of  stockholders.   (8.  C.)  403. 

A  college  Is  held  in  an  Ohio  case  to  have  a 
Tested  right  lo  its  property  such  that  tbe  legis- 
lature cannot  in  effect  donate  It  to  another  in- 
itltulion.  (Ohio)  409. 


Offem. 

An  officer  who  is  a  general  managing  afreat 
of  a  lumber  company  is  held  personally  liaUe 
for  negligence  in  setting  an  Inexpeiienoed  and 
IgDoraot  employ^  at  work  on  a  dangerous  ma- 
chine.  (Wis.)  489. 

The  manager  of  a  corporation  la  held  liable 
jointly  with  the  corporatioa  for  oegligeot  fdl- 
ure  to  erect  a  scaffold  or  saf^aard  to  protect 
people  from  falling  brick  when  erecting  a  boUd- 
fng.    (Ala.)  488. 

Partjierthip. 
An  exi>endlture  by  a  partner  for  perfecting 
an  apparentlv  Imperfect  title  to  partnership 
real  estate  held  in  his  name,  without  co□fiul^ 
ing  his  partner  who  was  fully  acquainted  with 
the  title  and  who  In  fact  knew  that  the  this 
was  good.  Is  held  not  chargeable  to  the  pait- 
nership  on  an  aooonnting  between  tbe  partDen. 
(Minn.)  86. 

Permitting  real  estate  purchased  with  part- 
nership money  to  stand  In  the  name  of  one  of 
the  partoera  is  held  not  conclusive  against  part- 
nership owDersblp  as  against  one  who  had 
giveo  that  partner  credn  on  the  faith  of  his 
apparent  title.  FwA  erldence  is  bdd  admis- 
sible to  show  the  true  ownership.   (Ala.)  181. 

A  conveyance  of  partnership  real  estate  by  a 
surviving  partner,  although  purporting  to  coo- 
vey  only  his  interest,  is  held  operaUve  to  the 
extent  of  the  partnenhip  tntneet  (Wash.) 


8». 


IT.  DoHsenc  Reutiohs;  Pbrsonal  GAPACiTf; 


The  right  to  get  married  without  consent  of 
an  employer  Is  sualaloed  in  case  of  a  house- 
keeper whose  podtion  required  personal  attend- 
ance upon  the  employer  as  well  as  tbe  care 
of  the  house,  when  tbe  husband  would  not  in 
any  way  interfere  with  tbe  performance  of  tbe 
contract.   (N.  T.)816. 

An  extensive  discuseion  of  tbe  jurisdiction 
of  a  court  to  decree  a  divorce  against  a  pBrt? 
outside  its  jurisdiciion  is  fnroUbed  by  a  South 
Carolina  case  which  denies  validity  to  ao  Illi- 
Dola  divorce  against  a  ciiizen  of  South  Caro- 
lina.  (S.  C.)  655. 

TnftinU. 

Distinguishing  the  case  as  being  Id  the  nat 
ure  of  a  suit  in  rem  it  is  held  Ibat  juriadictlon 
for  a  judicial  sale  of  {nopetty  may  be  obtained 
28UR.  A. 


without  actual  service  of  process  on  Infant  de- 
fendants for  whom  an  appearance  is  entered 
and  a  guardian  ad  litem  appointed  who  de- 
fends for  them.   (N.  T.)  847. 

/fl«an«  pemnu. 
The  fact  of  undisclosed  tnssnl^  is  Inraffl- 
cient  to  give  a  right  of  action  against  an  attor 
ney  for  the  insane  person,  who  receivea  money 
by  telegraph  from  a  third  petaon  on  the  client's 
request  and  retains  it  in  payment  for  WTioes. 
(Mass.)  694. 

y.  FZDUOIAKTBB. 

Executors  who  have  qualified  as  such  aif 
denied  the  power  to  change  their  capadty  to 
that  of  testamentary  trustee^  altfaongh  they 
are  appointed  such  by  the  will,  nntU  their  ao- 
oonnti  as  execututs  are  settled  and  qipnmd 
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RBd  an  order  of  the  court  obtaloed  for  the  trans- 
fer of  the  estate  to  them  as  trustees.  (Mont.) 
116. 

The  rule  forblddins;  an  agent  to  deal  with 
himself  is  applied  to  defeat  an  insurance  pol- 
icy Issued  by  an  agent  to  himself  as  receiTsr 
ox  the  property  insured.   (Mis^.)  2S0. 

Ad  a$8ifrnee  for  creditors  and  receiver  la  de- 
nied the  right  to  attorney's  fees  for  nonucoess* 
fully  defenalng  an  asfiigDment  Bgaiast  crvdi- 
tors  Hssertiog  liens  on  the  property,  but  allowed 
such  fees  for  a  Bucoessful  defense  against  claims 
to  the  property    other  creditors.  (Miss.)  897. 


The  liability  of  a  receiver  od  taking  posses- 
sion of  premises  leased  by  the  corporation  for 
which  he  Is  appoinred  is  held,  on  a  review  of 
conflicting  authoritiea,  to  extend  only  to  the 
payment  of  rent  while  he  may  retain  posses- 
sion.  (Mass.)  458. 

The  nature  of  partnership  real  estate  is  tn- 
volved  In  a  case  in  which  a  purchsse  thereof 
on  a  judicial  sale  by  the  administrator  of  the 
last  surviving  partner  is  held  to  be  made  in 
trtisL  (Ill.)lS8i 


VL  ToBTS;  Nbougkrob;  iHjuBnu;  Libel. 


The  expression  of  an  opinion  by  psston  of 
churches  to  the  effect  that  an  academy  Is 
harmful  to  moral  and  religious  Interests  be- 
cause dancing  is  practiced  there.  Is  held  aotion- 
able  in  a  Uissouii  case  where  no  dispute  as  to 
the  facts  appears  other  than  a  dispute  as  to  the 
moral  qoallty  of  dancing.  The  court  held  It 
to  be  «  question  for  the  jniy  whether  the  pub- 
lication was  justified  on  the  ground  that  danc- 
ing  was  ImmoraL   (Mo.)  667. 

Mutual  vituperation  ia  held  In  a  Louisiana 
ease  to  justify  a  verdict  for  defendant  Id  an 
action  for  slander,  although  slanderous  wwds 
■re  proved.  (La.)  781. 

Auutf. 

A  Massachusetts  case  by  a  majority  of  the 
court  decides  that  false  representations  which 
will  sustain  an  action  for  fraud  against  one 
who  made  them  In  answer  to  an  inquiry  or 
voluntarily,  on  the  faith  of  which  a  transac- 
tion between  other  persons  was  eotered  into, 
must  have  been  made  with  Intent  to  decdve. 
(Mass.)  758. 

Ntgligene*. 

See  also  «upn»,  IL,  Officer*. 

The  contributory  negligence  of  a  parent  as 
cnatodian  of  a  minor  is  held  to  bar  the  par- 
ent's right  of  action  as  admloistrator  for  the 
death  of  the  child  where  the  parent  would  be 
the  sole  beneflduyof  the  action.  (TenD.)48A. 

The  feet  that  a  trespasser  was  forbidden  to 
leave  the  premises  the  way  he  came  on.  but 
was  ordered  to  go  another  way  which  was  not 
nnore  daagerous,  was  held  Insofflclent  to  make 
bim  anything  but  a  trespasser  while  leaving 
the  premises,  while  doing  which  he  was  in- 
jured.  (C.  C.  App.  6th  C.)  ISL 

Themleexempiioff  a  charitable  Institution 
from  liability  for  negligence  of  Its  employes  Is 
denied  application  to  Uw  ease  of  a  nuisance 


maintained  by  sach  corporation,  even  when  II 
Is  regarded  as  an  arm  of  the  state.    (Ey.)  894. 

The  rl^ht  of  a  passenger  to  recover  when 
thrown  from  the  platform  of  a  car  to  which  he 
had  gone  with  Intent  to  get  off,  is  sustained 
where  (he  car  suddenly  increased  its  speed  and 
the  rule  that  recovery  cannot  be  bad  for  Inju- 
ries received  in  jumping  off  Is  denied  applica- 
tion.  (La.)  811. 

One  riding  upon  a  train  1^  fraud  or  stealth 
without  payment  of  fare  Is  oenied  right  to  re- 
cover for  injuries  not  due  to  recklessness  or 
willfulness,  and  the  Iowa  statute  making  rail- 
road companies  liable  for  all  damages  from 
neglect  of  agents  la  held  not  to  change  this 
rule.   (0.  O.  App.  8th  C.)  749. 

The  statnte  requiring  signals  at  railroad 
crossings  Is  construed  to  spply  to  a  road  ac- 
tually used  1^  die  public,  though  not  dedi- 
cated; and  to  a  person  not  using  the  crossing, 
but  who  had  driven  his  team  to  a  car  on  a  side 
track  with  intent  to  unload.    (Neb.)  824. 

The  fact  that  a  team  was  running  away  will 
not  prevent  a  railroad  compaoy  from  liability 
for  injuries  sustained  by  reason  of  lis  failure 
to  mainialD  a  gate  at  a  croaslog,  as  required  "tiy 
ordinance.   (Ean.)  696. 

A  physician  engaged  by  an  employer  to  treat 
employes  is  held  not  to  auatain  the  relation  of 
servant  to  his  employer  so  as  to  make  the  latter 
liable  for  his  mistakes.   (Tenn.)  658. 

The  question  of  the  liability  of  a  railroad 
company  to  faroish  medical  attendance  to  an 
Injured  servant  Is  considered  in  a  case  which 
holds  tbat  It  exists  only  Id  esse  of  emergency 
and  extends  no  further  than  that.    (Ind.)  646. 

Failure  to  raise  electric  light  wires  which  run 
over  the  metallic  roof  of  a  hotel  high  enough 
to  prevent  contact  of  persona  wiUi  them.  Is 
retarded  as  in  Itself  soffident  proof  of  n^ll- 
goira  in  case  a  person  ia  Injund  by  a  shock 
from  them.  (Oal.)0Mu 


Vn.  PaoPKKTT  Bights;  Oiftb;  Wima 


The  effect  of  bounding  land  on  the  "shore" 
of  a  lake  is  held  to  exclude  from  the  convev- 
ance  laad  between  high  and  low  water  tnark. 
(Fla.)  881. 

The  rights  of  riparian  proprietors  to  have 
surplus  water  of  a  dam  made  to  supply  a 
canal  in  aid  of  navigation  flow  in  its  natural 
channel  is  protected  sgainst  an  attempt  \sj 
grantees  of  tho  state  owning  the  w^er  power 
W  L.  B.  A. 


which  was  created  by  the  dam  to  divert  water 
through  the  canal  and  sluice-ways  cut  there- 
from to  operate  mills  along  the  canal,  and  ills 
hdd  the  slate  conld  not  take  away  the  right  of 
riparian  proiffieUws  for  any  private  use, 
(Wis.)  448. 

The  right  to  take  ice  from  a  pond  In  a  non* 
navigable  stream,  as  between  the  owner  of  the 
pond  with  the  tight  to  flowsge  and  the  owner 
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of  the  land  under  it,  bcloDfta  to  the  owner  of 
the  land  over  which  the  ice  forms,  subject  to 
the  dominant  rifiht  of  flowaee  which  must 
□ot  be  impaired  by  the  takfiig  of  the  loe. 

{Neb.)  681. 

Ad  inatrutnent  girlng  coBBent  withoat  words 
of  gnat  to  the  discharge  of  muddy  waters 
from  ore  washers  Into  a  stream  is  held  ooly  a 
license  which  does  not  enure  to  the  beneflt  of 
a  grantee  of  the  licensee.  (TeoD.)  421. 
Dedication. 

The  right  of  a  railroad  company  to  acquire 
aright  of  way  by  romoion  law  dedication  is 


a  deceased  parent  who  would  bare  heeo  enti 
tied  thereto  if  alive,  la  not  subject  to  deduct ioa 
for  the  parent's  debt  to  the  craDdparenL 
(Tex.)  52^ 

Trade-mark. 
The  rule  that  the  name  of  a  patented  article 
CADDOt  be  claimed  as  a  trademark  after  the  ex- 
ptralioD  of  the  patent  is  applied  in  a  case 
where  there  was  ootbing  to  show  nay  iotent 
to  use  the  oime  as  an>  ihinir  f  lae  iban  Ibe  de- 
scription of  the  iiaieDttHl  article,  (Uasa.)  443. 
Lien. 

The  1ia)>'  \%f  of  a  railroad  company  which 


considered  and  denied  in  an  Illinois  case  ;  has  oblaintU  iis  road  under  a  rweiTer^a  sale  is 
which  Slates  there  ia  no  authority  in  the  com-  sustained  for  unpaid  claims  against  the  former 
mon  law  for  such  dedication.    (111.)  612.  railroad  company  on  the  ground  that  Ibey  c<in- 

Curtenji.  stituted  n  lien  on  earnings  of  the  road  in  the 

The  rights  of  the  parties  Id  land  conveyed  to  receiver's  hands  after  the  sale.    (Tex.)  761. 


a  maD  in  trust  for  the  use'  and  benefit  of  bis 
wife,  especially  after  be  baa  obtained  a  divorce 
from  her,  are  discussed  in  a  case  which  de- 
clares that  his  rights  as  tenant  by  ihe  curtesy 
initiate  coatioue.  and  that  Lis  possession  under 
tbe  deed  Is  oot  adverse  to  Ler.   (III.)  618. 

DCWT. 

The  enactment  In  Arkansas  of  a  statute  de- 
nying dower  to  a  woman  divorced  for  her  mis- 
conduct, ftltboueh  implying  an  oploion  of  the 
legislature  that  ^e  would  be  entitled  to  dower 
If  divorced  for  other  causeit.  Is  held  not  to 
change  tbe  common-law  rule  which  dcnie» 
dower  after  dissolution  of  the  bonds  of  matri- 
mony.  (Ark.)  167. 

Deteent. 

Tbe  ihare  inherited  by  a  grandson  In  lieu  of 


Oiftt. 

Charitable  uses  are  held  to  include  a  gift  for 
tbe  establlBhrnent  of  convenieDt  and  healthful 
tenements  to  be  rented  to  laborers.   (R.  I.) 

610. 

WilU, 

The  revocation  of  a  will  executed  by  an  un- 
married woman  under  the  provisions  of  a 
statute  is  held  not  to  apply  to  the  subsequent 
marriage  of  a  womao  who  was  a  wife  wbeo 
the  will  was  made.   (Cal.)  414. 

A  gift  to  testator's  grandchildren  when  tbe 
youngest  reaches  the  age  of  forty  years,  al- 
though within  the  rule  against  perpetuities,  is 
sustained  by  modifying  it  so  that  the  aee  of 
twenty-one  Is  substituted  for  thai  of  forty. 
(N.  H.)  m 


YIIL  OiTii.  Rehkdibb; 

A  remarkable  illustratioo  of  the  development 
of  remedies  is  giveu  in  a  New  Hnmpahire  case 
holding  that  a  tenant  in  common  must  account 
to  his  cotenant  for  the  use  of  the  premises. 
(K.  U.)  829. 

The  right  to  remit  part  of  a  debt  by  volun- 
tary credits  Is  sustained  where  the  avoweil 
purpose  was  to  reduce  tbe  claim  to  an  aoaount 
within  the  jurisdiction  of  a  justice  of  the 
peace.   (Ark.)  221. 

Quo  warranto. 

Tbe  right  to  trial  by  jury  on  an  information 
In  the  nature  of  a  writ  of  quo  warranto,  brought 
as  a  substitute  for  the  writ  of  quo  warranto,  is 
denied,  in  the  aluence  of  any  statute  proTiding 
therefor,  and  the  proceediag  beld  to  be  purely 
civil,  on  an  extensive  review  of  the  authorities 
on  tbe  subject.   (Mass.)  455. 

Forfeiture  effranehite. 

A  statute  anthorizing  a  court  to  declare  a 
turnpike  road  abandoned  because  it  had  been 
outof  repair  for  six  months,  without  providing 
for  the  right  to  a  jury  trial  in  the  firft  instance 
or  on  appeal,  is  In  violation  not  only  of  tbe 
conatituUonal  provision  for  trial  by  joty,  but 
also  of  provisioDB  as  to  due  course  of^law  and 
due  process  of  law.   (Ohio)  760. 

A  spur  track  built  under  parol  agreement 
is  beld  to  give  such  possession  that  the  owner 

ttUiLA. 


RUXiTO  ARD  PBlNCIPLra. 

of  the  land  cannot  maintain  trespass  oo  revok- 
ing bis  permission.   (Hich.)  510. 

Property  io  tbe  bands  of  a  common  carrier 
in  course  of  transit  to  another  state  is  held  ex- 
empt from  garaishment  OD  grounds  of  pnblio 
policy  and  of  lojustioe  to  the  carrier.  (MinD.) 

600. 

Bneittrthifm. 

The  appointmeot  of  a  receiver  to  hold  sub- 
ject to  the  order  of  tbe  court  the  property  of  a 
corporation  which  bad  forfeited  Its  franchise 
by  conducting  prize-fights  is  sustained  in  aid 
of  an  injunction  against  further  abuse  of  the 
franchise.   (Ind.)  727. 

Contribution. 

The  claim  that  a  right  of  action  for  contri- 
bution between  co  obligors  on  a  written  contract 
arises  on  such  coatiact  or  by  way  of  subroga- 
tion is  denied  in  a  case  which  holds  that  it  is 
based  oo  an  implied  promise  raised  hy  law  in 
tbe  absence  of  any  security,  lien,  ex  priority 
held  by  the  creditor.   (Tex.)  028. 

Ji^unelion» 

A  very  important  case  denying  an  injunctioa 
agniust  tbe  conUnuanoe  of  a  strike  andboj'cott 
of  a  typographical  union  declarea  that  tbe  in- 
jury threateoed  and  impendiug  must  be  Irre- 
parable in  order  to  justify  that  remedy.  (Or.) 
464. 

The  power  of  a  contt  of  eqtdty  to  en  jda  tbe 
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tnufer  or  conectlon  of  •  note  whf cb  Is  v<^  by 
maoD  of  a  material  alteration  to  denied  on  the 
gound  of  an  adequate  remedy  at  lav.  (Neb.) 

Beli^fnm  compromise. 

Fraudulent  misrepreaeutatioDS  InduclDK  an- 
other party  to  compronaiae  through  mistake  as 
to  bis  legal  rights  is  held  aufficient  ground  for 
relief  to  him.   (Ey.)  478. 

Limitation  of  actions. 

A  novel  case  of  the  nianiDg  of  tbe  statute  of 
llmltetions  agaiast  noknown  trespassers  be 
Death  the  sunace  of  the  ground  by  wrongfully 
extending  a  coal  mine  into  a  nelgbbor's  land, 
holds  tbat  in  t^nnsyWania  wbpre  equity  U  ad- 
mioiBtered  tncommoo-Iaw  actions  the  statute 
runs  only  from  the  time  of  discoTery  or  rea- 
aonable  opporluolty  for  discorerjjr,  at  least  so 
far  as  it  applies  lo  tbe  compensation  allowable 
on  a  bill  of  accouoL   (Pa.)  288. 

A  valuable  optDioo  in  a  Coanectietit  case 
casiains  the  admissibility  of  a  vritteu  statement 
of  facts  00  teflUmooy  of  a  witness  who  knew 
It  to  be  true  when  made  although  unable  now 
to  remember  the  facts.    (Cono.)  143. 

The  claim  tbat  parol  evidence  is  inadmissible 
«Dtirely  to  defeat  a  mnrtgajre  and  show  tbat  It 
had  DOoperalion  whnteTerisdiscussed  iaacase 
which  regards  this  as  a  somewhat  shadowy  dis- 
tinction from  the  proof  of  a  lack  of  conBidera- 
tion,  and  permits  eyidence  tbat  a  mortgage 
was  entirely  without  consideration.  (N.  Y.) 
875. 

Eztriosic  evidenre  to  identify  land  devised 
by  incorrect  description  is  permitted  in  an  Illi- 
nois case  which  does  notexpressly  oTerrole  but 
in  fact  seems  to  overrule  the  case  In  16  L.  R 
A.  821.  (1110149. 

The  doctrine  of  tbe  burden  of  proof  as  to 
«ontribuu>iy  negligence  ii  extensively  discussed 


In  a  Texas  case  which  imposes  the  burden  on 
the  defendant   (Tex  )  fi8S. 

DamagiM. 

The  much  disputed  question  of  the  right  to 

damages  for  menial  suffering  In  case  of  default 
in  delivering  a  telegram  is  decided  iu  Iowa  in 
favor  of  such  damages.    (Iowa)  72. 

A  South  Dakota  case  reviewing  the  authori- 
ties holds  that  pecuniary  damages  alone  are  re- 
coverable  in  an  action  for  death.  (S.  Dak.) 
573. 

The  effect  of  readiness  to  pay  a  note  at  the 
place  and  time  at  which  it  is  payable,  as  a  de- 
fense  to  an  action  on  tbe  oole  is  destroyed  by 
paying  interest  on  tbe  note  after  its  maturity. 
(Fla.)m 

Computing  dividends. 
What  tbe  court  calls  a  new  and  important 
question  for  federal  courts,  as  to  the  deduction 
of  colleclionB  from  collateral  after  the  declared 
insolvency  of  a  Datlond  bank  from  a  creditor's 
claim,  !□  computing  dividends,  is  decided  in 
the  oegative,  on  a  full  review  of  the  authorities 
as  lo  such  deductions  lo  other  casea  of  tnsol* 
vency.   (C.  0.  App.  6th  C.)  881. 

Entrj/  of  Judgment. 
Tbe  entry  of  a  judgment  by  tbe  clerk  In  the 
Judfrmeot  book  is  held  in  North  Dakota  to  be 
at)8olutely  necessary  before  tbe  judgment  can 
have  any  force  or  ellect.   (N.  Dak.)  621. 

Comity. 

The  principle  of  comity  Is  held  to  preclude 
an  action  by  ao  admioistratrlz  on  a  policy  of 
life  insurance  at  the  home  office  of  the  iosur- 
ance  company  in  the  state  where  the  polity  was 
issued  and  the  Insured  then  resided  and  where 
bis  widow  still  resides,  if  a  prior  action  has 
been  commenced  by  ao  adminisirator  duly  ^ 
pohited  in  another  state.  (N.  T.)  879. 


.  XX.  (TitiunTAL  Law  ahd  PsaonoK 


Shooting  across  a  state  boundary  and  hill- 
ing n  person  in  another  state  is  held  to  give  no 
jurisdiction  of  tbe  crime  to  tbe  courts  in  tbe 
state  from  which  tbe  shot  was  fired.   (N.  C.) 

Arrest. 

Tbe  fact  that  a  disorderly  person  was  ar- 
rested by  an  officer  who  bad  no  warrant  and 
did  not  see  tbe  oSeosc  committed  Is  held  not 
to  make  it  unlawful  where  the  officer  was  at 
the  depot  waiting  in  response  to  a  telegram  aud 
arrested  the  passencer  who  was  pointed  out  by 
the  conductor.   (Md.)  68a 

Fifrgersf. 

An  lllnstratiim  of  a  worthless  instrument 
which  cannot  be  subject  of  forgery  is  a  writ- 
ten request  to  pay  money  to  h  person  uamed 
"  and  charge  to  blin  at  my  office."  (Mont.) 
127. 

ErtTodition. 

A  case  of  great  iutcrest  as  to  interstate  extra- 
dition denies  the  power  to  surrender  the  mur- 
derer as  a  fugitive  from  tbe  state  In  which  his 
victim  was  killed  by  a  shot  across  the  state 
Ifaie.   (N.  C.  68. 

That  a  person  may  b«  a  fngllife  from  jus- 
-nh.  &  A. 


tice  while  at  bis  own  home  Is  shown  In  a  case 
where  a  purchaser  of  goods  in  another  state 
made  false  representaiioos  on  tbe  strength  of 
which  tbev  were  subsequently  shipped  to  him. 
(N.  C.)  294. 

An  information  Is  held  Insufflcfeot  as  a  sub- 
stitute for  an  ludictment  as  the  bafds  of  tbe 
surrender  of  a  fugitive  from  another  state,  and 
affidavits  accompanying  tbe  requisition  are 
also  held  insufficient  if  not  authenticated,  re- 
cited in.  nor  used  to  obtain  tbe  warrants.  (0. 
0.  App.  4lh  C.)  801. 

Indictments. 
Tbe  general  allegatioas  made  in  an  indict- 
ment are  held  in  a  Mionesote  case  to  be  lim- 
ited by  the  speoiflc  allegations  so  that  the 
indictment  la  invalid  nnleas  the  specific  alle- 
gations are  sufficient  to  describe  aa  offense. 
(HloQ.)  896. 

Orand  jury. 
A  statute  providiag  that  ten  persons  shall 
cooslitule  a  grand  jury  of  whom  eight  may 
find  an  iudictment,  is  held  to  violate  tbe  con- 
stitutional requirement  of  indictment  by  grand 
jujy,  as  this  means  a  common  law  grand  jjorj, 
<Neb.)  88. 
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Imnlarltles  In  grand  Juries  are  conBldered 
fai  an  fcm%  caae  In  which  it  Is  held  that  an  In- 
dictment will  not  be  miashed  because  a  brother 
of  the  man  whose  wife  was  indicted  was  upon 
the  grand  Juiy,  but  that  haTlng  more  mem- 
bers from  a  civil  towoahip  than  the  taw  per- 
mits would  make  an  indictment  found  by  the 
grand  jury  Toid.   (Iowa)  190. 

That  a  grand  juror  was  one  ol  tbe  witncnea 
upon  whose  testinwDy  an  indictment  is 
found  la  hdd  not  to  make  the  indictment 
void.  fMa8a.)818. 

A  secood  Indictment  may  be  found  by  tbe 
same  grand  Jury  on  tbe  evidence  originally 
presented  where  the  first  Indictment  has  been 
dismlsaed.  (Hion.)8S4. 

An  inflammatory  charge  to  a  grand  Jury  by 
the  court  is  condemned  ]□  a  Nebraska  case  and 
the  description  of  the  charge  as  inflammatory 
Is  found  to  be  a  merited  criticism  which  does 
not  coDStttute  contempt  of  court.   (Neb.) 867. 

A  summary  commitment  by  a  justice  of  the 
peace  of  a  penon  «]u  refuses  to  answara 
S8  L.&A. 


proper  question  on  an  Investlgallon  beftm 
grand  jurors  is  held  in  a  Conneclieat  case  to 
be  authorized  by  Conoectfeut  statate  aod  not 
to  viol^  the  constitutional  rigbt  to  doe  pr» 
ccM  of  law.   (Goon.)  S4a. 

Bvidnee. 

Privilege  as  to  information  acquired  hy 
physicians  fai  a  professional  capacity  is  heM 
not  to  extend  to  dentists  so  ss  to  ezdode  les- 
tlmony  to  ideoilfy  a  person  by  reason  of  fslse 
teeth  fumi^ed  by  the  dentist.   (Mich.)  ISQl 

The  constitutional  provision  against  com- 
pelling  a  person  to  Im  a  witnesa  against  him- 
self is  held  not  violated  by  oompellioc  him  to 
stand  op  tat  Identlficatloo  by  a  witneai.  (N. 
Y.)fl99. 

Betfdfefue. 
Tbe  right  of  self  defense  is  not  cat  off  from 
one  who  has  attempted  to  avoid  any  further 
struggle  merely  because  be  waa  originally  tht 
aggreMOC.  (C&L)  691. 
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AeeomplieMt  erldenoe  of,  before  cntiid 

Juz7.  tee  Orasd  Jitbt. 

A.  ceo  tut.    See  OOTKRAXOr. 

Alien;  w  frr«n<l  Juior  106 
▲vprvnttoMi  dn^  to  f  arnUi  medloal  aid  to  Mt 
ftMfi—iiiiiiilB   Bee  PuBLio  iMPBoraauRB. 
Ammpslt;  acalnit  eotaunt  8U 
Carrien.  See  «leo  OABaiaim—T. 

Right  of  paflsengw  to  itop  OTer:— In  geo- 
enl;  rule  In  caee  of  ooupon  tickets;  %ffeot 
of  parlJcuiar  stlpulatloDe,  ajrreements,  or 
feprcientatlODS;    itatutory  permlnlon: 
Umlted  tloketR  ipedal  rates  or  oontracti; 
roles  and  eaetomof  oarrien  effect  of  de- 
lay of  train:  throogb  train  to  be  taken;  DO 
■top-over  without  ticket;  Une  wHhln 
which  stop-orar  must  be  used;  right  to 
take  ap  tloket  173 
CItU  ri^htst  oesroes    grand  Juron  ZOi 
Commercei  injunction  against  atrlkea  af- 
fecting 4ii 
CoBsplrmey.  See  iKJURonoir. 
CoBBtltatlonal  Imt.  Bee  aleo  Cbuiiwal 
Law. 

As  to  Btatntei  reqnlring  wagea  to  be  paid 

In  lawful  money  278 
Validity  and  effect  of  statutes  iflgulatfng 
time  of  payment  of  wages  8U 

Coparceners.  See  OoraNAncT. 

Vopyvifght;  liability  of  offloeraof  aoorpora- 

tioa  lor  lu  lofiingemeot  4jEC 

CorporfctioMi  persona]  Itablltty  of  offlcefs 
of,  for  Its  torta  or  negllgeDoe:— <!■)  Iti 
general;  <IL)  ftaud;  (ni.}ooDratBlon;  iTVJi 
trespasa;  (V.)  Infringement;  (O)  of  patent; 
(bjof  trademark;  («)  of  oopyrlght:  (VT.) 
Injury  to  persona  generally;  (TIL)  Injury 
toemploy6;  iTUL) libel;  <tX.)  negligence  m 

Cotenancy;  liability  of  ootenants  to  account 
for  use  and  occupation  and  rents  and  prof- 
its:—iL)  the  commoD-Iaw  doctrine;  (IL> 
reason  of  the  oommon-lawdootrlnei  (IID 
states  not  adopting  the  BngUsh  statute; 
(ITJ  whea  heldUaUe:  ((0  hi  oaie  of  ouster; 
<b)  In  cases  where  an  agreement  exttti; 
(e)wben  occupied  by  one  alone;  (T.)  the 
remedy  as  between  oo tenants;  (a)  statu- 
tory action  of  account;  lb)  prooeedlnm  In 
equity;  (ej  In  action  of  assumpsit;  (TL) 
liability  to  aoooont  for  rents  received; 
(711.)  Ueo  for  reots  received;  (Tm.)  the 
queetton,  what  la  more  than  a  just  sharer 
(LOneoessttyotademand:  (X.)necessary 
allegations  in  notion  of  aocount;  (XL)  In 
what  character  liable:  (ZIL)  poeltian  of 
•otenant  holding  over;  (ZUL)  extent  of 
UabUlty;  (XIT.)  when  liable  to  pay  In- 
terest (XT.)  when  held  for  the  rental 
Talue:  (XTL)  position  of  purchaser  of 
ooteoaot^  ebare;  iXTIL)  as  to  0(varo»- 

a8L.B.A. 


nets:  (XVIII.I  the  question  of  deductions; 
CXIX.)  mesne  prodts;  {XX.)  ibe  applica- 
tion of  the  statute  of  limitations:  (XXT.) 
ooDStructfou  of  the  state  statutes 
Courts;  locality  of  crime  committed  by  shoot- 
ing or  striking  across  state  boundary:— 
(L}what  oonstltutes  the  offeoae;  (XT.)  the 
question  of  looaU^.  (IlL)  statutory  pro- 
visions regarding;  (ITJ  oonstltntlonalt^ 
of  auehttatutea  9t 
To)  UDtary  credits  to  bring  debt  within  Jurls- 
diotiou  of  court:— (L)  the  rule  permitting 
remtSBlOD:  (11.)  the  rule  as  affected  by  tbe 
character  of  the  claim;  (a)  actions  for  an 
uncertain  amount;  (b)  aotiooa  for  an 
amount  certain;  (e)  actlona  In  which 
jurlsdlotlon  depends  upon  the  value  of 
tbe  property  in  eult:  (III.)  remission  of  In- 
tereat;  (IT  J  rule  denying  the  right  to  i«- 
nUt;  (V.)  what  eonstltneea  a  leoilsBlon! 
(VD  when  made  ffl 

Criminal  law  l  for  locality  of  crime,  see 

CODBTO. 

Bight  to  compel  accused  to  exhibit  himself 
for  IdentJacatlon:— <I.)  oasea  denying  tbe 
right;  (IL)  cases  asserting  tbe  right;  (m.) 
oomparleon  of  caesi;  (IT.)  waiver  of  tbe 
oonatltotlotuU  exemptfam;  (T  J  the  Bngbsh 
rule  OBt 

Criticism.  See  Lmu 

Debtor  and  creditor.  See  Pabtm  aiwmr. 

Estoppelt  of  partner  as  to  real  property  IQIfr 

Ewidenee;  before  grand  Jury,  see  Gbahv 

JUBT. 

See  also  (^rimtwai.  Law. 

XlMCDtioa;  purchase  of  real  eatate  of  part- 
nership under  182 

Exectttora  and  administrators;  de- 
ceased partner's  abare  in  real  estate   '  99,  lOB- 
Bights  of,  as  against  sorvlvlng  partner  in 
real  eatate  13* 

EKtradltlon;  l^  ue  fagltlvea  subject  tor- 
must  have  been  in  demanding  sute;  no 
ocmetraotlva  preaenoa;  lettbig  flxime  In 
motion;  the  pnrpoee  of  tbefllgbt  t» 
What  papeis  neoessary  to  obtain  surrender 
of  fugitive  from  another  statei— In  gen- 
eral; requirements  of  state  statutes;  the 
requifiltton;  tbti  Indictment;  the  affidavit; 
sufflctenoy  of  oomplaint  or  Information; 
tbeaothentloatlon:  neoesslty  of  warrant; 
tbe  criminal  charge;  proof  of  flight;  right 
to  look  behind  papen  or  make  other  re- 
qinirementoi  effect  of  governor^  repr^ 
eentatlons  SOI 

Fraud;  by  partner  as  to  real  estate  1(M 
Uablllty  of  corporation  officers  tor  owp- 
pany's  fraud  4X1 

mfltiTM.  see  RXSKAMmUk 
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QMi'iilrtiwmili  UabQltr  ot  oarrien  to  gmx- 

nUnneDt:— as  to  di>bta  and  ordlaatr 
ballmean;  (a)  appllcaUon  of  ordinnry 
■arnliifanifDt  lawn  (b)  test  of  R«mtBh«bll- 

itr;  (IL)  as  to  propertr  held  for  traiupor- 
(atloQi  (a)  white  Id  actual  transit;  (b) 
before  and  aft^r  actual  transit  000 

<h4Uid  jnx7;  qimliflcatloos  ot  ffmnd  jurors 
—il.)  alleo;  (11.)  citizen;  (III.)  realdeuoe; 
ClTj  voter  (V.)  freebolders  and  bouse- 
boldera;  (TL)  tazparen;  (Vn.)  locality: 
(Daounty;  (81  apporttonnea^  (8)  courts; 
(TIILjexemptfonsuDaffe:  cS}  offloen;  18) 
owoer  ot  griatmlU:<IX.ibla8;  (1)  opinion 
and  prejudice;  (2>  connection  with  prevl- 
OUB  trial;  (3)  Interest;  (1}  prosecutor;  (5) 
relation:  ifi)  suitor;  (7)  conscientious  Boru- 
ples;  (X)  prior  service;  (XI.>  brstanders; 
<ZIL)  disquallfloatlon  for  crime:  iXin.) 
D^roes;  (ZTV.)  women:  (XV.)  pleadioff 
aiidpraotloeireneEallr;  (ZVL)  Ixnoranoe;  ■ 
(XVU.)  lojat^  IH 
iTumber  of  grand  jaron  neoeseary  to 
concur  in  Andlng  an  Indictment:— (L) 
effect  of  Indorsement  "true  bill;"  (IL) 
record  of  flndlnK:  (ITL)  concurrence  by 
twelve  grand  jurors:  (IT.)  Impeachlnir 
tadlctment  bj  showtng  tbat  twelve  did 
not  ooDcun  (V.)  ooneurrenoe  by  proper 
number  of  grand  Jurors,  as  to  the  partfea, 
crimen,  eounta,  and  degree  of  orfme 
charged;  (TLV  ooneurrenoe  by  majori^ 
when  grand  jury  exceeds  twenty-tbtee; 
(VII.)  provisions  for  concurrence  by  lees  ^ 
tban  twelve;  oonstitutlonet  questions; 
(Tin.)  statutes  and  constitutions.  83 
Improper  Influence  or  Interferenoe  with:— 
(L}by  cbargeto;  (I].)by  prosecuting  at> 
tomeys;  (IIL)  by  deputy  and  a«latant 
proeooutors;  (IT.)  hy  attonwyi  generally; 
(T.)  by  bailiff,  messenger,  and  otBoen(TX) 
by  clerk:  (VU.)  by  stenograpfaen  (YIID 
by  Interpreter;  (IX.)  by  other  persons 
present  867 
'Oompetenoy  of  evidence  before:— (I.)  ood- 
feflBion8,adml»sIon8,Bndrefusal  to  testify; 
(a)  acoused;  (b)  aocompllcee  and  Joint 
-defendants;  (IL)  evidence  of  criminals; 
(UL)  deposltiona  and  affldavits;  (ITJ 
documents;  (T.)  minutes;  (VI.)  swearing 
■or  witnesaee;  (YIL)  wltneesee  generally; 
CVin.)  proeecutor;  {IX.)  wife  as  witness: 
(X.)  bearing  witnesses  In  open  court;  (XI.) 
Indictment  on  evidenoe  partly  Incom- 
petent; <XII.)  physlalana;  (XIII)  evidenoe 
genendly;  (XIV.}  rumor,  {XTJ  Ume  818 
BulBclency  of  evidenoe  before,  tomutaln  tn- 
dlotment:— <I.)  Indictment  on  knowledge 
of  grand  jury;  (IL)  evidence  on  r^ 
indictment;  (lit.)  no  evldeoce;  (IT.)  pros- 
ecutor; (T.)amountof  evidence  neoeasary 
to  sustain  an  indictment  In  general;  (VL) 
witnesses  for  defense  8H 

fffghwa-y.  See  Public  Ihfbovbmxiitb. 

SomMteadt  partnership  Interest  in  lOB 

SnnlMUid  and  wifto;  wife  as  a  witness  be> 
fore  grand  jury,  see  Obaud  Jcbt. 

Ibdletment;  as  to  evidenoe  before  grand 
jury,  and  Improper  Iniluenoe  on  grand 
jury,  see  Osakd  Jurt. 
Limitation  of  ireneral  allegations  In,  Ity 
specific  allegaUons  886 

«8  L.  R  A. 


XqJnaetloB;  against  strikes:—  (L)  tajuno- 
Hons  generally;  (IDprocMdinn  under  tba 
Intmtate  oommeroe  act;  (IIL)  reeeirew 
Against  negotiation  of  note:— geneially; 
In  cases  wbere  the  uote  Is  void:  fraud  or 
failure  of  consideration:  in  aid  of  set-off; 
where  note  is  beld  In  trust;  olbor  reniedleK 
after  maturity;  parties  in  pari  aatcto;  ab- 
sence of  fraud;  nun  ooDvenlenoe;  zlgbto 
of  innooent  holder 

InterMts  llaUlttr  of  ootenant  for 

Bemladon  of,  for  purpose  of  jnrUdlottoa 

JadsaaVDii  what  entry  or  record  Is  neoea- 
sary to  complete  a  judgment  or  order: — 
(t.)  necessity  of  oitry  or  record  general^ 
(a)  In  actions  at  lav  (b)  In  actions  In 
equity;  (ID  bow  made  and  what  consti- 
tutes; (a)  tbe  making  up  of  the  rectzd;  (b) 
slgnaturea  of  tbe  judgment  or  record;  (c9 
oitry  in  wrong  bo<dq  (III.)  for  tbe  poib 
pose  of  terminating  tbe  power  of  tbe 
court  to  obang^  (IT.J  aa  between  tbe 
parties:  fV.)  for  the  purpose  of  appeal: 
(a)  in  courts  of  chancery;  (b)  in  fedw«l 
courts;  (e)  under  state  statutes;  (d)  orders 
for  judftmeot:  (e)  orders  made  out  of  court; 
(Tl.)  tor  the  purpose  of  being  ettectlve 
as  a  lien;  (TIT.)  for  tbe  purpose  of  en- 
fOrcemmt;  (a)  by  executloo:  (b)  by  action; 
(VUI.)  for  the  purpose  ct  patting  0» 
■tatute  of  llmltattons  In  motion;  (IX) 
for  tbe  purpose  of  vesting  title;  (XJ 
tOr  the  purpose  of  evidence;  (XL)  to 
prevent  collateral  attaok;  (XII.)  to  con- 
stitute a  bar  to  another  action;  (XIIL) 
judgments  of  justices  of  tbe  peace;  (a) 
upon  flubmiesltnii  (b)  upon  verdict 

Jndldal  aale;  on  ezeontlon  against  part- 
nership real  estate 
Ponfliaae  by  partner  at 

Jtistloe  of  fbe  peaeei  entry  or  record  of 
judgmentsof.see  Jtn>aiCBRT. 

Ubelf  Ut>el  or  slander  by  expressing  opinions 
or  comments  without  mlsetatiQK  facts:— 
(L)  rules  and  principles;  (II.)  illustratlTS 
cases;  (a)  in  general;  (b)  orlttcism  of  writ- 
logs:  (c)  art  criticism;  id)  as  to  offlcersand 
candidates;  («)  as  to  dergymen;  if)  m  to 
other  public  or  profession^  mea 
Mutual  vituperation  or  defiimntion  as  af- 
fecting remedy  for  Ubel  or  alanden— <L) 
libel;  (IL)  slander;  (IIL)  timeand  oonneo- 
tlon  of  charges;  (a)  in  libel  caaei;  (b)  In 
slander  cases 
Liability  of  offlceis  ot  a  oorporatlon  forlta 
libelous  publicatlons 

LtottiM;  trespaM  agalmt  licensee  In  posses 
slon  after  revooatlon  of  license 

Uen)  equitable  lien  ot  partners  on  real  prop* 
erty 

Zdsiltatlon  of  metlona}  >■  toaccountiog 

by  ootenant 
As  to  right  of  partners  In  real  property 
Mmater  and  Mx>wantt  validity  and  etfect 
of  statutes  requiring  wages  to  be  paid  to 
lawful  money:-(L)  constltatlonalfty;  <IL) 
constructtoa  and  effeot;  (a)  In  general;  (b) 
to  whom  statutes  apply 
Talidity  and  effect  of  statutes  tagnlatlng 

time  of  payment  of  wages 
Injunction  against  strikes 
Duty  of  master  to  f  uml)|h>inedlaal  ^  to 
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■WTMit!— <L)  servanta  jfeaerally;  (IL}Ha> 
meo;  (in.)  spprentloes;  (IT.)  slaves  MS 
JjUtim^  of  an  Bftent  or  ■errant  to  third 
penontfor  hla  own  negHsenoe  or  noo- 
tafsnoo:  —  (IJ  to  people  geDerallr;  (<ti 
dlota;  a>)  deotaions  against  lUUIItr;  W  lla- 
Ulitj  HintaiDedi  (IL)  to  fellow  BerrantB; 
(tn.)  Joint  liabUItr  of  master  and  Bervant  488 
Heme  profltsi  Uabllltr  of  ootenant  for  8G7 
Mortflfase;  pomrof  partner  to  glTe,  on  real 
estate  S6 
Power  of  lorTlTlnff  partner  to  flva,  on  real 
emte  IM 
Ifagllgwirini  mar  wrongdoer  take  adran- 
tage  of  genMml  otatutorr  Imposition  of 
danugeeforDegllgentlnJurlee  Ttf 
Kiabllltj  of  ofBoen  of  aoorporattoo  forlta 

negtlgenoe  427 
Uabilitr  of  agentorwrniotto  tbtrd  per- 
sons for  Us  own  negUgraea  or  nonfeas- 
anoe  4S8 
Kegroet  as  grand  Junws  £04 
P»rtltlnnt  of  partnerahlp  real  estate  ue 
Partnerabipi  rlgbta  of  partuers  itit«r  se  in 
partoershlp  real  eetate:— (I.)  seaenil  rule 
as  to  portnera'  interest;  (II.)  power  of 
partner  over  partnership  reel  estate: 
(a)  In  general;  (&)  to  oontract  and  pur- 
■ehase;  (A  to  txansfer  or  oonTey  firm 
proper^  ((0  to  oonver  his  Interest:  (e) 
to  mortgage:  |1>  In  general;  09  for  firm 
twnefit;  (8)  to  secure  private  debt;  if)  to 
create  liens,  make  assignments,  eto.;  (g) 
to  make  and  renew  lease;  (h)  to  give  note; 
{fitosue;  (Ji  of  continuing  partner  (III.) 
bow  conveyed  by  pertoetahlp;  (IT.)  pur> 
cbase  b;  partner  of  firm  property;  (T.) 
{lurohase  of  deceased  portlier^  Interest; 
(VX)  sals  Iv  partner  of  his  Interest  to  hla 
Mpartners;  (VII.)  effect  of  oonveyanoe 
toy  partner:  (VITI.)  IlablUty  of  the  Orra 
for  partner's  acta;  (IX.)  the  qnestfoo  of 
ratlfleatlon:  (X.)  partner's  right  to  reim- 
bursements; (XI.)  equitable  Hen  of  part- 
aers;  (XII.)  partition  of  partnership  real 
estate;  (Xin.)  poeitlon  of  partner  adrano- 
ing  purchase  money;  (SIV.)  position  of 
partner  parahaslng  at  Aerin  salet 
(XT.)  position  of  new  partner;  (XVL) 
fraud  by  partner;  (XVIL)  estoppel  of 
partner  (XVUD  Statute  of  limitations; 
<ZIX.)  tender  of  purchase  money  by 
partner;  (XX.)  dormant  partner;  (XXI.) 
deceased  partner's  share;  (XXII.)  home- 
atead  rights:  (XXm.)  in  partnership 
formed  for  the  purchase  and  sale  of  land; 
(XXIT.)  when  partneisblp  In  lands  oon- 
tloues  after  the  death  of  a  partner; 
<XXVJ  the  queEtton  of  dissolution; 
<XXTL)  winding  up  of  firm;  (XXVII.) 
divisloaby  partners  prior  to  dissolution; 
(XXVm.)  la  Louisiana  8S 
The  pnsitlon  of  surrlTlng  partnersln  part- 
nership real  estate:— (I.)  Tbe  poelUon  of 
surviving  partner;  (a)  at  law;  ib)  In 
equity;  W  bow  affected  by  statestatute; 
id)  as  creditor:  (e)  lien  of  survlvlnff 
partner:  (IL)  powaia  of  snrrlvlng  par^ 


ner;  (a)  of  dlspoelHon;  (b)  to  mortgage; 
(e)  to  remove  Inoumbfiincee:  (<!)  Id  prop- 
ertr  mortgaged  to  tbe  dra;  <e)  to  oon- 
ttnnetbebuslneas;  (/)  to  bring  ejectment; 
(in.)  with  respeot  to  leasehold  property; 
(IV.)  effect  of  conveyaooe  by;  (V.)  as  be- 
tween the  survivor  and  personal  repre- 
eentaUves  of  a  deceased  partner;  iVL) 
Injuootion  against  survivor  IW 
Tbe  rights  and  position  of  creditors,  pur> 
ohasers,  and  other  third  parties  la  partner- 
afalpreal  estate:r-(U  ngbta  of  creditors  of 
.  the  firm:  (a)  in  general;  (b)  the  nature  of  the 
oredltois*  rights  dl.)  preference  of  firm 
over  individual  credltots;  (III.)  tbe  posi- 
tion of  tbe  Individual  creditors  of  a  part- 
ner; (a)  In  general:       where  property 
held  prior  to  partnership;  (IV,)  the  posi- 
tion of  mortgagees:  (V.)  the  position  of 
Judgment  creditors ;  (VU  tbe  position  of 
ponAasers;  (a)  from  tbe  linn;  (6)  from 
partner  holding  tbe  legal  title;  (r)  of  part- 
ner^ Interest;  (d)  of  deceased  partner^ 
share;  (e)  under  execution  against  firm; 
(/)  under  execution  against  partner;  (0) 
tbe  liability  to  see  to  the  application  of 
purobase  money;  (VII.)  the  question  of 
notice  m 

PSitenti  liablU^of  olBoers  of  a  corporatkm 
for  Its  infringement  M 

Pajnetit.  Bee  HmsB  Am  Bbbvaht. 

PhysiciaJiai  as  witnessea  before  grand  Jury, 
see  Grand  Jcbt. 

Principal  and  agentt  liabiiitr  of  agent 
to  third  person  for  negllgeaoe  or  non- 
feasance 18S 

Public  Improwenenta;  obarglag  ex  pease 
of  grading  for  sidewalk  upon  abutting 
owner  «> 
Liability  of  railroad  right  of  way  to  assess- 
meat  for  local  Improvements;  —  tbe 
Kogllsh  oases;  property  not  oontlguous; 
property  not  benefited;  property  gen- 
erally; right  of  way  ttt 

Railroads.  See  Public  Improtxmints. 

Baal  property.  See  PAsnrsRSHip. 

Beceivers;  injunction  against  Btrlke  by  em- 
ployteof  «H 

Record;  'Of  judgnKmis,  see  JtnxuoEiiv. 

S4asMit>  8m  SuiPHJia. 

Stalpplny  I  doty  to  furnish  medtoal  aM  to 
seamen  MS 

Slawea;  duty  to  furnish  medical  idd  to  618 

Strikes.  Bee  iNjuNcnoif. 

Tender;  of  purchase  money  by  partner  W 

Trademark;  liability  of  offlcem  of  a  corpo- 
ration for  its  mfrlngement  4U 

Treapasai  liability  of  officers  of  a  oorpora- 
tlon  tot  its  trespasses  tfS 
Poessssloo  of  Uoeosee  to  detent  trespass 
after  revocation  of  license  010 

Troren  liability  of  officers  of  a  oorpo ration 

for  conversion  by  It  4SBt 

Venne.  See  Courts. 

Wa^B.  Bee  Habtxr  aitd  Bxbvant. 

Witneaaeo;  swearing  befns  grand  Jory, 
see  OaiiTD  Jnsr. 

W(HMB|  u  grand  Jurom  tH 
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^CCOHPIilOES. 

Notes  AMoBRiBn. 
Erldenoe  of,  before  gnod  Juiy,  tee  Gbasd 

JUBT. 

ACCOUNT.  See  Cotbhasot,  None  aso 
Bbimms. 

ACCOITNT  STATED. 

NOTUAHD  BBDcra 

BfTectot.       «  144 

AOKNOWLEDOMENT. 

The  omfsBfoD  of  the  words  "notarr  pabllc," 
In  the  Blfraatuie  to  ■  certificate  of  ackoowledg- 
tnent  hy  a  ootary,  the  body  of  which  shows 
that  he  was  acting  offlcIalTy  as  a  notary  pub- 
lic, doet  not  make  the  oertincal«  iDvalid.  Lak4 
Brie  *W.R.O».r.  WkUmam  tflL)  SlS 

ACTION  OB  SUIT. 

1.  The  mere  fact  that  mlt  wai  lm)ai(ht 
ragalnat  a  town  In  Its  corporate  name  doea  not 
unoant  to  aa  admission  of  Iti  continued  cor- 
porate eiieteoce;  EernArodt  t.  QroM 
XW.  Va.)  416 

5.  An  action  of  assumpsit  against  a  cotenant 
-may  be  allowed  to  be  cbaoged,  if  necessary, 
into  a  bill  in  equity,  under  the  New  Hampshire 
practice.   Gage  t.  Oage  (N.  H.)  82S 

8.  A  corporation  and  an  officer  thereof,  both 
iKing  liable  for  some  act  of  negligence,  may 
-be  joined  as  defendants.  Ortenderg  r.  Whit 
«mb  iMmber  (Jo.  (Wis.)  489 

4.  A  dngle  bUl  in  equity  by  creditors  of  an 
iDSolvent  corporation  caonot  be  sustained  to 
reach  unpaid  stock  subscript  ioos,  to  recover 
funds  transferred  by  it  to  preferred  creditors, 
«nd  to  administer  an  assigement  by  the  cor- 
poration for  benefit  of  creditors.  (/Bear  Jew- 
-dry  Oo.  t.  Vo{fer  (Ala.)  707 

6.  A  pending  action  on  a  policy  of  life  in- 
suraDce,  brougbt  Id  another  state  by  a  duly 
appointed  administrator  of  the  insured,  who 
died  there  having  the  policy,  which  was  pay- 
able to  his  legal  representatives,  in  his  posses- 
eion,  service  of  process  being  duly  obtained 
upon  a  designated  agent  of  the  company,  will, 
OD  the  principle  of  comity,  defeat  jurisdiction 
of  an  action  brought  on  toe  policy  in  the  stiite 
where  it  was  payaole  at  the  home  office  of  tbe  in- 
surer, and  where  the  Insured  resided  when  the 
S8L.R.A 


poltc;r  was  issued  and  his  widow  still  resides, 
even  if  she  has  been  duly  appointed  bis  admtn> 
istratrix  in  that  state.  BuU  r.  Mutual  Buerv 
Fund  L.  Am.  (N.T.)  B79 

flL  An  acHon  at  law  fs  the  proper  remedy 
an  insuranoa  company  on  subrogation  to  a 
claim  against  tbe  party  negligently  causing  the 
loss.  St.  Loui$,  A.  A  T.  B.  Co.  v.  Fir4  Am. 
(Ark.)  68 

7.  The  person  to  whom  a  message  was  ad- 
dressed may  maintain  an  action  for  damages 
sustained  by  him  on  account  of  negligeooe  in 
lis  dellveiy.  iftnteer  v.  Wettern  if.  TeUg.  Oo. 
(lows)  72 

8.  A  contract  by  a  city  with  a  waterworks 
company  for  a  water  supply  will  not  sustain  an 
action  against  the  company  for  a  breach  there- 
of, by  a  citizen  whose  property  was  destroyed 
by  Hre  in  consequence  of  such  breach.  JBoute 
V.  Eoutton  Watermork*  Oo.  (Tex.)  6»a 

9.  An  action  «r  delicto  against  a  waterworks 
company  cannot  be  maintained  by  a  private 
person  on  account  of  the  failure  of  tbe  com- 
pany to  comply  with  Its  cootract  with  tbe  mu- 
nicipality to  furnish  water,  although  the  plain- 
tiff's  property  was  burned  on  account  of  such 
faUuie.  M. 

10.  A  public  dn^  which  will  sustain  a 
light  of  action  in  fevor  of  individuals  Injured 
by  its  nonperformance  Is  not  created  by  a  con- 
tract with  a  municipality  to  furnish  a  water 
supply.  Id. 

Notes  asd  Bitnn 
Action:  mnltlfarloasneaa  of  Mil.  708 
CofflUr  in  case  of  pending  action  fn  other 
state.  879 

ADULTERY. 

A  divorce  after  tbe  finding  of  an  Indictment 
for  adultery  is  no  bar  to  further  prosecution 
of  tbe  indictment,  althougb  tbe  statute  says 
that  no  prosecution  for  adultery  can  be  com- 
menced but  on  the  complaint  of  the  husband 
or  wife,  since,  after  proceedings  are  once  com- 
menced, tbey  may  be  carried  on  without  fur- 
ther action  on  the  part  vi.  the  one  who  com- 
menced them.   8tat6  v.  RuueU  (Iowa)  195 

ADVERSE  POSSESSION.     See  also 

CtlBTEST,  NOTKB  AHn  BllIEFa. 

1,  Possession  of  land  by  a  tenant  for  life 
cannot  be  adverse  to  the  remainderman  or  re- 
Teraloner,  Madtam  t.  Buniif^  (111.)  61B 
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3.  PoMenlon  of  land  by  a  grantee  u  truetee 
for  the  use  and  benefit  o(  bis  wife,  so  long  as  it 
continuea  to  be  beld  under  the  deed,  is  not  ad- 
Tme  to  her,  eren  after  he  bia  obtained  a  di- 
Twoe  from  her.  Mtadiam  t.  BunUng  (III.)  618 

8.  Deeds  tending  to  ahow  title  la  plainiiff. 
together  with  the  possession,  arettufflclent  color 
of  title  to  support  an  ariion  to  try  title  to  real 
estate.  Meinoard  t.  Farmitrif  Mia.  Co.  (6. 
0.)  42 


ALIEN. 

NOTBfl  AKS  BbTEFB, 

As  grand  Juror. 
AlilHOirr.   Bee  Rktikw.  1. 
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ALTERATION  OF  INSTRUMENTa 

1.  A  material  altcrailon  ofa  promlsaoT?  note 
Invalidates  the  paper  as  to  the  maker,  who  has 
not  assented  to  or  ratified  (be  cbange,  even  fn 
the  hands  of  a  bona  fide  bolder  for  ralue. 
JBrielr»on  T.  First  Kat.  Bank  (Neb.)  677 

2.  The  fraudulent  erasure  of  the  name  of  the 
origioal  payee  of  a  promissory  note  after  Ita 
ezecuiion,  by  a  party  to  tbe  instrument,  and 
the  Bubstitution  of  another  name  without  tbe 
consent  of  the  maker,  ia  a  matetial  alteration. 

Jd. 

APPEAZ.  AND  ERROR.   See  also  Jus- 
tice OF  THB  PbACE. 

1.  An  order  of  the  district  court  dirccltng  a 
dismissal  of  an  appenl  from  justice's  court  is 
one  wbicb  looks  forward  to  and  requires  ibe 
entry  of  a  format  Ju(lf;met]t,  and  therefore  is 
not  a  final  judgment,  and  is  not  an  appealable 
order  under  tbe  Nebraska  statute  regulating 
appeals.   Be  Weber  (N.  D.)  621 

8.  An  order  directing  persons  named  both 
as  executors  and  trustees  in  a  will  to  render  an 
account  as  executors,  against  (heir  claim  that 
tbey  bold  the  estate  as  trustees,  involves  a 
decision  that  admiDistratlOQ  ia  necessary,  and 
Is  therefore  final  so  as  to  authorize  them  to  ap- 
peal from  it.    ReIIiggini'$E«tate{1iloul.)  116 

8.  An  appeal  does  not  lie  in  CoDnecticiit  on 
tbe  ground  that  the  evideDce  does  not  support 
the  facts  found  bv  the  conrt  below,  but  does 
support  a  state  of  facts  which  the  court  found 
not  proved.   OurUi  v.  Bradley  (Conn.)  148 

4.  A  derision  of  the  general  term  reversing 
a  judgment  upon  eirepiions,  and  at  tbe  same 
time  Bfi]rniine  an  order  sepamlely  appfniod 
from  which  denied  a  motion  for  a  new  trial, 
can  be  reviewed  by  the  New  York  court  of 
appeals  only  upon  questions  of  law  arising 
upon  tbe  exceptions,  and  not  In  respect  to 
(■utTiclency  of  evidence  or  ezceas  of  damages. 
Bdgeeomb  T.  Bvekhtnit  (K.  Y.)  Hl6 

6.  An  objection  cannot  be  flrst  made  on  ap- 
peal, to  the  fact  that  tbe  name  of  a  witDess  was 
not  indorsed  upon  an  Information.  People  v. 
Be  France  (Mlcb.)  139 

6^  A  finding  by  tbe  presiding  judge  in  a  law 
case  tried  without  a  jury,  that  plaintiff  in  an 
action  to  try  title  to  real  estate  has  sufliciently 
connected  himself  with  the  original  grant  from 
the  state  to  maintain  the  action,  is  a  flndiog  of 
>8L.a  A 


fact  that  cannot  be  reviewed  by  tbe  snpreiM 
court  upon  appeaL  Beywardr.  titrmer^  Min. 
Co.  (S.  C.)  4» 

7.  A  defense  of  former  action  pending  miy 
be  waived  by  tbe  failure  to  introdtice  evuleBOa 
to  support  it  at  tbe  bearing.  Id. 

8.  An  accused  cannot  complain  that  a  view 
the  jury  waa  had  ia  bia  abseaoe  and  with- 
out the  presence  of  tbe  Judge,  where  it  was 

taken  on  hla  motion  and  without  any  request 
to  be  present  or  any  objection  made  by  him, 
although  he  knew  it  waa  to  be  taken  without 
the  presence  ttt  tbe  Judge.  Bt^f.BarUeje 

(Nev.)  8» 

9.  The  denial  of  a  challenge  to  a  Jann-  for 
cause  is  not  ground  of  error  unless  appelUnt 
exhausted  bis  peremptory  challenges.  Id. 

10.  An  erroneous  order  striking  from  the 
files  a  bill  of  review  will  not  be  reversed  unka 
itiaprejudicUL    Wcodf.  F«x((Aik.)  157 

11.  AUowinga  witness  to  give  an  opfnioDu 
to  negligence  is  not  grt>und  for  reversal,  if  the 
facta  were  fully  shown  and  the  negii^nce 
fully  proved  by  other  evidence.  Ointudi  v. 
Eleetrie  Improt.  Co.  (Cal.)  S96 

13.  An  appellate  court  will  not  determine  in 
what  precise  manner  an  upper  proprietor  upon 
a  BtreHm  may  use  tbe  water,  and  at  what  spe- 
cific place  it  muat  be  retursed  to  tbe  stream 
so  as  not  to  infringe  tbe  rights  of  a  lower 
proprietor,  where  no  such  issue  was  made  in 
tbe  lower  court,  and  the  record  ctmteins  no 
evidence  from  which  such  questions  could  be 
determined.  Paiifn  Paper  6*9.  t,  Kautauno 
Water-Bneer  Oa.  (Wis.) 


APPRENTICES. 

Notes  asd  BBiEFa. 
Dd^  to  fornlah  medical  aid  ia. 
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APPROPRIATIONa  See  also  Pubuo 

AiONET. 

1.  Tbe  presentation  to  tbe  board  of  exam> 
iners,  which,  by  Cal.  Pol.  Code,  g  673,  is  re- 
quired before  tbe  comptroller  can  draw  his 
warrant  for  a  claim,  la  not  excused  by  CaL. 
Act  March  81, 1891,  in  case  of  a  claim  for  a 
bounty  for  killing  covotes,  although  that  Act 
provides  for  proving  tlie  claim  and  obtaining  a 
certificate  thereof  from  the  board  of  super- 
vlsora   Ingram  v.  Colgan  (Cal.)  18T 

2.  No  appropriation  ia  made  by  a  statute 
providing  for  the  payment  of  a  bounty  of  $5 
out  of  the  general  fund  in  the  treasury  for 
each  coyote  which  shall  be  destroyed,  since  tbe 
total  amount  which  may  be  devoted  to  such 
purpose  is  not  spedfied.  idL 

ARBITRATION.  See  ImniUHOK,  9-ia. 

ARREST. 

Tbe  arrest  of  a  disorderly  passenger  without 
a  warrant,  by  an  officer  who  was  waiting  at 
the  depot  for  that  purpose  in  n-sponae  to  a 
tL'legram  from  the  conductor,  who  potnledout 
the  passenger  as  the  parly  to  be  arrested, was  not 
uolawfut  because  made  without  a  warrant  and 
for  an  offense  not  coon mitted  within  the  view 
of  tbe  officer.  Baiiimore  d  O.B.Co.r.  Cai» 
(Md.)  689- 
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Amat  of  diioTderlT  paneoger  wlthoat  var- 
raDL  688 

ASSESSMENTS.   See  PUBtio  Ihfbotb- 

MBHTB,  NorU  AKD  BRIBn. 

ASSUHPSXT.  See  also  Acmm  os  Burr,  8. 

An  attorney  Is  not  subject  to  an  action  for 
money  received  by  the  one  sending  liim  the 
money  In  response  to  a  tdogram  from  his 
client,  but  who  was  not  a  party  to  a  contract 
between  the  attorney  and  dieot  under  which 
be  retained  the  money.  Attodi  T.  Jenkins 
(HasL)  604 

NOTBS  ABD  BbIBFS. 

Assumpsit;  proper  party  to  sue  in.  144 
Agaiost  cotenant.  844 

ATTEMPT.   See  Extortidit. 

ATTOBNEYSw  Bee  also  AsauicpsrT;  Ooh- 
Twrr,  i,  8. 

Acts  of  record  by  counsel,  consenttngto  the 
allowance  of  alimony  in  a  gross  sum,  are  bind- 
ing on  the  client.    Wood  t.  Wood  (Ark.)  16? 

ATTORNEYS*  FEES.    See  Costs  and 
Fees;  Recbitkbs,  Notbb  and  Bsaun. 

BAOGAGE.   Bee  C&kbiebs,  10, 11. 

BAILMENT.  See  also  Contbaoxb,  8;  En- 

DKHCB,  18. 

1.  The  degree  of  care  required  of  a  bailee 
depends  on  the  nature  and  value  of  the  thing 
bailed  and  its  liability  to  loss  or  injury.  Prince 
T.  Alabama  State  Fair  (Ala.)  716 

2.  A  lack  of  proper  care  which  wilt  create  a 
liability  for  the  loss  of  a  pflintlng  on  the  perl  of 
A  corporation  to  which  it  has  been  loaned  for  a 
competitive  exhibition  at  a  fair  is  shown  where, 
after  the  close  of  the  fair  and  the  withdrawal 
of  policemen,  the  duty  of  repaclting  and  re- 
shtppiog  it  is  entrusted  to  an  agent  or  officer 
who  is  not  informed  that  the  palntlogbas  been 
exhibited  or  in  the  possession  of  the  corpora- 
tioD,  and  servants  are  employed  to  aid  him 
who  are  unknown  to  him  jnd  of  whose  skill 
at  integrity  there  is  no  evidence.  2d, 

8.  A  eeneral  proposal  to  all  persons  having 
articles  deemed  worthy  of  exhibition  to  entrust 
them  to  a  corporation  for  a  competitive  exhi- 
bition at  a  fair,  with  a  promise  of  redelivery 
when  the  exhibition  is  cloeed,  becomes  a  spe- 
cial contract  wtlh  each  person  sending  articles 
for  ezbibilioD,  when  they  are  received  and  ac< 
cepted.  Id. 

4.  The  essential  elements  and  characteristics 
of  a  lucrative  as  distinguished  from  a  mere 
gratuitous  bailment  ex^t  In  the  case  of  the 
loan  of  a  painting  for  a  competitive  exhibition 
at  a  fair.  Id. 

BANKS.  See  also  Ihtbbbst;  Sbt-Off. 

1.  A  bank  which  Is  a  member  of  a  clearing- 
liouse  sod  bound  by  contract  and  the  constitu- 
tion of  the  clearing-Douse  to  clear  checks  drawn 
28  L.  R.  A 


on  another  bank,  which  Is  not  a  member,  un- 
til the  completion  of  exchauges  on  the  morn- 
ing after  notice  to  terminate  the  arrangement, 
is  not  relieved  from  paying  tucb  checks  on  the 
morning  after  such  notice  by  reason  of  th» 
known  insolvency  of  the  bank  on  which  th^ 
were  drawn.    VBrien  v.  Orant  (N.  T.)  861 

8.  A  preference  to  creditors  of  an  insolvent 
bank  in  violation  of  the  New  York  Corpora- 
tion Uw  of  1^92,  chap.  687,  g  48,  prohibiting 
transfers  with  intent  to  give  a  preference  when 
the  corporation  is  losolveot  or  its  insolvency  ia 
imminent,  Is  not  made  bj  the  payment  of 
checks  drawn  on  an  iDsoiTent  bank,  In  the 
course  of  exchanges  at  a  clearing-house,  by  a 
member  of  the  clearing-house  which  knew  of 
the  Insolvency,  but  by  Its  contract  and  the  con- 
Blllution  of  the  clearlog  bouse  was  under  obli- 
gation to  pay  them,  and  held  securities  which 
it  was  entitled  to  sod  did  apply  to  Its  own  reim< 
bursement.  Id. 

8.  An  arrangement  between  a  clearing  boose 
and  a  bank  which  Is  one  of  its  members  and  an- 
other bank  which  is  not  s  member,  whereby 
the  latter  pays  the  clearing-house  a  fee  for  the 
privilege  of  being  represented  by  such  mem- 
ber, and  makes  a  certain  deposit  of  money  and 
securities  with  sach  member  in  consideration 
of  the  latter's  agreement  to  clear  through  tbe 
clearing-house  checks  drawn  upon  the  other 
bank,  while  the  oonstttution  of  the  clearing 
bouse  prohibits  the  discontinuance  of  such  ar- 
rangement without  previous  notice,  which  no- 
tice shall  not  take  effect  until  the  exchanges  of 
the  morning  following  the  recelptof  the  notice 
shall  have  been  completed, — constitutes  a  trl* 
partite  agreement,  upon  ample  cousideration^ 
for  the  mutual  benefit  of  all  the  parties  who  en- 
ter Into  it.  id: 

4.  The  fact  Uiat  an  o£9cer  authorized  to  bor- 
row money  for  a  bank  is  eogared  in  defraud- 
ing it  will  not  prevent  the  liability  of  tbe  bank 
on  a  loan  obtained  by  him  for  the  bank  from 
another  bank  which  has  no  knowledge  of  bis 
fraud.  ChtmiaU  Nat.  Bank  T.  ArmUrong  (C. 
C.  App.  6th  C.)  231 

5.  To  charge  a  national  bank  on  a  loan  of 
money,  tbe  persons  making  it  must  see  that 
the  officer  or  agent  acUng  for  tbe  bank  baa 
special  authority  to  borrow  money,  or  that  his 
act  is  ratified.  Id. 

6.  Tbe  claims  of  creditors  of  an  Insolvent 
national  bank  CHnnot  be  reduced  by  any  credit 
for  collections  from  collateral  maile  after  tbe 
declared  insolvency  of  tbe  bank,  whether  be- 
fore or  after  i»oot  of  claims,  li, 

NOTKS  AMD  BltlETB. 

Banks;  set-off  against  check.  76& 
Dividends  on  claims  against,  when  insolvent; 
deduction  of  collections  from  collateral;  inter- 
est on  dividends.  S81 

BICYCLES.  See  also  Tolls;  Tubmpikb 

COMPAHIBe. 

1.  A  bicycle  is  a  vehicle,  and  may  be  law- 
fully riden  upon  the  public  highway  for  con- 
venien(%,  retxeatlon,  pleasure,  or  biulnesa. 
Thompson  t.  Dodge  (Mlun.)  608 

8.  A  person  driving  a  borseon  a  hlghwaj 
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liM  DO  tfgbta  toperior  to  thoae  of  s  pencm 
xidiDC  ft  wcyde.   JTumjmn  r.  Dadgt  (Minn  ) 

608 

Notes  Ain>  BRism 


(  ffieycles;  cbar^ng  tolls  for, 
BIDS.  8ee  Contractb^  6,  7. 
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BIGAMY. 

Tbe  fact  that,  at  tbe  time  one  acctited  of 
polygamy  coii(tart«d  bis  alleged  polygan-.ous 
mainage.  be  bad  a  bona  flde  and  Teaaonable 
belief  tbat  bis  former  wife  wu  dead,  does  not 
coDstitute  a  defease  under  tbe  Hasaacbasetta 
sututesL    Om.  t.  £ayrf«n  (Uaaa.)  818 

BILLS  ABD  irOTES.  See  also  Aufbu- 

TIOBT   or  iHSTROiraNTS;    COKYLICT  Or 

Lavb,  S;  Injukctiok,  o. 

1.  A  negotiable  note  gfven  for  differences 
on  a  settlement  of  on  Illegal  option  conir&ct 
wbicb  tbe  statute  expressly  declares  sball  be 
void  is  not  Itself  Toid  in  tbe  hancls  of  an  inno- 
cent bolder  for  value  before  maiuiity,  unless 
tbe  statute  expressly  or  by  necessary  implica- 
tion declares  tbat  such  note  ahsll  be  void.  Am 
T.  Banks  (III.)  668 

5.  Payment  of  Interest  on  a  note  after 
maturity  waives  the  defense  of  failure  to  pre- 
sent tbe  note  for  payment  at  tbe  place  wfaere 
it  was  payabie.    Qrtelm/  t.  Whitehead  (F)a.) 

280 

8.  An  asslfrnee  of  tbe  indorser,  under  a 
general  assignment  for  creditors,  bo  far  stands 
In  tbe  shoes  of  bis  assignor  tbat  notice  to  bim 
of  noopayment  of  tbe  indorsed  paper  will  bind 
tbe  intforser,  American  Nat.  Bank  t.  Jiink 
Bro*.  Lumber  A  J^g.  Co.  (Tenn.)  492 

4.  Ad  indorsCT  for  whose  benefit  an  ac- 
commodatloD  note  was  made,  being  bound  to 
provide  funda  to  meet  it  at  maturity,  is  not 
released  1^  lack  of  preseniment,  protest,  or 
noUce.  Id. 

6.  An  accommodation  indorser  of  a  nego- 
titible  note  wbicb  be  Is  compelled  to  pay  on 
the  naaber's  default  can  enforce  it  ajnitnst  tbe 
maker  if  bis  indoisement  was  made  in  good 
faitb,  although  it  was  for  tbe  accommodation 
of  a  (bird  person,  and  although  after  bis  in- 
dorsement he  may  have  learned  of  a  failure  of 
consideration.   £>AeaAan  r.  DatU  (Or.)  476 

6.  A  promissory  note  on  demand  "payable 
when  payor  and  payee  mutually  agree"  to  due 
within  a  reasonable  time  If  the  payor  will  not 
agree.    AifS  t.  Cook  (Moss.)  750 

Notes  asd  Baixra. 
See  also  Etidenck. 

Note;  payable  when  mutually  agreed,  759 
Accommoilation  indorsements;  rights  of  in' 

dorser.  476 
Dishonor  and  protest  of;  diligence  as  to  no- 
tice; notice  to  assigoee  of  InsolreoL  498 

BONDS.  Bee  also  Estoffxl,  5,  0i 

1.  Bonds  issued  under  a  stotute  authoriz- 
ing tbe  issue  of  municipal  bonds  payable  in 
not  less  than  ten  years  from  date  are  void  even 

28  u  a  A 


In  tbe  bands  of  a  bona  flde  pnrchsaer,  wkora 

by  their  terms  they  are  payable  in  eleven  dajn 
lots  than  ten  yeara  from  date.  Aopte's  Bank 
V.  Barnu  CoutU$  Sekotl  JHiL  Sit.  U  OX.  D.) 

MS 

8.  Even  bona  flde  porcbaaens  of  negotfablo 

municipal  secarities  are  charged  with  know- 
ledge of  all  tbe  requiremenu  of  tbe  stntnt* 
under  wbicb  auch  aecuritles  wen  Issued.  Id. 

8.  Bonds  issued  upon  a  vote  at  a  school 
meeting  held  in  a  oistrict  organized  by  tbe 
county  BuperiDteDdent  uoder  Dak.  Laws  1879, 
chap.  14,  In  which  district  officers  were  elected 
and  exercised  tbdr  functions,  teachers  wen 
employed,  and  school  taoj^t,  are  not  void  bo- 
cause  of  failure  to  comply  with  statntorr 
provisfons  regulating  tbe  oiganizaiion  of  snch 
district,  as  to  mattm  going  to  the  jurisdlciion 
of  tbe  superintendent  to  organize  tbe  dHrict, 
since  tbe  district  Is  a  (2e  facto  municipal  cor- 
poration.    Cbfar  v.  Dtoij^t  School  Tiop.  (N.  ^ 

NoTBS  AKD  BbIKA 

Bonds;  nllditv  <tf;  power  of  mnnlclpslity 
to  issue.  648.  649 

Rights  of  bona  flde  holders;  estoppel  as  to; 
procedure  to  issue;  legal  eziBtence  of  corpo~ 
raUoo.  849 

BOUNDARIES. 

A  description  of  land  as  mnnlng  "to 
the  shore  "  of  a  lake,  and  thenoe  "  with  aafd 
shore"  to  a  certain  point,  does  not  Include  tbe 
shore  or  extend  to  low  water  mark  so  as  to 
make  tbe  grantee  a  riparian  proprietor  entitled 
to  submerged-  lands  iocluded  in  the  Florida 
grant  of  1856.  which  is  limited  to  owners  of 
lands  "  actually  bounded  by,  and  exteodinr 
to,  low-water  mark."   Aidint  v.  Shaw  (Fla?) 

891 

BOYCOTT.  See  bumtciTiOK,  Bl 

BROKERS. 

A  broker  who  Is  privy  to  tbe  unlawful  de- 
sign of  tbe  parties  to  ao  option  contract,  and 
brings  tbem  together  for  tbe  purpose  of  mak* 
ing  it,  cannot  recover  tox  any  services  or  lossea 
incurred  In  tbe  transaction.  Fop$  t.  Hanks 
(111.)  568 

BUILDING  AND  LOAN  ASSOGiA- 
TIONS.  See  Tazbb.  8,  9: 

BURDEN  OF  PROOF.  See  BnDuroB, 

0-10. 

CARRIERS.    See  also  Abhebt;  Ooh. 

MSttCB,  B;  EVIDBNOB,  8^  4;  OABNiaa- 
HBKT;  OlTIOBBB,  8. 

1.  The  relation  of  carrier  and  passenger 
is  not  established  between  a  railroad  com  pan  v 
and  one  who  gets  upon  a  passenger  train  with 
the  deliberate  purpose  not  to  pay  his  fare,  and 
adheres  to  tbat  purpose,  or  who.  being  no  tbe 
train  and  having  money  with  bim  witn  wbicb 
he  could  pay  bis  fare,  falsely  and  fraudulently 
represents  to  the  conductor  that  he  Is  without 
means,  and  thereby  induces  the  conductor  to 
permit  him  to  remain      the  train  without 
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lug  bfs  fare.  Condran  w.  (^icago,  M.  S 
P.  R.  Go.  (C.  C.  App.  8th  0.)  749 

5.  One  riding  on  a  railroad  trsio  by  fraud 
or  Ktealtb.  without  the  paycneDt  of  fare,  lakes 
npoo  himself  all  the  risk,  aod.  if  injured  by 
an  accident  bappentng  to  the  train,  sot  due  to 
redclesBneH  or  wiUfuiaeaa  on  the  part  of  the 
company,  cannot  recover.  Id. 

8.  The  rule  that  one  riding  upcm  a  train  by 
fraad  or  stealth,  without  payment  of  fare, 
cannot  recover  for  injuries  not  due  to  reck- 
lesaoeiB  or  wiUfuInesa  of  the  company,  is  not 
modified  or  abrogated  by  McCIain  (lowai  Ann. 
CoAt,  §  SOOii,  manog  every  railroad  company 
liable  for  all  damages  austaioed  Itj  any  person 
In  consequence  of  the  n^lect  of  agenla,  or 
mismanagement  of  tlw  csiglneera  w  other 
•mployfia.  Jii. 

4.  If  there  an  two  at  more  regular  stopping 
places  for  trains  In  a  city,  where  passengers 
■re  allowed  to  enter  and  leave  trains,  either  of 
them  may  be  chosen  aa  tbe  place  to  atop  off. 
under  Cal.  Civ.  Code,  §^0.  although  no  sta 
tioD-bouse  la  there  located.  BoWmvh  t.  South 
«r»  P.  Co.  (CaL)  778 

6.  TheJunctioDOf  a  ferry  and  a  railroad  is  an 
intermediate  atailon  within  Cal.  Civ.  Code, 
^  490,  giving  the  right  of  stopover  where 
«  ticket  la  sold  iat  traosportatfoo  over  both 
ferry  and  railroad.  Id. 

8.  The  right  to  ride  to  "  destination  or  any 
Intermediate  station,  and  from  any  interme- 
diate station  to  the  depot  of  dealinaiion,"  de- 
clared in  Cal.  Civ.  Code,  6  490,  to  be  given  by  a 
railroad  ticket,  cannot  be  construed  to  give 
merely  the  right  to  begin  a  journey  at  an  in- 
termediate station,  bat  include  the  right  of 
■top-over.  Id. 

7.  A  railroad  company  cannot  deprive  a 
passenger  who  pays  the  regular  rates  for  a 
ticket  to  a  certain  destination  entitling  him  to 
go  by  a  certain  route,  of  hia  right  given  by 
statute  to  stop  over  at  an  Intermediate  point 
on  such  route  by  giving  him  a  ticket  purport- 
ing to  entitle  bim  to  transportation  to  either 
tbe  point  of  deatioallon  or  the  bttermediate 
point.  Id. 

&  N^Hgence  of  a  passenger  is  not  shown 
hj  the  fact  that  he  was  thrown  from  a  car  on 
the  Bide  opposite  bis  station, Jufit  after  It  had 
passed  tbe  station  without  affording  oppnrUi- 
□ity  to  allgbt,  and  after  he  bad  crossed  to  tbe 
other  side  under  a  reasonable  expectation  that 
the  train  would  be  dowed  at  a  milMust  be- 
yond. Bn^aar  t.  Hou^n.O.  A,  dS.S.  Oo. 
(La.)  811 

9.  A  paawnger  on  a  railroad  train,  With  a 
ticket  for  a  atation  at  which  it  Is  cnstomary 
for  the  liain  not  to  atop,  but  to  alow  its  move- 
ment so  aa  to  allow  pa&sengera  to  alight,  will 
be  entitled  to  damages  if,  called  to  tbe  platr 
form  by  the  announcement  of  tbe  alation,  be  is 
thrown  from  tbe  steps  of  the  car  and  injured, 
bis  fall  being  caused  by  the  sudden  increase 
of  tbe  speed  of  the  tram  when  it  should  be 
slowed  or  stopped.  Id. 

10.  A  carrier  Is  liable  for  the  transportap 
tlon  as  b!^gage  of  money  In  an  amount  more 
than  is  needed  for  use  on  tbe  journey,  wbere 
the  passenger,  in  ignorance  of  tbe  carrier's 
roles  and  Instnictlona  to  the  contrary;  delivers 

M  L.  R.  A.  Bfi 


It  to  the  baggage  agent  and  informs  bim  of 
tbe  amount,  and  he  accepts  it  to  sbip  as  bag- 
gage.  8t.  L<mU  a.W.B.Oo.  t.  .SnTy(Ark.) 

fiOl 

11.  Money  soffldent  for  pmonal  use  on  tbe 
journey  may  be  included  In  baggage  for  which 
tbe  carriw  will  be  liable  as  an  insurer,  if  no 
more  is  taken  than  is  necessary  or  nsnal  for 
persons  of  like  station,  habits,  and  oonditioa 
in  life  on  similar  Journeys.  Id. 

13.  A  constructive.  If  not  an  actual,  fraud  to 
obtain  cheap  rates  of  freight,  which  relieves 
tbe  carrier  from  liability  for  loss  .of  the  goods, 
la  abown  where  a  man  of  Intelligence  ships  in 
a  basket  with  a  rope  around  it,  without  making 
known  its  contents,  a  quantity  of  ailka,  satins, 
laces,  cartons,  silver  spoons,  and  other  valu* 
able  articles,  most  of  which  were  for  sale  by 
his  wife  in  her  business  as  a  dreaemaker  and 
milliner  and  remaina  silent  when  he  hears  the 
carrier's  agent  designating  them  as  "household 
goods,"  tbe  rate  on  which  is  very  much  less 
tban  that  on  merchandise.  8hadU  t.  IUinoi§ 
O.  A  Oo.  (Tenn.)  176 

18.  Overcharges  by  a  common  carrier  on 
Interstate  dilpments  made  prior  to  tlie  taking 
effect  of  the  interstate  commerce  act  ttf  con* 
gress  cannot  be  recovered  by  the  shipper  by 
tbe  application  of  common  law  doctrines. 
Cotton  V.  Ohieoffo,  R.LAP.B.O0.  (Iowa) 

5S0 

14.  A  mob  of  rioters  Is  not  a  public  enemy, 
witbln  the  exception  to  the  rule  that  makes  a 
common  carrier  an  insurer  of  goods  carried. 
Miatouri  P.  R  Oo.  T.  JVmb  (Ark.)  60 

15.  Reasonable  time  to  accept  and  remove 
goods  after  their  arrival  is  ^ven  before  the  lia- 
bility of  a  carrier  is  raduoM  to  that  of  a  ware- 
houseman. H. 

NOTIE8  ABD  BUKfa 

See  also  OABmsman. 

Carriers;  right  of  passengcor  to  stop  OTer:— 
Id  general;  rule  tn  case  of  coupon  tickets; 
effect  of  particular  stipulations,  agreements,  or 
representations;  alatutoiy  permission;  limited 
tickets;  special  rates  or  contracts;  rules  and 
custom  of  carrier;  effect  of  delay  of  train; 
through  train  to  be  taken;  no  stopover  with- 
out ticket;  time  within  which  stop-over  must 
be  used;  right  to  take  up  ticket.  778 
Liability  of,  as  warehoosemen;  UabUlty  for 
acts  of  mob.  80 
Contracting  to  limit  UaUlity.  718 
Fraud  in  descripUon  of  property  shipped. 

176 

CERTIFICATES.   See  Schools,  8. 

CHARITIES.   See  also  Pbspbtuitiks,  1. 

1.  A  Dulsnnce  isaubject  to  injunction  and 
abatement  lo  a  suit  for  that  purpose,  altbougli 
tbe  defendant  is  a  corporation  maintaining  a 
lunatic  asylum  at  tbe  ezpmse  of  the  state,— 
especially  when  the  statute  creating  It  has  pro- 
vided that  It  may  sue  and  be  sued,  fferr  r. 
Central  JSentueky  Lunatic  A»j/lum  (Ky.)  394 

2.  The  immediate  and  uooonditlonal  devo- 
tion of  a  fund  to  charity,  and  not  tbe  time  or 
manner  of  the  admlomntion  or  distribution 
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of  the  fund.  Is  the  test  of  the  validity  of  iU 
creatioD.    WOtterY.  Wfpsrtn  (R.  L)  6t0 

3.  A  charitable  trust  in  the  legal  sense  i«  one 
which  originaiesfrom  a  j^ift,  and  which  limita 
its  property  to  any  public  use  to  which  It  Is 
lawful  to  derote  proi>erly  forever.  itf. 

4.  A  trust  for  the  erection  of  conveoleDL  and 
healthful  teoementa  for  the  laboring  classes, 
aod  their  mainteDance  lo  proper  repair  and  in 
a  clean  and  tidy  condition,  providing  that  no 
intemperate,  disorderly,  or  filthy  person  shall 
be  allowed  to  occupy  them,  although  they  are 
to  be  let  to  laborers  for  rent,  and  not  gratui- 
tously furnished  to  them, — creates  a  charity. 

Id. 

5.  A  gift  to  promote  the  efficIeD*^  of  public 
Khools,  or.  Id  the  alternative,  to  establish 
schools  for  the  education  of  children  reilding 
In  tenements,  is  charitable.  Id. 

Notes  and  Bribvb,  . 
Oiarltles;  bequest  fw;  when  valid.  611 

Notes  ahdBbiefs. 

oevil  rights. 

Negroes  as  grand  juron.  204 

CIVIL  SERVICE.  See  also  Offickbs. 
1.8. 

Notbs  asd  Bkiefs. 
CItU  service;  character  of  board.  788 

CLEARING. HOUSa   See  also  Baxks. 

1-8. 

Notes  abd  BsiKn. 

Clearing-house;  relatioik  of  banki  to;  repre- 
sentaUon  of  outside  bank  which  becomes  in- 
solvent. 3^ 

COLLATERAL  -  IHHERITANCE 
TAX.  See  Taxes,  10-18. 

COLLEGES.  See-  also  Oonstxtutiohal 
Law,  7. 

A  statute  giving  absolute  control  and  man- 
agement of  the  affairs  and  property  of  a  col- 
lege to  the  directors  of  another  similar  institu- 
tion is  a  donation  of  the  property  of  the  former 
to  the  latter,  and  violates  the  constitutional 
provision  which  declares  that  private  property 
shall  be  held  Inviolate.  State,  WMt$.  r.  Neff 
(Ohio)  409 

Notes  and  Briefs. 


Colleges;  property  rights  of. 
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COLOR  OF  TITLE.   See  AovsnaB  Pos- 

BB8S10N,  8. 

COMMERCE.   Bee  also  CABRtERS,  18. 

1.  Interstate  commerce  Is  not  subject  to 
common  law  rcfriilii'ioDn  ns  to  di^criminntiog 
charges  of  common  ctirriprx,  In  tbe  absence  of 
congressional  action.  Qatton  v.  C7acago,R.  T. 
&  P.  R.Co.  (Iowa)  558 

8.  Neither  the  common-law  rule  nor  a  state 
statute  denying  validity  to  a  contract  exempt- 
88  L.R.  A. 


ing  a  common  carrier  from  liability  can  be  re- 
garded as  a  regulation  of  commerce,  altboogh 
applied  to  an  interstate  shipment.  Sotan  v. 
Cfiieago,  M.  A8t.P.R  Oo.  (Iowa)  718 
8.  A  license  tax  on  all  those  engaged  in  pack- 
ing or  canning  oysters  for  sale  or  transporta- 
tion, whose  places  of  business  are  in  the  state, 
is  not  an  unconstitutional  ioterfereDce  with 
interstate  commerce  as  applied  to  those  who 
may  sell  or  transport  their  oysters  bejond  the 
state.  Bua»  T.  ApfAegoffh  (Hd. )  818 

Notes  aitd  Briefs. 

Commerce;  injunction  against  strikes  af- 
fecUmg.  464 

COMMITMENT.  Bee  Criwiiai.  Law,  1. 

COMMON  LAW. 

There  is  no  national  common  law.  Oattm 
T.  C^ieoffO,  B.  LdP.B,  Co.  (Iowa)  6M 

Notes  and  Briefs. 

Cominon  law;  of  the  United  Statea.  Sit 

COMPROmSE  AND  SETTLEMENT. 

Relief  from  a  settlement  and  compromiK  of 
a  claim  for  ioBurance  will  be  granted  where 
the  instired  acted  without  any  real  conridei- 
atlon,  in  Ignorance  of  the  rights  and  oblies- 
tions  of  the  parties,  while  the  insurer  had  nU 
knowledge  uiereof  and  of  his  ignorance,  and 
induced  mm  to  act  by  false  and  fraudulent 
misrepresentations,  although  bis  mistake  wu 
in  respect  to  bis  legal  rights.  lUllf  T.  Soeka- 
ter  German  Int.  Oo,  (Ky.)  478 

CONFLICT  OF  LAWS. 

1.  Comity  between  different  states  does 
not  require  a  law  of  one  state  to  be  executed 
in  another,  where  it  would  be  against  the 
public  policy  of  the  latto  rtate.  Peae  v.  Sanb 
(HI.)  588 

8.  Tbe  validity  of  a  negotiable  note  In  the 
hands  of  a  hooa  fide  holder  in  the  Mate  where 
tbe  contract  was  made,  although  the  consider- 
ation of  the  note  was  the  settlement  of  differ- 
ences under  an  Illegal  option  contract,  does 
not  require  its  enforcement  by  the  courts  in 
another  state  In  which  the  statutes  make  BDCh 
notes  void  even  in  the  handa  of  a  bona  fide 
holder,  and  make  thetraosactionsoutof  which 
the  consideration  arose  criminal.  U. 

8.  The  doctrine  of  state  comity  wUl  cot  be 
applied  in  behalf  of  a  corporation  seeking 
to  recover  upon  a  claim  on  a  contract  expressly 
prohibited  by  law,  or  which  is  clearly  at  vari- 
ance with  the  settled  policy  of  the  state. 
Seamant  v.  TampU  Co.  (Mich.)  430 

4.  A  discharge  of  two  firms  in  the  same 
insolvency  proceeding,  does  not  affect  tbe  claim 
of  a  nonresident  creditor  agaiaai  one  of  the 
firms,  merely  because  be  provetl  a  frUin 
against  tbe  other  firm,  which  included  the 
partners  in  tbe  former,  and  voted  for  its  as- 
eigoee,  and  accepted  a  dividend  on  the  daim. 
I'atteev.  Paiga  (il&sa.)  481 

6.  An  oral  contract  to  make  a  will,  al- 
though valid  in  the  state  where  it  Is  nude, 
cannot  be  enforoed  in  Mssssrhntmltf  sgaiMi 
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tnhnbltantB  of  tbat  state,  since  an  actloa  must 
Ite  coDlroUed  by  the  policy  of  Mass.  Slat.  1888, 
chap.  87S,  which  requires  such  ngrcenicnts  to 
In  in  writiDg,    Smrj/  t.  Burbank  (Mass.)  67 

NoTBB  AHD  Briefs. 

Conflict  of  Isws;  law  of  place  as  to  eoDtract. 

67 

As  to  legality  of  contract;  effect  of  comity. 

670 

COMSPIRACT.  See  also  iNJUXCTioy,  2, 
8,  NoTEa  AND  Briefs. 

1.  Civil  liabilities  may  ensue  by  reason  of 
*  conspiracy  to  commit  that  which  in  not  made 
UDlawful  by  atntule.  Longahore  Printing  & 
Pub.  Co.  T.  Boitell  (Or.)  404 

2.  A.  combinalloD  of  laborers  to  maiataia 
wages  or  limit  the  number  of  apprentices  is 
not  contrary  to  public  policy.  Id, 

8.  An  agreement  of  employes  between 
themselves  to  quit  their  employw  la  not  un- 
lawful, id. 

4.  Communicating  to  their  employer  the 
reasons  for  the  design  of  employes  to  quit  the 
service,  and  dgnifying  tbelr  intention,  is  not 
unlawful.  Id. 

5.  Trades  union's  are  not  within  snd  of 
themselves  unlawful  oomblnallons.  Id. 

CONSTITUTIONAI.  LAW.  See  also 
COLLEQKS;  COUUTB.  1;  Qrahd  Jurt,  1; 
Taxes,  3. 

1.  The  contemporaoeoua  Interpretation  of 
a  coosiituiioD  by  those  who  had  opportunity 
to  understand  Ine  Intention  of  the  instrument 
bas  a  strong  presumption  in  its  favor.  State, 
Gvergun,  v.  McAllister  (Tex.)  523 

2.  A  constitutional  provision  that  no  for- 
eign oorporatioo  shall  do  businesaexcept  while 
It  has  a  known  pKce  of  business  sod  an  au 
tborizcd  agent  in  the  state  is  not  self-executing 
without  any  provision  as  to  hnw  tlic  ngem  shall 
be  deslgnatea  or  the  place  of  busincsa  made 
known.  8t.  LouU,  A.  dt  T.  B.  Co.  r.  FirtAuo. 
(Ark.)  83 

8.  A  statute  providing  for  the  preparatioo 
of  a  standard  policy  of  insurance  and  its  adop- 
tion by  an  insurance  commissiooer.  after  which 
DO  owr  form  of  policy  can  be  lawfully  is- 
sued, is  snnncoDBtltntiooal  attempt  to  delegate 
to  him  legislstive  power.  Anderton  v.  Man- 
ehftter  F.  Amir,  Oo.  (Minn.)  609 

4.  A  statute  providing,  among  other  things, 
that  on  cnnseal  of  a  city  council  to  whic)i 
the  coo?ent  of  a  majority  of  the  electors  is 
a  condition  precedent,  certain  peoaUies  of  a 
proliibifory  liquor  law  may  be  suspended,  is 
not  iirco:istilutional  as  a  dclegaiion  of  legia 
laiive  p)wer  to  the  people.  State,  Witter,  v. 
Forkner  (Iowa)  306 

6.  Due  process  in  the  imprisonment  of  a 
vltoess  for  refussl  to  snswer  a  proper  question 
on  an  invesHgstloD  by  grand  jurors  does  not 
require  a  reeuUr  trial  and  judgment,  but  is 
complied  with  by  the  issue  of  a  writ,  on  com- 
plaint of  the  grund  jurors,  to  a  justice  of  tlie 
peace  as  provided  in  Oonn.  Geo.  But.  §  91. 
Be  Clark  (Coon.)  212 

28  L.a  A. 


.  6.  Compelling  tbe  defendant  in  a  criminal 
case  to  stand  up  for  tbe  purpose  of  tdenliflca- 
tion  does  not  violate  the  cousiilutlonal  provi- 
sion against  compelling  one  to  be  a  witness 
against  himselt   PeofSt  t.  Qardner  (N.  T.) 

889 

7.  The  property  of  a  private  eleemosynary 
corporation,  although  charged  with  the  main- 
tenance of  a  college  orottier  "public  charity," 
is  private  property,  within  the  meaning  and 
protection  of  tbat  clause  of  Ohio  Const,  art.  1, 
^  19,  which  declares  that  "private  property 
ahall  ever  be  held  inviolate.'*  ^ai»,  WhiU,w. 
A^jr(Obio)  409 

8.  The  charter  reservation  of  power  to  amend 
it  does  not  destroy  the  constitutional  protec- 
tion of  the  vested  rlt;bts  of  the  corporation 
against  legislative  Interference.  Id. 

9.  A  statute  authorizing  a  court  to  declare 
a  turnpike  road  abandoned  and  vacated  as  a 
toll  road,  and  thereby  a  free  road,  on  tbe 
ground  that  it  had  been  out  of  repair  for  the 
preceding  aix  months,  without  tbe  intervention 
of  a  Jury  or  the  right  of  appeal  whereby  the 
question  of  its  being  out  of  repair  for  six 
montlis  could  be  determined  by  a  jury,  is  in 
condict  with  consiitutional  guaranties  of  a 
remedy  by  due  course  of  )aw  and  against  dep- 
rivation of  property  without  due  process  of 
law.  BaU  Vrtek  Fatty  Turnp.  Of.  t.  Farkt 
(Ohio)  769 

10.  A  statute  requiring  manufacturers  to  pay 
wages  of  Ibeir  employes  weekly,  although  ap- 
plying to  individuals  as  well  as  to  corpora- 
tions, is  within  the  power  of  the  legislature 
under  the  Massachusetts  constitution,  nbich  ex- 
tends such  power  to  "all  manner  of  wholesome 
and  reasonable  orders,  laws,  statutes,  and  ordi- 
nances," and  does  not  in  terms  make  any  pro- 
visions as  to  freedom  or  liberty  of  con- 
tract.  Be  Route  BiU  No.  I,t30  (Mass.)  844 

11.  Exceptlnglnsurance  upon  cotton  In  bales 
from  the  provision  in  Tenn.  Acts  Gen.  Assem. 
1898,  chap.  107,  g  1,  making  void  all  stipula- 
tions limiting  liability  to  less  than  the  full 
amount  of  loss,  if  this  does  not  exceed  the 
amount  of  insurance,  does  not  make  an  arbi- 
trary, unreasonable,  and  unnatural  classifica- 
tion in  violation  of  Tenn.  CocM.  art.  11,  ^  8. 
Bugger  v.  JUeeAanitt  <£  T.  In*.  Co.  (Tenn.)  796 

12.  The  equal  protection  of  the  laws  la  not 
denied  by  Tenn.  Acts  Gen.  As<tem.  1893,  chap. 
107,  <^  1,  making  void  all  stipulations  in  insur- 
ance policies  limiting  liability  to  less  than  the 
full  amount  of  loss.  If  this  does  not  exceed  the 
amount  of  losurance.  Id. 

13.  Disseisin  of  privileges  or  deprivation  of 
property  otherwise  than  by  the  law  of  the 
land  or  due  process  of  law  contrary  to  Teoo. 
Cons),  art.  1,  %  8,  orU.  B.  Const.  14th  Amend. 
§  1.  is  not  made  hy  Tenn.  Acts  Gen.  Assem. 
1893,  chap.  107,  g  1,  making  void  all  stipula- 
tions in  ioi^urancc  policies  which  limii  liability 
to  less  than  the  full  amount  of  loss,  if  this  does 
not  exceed  the  amount  of  insurance.  Id. 

14.  The  transfer  of  money  from  one  fund  of 
a  city  to  another  to  pay  a  debt  does  not  de- 
prive the  city  of  its  properly  wllbin  the  con- 
stitutional provision  as  to  due  proceas  of  law. 
Latock-^.  if(w;«(Mich.)  ^  788. 
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15.  A  maoictpal  contract  for  the  removal  of 
garbage,  giving  tbe  cootractor  an  exclusive 
right  to  remove  it  at  a  oertaia  price  per  pound, 
payable  hy  tbe  persons  wbo  produce  tbe  garb- 
age, ii  simply  asanitary  regulation,  which  can- 
not be  considered  as  in  the  natute  of  a  confis- 
cation or  an  attempt  to  create  a  monopoly. 
Walker  v.  Jameton  (Ind.)  879 

16.  The  riKht  of  suco-ssion  to  the  property 
of  a  deceased  persoo,  whether  bv  law  or  in- 
heritance, is  a  creature  of  statute  law,  and  not 
a  Dstural  right  beyond  legislative  conlrol. 
State  V.  Alston  (Tenn.)  178 

17.  To  provide  adeanale  means  of  defense 
agaiost  coyotes  Is  withio  tbe  general  police 
power,  and  does  not  violate  fundamental  prin- 
ciples of  free  j^vernmenl  or  infringe  upon  tbe 
OTiginal  rights  of  the  citizen,  laoram  t.  €W- 
gan  (Cai.)  187 

KoTu  AiTD  Bsun. 

Bee  also  Criminal  Law. 

Construction  of  constitution.  153 
As  to  statutes  requlriug  wages  to  be  paid  in 

bwful  moQey.  273 

Validity  and  effect  of  statutes  regulating 
time  and  payment  of  wages.  Mi 

,  Extent  of  police  power,  670 
Unjust  classlficatiOD  or  discrimination  as  to 
bndness;  police  power  u  to  contracts.  790 

OOHTEMPT. 

1.  A  summary  enforcement  of  an  answer  by 
Imprisoning  a  witness  Is  not  an  exercise  of  ju- 
dicial power  to  punish  contempt  of  court  as  a 
criminal  offense,  but  of  administrative  power 
to  enforce  a  lew  which,  if  enforced  at  all,  must 
be  enforced  at  once.    Ee  Clark  (Conn.)  242 

3.  It  is  not  contempt  for  an  attorney  to  char- 
acterize as  "inflammatory,"  in  a  motion  to 
quash  an  Indiciment,  a  charge  to  the  ^raad 

Jury  which  assumes  that  the  crime  of  bnbcay 
,88  been  committed  and  that  it  is  tbe  duty  of 
tbe  jurors  to  indic-t  iheref  or.and  concludes  as  fol- 
lows: "There  cornea  up  from  Ihe  people  acom- 
mand  for  a  forward  march  all  along  the  line 
of  your  duty.  You  should  give  heed  to  that 
cry,  for  it  comes  from  a  patient  aod  long  suf- 
fwing  eaduraace  which  has  at  last  reached  its 
Umit."  Clair  V.  Stats  {l<leb.)  8fl7 
8.  Contempt  of  court  Is  not  shown  by  the 
act  of  counsel  of  one  Indicted  for  a  crime,  in 
altegiog  Id  respectful  language,  as  one  of  the 
reasons  for  quashing  tbe  inaiclment,  that  the 
judge's  charge  to  tbe  grand  jury  was  inflam- 
matory and  prejudicial  in  that  It  aroused  the 
prejudice  of  the  grand  jury  so  that  they  were 
not  fair  and  .impartial;  and  the  fact  that  the 
remedy  was  by  plea.iDstead  of  by  motion,  does 
not  affect  tbe  question  of  contempt.  Jtl. 

MOTEB  AMD  BrIEFB. 

Contempt;  by  refusal  to  testify.  S42 

CONTRACTS.  See  also  Bills  and  Notrs, 
1;  BaoKi  B'i  Conflict  op  Laws,  5;  Cus- 
tom, 1;  PitlNCIPAL  and  BORETV,  8. 

1,  An  iostrument  creating  an  easement  is 
within  tbe  operation  of  the  statute  of  frauds, 
NitnneUy  v,  aouthtrn  Iron  Ca.  (Tenn.)  431 

ssuaA. 


2.  An  agreement  to  give  a  pass  to  a  man  and 
bis  family  auDually  for  ten  year^  and  to  stop 
trains  at  bis  house  to  let  tfaem  on  and  off  dor 
ing  that  period,  is  not  within  tbe  statnte  of 
frauds  as  an  agreement  which  cannot  be  per- 
formed within  one  year,  since  the  death  of 
each  member  of  the  family  within  tbe  year 
would  end  the  contract.  Weat/terford,  Mitt- 
erat  WcUt  dk  M.  W.  R,  Co.  T.  Wood  (Tex.)  52* 

8.  A  legal  consideration  for  the  loan  of  a 
painting  for  a  competitive  ezbibitioo  at  a  fair 
IS  furnished  in  tbe  detriment  and  inconven- 
ience to  which  the  sender  is  subjected,  and  the 
indirect  and  contingent  benefit  to  the  person 
conducting  tbe  ezhiUtion.  Prince  t.  Alabama 
State  Fair  (Ala.)  7lS 

4.  Ad  agreement  to  return  or  pay  for  beer 
barrels, kegs,  and  cases  in  which  beer  is  shipped 
contrary  to  law,  isaportofthe  illegal  contract, 
which  cannot  be  enforced,  when  these  articles 
were  sent  merely  for  tbe  purpose  of  complet- 
ing the  sale  of  the  t)eer,  Oippi  Breaing  Co.  v. 
De  France  (Iowa)  3S8 

6.  The  mere  fact  of  a  contemplated  mar- 
riage, or  marriage  Itself,  will  sot  as  matter  of 
law  justify  tbe  discbarge  of  a  woman  wbo  is 
engaged  under  a  contract  as  housekeeper  and 
to  render  services  of  a  personal  nature  necesu- 
tating  constant  attendance  upon  her  employer. 
EdgwoTtib  V.  Buekhoui  (N.  T.)  S16 

6.  A  corporation  Is  not  disqualiOed  to  hid 
for  a  contract  to  be  let  by  the  state  furnishing 
board,  by  reason  of  the  fact  that  its  business 
manager,  wbo  Is  not  a  stot&bolder  or  officer 
of  tbe  company,  ud  whose  salary  or  position 
will  not  be  in  any  way  affected  by  the  con- 
tract, was  a  member  of  the  legislative  assem- 
bly which  passed  the  act  providing  for  tbe  let> 
ting  of  Bocb  contract.  iStoA^  JBns^  ^.Bkkarit, 
(Mont.)  298 

7.  Tbe  lowest  bidder,  although  offerings 
bond  for  the  performance  of  the  contract,  can- 
not compel  tbe  award  to  bim  of  a  contract  for 
the  publication  and  annotattrai  of  Codes,  which 
by  the  Montana  Constftutloa  and  the  Act  of 
March  7,  1895,  the  state  furnishing  bosrd  ii 
required  to  let  to  tbe  "lowest  responsible  bid- 
der therefor,"  the  statute  also  requiring  that  the 
typesetting,  printing,  aod  binding  shall  all  be 
done  within  tbe  stale,  and  that  the  publisber 
shsU  keep  sufficient  copies  to  supply  all  de- 
mands for  not  less  than  eight  years,  and  a  full 
complete  set  of  stereotype  matrices  of  every 
page  of  type  used.  Ii. 

Notes  Ain>  Bbiefs, 

Contracts;  when  complete;  law  of  place  to 

determine  legality  of.  3ci7 

Possibility  of  performance  within  year.  52f 
Illegality  of:  contrary  to  public  policy.  TM 
Effect  of  marriage  on  emplof  ment  810 

CONTRIBUTION.  See  also  LnoTATioa 

o  -  Actions,  8. 

The  riElil  of  action  of  a  co  oblizor  or  surety 
who  sa'isties  ttie  debt,  for  cooliibution  frum 
those  wbo  ore  liable  with  him,  rests  upon  lbs 
implied  promise  raised  by  law,  and  not  u poo 
subrofa'ation,  where  the  creditor  baa  no  seou- 
rl^,  and  the  debt  creates  no  Uen  upon  property 
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And  li  eDtided  to  no  priority  orer  other  debta. 
Fa%re$,  t.  OoekriU  (Tex.)  628 

COPARCENERS.  Bee  0oTKHAK0T,NoTa8 

AND  BrLEFS. 

OOPTRIOHT. 

NOTBfl  AMB  BRTSFS. 

LlaWIIly  of  offlcere  of  k  corporation  for  lis 
infringemeat.  .  438 

CORPORATIONS.  Bee  also  Action  or 
Suit,  8,-  4;  Colleqeb;  Conflict  of 
Laws,  8;  Conbtitdtiokal  Law,  7-9j 

CONTBACTS,  0;  TaXBS,  7. 

1.  A  transrer  by  a  corporation  of  Its  entire 
assets  and  property  of  every  description,  to 
another  company,  in  consideration  of  shares  of 
stock  in  the  latter,  not  made  with  the  intention 
of  winding  up  its  affairs  and  dividing  the  stock 
among  its  owd  stockholders,  or  as  a  temporary 
anaogement,  but  as  a  permani-nt  iavesimeat, 
to  tUti-a  vira  and  may  be  set  aside  In  an  action 
by  a  nonasseotinz  stockholder.  Byrne  v. 
Sdiuyler  Electric  Mjg.  Cb.  (Codd.)  804 

8.  Tbe  profltableneas  or  uoprofltableneSB  of 
a  tran!^aclioD  by  a  corporation,  which  in  vitra 
vire'i,  does  not  affect  the  right  of  a  stockholder 
to  contest  it.  Id. 

8.  The  manager  of  a  corporation  In  charge 
of  1(9  work  in  coDStnictiog  a  building  is  per- 
soDally  liable  for  negligent  failure  to  erect  a 
Bcaffold  wbicli  Is  Deeded  to  protect  persona 
near  the  walls.  Jf<^«rT.  Thompaon-Hittt^ton 
BIdg.  Co.  (Ala.)  488 

4.  An  ofScer  who  Is  the  general  managing 
agent  of  a  lumber  company  may  be  held  per- 
sonally liable  for  setting  an  inexperienced  and 
ignorant  employe  at  work  on  a  machine  which 
the  former  knows  to  be  dangerous.  Oreenberg 
T.  Whitemib  Lumber  Co.  (Wis.)  4^ 

5.  The  presideut  and  general  manager  of  a 
corporation  are  personally  liable  for  damages 
caused  to  a  ripariaD  proprietor  1^  the  loug- 
cDDtinued  disdia^  of  muddy  water  into  a 
stream  from  ore  washers  operated  by  tbe  com- 
pany with  their  sanctioQ  and  their  knowledge 
of  the  damage  caused  thereby.  Nunnelly  v. 
Soutfum  Iron  Co.  (Tenn.)  .  431 

8.  A  demand  arising  ex  delicto  may  be  en- 
forced against  tbe  stockholders  of  a  corpora* 
tioD  under  a  constitutional  provisioo  that  the 
dues  from  corporatious  shall  be  secured  \fj  !□- 
dividual  Ifabllfty  of  the  stockholders.  SUnnv- 
ken  T.  Jfnr«fta»  (8.  0.)  408 

7.  Btockbolders  In  a  corporation  cannot  de- 
feat all  recovery  agaloat  them  for  an  amount 
in  addition  to  the  value  of  tbeir  stock,  because 
tbe  act  providing  for  it  does  not  fix  tlie 
amount,  but  aimply  fixes  a  limit  beyond  which 
It  shall  not  extend,  since  the  liability  will  be 
regarded  as  extending  to  such  limit  tf  neces- 
sary. Jd. 

6.  The  properlr  of  an  losolveot  corporation 
is  not  a  trust  fund  for  tbe  iKnefit  of  creditors 
in  any  sense  other  than  that  when  a  chancery 
court  takes  possession  of  it  upon  some  general 
principle  of  equity  jurisdicllon,  wholly  inde- 
pendent of  any  Idea  that  tbe  property  consti- 


tutes  a  trust  fund,  It  wHI  be  administered  for 
the  equal  benefit  of  creditors.  O^Bear  Jmelrj/ 
Go.  v.  F<»(/fer  (Ala.)  707 
Forelpt. 

9.  The  exemption  of  a  previously  chartered 
railroad  companv  from  a  statutory  provitiioD 
respecting  the  safe  and  effect  of  tickets  does 
not  extend  to  a  foreign  corporation  subse- 
quently created  which  leases  the  rood  of  (ha 
former.   Eobinton  w.  Soutium  P.  tto.  (Cal.) 

778- 

10.  The  Institution  or  prosecution  of  a  suit 
is  not  a  "doing  business"  within  the  meaning  of 
laws  prescribing  conditions  of  business  by 
foreign  corporations.  St.  J^ouitf  A.  d  T.  B. 
Co.  V.  Fire  At80.  (Ark.)  83 

11.  The  failure  of  a  foreign  corporation  to 
comply  with  tbe  conditions  of  the  right  to  do 
business  In  a  state  will  not  preclude  an  action 
by  it,  or  by  an  insurance  company  subrogated 
to  Its  rigbts,  for  negligent  injuries  to  its  prop- 
erly wltoin  the  state.  io. 

MoTE»  akd  Brievb. 

Corporation;  restrictions  on  business  by 
foreign  company.  786 

Property  rights  of  private  eleemosynary 
corporation.  4d9 

Personal  liability  of  officers  of,  for  its  torts  or 
negligence: — (I.)  in  general;  {II.)  fraud;  (III.) 
conversion;  (IV.)  trespass;  (V.)  iufriugement: 
(a)  of  patent;  (A)  of  trademark;  (e)  of  copy- 
right; (VI.)  Injury  to  persons  generally;  (VII.) 
injury  to  employd;  (VIIL)  Ubel;  (IX.)  negli- 
gence. 421 

Subscription  to  stock  at  other  eompaoy; 
trausfer  of  entire  assets  to  other  compaay.  804 

Liability  of  itockholdeni  for  torts  of  com- 
pany. 400 

Forfdture  of  charter  by  wrongdoing,  787 
Constitfttlonality  of  procedure  to  forfeit 
franchise.  769 
Trust  fond  of  Insolvent  company.  708 

COSTS  AND  FEES. 

1.  For  successfully  defending  claims  to 
tbe  assigned  property  by  an  attempted  rescis- 
sion of  sales,  an  assignee  for  creditors  may  be 
allowed  attorneys'  fees,  although  the  as- 
signment is  set  aside  on  a  cross-petitioo  by 
other  creditors.  Perry  Maton  Shoe  Go.  t. 
Syket  (Miss.)  277 

S  Attorneys'  fees  cannot  be  allowed  out 
of  the  assigned  property  as  against  creditors 
successfully  asserting  liens  thereon,  for  an  un- 
successful defense  of  the  assignment  by  an 
assignee  for  creditors,  although  the  assignment 
is  declared  void,  not  for  actual  fraud,  but  by 
reason  of  failure  to  comply  with  some  positive 
requirement  of  statute  law,  and  although  tbe 
assignee  is  also  a  receiver  of  tbe  court,  sioee  it 
is  not  his  duty  as  receiver  to  defend  tbe  as- 
signment. idL 

COTENANCY.  See  also  Actios  ob  Bdit, 

A  tenant  in  common  may  be  compelled  to 
account  to  his  cotenant  for  tbe  use  of  Iho 
lands  beld  in  oommoa,  although  he  has  ro- 
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ceived  Ifae  benefits  thereof  without  any  attempt 
to  ezc)  ude  the  other,  or  ao j  promiBe  or  mutual 
UDderstaodlDg  to  give  any  compeotation  for 
the  profits  takeo  oy  him.  Gage  7.  Oage  (N. 
H.)  839 
NoTBg  AND  Briefs. 

Cotenancy;  Uahlllty  of  cotenants  to  account 
for  use  and  occupation  and  rents  and  profits  : 
— (I.)tbe  commoD-law  doctrine:  (11.)  reason 
of  the  commoD-iaw  doctrine  ;  (HI.)  states  Dot 
adopting  the  English  statute ;  (IV.)  when  held 
liable :  (a)  in  case  of  ouster :  {b)  in  cases 
where  an  agreement  exists  ;  (e)  when  occupied 
by  one  aloue  -,  (V.)  the  remedy  as  between  co- 
tenants  :  (a)  siatutory  action  of  account ;  (b) 
proceedings  in  equity  ;  (e)  in  action  of  assump- 
sit; (VI.)  liability  to  account  for  rents 
received;  (VIL)  Hen  for  rents  received  ;  (VIII.) 
the  question.  What  is  more  than  a  Just  share? 
(IX.)  necessity  of  a  demand ;  (X.)  necessary 
allegations  In  action  of  account;  (XI.)  In  what 
character  liable  ;  (XII.)  position  of  coteoant 
holding  over ;  (XIII.)  extent  of  liability  : 
(XIV.)  when  liable  to  pay  interest;  (XV.) 
when  held  for  the  rental  value  ;  (XVI.)  posi 
tion  of  purchaser  of  cotenanl's  share  ;  (XVII. ) 
as  to  coparceners ;  (XVIII.)  the  question  of 
deductions  ;  (XIX)  mesne  proflta ;  (XX.)  the 
application  of  the  statute  of  limltationa;  (XXI.) 
construction  of  the  state  statutes.  S2Q 

0OUKTIE8. 

1.  A  good-faith  purchaser  of  county  war- 
rants occupies  no  better  position  ihan  the 
seller,  as  ihey  are  non-negotiable  within  the 
meanins;  of  the  law  mercbuit.  Enkine  v. 
atteU  Qmnly  (N.  D.)  645 

S.  A  portion  of  a  county  warrant  Issued  by 
the  county  commlwionera,  which  represents 
the  discount  at  which  the  warrant  will  be  sold, 
is  Illegal  and  void.  Id. 

8.  A  county  warrant  issued  by  the  commis- 
sioners of  a  newly  formed  county,  in  the  ab- 
sence of  leglslaUve  authority,  for  transcribing 
from  the  records  of  the  counties  out  of  which 
it  Is  formed  such  part  as  relates  to  real  estate 
dtnated  in  the  former  county,  Is  illegal  and 
void.  Id. 

"SCfTSR  AND  BBIEra. 

Counties  ;  validity  of  warrants  of.  645 

COURTS. 

1.  The  power  of  the  legislature  to  provide 
for  more  than  one  judge  in  a  judicial  circuit 
is  not  limited  by  the  provision  of  Ark.  Const, 
art.  7,  %  18,  that  for  each  circuit  "  a  Judge" 
shall  be  (dected.  StaU,  Kinmterthy,  t.  Mar- 
tin  (Ark.)  168 

3.  A  first  cousin  of  one  of  the  parties  la  not 
within  the  terms  of  the  statute  prohibiting  a 
jud^e  from  acting  who  is  related  to  one  of  the 
parties  within  the  third  degree,  where  the 
statutes  provide  that  in  the  collateral  line  the 
degrees  are  counted  by  generations  from  one 
of  the  relatives  up  to  the  common  ancestor 
and  from  the  common  ancestor  to  the  other 
relation,  excluding  one,  including  the  other, 
and  couDtine  the  common  ancestor  but  once. 
BobiMon  r.  Bovthern  P.  Oo.  (CiU.)  778 

3.  A  creditor  may  remit  a  p(»tioD  of  his 
debt  by  voluntary  credits  In  order  to  bring  his 
28  In  K.  A. 


claim  within  Uie  JnriBdlctloo  of  an  infMor 
court.   EuuUm  t.  Luee  (A^)  S81 

4.  Fraud  In  procuring  the  enrollment  of  a 
bill  and  the  signature  thereto  by  the  president 
of  the  senate  and  the  speaker  of  the  house  of 
representatives,  but  which  is  on  its  face  regu- 
lar and  in  due  form,  gives  the  courts  no  power 
to  order  Its  removal  from  the  files  of  the  sec- 
retary of  state,  or  to  enjoin  him  from  deliver^ 
ing  a  copy  to  the  public  printer,  but  the 
remedy,  if  any,  Is  with  the  legislature.  Carr 
V.  (M«(N.  C.)  737 

5.  An  assessment  of  personal  property  by 
the  ad  talorem  system,  like  that  applied  to  real 
property,  may  be  ordered  by  the  court  on  be- 
half of  the  owners  of  real  estate,  where  a  city 
has  illegally  attempted  to  tax  personal  proper- 
ty in  another  manner,  even  if  the  illegal  mode 
attempted  would  be  as  just  as  the  oiher.  Levi 
V.  Louitville  (Ky.)  480 

6.  The  court  may  compel  a  city  eovernment 
to  correct  an  error  in  the  mode  of  levying  a 
tax,  although  it  cannot  appoint  an  assessor  or 
correct  the  error  itself.  li. 

7.  There  Is  no  jurisdiction  In  North  Caro- 
lina of  the  crime  committed  by  persona  who, 
while  standing  in  ihaL  state,  shoot  across  tha 
state  boundary  and  kill  a  person  in  Teoncaoce. 
StaU  v.  BaU  (Si.  C.)  » 

Notes  and  Bbiefb. 

Courts ;  locality  of  crime  committed  1^ 
shooting  or  striking  across  state  boundary  s— 
(I.)  what  constitutes  the  offense ;  (XL)  tbfl 
question  of  locality  ;  (IIL)8tatutory  proTiaioiu 
regarding ;  (lY.)  constitutionality  of  bu<A 
statutes.  59 

Voluntary  credits  to  bring  debt  wilhio  jur- 
isdiction of  court : — (I.)  the  role  permitting 
remission  :  (II.)  the  rule  as  affected  by  the 
character  of  the  claim  :  (a)  actions  for  an  un- 
certain amount ;  (A)  actions  for  an  amount 
certain  ;  (e)  actions  In  wbicii  jurisdiction  de- 
pends upon  the  value  of  the  property  In  suit ; 
(III.)  remission  of  interest ;  (IV.)rule denying 
the  right  to  remit ;  (V.)  what  constitutes  a  re- 
mission ;  (VI.)  when  made.  321 

CRIMINAL  LAW.   See  also  OoNnrru- 
TiOHAL  Law,  5,  6. 

1.  The  power  to  Issue  a  mlttlmiu  without  a 
regular  trial  and  judgment  is  given  to  a  Jus- 
tice of  the  peace  by  Conn.  Gen.  Stat,  g  91, 
when  complaint  is  made  to  him,  by  grand 
jurors,  of  a  refusal  to  give  testimony  Mfore 
them.    Re  Clark  (Coon.)  343 

2.  A  motion  to  dismiss  an  indiclment  can- 
not be  based  on  facts  not  appearing  on  the 
record.    Com.  v.  Hayden  (Mass.)  818 

8.  The  dismissal  of  an  indictment  on  the 
motion  of  the  county  attorney  after  it  hu 
been  attacked  demurrer  is  not  equivalent 
to  a  decision  of  the  court  sustaining  the  de- 
murrer, so  as  to  prevent  the  case  from  being 
resubmitted  to  the  same  or  another  grand  jury 
without  order  of  the  court,  as  would  otherwbie 
be  required  under  Minn.  Oeo.  8tat,  1694,  g§ 
7397-7399.   State  v.  Peterton  (Ulnn.)  M 

Noi-GB  Ann  Bum. 

Criminal  law ;  for  locality  of  crime,  see 

CODBTB. 

Bi^t  to  omnpel  accused  to  exUblt  Iilmdf 
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tar  tdeDtfflcttI(H»-(L)  cues  deoylog  the  right; 
<II.)  cawa  asMrtiag  the  right;  (in.)  oompurl- 
mm  of  caaea;  (IT.)  waim  of  tbe  oonatitutioDal 
czemptioo;  (T.)  the  Bngllah  rale.  699 

CRITICISM.    See  Libel  axd  SLAmas, 

NOTBB  AND  BrIEPS. 

CURTESY. 

1.  A  divorce  obtained  bv  a  hiubaod  from 
bis  wife  does  not  defeat  his  teoaacy  by  the 
curtesy  initiate,  vfaere  the  statute  has  made 
no  provision  for  such  a  case,  but  has  declared 
that  a  divorce  obtaioed  for  his  fault  and  mis- 
conduct Bball  defeat  a  busbaad's  right  as  ten- 
ant by  tbe  curtesy.   Meaeham  v.  Bunting  (111.) 

618 

5.  A  tenancy  by  the  curte^  Initiate  is  cre- 
ated in  tbe  trustee,  where  land  purchased  by  a 
husband  is  coiiTered  to  him  for  the  use  and 
benefit  of  bla  wife,  with  nottaiog  to  indicate  a 
purpose  to  exclude  him  from  a  right  by  the 
curtesy.  Id. 

KoTsa  AND  Briefs. 

Curtesy;  estate  by;  adrerae  possession  in 
case  of.  618 

CUSTOH. 

1.  A  known  usage  of  trade  forms  a  part  of 
•  contrsct  made  in  that  trade.  Union  Int.  Co. 
T.  American  F.  In:  Co.  (Cai.)  682 

2.  Custom  cannot  excuse  a  failure  to  make  a 
scaffold  or  othet  safeguard  on  the  side  of  a 
brick  wall  which  Is  being  built  within  a  few 
feet  of  the  entrance  of  a  achoolhouse  then  in 
use.  Mamry.  Tkomvaon.  HutehUm  Wdg.  Oo. 
<Ala.)  468 

KOTSa  AXD  Bribfi. 

Custom;  usageof  trada  692 
Validity  of.  868 

1.  A  contract  to  pay  a  atlpulated  aom  as 
'damages  will  be  given  effect  only  where  the 
•damages  provided  against  are  uncertain  and 
not  ascertainable  by  any  satisfactory  and  cer- 
tain rule  of  law.    Krutz  v.  Bobbiru  (Wash.) 

676 

9.  The  larger  sum  will  be  held  a  penalty, 
-and  not  liquidated  damages,  where  the  pay- 
ment of  a  smaller  sum  Is  secured  by  as  agree- 
ment to  pay  the  larger.  Id. 

8.  The  measure  of  recovery  for  Injury  to 
•chattels  which  an  not  wholly  destroyed  is  the 
difference  between  the  value  Immediately  be- 
fore and  immediately  after  tbe  injury;  and  the 
owner  canoot  recover  more  thao  ibis  by  rea- 
son of  voluntary  abandonment  of  what  remains. 
Chicago,  B.itQ.R.  Oo.  v.  Metca^  (Neb.)  824 

4.  Pccuofary  dsmaees  sustained  are  all  that 
can  be  recovered  for  the  death  of  a  person  un- 
der Dak.  Comp.  Laws,  |$  5499.  Smith  v.  Chi- 
cago, If.  (ft.  8i.  P.  R.  Co.  (8.  D.)  573 

6.  A  verdict  for  nominal  damages  only  can 
be  recovered  tbe  father  for  the  death  of  a 
Ma  who  has  attained  his  majority,  although 
be  had  lived  with  bis  father  thereafter  and 
waa  strong;  healthy,  and  a  good  laborer.  Id. 
48  L.  B.  A. 


6.  Mitlgatioii  of  damagea  for  fraud  la  rep- 
resenting the  tUle  of  mort^ged  property  to  be 
perfect,  on  the  falUi  of  wbic£  mortgage  bonds 
were  purchased,  when  in  fact  there  was  a  prior 
mortgage  thereon,  cannot  be  claimed  by  virtue 
of  tbe  teoder  of  a  discharge  on  the  trial  of  the 
action,  after  the  expiration  of  a  long  time, 
when  the  market  for  tbe  bonds  may  have 
chanired.  JfaaA  v.  Minneaola  Title  Int,  dt  T. 
Co,  (Mass.)  768 

7.  Resdssion  or  attempted  rescission  of  a 
contract  of  purchase  made  on  the  faith  of 
false  statements  by  a  third  person  as  to  the  title 
will  not  make  him  liable  in  an  action  for  fraud 
beyond  the  difference  between  the  actual  value 
of  the  property  and  its  value  as  It  would  have 
been  if  the  representation  bad  been  true.  Id. 

8.  Damages  for  false  representation  as  to  the 
title  of  property  of  another  person,  on  tbe  faith 
of  which  it  was  purchased,  include  only  Ihedif. 
f  ereace  between  the  value  of  the  property  as  It 
was  and  the  value  as  it  would  have  bbea  if  the 
Tepreseotation  had  been  true.  Id, 

9.  Damages  for  mental  suffering,  independ- 
ent of  any  physical  injury,  may  be  recovered 
for  negligence  in  delivery  of  a  telegram  the 
character  of  which  is  known  to  the  telegraph 
company.  Mentzer  t.  Weskm  U,  Teleg.  Co. 
(Iowa)  72 

NoTsa  AiTD  BBnen. 

Damages;  sttpolated.  676 
For  fraud  or  deceit;  Inducing  contract  with 
third  person;  effect  of  rescission  of  auch  con- 
tracu  784 

DAMa 

Surplus  water  of  a  dam  lawfullr  made  to  a 
river  10  supply  a  canal  past  rapidfs  in  aid  of 
navigatioD,  although  under  a  statute  declaring 
that  the  water-power  created  should  belong  to 
the  state,  cannot  be  diverted  from  Its  natural 
channel  to  tbe  detriment  of  the  lower  riparian 
proprietors,  by  the  state  or  its  grantees, through 
the  canal  and  dulce-waya  therefrom,  for  tbe 
operation  of  mills  on  tbe  canal  bank.  Patten 
llaper  Oo.  v.  JSaukauna  WaUr-Pinoer  (h. 
(WuL)  448 

DEATH.    See  DAiuoBa,  4»  8;  Nsau- 

OBNCK,  1. 

DEBTOR    AKD    CREDITOR.  See 
Pabthkbbhif,  Notes  ahd  Bbikhl 

DEDICATION. 

1.  A  railroad  corporation  csonot  acquire  ti- 
tle to  or  an  easement  In  land  by  common-law 
dedlcalion.  Lakt  EHt  aW.B.fh.r.  Wit. 
man  (III.)  618 

8.  A  village  plat  showing  a  strip  of  land  100 
feet  wide  on  each  side  of  a  railroad  track,  but 
which  is  not  mnrked  or  noted  on  the  plat  as 
donated  or  granted  to  the  railroad  company, 
in  order  to  make  a  conveyance  thereof  under 
III.  Rev.  Slat.  chap.  109,  %  8,  cannot  be  made 
to  operate  as  such  oonveyanoe  by  tbe  aid  of 
proof  of  cnntemporaneoua  or  subsequent  acta 
of  the  parties  tending  to  show  dedication  thereof 
aa  part  of  the  right  of  way.  Jd. 
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Worn  ABD  Brtbtil 

Dedlntlon;  how  nud^  for  nllrowl;  nro- 
atioa.  618 

DEEDS.   See  tlso  HuraAin)  amd  Wm.  1. 

1.  AooDTeyuice  of  pertDerahlp  real  estate 
hj  the  surviving  partner  sb  such  wtll  not  in  a 
court  o(  equity  have  the  effect  of  coovejiDg 
only  fait  indiTidual  inlereti,  although  upon  its 
face  die  deed  purports  to  convey  onlv  such  In- 
terest, and  ia  joined  to  ^  the  wife  at  the 
Kranior.   Dger  t.  Jfbm(Wa8h.)  88 

3.  A  complete  description  metes  and 
bounds  of  land  between  a  certain  block  and 
the  north  line  of  a  quarter-section  does  not 
limit  a  coDvejanoe  to  that  land,  when  fo) 
lowed  "by  a  aentence  declaring  that  it  is  all  the 
land  that  Ifea  between  Ibe  north  line  of  such 
quarter  section  and  two  blocks  named,  only 
one  of  which  is  mentioned  In  the  preceding 
description  by  metes  and  bounds.  Lakt  Eru 
AW,R.Co.  T.  Whithamim.)  612 

DEFINITIONS.    See  also  Charities,  8. 

The  term  "housekeeper,"  as  used  in  a  com- 
plaint to  recover  for  services,  is  not  so  lim- 
ned in  meaning  as  to  exclude  evidence  that  the 
•ervices  include  work  aa  seamstren.  Kdge- 
tomb  T.  Buekhout  (N.  T.)  tilQ 

DELEGATION  OF  POWER.  See  Con 
BirnmosAL  Law,  8^  4^ 

DENTIST.  8w  SnDKHOB,  81. 

DOWER. 

1.  A  divorce  from  the  bonds  of  matrimony 
bars  a  claim  of  the  divorced  wife  to  dower, 
notwttbst<ndiag  an  implication  from  a  statute 
denying  dower  in  case  of  divorce  for  her  mis- 
conduct, that  the  legislature  supposed  she 
would  be  entitled  to  oower  after  oiTorce  not 
based  on  her  misconduct.  Wood  r.  Wood 
(Ark.)  167 

2.  A  void  divorce  granted  (o  a  wife  In  an- 
other state  will  not  be  given  effect  on  the 
theory  tliat  she  is  estopped,  so  as  to  relieve  her 
husband's  land,  In  a  suit  between  him  and  a 
(bird  person,  from  ber  inchoate  dower  right, — 
especially  where  the  question  of  dower  was 
reserved  In  the  decree  of  divorce;  MeVr^sri/ 

v.Datin8.c.)  ess 

DRAINS  AND  SEWERS.   See  Hiee- 

WAVB,  1. 

EASEMENTS.  See  also  Co>tbactb,  1. 

The  privilege  to  discharge  waier  from  ore 
washers  Into  a  stream,  given  without  words  of 
grant  by  a  lower  proprietor  to  an  iron  com 
pany,  as  long  as  it  "  may  wish  to  run  or  have 
run  said  washers,  with  an  ai;reement  to  ac- 
cept a  certHin  sum  as  the  full  amount  of  dam 
ages  by  such  waters, — Is  a  license,  not  an  ease 
meut,  and  does  not  extend  to  the  grantees  of 
such  Iron  company.  Svnnetly  v.  Southern 
Iron  Co.  (Tennj  «21 
88UK  A. 


EJECTKENT. 

For  plaintiff  In  ejectment  to  trace  bis  titk 
to  an  allied  common  aooree  ii  prima  fads 
Bufflcient  under  DL  Rev.  Stat.  ebap.  45,  $  25. 
where  he  has  staled  on  oath  that  defeoilant 
claims  title  from  that  source  and  this  is  ool 
denied  on  oath.  Lake  Erie  d  W,  B.Co.r 
Whitman  (IIL)  613 

Notes  abd  Bitnn 


Ejectment;  rale 


to  title  in;  estoppel  la. 
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ELECTION  DISTRICT& 
Nona  AMD  Bbzkvi. 
IMTtafoo  of  dty  Inta 


ELECTRICAL  USES  AND  APPU- 
ANCBS.   See  also  Triai.,  7. 

1.  A  presumption  that  the  public  koow 
enough  of  the  nature  of  electricity  to  avoid  the 
danger  Is  not  created  the  mere  fsct  that 
some  persons  use  that  a^ncy.  Oiraudi  t. 
Slfcttie  Impnw.  Oo.  (Cal.)  596 

3.  One  who  Is  ignorant  of  the  danger  tiiat 
may  result  from  contact  with  electric-Kgbt 
wires  over  the  roof  of  a  building  in  which  be 
is  employed  is  not  required  to  exercise  I  he  same 
degree  of  care  that  would  be  required  If  ba 
knew  the  danger.  Id. 

8.  Placing  electric-light  wires  over  the  me- 
tallic roof  of  a  boteT,  where  persons  may 
come  in  contact  with  them,  without  raising 
tbem  high  enough  lo  prevent  such  contact,  ii 
sufficient  proof  of  negligence  in  csm  of  Injaiy 
to  a  person  by  an  efecuic  shock  from  lucn 
wires.  U. 

KoTsa  AHP  BazBra. 
Electrlo  usea;  n^llgence  as  to  wires.  W 

EMINENT  DOKAIN. 

1.  The  establishment  of  a  street  grade  atr- 
eral  feet  above  the  natural  surface  of  tbe 
ground  by  a  mere  ordinance,  without  any  act- 
ual improvement  of  the  street  In  accordsnoe 
therewith;  and  s  subsequent  ordinance  chanji- 
log  the  grade  line  to  conform  to  the  surface  of 
the  ground;  and  s  permanent  Improvemeol 
of  the  street  on  that  grade,— entltK  one  who 
erected  his  building  to  conform  to  the  grsde 
established  by  theflrstordinancewhilethat  wai 
in  force,  to  the  benefit  of  Iowa  Code,  g  469, 
which  provides  for  compensation  to  a  person 
whose  property  Is  Injured  by  the  change  of  so 
establisned  mde  of  the  street.  Besuffim  t. 
aiovx  aty  (Iowa)  ^ 

S.  A  telephone  line  consistiDg  of  poles  snd 
wires  along  a  country  blgbway.  whfdi  does 
not  interfere  with  the  safety  and  convenience 
of  ordinarv  travel,  or  aoreasonably  or  mste- 
rially  impair  the  special  easement  of  an  abut- 
ling  owner,  does  not  Impose  an  additional s^ 
vitude  upon  the  highway.  CaUr  i.  XoiiJixtd- 
ern  Teleph.  Exeh.       (HInn.)  810 

8.  Riparian  rights  of  the  lower  ownenof 
land  upon  the  bank  of  a  stream  are  propert; 
sucb  as  cannot  be  taken  by  the  state,  even  tot 
a  puUic  use,  except  in.  akCpf  UTigatltn,  with- 
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out  compen^alloD  to  the  owner,  aocl  canaot  be 
tHkeo  al  all  or  impaired  for  a  private  use.  Pat- 
Un  Puv«r  Oo.  T.  Kaukavtna  Wattr^Bnttr  Co. 
(Wis.)  443 
Notes  akd  Briefs. 

Emlneat  domalo;  addltlooal  aerritnde  on 
bfgbway;  right  to  take  prirate  propertj.  810 

EQUITY. 

1.  Tberefundliiff.wltb  Interest,  of  moDeyad- 
Tftoced  by  a  person  from  whom  the  legal  title 
to  land  is  taken,  is  equity  may  be  made  a  ood- 
ditioo  of  tlie  relief.    QaO/raith  t.  Tracy  (IIM 

139 

9.  A  court  of  equity  has  no  jurlsdictton  to 
enjoin  the  transfer  or  collectloD  of  a  note  whicb 
Is  void  by  reason  of  a  material  alteration,  since 
the  maker  bas  an  adequate  remedy  at  law. 
Eriekaonj.  Fira  Sat.  Ba/iA(Neb.)  677 

ESTOPPEI*.  Bee  alio  Aotiow  ob  Suit,  1; 
Pleadik8»  1. 

1.  A  license  csnnot  operate  as  an  estoppel 
Bf^iost  the  licensorin  favor  of  a  Rranteeof  the 
licensee,  because  an  estoppel  must  be  mutual. 
XunneUy  v.  Southern  Iron  Co.  (Tenn.)  421 

2.  A  creditor  wbo  atlachea  property  on  a 
claim  which  includes  the  debtor's  liability  to 
the  plaintiff  as  guarantor  is  estopped  from  de- 
Dying  liability  as  such  guarantor,  altbougfa  a 
lemittitar  is  entered  in  tne  attachment  suit  for 
the  part  of  the  claim  based  on  the  gunranty 
after  the  bolder  of  tbe  guaranty  has  made  de 
mand  on  bim  for  payment.  Lae^man  t.  Block 
(La.)  S5S 

8.  Fermltling  real  estate  purcbaaed  with 
partnership  money  to  stand  in  the  name  of  one 
of  the  partners  will  not  estop  tbe  partnership 
from  claiming  tbe  title  as  against  one  givicg 
tbe  partner  credit  on  tbe  faiih  of  bis  apparent 
title  to  the  property.  OotdtbtiiaiU  r.  Jiinnev 
CAla.)  161 

4.  Tbe  widow  and  heirs  of  a  deceased  part- 
ner, who  recover  the  legal  title  to  lands  on  tbe 
basts  of  a  trust  in  the  adminiijlrator  of  the  sur- 
TiviDg  partner  of  their  intestate,  cannot  deny 
that  be  was  their  trustee  for  the  purpose  of 
avoiding  the  duty  to  account  to  him  for  ad- 
Tances  for  the  purchase  and  improvement  of 
tbe  property.   Qalbraith  v.TVaey  (Bl.)  139 

6.  Becitalsin  mnnldpal  bonds,  to  estop  tbe 
corporslion,  need  not  state  in  detail  that  all  tbe 
necessary  preliminary  steps  have  been  taken, 
but  it  is  auffirlent  that  they  declare  that  the 
bonds  are  issued  In  pursusnoe  of  a  specified 
statute.    (Mar  t.  Duight  School  1^  (N.  D. ) 

649 

6.  Municipal  corporations  are  estnpped,  a!i 
against  bona  fide  holders  of  their  bonds,  from 
setting  up  sa  a  defense  thereto  that  all  tbe  pre- 
liminary steps  necessary  to  authorize  tneir 
lasue  were  not  taken,  where  the  officers  having 
cbar^  of  8ucb  issue  are  apecially  or  impHedh- 
authorized  lo  determine  tbe  performance  of  all 
the  conditions  precedent,  and  the  bonds  recite 
such  compliance.  Id. 

KOTM  AMD  BRIRFft, 

Estoppel;  agalostslale.  48 
Of  partner  as  to  real  proper^.  106 
S8L.  RA. 


EVIDENCE.   Bee  also  CoNSTiximoKAL 
Law,  6;  Depinitions;  Tbial,  8;  Wills,  0, 

Judicial  notice. 

I.  The  aigoiflcance  of  tbe  word  "kloder- 
garten"  is  within  judicial  cognizance,  Sinnott 
y.OohmhetiCtl.)  GM 

8.  That  coyotes  are  a  pest  and  scourge  to 
tbe  breeders  of  sheep  and  oUier  small  domeattc 
animals  is  s  matter  of  common  knowledge. 
Ingram  V.  Oolgan  (Ca.\.)  ibl 

8.  It  Is  a  matter  of  common  knowledge  of 
which  the  court  will  take  judicial  notice,  and 
of  which  the  public  are  bound  to  take  notice, 
that  railroad  passenger  trains  are  operated  to 
carry  passengers  for  hire.  Qtndran  v.  Chi- 
eoffo,  Jf.  iHBt.  P,  R  Oo.  (0.  a  App.  8tb  C.) 

4.  The  court  will  take  judicial  notice  that 
the  authority  of  a  railroad  conductor  does  not 
extend  to  tbe  carrying  of  passengers  without 
the  payment  of  the  regular  fare.  Id. 

6.  Judicial  notice  is  taken  by  tbe  supreme 
court  of  Michigan  that  sufficient  moneys  will 
Come  into  the  handsof  the  treasurer  of  Detroit 
from  the  llqaor  fund  to  replaoe  a  loan  of 
113,000  credited  to  tbe  board  of  health.  Da- 
vock  T.  Moon  (HIcbO  78S 
PreaumptioDB  and  burden  of  proo£ 

6.  Ad  ordinance  is  presumed  to  be  reason- 
able until  the  contrary  ia  shown,  when  clearly 
within  the  general  powers  of  the  municipu 
body.    LitOeJUld  v.  State  (Neb.)  68ft 

7.  Tbe  mere  fact  of  injury  raises  no  pre- 
sumption of  negligence  against  either  plaintiff 
or  defendant.  Gi^f,  0,  db  8.  F.  B.  Co.  v. 
Shieder  (Tex.)  588 

8.  A  suspicion  of  plaintiff's  negligence  Is 
not  enoagb  to  throw  on  him  tbe  burden  of 
proof  as  to  that  fact,  anleas  It  amounts  to  prima 
fade  evidence  thereof.  Id. 

9.  Defendant  has  the  burden  of  proving 
plsIntifTs  contributory  negligence,  unless  that 
is  established  prima  facie  by  the  legal  effect  of 
facts  stated  In  the  petition,  or  by  undisputed  - 
evidence  adduced  on  tbe  trial.  Id. 

10.  There  Is  no  presumption  of  contributory 
negligence  of  a  woman  who  drove  across  a 
railroad  aide  track  where  her  view  was  ob- 
structed, before  discovering  tbe  approach  of  an 
engine,  and  then  tHed  to  turn  ber  horse,  which, 
frightened  br  tbe  approaching  engine,  jumped 
on  to  tbe  main  traca  In  front  of  iL  M. 

II.  Negligence  cannot  be  assumed  from  the 
fact  of  the  running  away  of  a  team.  Mittouri 
P.  R.  Oo.  V.  Sackett  (Kao.)  696 

12.  In  case  a  child  Is  struck  by  a  street  car 

vrbile  in  a  dangerous  and  exposed  situation, 
the  pkinlilf  In  an  action  for  the  death  of  the 
child  has  tbe  burden  of  proving  absence  of  neg- 
ligence on  the  part  of  the  cbilaor  Us  custodian. 
Itamborger  t.  Citiunf  Btrtet  R  Oo.  (Tenn.) 

486 

18.  A  presumption  of  negligence  arises  from 
tbe  loss  of  property  in  tbe  hands  of  a  bailee 
who  is  answerable  only  for  losses  occurring 
through  negligence.  /Vtnce  T.  Alabajna  State 
FairiA\a.)  716 

14.  Ad  accused  person  Is  presumed  to  be 
sane  until  the  contiaiy  it  shown.  Btat$  v. 
BarOey  (Nev.)  ^  .88 

Digitized  by  LjOOg  IC 


mo 


15.  One  briagliig  ao  Bct!oQ  Qoder  the  Boutb 
Carolioa  Codeto  trjr  title  to  real  estate,  aod  al- 
leging that  he  is  seised  Id  fee,  has  the  hurdeo 
of  proviog  the  allegation, — especially  in  ao  ac- 
tioD  against  the  state  to  recover  land  under 
tidewater,  as  to  which  the  prima  facie  title  Is 
In  the  state,  Ha/vard  v.  Farmet't  iMn.  (h. 
(9.  C.)  42 
Best. 

16.  To  prore  the  value  of  Berricps  as  hoiise- 
heeper  in  a  siylifib  eslalilisbment,  iocludiog 
persoanl  attendance  oo  the  employer,  where 
no  situation  exaclly  aitnilar  can  be  shown,  tbe 
compensation  of  other  hounekrepers  who  do 
not  perform  all  tbe  acrrices  that  were  per- 
formed In  tbe  caae  at  bar  may  be  abowo  as  the 
best  evidence  Uie  nature  of  tbe  case  affords. 
Edgeeombf.  Buckhout  (N.  T.)  818 

Docomentary. 

17.  A  letter  by  the  president  of  a  corpora- 
tion reciting  a  stntement  of  fact  by  a  third 
person,  the  truih  of  which  it  assumes,  is  ad- 
missible In  a  subsequent  suit  agninet  tbe  cor- 
pora'tion  in  which  tbe  exteience  of  sucb  fact 
becomes  an  Issue.  Ifash  t.  Minnaoto  TtUe 
Ins.  A  T.  0».  (Maes.)  758 

18.  A  written  atalement  of  relevant  facts  is 
adralFsible  In  evidence  on  teslimony  of  a  wit 
oesB  that  he  knew  when  it  was  made  that  the 
facts  were  correcily  stated  therein,  but  cannot 
DOW  remember  them.  OurtiM  v.  BradUtf  [Cono.) 

143 

19.  Testimony  of  a  witness  that  facta  known 
to  him  to  be  true  were  stated  by  him  to  another 
who  wrote  them  down,  and  testimony  of  tbe 
latter  that  be  wrote  tbem  as  they  were  stated 
by  the  former,  may  be  given  to  jiislify  the  ad- 
miraion  of  the  writing,  although  neither  of  the 
witnesses  can  now  rememtwr  tbe  facta  stated 
therein.  Id. 

20.  A  record  of  marriage  attested  by  an  as- 
sistant registrar  is  admissible  in  evidence  under 
statutes  making  sucb  records  made  by  town 
clerks  admissible,  providing  for  registrars  in 
-certain  places,  to  whom  tbe  statutes  relative  to 
clerks  sfanll  l>e  applicable,  and  permitting  ihem 
to  appoint  assistants  whose  atlestationa  shall 
be  of  the  same  effect  aa  the  registrars.'  Oom. 
V.  Biiyden  (Masa.)  818 

Oral  or  extrinflle  M  to  writings. 

21.  Parol  evidence  is  inadmissible  to  prove 
a  warranty  made  at  the  time  of  a  written  order 
for  a  No.  4  fireproof  safe.  IHebotd  Hitfe  L. 
€e.  T.  Mutton  (Kan.)  63 

S9.  Evidence  is  admissible  on  tbe  trial  of  a 
forecloanre  suit,  as  against  tbe  mortgagee's  ex- 
ecutrix, to  show  that  the  mortgage  was  with- 
out any  consideration,  but  was  taken  by  tbe 
mortgagor  from  his  son  merely  because  of  a 
fear  that  the  latter  might  not  be  able  to  take 
care  of  tbe  property,  but  might  lose  it  in 
epecuiaiion  or  otherwise;  and  It  Ii  immaterial 
whether  or  not  the  purpose  was  lawful  orprao- 
tlcable  or  posrible.  Baird  t.  Baird  (N.  T.) 

876 

28.  Extriasic  evidence  Is  admissible  to  de- 
termine as  to  tbe  existence  of  latent  ambiguity 
in  a  will,  and  enable  the  court  to  look  upou 
tbe  will  in  the  light  of  the  facts  and  circum> 
stances  surrounding  the  testator  at  the  time  it 
was  made,  for  tbe  purpose  of  determining  hli 
38  L.B.  A. 


intention,  althooj^  not  to  contradict  or  add  to 
ita  terma.  WHteomb  t.  Rodman  (Dl.)  14ft 
PrlvUeee. 

24.  A  dentist  does  not  *'pracHce  medlclDeor 
surgery,"  witblo  the  meaning  of  a  statute  pro- 
hibtting  the  disclosure  of  information  i> 
quired  In  such  practice,  so  aa  to  exclude  testi- 
mony of  false  teeth  fumiahed  by  him  to  a 
person  whose  identity  la  in  question.  PeopU 
V.  D9  Franee  (Mich.)  139 

Relevancy. 

30.  Circumstantial  or  presumptive  proof  of 
authority  to  solemnize  a  marriage,  admissible 
under  Mass.  Pub.  Stat.  chap.  145,  §81,  is  shown 
by  testimony  of  tbe  one  claiming  authority 
that  be  is  ao  ordained  minister  and  pastor  of  a 
certain  church.    Com.  v.  ffaj/den  (Mass.)  818 

20.  The  understanding  and  intention  of  a 
person  In  regard  to  the  meaning  of  an  alleged 
naisrepresentation  which  was  acted  on  Id  ft 
transaction  between  other  parties  may  be 
proved  by  him  In  an  action  against  him  fot 
fraud  In  making  tbe  statement.  Hath  v. 
SlinnetotaTiUe  Int.  A  T.  Co,  (Mass.)  758 

87.  A  person  charged  with  extortion,  who  la 
proved  to  have  been  much  in  tbe  company  of 
the  alleged  victim,  is  entitled  to  show  that  be 
was  acting  under  the  directions  of  officers  of 
the  society  for  the  preveoiion  of  crime,  to  ob- 
tain the  confidence  and  goodwill  of  audi  per^ 
son  in  order  to  secure  an  affidavit  for  ose  in 
another  case.   People  v.  Qardner  (N.  T.)  699 

28.  Evidence  of  persona  who  rendered  bfll^ 
to  the  effect  that  those  which  Indicate  that  the 
Items  went  to  a  specified  bouse  represent  ordeii 
made  Tor  that  house  by  a  person  named,  is  ad- 
missible where  tbe  fact  that  money  waa  paid 
for  materials  ordered  by  him  for  that  hotiae  ia 
In  iasue.   Ourtia  t.  BradUjf  (Oonn.)  148 

SnlBeleBoy. 

29.  The  preaiimptioo  that  a  deed  was  deliv- 
ered 00  the  day  of  its  date  is  not  overcome  b7 
tbe  fact  that  it  was  acknowledged  at  a  latra 
date,  and  thereafter  came  into  the  personal 
poseessioD  of  the  grantee,  where  It  was  pro- 
cured for  him  byan  attorney  tnanotheroounty 
in  which  It  waa  executed  and  acknowledged. 
Lain  Brie  AW.  R.  Oo.  t.  Witham  (Dl.)  018 

80.  Plaintiff**  teatlmony  tbat  lolt  waa  not 
commenced  until  after  a  deed  was  delivered  to 
him  is  prima  fade  sufficient  to  show  the  fact, 
although  on  crnss-examinaiion  it  appears  tbat 
Uie  events  took  place  on  tbe  same  di^  at  dif- 
ferent placet.  i& 

Notes  ASD  BRiBvau 

Evidence;  before  grand  jury,  see  Grand  JmiT. 
Bee  also  Cbi]iimi.l  Law. 

Burden  of  proof  as  to  negllgeooe.  48S,  588 
Burden  of  proof  in  case  of  negotiable  papa. 

043 

Parol  as  to  consideratltm  of  mortgage^  8^ 
Parol  to  explain  will.  101 
Parol  as  to  warranty.  04 
Uae  of  memoranda.  144 
Of  IntCDk  184 
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SXEGITTION. 

KOTSB  AMD  BrIBFB. 

Eiecution;  purchase  of  real  estate  of  part- 
nership under.  161 

XXECUTORS  AND  ADMINISTRA- 
TOBS.  See  also  Afpbal  aud  Ebror. 
8. 

1,  The  share  iaberlted  by  a  graudson  io  lieu 
■of  a  deceased  parent  who  would  have  beeo 
entitled  thereto  if  alive  is  not  subject  to  de- 
doctloD  for  the  parent's  debt  to  the  grandpa- 
rent.  Poteen  t.  Morriaon  (Tex.)  521 

2.  A  bond  need  not  he  required  In  case  of 
legacies  in  trust  accepted  by  a  town  or  scliool 
district,  and  legally  established,  which  will  be 
under  the  supervision  of  the  equity  courts  of 
another  sUte.    Webster  7.  Wiggin  (R.  I.)  510 

8.  An  act  or  resolution  of  the  general  as 
sembly  of  another  slate  accepting  a  legacy 
given  to  the  state,  and  agreeing  to  its  condi- 
tions, ia  a  snfflcipnt  assurance  to  executors  to 
Justify  payment  of  the  legat^.  Id. 

4.  Executors  who  have  qualified  cannot  as- 
sume duties  imposed  upon  them  by  the  will  as 
trustees  for  the  management  of  the  estateuntil 
the  court  has  approved  Ibelr  accounts  as  exec- 
utors, and  ordered  a  distribution  of  theestate, 
and  authorized  a  transfer  of  the  estate  in  tlieir 
bands  as  executors  to  themselves  as  trustees. 
Be  Higgin't  Ettate  (Moot.)  116 

6,  Authority  from  the  probate  court  is  nec 
csaary — at  least  in  jurisdictions  when  ex^ 
utors  have  the  right  of  possession  of  real  esta'e 
— to  release  from  his  executorial  trust  ooe  who 
'has  assumed  the  duties  of  executor  under  a 
will  which  also  gives  the  entire  estate  to  him 
in  trust  for  certain  purposes.  Id. 

&  Executors  cannot  relieve  themselves  from 
tbe  statutory  duty  to  file  an  foventory  of  the 
estate  and  publish  notice  to  creditors,  by  show- 
ing that  the  entire  estate  wss  given  to  them 
Abaolutely  as  trustees  and  filing  their  ex  parte 
affidavits  that  there  are  no  debts,  but  ibey  are 
«ub1ect  to  the  orders  of  tbe  oonrt  lequiring 
isacb  duties  to  be  performed.  Id. 

1.  FersooB  who  are  named  in  a  will  as  exec- 
-utors,  who  petition  tbe  court  for  a  probate  of 
the  will,  and  are  duly  appointed  as  executors, 
atand  before  tbe  court  in  that  capacity,  sub- 
ject to  all  orders  properly  directed  to  Ibem  as 
such,  until  they  are  duly  discharge  therefrom 
«ccording  to  law.  Id. 

8.  The  adminislratcr  of  tbe  last  survivlDg 
fiartner  stands  Id  the  shoes  of  bis  Intestate  as  i 
trustee  of  the  legal  representatives  of  tbe  part- 
ner first  deceased.    Qalbraith  v,  TVaey  (111.) 

129 

9.  Tbe  purchase  of  partnership  real  estate, 
iOr  of  a  certificate  of  sale  tbereoi  by  a  master 
in  chancery,  made  by  an  administrator  of  tbe 
last  sarviTing  partner,  at  half  its  actual  value, 
vfaen  be  sbould  have  redeemed  the  lands  for 
tbe  estate,  will  make  him  chargeable  as  a  trus- 
tee for  the  estates  of  the  partners.  Id. 

Notes  ahd  BuBva. 

See  also  Set  Off. 

Bsecutors;  distinguished  from  trustees  un> 
der  ■  will;  coDirot  by  probate  court.  117 
96L.&A 


Deceased  partner^  share  In  xesi  estate. 

99,  too 

Rights  of,  as  against  surviving  partner  in 
real  estate.  186 

EXHIBIT.  SeeTBiAL,  8. 

EXTORTION. 

The  offense  of  sttemptlDg  to  commit  the 
crime  of  extortion  may  be  committed  by  threats 
which  do  not  actualnr  inspire  fear  in  tbe  in- 
teudcd  victim,  even  if  the  latter  ia  in  fact  act- 
ing as  a  decoy  of  the  police.  Feople  v.  &anf- 
ner  (N.  Y.)  699 

EXTRADITION. 

1.  The  constructive  presence  of  a  murderer 
in  the  stale  where  his  victim  isstruck  by  a  bul- 
let fired  across  the  state  botiodary  is  not  suffi- 
cient to  make  blm  a  fugitive  from  that  stats 
in  the  state  from  which  tbe  shot  was  fired,  un- 
der a  statute  providing  for  tbe  arrest  of  fugi- 
tive and  their  surrender  pursuant  to  the  act  of 
congress  relating  to  loterstate  extradition. 
8tatf  V.  EaU  (N.  0.)  69 

2,  Tbe  departure  of  a  purchaser  of  goods  to 
bis  home  in  another  state  after  making  crimi- 
nally false  representstiona,  in  reliance  on  which 
the  goods  were  subsequently  delivered  to  a 
common  carrier  and  shipped  to  him,  is,  within 
the  meaning  of  the  law,  a  flight  from  Justice 
for  which  be  may  be-surrendexed  on  a  requisi- 
tion.  Be  Sultan  (N.  C.)  294 

8.  Tbe  motive  and  purpose  of  an  extradition 
proceeding,  which  may  be  considered  by  the 
governor  as  a  ground  for  refusing  or  revoking 
tbe  issuance  of  his  warrant  for  tbe  fugitive, 
cannot  be  Inqolzed  Into  In  a  habeas  corpus  pro- 
ceeding. Id. 

4.  The  act  of  a  governor  In  Issuing  a  war- 
rant of  removal  on  requisition  for  a  fugitive  is 
not  conclusive  on  the  courts  of  tbe  fact  that 
he  had  the  necessary  papers  duly  authenti- 
cated before  bim.   Sac  parte  Bart  (C.  C.  App. 

4th  c.)  m 

6.  Affidavllsflled  with  the  governor  of  astate 
and  sent  by  bim  with  a  demand  for  tbe  sur- 
render of  a  fugitive  to  the  governor  of  another 
state  cannot  be  considered.  If  they  are  not  cer- 
tified to  be  authentic  and  are  not  recited  in  or 
used  to  obtain  the  warrants  fw  extradition. 

Id. 

6.  The  verification  of  an  Information  wIQ 
not  be  regarded  as  such  an  affidavit  as  Is  re- 
quired by  U.  S.  Rev.  Stat.  %  6378,  for  tbe  sur- 
render of  a  fugitive,  when  it  la  verified  by  a 

f)rosecuting  attorney  who  swears  that  he  be- 
ieves  tbe  contents  thereof  to  be  true,  but  not 
that  tbey  are  true.  Id, 

7.  An  information  cannot  t>e  regarded  as  a 
substitute  for  an  Indictment  within  the  mean- 
ing of  U.  B.  Rev.  Stat.  %  6378.  providing  for 
tbs  surrender  of  a  fugitive  from  justice  From 
another  state.  Id, 

NOTKS  AND  BrISFS. 

Extradition;  fugitives;  place  of  crime.  294 
Who  are  fueitivea  subject  to: — must  have 
been  in  demanding  slate;  no  consuuctive  pres> 
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enee;  Nttbg  crime  fa  motion;  the  nupole  of 
tLe  flight.  B89 

What  pa  pen  necesssi;  to  obttlii  forreoder 

of  fugitive  from  aoolfaer  state:— in geoend;  re- 
quirements of  Btatestatutea;  the  requlBiiioD;tbe 
Iiidiclment:  tbe  affidavit:  aufQciency  of  a  com- 
plaiot  or  iaformalioD;  Uie  autbeotfcatioD;  ne- 
ceasily  of  warrant;  the  criminal  ebeige;  proof 
of  flight;  Tight  to  look  behind  papera  or  make 
other  requirements;  effect  of  governor'B  repre- 
■enUtioDi.  801 

FIREWORKS. 

1.  AutboritT  to  expend  paUie  monej  for 
pyrotechnic  display,  and  conduct  It  under  the 
auspices  of  the  city  offlcen,  la  not  tndaded  In 
the  general  power  to  pass  ordioanceL  Lot*  t. 
Saieigh  (N.  C.)  198 

8.  A  city  is  not  liable  for  the  acta  of  !ta  aer- 
Tants  in  the  management  of  flreworka  which 
Its  officera  are  managing  wllhont  lawful  au- 
thority. Id. 

FISHERIES.   See  Comhbbob,  8;  8tat> 
DTftB.  10;  Taxes.  6. 

FORFBITURC     Bee  OoHflTmmoHAi. 
Law,  9;  Humkipal  CoRPOBATiOHBf  1^  2: 

Trial,  1, 

FORGERY. 

A.  written  request  to  pay  %  eertatn  amount 
to  tbe  order  of  a  person  named  therein,  "  and 
charge  to  him  at  my  office,"  is  not  the  subject 
of  forgery,  as  it  could  do  no  possible  dam- 
age if  acted  upon  as  genuine.  Mots  t.  Emnt 
(Mont.)  127 


NOTEB  AKD  BbIBFSL 

Forgery;  what  subject  to. 


IS? 


FRAtTD.  See  also  Coubtb,  4;  Dahagkb, 

1.  One  who  merely  anaweta  the  ioqulriea  of 
a  stranger,  or  courteously  volunteers  informa- 
tion io  a  matTer  wbicb  does  not  concern  him, 
cannot  be  held  liable  to  an  action  for  fraud  on 
account  of  misstatements,  if  be  did  not  inten- 
tionally mislead,  but  answered  honestly  to  tbe 
beet  of  bis  sbility.  Nash  v.  Minneaota  Title  In$. 

T.  Co.  (Mass.)  763 

2.  Liability  for  making  statements  known 
to  be  false  in  tbe  sense  ia  wbicb  it  is  supposed 
they  will  be  generally  uodersiood  cannot  be 
avoided  on  the  ground  that  ihey  are  made 
without  any  purpose  to  do  injury  or  cause 
loss  to  anybody  who  might  rely  upon  them.  Id. 

8.  Tbe  liability  of  a  third  person  for  fraud 
in  inducing  a  contract  Is  not  defeated  by  the 
reeciasion  or  attempted  rescission  of  tbe  con- 
tract, so  long  as  no  satisfHCtion  for  the  injury 
Is  obtained  from  the  oiher  contracting  party 
by  restoration,  recovery  of  consideration,  or 
otherwise.  Id. 
Notes  asd  Briktb. 

Fraud;  by  Innocent  but  miitakan  answers 

or  volunteered  information.  764 

By  partaer  as  to  real  eatatSL  IM 

88  L.  R.  A. 


LlabHttv  of  corporation  offlcen  tar  eoapa- 

"  4a 


LlabiUtr 
ny's  fraud. 


FUGITIVES.  Bee  ExTBADRica,  Honr 
ahdBbisfb. 

OARBAOB.  Beo  OomnnrnoBAL  Law, 
U. 

GARNISHMENT. 

Property  in  the  band^  of  a  common  cairfer 
in  transit  to  a  place  outside  of  tbe  state  is  not 

subject  to  garnishment,  although  it  is  yet 
within  the  state  at  the  time  of  the  service  of 
tbe  garnishee  summona.  Stetek^  t.  £M^ 
(Minn.)  000 

KOTKB  AHD  BrIEFSL 

QamishmeDt;  liability  of  carriers  to  gambb- 
ment: — (I.)aa  to  debts  and  ordinary  bailments; 
ia)  application  of  ordinary  garnishment  laws; 
lb)  test  of  gamishability;  (11.)  as  to  property 
held  for  transportation:  (a)  while  io  aciuu 
transit;  (b)  before  and  after  actual  transit.  6W 

GRAND  JURT.   See  also  GoDTafFr,  9, 

8;  Criminal  Law,  1. 

1.  The  grand  jury  guaranteed  by  Nev. 
Const,  art.  1,  ^  8.  is  a  common-law  grand  jury; 
and  a  statute  providing  that  ten  persons  shall 
constitute  a  grand  juiy,  of  whom  eight  may 
find  an  indictment,  is  unotmsiitutlonal.  8taU 
V.  BarO^iNey  )  88 

2.  Two  separate  lials  of  grand  and  petit 
jurors  following  one  beading  and  certified  to 
by  only  one  certificate  is  a  compliance  with 
MiuD.  Geo.  8lal.  1894.  g  678.  requiring  tbe 
county  commissioners  to  make  out  separate  liata 
of  grand  and  petit  jurors,  which  lists  shall  be 
certified  and  signed  by  the  chairman  of  the 
board.    State  v.  Peteri(m  (Minn.)  334 

8.  A  grand  jury  for  ao  adjourned  term  of 
the  diaiiict  court  in  Ulnuesota  may  legally  be 
drawn  from  forty-nine  names,  where  the  oam- 
ber  bos  been  so  reduced  by  the  drawing  of  tbe 
grand  jury  for  tbe  regular  term,  which  has  been 
discharged,  and  the  county  commisnoneis 
have  not  met  thereafter  t>efore  the  drawing  of 
grand  jurors  for  tbe  adjonned  term.  Id. 

4.  A  new  venire  of  grand  jurors  to  serve 
for  an  adjourned  termor  tbe  district  court  may 
be  drawn  from  the  regular  Jury  list  selected  m 
tbe  county  commissioners  and  certified  ana 
filed  with  the  clerk  of  the  court,  under  Mino. 
Oen.  Stat.  1894,  ^  4850.  providing  that  tbe 
court  may  direct  grand  jurors  "to  be  drawn* 
and  summoned  for  an  adjourned  term.  U. 

r.  Tbe  district  court  has  power  to  di»;barge 
the  grand  Jury  impaneled  at  a  regular  geBeral 
term  of  the  district  courts  adjourn  tbe  term  to 
a  future  day,  and  order  a  new  Tenire  of  grand 
jurors  to  be  drawn  and  summoned  for  such 
adjourned  term,  uader  Minn.  Gen.  Stat.  1894, 
g  4860,  providing  that  tbe  judge  may  direct 
grand  jurors  to  be  drawn  and  summoned  for 
auy  adjourned  or  special  term  In  the  manoer 
pre8crit)ed  by  law.  U. 

i.  The  diachaige  of  tbe  grand  jmj  npoa 
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finotioo  of  tbe  count jsttoiney,  upon  tbe  gronnd 
■that  two  <tf  the  Jurors  resided  io  the  same  dvil 
towDshlp,  la  not  such  an  adjudtcatloa  of  the 
-illegalttj  of  tbe  grand  jurj  as  to  defeat  the  In- 
dictmenU  found  by  It.   8taU  t.  Ruaaett  (Iowa) 

Ids 

7.  Having  more  members  from  a  dTil  .town- 
-•hlp  on  tbe  grand  jury  than  the  law  permits  Is 
not  merely  technical  error  for  wbicb  the  su- 
preme court  cannot  reverse  a  conviction  upon 
an  indictment  taaaA  by  it.  Id. 

8.  An  Indictment  found  by  a  grand  Jury, 
two  persons  of  which  were  nDDecessarlly  from 
tbe  same  cIvU  township,  is  void  under  a  statute 
which  says  that  not  more  than  one  pereon 
ahall  t>e  drawn  as  a  grand  juror  from  any  civil 
township  excepting  where  necessary  because 
more  juroia  an  required  than  there  are  town- 
•blps  m  the  dlatriet^  and  which  makes  It  tbe 
duty  of  the  officer  to  ifrject  all  auperfluooa 
names  drawn  from  any  township.  M. 

9.  That  a  brother  of  tbe  man  whose  wife  Is 
Indicted  for  adultery  was  upon  tbe  grand  jury 
which  found  tbe  indictment  Is  not,  under  the 
^wa  statutes,  ground  for  quashing  tbe  Indict- 
ment. Id. 

10.  That  a  person  exempt  from  jury  duty 
eerves  as  a  grand  juror  does  not  render  the  ac- 
tion of  tbe  jury  in  finding  an  indictment  void, 
am.  V.  Eayden  (Mass.)  818 

11.  That  one  of  the  grand  jurors  ia  one  of 
lbs  wluiesses  upon  whoae  testimony  an  Indict- 
ment ia  found  will  not  render  tbe  Indictment 
Toid.  Id. 

18.  A  aecond  Indictment  m^  be  found, 
«fter  the  dismissal  of  an  indictmeut  on  motion 
of  tbe  county  attorney,  by  tbe  same  grand  jury 
for  the  same  offense  on  tbe  evidence  on  which 
the  former  indictment  was  found,  without 
feceiving  any  addiiioQal  evidence.  State  v. 
pBtenon  (Minn.)  884 

NOTKS  AND  BKIKPfc 

Grand  jury;  qualifications  of  grand  Jurors:— 
(L)  alien;  (IL)  citizen;  (III.)  residence;  (IV.) 
voter;  (V.)  freeholders  and  householders;  (VL) 
taxpayers;  (VIL)  locality:  (1)  county;  (8)  ap- 
portion men  t;  (8)  courts;  ( vnL)exemptIoo8:  (1) 
«ge;  (2)  officers;  (8)  owner  of  gristmill;  (IX.) 
Waa:  (1)  oplQlon  and  prejudice;  (8)  connection 
with  previous  trial;  (8)  interest;  (4)  prosecutor; 
(6)  relation ;  (6) suitor;  (7)  conscientious  scruples; 
(X.)  prior  service;  (XL)  bystonders;  (XII.)  dis- 
qualification for  crime;  (^III.)  negroes;  (XIV.) 
women:  (XV.)pleadiofr  and  practice  generally; 
(XVL)  ignorance;  (XVII.)  loyalty.  19S 

Number  of  grand  jurors  necessary  to  concur 
in  finding  an  Indictment:— (L)  effect  of  in- 
ilorsement  "true  bill;"  (11.)  record  of  finding; 
<ni.)  concurrence  by  twelve  grand  jurors;  (IV.) 
Impeaching  indictment  by  showing  that  twelve 
did  not  concur;  (V.)  concurrence  by  proper 
numberof  grand  jiirors,a9  to  tbe  parties, crimes, 
'Counts,  and  degree  of  crime  charged;  {VI.) 
coDcuneoce  by  majority  when  grand  jury  ex- 
ceeds twenty  three;  (VlL)  provisions  for  con- 
currence bv  lens  than  twelve;  conslltutlonal 
questions;  (VlII.)  statutes  and  constitutions.  88 

Improper  influence  or  interference  with: — 
(L)  by  charge  to;  (H)  by  prosecntiog  attorneys; 
(in. )  liy  deputy  ud  sasutaDt  prosecotoni;  (XV.) 

88  L.  &  A. 


by  attorneys  generally;  (7.)  by  baliff,  messen- 
ger, and  officer;  (VI.)  by  derk;  (VII.)  by  ste- 
nographer; (VIII-)  by  Interpreter;  (IX) 
other  persons  present.  8OT 

(Competency  of  evidence  before: — (I.)  confes- 
sions, admissions,  and  refusal  to  testifv:  (a)  ac- 
cused; (b)  accomplices  and  joint  defendanta; 
(II.)  evidence  of  criminals;  (III.)  depositions 
and  affidavits;  (IV.)  documents;  (V.)  minutes; 
(VL)  swearing  of  witnesses;  (VU.)  witnesses 
generally;  (VIII.)  prosecutor;  (IX.)  wife  as 
witness;  (X.)  beating  witnesses  in  open  court; 
iXI.)  indictment  on  evidence  partly  incompe- 
tent; (XII. }  physicians:  (XIII.)  evidence  gen- 
erally: (XTV.)  rumor:  (XV.)  time.  Sl8 

Bufldciency  of  evidence  before,  to  sustain  in- 
dictment:—(X)  Indictment  on  knowledge  of 
grand  jury;  (11.)  evidence  on  reindictment; 
(IIL)  no  ertdenoe;  (IV.)  imisecutor;  (Y.) 
amonnt  vi  evidence  necessary  to  sustain  an  in- 
dlctment  in  general;  (YL)  wltnesaes  for  ^^'^^^ 

GRAKT.  See  Watbb^  S, 

GUAIIANTY. 

1.  A  mere  offer  to  guarantee  Is  not  binding 
until  acceptance  by  the  person  to  whom  it  is 
made,  and,  until  acceptance,  is  revocable. 
Laehman  v.  Boek  (La.)  S66 

3.  Prompt  notice  of  tbe  acceptance  of  a 
contract  of  guanmty  or  suretyship  is  unneoee- 
sary,  where  the  creditor  receives  an  express 
agreement  to  become  surety  to  a  certain  amount 
for  tbe  debtor,  and  acts  upon  It  by  extendlug 
credit  on  tbe  faith  of  It.  Id. 

8.  Fraudulent  concealment  of  material  facts 
which  will  release  a  guarantor  must  be  in  re- 
spect lo  such  facts  as  necessarily  operate  as 
an  indocement  to  tbe  guarantor  to  bind  him- 
sdf,  and  wbicb  immedutely  affect  his  liability 
and  bear  directly  on  tbe  particular  transaction 
for  wbicb  the  obligation  is  given.  Id. 

HABSA8  CORPUS.  Bee  ExTBADin<n, 
8. 

HEALTH. 

1.  Authority  to  qaarantlne  persons  who  re- 
fuse to  be  vaccinated,  but  who  are  not  infected 
with  and  are  not  shown  to  have  been  exposed 
to  smallpox.  Is  not  given  by  N.  T  Laws  1898, 
chap.  661,  %  14,  autborlzlog  tbe  isolation  of  all 
persons  and  things  Infected  with  or  exposed  to 
a  contagious  disease,  and  provision  for  "tho- 
rough and  safe  vaccination  for  all  persons  in 
need  of  the  same."   Re  Smith  (N.  Y.)  820 

8.  The  mere  fact  that  a  person  Is  carrying 
on  a  general  express  business  In  a  district  In 
wbicb  many  cases  of  smallpox  have  existed 
does  not  show  that  be  has  been  exposed  to  that 
disease,  bo  as  to  justify  his  detention  In  quar- 
antine until  he  consents  to  be  vaccinated.  Id. 

8.  The  consent  of  a  municipality  orltslocal 
offlceis  or  boards  to  not  necessary  to  the  valid- 
ity of  a  tax  to  raise  money  which  a  board  of 
bpalth  requires  for  tbe  preservation  of  the  pub- 
lic health,  under  legislative  authority.  Davoek 
V.  Moffrt  (Mlcb.)  788 

A  mch.  Act  Feb.  87,  1886.  to  estebUab  n 
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board  of  health  for  the  dty  of  Detroit,  is  not 
inoperative  for  falHog  to  Guppi;  the  means  of 
carrjiDg  out  Its  lequiremeDta  or  to  provide 
eny  reveoue  for  the  board,  as  it  proTioes  that 
the  board  shall  furnish  aD  eaiimate  aDoaallv 
to  [he  compt  oiler,  and  hie  duties  when  esti- 
iDiites  are  iLus  made  are  provided'  for  by  the 
diarter.  Dawck  v.  Moore  (Mich.)  783 
6.  Memberij  of  a  board  of  health  of  a.  city 
are  not  local  or  mimlcipal  ofScers  within  Mich. 
Const,  art  15,  §  14,  providing  for  the  election 
of  such  officers,  but  the  board  is  a  stale  agen^. 

Notes  and  Bbtetb. 

Health;  power  of  board  of;  right  to  compel 

Taccination.  821 

HIOHWATS.   See  also  Btotclbs.  1;  Eu- 

INBMT     DOMAIM,    1;     PCBLIC  ImPHOTE- 

UEUTs,  Notes  and  Briefs. 

1.  A  tows  or  city  cannot  ^ve  a  vested  right 
to  maintain  a  private  drain  in  a  highway,  such 
that  a  subsequent  cutting  off  of  the  drain  by 
an  extenainn  of  a  ajslem  of  sewers  will  create 
any  liability  against  the  municipality,  Bddy 
T.  Granger  (R.  I.)  617 

8.  The  fact  that  a  team  was  mnnlng  away 
does  not  oeoessarily  {vereDt  recovery  for  in- 
Juriea  to  them  from  an  obstruction  in  a  high- 
way.   Miuouri  P.  B,  Cff.  v.  Backett  (Kan.) 

BOnESTEAD. 

Notes  Aim  BRnors. 

Partnership  interest  in.  105 

HOMICIDE.   See  also  Trial,  10. 

1.  One  cannot  rely  nponiielf-defense  in  kill- 
ing one  whom  be  baa  assaulted  In  such  a  man- 
ner as  to  render  him  Incapable  of  understanding 
the  former's  intention  to  withdraw  from  ihe 
cooQict,  although  such  intention  is  hoc n  fide 
and  the  other  attempts  to  kill  htm  with  a 
deadly  weapon.   People  v.  Button  (Cal.)  591 

3.  The  mere  fact  that  a  person  flrt^t  assaulted 
another  whom  be  killed  before  the  combat  ter- 
minated does  not  deprive  him  of  the  right  un- 
der Cal.  Pen.  Code,  §  197,  to  kill  tiie  other  in 
self-derense  after  endeavorine  to  deoline  any 
further  struggle,   l^i^  v.  Button  (Cal.)  691 

HORSE.   See  Bictcleb,  8. 

HOUSEKEEPER.  See  ConTRAOTS,  5; 
DEFUilTIOKB. 

HUSBAND  AND  WIFE.  Bee  slso  Con- 
TRACTS,  5;  Cdhtest,  1;  DowsR,  8;  Evi- 
dence, 20,  86. 

1.  The  fact  that  the  name  of  a  wife  is  placed 
after  that  of  ber  hu-band  Id  naming  the  party 
of  tbe  first  part  to  a  deed  in  which  she  appears 
as  one  of  the  parties  conveying  aod  quitclaim- 
ing all  interest  in  (be  land  is  not  suflicicQt  to 
restrict  the  convevance  by  ber  loa  mere  waiver 
of  dower.  Ldlu^BhieAW.B.  Co.  v.  WMtham 
(III.)  612 

3.  A  naked  trust  fn  land  convened  to  %  man 
28L.R.A. 


for  tbe  use  and  beneSt  of  his  wife  Is  not  exe- 
cuted by  the  statute  of  usea  white  the  marriage- 
exists,  but  Uie  legal  title  remaios  in  the  trus- 
tee.  Meacham  v.  Bunting  (Bl.)  61& 

8.  Ad  amendment  to  a  bill  for  divorce,  set- 
tine  up  an  entirely  new  and  disdnct  cause,  to- 
wbicb  answer  is  made.  Is  the  beginning  of  a 
new  suit  for  the  purpose  of  determiniDg  the 
sufficiency  of  tbe  residence  of  the  plaintiff  In 
the  state  to  give  Jurisdiction.  Wood  v.  Wood 
(Ark.)  167 

4  Only  valid  divorces.and  notvoid  divorces, 
in  another  state,  are  referred  to  in  S.  C.  Rev. 
Stat,  g  8160.  excepting  a  divorced  person  fnm 
the  prohibition  <h  marriage  by  one  who  baa  a 
former  wifA  or  husband.  MeOreerjf  v.  DatU 
(8.  C.)  666 

6.  The  marriage  relation  is  not  a  rea  wtthlft 
a  state  In  which  only  one  of  tbe  parties  resides, 
so  as  to  give  a  court  of  that  stale  jurisdicUon 
to  dissolve  the  marriage  and  hind  tbe  atisent 
parly  who  Is  a  citizen  of  another  jurisdiction, 
by  subsiituted  or  actual  notice  of  the  proceed- 
ings, given  without  the  jurisdiction  of  the 
court  where  tbe  proceeding  is  pending.  14. 

NOTEB  ABD  BRISrS. 

Wife  as  a  witness  before  grand  Jorj,  see 
Grand  Jurt. 
Jiiriadiction  for  divorce;  allowance  of  alt- 
moay;  amendment  df  pleading  in  divorce  case. 

167 

ica 

1.  Wantonly  and  unnecessarily  drawing 
water  from  a  pond,  which  injures  or  destroys 
the  ice  privileges  of  the  owner  of  tbe  land 
which  is  flowed,  wilt  render  the  person  who 
bas  the  right  of  flowage  liable  in  damages. 
Eidemiller  lee  Co.  v.  Outhrie  (Neb.)  581 

3.  The  right  to  take  ice  from  a  pond  In  a 
non-navigable  stream,  as  l>etween  the  owner  of 
tbe  -pooa  with  tbe  right  to  flowage  and  the 
owner  of  tbe  land  under  ii,  belongs  to  theowna 
of  the  land  over  which  the  ice  rorms.  subject 
to  the  dominant  right  of  flowage,  which  most 
not  be  impaired  by  the  taking  of  the  ioe.  M. 

Notes  AND^Bnien. 

Ice;  conflicting  claims  of  ownership;  on  pond 
maintained  by  right  of  flowage.  688 

INCOME  TAX.   See  Taxes,  & 

INCOMPETENT  PERSONS.   See  abo 

£vn>ENCB,  14. 

The  insanity  of  a  client  who  telegraphed  for 
money  to  be  sent  to  bis  sttorney  fiives  tbe  per 
son  sending  it  without  knowledge  that  he  is 
Insane  no  right  of  action  against  tbe  attomCT 
for  the  money,  where  the  latter  has  received  ft 
In  payment  for  services.  AtweU  v.  Jatktm 
(Msss.)  m 

INDICTMENT.   See  also  Cruonax.  Law, 

a.  8. 

General  allegations  in  an  Indictment  for  hi- 
ceny,  that  the  defendant  withheld  the  money 
from  tbe  true  owner  and  appropriated  U  tohb 
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own  use,  are  Ifmfted  and  qualified  hj  the  alle- 
gaiioDs  of  the  specific  facts  upon  which  the 
geoeral  allegations  are  predicated,  bo  that  if 
these  do  not  constitute  a  pnhlic  offense  tbe 
nneral  allentions  ue  ineffectual.  State  t. 
MKiringtOH  (Hinn.)  S05 

Notes  and  Brtefs. 

As  to  eridence  before  grand  jury,  and  1m 
proper  infiuence  on  grand  Jury,  see 
Gbahd  Jury. 
iDdidment;  limitation  of  geoeral  allegations 
Id,  by  specific  allegations.  8S5 

INFANTS. 

Actual  service  of  process  upon  Infants  is  not 
necessary  to  the  jurisdiclion  of  a  Federal 
court,  in  an  action  in  the  nature  of  a  suit  in 
rem  Tor  a  judicial  sale  of  real  estate  in  wblcb 
they  have  or  claim  to  have  an  interest,  where 
an  appearance  is  entered  for  them  and  a 

Sardian  ad  litem  appointed,  who  defends  in 
!ir  behalf.   Slean    Martin  (N.  Y.)  8i7 

KOTBB  AND  BrIETB, 

Infants;  appearance  for;  service  of  process 
upon.  857 

INJUNCTION.   See  also  Chasitie8,  1; 

EqDITX,  2;  MUKICIPAL  CORPORATIOKB,  1. 

1.  An  injunction  against  the  abuse  of  cor- 
porate privileges  by  conducting  prize  fights 
wiil  not  be  denied  because  tbe  wrongful  acts 
constitute  crimes,  f  Ckilumiian  Athletie  Civb 
T.  State,  MeMa/ian  (lod.)  m 

2.  An  Injury  must  be  threatened  and  Immi- 
nent and  one  which  will  become  irreparable, 
In  order  to  justify  an  injuncilon  against  a  con- 
nuracy  to  injure  business  or  properly  rights. 
Longmare  Frinting  ift  Pub.  Co.  v.  Boaetl  (Or.) 

464 

8.  An  Injunction  will  not  be  granted  to  re- 
strain the  rontinimnce  of  a  strike  and  iKtycott 
1^  a  printers'  union  because  of  a  single  act  of 
trespass  in  entering  tbe  plaintiff's  premises  to 
call  outhls  workmen,  and  of  puhlivatiocs  an- 
nouncing the  withdrawal  of  the  union  from 
the  plaintiff's  shop,  with  the  exercise  of  In- 
fluence causing  loss  to  the  plaintiff  of  city 
prialing  and  of  two  private  customers  during 
ft  space  of  about  ten  months,  with  threats  of 
the  union  to  make  war  to  the  knife  and  fight 
tbe  plaintiff  to  the  death,  since  these  facts  do 
Dot  show  such  an  irreparable  injury  Impending 
■s  will  justify  equitable  relief.  Id. 

4.  An  Injunction  against  drawing  water 
from  a  pond  to  the  injury  of  the  ice  privileges 
of  the  owner  of  tbe  land  will  not  be  granted, 
because  of  an  adequate  remedy  at  law.  Eide- 
milUr  lee  Oo.  v.  &u<ArM(Neb.)  581 

5.  The  fact  that  a  party  is  apprehensive  that 
bis  witnesses  by  whom  he  expects  to  establish 
bis  defense  against  a  note  may  die  or  move 
away  is  not  sufficient  ground  for  an  Injunction 
BganiBt  the  negotiation  of  the  instrument, 
where  tbe  Btalule  provides  for  perpetuatin.? 
their  testimony.  Eriekten  t.  A'rst  aat  Bank 
(Neb.)  577 

4.  A  tax  levied  od  real  property  win  wA  be 
t8L.B.A. 


restrained  by  Injunction  because  personal 
property  Is  not  assessed  In  the  proper  mode, 
when  tbe  legal  part  of  the  levy  can  be  sepa- 
rated from  the  illegal  pork  Z«w't.  LouiaoiUe 
(Ky.)  480- 

Notes  aitd  Bbtefb. 
Injunction;  against  wrongful  acta.  737 

Against  strikes: — (I.)  lojunctlonB  generally; 
(11.)  proceedings  under  tbe  interstate  commerce 
act;  lIII.)  receivers.  464 

Against  negotiation  of  note:— generally;  lo 
cases  where  tbe  note  Is  void;  fraud  or  failure 
of  consideration;  In  aid  of  set  off;  where  note 
is  held  in  trust;  other  remedies;  after  maturity; 
parties  in  pari  ddieUt;  absence  of  fraad;  mero 
convenience;  rights  of  innocent  holder.  n77 

Against  trespass  or  obstruction  to  hlgfaw^. 

INSANE  PERSONS.   See  Incoufbtbht 

PERSOM& 

INSOLVENCT.  See  also  Bilia  ax» 
Notes,  8;  Conflict  of  L\wb,  4;  CouFO- 
BATIONB,  8;  COBTB  ABD  FsttS. 

NOTBB  AXD  BBraP& 

Insolvency;  proceedings  in  case  of  two  part- 
nerships; effect  of  discharge.  46t 

INSURANCE.  Bee  also  Acmnr  ob  Suit, 
6,  ff;  CoNsrriTCTiOHAi.  Law,  8,  11-18; 
Btatdteb,  18. 

1.  A  policy  of  insurance  issued  by  an  insar- 
ance  agent  of  his  own  motion  to  himself  a» 
receiver  of  tbe  property  insured  is  invalid  by 
reason  of  his  occupying  inconsistent  positions, 
unless  tbe  insurance  company  consents  to  the 
policy.  WUdbei-ger  t.  Httrijord  F.  Int.  Co. 
(Miss.)  2S0 

3.  A  contrnct  of  insurance  made  through  the 
mails  by  a  corporation  of  anotherstale  will  not 
sustain  an  action  against  tbe  insured  for  an  as- 
sessment, where  the  company  has  not  obtained 
(be  right  to  do  business  In  tbe  Btale,  and  the 
statute  prohibits  Insurance  by  uoauihoitzed 
companies  upon  properly  In  tbe  state,  since  the 
contract  is  in  contravention  of  tbe  policy  of  the 
state,  even  If  it  evades  tbe  statute.  Seamane 
V.  TempU  Go.  (Mich.)  480 

8.  Tbe  delivery  of  an  insurance  policy  know- 
ing of  the  existence  of  other  insurance  upon 
tbe  premises  waives  a  condition  in  tbe  policy 
that  it  shall  be  void  If  there  isany  other  insur- 
ance thereon.  Andenon  v.  Manehuter  F. 
AnsuT.  Co.  (Minn.)  609 

4.  An  action  on  a  policy  of  life  insui-anoe 
payable  to  the  "legal  representatives"  of  the 
insured,  and  which  bis  application  asked  to  be 
made  to  hi$  "estate,"  cannot  be  8u<itained  by 
his  widow  iD  her  own  right,  although  he  baa 
00  children  and  the  object  of  tbe  insurance  as- 
eociation  stated  In  its  by-laws  was  to  furnlslt 
aid  to  the  "familie»or  assigns"  of  the  members 
in  cnse  of  their  death.  8aix  v.  Mutuai  Beterte 
Fund  L.  Asm.  (N.  Y.)  879 

6.  Breach  of  warranty  that  tbe  insured  hat 
never  had  "lieadaches  levere,  protracted,  or 
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frequent,**  Ii  estsblinhed  hj  proving  that  he 
had  had  frequent  aicfe  beadscbea  Tor  many 
months  prior  to  tlie  coDtract,  at  irreeular  in- 
-tervals,  beiog  accompaBied  by  TomitiDfCS  and 
pain  In  the  region  of  the  chest,  and  lasting 
from  Biz  to  eighteen  hours,  although  these 
iieadacbes  did  not  indicate  a  vice  in  hisconsti 
tutionor  hare  any  bearing  on  hia  general  health 
■or  continuance  of  life.  Jfufbot  L,  In*.  Oo, 
■T.  Simpsm  (Tex.)  766 

0.  V^oluntary  exposure  to  unnecessary  dan 
cer  within  the  meaning  of  an  insurance  policy 
&  made  by  attempiing  to  cross  a  bridge  16  feet 
high,  upon  ties  from  10  to  13  inches  apart,  with 
no  walk  or  planking  of  any  kind  or  uy  rail- 
ing, on  a  dark  night,  when  a  platform  or  walk 
«zteods  the  whole  Ifnglh  of  the  bridge  on  the 
opposite  side,  with  a  fence  ratiinz  to  protect 
penona  from  falling  off.  FoUu  T.  United 
SMm  Mut.  Aeet.  Aa$o.  (Iowa)  78 

7.  Insurance  on  farming  ulenstls  and  live- 
stock on  described  premisi'a  occupied  by  the 
«asured,  and  on  hay  fn  stacks,  does  not  cover 
«uch  property  when  taken  temporarily,  for  the 
purpose  of  plowing,  to  a  place  20  miles  dis- 
tant,— especially  wbere  the  application,  which 
ii  made  part  of  the  policy,  asks  for  insurance 
on  livestock  "while  on  the  premises  only." 
LakingtY.  i%aniz  /ns.  fy.  ^wa)  70 

8.  An  insured  does  not  waive  the  benefit  of 
Tenn.  A.cts  Oen.  Assem.  chap.  107,  1,  pro- 
viding that  stipulations  in  inauraore  policies 
limiting  liability  to  less  than  the  full  amount 
of  loss  where  aucb  amount  does  not  exceed  the 
ftmouDt  of  Insurance,  by  accepting  a  policy 
containing  such  a  stipulation.  Dagger  v.  Me- 
ehaniaf  A  T.  Int.  Oo.  (Tenn.)  7M 

9.  An  appraisal  or  award  on  the  question  of 
the  amount  of  loss  or  damage  made  a  con- 
dition precedent  to  suit  upon  a  policy  which 
provides  that  the  loss  shall  not  become  due 
•nd  payable  until  aixty  days  after  ao  award 
by  appraisers,  when  an  appraisal  b  required. 
mttpman  v.  Bodtfori  Int.  Co.  (Wis.)  406 

10.  Befusal  to  go  on  witli  an  arbitration  or 
procure  tbe  appointment  of  an  umpire,  so 
that  there  cannot  be  an  agreement  upon  an  ap- 
praisal as  to  the  amount  of  an  insurance  loss, 
absolves  tbe  other  party.  Id 

11.  Insisting  on  the  selection  of  ao  umpire 
from  a  distant  city  in  another  state,  and  arbi- 
trarily refusing  to  agree  on  any  one  residing  in 
the  vicinity  of  tbe  property  Insured,  is  such 
conduct  on  tbe  part  of  an  appraiser  selected 
by  an  insuranix  company  as  to  constitute  an 
abandonment  of  the  right  to  an  arbiU«tlon 
which  the  company  has  demanded.  Id, 

13.  Arbitration  as  to  tbe  amount  of  a  loss 
having  failed  in  consequence  of  tbe  perverse 
conduct  and  want  of  good  faith  of  an  insurance 
company  represented  by  an  adjuster  and  an 
appraiser,  tbe  insured  is  not  bound  to  enter 
into  a  newooeor  Qameanotherappriii»er.  even 
if  the  company  Is  willing  to  name  a  new  ap- 
praiser on  its  part.  Id. 

18.  An  action  at  law  will  lie  on  a  mutual 
insurance  policy  which  promises  to  pay  a  defi- 
nite amount,  although  payment  is  conditioned 
upon  the  same  tKing  realized  from  assewmoits 
38  L.  R.  A. 


as  this  Is  simply  a  method  of  secviiog  the  fmd. 
FoOk  r.  UniUd  Btata  Mvi.  Aeei,  £ma.  (Iowa) 

78 

14.  Tbe  right  of  a  foreign  insurance  com- 
pany by  subrogation  to  enforce  a  claim  ixst 
negiigeotty  destroying  property  is  not  affected 
the  fact  that  it  was  not  lei^aUy  bound  to  pay 
the  loss,  or  by  ttie  invalidi^  of  a  fomial  as* 
algnmeot  to  it  of  the  right  to  damage*.  & 
LmiU,  A.  4t  T.  R.  Co.  T.  Fin  Atae.  (Ark.)  81 

16.  An  agreement,  to  issue  a  policy  of  rein- 
■uraoce  in  the  usual  form  and  for  tbe  naoal 
l>reaiium,  made  after  tbe  property  was  de- 
stroyed, of  wfaich  fact  both  parties  were  igno- 
rant, will  not  iKCome  operative  by  relating  back 
to  the  beginning  of  the  original  Insuraooe,  but 
will  be  deemed  to  commence  at  the  date  of  tha 
contract.    Union  Ihm.  Oo.  t.  AMoiieam  JF,  Imm. 

Cb.  (CaL)  an 

Nom  AHD  Bszsn. 

Insurance;  by  unauthorized  fordgii  com- 
pany. 88,  4S0 

Constructioii  of  policy  in  req»ect  to  place. 

TO 

After  deatractlon  of  property.  8B> 
On  life;  warranties  in  application  for;  fals- 
ity of  answers  of  applicanu  765 
On  life;  right  of  action  for,  by  widow;  cfflect 
of  pending  action  fn  other  state.  819 

INTEREST.  Bee  also  HaBxaan, 

1.  For  a  reasonable  time  taken  by  a  receiver 
of  an  Insolvent  bank  to  reject  or  accept  a 
claim,  which  in  this  case  was  twenty  days,  no 
Interest  should  be  allowed  oo  a  dividend  upon 
tbe  claim.  Chemical  Hat.  Bank  v.  ArnuitTong 
(C.  C.  App.  6lh  C.)  281 
8.  The  refusal  of  a  creditor  of  a  national 
bank  to  accept  dividends  ondcr  an  offer  bj  tha 
Tcceiver  of  the  bank  of  a  certain  amount,  made 
without  prejudice  to  creditors'  clalma,  will 
prevent  claiming  interest  on  tbe  amouotof  the 
dividend  thus  offered;  but  Interest  may  be  cxA- 
lected  on  tbe  excess  of  tbe  dividend  to  whicfa 
tbe  creditor  was  entitled  above  the  amount  of- 
fered. Jd. 

8.  Interest  cannot  be  allowed  on  dividends 
from  an  Insolvent  national  l>ank  between  tlie 
time  when  they  are  declared  and  the  subse- 
quent presentation  of  claims,  altbongb  tlM 
creditors  delay  in  proving  claims  was  due  to 
an  erroneous  belief  that  collateral  held  by  tbe 
creditor  was  applicable  to  these  claima.  id. 

4.  Tbe  effect  of  an  offer  to  pay  dividends 
upon  a  part  of  a  claim  against  an  insolvent 
bank,  In  preventing  the  running  of  interest  in 
case  the  offer  is  rejected,  will  be  destroyed  by 
an  absolute  denial  of  liability,  in  a  subsequent 
suit  to  compd  the  allowanoB  of  the  entire 
claim.  U. 

NOTBS  AHD  BBmH 

Interest:  liability  of  cotenant  for.  868 
'BemisBtou  of,  for  purpose  juriadlctkn. 
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UrroXICATma  UQUORS.   Bee  abn 

GoKSTinmoiiAi.  Lav,  4;  Pabdoh;  Stat- 

OTBB,  11,  19L 

The  nle  of  beer  ttatpped  from  niinols  to 
Iowa  ii  an  Iowa  contract,  where  the  af^ree- 
meot  fizinc  the  terms  of  nle  la  forwarded 
from  miaob  to  Dea  Moines  and  there  rigned. 
makiDg  in  effect  a  coDtlnuinK  offer  to  sell  on 
terma  stated,  which  offer  is  accepted  l^kUer 
or  telecram.  Q^w  Braeing  Of,  r.  JDa  AwMe 
<Iowir  "»  gg^ 

Kot»  am  Beim 

Intoxica^g  liquor:  delegating  to  peoide  the 
power  to  l^iuate  as  to.  307 

JUDGHENT.  See  also  Appeal  asd  Bb- 

BOR,   1;    COTTIITB,  1,  9;    HUHBAVD  AHD 

WiFB,  0;  iNFAiraa;  JumcB  op  ths 
Pbacb,  3l 

Notes  and  Bribps, 

Judgment;  what  entry  or  record  Is  neces- 
sary to  complete  a  judgment  or  order: — (L) 
necessity  of  entrr  or  record  generally:  (a)  io 
actions  at  law;  (p)  in  actions  In  equity;  (U.) 
how  made  and  what  constitutes:  (a)  the  mak- 
ing np  of  the  record;  (ft)  algnataxes  of  the  Judg- 
meot  or  record;  (e)  entry  in  wrong  book;  (IlL) 
for  the  purpose  of  terminating  the  power  of 
the  court  to  change;  (IV.)  as  between  the  par- 
tiea;  (Y.)  for  the  purpose  of  appeal:  (a)  in 
courts  of  chancery;  {b)  to  federal  courts;  (e)  un- 
der state  statutes;  (d)  orders  for  judgment:  («) 
orders  made  out  of  court;  (VI.)  for  the  pnr- 
jxiee  of  being  effectlTe  as  a  llw;  (Til.)  for  the 
purpose  of  enforcement:  (a)  by  execution;  (&) 
by  action;  (Yin.)  for  the  purpoae  of  puttingtbe 
statute  of  limitations  !n  motion;  (IX.)  for  the 
piirpoee  of  vesdog  title:  (3L)  for  the  ptirpose 
of  evidence;  (XI.)  to  prevent  collateral  attack; 
(XIL)  to  constitute  a  bar  to  another  action; 
(Xin.)  Jod^ents  of  JusUces  of  the  paaoe:  (a) 
upon  SDomusion;     upon  nrdfct.  ttBi 

JUDICIAL  HOnOB.  8eeBTiinN0B.l-ff. 

JUDICIAL  SALE.  Sea  also  IxPAim. 

NOTBl  AND  BRIEPB. 

Jndfdal  sale;  'purdiase  tf  partner  at  104 
On  ezecutlim  agalnat  partnership  real  es- 


Ute. 


JUBT.  Bee  New  Tbiax^ 


161 


JUSTICE  OF  THE  PEACE.    See  also 
CouBTS,  8;  CRnoNAL  Law,  1. 

1.  A  formal  judgment  is  neeessaiT  to  ac- 
complisb  a  dismissal  of  an  appeal  nom  jus- 
tice's court:  and  until  the  entrr  of  aacu  a 
jndRmeDt  the  action  Is  ami  pending  In  the  dfa* 
ttict  court   Be  WO^r  (N.  D.)  681 

3.  An  order  of  the  district  court  dismlssiiig 
an  action  appealed  to  It,  for  want  of  jurisdic- 
tion under  toe  Nebraska  statutes,  la  equiva- 
lent to  an  order  for  the  entry  of  a  formal  judg- 
ment embradog  a  dismissal,  with  costs,  and 
sbould  direct  an  entry  of  audi  a  judgment  in 
terms.  Id. 

SS  LB.  A« 


Notes  AND  Bbiepl 

Justo  of  the  peace;  entry  or  record  of  |iidf> 
moits  <A,  aee  Jodoiceiit. 

SINDGKGARTEN.    See  EriDBiiOE.  1; 

SCHOOU.  1-8. 
LABOR  ORGANIZATIONa  SeeCox- 

BPmACT,  ^-fi. 

LAKB«   See  BouiTDABisa. 

LANDLORD  AHD  TENANT.  See  Rs- 
OBiTBB^  8,  Nona  asd  BaiEra. 


LIBEL   AND    SLANDER.   Bee  alio 

PLEADna,  4i  Trial,  4. 

1.  A  publication  in  respect  to  an  acad> 
emy  where  dancing  was  practiced  at  recep- 
tiras  and  a  dancing  school  taught,  by  paatora 
of  churchea,  to  the  effect  that  uey  "  ru^arded 
the  Institution  under  such  administration  aa 
harmful  to  the  moral  and  relifdous  interests'* 
of  the  community,  and  that  ther  urged  mem- 
bers of  thidr  cbnrches  and  friends  of  good 
morals  to  absent  themselres  from  and  dis- 
countenance all  recei^Ions  and  other  gather- 
ings at  ihe  academy  as  long  as  dancing  was  al- 
lowed in  the  building,— ia  aolBcleot  to  sustain 
ao  action  t<a  libel.  ^.  Jamm  UxUtary  Aead- 
emy  t.  Oait^  (Mo.)  667 
3.  The  Interchange  of  opprobrions  epilbels 
and  mutual  vituperation  and  abuse  will  jus- 
tify a  verdict  for  defendant  in  an  action  for 
slander,  although  slanderous  words  are  proved. 
QMerg  t.  DMertine  (La.)  781 

NoTia  AHD  Bbibpi. 

Libel  or  dander  bj  expressing  oplntons  or 
comments  without  misstating  facu:—KL)  rules 
and  principles;  (IL)  lUustratlTe  cases:  (a)  in 
general:  (&)  criticism  of  writlnn;  {e)  art  criti- 
cism; ((f)  ss  to  officers  and  candidates;  («)  aa  to 
clergymen;  (/)  as  to  other  public  or  profes- 
sional men.  667 
Liability  of  officers  of  a  corporation  for  its 
libelous  publications.  427 
Mutual  vituperation  or  defamatton  as  af- 
fecting remedy  for  libel  or  slander:— (L)  libel: 
(11.)  slander;  (UL)  time  and  connection  ox 
cbugea:  (a)  In  Hbel  oasea;  Qi)  In  slander  cases. 

781 

LICENSE.    See  also  Eabembnts;  Stat- 
utes, 10;  Taxes,  2,  6;  TitEapAsa. 

I.  A  provision  giving  an  option  to  pay  tfae 
sum  of  $2  in  diecbarge  of  all  obligation  for 
taxes  on  sales  of  oysters,  which  is  merely  in 
lieu  of  the  tax  imposed  on  such  sales  to  be 

Said  weekly,  does  not— at  least  ss  to  one  who 
oes  not  avail  himself  of  the  privilege— make 
the  tax  a  license  Instead  of  a  property  tax, 
Oom.  v.  Brown  (Va.)  110 
3.  Municipal  authority  to  license  and  regu- 
late a  business,  such  as  the  sale  of  milk,  as  a 
sanitary  measure,  must  be  exercised  aa  a 
means  of  regulation  only,  and  not  as  a  means 
of  producing  revenue.  LittMUld  v.  8t<iU 
(Neb.)  588 
8.  A  license  for  carrying  on  business  un- 
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der  a  p(dloe  regalation  slioald  not  be  dlspro- 
pr>r'ioDate  to  tbe  ooat  of  IsBulnir  tbe  license  and 
regulatUiK  the  boslneas.  Littl^fi^  v.  Slate 
(Neb.)  568 

4.  Tbe  fact  that  Moensea  are  not  applied  di- 
rectly to  relieve  burdens  imposed  by  the  busi- 
ness taxed  for  the  license  does  not  affect  the 
validity  of  tbe  license,  if  the  amount  is  not 
disproportionate  to  the  cost  of  issuing  the  li- 
cense and  regulating  tbe  business.  Id. 

6.  A  sale  of  fresh  meat  to  a  hotel  keeper 
within  a  district  within  which  a  license  was 
required  was  made  where  a  dealer  outside  of 
•ucb  district  on  a  telephonic  messaife  to  bring 
aomemeat  of  a  certain  description  brought  the 
meat  in  his  wagon  and  delivered  It  in  that  dis- 
trict, since  tbe  title  did  not  pass  and  the  goods 
were  not  ascertained  until  they  were  received 
trr  the  purchaaer.   StatB  v.  Warmtag  (S.  0.) 

807 

NoTBS  AiTD  BRncm. 

License:  from  public;  limitation  of  charge 
for.  689,  813 

Trespass  against  licensee  in  possession  aft^'r 
revocation  of  license.  6ld 

LIFE  TENANTS.   See  Advbbse  Fosses- 
BIOH,  1. 

LIEN. 

Nona  Ain>  Bribf8. 
Equitable  lien  of  partnen  on  real  proper^ 

LIMITATION  OF  ACTIONS. 

1.  An  amendment  to  a  statute  of  limitations 
againat  the  slate,  reducing  tbe  limitation  pe- 
riod, will  not  apply  to  cases  in  which  time  bad 
already  begun  to  run  under  the  old  statute, 
but  as  to  such  cases  tbe  required  period  will 
remain  the  same  as  before  the  amendment. 
HeywardY.  Farmer^  Min.  Go.  (8.  C.)  43 

3.  The  ninnlag  of  tbe  statute  of  limitations 
against  a  cause  ol  action  for  removal  of  coal 
from  a  stratum  beneath  the  surface  of  land  by 
wrongfully  extending  a  mine  under  lands  of 
other  owners  begins  only  from  the  time  of 
actual  discovery  of  the  trespaas,  or  the  time 
wheu  discovery  was  reasonably  possible, —at 
least  to  tlie  exteat  of  recovering  compensation 
which  would  be  allowable  on  a  bill  for  an 
account  in  equity  In  a  state  where  equ  ity  is  ad- 
ministered through  conimoD'law  forms  of 
action.    Lea^  v.  B.C.  Fiiek  Coke  Co.  (Pa.)  388 

8.  The  cause  of  action  for  coDtribution  be- 
tween joint  obligors  on  a  written  contract  Is 
not  founded  upon  the  written  contract,  so  u 
to  be  within  the  four  years'  limitation  under 
Tex.  Rev.  Stat.  art.  3203,  but  Is  within  the 
two  years'  provision  applir  able  to  contracts  not 
in  writing.    Faire»  v.  dekrHl  (Tex.)  538 

NOTBB  AMD  BRIBPS. 

Limitation  of  actions;  as  to  accounting  by 
oolenant.  859 
As  to  right  of  partners  in  real  properly.  105 

UASTER  AN9  SERVANT.   See  aim 

OONPTntTTIONAL  LaW,  10;  CONTBACTB,  5; 
FlKKV  ORK^  2. 

t.  Giving  to  an  employ^  cheeks  for  mercban- 
dlw  in  advance  of  payday  on  his  own  vol- 
S8L.R.A. 


untary  application  don  not  violate  Ky.  Btat. 
^  1850,  providing  that  wage  earners  "shall  bs 
paid  for  their  labor  in  lawful  money,"  provid- 
ed reasonable  periods  are  fixed  for  making 
payment,  although  It  la  otherwise  if  the 
periods  fixed,  even  with  the  consent  of  the  em- 
ploy^ are  unreasonaUe  so  that  bla  neceadtki 
may  force  him  to  apply  for  and  accept  par  io 
checks.  AuiU  Beatt^vlIU  Goal  0».  r.  Otm. 
(Ky.)  «3 

8.  The  relation  of  master  and  servant  does 
not  exist  between  a  railroad  company  and  sur- 

Ens  employed  by  it  to  render  services  to  in- 
ed  employ^,  so  aa  to  render  the  company 
lie  for  the  mistakes  or  malpractice  of  such 
surgeons,  ^tfin  v,  Kanaa*  City,  M.  A  B.  R. 
Co.  (Tenn.)  553 

&  Selecting  surgeons  skilled  and  competent 
In  their  profession,  and  placing  them  in  attend- 
ance upon  an  employe  Injured  In  his  service, 
discharges  every  duty  which  tbe  master  owes 
in  regard  to  the  curing  of  such  iniury;  and  he 
is  not  liable  for  themistakea  which  ibey  may 
subsequently  commit.  Id. 

4.  The  duty  of  a  railroad  company  to  pro- 
vide medical  or  surgical  attendance  for  an  in- 
jured employs,  in  the  absence  of  contract,  can 
arise  only  in  a  case  of  strict  necessity  and  ur- 
gent exigency,  and  expires  with  the  emergency. 
Ohio  dM.  R.Oo.  V.  Bat^  (Ind.)  546 

6.  The  conscious  and  deliberate  choice  of  an 
Injured  employfi  while  In  possessinn  of  his 
mental  faculties,  of  tbe  time  when,  place 
where,  and  person  by  whom  he  will  be  treated, 
relieves  the  master  of  any  liabillqr  for  fidliue 
to  provide  other  treatment.  Id, 

6.  Liabititv  of  a  railroad  company  for  fail- 
ure to  provide  for  an  injured  brakeman  is  not 
shown  where  tbe  best  medical  treatmrat  that 
could  be  obtained  at  tlie  little  town  where  be 
was  injured  was  procured,  and  he  was  removed 
as  soon  as  possible,  with  bis  intelligent  and  con- 
scious consent,  without  any  objection  of  the 
physicians  who  had  attended  him  thus  far,  to 
another  town  where  a  place  was  provided  for 
him  and  competent  surgeons  were  awaiting 
him,  but  he  insisted  on  being  taken.  stQl 
further,  to  the  town  where  he  lived,  but  died 
soon  after  reaching  tbe  place,  from  loss  of 
blood  on  the  way.  JS. 

7.  A  railroad  company  is  not>liable  for  an 
Injury  to  a  brakeman  in  the  service  of  another 
railroad  company,  caused  bv  tbe  negligence  of 
bis  fellow  servant  on  a  train  owned  and  ope- 
rated by  his  employer,  merely  because  the  in- 
jury waa  receiv^  while  the  train  was  running 
on  the  road  of  the  formor.  Beltimen  ^0.  S 
0.  J2.  Co.  V.  Paid  (Ind.)  216 

8.  Placing  an  inexperienced  and  Ignorant 
employs  st  work  at  a  machine  wbich  basaaaw 
defectively  and  insecurely  fastened  to  tbe  shaft, 
wbich  is  kirawn  to  tbe  employer  but  not  to  the 
employ^,  without  giving  any  Instructions  io 
respect  to  the  danger,— renders  the  employer 
liable  for  resulting  Injuilea  to  the  employ^. 
Oreenberg  v.Whiteomi  Lumber  Cb.{yfia.)  439 

9.  An  employ^  or  laborer  on  a  building, 
who  eilher  negligenlly  or  intentioasUy  pastaes 
a  brick  from  tbe  top  of  the  completed  wall, 
which  he  has  no  business  to  toucb,  altbougb 
it  is  done  before  the  wwkmai  have  left  the  tap 
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of  the  building.  Ii  not  acting  within  the  scope 
of  bis  employment  so  as  to  make  the  master 
liable  for  resulting  inJuTy.  Mayer  T.  l^ffmp- 
mm  Bukhiton  Bidg.  Co.  (Ala.)  m 
10.  A  lerTant  or  agent  Is  liable  for  a  negli- 
gent omission  or  nonfeaaance  cauBlng  Id  jury  to 
A  tblrd  penoD^  where  he  would  be  liable  if 
acting  aa  [slnapal.  Id. 

Notes  aj^d  Bbibfb. 

Master  and  servant;  valldlij  and  effect  of 
■tatutea  regnlaling  time  of  payment  of  ^^l^ 

Validity  and  effect  of  statutes  requiriDg 
irages  to  be  paid  in  lawful  moneys— (I )  coo- 
■titutionality;  (XL)  construction  and  effect: 
{a)  in  general;  ^)  to  whom  statutes  apply.  278 
Discharge  of  employ^  for  marrying.  816 
InjunciioD  agulnst  strikes.  464 
Liability     an  agent  or  serrant  to  third  per- 
■ons  for  bis  own  negligence  or  nonfeasance: — 
<I.)  to  people  generally:  (a)  dicta;  (i)  decisions 
■niinst  liability;  (e)  liability  Bustalaed;  (II.)  to 
fellow  servants;  (IIL)  joint  liability  of  master 
and  servant.  438 
Duty  of  master  to  furnish  medical  aid  to 
sei-vant: — (I.)  servants  generally;  (II.)  aeamen: 
(lit)  apprenlicea;  (IV.)  slaves.  646 
Acta  of  Independent  contractors.  193 

1.  Allegans  contraria  non  est  audlendns. 
GaO/raiih  v.  TYaeff  (111.)  139 

2.  Expreselo  unius  est  exclusio  alterius. 
Jfeaeliam  v.  Buntiug  (III.)  618 

3.  Res  ipsa  loquitur.  Qiraudi  T.  EUelHa 
IvipTot.  Go.  (Cal.)  596 

4.  Respondeat  superior.  Quinn  r.  Rantat 
City,  M.AB.R.  Co.  (Tenn.)  652 

5.  Salus  populi  suprema  lex.  Davoek  v. 
JUoore  (Mich.)  788 

6.  Sic  nteretuoutalienum  non  leedas.  Herr 
T,  Otntral  Kentucky  Lunatic  Atylum  (Ky.)  894 

7.  Verba  inlentiooi  debent  inserviie.  Ed- 
Herly  t.  Barker  (N.  H.)  828 


HESNE  PROFITS. 

Notes  aud  Bribiu 
Liability  of  cotenant  for. 

MILK.  See  liicBNSB,  41 
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BKIVEB.  See  Easekbiits;  Lohtatioh  or 

ACTIOHB,  2. 
HISTAKE.   Bee  Comfrouibb  and  Bet- 

TLBHENT. 

nOB.   See  Cabribrb,  14. 

MONOPOLY.  Bee  CoNsirnmoNAL  Law, 
16. 

MORTGAGE.   See  also  Etidbnce,  22. 

A  stipulation  In  a  mortgage  providing  for 
Interest  on  the  principal  note  secured  thereby, 
at  the  rate  of  12  per  cent  per  annum  in  case 
SSL  R.  A. 


of  default  in  payment  of  the  principal,  interest, 
insnranoe,  or  taxes,  while  the  note  itself  pro- 
vldea  f<a  7  per  cent  only  until  iu  maturity, — 
is  essentially  a  penalty,  and  will  not  be  en- 
forced In  equity.  KrutB  v.  BObinM  (Wa^h^ 

Notes  Aim  Briefb. 
Mortgage;  nature  of  mortgagee's  estate.  511 
Power  of  partner  to  give,  on  real  estate.  90 
Power  of  snrrlTfng  partner  to  give,  on  real 
eatate.  184 

MUNICIPAL  CORPORATIONS.  See 

also  CoNniTunoiTAL  Lav,  14,  IS;  Bn- 
DBNOB,  6;  E^&EWOBKB.  8:  Hkalth,  8; 
Officebb*  1, 2. 

1.  ForfeUare  of  the  diarter  of  a  muolcipal 
corporation  cannot  be  enforced  or  taken  ad- 
vantage of  in  any  legal  proceeding  collaterally 
or  incTdeotally, — as,  by  suit  for  an  injunction 
against  the  collection  of  taxes,— but  only  in  a 
direct  wayin  proceedings  by  the  state.  Born- 
brook  V.  Elm  Qrove  (W.  Va.)  416 

2.  The  charter  of  a  municipal  corporation 
is  not  ipso  facto  forfeited  without  any  pro- 
ceeding to  declare  it  so,  by  fuilure  toexerdse 
its  corporate  powers  and  privileges,  or  to  keep 
highways  in  good  repair  and  order,  although 
by  W.  Va.  Code,  chap.  47,  §  44,  it  is  said  that 
in  such  case  it  "shall  thereby  forfeit  its  charter 
and  all  the  rights,  powers,  and  privileges  con- 
ferred thereby."  Id. 

8.  A  statute  providing  that  each  ward  of  a 
city  may  elect  one  alderman  does  not  violate 
Tez.  Const,  art  6,  ^  3,  providing  that  alt 
quali^ed  electors  in  a  city  "shall  have  the  right 
to  vote  for  mayor  and  the  other  elective  of- 
ficers," as  this  does  not  necessarily  mean  that 
every  election  officer  must  be  elected  by  tbe 
voters  of  tbe  entire  city.  StaUy  Qunvuin,  v. 
McALlisteriT^^.)  628 

4.  A  municipality  is  only  an  instm  mentality 
of  the  state  In  respect  to  a  public  duty  imposed 
upon  it  by  the  leglalature,  and  no  right  of  local 
self  government  is  involved  In  tbe  discharge 
of  such  duty.   Davoek  v.  Moot*  (Mich.)  788 

5.  A  city  has  no  vested  light  in  moneys 
obtained  from  liquor  taxea,  but  th^  are  ab- 
solutely under  tbe  control  of  tbe  legislature. 

Id, 

6.  Thelnvalidily  of  municipal  bonds  because 
tbe  term  is  shorter  than  that  prescribed  by 
statute  does  not  affect  the  liability  of  ihe  mu- 
nicipality upon  the  debt  secured  by  sucb  bonds; 
but  the  holder  can  fall  back  upon  the  original 
transaction,  and  recover.  Peopi^a  Bank  v. 
Barnea  County  Diat.  Sehool  No.  BX  (N.  D.)  642 

7.  A  municipality  is  not  answerable  for  the 
torts  of  a  servant  excefrt  where  the  wrong 
complained  of  is  an  act  done  in  the  course  oi 
bis  lawful  employment,  or  an  omission  of  a 
duty  devolving  upon  him  as  iocideot  to  such 
service.   Low  v.  Raleigh  (N.  C.)  192 

Notes  and  Briefs. 

Bee  also  Election  Districts. 
Municipal  corporations;  forfeiture  of  charter. 

416 

Liability  for  acts  of  representatiiEea,  192 
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VAVXOABLB  WATER&  BetWATUU^ 

BTEOLIOENCE.  Bee  alw  ConpouTioif^ 

8;  Cdbtom,  3;  Elbctkical  Uses  and  Ap- 
PLiANOse,  1-8;  EviDBNCB,  7-18;  Master 
AND  Sbrtant,  7-10;  Pboxihatk  Caubk; 
Triais  6,  7.  11-ia 

1.  Negligence  of  a  parent  contribnllag  to 
the  death  of  his  Infant  child  will  defeat  a  re- 
covery by  bim  a*  administrator  of  tbe  child, 
when  be  U  tbe  nle  beoeflciary  of  the  action. 
Bamberser  r.  (Xtuetue  8tr§a  A  Ob.  (TeDn.)  486 

8.  Failan  of  a  lailioad  company  to  wuDd 
alftnals  at  a  croaaing.  wbfcb  renilti  tn  an  ia- 

]ury,  b  not  coocluaive  proof  of  negligence, 
althougb  thejiii'7  '^fcr  negligence  from 
that  facL   Ohieago,  B.AQ.  &  Co.^.  Mttca^f 

NOTW  AUD  BBISS8. 

Nee^ftence;  du^  aa  to  treapassen.  163 

May  wrongdoer  take  advantage  of  general 
itatutory  imposition  of  damages  lor  negligent 
Injuriea.  749 

Llabni^  of  officers  of  a  corporation  lot  Its 
Diligence.  4Sfl 

Liability  of  agentor  servant  to  tblrd  penona 
for  bis  own  negligence  or  nonfeasance.  488 

Province  of  juij  as  ta  capacity  of  child  for. 

486 

RBOftOBS. 

Notes  abd  Bbievh. 
As  grand  Joxorib  904 

HEW  TRIAI.. 

Failure  of  an  accused  to  challenge  a  juror 
whom  be  knows  to  be  disqualified  u  a  waiver 
of  obiection,  and  estops  blm  from  setting  up 
the  duqualiflcation  as  ground  for  a  new  trial. 
State  V.  Sartley  (Nev.)  88 

NOUINATIONS.  See  Votbrs  aho  Elbo^ 
Tiom,  1-4. 

VOTARY.   See  also  Officbbb,  & 

KOTRS  AND  BRI1CF8. 

Notanr;  aa  puUlo  officer;  use  of  pass  by. 

m 

NUISANOGS.    See  also  Chabhibs,  1: 
Corporatiomb,  6. 

NOTBB  ASD  BRISm. 

Nuisance;  of  riotous  and  disorderly  throng 

OFFICERS.   See  also  Health,  S. 

1.  Tbe  provision  against  establishing  addi- 
tion^ encuUve  or  administrative  departments, 
in  Ind.  Rev.  Stat.  1894,  8819,  is  not  violated 
by  tbe  creation  of  a  board  of  examiners  to  as- 
certain the  fitness  of  applicants  for  office  in 
city  departments,  which  It  is  made  tbe  duty  of 
tbe  mayor  and  taeada  of  departments  under 
S8L.R.A. 


g  8816  to  provide  for  bj  rolea  and  i^latioBS 

Jrescrlbing  a  svstematw  method.  Jfmmmt  v. 
n^napoUi  (Ind.)  7SI 

8.  Tbe  creatloD  of  a  board  of  examinen  Is  a 
proper  means  for  the  exercise  'of  tbe  duty  im- 
posed upon  tbe  mayor  and  beads  of  deparv 
menls  of  a  city  by  Ind.  Bev.  Stat.  1894. 6  88IS, 
requiring  them  to  make  rules  and  regulatk>as 
for  prescribing  a  systematic  method  of  asoer- 
taloing  tbe  fltness  of  applicants  for  appnnt- 
meat  and  promotion  In  dty  departmeata  with- 
out  regard  to  political  opinionsoraervloas.  U, 

8.  A  constitutiooa]  provision  iwohiUtlng  a 
public  officer  from  receiving  any  free  pass  or 
free  transportation  applies  to  a  notary  pnblie 
who  Is  appointed  by  the  governor  and  teaes  an 
official  oath,  and  whose  term  of  ofBce,  powen. 
and  duties  are  flxed  by  law.  People  t.  ^ii>- 
4«M(N.T.)  m 

NoTse  AHD  BrIBFB. 

Officers;  problMtiag  use  of  pass  by;  who 
are.  381 

ORDINANCE.   SeeGviDBHCE,  6. 

OTSTERS.  See  OoMiaBO^  8;  STATomy 
7-10;  Taxbi.  S-6L 

PARDON. 

The  exercise  of  the  pardoning  power  Is  not 
Infringed  by  a  statute  which  authorizes  tbe 
suspension  of  certain  penaltieaof  aproblMtocy 
liquor  law.  in  any  city  or  town,  upon  certaia 
condtticms  Including  the  consent  of  a  specifled 
portion  of  the  ^ctorsi  Sate,  Witter,  v. 
tMtner  (Iowa)  808 

PARENT  AND  CHILD.   Bee  Nnu- 

aBHCE,  1. 

PARTITION. 

NOTBB  AXDl^Ein. 

Of  paitneiahip  real  estate.  101 

PARTNERSHIP.    Bee  also  Dnos,  1; 

Ebtotpbl,  8,  4;  BxEcoTORa  avd  Aj>- 
inHiBTHATOBi^  8,  9;  TRDsra. 

1.  Whether  land  standing  In  the  IndivMnsl 

name  of  one  member  of  a  partnership  ooccern 
belongs  to  him  or  to  tbe  firm  will  be  governed 
bv  tbe  intention  of  tbe  partners  as  indicated  by 
all  the  circumsuncea  attending  the  tiansso- 
lion,  which  may  be  shown  by  parol  fn  the  ab- 
sence of  written  evidenoB.  CMdttMwOr  v. 
Janney  (Ala.)  161 

2.  In  equity  tbe  surviving  partner  is  treated 
as  a  trustee  of  tbe  representatives  of  tbe  de- 
ceased partner.    QaOraith  v.  Tracy  (Dl.)  U0 

8.  In  equity  the  real  .estate  of  the  partner- 
ship  is  regarded  as  standing  on  the  same  foot- 
ing with  personal  property,  no  matter  in  whom 
tbe  legal  title  may  be  vested.  U. 

4.  Whatever  of  tbe  real  estate  of  tbe  part- 
nersblp  remains  after  partneisblp  debts  an 
discharged  Is  held  in  common  by  tbe  bein 
subject  to  dower,  or  goes  to  the  devisees.  U- 

5.  A  partner  In  whoM  name  tbe  nal  catste 
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vbfcb  was  the  subject-matter  ai  tbe  partoer- 
ship  had  been  taken  on  a  purcbase  bj  bis 
partner  is  not  eotitled  to  relmbunemeDt  for 
any  part  of  tbe  money  negligently  paid  by 
liini  10  procure  a  supposed  outstanding  title, 
when  in  fact  the  titte  was  perfect,  wbere  he 
bought  it  without  onunlUng  bis  partner,  who 
knew  the  facts,  because  he  was  misled  lnv  an 
incorrect  abstract  obtained  by  him  on  making 
ft  sale  without  the  knowledge  or  consent  of 
fcis  copartner.    Torkt  y.  Tozer  (Minn.)  86 

6.  A  statute  establishing  a  plan  for  admln- 
ifliering  partnership  assets,  passed  after  a  sur- 
viving partner  has  taken  possession  of  partner- 
ship real  estate,  all  of  which  is  needed  to 
reimburse  him  for  advances  made  to  pay  debts 
of  the  Arm,  will  not  oootrol  In  equity  In  deter- 
mining (he  validity  of  the  title  of  his  grantee, 
although  be  does  not  convey  tbe'property  until 
after  tbe  passage  of  the  statute.  Dj/er  v. 
JforM  (Waab.)  88 

7.  The  common  law  right  of  a  surviving 
partner  to  take  possession  of  real  estate  to  pay 
debts  is  not,  in  tlie  absence  of  exclusive  words 
In  the  statute,  talcen  away  by  a  statute  estab- 
lishing a  procedure  for  the  winding  up  of 
partnerships  dissolved  t>y  tbe  death  of  one  of 
tbe  partneis,  where  machinery  provided  for 
by  tbe  statute  can  only  be  set  in  motion  by  tbe 
representatives  of  tbe  deceased  partner;  and 
his  acta  in  so  doing  will  be  valid  until  some 
action  Is  taken  by  such  representatives.  Id. 

8.  No  relief  will  be  given  In  equity  to  the 
representative  of  a  deceased  partner,  who  ne- 
glects to  take  any  steps  to  set  in  motion  a  9ta^ 
vte  for  the  winding  up  of  the  partnersliip 
affairs  until  after  the  surviving  partner  bas 
necessarily  disposed  of  tbe  partnership  real 
estate  in  winding  op  tbe  partnership  affairs 
and  paying  debts  according  to  the  course  of 
the  common  law.  Id. 

KOTBB  AHD  BbIETB. 

Partnership;  rights  of  partners  inter  $a  in 
partnership  real  estate:— (I.)  general  rule  as  to 
partners'  interest;  (H)  power  of  partner  over 
partnership  real  estate:  (a)  in  general;  {b)  to 
contract  and  purchase;  (e)  to  transfer  or  con- 
vey firm  properly;  (d)  to  convey  bis  interest; 
(f)  to  mortgage:  (1)  In  general;  (2)  for  firm 
benefit;  (3)  to  secure  private  debt;  (/)  to  create 
liens,  make  assignments,  etc.;  ig)  to  make  aod 
renew  lease;  (h)  to  give  note;  (i)  to  sue;  (J)  cf 
continuing  partner;  (III.)  bow  conveyed  by 
partnership;  (IV.)  purcbase  by  partner  of  firm 

{iroperty;  (V.)  purchase  of  deceased  partner's 
nterest;  (VI.)  sale  b^  partner  of  bis  interest 
to  bis  copartners;  (Vll.)  effect  of  conveyance 
by  partner;  iVIII.)  liability  of  the  firm  for 
partner's  acts;  (IX.)  the  question  of  ratifica- 
tion; (X.)  partner's  riebt  to  reimbursements; 
<XI.)  equitable  lien  of  partners;  (Xn.}  parti- 
tion of  partnership  real  estate;  (XIII.)  position 
of  partner  advandng  puscbase  money;  (XIV.) 
position  of  partner  purchasing  at  sheriff's  sale; 
(XV.)  position  of  new  partner;  (XVI.)  fraud 
by  partner;  (XVII.)  estoppel  of  partner; 
(XVlII.)stBtnte  of  limitations;  (XIX.)  tender 
of  purchase  money  by  partner;  (XX.)  dormant 
partner;  (XXL)  deceased  bartnei's  share; 
(XXIL)  homestead  rights;  (XXIIL)  in  part- 
nerahip  formed  Ua  the  purchase  and  sale  of 
18  L.  R  A. 


land;  (XXIV.)  when  partnership  in  lands  con- 
tinues after  tbe  death  of  apartner;  (XXV.)  the 
question  of  dissolution^  (XXVL)  winding  up 
of  firm;  (XXVII.)  division  by  partners  prior 
to  dissolution;  (XXVIU.)  in  Louisiana.  86 
The  posillon  of  surviving  partners  in  part- 
nership real  estate:— <I.>  the  poeitlon  of  sur- 
viving partner :  (a)  at  law;  (o)  in  equity;  {e) 
how  affected  hy  state  atatute;  ((f)  as  crealtor; 
(£)  lien  of  surviving  partner;  (II.)  nowers  of 
the  surviving  partner:  (a)  of  disporition;  (i)to 
mortgage;  (e)  to  remove  Incumbrances;  (d)  in 
property  mortgaged  to  tbe  firm;  (e)  to  continue 
tbe  business;  {f)  to  bring  ejectment;  (III.)  with 
res^iecl  to  leasehold  property;  lIV  )  effect  of 
conveyance  by;  (Y.)  as  between  the  survivor 
and  personal  representatives  of  a  deceased  part- 
ner; (VL)  injunctltm  against  sorviv(».  189 

Tbe  'rights  and  position  of  creditors,  pur- 
chasers, and  other  third  parties  in  partnership 
real  estate: — (I.)rigbts  of  creditors  of  the  firm: 
(a)  in  general;  (b)  tbe  nature  of  tbe  creditors' 
rights;  (11.)  preference  of  firm  over  individual 
creditors;  (III.)  tbe  position  of  the  individual 
creditors  of  a  partner:  (a)  in  general;  (b)  wbere 
property  held  prior  to  partnership;  (IV.)  the 
posiUoD  of  mortgagees;  (V.)  the  position  of 
judgment  creditors;  (VI.)  the  position  of  pur- 
chasers: (a)  from  tbe  firm;  {&)  from  partner 
holding  the  legal  title;  (e)  of  partner's  interest; 
(d)  of  deceased  partner's  share;  («)  under  execu- 
tion against  firm;  ( Aunder  execution  against 
psrtner;  (y)  the  liability  to  see  to  the  applica- 
tion of  purchase  money;  (VIL)  the  question  of 
notice.  161 

PASS.  See  Ck>NTiucTB,  9;  OmcmOt  8, 
NoTBS  ASD  Bnisn. 

PATENTS.  See  also  TRaiiBHARK,  1,  & 

NqjFBs  AND  Briefs. 

Patents;  liability  of  oBcen  of  a  corporation 
for  its  infringement.  ^ 

PATMENT.   Bee  Mastbb  AlTD  SiBTAHT. 

NOTBS  AND  BBIBFB. 

PENALTY.  Bee  also  VLovnkQa, 
Notes  and  Bamnb 
Penalty;  in  contract  076 

PERPETUITIES. 

1.  A  provision  for  a  charitable  gift  contin- 
gent on  an  accumulation  which  may  not  take 
place  within  the  time  permitted  by  the  mle 
against  perpetuities  is  not  within  that  rule,  If 
tbe  fund  in  the  mean  time  is  devoted  to  charity. 
WOiUr  V.  Wia^in  (B.  L)  610 

S.  A  gift  to  testator's  grandchildren  when 
the  youngest  arrives  at  the  age  of  forty  years, 
when  the  law  prohibits  the  suspension  of 
alienation  longer  than  tbe  infancy  of  such 
children,  may  oe  sustained  by  modifying  the 
provision  so  as  to  make  tbe  gift  take  effect  on 
his  reaching  twenty  one  inatead  of  forty. 
S^ig  T.  Barker  (N.  H.)  m 

Notes  AND  Bnnra. 
^petuitlei;  rules  as     in  case  of  charity. 
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PHYSICIANS    AND  SUBGEOVa 

See  aUo  Uabteb  abd  Bbrtant,  S,  8. 

Notes  and  Bsievb. 

PbjsiclaDs;  as  vltDesses  before  grand  Jory, 

Bee  Qband  Jubt. 

PICTURES.   See  Bailubnt,  2-4;  Con- 

TBACTS,  8. 

PLAT,  dee  Dbdicatiom.  8. 
PLEADING.    See  also   Husband  and 

WSFB,  8. 

1.  The  facts  constUatiog  anntoppd  in  vaia 
must  be  pleaded.  Erickson  t.  Finl  Aat. 
Bank  (Neb.)  B7? 

a.  Ratification  of  an  altered  DOte  lonBt  be 
pleaded  in  order  to  be  relied  oo  la  an  action 
on  such  note.  2d. 

8.  An  amended  oomplafnt  alleglog  tbat  tlie 
ooDtract  in  the  complaint  for  tbe  sale  of  mer- 
chandise was  only  intended  as  an  agreement 
as  to  tbe  price,  and  tbat  no  sales  ^  ere  made 
until  orders  irere  sent  aod  accepted,  slates 
metdj  ctmclusioos  of  law.  Otppt  Breudiag 
Oo.  T.  S*  Franee  (Iowa)  886 

4.  The  aufflclency  of  pleadings  la  a  libel 
case  is  a  question  for  the  court,  altbotigh  the 
jory  are  the  judges  of  ibe  law  as  well  as  of 
the  facts  fai  such  cases.  St.  Jamatt  Military 
Academy  t.  Gaiter  OAo.)  607 

8.  A  plea  alleging  the  defense  of  readiness 
to  pay  at  the  lime  and  place  designated  in  a 
note  must  not  only  allege  such  fact,  but  also 
that  the  defendant  has  ever  since  been  ready 
with  the  money  thai  and  there  to  pay  the 
note,  with  proprt  in  curia  of  tbe  money. 
QreO^Y.  Whitehead  ^  286 

6.  A  plea  of  readiness  to  pay  a  note  at  tbe 
time  and  place  at  which  it  was  payable,  aod 
tbat  tbe  note  was  Dot  preaenled,  is  rendered 
bad  by  an  allegarion  that  interest  was  paid  on 
tbe  DOte  after  maturity.  Id. 

7.  Denial  of  ao  allegation  In  a  complaint 
that  plaintiff  is  seised  in  fee  and  is  in  poasea- 
ston  of  land  upon  which  defendant  is  com- 
mitting a  trespass  Is  sufflcieot  to  raise  the  ques- 
tion of  title  to  tbe  land.  Heyward  t.  Farmer^ 
Min.  Co.  (&.  C.)  42 

Notes  avd  BRisra. 

Pleading;  amendment  of,  to  give  Jurisdic- 
tion. 157 

POLTOAMT.  SeeBiSAicT. 

POXZ>S.  See  Injunction,  4. 

PRESUHPTIONa   See  EviDXNrv.  8-16. 

PRINCIPAL  AND  AGENT.   See  aUo 
Hastrb  and  Skbtaht,  10. 

NoTsa  AND  Briefs. 

LlabOIty  of  agent  to  third  person  for  negU- 
gence  or  oonfeaaanoe.  ^ 
88  L.  a  A. 


PRINCIPAL  AND  SURBT7.  Bee 

COKTRIBUnOH. 

1.  An  agreement  to  become  aure^  for  an- 
otber  jointly  and  severally  with  him  for  a  cer- 
tain sum  cooBtitutes  a  omtract  of  surety- 
ship.  LaAman  v.  Bodt  (La.)  S55 

2.  Failure  of  the  creditor  to  disclose  tb* 
debtor's  preTtous  embemlement  la  not  lucli 
a  fraudulent  concealment  as  will  discbarge  a 
surety  of  existing  and  future  obligations  of  a 
limited  amount.  Id. 

8.  A  surety  company  which  iDdemnlfies  one 
of  the  sureties  upon  an  oCBcial  bond,  and  is 
compelled  to  pay  a  Judgment  against  all  of 
them  upon  such  bono,  has  no  right  of  contri- 
bution against  his  cosureties,  andean  acquire 
none  from  the  sorely  iodemnifled,  aa  he  holds 
the  Indemnity  in  trust  for  tbem  as  well  as  him- 
self.   Oibton  T.  Bheehan  (D.  C.  App.)  400 

Notes  and  Bbiefb, 

Rights  of  surety  company  as  cosurety;  con- 
tribution. 400 

PRIZE  FIGHT.  See  also  Injunction,  1; 

kuoeiveus,  1. 

Notes  and  Bbibfb. 

Prize  fight;  probibliion  of.  787 

PROXIMATE  CAUSE. 

Failure  to  construct  a  scaffold  Is  not  the 

proximate  cause  of  injury  caused  by  a  briclc 
intentionally  or  heedlessly  pushed  from  tbe 
top  of  a  wall  after  its  completion,  altbough  be- 
fore the  workmen  bad  left  the  top  of  the  build- 
ing. Mayer  t.  I^mpaon-Sutehteon  J3idg.  Co. 
(dJa.)  481 

PUBLIC  IMPROVEMENTS. 

1.  Kailroad  property  cannot  be  sold  for  street 
assessments.  Detroit,  0.  A  4  M,  B.  Oo.  t. 
Grand  Hapidt  (Mich.)  788 

2.  No  benefit  to  railroad  tracks  and  ibs 

necessary  right  of  way,  which  will  sustain  an 
assessment  for  benefits,  will  accrue  from  street 
ImproTemeots.  Ohieago,  M.  dSt.P.R.  Co.  t. 
M\lu>avhee  (Wis. )  249;  Detroit,  Q,  H.  A  M.  R. 
Co.  Y.  Grand  Rapidt  (Micb.)  T93 

8.  Tbe  exception  in  a  statutory  prortsion  ex- 
empting railroad  property  from  taxation,  '*ex- 
cept  that  tbe  same  shall  be  subject  to  specisl 
assessment  for  local  Improvements,"  has  m 
operation  or  force  except  to  exclude  snch  s» 
sessmenta  from  the  exemption  and  leave  them 
subject  to  tbe  law  as  it  stood  before  tbe  stat- 
ute. Chicago,  M.  A  St.  P.  R.  Oo.  v.  MUvfaukee 
(Wis.)  249 

4.  Tracks  and  necessary  right  of  way  of  a 
rail  wav  company  are  not  sublet  to  aasessn-.mt 
and  sale  for  beoefits  by  local  improvements,  ia 
the  absence  of  an  exqfeas  statntory  iHovisioa. 

5.  The  fact  that  abutting  land  of  a  railroad 
company  not  fai  use  for  rulway  purposes  wtn 
probably  be  required  for  snch  use  in  tbe  near 
future  will  not  exclude  it  from  asscssmeats  for 
street  improvementa.  Id. 

8.  The  power  to  require  grading  (or  side- 
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walks  is  Q<^  included  in  the  statutorf  power  to 
Inquire  lot  ownen  to  tniild  and  mamtaiD  side- 
walks.  LttUe  Rock  t.  Mttfferald  (Ark.)  496 

Notes  ahd  Bbibm. 

Public  improrementi:  asBeflsmeDts  on  rail- 
load  property  for.  793 

Liability  of  railroad  right  of  way  to  sssess- 
ment  for  local  Improvements: — the  English 
cases;  property  not  contiguous;  properly  not 
beoeflted;  property  generally;  rigbi  of  way. 

249 

Charging  expense  of  grading  for  sidewalk 
upon  abutting  owner.  490 

PUBLIC  LANDS.   See  also  Watbrs,  3. 

PUBLIC  MONET. 

A  statute  giriog  a  bounty  for  killing  coy- 
otes is  not  a  TlolattoD  of  the  constitutioDal  pro- 
Tision  against  glfu  of  public  money.  Ingram 
V.  Cotgan  (Cal.)  187 

PUBLIC  PRXNTXNO.  Bee  Oohtbacts, 
7. 

QUARANTINE.  See  Hbalth.  1,  3, 
Kotbb  and  Bbiefb. 

QUO  WARRANTO. 

1.  The  trial  of  the  title  of  a  public  officer 
by  informailoo  in  the  nature  of  quo  warranto 
•s  a  snbstliute  for  the  writ  of  quo  warranto, 
under  authority  of  Mass.  Pub.  Stat.  chap.  150, 
g  3,  authorizing  tbe  issue  of  such  writs  by  the 
supreme  judicial  court,  is  exclusirely  a  civil 
proceeding.  Aitorneif  Oejunl  t.  Sullivan 
(Mass.)  m 

2.  Tbe  right  to  a  jury  trial  is  not  given  by 
Implication  on  an  information  in  the  nature  of 
quo  warranto  to  try  title  to  a  public  office,  en- 
tertained as  a  substitute  for  a  writ  of  qno  war- 
ranto authorized  by  Uass.  Fab.  Stat.  cbap. 
160.  §8.  A 

8.  A  public  office,  such  as  that  of  the  prrai- 
deot  of  the  common  council  of  a  city,  is  not 
property,  and  a  trial  on  an  information  in  tbe 
nature  of  a  writ  of  quo  warranto  is  not  a  suit 
between  two  or  more  persons,  within  tbe  mean- 
ing of  the  declaration  of  rights  in  Mass.  Const, 
art.  10.  giving  tbe  rigbl  to  a  jury  trial  In  con- 
troTersies  concerning  pioperty  and  in  suits  be- 
tween two  or  more  persons.  Jd, 

Notes  AND  Briefs. 

Quo  warranto;  nature  of  proceeding;  right 
to  jury.  455 

RAILROADS.  See  also  Dedication,  1; 
Etidbncb,  8,  4;  Masi'RB  and  SBRVAin', 
7;  Nboliobkcb,  3;  Public  Iupkove- 
UEBT8,  1-5;  Recbitbrb,  8,  4;  Tbbhpabs. 

1.  A  licensee  passing  through  a  railroad 
yard  is  guilty  of  contributory  negligence  which 
will  prevent  recovery  for  injury  from  being 
run  over  by  an  eoiiinc  which  passes  him  on  one 
track,  switclips  on  10  ilie  track  on  which  he  is 
walking,  and  revctsrs  its  dirpclicn,  where  he 
does  not  look  to  tbe  rear,  but  walks  on  from 
SO  to  30  yards  before  be  is  overtaken,  Kantat 
88L.  a  A 


Giti/,  Ft.  3.  dM.&0».  r.  Cook  (C.  a  App. 
8th  C.)  isi 

3.  One  who  crosses  on  a  railroad  ferryboat 
in  violaiion  of  the  rules  of  the  company  against 
tbe  carrying  of  passengers  upon  Rucb  lioaCand, 
after  concluding  bis  visit,  again  enters  tbe  com- 
pany's yard  and  the  boat,  remains  a  trespasser 
in  proceeding  through  the  yard  to  reach  a  pub- 
lic ferryboat  after  he  is  ordered  off  tbe  railnwd 
boat,  although  tbe  employfis  of  tbe  company 
direct  him  as  to  the  way  through  the  yara  to 
the  ferry  landing,  where  if  be  were  carried 
back  on  tbe  railroad  boat  he  would  have  to 
pass  through  another  yard,  and  there  is  no 
other  w«y  to  the  ferry  than  through  the  yard. 

id. 

8.  Failure  to  maintain  a  gals  at  a  crosalng, 
as  required  by  ordiuance,  may  make  a  railroM 

company  liable  for  injuries  sustained  in  conse- 
quence thereof  by  a  runaway  team.  Miuouri 
P.  R.  Oo.  Y.HackeU  (K&n.)  698 

4.  Roads  in  fact  used  by  the  public,  though 
not  dedicated  as  public  highways,  are  witbia 
the  provisfoQ  of  Neb.  Comp.  Stal.  chap.  16, 
%  104,  requiring  the  bell  or  steam  whistle  of  a 
locomotive  to  l>e  sounded  at  least  80  rods  from 
tbe  crossing  of  a  road  or  street  Chicago,  B. 
Aq.R.C!o.  r.  UaeaHf  (Neb.)  884 

0.  One  whose  team  is  standing  by  a  car 
on  a  side  track  near  a  railroad  depot,  for  the 
purpose  of  unloading  tbe  car.  is  within  tbe 
protection  of  a  statute  requiring  signals  by 
trains  at  the  crossing.  iL 

Notes  AND  Briefs. 

See  also  Pdbuc  Ihpbotbhbnts. 

Bailroads;  negligence  in  case  of  Injury  at 
crossing.  689 

Negligence  at  crossings;  at  what  crossinga 
sign^s  required.  824 

Striking  runaway  team  at  crossing;  absence 
of  gates.  697 

Negligence  as  to  person  fn  railroad  ysrd; 

duty  as  to  trespassers.  188 

REAL  PROPERTY.   See  Farthbrseif, 
Notes  ahd  Bbibvs. 

RECEIVERS.   Bee  also  brsuBAncB,  1. 

1.  A  receiver  of  tbe  property  of  a  corpora- 
tion which  has  forfeited  its  irancfalse  by  un- 
lawfully conducting  prize  fights  may  be 
appointed  to  bold  ue  property  subject  to  the 
order  of  tbe  court,  when  necessary  to  aid  an 
injunction  against  tfae  further  unlawful  use  of 
tbe  property.  CMumMan  AlUetfe  r.  Aote, 
MeMahan  (Ind.)  797 

2.  A  receiver  of  an  Insolvent  corporation  by 
taking  possession  of  its  leasehold  estate  tKComes 
liable  ooly  for  a  reasonable  rent  while  he  re- 
tains poases'-ion,  and  does  not  become  liable  on 
tbe  coveaants  of  the  lease  as  an  assignee  of  tbe 
term.  BtU  T.  Awteriean  Prottetat  Leagve 
(Moss.)  4B8 

8.  An  order  directing  possession  of  a  rail- 
road to  be  delivered  by  a  receiver  to  a  pur- 
chaser, subject  to  the  payment  of  such  claims 
against  the  receiver  as  may  be  established  be- 
fore the  court  which  appmnted  him,  within  a 
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reasonable  time,  doea  not  make  the  purchaser 
liable  for  an;  claims  that  are  not  thus  estab- 
Uabed  Id  that  court.  EimMten  d  T.  a  B.  Cb. 
T.  Oatp/onf  (Tex.)  761 

4.  BamtoM  of  ■  railroad  while  operated  by 
a  receiver  aXier  sale  and  coDTeysnce  are  sub- 
ject to  an  equitable  lieo  for  an  iDdebledDees  of 
the  railroad  company:  and  a  diversion  thereof 
by  the  receiver  to  mttermeota  upon  the  prop- 
erty will  make  the  new  owner  liable  after  the 
receiver's  discbarge  for  the  amount  of  such 
earnlDgs  to  prior  creditors  of  the  railroad  com- 
pany whose  olalBU  haTS  not  been  paid  by  the 
recelTer.  2d. 

5.  Failure  to  present  to  s  federal  court 
which  appointed  a  receiver  of  a  railroad  com- 
pany, a  claim  against  him.  does  not  preclude 
an  action  In  a  state  court  after  his  discharge, 
to  enforce  a  liability  of  a  purchaser  of  the  rail- 
raad  fw  a  debt  against  the  old  company.  Id. 

Notes  asd  6ribf& 

Receivers;  injunction  sgainst  strike  em- 

p1oy&  of.  464 

To  aid  In  janctlon  against  corporatfon.  727 

Allowance  of  attorney's  fees  to.  277 

Liability  of,  for  rent.  46Q 
Right  of  purchaser  of  property  In  hands  of; 

effect  of  claims  agaiost.  768 

BECORO. 

Notes  aitd  Bbibfi. 
Of  Judgments,  see  Judgmbnt. 

BEHAINDERMAV,  Bee  Astebsb  Pos- 

BESBION,  1. 

RESUME,    for  rfisumS  of  contents  of 
book,  see  865 

REVIEW. 

1.  The  Bufflcieocy  of  sllmony  cannot  be  con- 
sidered on  a  bill  of  review,  as  the  remedy,  if 
the  sllowaDce  Is  inadequate,  li  by  appeal. 
Wood  Y.Wood  i&.Tk.}  157 

3.  Leave  of  court  need  not  be  obtained  to 
file  a  bill  of  review  for  errors  of  law  appareot 
on  the  face  of  the  decree.  id. 


NOTBB  ADD  BbIEFS. 

Review;  bills  of;  leave  of  court 


157 


SAXiE.  Bee  also  iNTOzicATure  LiqnoBS; 
Lickhsb,  6. 

The  words  "fireproof  safe,"  in  an  order  by 
a  purchaser,  do  not  imply  a  warranty  of  the 
quality  of  the  safe,  or  that  It  will  protect  its 
contents  from  fire  for  any  definite  period  or 
under  any  given  circumstances.  DiAold  Safe 
ifi  L.  Off.  V.  EuMton  (Kan.)  58 


NoTz»  Ain)  BniEFS. 
Sale;  implied  warranty  on. 


54 


SCHOOLS.  See  also  CaAiUTiBa.  0;  Evi- 
dence. 1. 

1.  A  fund  for  the  support  of  primary  and 
grammar  schools  may  be  lawrully  used  to  pay 
aalaries  of  teachers  in  a  kindergarten  which  has 
18  L.  R  A. 


been  duly  adopted  as  part  oi  the  public  prt> 
maiy  schoolSf  althotisfa  when  the  money  wa» 
raised  by  tax  theklmmgarten  hadooezutenee 
In  those  achooli.  atrmeU  r.  Otiembtt  (CaL) 

m 

9.  Kindergarten  classes  maybe  Instmcted  in 
separate  buildings,  and  no  studies  except  those 
of  the  kindergarten  system  taught  id  such 
classes,  under  Cal.  Pol.  Code,  g  1666,  providing 
that  other  studies  may  be  authoriBM  by  the 
board  of  education,  but  not  to  the  neglect  or 
exclusion  of  studies  named  In  %  1665,  as  §  1665, 
only  requires  those  branches  of  aiudr  "in  the 
several  gradea  in  which  each  may  he  teqniied.* 

li. 

8.  A  certificate  to  teach  In  a  klnderearten  ia 
sufflcieot  under  Cal.  PoL  Code,  g  1771,  as  a 
certificate  to  teach  a  branch  of  education  re- 
quired by  a  dty  board  of  education,  where 
such  board  has  adopted  the  kindergarten  as 
part  of  the  public-Ecfaool  system;  and  no  other 
certificate  need  be  obtained  in  such  case.  idL 

4.  A  school  tovnahip  organised  under 
Laws  1883,  chap.  44,  becomee  immedlaidy  lia- 
ble for  the  debts  of  a  district,  the  schoolhoose 
and  furniture  of  which  become  the  property  of 
such  towDship,  without  regard  to  a  seltlement, 
under  t^g  186-138,  of  the  equities  between  the 
several  districts  included  in  such  township. 
Goter  T.  Dwight  BehoU  Tap.  (N.  D.)  S4» 

SEAMEN.  Bee  BnimHa,  Notes  ahi> 

Brisps. 

SET-OFF. 

A  bank  cannot  set  off  against  a  check  by  » 

depositor  his  unmatured  debt  to  tbe  bank,*  al- 
though he  was  insolvent  and  had  made  an  as- 
sij^nment  for  creditors  when  the  check  was 
given,  and  this  was  known  to  all  parties.  Ner- 
cfianHf  Jfai.  Bank  v.  Bobinaon  (Ey.)  760 

KOTBS  ASD  BmEFS. 

8et-off;  against  check  by  iDsoIveot. 
Against  share  of  dlstribntee  in  estate. 

SHIPPING. 


790 
6Zl 


Notes  add  Bbievb. 
Datj  to  furnish  medical  aid  to  seamen.  54$ 

SIDEWALKS.    See  Fcblk;  Ihprots- 

KBSTB,  6. 

SIGNATURE.   Bee  Acknowlxdohbiit: 
SLAVSa 

Notes  and  Briefs. 
Slaves;  du^  to  furnish  medical  aid  ta  515 

SPr.CIFIG  PERFORMANCE. 

Specific  performance  of  a  contract  for  land 
cannot  be  enforced  by  the  vendor  when  tbe 
land  is  subject  to  an  Inchoate  dower  right  of 
his  wife.   MeOrter^  v.  Davii  {Q,  0.)  M5 

STATE. 

Notes  akd  BsannL 
As  a  Utlgant;  estoppel  of.  0 
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STATUTES*  fln  alio  Oomm,  i. 

I.  A  lUtute  gnnting  b  rlgbt  or  inpoalngr  a 
duty  alto  confers  by  impllcatloD  erery  proper 
power  for  the  ezerdM  of  tbe  one  or  tlw  per- 
TormaDce  of  tbe  other.  Nntetmibr,  ineHan^ 
olit  (Ind.)  7Sa 

8.  An  election  law  imported  from  a  moo- 
mrcby  to  a  republic  should  not  besabjected 
strictly  to  tbe  rule  that  the  tmporlatlon  of  the 
statute  imports  also  its  cooatracttm.  iStodt* 
pole  T.  Sallahan  (Mont.)  603 

t.  An  amendment  to  a  UU,  which  is  ger- 
mane to  ft,  is  not  within  tbe  restriction  of 
Mich.  Const,  art  4  §  28,  as  to  the  introduc- 
tion of  bills  after  the  first  fifty  days  of  a  ses- 
sion of  the  legialatoie.  Davoek  t.  Moore 
(Mich.)  788 

4.  The  title  of  an  amendatory  statute  need 
not  express  tbe  eublect  of  its  proTlsfoai,  if  the 
title  of  the  origlDal  statute  amended  b  aufla- 
<deat  to  embrace  the  matten  covered.  Omn. 
T.  Avm  (Va.)  110 

&  Tbe  title  of  a  statute  amending,  re-enact* 
Ing,  repealing,  or  adding  to  any  i^rt  of  tbe 
Code,  suflSciently  states  the  object  by  adopt- 
ing and  eipresslng  the  number  and  snhject  of 
the  chapter  of  the  Code  affected  therel^.  Id. 

6.  The  object  of  a  tax  being  suffidently 
stated  Id  the  statute  which  creates  It,  the  title 
of  ambsequentamendatoryatatutemerelycon- 
tinuing  tbe  tax  need  not  repeat  the  (AJect  of 
the  tax.  Id. 

7.  The  amount  of  a  tax  on  (paters  is  auf- 
flcfently  stated  within  tbe  meaning  of  Va. 
Const,  art.  10,  g  16,  a  prorision  that  it  shall 
equal  tbe  amount  of  taxea  levied  on  any  other 
•pedes  of  property.  2d. 

6.  The  object  of  an  oyster  tax  being  ex- 
pressly staled  "to  obtain  revenue,"  it  complies 
with  the  constitutiooal  provision  that  the  ob- 
ject must  be  stated,  althoua^  Ta.  Code,  chap. 
97.  2186,  proTtdes  that  the  taxes  shall  be 
paid  "Into  the  public  treasury  to  the  credit  of 
tbe  oyster  fund,"  since  thn  oyster  fund  is 
merely  an  account,  and  not  the  object  of  the 
tax.  Id. 

9.  An  act  to  amend  and  re-enact  certain  sec- 
tions of  the  Code  of  Yirgioia  and  repeal  others 
In  relation  to  oysters,  and  to  add  independent 
sections  thereto,  all  of  which  have  an  actual 
connection  with  the  general  subject  of  ojBtere, 
does  not  emlnace  more  than  one  subject,  id. 

10.  A  license  tax  on  the  business  of  an  oyster 
packer  may  be  properly  included  in  the  pro- 
visions of  a  statute  on  the  general  subject  of 
tbe  protection  and  preservation  of  oysters. 
8laU  V.  AppUgarth  (Md.)  813 

II.  Tbe  title  of  an  act,  which  says  that  It  is 
to  tax  traffic  in  iDtozlcating  liquors  and  regu- 
late and  control  tbe  same,  fairly  expresses  the 
purpose  of  tbe  act,  and  u  not  insufQcieai  be- 
cause the  law  may  be  In  effect  a  llceniie  law 
without  being  so  named.  State,  Witter,  v. 
FffTkner  (lowi)  »06 

13.  A  statute  permitting  certain  penalties  of 
a  prohibitory  liquor  law  to  be  suspended  in 
any  dty  or  town,  upon  filing  the  written  eon- 
seot  of  the  du  conndl  and  of  the  majority  of 
the  voters  hi  dtks  of  6,000  or  more,  hut  require 
S8I1.B.  A. 


hif  the  ooBient  of  (RI  per  cent  ct  the  Tolen  of 
the  smaller  dtles  and  towns,  is  not  a  local  or 
BpecfaU  law.  not  does  it  violate  a  coostltotlonal 
provision  for  uniformity  of  operation,  or  fnr- 
oish  a  diversity  of  lawi  in  different  parts  of  the- 
•tate.  Id. 

18.  The  court  will  not  oonstrue  as  retrospect- 
ive Tenn.  Acts  Qen.  Araem.  1808,  chap.  107. 
%  1,  making  void  stipulations  limiting  liability 
OD  Insurance  poUcies  to  leas  than  tbe  full 
amount  of  loss  If  that  does  not  ezosed  the- 
amouDt  of  Inanranoe.  Dumtr  r.  MtAaniaf 
itTlina.  O).  (Tenn.)  7M 

14.  The  repeal  of  Cal.  Ofr.  Code,  g  480,  if 
conceded,  does  not  extend  to  g  400  merely  be- 
cause tbe  latter  expresses  the  effect  of  a  rail- 
road ticket  which  sball  be  given  "on  being 
tendered  tbe  fare  therefor  fixed,  aa  provided 
in  the  preceding  clause. **  Bebinaan  t.  Bouth- 
em  P.  Oo.  (Cal.)  77» 

NOTBS  AJTD  BbZSVI. 

Statutes;  ambiguity.  7S4 
Implication  of  means  for  ends  aimed  at  789 
Defining  terms  In;  repeal  implication. 

72T 

STREET  BAILWATB.  8eeBni»H0% 

12. 

STRIKES.  See  iRJUHonoH,  8.  Non» 
ASD  BBim. 

SUBROGATION.  See  AonoH  ob  Suit,. 
6;  CoKTBiBtmoir;  Ihsuhahcb,  14. 

SURET7    COMPANIES.    Bee  PbiK' 

CIFAL  AHD  SnRBTT,  8. 

TAXES.  See  also  CoNSTFTiTnONAL  Law.. 
16;  ComiTB,  6,  6;  Injuitction,  6;  Li- 
OERBB,  1:  MtnnczPAL  Cobfokationb,  1;. 
Statctbs,  6-11. 

1.  The  requirement  of  equality  and  unt 
formi^  in  taxation  is  saUsfled  by  such  regula- 
tions ss  will  secure  an  equal  nUe  and  just 
TaliiatioD,  without  reference  to  the  method  of 
valuation;  and  in  order  to  be  uolform  a  tax 
need  not  be  imposed  and  assessed  upon  all 
property  by  tbe  same  agency  or  oflbsers.  Com. 
T.  Brown  ( Va.)  110 

3.  Tbe  constitutional  requirement  that  taxe» 
shall  be  uniform  upon  all  property  subject  to 
taxation,  and  shall  be  assessed  at  its  fair  cash 
value  (Ky.  Const.  Sg  171,  173),  is  violated  by 
a  municipal  tax  wblcli  applies  tbe  ad  taUn-em 
system  to  real  proper^  and  a  license  tax  to 
personal  property,  although  it  is  also  provided 

174, 181)  that  taxation  based  on  licenses  or 
franchises  may  be  provided  for.  Leei  v.  Lovte- 
viUe  (Ky.)  460' 
8.  A  tax  on  sales  of  oysters,  expressly  au- 
thorized by  Va.  (Tonsu  art.  10,  g  3,  is  not  aa 
Income  tax  within  %  4,  which  exempts  iDcomes 
under  1600.    Com.  v.  Srovm  (Va.)  110 

4.  A  tax  00  sales  of  oysters,  to  be  assessed 
and  paid  weekly,  while  other  property  is  as- 
sessed and  taxes  psld  thereon  once  a  vear,  does- 
not  for  that  resson  violate  tbe  pnndple  ot 
equality  and  uuifcHnaaity.  H.. 
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5.  A  provision  for  a  fine  on  a  toDK  man  who 
faSs  to  m^e  a  weekly  return  of  salai  of  oys- 
ters for  taxation  does  not  add  to  or  Increase 
the  tax  ID  as  to  affect  its  equality  and  uni- 
formity.   Com.  T.  Broan  (Va.)  110 

6.  A  license  tax  on  the  business  or  occu- 
pation of  those  engaged  in  packing  or  canning 
oysters  ta  not  a  tax  on  property  within  the 
constitational  proTidoDS  as  to  equality  and 
UDiformity,  although  regulated  the  amount 
of  busiueas  done,  with  a  provision  for  the 

Erivilege  of  paylug  a  maximum  fixed  amount 
istMd.    State  V.  AppUgarth  QILA,)  812 

7.  The  last  clause  of  §  1  of  111.  Const  art.  9. 
providiug  for  the  taxation  of  corporations  and 
other  persona  specified,  "  In  such  manoer"  as 
the  general  assembly  shall  direct,,  does  not 
limit  tbe  effect  of  the  fint  clause,  which  le- 
ouires  every  person  and  corporation  to  be  taxed 
Jn  proportion  to  the  value  of  his,  her,  or  its 
property,  but  only  authorizes  a  difference  of 
method  of  assessments.  PaopUt  Loan  dk  H. 
Mto.  V.  Seith  (111.)  65 

8.  A  statute  providing  that  stock  and  notes 
of  a  homestead  loan  association  shall  not  be 
subject  to  taxation  violates  HI.  Const,  arc.  9, 
%  1,  which  declares  that  the  general  assembly 
shall  provide  needful  revenue  Vj  levying  a 
4ax  by  nluatioD  so  that  every  person  and  cor- 
poration shall  pay  a  tax  In  proportion  to  the 
value  of  his,  her,  or  Its  property.  H. 

9.  Taxing  homestead  loan  associations  on 
their  obligations  held  agaiost  borrowers  does 
not  coDstitute  double  taxation  by  reason  of  a 
■tax  on  the  real  estate  mortgaged  to  the  asso- 
ciation by  such  borrowers.  Id. 

10.  A  tax  on  the  privflese  of  leoelvlDg  prop- 
erty by  inheritance  or  wiU  or  otherwise,  at 
the  death  of  the  former  owner,  is  not  a  tax  on 
the  property  or  on  the  right  of  alieoatlon. 
State  V.  AUton  (TeuD.)  178 

11.  AdlscrlmiDation  betweendlrec^desGend- 
ants  aud  collateral  kindred  and  strangers  does 
not  make  a  coUateral-inherltance  tax  unconsli- 
totlooal.  Id. 

12.  Exempting  everv  estate  under  |250  in 
▼alue,  but  not  exempting  that  sum  in  larger 
estates,  from  a  snccoslon  tax,  does  not  make 
the  taxuoconatltutiooal.  Id. 

KOTES  ABD  BBtEFft, 

Taxes;  oonsUtutionality  of  exemptton.  66 
Uniformity  of;  on  occupatloDS.  818 
TTnlformlty  of;  different  rules  for  Rally 
mud  personslty;  power  of  oomt  as  to.  4BO 

TOLEORAPHS.  See  AonOH  OB  Suit,  7; 
Dahaobs,  0. 

TELEPHONES.   See  EuraBZTT  Domaer.S. 

TENDER. 

KoTBSAin)  Briefs. 
Of  purchase  money  by  partner.  B6 

TOLLS.  See  also  Bictcls^  Notbb  and 

BRZHFS;  COHBTITUTnUTAL  LaW,  9;  TUBN- 
nn  COHFAHIBS. 

A  turnpike  company  authorized  to  collect 

^ua  A. 


from  sulkies  a  toll  of  0  cente  for  erery  5 
miles  may  impose  a  toll  of  1  cent  per  mile 
upon  bicycles,  which  under  the  Pennsylvania 
statute  are  entitled  to  the  same  rates  and  sab- 
lect  to  the  same  restrictions  as  prescribed  bf 
law  in  the  ease  of  peraons  nnng  eanlBget 
drawn  by  horses.  t.  Anmmea  4  B. 

Tvrnp.  jW  (Pa.)  468 

TOWNS.  See  AOTioir  ob  Suit,  L 

TRADEMARK. 

1.  The  right  to  protection  of  a  trademai^ 
under  Mass.  Pub.  Stat.  chap.  76, 1 1,  does  not 
change  the  rule  that  the  name  of  a  patented 
article  becomes  open  to  general  use  on  the  ex* 
piration  of  the  patent.  Lovtr  damping  Ot. 
V.  FeUouit  (Mass.)  448 

9.  The  exclusive  right  to  the  nae  of  ■  name 
given  tgr  a  patentee  merdy  to  describe  bis 
patented  article  ceases  with  the  expiraiioo  of 
the  patent, — at  least  if  Uiere  is  no  special  and 
distinguishing  use  which  shows  that  the  word 
was  not  naed  meiely  aa  tha  name  ot  the  ttaln^ 

8.  The  manufactare  of  articles  rimllar  in 
construction  and  general  appearance  to  thoss 
made  by  another  wfalch  were  formerly  covered 
by  a  patent,  and  the  use  of  the  same  name 
which  had  been  jriven  to  the  patented  articles^ 
does  not  necessarily  make  a  oasa  of  deoepiioa 
or  unfair  oompetitfon.  M. 

NOTXB  AKD  BbIBK 

Trademark;  llahitlty  of  offloera  a  ootp^ 
ration  for  its  Infringement.  486 

TRADE  UNIONS.  See  Oombpibaot,  8L 

TRESPASS. 

A  spur  track  built  under  parol  agreement  by 
a  railroad  company  over  landof  indlTidoalial 

the  joint  expense  and  for  the  joint  bmefit  of 
all  the  parties  gives  the  railrosd  company  sui^ 
possession  of  the  land  covered  that  an  actioa 
of  trespass  will  not  lie  against  It  in  favor  of  a 
land  owner  who  has  revoked  Us  permission. 
BeaneU  t,  Grand  B^i^  A  L  B.  <h.  (Mkh.) 

618 

NoTBS  ABD  Briefs. 

Trespass;  liability  of  offlcera  of  a  corpora- 
tion for  its  trespasses.  489 

Possession  of  licensee  to  defeat  troqMss  after 
revocation  of  llcenae.  619 

TRIAL.   See  also  Quo  Wabbabto,  9,  8. 

1.  The  constitutionBl  right  of  trial  by  jury 
is  denied  by  a  statute  attempting  to  authorize 
a  ooart  without  a  Jury  to  declare  a  turnpike 
road  abandoned  and  Its  franchise  forfeited  be- 
cause the  road  has  been  oat  of  repair  for  six 
months.  SaU  OreA  VaUof  Ikmm.  0>.  v. 
Parkt  (Ohio)  769 

8.  Requiring  a  defendant  In  a  criminal  cass 
to  stand  up  or  sit  down  in  the  presence  of  ttis 
jury  at  any  partictUar  time  is  within  the  dis- 
crptioD  of  the  trial  judge,  involving  no  coostl- 
tuliooal  tigtiU   People  v.  Gardner  (N.  Y.)  600 

8.  It  is  prefer  to  mark  as  aa  exhlUt  a  writ 
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tee  whl^  Is  competent  evldeDce  wbeo  it  can 
•only  be  used  for  Its  legitimate  purposa.  Ow- 
^     Bmdley  (Conif.)  14S 

%iiMtl<nia  for  Jniy. 

4.  Tbajttttification,  00  the  groQDd  that  danc- 
ing la  ininonl,  of  the  publlsbed  opioloD  that 
an  academj  where  daociog  U  practiced  Is  barm- 
fnl  to  moral  and  religious  interesta,  la  a  qoea- 
tion  for  the  jurr  ander  the  coostltutjoDal  pro- 
vision makiog  them  judges  of  the  law  as  well  as 
-of  the  facts  Id  such  cases.  Jamu  Militanf 
Academy  7.  QaUer  (Mo.)  667 

6.  The  iDtentioD  of  tb«  parties  to  a  purchase 
of  grain  for  future  delivery,  in  respect  to  the 
■delivery,  where  there  is  a  claim  ^at  the  Intent 
was  to  make  an  option  contract  to  be  settled 
by  payment  of  differeaces,  la  a  question  for 
determination  by  the  jury  on  consideration 
of  the  eridence.   Pope  t.  HaTUee  (DL)  668 

6.  The  question  of  the  negligence  of  a  |>er- 
oon  who  drore  across  a  side  track  before  dia- 
oovering  an  approaching  engine,  which  was 
"Wholly  or  partly  concealed,  and  was  then  taken 
vpoo  the  track  while  trying  to  turn  her  horse, 
which  was  frlgfateoed  hf  the  enjlne,-^is  for 
4be  jury.  Qu^,  0.  4  Cb,r,  Shieder 
<Tex.)  fiSS 

7.  Want  of  ordinary  care  of  an  employ^  In 
«  hotel  In  going  out  on  a  metallic  roof  In  a  dark 
night,  with  his  employer,  to  secure  signs  which 
aeemed  to  be  endangerpd  during  a  heavy  rain, 
and  ooming  in  contact  with  electric-light  wires 
which  he  knew  were  at>ove  the  roof,  but  which 
he  may  not  have  known  to  be  dangerous,  is  a 
oueation  for  the  Jury.  Oiraudi  t.  Eketric 
Imprott.  Go.  (Cal.)  698 

Instrnotlons. 

8.  The  jury  may  be  instructed  that  In  con- 
sidering the  weight  and  effect  to  be  gtven  to 
the  evidence  of  an  accused  person  the  situation 
may  be  considered,  and  the  coosequencea  of 
the  result  to  the  witness,  with  the  inducements 
and  temptations  that  ara  involved.  State  t. 
BartUy  (Ner.)  88 

9.  Instructions  that  the  Interest  of  witnesses 
for  an  accused  person,  growing  out  of  their 
relationship  with  him,  or  otherwiae,  may  be 
considered  In  passing  upon  the  testimony,  Is 
^ot  erroneous,  where  the  question  of  the  credi- 
bility of  the  witnesses  in  general  was  fairly 
presented  to  the  Jury.  PeopU  y.  De  Franet 
(Mich.)  189 

10.  An  Instruction  that  certain  facts  enu- 
merated will  not  constitute  a  defense  for  homi- 
cide is  not  misleading  because  the  facts  enu- 
m»ated  are  not  all  that  were  relied  on  by  the 
defense.   8taU  ▼.  HaiiUy  (Nev.)  88 

11.  An  instruction  that  certain  concurring 
facts  constitute  negligence,  which  assumes 
nothing  as  facts,  but  presents  a  hypothetical 
case  raised  by  the  evidence,  and  applies  the 
law  thereto,  is  not  an  Invasion  of  tbe  province 
of  the  jurv.  Bambergir  v.  OituM^  Streat  R. 
Co.  (Tenn.)  4S6 

IS.  An  Instruction  that  It  was  the  duty  of  a 
person  to  do  certain  things,  which  Is  equiva- 
lent to  declaring  as  a  matter  of  law  that  fail- 
ure to  do  so  would  have  been  a^ligence,  is 
oonectly  reftued.  Qulf,  0.  d  8,  F.  B.  Co.  v. 
Oiadff-CTex.)  688 


18.  Instmodons  as  to  the  negligence  of  a 
motonnan  In  falling  to  atop  hla  car  promptly 
enough  to  avoid  an  accident  are  not  erroneous 
because  of  an  assumption  that  It  was  his  duty 
to  endeavor  to  stop,  wben  there  are  no  facts  in 
the  case  showing  that  an  increase  of  speed 
might  have  been  a  proper  means  to  avoid  the 
accident.  Bamberger  v.  Oiti*nuf  Stntt  B.  Co. 
(Tenn.)  488 
Verdict. 

14.  A  general  verdict  for  pl^ntlff  in  aa  ae* 
tloa  for  negligent  In  juries^  under  a  complaint 
bssed  on  the  theory  that  a  brakeman  was  em> 

ployed  by  defendant,  is  overthrown  by  special 
answers  to  interrogatories  to  tbe  effect  that 
plaintiff  was  not  la  defendant's  employ,  but  in 
the  employ  of  another  railroad  company  which 
owned,  controlled,  and  operated  the  train 
which  injured  him.  BaUimon  AO.  S  0.  B. 
Go,  T.  Paul  (Ind.)  S16 

NOTB  AMD  BniBFa 

Constitutional  right  to  jury;  In  case  of  for- 
feiture of  franchise.  769 
Questions  as  to  negligence.  486 
Direction  of  verdict  for  negligenoa  688 

TROVER. 

KOTEB  AVD  BRUFI. 

LlabUity  of  oflloen  of  a  corporation  for  con- 
version  by  it.  4SS 

TRUSTS.  See  also  Astersb  Posbbssioit, 
2;  Afpha.i<  and  Ebbor,  3;  ORARrrXEa, 

8,  4;  EXBCCTOBB  AND  ADJOHIBTRATOBB, 

4-6;  Hdbband  aud  Witb,  3. 

That  a  member  of  a  partnership  concern, 
who  Is  also  a  trastee  for  a  third  person,  com- 
mits a  breach  of  trust  by  loaning  the  trust 
fund  to  the  partnership.  In  which  the  copart- 
ners partlctpale,  will  not  create  a  lien  for  the 
amooDt  In  favor  of  tbe  eutvi  ous  tmtt,  either 
on  the  firm  assets  or  on  real  estate  of  the 
partnership  which  stands  in  the  individual 
name  of  the  trustee.  Gotdthwtitt  t.  Janneg 
(Ala.)  161 

TURNPIKES.  Bee  also  Oohbtitutiohal 
La,v,  9;  Toixb;  Tbul,  1. 
A  turnpike  company  anthorised  to  collect 
tolls  from  any  of  designated  carriages  "or 

other  carriage  of  burthen  or  pleasure,  baaed 
upon  the  number  of  horses  and  wheels,  may 
collect  tolls  from  bicycles,  although  the  amount 
of  toll  to  be  charged  cannot  be  computed  by 
the  method  designated  for  other  vehicles. 
Otiger  v.  ArUmim  dB.  Tump.  Bead  (Pa.) 

468 

VACCINATION.    See  Health,  1,  S, 

NOTRB  AHD  BrIEVS. 

VENUE.  Bee  Courts;  Notes  aud  Kubii. 
VIEW.  Bee  Appbaz.  jjn>  Esbob.  8. 
VOTERS  AND  ELECTIONS.  Bee  also 

MuniOIFAL  CORFORATIOHB,  8. 

1.  By  the  use  Of  the  word  "delegate,"  In 
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Mfam.  GCD.  tm  1888,  chip.  4,  fifj  81.  88.  84, 
tba  legislature  did  not  InteDd  to  prohiMt  po- 
litical partieg  from  holding  mau  cODventionfl 
for  the  Domiaatlon  of  caDaldatea  for  office,  or 
Imend  to  require  the  members  of  sncb  con- 
vpntiODs  to  be  elected  as  delegates  to  such 
conventioot  at  primarlee  or  caucoaea.  Man- 
tton  7.  Melntoih  (MIdd.)  605 

2.  The  failure  of  a  certificate  of  ooniinatioa 
to  specify,  ai  required  by  atatute,  the  business 
nJJresB  of  the  candidate  and  the  diairinan  and 
secretary  of  th«  committee  who  make  the  cer- 
tificate, ta  sot  material  where  It  states  the 
samM,  address,  and  business  of  each,  and  the 
business  address  of  each  is  in  fact  the  same  as 
the  address  given  for  him  in  the  certificate. 
BtaekpoU  t.  SaOakan  (HoQt.)  S02 

8.  All  the  provisions  of  the  Anatrallaa  bal- 
lot law  axe  not  mandatory  to  tlie  extent  of  in- 
Talkiatlog  an  election  if  some  detail  as  to  the 
nominating  oertifieate  li  omitted,  although  they 
may  be  mandatoiy  In  •  diceet  proceeding  to 
enrorce  them.  Id. 

4.  An  election  in  which  the  voters  have  fully, 
fairly,  and  honestly  expressed  tbeir  will,  is  not 
invalid  under  the  Montana  Australian  Ballot 
Lhw  of  March  18,  1S89,  because  the  certificate 
of  nomination  of  the  successful  candidate,  who 
was  adected  to  fill  a  vacancy,  did  not  show  that 
fact  or  the  fact  that  the  committee  nominating 
him  bad  power  to  fill  the  vacancy,  or  becauae 
no  declination  of  the  person  previously  noml- 
nsted  was  filed,  where  the  officer  with  whom 
the  certiScaLes  were  filed  had  never  been  noti- 
fied of  any  previous  Domination,  and  the  com- 
mittee in  fact  had  full  power  to  fill  the  v8caD(7. 

Id. 

6.  The  provision  of  Kan.  Sesa.  Laws  1898, 
chBp.78,  g  2S,  thai  a  ballot  shall  not  be  counted 
if  the  voter  fails  to  mark  it  as  required  by  stat- 
ute. Is  mandatory,  and  prevents  the  counting 
of  a  ballet  not  marked  with  a  cross  upon  the 
designated  square  or  space.  Taylor  v.  Bteaklep 
(Ean.)  088 

€.  The  legislature,  within  the  terms  of  the 
constitution,  may  adopt  such  reasonable  regu- 
lations and  restrictions  for  th«  exercise  of  the 
elective  franchise  as  may  be  deemed  oecessaiy 
to  prevmt  Intimidation,  fraud,  bribery,  or 
oifaer  corrupt  practices,  provided  that  the  vo^ 
log  be  by  ballot  and  that  the  person  casting  the 
vote  do  BO  in  absolute  tecrecy.  Id, 

NfflES  AJKD  BBnn. 

Legislative  power  to  regulate  electloni;  mark- 
ing ballota.  680 
Uandatoty  provlaions  of  ballot  law.  604 

WAOES.  See  CoKmrnmoNAi.  Lav,  10; 

HASTBB  ASD  SkBTAHT,  1,  NOTBB  AND 
BrI£PB. 

WARRANTY.   See  BvmBNCi.  81. 

WATERS.  See  also  Action  on  Suit,  8- 
10;  Appeal  ahd  Bbeob,  12;  Bodnd- 
ARtEB;  Daha;  JB^bhbstb;  Ehinbnt  Do- 
MAIN,  8;  Etidbhob,  15;  IcB,  1 ;  Ludbc- 
nofl,  4. 

1.  The  test  of  the  navigability  of  a  stream  b 
Its  navigaUe  capacity,  and  not  that  ita  iur- 
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roondinfi— meh  as  the  busloesa  done  upon  It,, 
Its  connection  with  other  atreama,  or  the  placo 
where  It  flows— be  such  that  U  may  be  naefnl 
for  the  purpose  of  commerce.  AytMrri  v. 
Farmer/ Min.  a».(S.  C)  48 

2.  A  grant  by  the  state  of  land  in  the  iwial 
way,  through  the  land  office,  which  ooveia 
land  under  navigable  water,  will  not  estop  the 
slate  or  Its  subsequent  grantee  from  setting  up 
title  to  such  land.  id 

8.  Lands  Included  in  a  Spanish  grant  and 
owned  bv  private  pwaonB  are  not  affected  by 
the  Florida  grant  of  submerged  lands,  made  by 
the  act  of  1866.   AaiUtu  r.  Shaw  (Fla.)  881 

A  Land  bdov  hf^-watct  m«zk  doea  not 
necessarily  paiB  to  the  grantee  of  the  a]dand  as 
an  incident  and  apparteoanoe  of  tiie  Utter.  Ji. 

NOTBS  AND  BbIBPS. 

Watera;  navigability;  disposal  of  land  un- 
der water.     .  46. 801 

WILLS.  See  also  CoBmor  or  LAira,  6r 
ErmEKOB.  38;  EzBODTOBSABDAinuaii- 

tbatobs,  3. 

1.  A  will  made  by  a  married  woman  is  not 

revoked  by  her  subsequent  marriage  after  be- 
coming a  widow,  under  Cal.  Civ.  C^e.  g  1300, 
making  subsequent  marriage  operate  to  revote 
"a  will  executed  by  an  unmarried  woman." 
£te  Oomaui'a  Estate  (Cal.)  414 

8.  The  adoption  of  a  atranger  la  blood  Is  not 
equivalent  to  having  issue  of  a  marriage  within 
the  meaning  Cal.  Gtr.  Code,  g  1386,  respect- 
ing the  effect  of  lasoe  to  make  a  revocation  of 
awni.  U, 

8.  The  1^1  construction  of  a  will  is  aooord- 
ingtothe  common  understanding  of  the  lan- 
guage, uoless  a  different  meaning  Is  proved. 
mgerly  v.  Barker  (N.  H.)  838 

4.  In  the  construction  of  a  will  the  Impon- 
ant  question  always  Is  to  ascertain  the  inten- 
tion of  the  testator.  Wkttwaib  t.  Boimam 
(111.)  148 

5.  A  testator  wll!  be  presumed  to  have  In- 
tended to  dispose  of  his  wholeestate  unless tbe 
presumption  is  rebutted  1^  the  proTiskma  of 
the  will  or  evidence  to  the  oonlra^.  iA 

6.  In  a  will  by  which  a  testator  owning  188 
acres  of  land  evidently  Intended  to  devtsa  the 
whole.  In  terms  giving  parcels  amounUog  al- 
together to  180  acres,  a  deviae  of  parcels  de- 
scribed as  certain  quarters  of  designated  qoa^ 
ter-sections  which  the  testattv  does  not  own 
except  as  to  a  portion  of  one  of  aoch  quarters 
devised  by  aootbOT  cLaun  to  the  devisee  (rf 
such  quarter. — will  be  oOBStmed  to  cover  two 
quarters  of  quarter-sections  owned  by  the 
testator  lying  adjacent  to  those  described 
Hnd  which  will  otherwise  be  nndispoaed  of, 
where,  by  eliminating  the  numbers  of  tba 
quarter  section  and  the  quarters  thereof,  suf- 
ficient is'  left  in  the  devise  to  designate  aucb 
parcels  with  the  aid  of  extrinsic  evioaice.  Id. 

1.  In  construing  wlUs  the  prlodi^eof  lineal 
representation  Is  accepted  as  an  implied  basb 
of  distribution,  except  so  far  as  a  purpose  to 
set  it  aside  Is  clearly  expressed.  tBdoarlv  v. 
Barker  (N.  H.)  888 

&  A  Win  giving  to  the  dilldnn  of  ta» 
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^tor'i  son  and  daughter  hia  wbol«  estate 
irhen  the  rouogest  amves  at  a  certain  age  en- 
-titlee  the  aescendante  of  any  children  who  are 
Hhen  deceased  to  take  their  parent's  share,  id. 

9.  Specific  portioaa  of  a  legacy  to  a  town  or 
•school  district,  being  given  for  designated 
purposes,  may  be  severally  accepted  or  re- 
jected.   WOtter  V.  Wiggin  (R.  L)  610 

10.  Real  property  acquired  hy  a  testator 
«fter  the  date  of  his  wiU,  IncludiDg  thatac- 
■quiied  by  foreclosure  of  mortgages  which  he 
held  before  aoeb  date,  does  not  pass  by  bia 
will  In  which  there  are  no  expreia  temu  re- 
ferring to  after  acquired  property.  Id. 

"WITNESSES.  See  also  ComcmmoHAL 
Law,  6,  6;  Contempt,  1;  OsDasAL 
Lav.  1. 

1.  To  attack  the  credibility  of  a  witness  who 
tias  testified  that  he  gave  at  a  certain  date  a 
note  to  a  person  whose  wbereabonis  on  that 
'day  are  in  questiim,  and  paid  the  not*  on  a  cei- 


lain  day  aereral  mcmtbs  after,  testimony  is  ad< 
mtolble  that  on  the  latter  date  such  person 
was  at  another  distant  place.  Fiople  t.  D$ 
France  (Mich.)  IM 

3.  One  with  whom  a  person  la  allied  to 
have  been  unlawfully  intermarried  whifo  haT- 
Ing  a  liviDg  wife  Is  competent  to  testify  to  the 
fact  of  the  marriage  which  Is  alleged  to  be  un- 
lawful.  Com.  T.  mjfdm  (Mass.)  818 

Morma  ard  Bsnn. 
Swearing  before  grand  foxy,  aeeGBAUD  Jubt. 
Wltnessea;  lodonnnent  of  names  on  Infor* 


matloD;  examination  of. 


140 


WOKEH, 

NOTBB  AlTD  BBIEFa. 

As  grand  jurors.  901 
WRIT.  Sm  In-Aimib  Moob  aho  Bsnm, 
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OASES  15?"  28  L.  R  A. 


28  L.  R.  A.  33,  STATE  v.  HARTLEY,  22  Nev.  342,  40  Pac  872. 
ir«mb«r  mt  Kimnd  Jaron. 

Cited  in  footnotea  to  State  v.  Vincent,  52  L.  R.  A.  83.  which  holda  indictment 
found  leas  than  twenty-three  grand  jurors  demurrable;  State  t.  Caldwell,  41 
L.  R.  A.  718,  which  holds  changes  in  number  of  grand  jurors  and  in  number  nec- 
essary to  agree  on  verdict  by  petit  jury  not  ex  po$t  facto  law. 

FKllnre  to  exIiKVBt  pcrcmptarr  ek«ll«BVM. 

Cited  in  People  v.  Durrant,  116  Cal.  107,  48  Pae.  75,  holding  onrruling  of 
challenge  for  cause  unavailable  if  peremptory  challenges  not  all  exhausted  when 

jury  completed. 

view  of  prvmlMca. 

Cited  in  State  Mortmsen,  26  Utoh,  346,  73  Pac.  S62,  hoiaing  that  ordering 
view  of  premises  ia  not  taking  testimony,  but  is  to  enable  jurors  to  more  accu- 
rately understand  evidence;  People  v.  Mathews,  139  Cal.  629,  73  Pae.  416,  hold- 
ing that  defendant,  upon  whose  motion  view  of  premises  is  ordered,  who  volun- 
tarily absents  himself,  cannot  complain  after  verdict  of  his  absence,  as  ground 
for  new  trial. 

28  L.  R.  A.  42,  HEYWARD  v.  FARMERS'  MIN.  CO.  42  8.  C.  138,  46  Am.  St,  . 

Rep.  702,  19  S.  E.  963,  20  S.  E.  64. 
TSmmmammTT  vavtica  to  action. 

C^ted  in  Columbia  Water  Power  Co.  v.  Columbia  Electric  Street  R.  Light  A  P. 
Co.  43  S.  C.  165,  20  S.  E.  1002,  holding  state  not  indispensable  party  to  action 
in  tort  for  unlawful  use  of  plaintiff's  land,  which  defendant  claims  right  to  use 
under  contract  with  state. 

Mode  of  trylB*  la>a«a. 

Cited  in  Alston  v.  Limehouse,  61  S.  C.  S,  39  S.  E.  192,  holding  that  laane  of 

title  in  aption  to  enjoin  trespass  on  land,  plaintiff's  title  to  which  defendant  de- 
nies, should  be  tried  by  juiy  without  framing  issues. 

Wkat  la  Bcaled  laatrnmeat. 

Cited  in  Cook  v.  Cooper,  59  S.  G.  663,  38  8.  E.  218,  holding  deed  with  word 
"seal"  written  below  signature,  without  scroll  or  other  symbol,  sealed  instrument. 

Sbortenlns  limitation  period. 
Cited  in  footnote  to  Osborne  v.  Lindstrom,  46  L.  R.  A.  716,  which  holds 
L.  R.  A.  Au.— Vol  III.— 66. 
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invalid,  statute  Bhortening  period  of  limitation  vithont  leaving  reasoiuble  tinw 
to  sue. 

What  vrateni  are  navflsable. 

Cited  in  New  England  Trout  &  Salmon  Club  v.  Mather,  68  Vt.  347,  33  L.  R. 
A.  572,  35  Atl.  323,  holding  "beatable  waters"  confined  to  those  which  are  of 
common  passage  as  highways  for  business  or  pleasure. 

Cited  in  note  (42  L.  R.  A.  320,  321)  on  what  waters  ore  navigable. 

Disapproved  in  Chiaolm  t.  Caines,  67  Fed.  294,  holding  test  of  navigabtlitv' 
means,  or  capability  of  becoming  means  open  to  public  of  passing  between  two 
places  where  they  have  right  to  be. 
Stete'*  po^er  to  arrant  land. 

Cited  in  Nathans  v.  Steinmeyer,  57  S.  C.  390,  35  8.  E.  733,  stating  that  parties 
admitted  that  state  could  grant  marsh  lands. 

Estoppel  of  atate. 

Cited  in  Carolina  Nat.  Bank  v.  State,  60  S.  C.  476,  85  Am.  St.  Rep.  865,  38 
S.  E.  629,  holding  state  not  estopped  to  deny  power  of  superintendent  of  peni- 
t^tiary  to  indorse  note,  proceeds  of  which  were  placed  to  credit  of  state. 


28  L.  R.  A.  63,  DIEBOLD  SAFE  k  LOCK  CO.  v.  HUSTON,  55  Kan.  104.  39  Fae. 


Approved  in  Gett  v.  Binkert,  55  Kan.  620,  40  Pac,  925,  holding  evidence  of 
parol  contemporajieouB  agreement  that  note  payable  one  day  after  date  should 
be  due  only  after  sale  of  certain  lots  inadmissible;  Thisler  v.  Mackey,  65  Kan. 
466,  70  Pac.  S34,  holding  oral  evidence  of  contemporaneous  agreement  to  sur- 
render note  without  payment,  on  resciasicHi  of  contract,  inadmiMibIc;  Com- 
mereial  Union  Assur.  Co.  t.  Norwood,  57  Kan.  615,  47  Pac.  520,  holding  parol 
evidence  of  prior  oral  agreement  for  greater  amount  of  concurrent  insurance  than 
that  stated  in  policy  inadmissible;  Ehrsam  v.  Brown,  64  Kan.  470,  67  Pac.  S67, 
holding  parol  evidence  inadmissible  to  show  warranty  of  personal  property  sold 
by  written  contract. 

28  L.  R.  A.  57,  EMERY  t.  BURBANK,  163  Mass.  326,  47  Am.  St  Rep.  456,  30 

N.  E.  1026. 
Couflfct  ot  laws. 

Approved  in  Heaton  v,  Eldridge,  56  Ohio  St.  99,  36  L.  R,  A,  820,  60  Am.  Sc. 
Rep.  737,  46  N.  E.  638,  holding  law  of  forum,  that  no  action  shall  be  brought  on 
unwritten  contract  not  to  be  performed  within  year,  applicable;  Western  SiuAft- 
cbusetts  Mut.  F.  Ins.  Co.  v.  Hilton,  42  Aipp.  Div.  60,  58  N.  Y.  Supp.  996,  hoWiiii 
validity  of  fire  insurance  contract  determined  by  law  of  place  of  performance; 
Seely  v.  Manhattan  L.  Ins.  Co.  72  N.  H.  56,  55  Atl.  425,  holding  affidavit  not 
admissible  to  show  due  mailing  of  notice,  when  not  admissible  according  to 
laws  of  evidence  of  state  where  action  brought. 

Distinguished  in  Johnson  v.  Mutual  L.  Ins.  Co.  180  Mass.  408,  63  L.  B.  A 
843,  62  N.  E.  733,  holding  rec|uireraent  of  Massachusetts  statute  that  application 
must  be  attaclied  tc  policy,  to  form  part  thereof,  inapplicable  to  policy  of  Ni^^t' 
York  corporation  to  one  living  in  New  Hampshire,  but  domiciled  in  Massaclia- 
setta;  Finney  v.  Guy,  106  Wis.  277,  49  L.  R.  A.  495,  82  N,  W.  595,  refusing  to 
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follow  conatnietion  of  statute  of  other  state  creating  stockholders*  liability,  by 
courts  of  tfaat  state,  if  unjust  to  own  citizens. 

Cited  in  note  (64  L.  R.  A.  120)  on  conflict  of  laws  aa  to  statute  of  frauds. 

28  L.  B.  A.  69,  STATE  t.  HALL,  114  N.  C.  900,  41  Am.  St.  Rep.  822,  19  S.  E. 
602. 

Crimea  eommlttcd  In  two  iarladictlons. 

Cited  in  State  v.  Buchanan,  130  N.  C.  662,  41  S.  E.  107,  denying  jurisdictiou 
over  theft  of  property  stolen  in  other  state  and  brought  into  state;  State  v.  Cald- 
well, 115  N.  C.  80O,  20  S.  E.  523,  upholding  act  giving  jurisdiction  in  county  where 
death  takes  place,  of  one  mortally  injured  outside  of  state;  State  v.  Psttitrson, 
134  N.  C.  617,  47  S.  E.  808,  upholding  trial  in  county  of  actual  delivery  of  li- 
quor, unlawfully  sold. 

Cited  in  footnotes  to  Coleman  r.  State,  64  L.  R.  A.  807,  which  holds  com- 
mencement in  either  county  of  prosecution  for  death  in  one  county  from  fatal 
blow  struck  in  another,  bar  to  subs^uent  prosecution  in  the  other  county; 
Graham  v.  People,  47  L.  R.  A.  731,  which  requires  institution  of  prosecution 
for  obtaining  money  by  confidence  game  in  county  where  offense  consummated. 

Cited  in  note  (28  L.  R.  A.  59)  on  locality  of  crime  committed  by  shooting  or 
striking  across  state  boundary. 

—  Extradition. 

Cited  in  Re  Sultan,  115  N.  C.  60,  28  L.  R.  A.  296,  44  Am.  St.  Rep.  4S3,  30  S. 
E.  375,  holding  resident  of  cme  state  who,  while  in  another,  procures  by  false 
representations  shipment  of  goods  to  his  residence,  whither  he  returns,  extradit- 
able as  fugitive  from  justice;  State  v.  Hail,  115  N.  C.  820,  28  L.  R.  A.  291,  44 
Am.  St.  Rep.  601,  20  S.  E.  729,  holding  that  constructive  presence  of  murderer  in 
state  where  victim  struck  by  bullet  fired  across  state  boundary  does  not  niake 
him  extraditable  to  tliat  state  as  fugitive  from  justice. 

Time  when  crime  committed. 

Cited  in  note  (34  L^  R.  A.  851,  862)  on  time  when  homicide  is  deemed  to  be 
committed, 

28  L.  R.  A.  65,  PEOPLE'S  LOAN  &  HOMESTEAD  AS50.  t.  KEITH,  153  111. 

609,  39  N.  E.  1072. 
BxemptiOH  of  corpontloii  from  taxation* 

Followed  without  special  discussion  in  Ex  parte  People's  Loan  &  Homestead 
Asao.  163  III.  656,  39  N.  E.  1077. 

Approved  in  Re  St.  Louis  Loan  ft  Invest.  Co.  194  111.  613,  62  N.  E.  SIO,  hold- 
ing void,  statute  exempting  from  taxation  loan  association  stock  while  loaned  and 
pledged  as  security  to  association ;  Atlanta  Nat.  Bldg.  &  L.  Asso.  v,  Stewart,  100 
Ga.  102,  35  S.  E.  73,  holding  void,  act  providing  that  tax  shall  be  levied  on  shares 
of  members  of  loan  association,  which  shall  be  in  lieu  of  all  other  taxes  against 
itj  State  ex  rel.  Cornell  v.  Poynter,  59  Neb.  431,  81  N.  W.  431,  holding  void, 
Act  exempting  property  of  insurance  companies  from  taxation,  or  releasing  or 
(ioomiuting  taxes  oi  such  companies;  Raymcmd  t.  Hartford  F.  Ins.  Co.  106  IlL 
343,  63  X.  E.  745,  holding  void,  act  levying  2  per  cent  tax  on  gross  amount  re- 
ceived by  foreign  insurance  companies,  as  exemption  from  local  tax,  except  aa 
to  land;  Re  Wilmerton,  206  III.  18,  68  N.  E.  1050,  denying  right  of  board  of 
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review  to  assess  stock  for  years  during  which  aBsessmeat  had  been  omitted 
under  proviftion  of  void  statute. 

Cited  in  note  (60  R.  A.  340,  852,  365)  on  Kmstitutional  equality  in  United 
States  in  relation  to  corporate  taxatitm. 

Diftinguished  in  Deniston  v.  Terry,  141  Ind.  681,  41  IT.  E.  143,  holding  paid- 
up  stock  of  loon  association  taxable  against  holder. 

Doable  taxation. 

Cited  in  Adams  v.  Kuykendall,  8S  Miss.  585,  36  So.  830,  upholding  assessment 
of  vendor's  lien  notes  representing  purdiase  price  of  real  ratate  subject  to  taxa- 
tion; Albany  Mut.  Bldg.  Asso.  v.  Laramie,  10  Wyo.  74,  65  Pae.  1011,  holding 

mortgages  of  building  and  loan  association,  taxable  assets. 

Limited  in  Illinois  Nat.  Bank  v.  Kinsella,  201  III.  45,  66  K.  £.  338,  upholding 
assessment  of  tangible  property  of  banking  institution  to  bank,  and  shares  of 
stock  to  shareholders. 

Wkmt  eon«tItvt«a  loan  br  loaa  KwocMtloB* 

Cited  in  Borrowers'  &  I.  Bldg.  Asso.  v.  Eklund,  190  El.  262,  52  L.  R. 
A.  G39,  60  X.  £.  621,  holding  transaction  by  which  note  and  mortgage  given  to 
loeji  association  by  member,  loan,  not  sale  of  stock  to  association. 

28  L.  R.  A.  70,  LAKINGS  v.  PHEJJIX  INS.  CO.  94  Iowa,  476,  62  N.  W.  783. 
Location  of  property  aa  aflectlnv  lnsaranc«  tliereoB. 

Approved  in  L'Anse  v.  Fire  Asso.  119  Mich.  430,  43  L.  R.  A.  840,  footnote 
p.  838,  75  Am.  St.  Rep.  410,  78  N.  W.  465,  holding  that  insurance  on  fire  en- 
gine, etc.,  while  in  enginehouse,  does  not  cover  property  while  being  used  in 
extinguiiihing  6re. 

Cited  in  footnotes  to  British  America  Assur.  Co.  t.  Miller,  39  L.  R.  A.  545, 
which  holds  that  insurance  on  personal  property  while  contained  in  certain 
building  does  not  cover  property  while  in  other -place,  where  family  temporarily 
staying  in  accordance  with  known  habit;  Ohio  Farmer's  Ins.  Co.  t.  Bui;get,  55 

L.  R.  A.  825,  which  authorizes  recovery  for  insured  chattels  destroyed  at  place 
to  which  removed  with  insurer's  consent,  notwithstanding  previous  removal 
without  consent. 

28  L.  R.  A.  72,  MENTZER  t.  WESTERN  U.  TELEG.  CO.  9S  Iowa,  762,  67  Am. 

St  Rep.  294,  62  N.  W.  1. 
Meaanre  of  damacca. 

Approved  in  Hendershot  v.  Weatern  U.  Teleg.  Co.  106  Iowa,  538,-68  Am.  St. 
Rep.  313,  76  N.  W.  828,  holding  tel^am  announcing  "Bravo  is  sick,"  and  di- 
recting sender  to  bring  veterinary  surgeon  at  once,  sufficient  notice  of  damages 
that  might  result  from  delay;  McPeek  v.  Western  U.  Teleg.  Co.  107  Iowa,  362,  43 
L.  R.  A.  218,  78  X.  W.  63,  holding  loss  of  reward  offered  for  capture  may  be  in- 
cluded in  damages,  for  delay  in  delivering  telegram  advising  sendee  of  fugi- 
tive's whereabouts;  Free  v.  Western  U.  Teleg.  Co.  122  Fed.  312,  holding  right 
of  plaintiff  to  prevent  removal  from  state  court  to  Federal  court  not  controllable 
by  fact  that  different  rule  of  damages  prevails  in  latter  court. 

^  Frlffht  or  mental  aavnlsli* 

Approved  in  Watson  v.  Dilts,  116  Iowa,  263,  67  L.  R.  A.  561,  93  Am.  St 
Rep.  239,  69  N.  W.  1068,  sustaining  ri^^t  to  recover  for  nervous  prostration  of 
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woman,  due  to  fright  caua«d  by  one  stealthily  entering  her  home  at  night;  Cowan 
V.  Western  U.  Teleg.  Co.  122  Iowa,  381,  64  L.  R.  A.  548,  footnote  p.  54G,  101 
Ani.  St.  Rep.  268,  98  N.  W.  281,  holding  that  mental  anguish  and  sulTering  will 
suHtain  action  for  breach  of  contract  to  promptly  deliver  tel^ram;  Hurlburt  v. 
Western  U.  Teleg.  Co.  123  Iowa,  297.  98  X.  W.  704,  holding  that  mental  an- 
guish alone  will  austain  recovery  for  failure  to  promptly  deliver  telegram  result- 
ing  in  preventing!  recipient's  attendance  at  funeral;  Mack  v.  South  Bound  R.  Co. 
62  S.  C.  337,  40  L.  R.  A.  085,  68  Am.  St.  Rep.  913,  29  S.  E.  905,  authorizing 
recovery  for  injuries  occasioned  by  fright  caused  by  negligence  of  railroad,  though 
no  physical  injuTy  sustained  except  that  caused  by  fright;  Cashion  v.  Western 
V.  Teleg.  Co.  123  N.  C.  273,  31  S.  E.  493,  and  Western  U.  Teleg.  Co,  v.  Van 
Cleave.  107  Ky.  468,  92  Am.  St.  Rep.  306,  54  S.  W.  827,  sustaining  right  to  re- 
cover for  mental  anguish  from  delay  in  delivering  telegram;  Hickey  v.  Welch, 
91  Mo.  App.  11,  authorizing  recovery  for  mental  anguish  resulting  from  forcible 
trespass  on  one's  premises,  though  no  physical  injury  sustained;  Graham  v. 
Western  U.  Teleg.  Co.  109  La.  1075,  34  So.  91  sustaining  recovery  for  mental 
pain  alone,  in  action  for  failure  to  promptly  deliver  telegram;  Western  U.  Teleg. 
Co.  V.  Ferguson,  157  Ind.  79,  54  L.  R.  A.  Sol,  60  N.  E.  lOSO  (dissenting  opinion), 
majority  holding  actioa  not  supported  by  mental  anguish  from  failure  to  prompt- 
ly  deliver  telegram. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which 
sustains  recovery  for  mental  anguish  from  failure  to  promptly  deliver  telegram 
announcing  serious  illness  of  grandchild;  Cowan  v.  Western  U.  Teleg.  Co.  64 
L.  R.  A.  646,  which  holds  that  mental  anguish  will  sustain  action  for  breach  of 
contract  to  promptly  transmit  telegram;  Morton  v.  Western  U.  Tel^.  Co.  32 
L.  R.  A.  735,  which  denies  sendee's  right  to  recover  for  mental  suffering  alone, 
from  failure  to  deliver  telegram;  Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A. 
607,  which  sustains  statute  rendering  telegraph  companies  liable  for  mental 
anguish  from  delay  in  delivering  mes)^ges. 

Distinguished  in  Brumfleld  v.  Western  U.  Teleg.  Co.  07  Iowa,  695,  06  N.  W. 
898,  denying  right  to  any  damages  for  delay  in  deli%'cring  telegram,  where  no 
negligence  shown ;  Tisdale  v.  Major.  106  Iowa,  5,  68  Am.  St.  Rep.  263,  75  X.  W. 
663,  denying  right  to  recover  for  mental  suffering  from  suing  out  wrongful  at- 
tachment; Mahtmey  v.  Dankwart,  108  Iowa,  326,  79  X.  W.  134,  denying  right  to 
recover  for  fright  caused  by  apprehension  for  one's  mother,  who  had  been  in 
house  somewhat  shattered  by  blast  near  by,  and  suddenly  collapsed  after  blast. 

Disapproved  in  Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  543,  39  L.  R.  A.  400, 
footnote  p.  463,  43  S.  W.  965,  denying  right  to  damages  for  mental  anguish  with- 
out physical  injury,  for  delay  in  delivering  telegram. 

28  L.  R.  A.  78,  FOLLIS  v.  fXITED  STATES  MUT.  ACCI.  ASSO.  04  Iowa,  435, 

58  Am.  St.  Rep.  408,  62  N.  W.  807. 
Actios  mt  law  for  InaaFance  parable  »mt  ot  awcMmcntsi 

Approved  in  Byrnes  v.  American  Mut.  F.  Ins.  Co.  114  Iowa,  741,  87  X.  W. 
699,  holding  absolute  money  judgment  properly  entered  against  mutual  fire  in- 
surance company  where  policy  contains  absolute  promise  to  pay  specified  amount, 
though  by-laws  provide  for  payment  from  assessments  only;  Delle  v.  State  Mut. 
Hail  Ins.  Co.  119  Iowa,  174,  93  N.  W.  96,  holding  judgment  for  full  amount  prop- 
erly entered  in  action  upon  policy  providing  for  full  indemnity,  unless  losses 
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exceeded  amount  collected  on  assessments,  in  absence  of  showing  that  losses  ex- 
ceeded such  amount. 

Cited  in  footnote  to  Tliuenen  v.  Iowa  Mut.  Ben.  Aaso.  37  L.  R.  A.  587.  which 
sustains  provision  in  benefit  certificate  for  specified  amount,  that  payment  of 
full  assessment  on  members  shall  be  payment  in  full. 

Pr«fl«mption  aKslnat  fltiiclde. 

Cited  in  Stephenson  v.  Bankers  Life  Asso.  108  Iowa,  640,  79  N.  W.  459,  sus- 
taining presumption  that  killing  of  insured  was  accidental,  not  suicidal. 

VoIanfairT'  cxpoanre  t*  ■n»«e«— ry  danger. 

Approved  in  Travelers  Ins.  Co.  v.  Randolph,  24  C.  C.  A.  314,  47  t*.  S.  .4pp. 
260,  78  Fed.  703,  holding  dangers  of  real  character,  to  which  insured  purpo-iely 
and  consciously  exposes  liimself,  meant  by  voluntary  exposure  to  unnece^i^n' 
danger;  Smith  v.  AUtna.  L.  Ins.  Co.  115  Iowa,  220,  50  L.  R.  A.  273,  91  Am.  St.  Key. 
153,  88  N.  W.  308,  holding  voluntary  exposure  to  unnecessary  danger  not  shown, 
as  matter  of  law,  by  fact  that  insured  was  standing  on  step  of  car  when  li<' 
fell;  Cornwell  v.  Fraternal  Acci.  Asso.  6  N.  D.  204,  40  U  R.  A.  440,  69  N.  W 
191,  holding  attempt  to  scale  bank  with  loaded  gun  not  voluntary  exposure  tv 
unnecessary  danger;  Willard  r.  Masonic  Equitable  Acci.  Abso.  169  Moss.  290,  61 
Am.  St.  Rep.  285.  47  X.  E.  1006,  holding  voluntary  exposure  to  danger  shown 
by  attempting  to  cross  track  between  freight  cars,  when  train  known  to  bi- 
ready  to  move;  Payne  v.  Fraternal  Acci,  Asso.  119  Iowa,  344,  93  X.  \V.  Stil. 
holding  it  question  for  jury  when  reasonable  minds  might  reach  different  con 
elusions  as  to  ^Yhetller  death  resulted  from  voluntary  exposure  to  danger. 

Cited  in  note  (40  L.  R.  A.  432,  435)  on  voluntary  exposure  to  unneeessarf 
danger  witliin  meatung  of  insurance  policy. 

28  L.  R.  A.  80,  MISSOURI  P.  R.  CO.  v.  NEVILS,  60  Ark.  376,  46  Am.  8t  Rep- 

208,  30  S.  \V.  425. 
Liability  of  carrier  after  arrival  of  ffooda* 

Cited  in  footnotes  to  Allani  v.  Pen  nsy  Ivan  la  R.  Co.  39  L.  R.  A.  535,  which 
denies  carrier's  liability  for  unloading  goods  on  open  platform  during  storm: 
Seasongood  v.  Tennessee  &  O.  River  Transp.  Co.  49  R.  A.  270,  which  holds 
carrier  refusing  to  accept  freight  tendered  liable  for  its  theft;  Hardman  v.  )(oii- 
tana  Union  R.  Co.  39  L.  R.  A.  300,  which  holds  carrier  liable  for  permitting  car 
incorrectly  labeled  "powder,"  to  stand  near  warehouse,  preventing  firemen  from 
attempting  to  put  out  fire. 

Distinguished  in  Kansas  City,  Ft.  S.  &  M.  R,  Co.  v.  Sharp,  64  Ark.  118,  40 
S.  W.  781,  sustaining  stipulation  by  initial  carrier  that  liability  of  all  carriers 
shall  terminate  at  station  of  delivery,  after  which  they  shall  be  liable  aa  ware- 
hou.-scmen  only. 

Carrier's  llabllltr  'or  acta  of  atrlkcni,  etc. 

Cited  in  note  (35  L.  R.  A.  624)  on  effect  of  strikes  on  rights  and  liabilities  of 
carrier. 

* 

28  L.  R.  A.  83,  ST.  LOUIS,  A.  &  T.  R.  CO.  v.  FIRE  ASSO.  60  Ark.  325,  M 

S.  W.  350. 
Snbroaratlon  of  Insurer. 

Cited  in  footnotes  to  Mason  v.  Marine  Ins.  Co.  64  L.  R.  A.  700,  which  holds 
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iuaurer  receiving  AbaQdonment  of  veaael  injured  by  collision  entitled  to  recover 
for  loBs  of  prospective  earnings  recovered;  New  Hampshire  F.  Ins.  Co.  v.  National 
li.  Ins.  Co.  57  L.  R.  A.  692,  whicli  denies  right  of  insurer,  subn^ted  to  mort- 
gagee's claims  against  mortgagor,  to  insist  on  charging  mortgagee,  retaining 
more  than  its  share  from  other  policy,  with  amount  paid  to  moii^agor;  United 
States  Casualty  Co.  v.  Bagley,  65  L.  R.  A.  OIG,  which  holds  landlord  liable  to 
insurer  of  tenant  subrogated  to  his  rights,  for  loss  from  defective  condition  of 
automatic  fire  apparatus. 

SeI(-«xeciitiiiB:  provlaioM  of  Conatltiitloit. 

Followed  in  Sherwood  v.  Wilkins,  66  Ark.  315,  45  S.  W.  988,  holding  coa- 
stitutional  provision  against  foreign  corporation  doing  business  in  state  without 
perforniing  specified  ccmditions  not  self-executing. 

Cited  in  footnotes  to  Anderson  r.  Whatcom  County,  33  L.  R.  A.  137,  which  holds 
constitutional  provision  for  justices  of  peace  receiving  salary  instead  of  fees, 
self-executing;  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  L.  R.-A.  393,  which  holds  con- 
stitutional provision  that  employee's  knowledge  of  defect  shall  be  no  defense  to 
action  for  injury,  self-e.\ecuting;  Criswell  v.  Montana  C.  R.  Go.  33  L.  R.  A.  554, 
which  holds  act  imposing  liability  on  domestic  railr(wd  companies  for  fellow 
servant's  Diligence  abrogated  by  adopting  Constitution  against  special  privil^^ 
to  foreign  corporations;  State  v.  K>'le,  56  L.  R.  A.  116,  which  holds  self-operating, 
constitutional  amendment  for  criminal  prosecution  by  indictment  or  informaUon 
only. 

Porcisn  corpora t Ions. 

Cited  in  Keating  Implement  k  Mach.  Co.  T.  Favorite  Carriage  Co.  12  Tex.  Civ. 
App.  608,  35  S.  W.  417,  holding  statute  requiring  foreign  corporation  to  file 
articles  of  incorporation  inapplicable  to  corporation  not  undertaking  to  do  busi- 
ness in  state. 

28  L.  R.  A.  86,  YORKS  v.  TOZER,  69  Minn.  78,  50  Am.  St.  Rep.  395,  60  N.  W. 
846. 

Rlvhts  IB  partaevshlp  real  e»tete. 

Cited  in  footnote  to  Darrow  v.  Calkins,  48  L.  R.  A.  299,  which  holds  intent  to 

change  grantor's  interest  from  land  to  surplus  shown  by  partner's  conveyance 
of  undivided  half  interest  in  lands  to  copartner  for  partnership  uses. 

Citi'd  in  notes  (28  L.  K.  A.  129)  on  position  of  surviving  partners  in  part- 
nership real  estate;  (28  L.  R.  A.  170)  on  rights  and  position  of  creditors,  pur- 
chasers, and  other  third  parties  in  partnership  real  estate;  (27  L.  R.  A.  449)  as 
to  when  real  estate  will  be  considered  partnership  property. 

AceoDiitlnr  between  pnrtneiw. 

Cited  in  footnote  to  MiUer  v.  Freeman,  61  L.  R.  A.  504,  which  sustains 
acconnting  between  partners  without  dissolution  of  firm,  where  settlement  at  end 
of  each  season  contemplated  by  partnership  articles. 

28  L.  R.  A.  89,  DYER  v.  MORSE,  10  Wash.  492,  39  Pao.  K8. 
Rlsltt*  In  partnership  real  estate. 

Cited  in  Hannegan  v.  Roth,  12  Wash.  699,  44  Pac.  256  (dissenting  opinion), 
to  point  that  survivorit  are  entitled  to  possession  and  icontrol  of  partnera]ii[i 
property  till  administrator  appointed. 
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Cited  in  notes  (27  L.  R.  A.  449)  as  to  when  real  eatate  will  be  coneidered 
partnership  property;  {28  L.  R.  A.  120,  132)  on  position  of  surviving  partnen 
in  partnership  real  estate. 

Rlarht  of  action  Ksalnsl  sarTlTtnar  partnen. 

Cited  as  changed  by  statute  in  Brigham  Hopkins  Ca  v.  Gross,  20  Wash.  218, 
64  Pac.  1127,  holding  action  at  law  not  maintainable  against  suirivors  pending 
settlement  of  partnership  estate. 

28  L.  R.  A.  110,  COM.  v.  BROWN,  91  Va.  762,  21  8.  E.  367. 
Cnlfonnltr  la  taxation. 

Cited  in  footnote  to  Levi  v.  Louisville,  28  L.  R.  A.  480,  which  holds  void  for 
lack  of  uniformity,  ad  valorem  tax  on  realty  and  license  tax  on  personalty. 

Valtdltr  o(  Itccnae  tax. 

Cited  in  footnote  to  ^tate  v.  Applegarth,  28  L.  R.  A.  812,  whidi  Bustaina, 
license  tax  on  privilege  of  packing  oysters. 

Time  mmA  manner  at  objeetlns  that  atatnte  la  ■neonatitntionnl. 

Cited  in  Adkina  v.  Richmond,  98  Va.  92,  47  L.  R.  A.  584,  81  Am.  St.  Rep.  702, 
34  S.  E.  967,  holding  that  unconstitutionality  of  act  may  be  raised  hy  general 
demurrer,  or  even  raised  first  on  appeal. 

Statins  object  tor  which  lieenae  tax  Imposed. 

Cited  in  Morgan  v.  Com.  98  Va.  816,  35  S.  E.  448,  holding  object  for  which 
license  tax  imposed  eufliciently  stated  by  provision  that  it  should  be  accounted 
for  in  general  oyster  fund,  but  should  not  be  considered  part  thereof  or  used  t» 
defray  expenses  of  oyster  commission. 

Title  of  act. 

Cited  in  Prison  Asso.  v.  Ashby,  93  Va.  070,  25  S.  E.  893,  holding  title  sufficient 
if  things  authorized  by  statute  may  fairly  be  regarded  as  in  furtherance  of  object 
expreBsed  in  title;  Roby  v.  Slieppard,  42  W.  Va.  289,  26  S.  E.  278,  holding  title 
of  amendatory  act  suflicient  if  title  of  amended  act  covers  amendment;  Laramie 
County  V.  Stone,  7  Wyo.  291,  51  Pac.  605,  holding  provision  for  expressing  sub- 
ject-matter in  title  not  applicable  to  acts  in  amendment  of  general  statutes  con- 
solidated into  a  Code;  State  t.  Courtney,  27  Mont.  38S,  71  Pac.  308,  holding 
title  of  amendatory  act  sufficient  which  cites  number  of  section  and  chapter  of 
Code  amended;  State  v.  Anaconda  Copper  Min.  Co.  23  Mont.  501,  50  Pac.  854, 
holding  requirement  of  iron-bonneted  safety  cage  for  vertical  shafts  of  mine'* 
more  than  300  feet  deep,  within  title  "to  have  the  cages  in  ail  mines  cased  in;" 
Boaang  v.  Iron  Belt  Bldg.  &  L.  Asso.  96  Va.  123,  30  S.  E.  440,  holding  provision 
validating  previous  transactions  between  loan  association  and  its  members  witbio 
title  to  provide  new  charter  for  it;  Lacey  v.  Palmer,  03  Va.  164,  31  L.  R.  A. 
824,  57  Am.  St.  Rep.  706,  24  S.  E.  930,  holding  pool  selling  only  form  of  betting 
punishable  under  statute  prohibiting  bets  of  all  kinds,  but  entitled  "An  Act  to 
Prevent  Pool  Selling  and  so  forth;"  Trehy  v.  Marye,  100  Va.  43,  40  8.  E.  126. 
holding  title  of  amendatory  statnte  "to  regulate  salary"  of  public  officer  sufficient 
to  embrace  services  to  be  rendered,  including  provision  imposing  duties  formerly 
performed  by  another,  and  taking  away  latter's  salary;  McNeeley  v.  South  Penn 


Oil  Co.  52  W.  Va.  642^  62  I*  R.  A.  576,  44  S.  E.  508,  holding  act  fixing  three 
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TearB*  limitation  for  auits  to  recover  land  leaaed  for  oil  or  minerals  void  because 
of  failure  to  express  object  of  act  in  title. 

Plnralltr  of  nbject  of  Btetat*. 

Cited  in  Ingles  v.  Straus,  01  Va.  217,  21  g.  E.  490,  holding  only  one  object 
embraced  in  statute  for  special  elections  as  to  removal  of  courthouse,  selection 
of  site,  and  sale  of  old  sita;  Cook  v.  Marshall  County,  110  Iowa,  401,  93  W. 
372,  holding  that  title,  *'An  Act  to  Revise,  Amend,  and  Codify  the  Statutes  in 
Kelation  to  Crimes  and  Their  Punishment,"  properly  embraces  provision  taxing 
persons  dealing  in.  cigarettes. 

Cited  in  note  (55  L.  K.  A.  842,  846,  851)  on  power  of  legislature  to  enact  a  Code 
or  compilaticm  of  laws,  or  amend  many  or  undesignated  sectloDB  thereof  by  a  single 
statute 

Hode  of  ooUectlny  t^xea  or  rentN. 

Cited  in  Thomas  v.  Kowe,  2  Va.  Dec.  119,  22  S.  E.  157,  euataining  power  of 
inspector  to  collect  back  rents  for  leased  oyster  grounds,  and,  in  doing  so,  to 
pursue  all  remedies  given  county  treasurer  for  collecting  taxes. 

28  L.  R.  A.  110,  Ke  HIGGIKS,  15  Mont.  474,  39  Pac  606. 
JnrlBdictlOD  over  decedent**  eatmtea. 

Cited  in  Burns  v.  Smith,  21  Mont.  266,  69  Am.  St.  Rep.  653,  63  Pae.  742,  sus- 
taining jurisdiction  of  district  court,  as  court  of  equity,  to  try  action  to  enforce 
agreement  by  decedent  to  devise  share  in  his  property;  State  eai  rel.  Bartlett  v. 
Second  Judicial  District  Court,  18  ^lont.  484,  46  Pac.  260,  denying  jurisdiction 
of  district  court,  as  eourt  of  probate,  to  order  special  administrator  to  pay  claim 
in  advance  of  general  administratiiu);  State  cx  rel.  Shields  v.  Second  Judicial 
District  Court,  24  Mont.  13,  60  Pac.  iSQ,  holding  veritled  petition  by  authorized 
person,  and  notice  to  all  parties  interested,  necessary  to  obtain  order  to  lease 
decedent's  lauds;  State  esc  rel.  Kelly  v.  Second  Judicial  Dist.  Court,  25  Mont.  3S, 
63  Pac  717,  denying  power  of  district  court  to  compel  administratrix  to  amend 
final  account  by  inserting  allowance  to  counsel,  whose  employment  was  matter  of 
private  agreement  between  them. 
ObtmlDlmv  dlscharse  as  executor. 

Approved  in  Joy  v.  Elton,  9  N.  D.  446,  83  N.  W.  875,  and  Re  Sanborn,  103 
Mich.  106,  67  N.  W.  128,  holding  executor  required  to  show  some  act  done  to 
change  character  of  his  holding  to  that  of  trustee,  and  proper  placing  of  fund,  to 
entitle  him  to  discharge  as  executor. 
Appealable  orders. 

Distinguished  in  Tuohy's  Estate,  23  Mont  307,  58  Pac.  722,  holding  order  di- 
recting executor  to  execute  lease  of  certain  realty  not  final  for  purposes  of  appeal. 
Power  of  ezeentors  sad  admlalatratora. 

Cited  in  Kohn  v,  McKinnon,  90  Fed.  026,  denying  power  of  administrators  to 
maintain  ejectment  for  land  claimed  to  be  decedent's. 

28  L.  R.  A.  127,  STATE  v.  EVA\S,  16  Mont.  539,  48  Am.  St.  Eep.  701,  39  Pac. 
850. 

Vhat  are  sabjecta  of  forserr* 

Approved  in  Territory  v.  Delana,  3  Okla.  684,  41  Pac.  618,  holding  certificate 
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hy  clerk  of  district  court,  stating  that  a  juror  is  entitled  to  certain  amount  as  fees, 
not  subject  of  forgery,  as  such  certificate  is  unauthorized. 

Cited  in  footnotes  to  Gordon  v.  Com.  57  L.  R.  A.  744,  which  holds  irregular  checi; 
subject  of  forgery  as  to  its  effect  as  receipt,  after  it  hae  been  paid;  Hickson  v. 
State,  54  L.  R.  A.  327,  which  holds  instrument  requesting  addressee  to  let  bearer 
have  "single  rig,"  which  signer  promises  to  return,  subject  Of  forgery;  White  r. 
Wagar,  50  L.  R.  A.  60,  which  holds  labels  and  trade-marks  not  subject  of  forgei^r. 

Distinguished  in  State  v.  Patch,  21  Mont.  536,  S6  Pac.  lOS,  holding  indictment 
for  forging  indorsement  on  certificate  of  deposit,  which  sets  out  certificate  acend- 
iog  to  tenure,  sufficient  without  alleging  extrinsic  facta. 


28  L.  R.  A.  129,  GALBRAITH  t.  TRACY,  1S3  111.  64,  46  Am.  St.  Rep.  867,  38  N. 


TimnaAetloiiB  betw«en  parlies  In  fldnelarr-  relBtlouhip. 

Approved  in  Douthart  t.  Logan,  190  111.  256,  60  N.  E.  507,  sustaining  right  of 
^ecutor  of  deceased  partner  to  such  portion  of  profits  as  intestate's  capital,  wrong- 
fully used,  bears  to  entire  capital ;  Tennant  v.  Dunlop,  97  Va.  248,  33  &  E.  624. 
holding  that  purchase  hy  surviving  partner  from  personal  representative  of  de- 
ceased partner  will  be  closely  scrutinized,  and  allowed  only  when  reasonable,  fair, 
and  just;  Ehrngrtn  v.  Gronlund,  19  Utah,  421,  67  Pac.  268,  holding  agreement  by 
tiiinor  with  executor  on  latter'a  advice,  permitting  him  while  in  failing  circiun- 
dtancea,  of  which  former  has  no  knowledge,  to  retain  legacy  at  specified  rate  of  in- 
terest, void;  Hannah  v.  People,  198  111.  89,  64  N.  E.  776,  denying  right  of  public 
warehouseman  to  mis  his  own  grain  with  that  stored,  and  issue  and  buy  ware- 
house receipts  representing  his  own  grain;  Hodgin  v.  People's  Nat.  Bank,  125  N. 
C.  500,  34  S.  E.  709,  denying  right  of  bank  to  apply  deposits  by  aurviving  partner 
to  payment  of  firm  debt,  without  survivor's  consent. 

Rivhts       partKerahIp  veal  eatete. 

Approved  in  Barnett  v.  Barnett,  80  111.  App.  629,  holding  that  interest  ot  part- 
ner in  firm  real  estate,  8pecifical)y  found  by  decree  and  subject  to  no  right  of 
accounting  or  firm  debts,  may  be  reached  by  such  partner  or  his  creditors. 

Cited  in  footnotes  to  Steinberg  v.  Larkin,  37  L.  R.  A.  195,  which  sustains  agree- 
ment for  surviving  partner  retaining  partnership  real  estate,  so  as  to  vest  title  in 
him  without  formal  otmveyance  of  deceased  partner's  interest;  Darrow  v.  Calkins. 
48  L.  R.  A.  299,  which  holds  intent  to  change  grantor's  interest  from  land  to  sur 
plus  shown  hy  partner's  conveyance  of  undivided  half  interest  in  lands  to  copart- 
ner for  partnership  uses. 

Cited  in  notes-  (28  L.  R.  A.  86)  on  rights  of  partners  tnfcr  m  in  partnership 
reni  estate;  (28  L.  R.  A.  170)  on  rights  and  position  of  creditors,  purchasecs,  and 
other  third  parties  in  partnersliip  real  estate;  (27  L.  R.  A.  449,  451,  491)  as  to 
when  real  estate  will  be  conaiilered  partnership  property;  (27  L.  R.  A.  340.  350i 
on  position  of  tenants  in  dower  and  by  the  curtesy,  and  of  heirs  and  personal 
reprefjentatives  of  deceased  partner  in  partnership  real  estate. 

ImpoNins  condltlona  to  relief  in  eqnktr* 

Approved  in  Carpenter  v.  PJagge,  192  111.  97,  61  N.  E.  530,  holding  mortgagor 
not  entitled  to  aid  of  equity  to  redeem,  without  repayment  of  advances  made  by 
mortgagee  after  default,  under  oral  agreement  that  mortgi^  should  secure  same. 
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28  L.  R.  A.  139,  PEOPLE  v.  DE  FRANXE,  104  Mich.  563,  62  X.  W.  709. 


Attack  OB  credibility  of  wltnewea. 

Cited  in  Barry  v.  People,  20  Colo.  398, 68  Fac.  274,  holding  that  credit  of  witness 
maj  be  attacked  by  proof  of  independent  facts  inconsistent  «itli  liia  testimony. 

28  L.  R.  A.  143,  CURTIS  v.  BRADLEY,  65  Conn.  99,  48  Am.  St.  Rep.  177,  31  Atl. 


<|neatlou  oOBsldcrcd  «m  sppcml. 

Cited  in  Enfield  v.  Ellington,  67  Conn.  464,  34  Atl.  818,  and  Thresher  v.  Dyer, 
69  Conn.  408,  37  AtL  979,  denying  jurisdiction  to  retry  questions  of  fact  on 
appeal. 

AdmSaalMIItr  of  memoranda  ud  other  wrltlnss. 

Approved  in  Utacte  v.  Brady,  100  Iowa,  202,  36  L.  R.  A.  696,  footnote  p.  693, 
62  Am.  St.  Rep.  560,  69  X.  W.  290,  holding  memoranda  made  at  ticket  office  at 
time  of  sale  of  tickets  admissible;  Callilian  v.  Washington  Water  Power  Co.  27 
Wash.  166,  66  L.  R.  A.  777,  91  Am.  St.  Rep.  829,  67  Pac.  697,  holding  street  ear 
conductor's  trip  report  as  to  fares  taken  admiseible  to  corroborate  liia  evidence 
that  he  received  no  transfers  on  trip ;  Bloomington  Min.  Co.  v.  Brookl^'n  Hygienic 
Ice  Co.  58  App.  Div.  71,  68  N.  Y.  Supp.  0!)9,  upholding  right  of  bookkeeper  who 
testifies  to  having  correctly  entered  certain  item  in  her  book,  to  read  such  entry. 

Cited  in  Palmer  v.  Hartford  Dredging  Co.  73  Conn.  188,  47  Atl.  125,  holding 
writing  made  by  witness  from  which  he  has  refreshed  his  memory  inadmissible  tu 
corroborate  his  testimony;  Alabama  &  V.  R.  Co.  v.  Coleman,  78  Miss.  186,  28  So. 
828,  holding  memoranda  admissible  to  refresh  memory,  only  when  made  by  wit- 
ness himself,  or  by  one  under  his  direction,  so  that  he  knows  or  knew  of  truth 
of  entry;  New  Haven  Truat  Co.  v.  Doherty,  74  Conn.  352,  50  Atl.  890,  holding 
memorandum  of  details  essential  to  full  proof  of  transactions  in  issue,  proved  to 
have  been  correctly  made  at  time  of  transactions  in  question,  admissible. 

Distinguished  in  Gurley  v.  MacLennan,  17  App.  D.  C.  179,  holding  memorandum 
of  order  for  purchase  of  stock  by  broker,  made  when  order  given,  inadmissible, 
where  person  making  has  distinct  independent  recollection  of  transaction;  Nor- 
walk  ew  rel.  Fawcett  v.  Ireland,  68  Conn.  12,  33  AU.  804,  holding  memorandum 
made  by  constable  at  time  of  attaching  goods,  partly  from  his  own  inspection  and 
partly  from  information  by  assistants,  inadmissible. 

CoBelwalTenMM  mt  Jadsment* 

Distinguished  in  Fuller  v.  Metropolitan  L.  Ins.  Co.  68  Conn.  66,  67  Am.  St 
Rep.  84,  35  Atl.  766,  holding  adjudication  in  action  for  breach  of  contract  not  rea 
judicata  in  subsequent  action  for  breach  by  one  of  parties  of  diflTerent  contract 
by  him  with  third  person,  assigned  to  other  party  to  former  action. 

28  L.  R.  A.  149,  WHITCOMB  v.  RODMAN,  156  111.  116,  47  Am.  St  Rep.  181,  40 
N.  E.  653. 

CoBitniliiff  will  Mccordlns  to  teatator's  Intention. 

Approved  in  Harrison  v.  Weatherby,  180  111.  439,  54  N.  E.  237,  holding  testa- 
tor's intention  an  important  question  to  determine  in  construing  will;  Powell  v. 
McDowell,  194  111.  397,  82  N.  E.  879,  and  Rose  v.  Hale,  185  111.  382,  76  Am.  St. 
fiep.  40,  56  N.  E.  1073,  requiring  testator's  intent,  if  clearly  shown  by  will,  to 
prevaU,  though  some  words  must  be  rejected;  King  v.  King,  168  111.  282,  48  N. 
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£.  5ft2,  requiring  adoption  of  oonstmction  of  will,  it  possible,  by  which  entire 

estate  disposed  of. 

Beieetlra  of  falac  dcseplptiom  la  will. 

Approved  in  Huffman  T.  Young,  170  111.  807,  49  If.  E.  570,  authorizing  striking 
out  of  fnlne  words  of  description  of  devised  premises,  if  enough  remains  to  iden- 
tify land  intended ;  Stewart  v.  Stewart,  06  Iowa,  027,  65  N.  W.  076,  holding  that 
south  half  of  southeast  quarter  section  passes  under  will  devising  south  half  of 
northeast  quarter  by  one  owning  no  land  in  latter  quarter ;  Vestal  v.  Garrett,  1 07 
III.  403,  64  N.  E.  345,  authorizing  rejection,  as  meaningless,  of  words  "southwest 
three  fourths  of  the  south  half  in  devise  of  "undivided  southwest  three  fourths 
of  the  south  half  of  the  southwest  qiurter  and  the  west  half  of  the  southeaftt 
quarter  of"  a  specified  section;  Portland  Trust  Co.  t.  Beatie,  32  Or.  310,  52  Pae. 
80,  holding  that  entire  unplatted  tract  of  160  acres, in  northeast  portion  oi  land 
claim  passes  under  devise  of  all  that  part  of  land  claim  not  laid  off  into  lots  and 
blocks,  lying  in  the  northeasterly  portion  of  the  claim  and  containing  "85  acres 
more  or  less;"  Pate  v.  Buahong,  ICl  Ind.  544,  63  L.  R.  A.  598,  footnote  p.  593, 
100  Am.  St.  Rep.  287,  69  X.  E.  291,  sustaining  devise  of  real  estate  falsely  de- 
scribed, when  what  remains  after  rejecting  false  descripticu  reasmably  corre- 
sponds with  real  estate  indicated  by  extrinsic  evidence. 

Admiaallillltr  of  estriasle  evIdcBce. 

Cited  in  Flynn  v.  Holman,  119  Iowa,  737,  94  N.  W,  447,  holding  extrinsic  evi- 
dence admissible  to  show  that  property  described  by  section  and  range,  without 
naming  state  and  county,  was  certain  property  which  testator  owned. 
PrcraHptloB  of  laCeat  to  diapoae  of  wkole  Mtote. 

Cited  in  Primm  v.  Frimm,  111  111.  App.  246,  sustaining  presumption  that  tes- 
tatrix intended  to  dispose  of  whole  estate. 

Distinguished  in  Williams  t.  Williams,  189  III.  508,  59  N.  £.  966,  holding  that 
devise  of  "northeast  40  acres"  of  specified  section  does  not  pass  one  tract  in  north- 
west quarter  and  two  in  southwest  quarter  of  such  section,  aggregating  41  acres. 

28  L.  R.  A.  153,  STATE      rel.  KIXSWORTHY  v.  MARTIX,  60  Ark.  348,  30  S. 
W.  421. 

Levlalatlve  resalation  of  Jarladletlfm  of  Jaatloea  of  peace. 

Cited  in  footnote  to  Love  t.  Liddle,  62  L.  R.  A.  482,  which  denies  power  to 
regulate  jurisdiction  of  justices  of  peace  by  classification  of  cities  in  which  they 
reside. 

28  L.  R.  A.  157,  WOOD  v.  WOOD,  59  Ark.  441,  13  Am.  St.  Rep.  42,  27  S.  W.  641. 
Jarlsdlctloa  of  divorce  rait. 

Cited  in  footnotes  to  .Atherton  v.  Athorton,  40  L.  R.  A.  291,  which  holds  matri- 
monial domicil  of  wife  leaving  husband  for  cruelty  may  be  changed  by  removal 
to  other  state;  Kempson  v.  Kenipson,  58  L.  fi.  A.  484,  which  sustains  jurisdiction 
in  state  where  parties  married  and  wife  resides,  of  suit  by  her  to  enjoin  fraudu- 
lent divorce  suit  by  husband  in  other  state. 

Effect  of  divorce  on  dower  or  cartear< 

Cited  in  footnotes  to  Land  v.  Shipp,  50  L.  R.  A.  560,  which  holds  wife's  right 
of  dower  not  affected  by  release  made  directly  to  husband  in  deed  of  separation;. 
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Beaty  t.  Richardson,  46  L.  K.  A.  517,  which  deniea  forfeiture  of  right  of  dorrer 
of  woman  living  in  adultery  after  husband's  abandonment  for  other  woman; 
I>>yle  T.  Rolwing,  55  U  R.  A.  332,  which  holds  ri^t  of  curtesy  defeated  by  di- 
vorce for  Tfife's  fault. 

■tnnnlns:  of  limitation*. 

Cited  in  Buck  v.  Davis,  64  Ark.  348,  42  8.  W.  634,  holding  that  limitations 
continue  to  run  against  defendant  in  equity  who  makes  no  affirmative  assertion 
of  title,  to  the  property  in  suit,  until  ahe  procures  herself  to  be  made  a  party 
plaintiff. 

28  L.  K.  A.  161,  GOLDTHWAXTE  t.  JANNEY,  102  Ala.  431.  48  Am.  St.  Rep.  66, 

16  So.  660. 
BivhtB  In  vartnevatalp  real  estate. 

Approved  in  Adams  v.  Church,  42  Or.  274,  59  L.  R.  A.  784,  footnote  p.  782, 
fl5  Am.  St.  Rep.  740,  70  Pac.  1037,  holding  timber-culture  claims  exempt  from 
debts  of  owner  or  firm  of  which  he  is  member,  notwithstanding  decree  requiring 
him  to  convey  to  firm  according  to  agreement;  Rockefeller  v.  Dellinger,  22  Mont. 
424,  74  Am.  St.  Rep.  613,  56  Pac.  822,  holding  actual  use  of  land  for  partner- 
fchip  purposes  not  absolutely  essential  to  make  land  conveyed  to  partners  indi- 
Tidually,  partnersnip  property. 

Cited  in  notes  (27  L.  R.  A.  448)  as  to  when  real  estate  will  be  considered 
partnership  property;  (28  L.  R.  A.  86)  on  rights  of  partners  infer  so  in  part- 
nership real  estate;  (28  L.  R.  A.  129)  on  position  of  surviving  partners  in  part- 
nership real  estate;  (28  L.  R,  A.  1(11)  on  rights  and  position  of  creditors,  purchas- 
ers, and  other  third  parties  in  partnership  real  estate;  (27  L.  R.  A.  340)  on  po- 
sition of  tenants  in  dower  and  by  the  curtesy,  and  of  heirs  and  personal  repre- 
sentatives of  deceased  partner^  in  partnership  real  estate. 

Following  trait  tnnds. 

Cited  in  footnotes  to  Central  Stock  &  Grain  Exchange  v.  Bendingcr,  56  L.  R. 
A.  875,  which  holds  broker  liable  to  refund  to  principal,  money  illegally  taken 
from  agent  as  margin  on  gambling  transaction. 

28  L.  R.  A.  176,  SHACKT  v.  ILLINOIS  C.  R.  CO.  94  Tenn.  658,  30  S.  W.  742. 
SflaretfveaeatlnK  ralae  of  soods  vblpped. 

Cited  in  Pacific  Exp.  Co.  v.  Pitman,  30  Tex.  Civ.  App.  628,  71  S.  W.  312,  hold- 
ing express  company  not  liable  beyond  $50  for  loss  of  articles,  when  shipper, 
for  purpose  of  (Staining  lower  rates,  fraudulently  concealed  from  express  com- 
pany their  greater  value. 

Cited  in  footnote  to  United  States  E^p.  Co.  v.  Koemer,  33  L.  R.  A,  600,  whidi 
denies  right  of  express  company  to  additional  compensation  because  value  of 
package  carried  exceeded  amount  represented. 

Llmltafllom  of  llafeUlty. 

Cited  in  Western  U.  Teleg.  Co.  v.  Reals,  66  Neb.  418,  71  Am.  St.  Rep.  682,  76 
N.  W.  903,  holding  telegraph  company  liable  for  all  damages  from  failure  to  oor- 
rectly  transmit  and  deliver  telegram,  notwithstanding  agreement  on  blanks  to 
contrary. 
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28  L.  R.  A.  178,  STATE  v.  ALSTON,  94  Tenn.  674,  30  S.  W.  750. 


Bqaal  protection  mnd  vnlformlfr  of  tKxatloii> 

Cited  in  State  ex  rel.  Aator  v.  Schlitz  Brewing  Co.  104  Tenn.  732,  78  Am.  St. 
Rep.  941,  59  S.  W.  1033,  upholding  class  I^alation  based  on  natural  and  ra- 
sonable  classification;  Debardelaben  v.  State,  90  Taut.  652,  48  S.  W.  684,  sustain- 
ing act  prohibiting  betting  on  horse  race,  except  by  persons  on  grounds;  Knoi- 
TiHe  &  O.  R.  Co.  T.  Harris,  99  Tenn.  706,  53  L.  R.  A.  029,  43  8.  W.  116,  susUii- 
ing  classification  of  railToads  Igr  imposing  privilege  tax  on  those  not  paying  ad 
valorem  taxes;  Sutton  t.  State,  96  Tenn.  709,  33  L.  R.  A.  592,  36  S.  W.  697, 
holding  void,  statute  prohibiting  stock  running  at  large,  in  counties  with  popu- 
lation between  30,000  and  34,000,  those  having  55,000  or  over,  and  counties 
adjoining  county  with  population  of  35,100  and  over. 

 In  tincccBBian  tnx* 

Approved  in  Magoun  v.  Illinois  Trust  k  Sav.  Bank,  170  U.  S.  287,  42  L.  ed. 
1040,  18  Sup.  Ct.  Bep.  594,  sustaining  right  to  make  exemptions,  and  discriminate 
between  relatives  and  strangers  in  succession  tax  law;  Bailey  v.  Drane,  96  Team. 
18,  33  S.  W.  573,  upholding  statute  exempting  husband,  wife,  parents,  ehildrtn, 
and  lineal  descendants  from  succession  t«X;  Re  Wilmerding,  117  Cat  284,  49 
"Peua.  181,  sustaining  act  imposing  collateral  inheritance  tax  on  estates  exceed- 
ing $500  in  value;  Black  v.  State,  113  Wis.  223.  90  Am.  St.  Rep.  853,  89  X.  W. 
622,  sustaining  succession  tax  law  exempting  estates  under  $10,000  in  value  from 
tax;  State  v.  Clark,  30  Wash.  446,  71  Pac.  20;  Dixon  v.  Ricketts,  26  Utah,  218, 
72  Pac.  947;  Re  Inheritance  Tax,  23  Colo.  493,  48  Pac.  535,— holding  inheritance 
tax  not  a  tax  on  property  within  constitutional  provision  as  to  uniformity,  etc. 

Cited  in  footnotes  to  Drew  v.  Tifft,  47  L.  R.  A.  525,  which  requires  uniform- 
ity and  equal  application  in  exemption  from  inheritance  tax;  State  ex  rel.  Garth 
v.  S\\itzter,  40  L.  R.  A.  280,  which  holds  succession  tax  at  difi^erent  rates  on 
legacies  oi  different  amounts  invalid;  Billings  v.  People  59  L.  R.  A.  807,  whidi 
sustains  transfer  tax  on  lineal  descendants  to  whom  life  estate  is  given  with  re- 
mainder to  lineal  descendants,  hut  exempting  lineal  descendants  taking  fee; 
State  cat  rel.  Gelatliorpe  v.  Fumell,  39  L.  R.  A.  170,  which  sustains  exemption 
from  aucccasion  tax  of  estate  of  less  than  $7,500 ;  State  ex  rel.  Schwartz  v.  Ferris, 
30  L.  R.  A.  218,  which  holds  void  for  lack  of  uniformity,  exemption  of  estates 
less  than  $20,000  in  value. 

Wliat  anhject  to  aneecaslon  tax. 

Cited  in  Eidman  v.  Martinez,  184  U,  S.  591,  46  L.  ed.  704,  22  Sup.  Ct  Rep. 
615,  holding  American  securities  passing  partly  under  will  executed  abroad  by 
nonresident  alien,  and  partly  under  intestate  laws  of  Spain,  not  subject  to  inher- 
itance tax  imposed  by  war  revenue  act. 

Nature  of  aacceiBlon  tax. 

Approved  in  Black  v.  State,  113  Wis.  223,  90  Am.  St.  Rep.  853,  89  N.  W.  522, 
and  Gelsthorpe  v.  Furnell,  20  Mont.  306,  39  L.  R  A.  174,  51  Pac  267,  holding 
right  to  receive  property,  and  not  property  itself,  taxed  by  succession  tax;  Union 
Trust  Co.  V.  Wayne  Pr<)b8te  Judge,  125  Mich.  492,  84  N.  W.  1101,  holding  suc- 
cession tax  a  tax  on  privilege  of  inheritance,  not  one  on  property;  Knowlton  v. 
Moore.  178  U.  S.  55,  44  L.  ed.  975,  20  Sup.  Ct.  Rep.  747,  9  Pa.  Dist.  R  309,  hold- 
ing taxes  on  legacies  and  distributive  shares  of  personalty,  imposed      war  rev> 
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enue  act,  one  on  their  transmission,  instead  of  on  state's  right  to  regulate  devo- 
lution of  property  on  death. 

llDc  ^oceaa  Im  svcceMion  tax. 

Cited  in  Ferry  v.  Campbe)!,  110  Iowa,  295,  50  L.  B.  A.  95,  footnote  p.  02,  81 
X.  W.  604,  holding  succession  tax  void  for  want  of  iu>tice  of  proceedings  to  fix 
amount  of  tax. 

28  L.  R.  A.  181,  KAKSAS  CTTY,  TT.  S.  ft  M.  R.  CO.  t.  OJOE,  13  C.  C.  A.  364> 

31  U.  S.  App.  277,  66  Fed.  115. 

I^labllltr  tor  Injarr  to  jpcraoM  ok  railroad  track. 

Distinguished  in  Baltimore  ft  0.  R.  Co.  v.  Anderson,  20  C.  0.  A.  238,  56  U.  S. 
App.  137,  85  Fed.  416,  holding  railroad  company  bound  to  keep  lookout  for  trav- 
elers on  track  at  highway  crossing. 

 To  treapaaserM* 

Cited  in  St.  Louis  ft  S.  F.  R.  Co.  v.  Bennett,  10  C.  C.  A.  302,  32  U.  S.  App.  621» 
60  Fed.  527,  holding  no  duty  owed  by  railroad  company  to  keep  lookout  for  tres- 
passers on  track;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Bolton,  2  Ind.  Terr.  472,  61  B.  W. 
1083,  holding  no  duty  owed  to  intending  passenger  going  to  sleep  cm  track,  ex- 
cept not  wantonly  and  unnecessarily  to  inflict  injury  after  discovering  him;  Fel- 
ton  V.  Aubrey,  20  C.  C.  A.  441,  43  U.  S.  App.  278,  74  Fed.  355,  holding  qpmpany 
not  required,  as  to  trespassers  on  track  in  sparsely  settled  part  of  city  constitut- 
ing switch  yard,  to  give  notice  of  mcvement  of  trains;  Baltimore  ft  0,  R.  Co. 
Hellenthal,  31  C.  C.  A.  417,  60  U.  S.  App.  156,  88  Fed.  120,  holding  railroad  com- 
pany liable  for  injury  to  child  trespassing  on  track,  if,  after  becoming  aware  of 
its  danger,  injury  might  have  been  prevented  by  r^onable  care;  Farley  v.  Cin- 
cinnati, H.  ft  D.  R.  Co.  47  0.  C.  A.  159,  108  Fed.  17,  holding  existence  of  custom 
of  mail  clerks  to  enter  car  at  place  other  than  station,  known  to  carrier  or  so 
general  as  to  make  it  cliargeable  with  notice,  necessary  to  render  carrier  liable 
for  injury  to  clerk  so  entering  car. 

ContvlbatOPT  BesUveuce  «■  traelc. 

Cited  in  Louisville  ft  R-  Co.  v.  McClish,  53  C.  C.  A.  65,  115  Fed.  273,  holding 
use  of  railway  track  as  footpath  in  accordance  with  general  custom,  made  at  risk 
of  one  BO  using  it,  where  no  question  of  license  or  public  crossing  involved*; 
Spaven  v.  Lake  Shore  ft  M.  S.  R.  Co.  130  Mich.  587,  00  N.  W.  325,  denying  lia- 
bility of  railway  company  to  one  guilty  of  contributory  negligence  in  walking 
upon  track  with  beck  towards  incoming  train,  when  there  was  ample  space  beside 
track. 

Distinguished  in  Illinois  C.  R.  Co.  v.  Jones,  37  C.  C.  A.  115,  05  Fed.  370, 
holding  ten-year-old  boy  not  guilty  of  contributory  negligence  per  ae,  in  driving 
across  track  without  stopping,  looking,  or  listening,  where  view  was  obstructed, 
bell  of  backing  engine  could  not  have  been  heard,  and  flagman  ordinarily  present 
was  absent 

DireetloB  of  -verdict. 

Cited  in  Detroit  Crude-Oil  Co.  v.  Grable,  36  C.  C.  A.  103,  04  Fed.  82,  requiring 
direction  of  verdict  for  defendant  wh^  trial  judge  held  upon  the  evidence  that 
plaintiff  could  not  recover. 
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28  L.  R.  A.  187,  INGRAM  v.  OOLOAK.  106  Col.  113,  46  Am.  St.  Rep.  221,  38 

Pac.  315,  39  Pac.  437. 
Prohibited  gUtm  mt  pablle  mo««r. 

Cited  in  footnotes  to  Conlln  t.  Sao  Francisco,  33  L.  R.  A.  758,  irliieh  denies 
I^slatire  right  to  direct  use  of  city  money  to  pay  claim  based  on  merely  moral 

obligation;  Opinion  of  Juetices,  49  L.  R.  A.  564,  which  holds  legislative  right  to 
appropriate  money  for  widow,  heirs,  etc.,  of  deceased  officer  dependent  on  whether 
public  good  will  be  ser^'ed;  Re  Sanford,  46  L.  R.  A.  788,  which  holds  void,  stat- 
ute exempting  certain  persons  from  liability  for  inheritance  tax,  where  liability 
hai  already  accrued. 

-    28  L.  R.  A.  192,  LOVE  t.  RALEIGH,  116  N.  C.  206,  21  S.  £.  503. 
Hunlclpal  IlKbllKr. 

Cited  in  footnote  to  Bartlett  t.  Clarksburg,  43  L.  R.  A.  295,  which  denies  lia- 
bility of  town  for  injuries  from  fireworju,  etc.,  fired  on  streets  with  consent  of 

tovra  authorities. 

Powera  of  ntnnlclpalltr. 

Approved  in  South  Pasadena  v.  Los  Angeles  Terminal  R.  Co.  109  Cal.  320,  41 
Pac.  1093,  denying  power  of  city  to  pass  ordinance  regulating  rates  on  street  raii- 
way  connecting  such  city  with  another. 

28  L.  R.  A.  196,  STATE  v.  RUSSELL,  90  Iowa,  569,  58  N.  W.  015. 
Dlaqv  all  Scat  Ion  of,  or  Inflnencc  on,  oirand  Jnrom. 

Approved  in  State  v.  Baughman,  111  Iowa,  73,  82  N.  W.  452,  holding  previous 
expression  by  grand  juror  of  unqualified  opinim  of  defendant's  guilt  not  ground 
for  setting  aside  indictment. 

Cited  in  State  r.  Boyd,  56  S.  C.  884,  34  S.  E.  661,  suggesting  that  relationship 
of  grand  Juror  to  prosecutor  is  not  ground  for  plea  in  abatement  or  quashing 
indictment. 

Cited  in  notes  (28  L.  R.  A.  199)  on  qualification  of  grand  jurors;  (28  L.  R.  A. 
372)  on  improper  infiuence  or  interference  with  grand  jury. 

Effect  of  divorce  on  rivtat  to  proeecate  for  adnltcrr* 

Cited  in  State  v.  Smith,  108  Iowa,  444,  70  N.  W.  115,  sustaining  right  of  hus- 
band on  remarriage  with  wife  after  divorce,  to  institute  complaint  against  third 
person  for  adultery  committed  with  wife  before  divorce. 

Qaallflontlon  of  womea  for  oSee. 

Cited  in  fooUiote  to  Opinion  of  Justices,  32  L.  R.  A.  350,  which  denies  right  to 
authorize  appointment  of  women  as  notaries. 

28  L.  R.  A.  206,  STATE  ex  rel.  WITTER  v.  FORENER,  94  Iowa,  1,  02  N.  W.  772. 
Title  of  net. 

Approved  in  Rex  Lumber  Co.  r.  Reed,  107  Iowa,  114,  77  N.  W.  572,  requiring 
subject  of  act  to  be  expressed  in  title  by  use  of  general  terms  only;  State  v. 
Schlenker,  112  Iowa,  651,  51  L.  R.  A.  351,  84  Am.  St.  Rep.  360,  84  N.  W.  OM. 
holding  title  of  original  act,  embodied  in  Iowa  Code,  g  4090,  relating  to  penalij 
for  selling  adulterated  milk,  sufficient;  Des  Moines  v.  Keller,  116  Iowa,  649.  57 
L.  R.  A.  243,  93  Am,  St.  Rep.  268,  88  X.  W.  827,  holding  requirement  for  lamps 
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<n  bicycles  on  streets  after  dark  within  title  "An  Ordinance  to  Regulate  Bicy- 
dec;"  Guaranty  Sav.  &  h.  Amo.  t.  ABchemian,  108  Iowa,  153,  78  N.  W.  823,  liold- 
ing  contracts  between  association  and  its  members  within  title  "An  Act  to  Am«id 
I  1898  of  the  Code  Belating  to  Building  and  Loan  Associations." 

OelesatloM  of  power. 

Approved  in  SUte  v.  Gerliardt,  145  Ind.  472,  33  L.  R.  A.  325,  44  N.  £.  460, 
sustaining  act  allowing  majwi^  of  voters  of  township  or  ward,  by  remon- 
strance, to  prevent  granting  of  liquor  license;  State  ex  rel.  White  v.  Barker,  116 
Iowa,  105,  S7  L.  R.  A.  260,  03  Am.  St  Rep.  222,  89  N.  \V.  204,  denying  power  of 
legislature  to  vest  management  of  city  water  supply  system  in  perswu  for  whose 
election  it  provides. 

SpeclA]  leslalAtlon. 

Cited  in  Kobert  J.  Boyd  Paving  ft  Contracting  Co.  v.  Ward,  28  C.  C.  A.  672, 
55  U.  S.  App.  730,  85  Fed.  32,  holding  void,  act  autiun-Idng  cities  accepting  pro- 
visions of  such  act,  to  oimstruct  sewers,  and  charge  cost  on  property  benefited.. 

Cited  in  footnote  to  Adams  v.  Beloit,  47  L.  R.  A.  441,  whicli  sustains  option 
giving  specially  chartered  cities  power  to  adopt  provisions  of  gmeral  law. 

PardoalAK  power. 

Cited  in  footnote  to  Territory  v.  Richardson,  40  L.  R.  A.  440,  which  holds  in- 
%-ald,  statutory  limitations  on  pardoning  power  of  governor. 

Cited  in  note  (34  L.  R.  A.  255)  on  legislative  power  to  grant  pardons  or 

amnesty. 

28  L.  R.  A.  216,  BALTIMORE  A  O.  &  C.  R.  CO.  v.  PAUL,  143  Ind.  23,  40  N.  E. 
S19. 

Llabllttr  for  Injary  to  lervant  of  anoiher. 

Approved  in  Baltimore  &  O.  4  C.  R.  Co.  v.  Leathers,  12  Ind.  App.  567,  40  N. 
E.  1094  (dissenting  opinion),  on  question  of  liability  of  railroad  company  for  in- 
jury to  employer  of  other  company  operating  train  on  road  of  former  company; 
Chicago  t  G.  T.  R.  Co.  v.  Hart,  209  111.  J2.>,  68  L.  R.  A.  81,  70  N.  E.  654  (dis- 
iienting  opinion),  majority  holding  lessors  not  relieved  from  liability  for  injuries 
to  lessee's  employees  from  defective  rolling  stock,  although  resulting  from  latter's 
n^ligence,  in  absence  of  statute. 

Cited  in  notes  (37  L.  R.  A.  84)  on  which  of  two  or  more  persons  is  master  of 
another  who  is  conceded  to  be  servant  of  one  of  them;  (44  L.  E.  A,  754)  on  lia- 
bility of  lessor  of  railroad  for  injuries  caused  by  negligence  of  another  company 
using  road  under  lease,  lioeniie,  or  other  contract. 

28  L.  R.  A.  220,  WILDBERGER  v.  HARTFORD  F.  INS.  CO.  72  Mias.  338,  48 
Am.  St.  Rep.  558,  17  So.  282. 

iMvranee  br  asent  of  bis  owb  property. 

Cited  in  footnote  to  Zimmermann  v.  Dwell ing-House  Ins.  Co.  33  L.  R.  A.  608, 
which  holds  company  not  bound  until  approval  of  poli^  written  by  agent  on  own 
property. 

28  L.  R.  A.  221,  HUNTOX  v.  LUCE,  60  Ark.  140,  40  Am.  St.  Rep.  105.  29  S.  W. 
151. 
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28  L.  R.  A.  231,  CHEMICAL  NAT.  BANK  v.  ARMSTRONG,  8  C.  C.  A.  155,  16 
V.  S.  App.  465,  59  Fed.  372,  13  C.  C.  A.  47.  31  U.  S.  App.  75.  65  Fed.  573. 


Powm  of  «rarp«n4e  oflicera. 

Later  appeal  in  Aldrich  v.  Chemical  Nat.  Bank.  176  U.  S.  623,  44  1^  eO.  613. 
20  Sup.  Ot.  Rep.  408,  Affirming  27  C.  C.  A.  G&2,  .54  U.  S.  App.  402,  83  Fed. 
Which  AffirmB  76  Fed.  339,  holding  natifmal  hank  liable  foi-  money  obtained  bf 
its  vice  president  as  loan  from  other  bank,  and  used  in  it»  business,  though  loan 
not  negotiated  by  its  direction. 

Approved  in  Glidden  &  J.  Varnish  Co.  v.  Interstate  Nat.  Bank,  16  C.  C.  A.  543. 
32  U.  S.  App.  654,  69  Fed.  922,  holding  general  manager  of  corporation  empow- 
ered to  borrow  money  to  pay  debts  or  puicliase  goods,  and  give  oorporate  note  for 
same;  Firnt  Nat.  Bank  v.  Stone,  106  Mich.  370,  64  N.  W.  487,  holding  bona  fi<l.' 
holder  of  note  containing  indoreemoit  of  bank  entitled  to  protection,  though  bank 
officials  negotiating  transfer  sought  to  defraud  holder  or  stodcholders  of  bank: 
First  Nat.  Bank  t.  Michigan  City  Bank,  8  N.  D.  612,  80  N.  W.  760,  holding  casli- 
ier  of  state  bank  unauthorized  to  borrow  money  unless  authority  specially  given 
by  directors. 

Distinguished  in  City  Nat,  Bank  v.  Chemical  Nat.  Bank,  26  C.  C.  A.  197,  52  V. 
S.  App.  209,  80  Fed.  K<tl,  holding  national  bank  liable  on  notes  executed  by  it 
through  cashier  having  almost  entire  management,  for  amount  not  so  great  a< 
to  excite  suspicion ;  Wilson  v.  Pauly,  18  C.  C.  A.  480,  37  V.  S.  App.  642,  72  Fed. 
136,  holding  agency  of  president  adopted  and  unauthorized  acts  ratified  by  bank 
suing  on  notes  procured  by  him. 

AMODBt  of  dividend  on  aecnred  claim*  aaratn«t  Insolvent. 

Reaffirmed  on  later  appeal  in  Aldricli  v.  Cliemical  Nat.  Bank,  176  U.  B.  0311. 
44  L.  ed.  619.  20  Sup.  Ct  Bep.  498.  Affinning  27  C.  C.  A.  602.  54  U.  S.  App.  402. 
83  Fed.  55G.  Which  Affirms  76  Fed.  339.  holding  that  collections  from  collateral 
securities  made  by  creditor  of  insolvent  bank  after  its  insolvency  is  declared  nwtl 
not  be  deducted  from  amount  on  whicli  dividends  computed. 

Approved  in  London  t  S.  F.  Bank  v.  Wilttamette  Rteam-Mill  Lumbering  A  Mf^- 
Co.  80  Fed.  227,  and  Doe  v.  Northwestern  Coal  &  Transp.  Co.  78  Fed.  T2,  hoUliii;: 
secured  creditor  of  corporation  not  required  to  exliaust  security  before  participat- 
ing in  general  assets;  Merrill  v.  First  Nat.  Bank.  21  C.  C.  A.  285,  41  C.  S.  App. 
529.  75  Fed.  151,  holding  creditor  of  iniwlvent  bank  entitled  to  prove  whole  amoiini 
of  claims  against  it,  regardless  of  collateral  security;  Williams  v.  Overlmlt.  46  W. 
Va.  340,  33  S.  E.  226,  holding  secured  creditors  entitled  to  dividend  on  full  amount 
of  claim,  r^fardless  of  collateral ;  Levy  v.  Metropolitan  Nat.  Bank,  57  III.  App.  14!). 
holding  claim  of  secured  creditor  allowable  for  amount  owing  at  time  of  aDsi^m- 
ment,  without  reference  to  collateral ;  Sullivnn  v.  Krle,  8  Colo.  App.  13, 44  Pac.  W^*- 
holding  secured  creditor  entitled  to  dividend  on  full  aniount  of  claim,  altl)(iti;!li 
collateral  sold  by  him  after  claim  allowed;  Merrill  v.  Nationnl  Bank.  173  I'.  S. 
136,  43  L.  ed.  642,  10  Sup.  Ct.  Rep.  360.  holding  secured  creditor  entitled  to  div- 
idends on  full  amount  of  claim,  regardless  of  any  suniK  received  from  collateral- 
after  transfer  of  assets  from  debtor  in  insolvency;  Jlenill  v.  National  Bank.  173 
V.  S.  136,  43  Ia  ed.  642,  10  Sup.  Ct.  Rep.  360,  holding  that  secured  creditor  »f 
insolvent  bank  may  receive  dividends  on  full  amount  of  claim  as  proved,  nntwitli- 
stnnding  collections  subsequently  made  from  collaterals;  Central  Trust  Co.  v. 
Richmond,  N.  1.  &  B.  R.  Co.  41  L.  R.  A.  464,  15  C.  C.  A.  283,  31  U.  S.  App.  67.).  IH 
Fed.  99,  holding  that  subcontractors  having  common  security  will  take  pro  raUi 
on  full  amount  of  their  claims  without  de^luction  for  payments  by  principal  cnn- 
tractor  on  account  of  his  personal  liahiltty;  Re  Hayes,  37  Misc.  284,  75  N.  Y. 
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Supp.  312,  holding  exchanj^  of  creditor  of  suspended  member  of  Xew  York  stock, 
exchange  entitled  to  prove  for  entire  amount  of  original  claim,  although  dividends 
received  out  of  sale  of  debtor's  membership;  Pace  v.  Pace,  95  Va.  708,  44  L.  E'.  A. 
4G2,  30  S.  £.  361,  holding  surety  paying  obligation  entitled  to  receive  dividends 
against  cosurety's  insolvent  estate  on  entire  debt,  till  reimbursed  for  half  of 
amount  paid;  Chemical  Xat.  Bank  v.  World's  Columbian  Exposition,  170  III.  91, 
48  N.  E.  331,  Affirming  67  III.  App.  178,  holding  acceptance  from  comptroller  of 
currency  of  undisputed  part  of  claim  against  insolvent  bank  not  estopped  against 
auing  for  balance. 

Distinguished  in  Erie  v.  Lane,  22  Colo.  276,  44  Pac.  591,  and  State  Nat.  Bank 
V.  Ksterly,  69  Ohio  St.  35,  68  X.  E.  .582,  holding  creditor  who  has  realized  on  col- 
laterals entitled  to  dividends  on  balance  of  claim  only;  Marbury  v.  Kentucky 
Union  Land  Co.  10  C.  C.  A.  412,  22  U.  S.  App.  267,  62  Fed.  353,  holding  Federal 
court  required  to  follow  state  court's  construction  of  state  statute  as  to  mode  of 
difltribution  of  fraudulent  grantor's  assets  as  to  secured  creditors ;  New  York  Se- 
curity &  T.  Co.  T.  Lombard  Invest.  Co.  73  Fed.  545,  authorising  allowance,  in  set- 
tling affairs  of  insolvent  corporation,  of  claims  maturing  after  appointment  of 
receiver,  but  before  order  of  distribution  made;  Mercantile  Nat.  Bank  v.  Macfar- 
lane,  71  Minn.  501,  70  Am.  St.  Rep.  352,  74  X.  W.  287,  requiring  dividend  to  be 
computed  in  favor  of  holder  of  notes  indorsed  by  insolvent  on  balance  remaining 
after  deducting  payments  by  principal  debtor. 

Disapproved  in  Citizens'  Bank  v.  State,  8  Kan.  App.  469,  64  Pac.  510,  holding 
secured  creditor  of  insolvent  bank  entitled  to  dividends  only  on  deficiency  remain- 
ing after  exhausting  collateral;  Jamison  v.  Adier-Ooldnian  Commission  Co.  59 
Ark.  553,  28  S.  W.  35,  requiring  deduction  of  amounts  realized  on  collateral  se- 
curities, in  ascertaining  amounts  due  from  insolvent  decedent's  estate;  Levy  v. 
Chicago  Nat.  Bank,  158  III.  96,  30  L.  R.  A.  382,  footnote  p.  380,  42  N.  E.  129, 
requiring  deduction  of  nmount  realized  on  collateral  to  time  of  making  proofs 
before  participating  in  dividends. 

iBterMt  OB  elalma  of  dliTeKBt  priorities  acalnat  iBBoIveat. 

Approved  in  Jourolmon  r.  Ewing,  29  C.  C.  A.  44,  66  I'.  S.  App.  149,  85  Fed. 
105,  requiring  allowance  of  interest  to  date  of  decree  where  fund  in  court  is  sub- 
ject to  lien  claims  of  different  priorities;  Central  Trust  Co.  v.  Condon,  14  C.  C. 
A.  328,  31  U.  S.  App.  387,  67  Fed.  98,  i-equiring  allowance  of  interest  on  superior 
lion  to  time  of  satisfaction,  in  distributing  proceeds  of  common  security  between 
liens  of  different  priorities. 

I^stinguished  in  Richmond  &  I.  Constr.  Co.  v.  Richmond,  N.  I.  &  B.  R  Co.  34 
U  R.  A.  632,  15  C.  C  A.  299,  31  U.  S.  App.  704,  68  Fed.  116,  authorizing  inclusion 
of  interest  on  overdue  claims  of  subcontractors  in  amount  of  their  liens,  though 
property  owner  insolvent  and  funds  applicable  to  inferior  liens  will  be  diminished. 

What  eonatltntcs  loan. 

Cited  in  Nebraska  v.  First  Nat.  Bank,  88  Fed.  949,  holding  transaction  by 
which  state  treasurer  places  state  funds  in  bank  subject  to  check,  bank  giving  se- 
curity and  agreeing  to  pay  interest  on  daily  balances,  deposit,  not  loan. 

28  L.  R.  A.  242,  Re  CLARK,  66  Conn.  17,  31  Atl.  522. 
Wluit  I*  Judicial  itoner. 

Cited  in  Norwalk  Street  R.  Co's  Appeal,  69  Conn.  591,  30  L.  R.  A.  799,  37  AU. 
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1080,  holding  approval  and  adoption  of  plan  for  street  railway  not  within  Mope 
of  judicial  power. 

Blvht  to  trial  hr  Jnrr. 

Approved  in  People  ex  rel  Akin  v.  Kipley,  171  III.  70,  41  L.  R.  A,  784,  4fl  N. 
E.  229,  holding  trial  of  charges  for  removal  of  officers  not  within  provision 
for  trial  juiy* 

Snmroarr  pnnlwkment  (or  contempt* 

Cited  in  Goodman  v.  People,  90  111,  App.  540,  holding  refusal  of  witness  to  af- 
firm or  be  sworn  not  indictable,  but  aummarily  ptinishablc  as  contempt,  when  done 
in  course  of  judicial  proceeding, 

DetcnHlnlav  eoiurtitvtlOBKlltr  of  atalvtea. 

Approved  in  State  v.  Travelers  Ins.  Co.  73  Conn.  260,  57  L.  R.  A.  483,  47  Atl. 
299;  Swanson  v.  Ottumwa,  118  Iowa,  189,  59  L.  R.  A.  630,  91  N.  W.  1048;  State 
V.  Conlon,  85  Conn.  484,  31  L.  R.  A.  57,  48  Am.  St.  Rep.  227,  33  Atl.  519,— hold- 
ing that  court  will  lo^  at  essence  as  well  as  form  in  determining  whether  law 
invades  constitutional  right. 

28  I*  R.  A.  249,  CHICAGO,  M.  A  ST.  P.  R.  CO.  v.  MILWAUKEE,  89  Wis.  508, 
62  N.  W.  417. 

TaxM,  MMieMinent*,  and  mecliaiilc*  lien*  on  corpormte  property  Taxea. 

Approved  in  State  ex  rel.  Milwaukee  Street  R.  Co.  v,  Anderson,  90  Wis.  564, 
63  N.  W.  746,  holding  franchises  and  all  other  property  of  street  railway  com- 
pany assessable  as  entirety  as  personalty  at  place  of  principal  office;  Monroe 
Waterworks  Co.  v.  Monroe,  110  Wis.  20,  85  N.  W.  685,  holding  unenforceable, 
agreement  by  city  to  pay  water  company  sum  equal  to  all  assessments  on  portions 
of  plant  in  street,  as  taxes  must  be  assessed  as  lump  sum  on  all  corporate  prop- 
erty; Chicago  *  N,  W.  R.  Co.  v.  Forest  County,  95  Wis.  89,  70  N.  W.  77,  boldi^ 
tools,  fuel,  etc.,  used  by  railroad  company  in  operating  road  not  subject  to  distren 
for  taxes  in  absence  of  special  statutory  authority. 

Cited  in  footnote  to  United  R.  &  Electric  Co.  v.  Baltimore,  52  L.  R.  A.  772, 
whidi  holds  railroad  right  of  way  and  tracks  not  within  provision  as  to  increas- 
ing rate  of  tax  on  "landed  property." 
^  Loenl  Improvement  naacMsments. 

Approved  in  Boston  v.  Boston  &  A.  R.  Co.  170  Mass.  100,  49  N.  E.  95,  holding 
railroad  right  of  way  not  exceeding  6  rods  in  width  exempt  from  street  improve- 
ment assessment. 

Cited  in  River  Forest  v.  Chicago  &  N.  W.  R.  Co.  197  111.  348,  64  N.  E.  364, 
holding  that  railroad  right  of  way  is  not  ordinarily  benefited  by  local  improve- 
ment; Kansas  City,  P.  &.  G.  R.  Co.  v.  Waterworks  Improv.  Dist.  No.  I,  68  Ark. 
381,  59  S.  W.  248,  holding  right  of  way  and  depot  grounds  of,  railroad  compiny 
assessable  for  local  improvements  benefiting  snme;  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Ottumwa,  112  Iowa,  312,  51  L.  R  A.  709,  footnote  p.  763,  83  N.  W.  1074,  holding 
railroad  right  of  way  adjacent  to,  but  occupsing  no  portion  of,  street  not  subject 
to  street  paving  assessment. 

Cited  in  footnotes  to  Detroit,  Q.  H.  &  M.  R.  Co.  v.  Grand  Rapids.  28  L.  R.  A. 
793,  which  denies  right  to  assess  railroad  right  of  way  for  opening  and  psvinfr 
street  across  it;  Philadelphia  use  of  McCaim  v.  Philadelphia  ft  R.  R.  Go.  34  L. 
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R.  A.  S64,  whidi  holds  exemptfon  of  roadbed  does  not  eictend  to  strip  1.600  feet 
wide,  used  aa  coal  and  ore  terminal ;  Storrie  v.  Houeton  City  Street  R.  Co.  44  L. 
R.  A.  710,  which  holds  street  railway  company  required  to  pave  between  rails  and 
9  inches  each  aide;  Lake  Shore  ft,  M.  8.  R.  Co.  v.  Grand  Rapids,  29  U  R.  A.  196, 
which  holds  sale  of  railroad  property  at  terminus  invalid  as  mode  of  collecting 
assessments ;  Cincinnati,  L.  ft  N.  R.  Co.  v.  Cincinnati,  49  L.  R.  A.  666,  which  de- 
nies right  to  assess  mtire  eost  of  land  taken  for  highway  on  remaining  land  of 
same  owner. 

Cited  in  notes  (85  L.  R  A.  40)  on  liability  to  local  assessments  for  benefits,  of 
property  ^empt  from  general  taxation;  (28  L.  R.  A.  262)  on  liability  of  railroad 
right  of  way  to  assessment  for  local  improvementB. 

Disapproved  in  effect  in  Indianapolis  ft  V.  R.  Co.  v.  Capitol  Paving  ft  Constr. 
Oo.  24  Ind.  116,  64  N.  E.  1076,  holding  railroad  right  of  way  bordering  on  street 
subject  to  assessment  for  street  improvement;  Pittsburgh,  O.  C,  ft  St.  L.  R.  Co. 
V.  Hays,  17  Ind.  App.  2S4,  44  N.  £.  375,  holding  railroad  right  of  way  asseasable 
for  highway  improvement. 

Heekaalo**  llena. 

Cited  in  Pittsburg  Testing  Laboratory  v.  Milwaukee  Electric  R.  ft  Light  Co. 
110  Wis.  643,  84  Am.  St.  Rep.  948,  86  X.  W.  502,  holding  mechanic's  lien  enforce- 
able against  structures  and  property  of  railroad  not  essential  to  maintenance; 
Natitmal  Foundry  ft  Pipe  Works  v.  Oconto  Water  Co.  68  Fed.  1009,  holding  that 
Federal  court  will  not  recede  from  positimi  that  mechanic's  lien  exists  against 
property  of  water  company,  because  state  court  has  sabsequoitly  changed  its  con- 
struction of  state  statute  in  regard  thereto. 

28  L.  R-  A.  255.  LACHMAX  v.  BLOCK,  47  La.  Ann.  605,  17  So.  163. 
Relejuie  of  gnnnntor  or  ■nretr'. 

Cited  in  footnotes  to  Fidelity  Mut.  Life  Asso.  v.  Dewey.  54  L.  R.  A.  946,  which 
holds  sureties  on  bond  of  employee  released  by  continuing  him  in  employ  without 
weekly  reports  as  required  by  contract :  Connecticut  Oeneral  L.  Ins.  Co.  v.  Chase, 
53  L.  R.  A.  610,  which  holds  concealment  of  prior  shortage  of  agent,  fraud  re- 
'Icasing  sureties  on  his  bond. 

Notice  of  acceptance  of  gvakn^ty- 

Cited  in  Peoples'  Bank  v.  Lemarie,  106  La.  431,  31  So.  138,  holding  that  notice 
of  acceptance  of  guaranty  may  be  waived  by  form  of  guaranty  or  implied  from 
its  terms. 

Cited  in  footnote  to  German  Sav.  Bank  t.  Drake  Roofing  Co.  51  L.  R.  A.  758, 
which  holds  notice  of  acceptance  neoessary  to  bind  guarantor. 

Doeiuanitarr  evidence. 

Cited  in  Vredenbuig  v.  Baton  Rouge  Sugar  Co.  52  La.  Ann.  1672,  28  So.  122, 
holding  answer  in  other  suit  admissible,  but  not  conclusive  against  one  not  a 
party  to  such  suit. 

28  L.  R  A.  273,  AVENT-BEATTYVILLE  COAL  CO.  v.  COM.  96  Ky.  218,  28  8. 
W.  502. 

Restrictions  on  risbt  to  contract. 

Approved  in  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  446,  56  I*  3.  A.  322, 
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footnote  p.  316,  76  Am.  St  Rep.  682,  63  S.  W.  966,  sustaining  set  requiring  re- 
demption, on  demand,  of  store  orders,  etc,  giran  for  wages. 

Cited  in  footnotes  to  Dixon  v.  Poe,  60  L.  K.  A.  308.  wliich  holds  void,  act  re- 
quiring redemption  in  money  of  checks  issued  in  payment  of  wages;  State  t, 
Haun,  47  L.  R.  A.  .Ififl,  which  holds  void,  statute  prohibiting  pajmient,  in  othpr 
than  lawful  money,  of  wages  of  corporate  employees;  St.  Louis.  1.  M,  &  S.  R.  Co. 
V.  Paul,  37  L.  R.  A.  504,  which  sustains  statute  requiring  railroad  company  to 
pay  discharged  employees  all  wages  earned  at  contract  rate  without  deduction  for 
paying  before  time  agreed  oa;  Harding  v.  People,  32  L.  R.  A.  44S,  wtaicb  hold* 
Invalid,  act  requiring  weighing  of  coal  hoisted  from  mines  whose  prodnel  is 
shipped  by  rail  or  water;  State  v.  Julow,  2fl  L.  R.  A.  257,  which  holds  unlawfal. 
requirement,  as  condition  of  employment,  that  employee  shall  not  belong  to  labor 
union;  Stimson  Mill  Co.  v.  Braun,  57  L.  R.  A.  726,  which  holds  void,  statute  de- 
priving owner  of  protection  from  claims  of  subcontractors,  where  contract  pro- 
vides for  payment  with  something  other  than  money;  Third  Nat,  Bank  v.  Divine 
Grocery  Co.  34  L.  R.  A.  445,  which  denies  right  to  prevent  transfer  of  property  in 
payment  of  debt  while  solvent;  Luman  v.  Hitchins  Bros.  Co.  46  L.  R.  A.  3fi3. 
which  holds  void,  statute  prohibiting  officer  of  railroad  and  mining  corporations 
only,  being  interested  in  mercantile  business. 

Cited  in  notes  (28  L.  R.  A.  274)  on  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money;  (28  L.  R.  A.  344)  on  validity  and  effect  of 
statutes  regulating  time  of  payment  of  wages;  (38  L.  R.  A.  855)  on  police  power 
to  protect  health  of  employees. 

28  L.  R.  A.  277,  PERRY  MASON  SHOE  CO.  v.  SYKES,  72  Miss.  3IMI,  17  So.  171. 
Position  of  asalfcnce  tor  eredltora. 

Cited  in  Weems  v.  Love  Mfg.  Co.  74  Miss.  846,  21  So.  915,  holding  that  gen- 
eral assignee  who  has  given  bond  occupies  dual  relation  as  assignee  and  receiver. 

Compeitantloii  of  mttonvrm  trotu  fBaolveat  estate. 

Cited  in  Tishomingo  Sav.  Inst.  v.  Allen,  76  Miss.  131,  23  So.  305,  requiring  de 
duction  of  sums  advanced  by  preferred  creditors,  from  reasonable  value  of  8er\'ices 
of  attorney  employed  by  assignee  for  creditors,  whose  right  to  any  compensatioa 
depends  on  sustaining  of  assignment;  Randolph  v.  Scruggs,  190  U.  S.  538,  47  1~ 
ed.  1170,  23  Sup.  Ct.  Rep.  310,  holding  claim  for  professional  services  rendered  as- 
signee before  adjudication  of  bankruptcy  of  assignor,  in  resisting  such  adjudica- 
tion, not  allowable  as  preferred  claim. 


28  L.  R.  A.  283,  LEWEY  v.  H.  C.  FRICK  COKE  CO.  166  Pa.  536,  45  Am.  St  Rep. 
684,  31  Atl.  261. 


Approved  in  Scranton  Gas  &  Water  Co.  v,  Lackawanna  Iron  ft  Coal  Co.  167  Va. 
152,  31  Atl.  484,  holding  running  of  limitations  against  action  for  value  of  water 
taken  for  other  purposes  than  agreed  not  prevented  by  its  being  taken  without 
water  company's  knowledge  or  consent;  Robins's  Estate,  16  Pa.  Co.  Ct.  379,  hold- 
ing creditors  not  barred  from  compelling  legatees  receiving  voluntary  payment! 
from  executors  to  contribute  to  payment  of  debts  by  lapse  of  ftve  years  from  con- 
firmation of  executor's  accounts;  Gotshall  v.  J.  Langdon  A  Co.  16  Pa.  Super.  Ct 
164,  holding  that  limitation  does  not  run  against  owner  in  favor  of  trespasser 


Bt 


llmltmtloB. 


S73-294.3        L.  R.  A.  CASES  AS  AUTHORITIES.  1047 


takiiif<  coal  from  hl>  land  until  actual  discovery  of  trespass,  or  time  when  diocor- 
ery  reasonably  possible;  Delaware  &  H.  Canal  Co.  v.  Hughes,  1S3  Pa.  70,  38  L. 
R.  A.  827,  footnote  p.  826,  41  W.  N.  C.  225,  63  Am.  St.  Rep.  743,  38  Atl.  .568, 
holding  title  to  coal  under  surface  not  obtained  by  adverse  possession  of  surface; 
Com.  Folz,  23  Pa.  Super.  Ct.  566.  holding  that  statute  runs  from  date  of  pay- 
ment of  money  by  title  company  to  attorney  to  satisfy  mortgage,  which  he  does 
not  dOf  in  action  by  company  against  attorney,  for  its  recovery. 

Distinguished  In  Noonan  v.  Pardee,  200  Pa.  484,  fiS  L.  R.  A.  412,  footnote  p. 
410,  86  Am.  St.  Rep.  722,  60  Atl.  256,  holding  that  limitation  b^ns  to  run  as 
to  damage  by  subsidence  of  surface  over  mine  from  time  of  removal  of  support; 
Noonnn  v.  Pardee,  11  Kulp,  6,  holding  right  of  action  against  mine  operator  for 
failure  to  furnish  sufficient  support  to  surface  owner  barred  after  six  years  from 
removal  of  coal,  leaving  insufficient  support. 


28  L.  R.  A.  286,  QREELEY  v.  WHITEHEAD,  35  Fla.  523,  48  Am.  St.  Rep.  258, 
17  So.  643. 

28  L.  R.  A.  289,  STATE  v.  HALL,  116  N.  C.  811,  44  Am.  St.  Rep.  501.  20  S.  E. 


Extrmdltlom  of  fvvltlTca  fro  mi  Jasllee. 

Cited  in  footnote  to  State  ex  rel.  McNichols  v.  Junius,  55  L.  R.  A.  325,  which 
holdx  requisition  for  extradition  "by  the  acting  governor"  made  by  chief  magis- 
trate. 

Who  are  fnvltlvea  froai  J«>tiea. 

Cited  in  Hyatt  v.  New  York,  188  U.  S.  718,  47  L.  ed.  664,  23  Sup.  Ct.  Rep.  456, 
holding  one  conclusively  showing  absence  from  state  at  time  actn  complained  of 
were  committed  therein  not  fugitive  from  justice  within  meaning  of  extradition 
statute. 

Cited  in  footnotes  to  Ex  parte  Tod,  47  L.  R.  A.  566,  which  holds  person  coming 
into  state  at  another's  request  not  fugitive  from  justice;  Drinkall  v.  Spiegel,  36 
L.  R.  A.  486,  which  holds  prisoner  in  reformatory  violating  parole  permitting 
going  into  one  state,  by  going  into  another,  a  fugitive  from  justice;  Re  Sultan,  28 
L.  R.  A.  294,  which  holds  departure  of  purchaser  to  own  home  in  other  state  after 
making  criminally  false  reprenentations,  6ight  from  justice. 

Cited  in  note  (28  L.  R.  A.  289)  on  who  are  fugitives  subject  to  extradition. 

Annotation  to  28  L.  R.  A.  289,  referred  to  particularly  in  People  ex  rel.  Cork- 
ran  V.  Hyatt,  172  N.  Y.  197,  60  L.  R.  A.  781,  footnote  p.  774,  92  Am.  St.  Rep.  706, 
64  N.  E.  825,  holding  one  not  corporenlty  present  in  state  when  crime  committed 
not  fugitive  from  justice  in  other  state. 

28  L.  R.  A.  294,  Re  SULTAN,  1 15  N.  C.  57,  44  Am.  St.  Rep.  433,  20  S.  E.  375. 
Who  «F»  fvflTitlTra  from  J^allee. 

Approved  in  State  v.  Hall,  115  N.  C.  817,  28  L.  R.  A.  202,  44  Am.  St.  Rep. 
501,  20  S.  E.  729,  holding  constructive  presence  in  state,  of  one  shooting  fatal 
bullet  ,  across  boundary  tine  from  other  state,  insufficient  to  make  him  fugitive 
from  justice. 

Cited  in  footnotes  to  Ex  parte  Tod,  47  L.  R.  A.  606,  which  holds  person  com- 
ing into  state  at  another's  request  not  fugitive  from  justice ;  People  ex  rel.  Cork- 
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rui  T.  Hyatt,  60  L.  R.  A.  774,  which  holds  on«  not  corporeally  present  in  sUt* 
when  crime  committed  not  fugitive  from  justice  in  other  state;  State  w  reL  Me- 
Nieholi  T.  Justus,  SS  L.  R.  A.  825,  vhieh  htdds  requisition  for  extrmditiim  *^  ite 

acting  governor"  made  by  chief  magistrate. 

<kveatloBa  con«ldered  on  habeaa  eorpHB. 

Approved  in  Barranger  v.  Baum,  103  Oa.  474,  68  Am.  St.  Bep.  113,  30  &  E. 
624,  denying  right  to  inquire  into  motives  or  purposes  of  proaecution  on  habeas 
corpus  for  liberatimt  of  one  sought  to  be  extradited. 

Cited  in  footnote  to  State  em  r«I.  McNicbols  v.  Justus,  M  L.  R.  A.  325.  vUeh 
holds  that  inquiry  on  habeas  corpus  as  to  validily  of  arreet  of  fngitive  cannot 
extend  back  of  warrant. 

JarlsUetloB  ot  erlaic  vartly  coMnmaMtted  tm  two  plama. 

Cited  in  SUtc  T.  Patterson,  134  N.  C.  617,  47  S.  E.  808,  holding  indictment  i> 
eounty  where  actual  delivery  of  liquor,  unlawfully  sold,  is  made,  not  in  vicdatiflo 
of  constitutional  provisicm  giving  accused  right  of  trial  in  district  where  crime 
was  committed. 

28  L.  R.  A.  297,  STATE  v.  WERNWAG,  116  N.  C  1061,  47  Am.  St  Rep.  873,  21 

S.  E.  683. 

When  title  paaaes  for  pnrvom^  ot  llcenae  tax. 

Approved  in  Sims  v.  Norfolk  ft  W.  R.  Co.  130  K.  C.  557,  41  S.  E.  673,  holding 
seller  of  sewing  machines  shipped  into  state  to  be  delivered  to  consignees  on  pay- 
ment of  purchase  price,  subject  to  license  tax. 

28  L.  R.  A.  298,  STATE  em  rel.  EAVES  v.  RICKARDS,  16  Mont  146,  50  Am.  St 

Rep.  476,  40  Pae.  210. 
Avrardlms  pvUle  eontMiet  to  tovreat  Udder. 

Approved  in  Stat«  ea  rel.  State  Pub.  Co.  v.  Smith,  21  Mont  48,  62  Fu.  641, 

holding  acceptance  of  bid  for  exact  supplies  advertised  for,  proper  in  preferawe 
to  slightly  lower  bid  including  any  additional  supplies  of  same  kinds  at  specified 
prices  for  different  kinds,  some  of  which  are  higher  than  those  of  former  bid;  Inge 
V.  Board  of  Public  Works  135  Ala.  198,  93  Am.  St  Rep.  20,  33  So.  678,  holding 
that  determination  of  lowest  responsible  bidder  requires  exercise  of  diseretiou  and 
bona  Ude  judgment  of  officer  whose  duty  it  is. 

Cited  in  footnote  to  Mulnix  v.  Mutual  Ben.  L.  Ins.  Co.  33  L.  R.  A.  827,  whidi 
denies  legislative  right  to  authorize  secretary  of  state  to  purchase  in  open  market 
Instead  of  from  lowest  bidder. 

Contract  bT  mnnlclpalltr  vrltk  officer. 

Cited  in  footnote  to  Sylvester  v.  Webb,  52  L.  R.  A.  S18,  whidi  sustains  contract 
to  erect  school  building  by  member  of  building  committee  and  selectman  of  town. 

When  mnndamna  Ilea. 

Approved  in  State  ex  rel.  Foerstel  v.  Higgins,  76  Mo.  App.  328,  holding  discre- 
tion of  election  commissioners  in  giving  notice  of  primary  elections  not  control- 
lable by  mandamus  if  faithfully  and  honestly  exerdsed;  State  eee  rel.  State  Pub. 
Co.  v.  Smith,  23  Mont.  49,  57  Pac.  440,  denying  power  to  control  by  mandamu*. 
governor's  decision  refusing  to  appnn'e  award  of  state  printing  contract  by  state 
board. 
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Cited  in  People  e»  rtk  Sberrill  v.  GuggenheiiDer,  28  Miaa  744,  S9  K  Y.  Snpp. 
ftntiiorisiiig  iMnanee  of  numdamus  to  ecnnpel  oouncU  to  perform  duty 
Imposed  by  l«w;  State  m  rel.  Robert  Mitchell  Furniture  Co.  v.  Toole,  26  Mont. 
82,  56  L.  R.  A.  648,  91  Am.  St.  Rep.  386,  66  Fac.  496,  declaring  that  erroneous 
failure  of  etate  furnishing  board  to  award  contract  to  lowest  reaponaible  bidder 
not  anfficieiit  to  jnitify  isauance  of  writ  of  nutndamtu. 

28  L.  R.  A.  304,  BYRNE  T.  SCHUYLER  ELECTRIC  MFO.  CO.  6fi  Conn.  336,  31 
Atl.  833. 

TvABstor  of  ««>vvormt*  propertr* 

Approved  in  Summers  v.  Glenwood  Gold  A,  Silver  Min.  Co.  IS  S.  D.  24,  86  N.  W. 
749,  holding  void,  deed  of  entire  corporate  property  executed  without  authority 
from  stockholders  by  directors  at  meeting  at  branch  office,  of  which  no  notice  was 
g^ven  to  corporation  of  which  majority  of  such  directors  were  also  directors;  Mor- 
ris T.  Elyton  Land  Co.  125  Ala.  j£77,  28  So.  513.  holding  that  transfer  of  entire 
corporate  property  to  other  corporation  for  stock  of  latter,  without  unanimous 
consent  of  stockholders,  vilt  be  set  aside  at  suit  of  nonassrating  stockholder;  Par- 
sons V.  Tacoma  Smelting  ft  Ref.  Co.  25  Wash.  505,  65  Fac  765,  holding  lease  of 
corporate  property  authorized  by  majority  vote  of  stockholders  voidable  at  suit  of 
nonconsenting  stockholder,  unless  authorized  by  articles  of  incorporation. 

Cited  in  footnote  to  MeCutcheon  v.  Merz  Capsule  Co.  31  L.  R.  A.  415,  which 
holds  sale  of  entire  corporate  plant  for  stock  of  new  company  ultra  vires. 

CoMOlldatfloa  of  corpontioas. 

Cited  in  note  (62  L.  R.  A.  381}  on  right  of  corporations  to  consolidate. 

28  L.  R.  A.  310,  CATER  v.  NORTHWESTERN  TELEPH.  EXCH.  CO.  60  Minii. 
539,  51  Am.  St.  Rep.  543,  63  N.  W.  lU. 

Addltloxal  MrTltnAw. 

Approved  in  Ryan  v.  Preston,  50  App.  Div.  99,  09  N.  Y.  Supp.  100,  holding 
bicycle  sidepaths  on  liiRhway  not  additional  burden;  Castle  v.  Bell  Teleph.  Co.  4» 
App.  IHv.  440,  63  N'.  Y.  Supp.  482,  holding  conduit  in  street  for  telephone  wires 
previously  maintained  on  poles  not  additional  burden;  Magee  v.  Oversbiner,  150 
Ind.  131,  40  L.  R.  A.  372,  65  Am.  St.  Uey.  358,  49  N.  E.  051,  holding  reasonable 
use  of  streets  for  equipment  of  tWephone  *<ystem,  including  poles  and  wires,  not 
additional  burden;  Northxtestem  Teleph.  Exch.  Co.  v.  Minneapolis,  81  Minn.  152» 
S3  Lb  R.  A.  l86,  86  X.  W.  69,  holding  telephone  companies  empowered  to  erect 
poles  and  wires  in  streets  of  ci^;  Bronson  v.  Albion  Teleph.  Co.  (Xeb.)  60  L.  R. 
A.  428,  footnote  p.  426,  03  N.  W.  201,  holding  poles  and  wires  permanently  and 
exclusively  occupying  portion  of  street,  additional  burden. 

Cited  in  footnotes  to  Palmer  v.  Ijirchmont  Electric  Co.  43  L.  R.  A.  672,  which 
holds  electric  light  poles  not  additional  burden  on  fee  in  country  highway;  Co- 
bum  v.  New  Teleph.  Co.  52  L.  R.  A.  672,  which  holds  occupation  of  sidewalk  with 
trench  and  pipes  for  conduit  for  telephone  wires  not  ndditional  burden. 

Disapproved  in  Donovan  v.  Allert,  11  N.  D.  207,  58  L.  R.  A.  780,  footnote  p. 
776,  95  Am.  St  Rep.  720,  91  N.  W.  441,  and  Krueger  v.  Wisconsin  Teleph.  Co.  106 
Wis.  107.  50  L.  R.  A.  304,  footnote  p.  298,  81  X.  W.  1041,  holding  telephone  poles 
and  wires  an  additional  burden. 


Digitized  by  Google 


1050       L.K.A.CASES  AS  AUTHORITIES.        [28  L.E.-\. 


How  rlKhtH  In  Mre«t  lost. 

Cit^  in  footnote  to  French  r.  Robb,  S7  L.  R.  A.  9S6,  which  holds  rif^t  to 
maintain,  as  againfit  owwr  of  soil,  poleii  and  wires  rightfully  placed  in  street  to 
light  it,  not  loot  1^  wrongfully  UHing  for  private  lighting. 

Who  umr  exerclm  power  of  emiMent  d«m«lM. 

Cited  in  XorthweBtem  Teleph.  Exch.  Co.  v.  Chicago,  M.  A  Sc.  P.  R.  Co.  7i 
Minn.  346,  70  X.  W.  316,  holding  telephone  company  entitled  to  exercise  power  of 
eminent  domain  equally  with  telegraph  companies  in  establishing  its  line. 


28  L.  R.  A.  318.  COM.  r.  HAYDBX,  les  Mass.  463,  47  Am.  St.  Rep.  468.  40  K. 


Matters  before  vrand  Jnr^. 

Approved  in  State  v.  Brewster,  70  Vt.  350,  42  L.  R.  A.  448,  40  Atl.  1037,  hold- 
ing that  presence  of  stenographer  of  state's  attorney  in  grand  juiy  room  duiin(t 
taking  and  transcribing  of  testimony  will  not  abate  indictment  in  absence  of 
prejudice. 

Cited  in  notes  (28  L.  R.  A.  318)  on  competency  of  pvidencp  before  ^rrsnd  jury: 
(28  L.  R.  A.  324)  on  sufficiency  of  evidence  before  grand  jury  to  austain  indict- 
nient. 

wife  am  witneaa  MKalnat  hMband. 

Cited  in  footnote  to  People  v.  Curiale,  5U  L.  R.  A.  5SS,  which  dmies  wife's 
competency  to  testify  to  offenses  committed  by  husband  on  her  before  marriage. 

Bvldenee  of  marrlBice. 

Approved  in  Lowery  v.  People,  172  III.  470,  64  Am.  St.  Rep.  50,  50  N.  E.  165, 
lioldiiig  tliat  former  marriage  of  defendant  charged  with  bigamy  may  be  estab- 
lished by  hia  adraiasions. 

Absence  of  erlmlnal  Intent. 

Approved  in  Com,  v.  Murphy,  165  Muss.  70,  30  L.  R.  A.  735,  52  Am.  St  Rep. 
496,  42  \,  E.  504,  holding  ignorance  (hat  girl  is  under  sixteen  years  of  age  no 
defense  againift  punishment  for  criminal  iiitcrcourao  with  her;  Russell  V.  Stat?, 
66  Ark.  188,  74  Am.  St.  Rep.  78,  49  S.  W.  821,  holding  honest  and  reasonable 
belief  in  divorce  from  first  wife,  no  defense  to  prosecution  for  bigamy,  though 
admissible  in  mitigation  of  punishment;  State  r.  Goulden,  134  X.  C.  747.  47  S.  E. 
450,  holding  neither  belief  that  Drat  wife  is  dead,  nor  ignorance  that  she  is  alive, 
defense  to  bigamy. 

28  L.  R.  A.  324,  STATE  v.  PETERSOX,  61  Minn.  73,  6S  N.  W.  171. 
Evidence  before  srand  Jary. 

Cited  in  United  States  v.  Kimball,  117  Fed,  161,  holding  evidence  gi%'en  by 
persons  in  investigation  before  grand  jury  to  ascertain  whether  crime  has  beta 
committed,  not  used  elsewhere,  because  grand  jury  subsequently  indict  them. 

Cited  in  notes  (28  L.  R.  A.  323)  on  competency  of  evidence  bef<H«  grand  jury; 
(28  L.  R.  A.  326)  on  sufficiency  of  evidence  before  grand  jury  to  siutain  indict- 
ment. 
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-28        B.  A.  328,  EDGEKLY  v.  BARKER,  RO  N.  II.  434,  31  Atl.  900. 
Con  at  ruction  of  will. 

Approved  in  Emery  v.  Haven,  67  X.  H.  504,  35  Atl.  940,  holding  that  compe- 
tent evidence  on  the  quetttion  is  conflidered  to  determine  testator's  intention, 
rather  than  arbitrary  rules  of  construction ;  Strattou  v.  Stratton,  68  N.  H.  585, 
44  Atl.  600,  holding  that  teittator'ii  intention  is  to  be  determined  by  court  as  a 
quest i<iii  of  fart,  instead  of  by  applying  arbitrary  rules  of  law;  Page  v,  Eldrcdge 
Public  Library.  60  N.  H.  576,  45  Atl.  411,  holding  that  t«fttator'a  intention  in  to 
be*  feathered  from  laniniaKe  of  will  as  a  whole,  read  in  light  of  all  surroundin;; 
•cireuniAtanoet;  Bray  v.  Milen,  23  Ind.  App.  481,  55  N.  E.  510  (dissenting  opinion), 
majority  holding  adopted  child  of  dpc<>Hsed  daughter  of  tetttator  entitled  to 
mother's  share  under  will  providing  that  in  case  of  death  of  any  of  testator's 
•children  the  share  of  decensed  should  go  to  her  '"children:"  Brown  v.  Berry,  71 
N.  U.  244,  32  Atl.  870,  upholding  general  intent  as  to  education  of  grandchildren 
«o  as  to  allow  payment  therefor  out  of  general  fund,  when  specifle  fund  pointed 
out  is  insufficient. 

■  Of  stalKte. 

Approved  in  Opinion  of  Justices,  66  K.  H.  651,  33  A(l.  1076,  requiring  meaning 
of  statute  to  be  ascertained  by  due  consideration  of  legal  proof. 

Per     tnl  1 1  ea. 

CiU'd  in  Rolfe  &  R.  Asylum  v.  I^febre,  69  N.  H.  243,  45  Atl.  1087,  holding  void, 
-devise  over  to  B[>ecified  persons  on  failure  of  trustees  of  charitable  trust  to  faith- 
fully comply  with  its  terms  and  conditions;  Troutman  v.  De  BoisKicip  Odd 
Fellows'  Orphans'  Home,  66  Kan.  27,  71  Pac.  286,  holding  conveyance  to  trunteea 
aud  suecedsors  in  perpetual  trust  to  provide  nchoul  for  children  of  deceaned  mem- 
bers of  secret  society  in  violation  of  rule  prohibiting  perpetuities. 

2S  L.  R.  A.  344,  R«  HOUSE  BILL  NO.  1230,  163  Mass.  589,  40  N.  E.  713. 
S!t|n«l  proteetlon  mmt  restrlctlonM  on  rlvkt  to  eoBtnret. 

Approved  in  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  448,  56  L.  R.  A.  322,  76 
Am.  St,  Rep.  682,  53  S.  W.  955,  sustaining  act  requiring  redemption  on  demand, 
of  store  orders,  etc.,  given  for  wagea;  Com.  v.  Beatty,  15  Pa.  Super.  Ct.  19,  sus- 
taining act  limiting  number  of  hours  a  day  woman  may  be  employed  at  speciRed 
kindi)  of  work;  Itt  Morgan,  26  Colo.  418,  47  L.  R.  A.  SS,  77  Am.  Rt.  Rep.  269.  58 
Pac.  1071,  holding  void,  act  against  working  more  than  eight  houra  a  day  in 
mines  or  smelters;  State  ex  rel.  !!illmer  v.  Kreutzberg,  114  Wis.  642,  58  L.  fi.  A. 
754,  01  Am.  St.  R..'p.  934,  90  N.  \V.  1008,  holding  void,  act  prohibiting  discharge 
of  employee  because  he  belongs  to  labor  organization;  Com.  v.  DAnsiger,  176  Mass. 
291,  57  N".  E.  461,  sustaining  act  requiring  license  as  pawnbrokers  by  persons 
carrying  on  business  of  loaning  money  on  mortgRpe,  or  pledge  of  wearing  apparel, 
jewelry,  etc.;  Considine  v.  Metropolitan  L.  Ins.  Co.  165  Mass.  466,  43  N.  E.  201, 
upholding  power  of  legislature  to  prescribe  form  of  insuranee  policy,  nnd  t;>  re- 
quire attachment  thereto  of  copies  ot  all  papers  referred  to  therein;  Arkle  v. 
Board  of  Comrs.  41  W.  Va.  481,  23  S.  E.  804,  hcdding  act  authorizing  county 
court  to  hear  charges  against  justice  of  peace,  and  rennn'e  him  from  office,  void 
as  conferring  judicial  powers  nut  authorized  by  Constitution. 

Cited  in  footnote>4  to  Harding  v.  People,  32  L.  R.  A.  44.~),  which  holds  invalid, 
act  requiring  weighing  of  coal  hoisted  from  mines  whose  product  ia  shipped  by 
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rail  or  water;  St.  Louw,  I.  M.  4  S.  R.  Co.  v.  Paul,  37  L.  R,  A.  504,  wMch  bw- 
tains  Btatute  requiring  railroad  company  to  pay  discharged  employees  all  wages 
earned  at  contract  rate  without  deduction  for  paying  before  time  agreed  oo; 
State  r.  Julow,  29  L.  R.  A.  257t  which  holds  unlawful,  requirement,  as  ocHtditioo 
of  enipl<^inent,  that  employee  shall  not  belong  to  labor  uniim;  Johnson  v.  (Jood- 
year  Min.  Oo.  47  L.  R.  A.  338,  which  holds  void,  statute  giving  wa^ea  auperior 
lim  on  all  corporate  property  unless  paid  monthly;  Third  Nat.  Bank  v.  Diviaa 
•  Grocery  Co.  34  L.  R.  A.  445,  which  denies  right  to  prevent  transfer  of  proper^ 
in  payment  of  debt  while  solvent. 

Cited  in  notes  (32  L.  R.  A.  864)  oa  police  power  to  protect  health  of  employees; 
(28  L.  R.  A.  274)  on  validity  and  effect  of  statutes  requiring  wages  to  be  paid 
in  lawful  mon^;  (28  Lb  R.  A.  344)  on  validity  and  effect  of  statutes  re^gulating 
time  of  payment  of  wages. 

Disapproved  in  Republic  Iron  ft  Steel  Co.  v.  State,  160  Ind.  390,  62  L.  R.  A. 
144,  footnote  p.  136,  86  N.  E.  1006,  holding  statute  requiring  weekly  payment  of 
<7age8,  notwithstanding  private  contracts  to  contrary,  unccmstitutional. 

Aestrletloni  on  personal  liberty* 

Cited  in  Com.  v.  Feu,  183  Mass.  248,  66  N.  E.  710,  upholding  statute  author- 
izing board  of  health  of  town  to  require  vaccination  of  all  citizens. 

28  L.  R.  A.  347,  SLOANE  v.  MARTIN,  145  N.  Y.  624,  45  Am.  St.  Rep.  630,  40 
N.  E.  217. 

28  L.  R.  A.  361,  O'BRIEN  v.  GRANT.  146  N.  Y.  163,  40  N.  E.  871. 

Cl««rlBV-k«l1M*  b»lB«M. 

Cited  in  footnote  to  Volts  v.  National  Bank,  30  L.  R.  A.  155,  which  sustains 
right  of  bank  guaranteeing  payment  of  checks  of  other  bank  to  enable  it  to  clear 
such  checks,  to  recover  against  drawers  of  certified  check  paid  according  to  guar- 
anty. 

I'mlawfal  preferenee  bj*  iBaolTeBt  bank. 

Cited  in  footnotes  to  O'Brioi  v.  East  River  Bridge  Co.  48  L.  S.  A.  122,  Re- 
versing 36  App.  Div.  31,  55  K.  Y.  Supp.  206,  which  upholds  right  of  director  of 
insolvent  bank  to  notify  corporation  of  which  he  is  president,  and  which  has  a 
deposit  in  such  bank,  of  its  imminent  insolvency;  James  Clark  Co.  v.  Colton,  4^ 
L.  R.  A.  608,  which  holds  void;  payment  by  insolvent  bank  of  check  of  company 
in  which  bank  president  Is  chief  stockholder,  and  of  note  on  which  directors  are 
indorsers. 

Bindlns  effect  of  by-law*  on  member  of  aasoelation. 

Approved  in  Haebler  v.  New  York  Produce  Exchange,  149  N.  Y.  427,  44  X.  E. 
.  87,  holding  member  of  produce  exchange  bound  by  its  charter  and  by-laws  as  t» 
sunpeneion  from  membership,  to  which  he  assented  on  becoming  member. 

28  L.  R.  A.  367,  CLAIR  v.  STATE,  40  Neb.  534,  59  N.  W.  118. 
Interference  with  srnnd  Jnry. 

Followed  without  discussion  in  Cobb  v.  State,  40  Neb.  645,  67  N.  W.  122. 

Approved  in  S'tate  v.  Will,  97  Iowa,  61,  66  N.  W.  1010,  sustaining  right  of 
court  to  direct  grand  jury  to  investigate  matter  as  to  violations  of  liquor  law, 
but  not  to  tell  them  that  there  is  abundant  evidence  to.  warrant  them  in  return- 
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ing  indietmentB ;  Blau  v.  State,  82  Sdias.  519,  84  So.  153,  austaining  quashing  of 
indictment  returned  by  grand  jury  in  acoordatice  with  expressed  charge  of  court 
that  evidence  was  suffidpnt  upon  which  to  And  indictment,  and  referring  particu- 
larly to  annotation  in  28  L.  R.  A.  367. 

Cited  in  footnote  to  State  v.  Brewster,  42  L.  R.  A.  444,  which  holds  indictment 
not  avoided  by  presence  of  stenographer  of  state's  attorney  in  grand  jury  room 
4unng  taking  of  testimony. 

Cited  in  note  (28  L.  R.  A.  368)  on  improper  influence  on,  or  interference  withj 
grand  jury. 

28  L.  R.  A.  375,  BAIRD  v.  BAJRD,  145  N.  Y.  6S9,  40  N.  E.  222. 
Parol  eTldencc  coneernlBS  wrKlDva. 

Approved  in  Parmerter  v.  Colrick,  20  Misc.  205,  46  N.  Y.  Supp.  748,  holding 
oral  evidence  admissible  as  to  purposes  and  conditions  of  delivery  of  instrument 
for  payment  of  money,  if  attempted  enforcement  vould  violate  agreemoit  or  con- 
stitute fraud;  lannon  v.  Lynch,  160  N.  Y.  488,  56  N.  E.  5,  holding  parol  evi- 
dence admissible  in  action  between  parties  that  note  or  security  for  payment  of 
money  was  in  fact  delivered  for  purpose  quite  different  from  that  appearin;^  on 
its  face;  Megowan  v.  Peterson,  173  N.  Y.  6,  65  N.  E.  738,  holding  parol  evidence 
admissible  in  action  between  parties  that  trustee  of  insolvent  firm  signing  note, 
with  word  "trustee"  after  his  name,  was  not  personally  liable,  though  representa- 
tive character  not  shown  on  face  of  note;  Underwood  v.  Greenwich  Ins.  Co.  161 
N.  Y.  425,  55  N.  E,  936,  holding  parol  evidence  admissible  that  parties  intended 
that  binding  slip,  stating  tliat  it  should  be  void  on  deliveiy  of  policy,  should  not 
flurvive  rejection  of  policy  and  notice  to  that  effect;  Snyder  v.  Ash,  30  App.  Div. 
185,  51  N'.  Y.  Supp.  772  (dissenting  opinion),  majority  holding  parol  evidence 
incompetent  that  mortgage  executed  by  husband  and  wife,  covering  undivided 
interest  of  both,  was  executed  by  wife  merely  to  release  inchoate  right  of  dower  in 
husband's  interest;  Jamestou'n  Business  College  Asso.  v.  Allen,  172  X.  Y.  302, 
92  Am.  St.  Rep.  740,  64  N.  E.  952  (dissenting  opinion),  majority  holding  parol 
evidoice  inadmissible  to  show  condition  upon  which  promiBsory  note  was  delivered. 

Criticised  in  Newman  v.  Baker,  10  App.  D.  0.  200,  holding  parol  evidence  inad- 
missible that  parties  agreed  that  deed  delivered  and  accepted  should  not  take 
efl'ect  unless  one  of  parties  should  do  certain  acta  within  a  year, 

^—  Aa  to  conaldermtloB. 

Approved  in  Sparling  v.  Wells,  24  App.  Div.  587, '49  N.  Y.  Supp.  321,  holding 
declarations  of  mortgagee  while  owner,  that  it  was  without  consideration,  admissi- 
ble against  assignee  of  mortgage;  Church  v.  Case,  110  Mich.  625,  68  N.  W.  424, 
holding  parol  evidence  admissible  that  mortgage  was  executed  without  considera- 
tion, as  mere  form,  without  intent  that  it  should  be  enforced ;  Hanes  v.  Sackett, 
56  App.  Div.  C15,  67  N.  Y.  Supp.  843,  holding  parol  evidence  admissible  that  mort- 
gagor on  conveying  premises  agreed  that  grantee  should  receive  balance  not  yet 
received  from  mortgagee;  Williams  v.  Whittell,  6D  App.  Div.  346,  74  N.  Y.  Supp. 
820,  suggesting  that  parol  evidence  was  admissible  as  to  consideration  for  execu- 
tory agreement,  although  in  form  of  instrument  under  seal,  reciting  considera- 
tion of  "41  and  other  valuable  consideration;"  Xortrip  v.  Hermans,  16  Misc.  314, 
39  N.  Y.  Supp.  415,  holding  parol  evidence  admissible  as  to  actual  consideration 
for  assignment  of  contract  for  pnrchase  of  land;  Hess  v.  Allen,  24  Misc.  396, 
53  N.  Y.  Supp.  413,  holding  oral  evidence  admissible,  in  aeti<Mi  on  contract  to  pay 
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law  firm  stated  annual  salary,  alleged  to  be  illegal  in  part  because  of  agreeiuent* 
by  attorneys  to  allow  defendants  percentage  of  fees  from  persons  introduced  by 
them,  that  it  was  represented  that  such  fees  would  reduce  amount  to  be  paid  to 
attorneys;  Mygatt  v.  Coe,  147  X.  ¥.  466,  42  N.  E.  17,  holding  parol  evidence  that 
husband  received  part  of  consideration  expressed  in  deed  of  wife's  prenoises  i> 
which  he  joined  admissible  oa  issue  as  to  his  posseHHion  of  the  premises ;  Mediesl 
College  Laboratory  v.  New  York  University,  76  App.  Div.  59,  78  N.  Y.  Supp- 
673,  holding  parol  evidence  admissible  to  show  conditions  and  consideration  of  oob- 
veyaoce,  and  failure  thereof. 

Bstoppel  hT  eentraet. 

Approved  in  Gibbins  v.  Campbell,  148  N.  Y.  414.  42  N.  E.  1055,  holding  dis- 
charge of  mortage  proper,  where  mortgagee  accepts  bequests  in  will  of  his  father 
in  which  he  asserted  liis  ownership  of  same  and  directed  its  discharge;  Bennett 
V.  Bennett,  50  App.  Div.  129,  63  N.  Y.  Supp.  387,  holding  unsealed  instrument 
signed  and  acknowledged  by  son  of  testatrix  after  her  death,  reciting  his  relea^ 
of  all  right,  title,  and  interest  in  her  estate  in  consideration  of  transfer  of  land 
by  her  to  him,  and  acknowledging  full  satisfaction  of  all  claims,  inefi'ectual  to 
release  his  interest;  Orth  v.  Orth,  I4S  Ind.  210,  »2  L.  R.  A.  308.  57  Am.  St.  Rep. 
18b,  42  N.  E.  277  (dissenting  opinion),  majority  holding  parol  promise  to  testator 
by  sole  beneficiary  of  will  to  dispose  of  part  of  property  in  favor  of  another  per- 
son invalid  as  to  realty  or  personalty  coming  within  statute  of  frauds. 


28  L.  R.  A.  379,  SULZ  v.  MUTUAL  RESERVE  Fl.'ND  LIKE  ASSO.  145  N.  Y.  563,. 
40  N.  E.  242. 


Appro%'ed  in  Re  Learned,  12  Misc.  564,  34  N.  Y.  Supp.  169,  holding  decision  of 
foreign  court  as  to  commissions  of  committee  of  lunatic  who  appeared  in  action 
before  such  court  entitled,  by  way  of  comity,  to  weight  and  respect  by  court  ap- 
pointing him. 

Salts  In  different  Jnrlsdletlona  on  lunrnaoe  polleri 

Approved  in  Equitable  Life  Assur.  Soc.  v.  Brown,  187  U.  S.  314.  47  L.  ed.  193. 
23  Sup.  Ct.  Rep.  123,  sustaining  right  of  suit  agninrit  Xew  York  insurance  com- 
pany on  policy  payable  there  by  one  having  possession  of  policj-  at  domicil  of 
insured  in  other  state  or  territory;  Traflet  v.  Empire  L.  Ins.  Co.  G4  iS.  J,  L.  391, 
46  Atl.  204,  holding  judgment  Hgninst  insiiiance  company  in  action  in  New  I'ork 
by  administratrix  appointed  in  that  state,  bar  to  action  in  otlier  state  whert 
insured  died,  by  administrator  appointed  in  latter  state. 

Distinguished  in  Steele  v.  Connecticut  General  L.  Ins.  Co.  31  App.  Dir.  3!i3. 
53  N.  Y.  Supp.  373,  Reverxing  22  Misc.  253,  40  N.  Y.  Supp.  647,  holdin?  that 
action  on  policy  by  administrator  appointed  in  state  of  domicil  of  insured  doe* 
not  abate  on  commencement  of  action  by  ancillary  administrator  appointed  in 
state  where  insurer  incorporated  and  loan  made,  secured  by  assignment  of  policy. 
Servlee  on  forelvn  eorponitiOB. 

Approved  in  Steele  v.  Cfmnecticut  General  L.  Ins.  Co.  31  App.  IWv.  397,  53 
N.  Y.  Supp.  373,  holding  service  on  foreign  insurance  company  by  delivering  writ 
to  superintendent  of  insurance  ^ective. 

Binding  effect  of  br-laws  on  meniber  of  aasoeUttlon. 

Cited  in  Clark  v.  Mutual  Reserve  Fund  Life  Asso.  14  App.  D.  C.  173,  43  L.  S.  .\. 
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395,  holding  member  of  mutual  insurance  company  concluuvely  presumed  to  know 
its  constitution  and  by-laws. 

"Wko  mre  lesal  repreaentattTea*  ete.,  of  deceaaed* 

Approved  in  Leonard  v.  Harney,  G'J  App.  Div.  299,  71  N.  Y.  Supp.  546,  holding 
widow  of  insured  entitled  to  insurance  wliere  application  provides  for  payment  to 
such  person  as  applicant  directs  in  his  will,  which  bequeathed  policy  to  her,  al- 
though policy  itself  was  made  payable  to  insured  or  his  "legal  representatives." 

Who  «Btltled  to  Mcover  on  vollcr* 

Distinguished  in  Urogan  v.  United  States  Industrial  Ins.  Co.  90  Hun,  523,  36 
N.  Y.  Supp.  687,  holding  instrument  by  which  insured  "requests  and  authorizes" 
company  to  pay  the  insurance  to  specified  person  entitles  latter  to  maintain  action 
on  policy. 

—  I<csal  or  peraomal  reprcaeatatlTea. 

Appro\*ed  in  GeofTroy  v.  Gilbert,  5  App.  Div.  102,  38  N.  Y.  Supp.  643,  holding 
perf«onal  representative  of  daughter  of  insured  entitled  to  policy  payable  to  daugh- 
ter or  her  legal  representatives,  where  daughter  dies  before  insured;  Beil  v.  Su- 
preme Lodge,  K,  of  H.  80  App.  Div.  614,  60  N.  Y.  Supp.  761,  holding  widow  suing 
as  individual  on  policy  cannot' waive  prohibition  against  physician  disclosing  iit- 
formation  obtained  from  patient,  under  statute  authorizing  waiver  by  "personal 
representatives"  only;  He  Smith,  42  Misc.  647,  87  N.  Y.  Supp.  725,  holding  that 
death  certificate  "payable  to  estate"  passes  to  persons  competent  to  take  und^r 
statute  of  distributions,  where  order  was  established}  not  to  increase  estate  of 
members,  but  to  provide  for  proper  beneficiaries. 

Cited  in  note  (30  L.  R.  A.  610)  on  who  are  "legal  representatives"  within  mean- 
ing of  life  insurance  policies. 

28  L.  R-  A.  384,  PEOPLE  v.  RATHBONE,  145  N.  Y.  434,  40  N.  E.  395. 
Conatmctton  of  Const  Itntl  on. 

Approved  in  Re  Brenner,  35  Misc.  309,  71  N.  Y.  Supp.  44,  holding  Constitution 
of  1894  adopted  with  reference  to  all  local  offices  then  existing;  Rathbone  v. 
Wirth,  6  App.  Div,  311,  40  N.  Y.  Supp.  535;  Re  Sweeley,  12  Misc.  182.  33  X.  Y. 
Supp.  369;  People  cat  rel.  McClelland  v.  Roberts,  01  Hun,  111,  3(1  X.  Y,  Supp.  077, 
Affirming  13  Misc.  457,  34  N.  Y.  Supp.  641,— holding  that  it  will  be  presumed 
that  constitutional  convention  had  existing  laws  in  view  when  framing  Constitu- 
tion; Smith  V.  St.  Lawrence  County,  148  N.  Y.  193,  42  X.  E.  592.  and  People 
ex  rel.  Balsom  v,  Mosher,  163  N.  Y.  36,  79  Am.  St.  Rep.  552,  57  X.  E.  88,  Alfivm- 
ing  45  App.  Div.  74,  61  X.  Y.  Supp.  452,  requiring  elTect  to  be  given  to  all  pro- 
visions of  Constitution,  if  possible;  People  ex  rcl.  McClelland  v.  Roberts.  01  Hun, 
no,  36  X.  Y.  Supp.  677,  Affirming  13  Misc.  455,  34  X.  Y.  Supp.  641,  holding  that 
intent  and  meaning  of  framers  of,  and  people  adopting,  Constitution  are  to  be 
gatliered,  if  possible,  from  plain  and  ordinary  meaning  of  words  used ;  Ae  Brenner, 
3fi  Misc.  316,  71  N.  Y.  Supp.  44,  holding  provision  in  new  Constitution  as  to 
I'lection  of  officers  wliose  offices  may  "hereafter"  be  created  not  referable  back  to 
earlier  Constitution  so  as  to  include  oifice  created  before  new  Constitution;  State 
ex  rel.  Childs  v.  Sutton,  63  Minn.  150,  30  L.  R.  A.  632,  56  Am.  St.  Rep.  459,  65 
X,  W.  262,  denying  i-  wer  of  court  to  indulge  in  speculation  as  to  meaning  or 
wisdom  of  plain  constitutional  provision;  People  v.  Dooley,  69  App.  Div.  545,  75 
X.  Y.  Supp.  350  (dissenting  opinion),  as  to  lack  of  pouter  to  add  to,  or  take  away 
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from,  Constitution  by  judicial  interpretation;  People  t.  Wadhams,  176  N.  T.  9, 
68  N.  E.  6S,  holding  that  public  officer  accepting  privilege,  accorded  hy  pass,  of 
riding  in  palace  ear,  aeoepts  free  transportation  within  prohibition  of  oonatito- 
tional  proviaion. 

Wko  mre  pablle  ofloera,  mnd  tkeir  vowem> 

Approved  in  Dempsey  v.  New  York  C.  &  H.  R.  R.  Co.  146  N.  Y.  294,  40  N.  E. 
S67,  holding  railroad  policeman  a  public  officer  prohibited  from  receiving  free 
pass  for  hia  own  benefit;  Merzbach  v.  New  York,  163  N.  Y.  22,  57  N.  E.  96,  sus- 
taining right  of  person  holding  office  of  mcBsenger  and  librarian  in  district  at- 
torney's office  to  recover  for  services  as  notaty;  Re  Searls,  165  N.  Y.  339,  49  N.  K 
038,  hdding  commissioner  appointed  to  take  testimony  for  use  in  other  state  em- 
powered to  determine  in  first  instance  pertinency  and  propriety  of  questiona  asked 
witness. 

Cited  in  dissenting  opinion  in  People  ex  rel.  MaeDonald  v.  Leubischer,  34  App. 
Div.  596,  54  N.  Y.  Supp.  8tf9,  Affirming  23  Misc.  497,  51  N.  Y.  Supp.  735,  majority 
denying  power  of  foreign  notary  appointed  as  commissioner  to  take  testimony  of 
certain  witnesses  for  use  in  foreign  court,  to  punish  for  contempt  subpoenaed  wit- 
n^s  refusing  to  answer  impertinent  questions. 

28  L.  R.  A.  386,  GIPPS  BREWING  CO.  T.  D£  FRANCE,  91  lowa,  108,  61  Am. 

St.  Rep.  329,  58  N.  W.  1087. 
WlWB  title  vassea. 

Approved  in  Buckingham  v.  Dake,  50  C.  C.  A.  503,  112  Fed.  270,  holding  that 
title  to  personalty  does  not  pass  until  delivery,  under  contract  by  which  seller 

is  to  deliver  at  specified  plaoe  and  pay  freight;  Julius  Winkelmeyer  Brewing 
Asso.  V.  Nipp,  6  Kan.  App.  736,  50  Pac.  956,  holding  sale  of  liquor  made  at  place 
of  delivery  where  freight  charges  are  paid  in  flrst  instance  by  purcha^ser,  but  are 
to  be  deducted  from  purchase  price;  Cameron  v.  Fellows,  109  Iowa,  538,  80  N.  \V. 
5C7,  holding  that  sale  of  beer  takes  place  at  customer's  saloons,  where  ag:>nt 
having  it  in  cold  storage  building  takes  orders  at  saloons,  delivers  liquor  therc^ 
and  collects  his  pay  at  same  place. 

Cited  in  Wind  v.  Her,  93  Iowa,  321.  27  L.  R.  A.  221,  61  K.  W.  1001,  holding 
that  title  to  liquor  purchased  in  Nebraska,  by  resident  of  Iowa,  and  paid  for  on 
arrival  of  bills  before  liquor  itself,  passes  in  Nebraska  although  right  is  retained 
to  test  liquor  on  arrivaJ  and  return  that  found  unsatisfactory. 

What  la  pimce  of  eoatraet. 

Cited  in  Emerson  Co.  v.  Proctor,  97  Me.  364,  M  Atl.  849,  holding  that  written 
proposal  signed  by  one  of  parties  in  Maryland,  and  accepted  and  signed  by  the 
other  in  Maine,  becomes  Maine  contract. 

Cited  in  note  (61  L.  R.  A.  426)  on  conflict  of  laws  as  to  sales  of  intoxicating 
liquor. 

28      R.  A.  389,  RESREGIEU  v.  SIOUX  CITY,  94  Iowa,  543,  63  N.  W.  184. 
RlKkt  to  dammarea  'or  ehaagte  of  Ktreet  yrade. 

Approved  in  Whaples  v.  Waukngan,  95  111.  App.  32,  holding  paving  at  other 
grade  than  that  fixed  by  ordinance  done  by  city  at  its  peril;  Buser  v.  Cedar 
Rapids,  115  Iowa,  685,  87  N.  VV.  404,  holding  on'ner  entitled  to  damages  on  rais- 
ing grade  of  street  to  height  originally  fixed      ordinance,  althon^^  damages  pre- 
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viousty  paid  after  raising  grade  to  lialf  libight  fixed;  Farmer  v.  Cedar  Rapids,  llfl 
Iowa,  325,  80  N.  W.  1105,  denyiDg  recovery  to  abutting  owner  improving  prem- 
ises according  to  actual  grade,  wlien  different  grade  has  been  established  by  ordi- 
nance, for  damages  from  city's  bringing  street  to  established  grade. 

Cited  in  footnoteB  to  Searle  v.  Lead,  39  L.  R.  A.  345,  which  denies  right  to 
^ade  street  in  front  of  premises  without  making  compensation;  Less  v.  Butte, 
61  L.  R.  A.  601,  which  requires  compensation  for  injury  to  abutting  property  by 
original  establishment  of  street  grade. 

28  L.  R.  A.  391,  AXLINE  v.  SHAW,  36  Fla.  306,  17  So.  411. 
'What  pajMM  mm  appurtenance. 

Cited  in  footnote  to  Forrest  v.  Vanderbilt,  52  L.  R.  A.  473,  which  holds  naphtha 
launch  not  appurtenance  of  yacht  with  which  used  as  trader. 

Rlparlaa  rtv^ts. 

Cited  in  footnote  to  New  Engknd  Trout  &.  Salmon  Club  v.  Mather,  33  L.  R.  A. 
569,  which  denies  right  of  action  for  mere  crossing  of  uncultivated  land  to  reach 
public  waters  for  purpose  of  fisliing. 

Cited  in  note  (40  ]>.  K.  A.  393)  on  separation  of  riparian  rights  from  upland, 

—  Title  to  land  nnder  water. 

Cited  in  footnote  to  People  v.  Silberwood,  3£  L.  R.  A.  694,  which  holds  fee  of 
land  under  waters  of  Lake  Erie  in  state. 

Cited  in  note  (45  L.  R.  A.  239)  on  title  to  land  between  high  and  low  watat 
marks. 

28  I*  R.  A.  394,  HEKR  v.  CENTRAL  KEXTUCKY  LUXATIC  ASYLUM,  97  Ky. 

468,  63  Am.  St.  Rep.  414,  30  S.  W.  971. 
lajnnetlon  nvalnat  DnlMnee. 

Distinguished  in  Columbia  Ave.  Sav.  Fund,  S.  D.  Title  A,  T.  Co.  v.  Prison  Com- 
mission, 92  Fed.  803,  sustaining  right  to  injunction  against  polluting  waters  of 
stream  used  for  supplying  city,  only  when  practically  certain  that  substantial 
injury  to  plaintiff  or  detriment  to  public  will  follow;  Deaconess  Home  &  Hospital 
T,  Bontjefl,  104  III.  App.  403,  sustaining  injunction  against  continuance  ot  nui- 
sance by  charitable  institution  not  suable  at  law. 

Llabllltr  of  pabltc  corporation. 

Cited  in  footnote  to  Hearns  v.  Waterbury  Hospital,  31  L.  R.  A.  224,  which 
denies  liability  of  charitable  hospital  for  wrongful  neglect  ot  servants. 

Distinguished  in  Gross  v.  Kentucky  Bd.  of  Managers,  105  Ky.  850,  43  L.  R.  A. 
706,  49  S.  W.  458  (dissenting  opinion),  majority  sustaining  right  to  sue  board  of 
managers  of  World's  Cf>lumbian  Exposition  for  indebtedness  due  from  it. 

28  L.  R.  A.  396,  STATE  v.  FARRINGTOX,  69  Minn.  147,  00  N.  W.  1088. 
Svaelcncr  Of  iBdletascnt. 

Approved  in  State  v.  Nelson,  70  Minn.  376,  82  N.  W.  674,  holding  indictment 
charging  defendant  with  embezzlement  of  money  which  came  into  his  possession 
as  assignee  for  creditors  which  money  ia  also  allep^d  to  be  property  of  assignor, 
without  further  allegations  as  to  ownership,  insufficient. 

Cited  in  note  (28  L.  R.  A.  395)  on  limitation  of  general  allegations  in  Indict- 
ment by  specific  allegations. 

L.  R.  A.  Aa.— Vol.  III.— «7. 
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S8  L.  R.  A.  400.  GIBSON  v.  SHEEHAN,  6  App.  D.  G.  391. 

LImbllity  of  SBretT  compaDr  IndeaaalfTina:  one  ot  several  anreCieo. 

Criticized  in  American  Surety  Co.  v.  Boyle,  65  Oliio  St.  494,  63  N.  E.  73,  hold- 
ing eurety  company  indemnifying  one  surety  on  replevin  bond,  in  oonsideratioB 
of  premium  paid  principal  oUigor,  not  liable  to  cosureties  in  excess  of  amount 
of  such  premium. 

28  L.  R.  A.  402,  FLKXXIKEK  v.  MARSHALL.  43  S.  C.  80,  20  S.  K  788. 
CoHitrnelion  of  term  ''creditor." 

Cited  in  St«wart  v.  Waterboro  &  W.  R.  Co.  64  S.  C.  96,  41  S.  E.  827,  holdinf 
that  term  "creditor,"  in  statute  providing  for  otmsoHdaticHi  of  railroad  com- 
panies, indudes  persons  entitled  to  damages  for  torts. 

28  L.  R.  A.  405,  CHAPMAN  v.  ROCKFORU  INS.  CO.  89  Wis.  572,  62  N.  W.  422. 
Avpralaal  mm  condlllon  precedent  to  aetloa)  validltr  of  provlslov. 

Approved  in  Zalesky  v.  Home  Ins.  Co  102  Iowa,  620,  71  N.  W.  566,  holding 
complianoB  with  provisions  in  policy  for  appraisement,  ctmdition  precedent  to  suit 
in  sbsmoe  of  statute  to  contrary;  Conneoticut  F.  Ins.  Co.  v.  GcAen.  97  Md.  304, 
99  Am.  at.  Rep.  445,  56  Atl.  075,  holding  insured  not  prevented  from  maintaining 
suit  upon  policy  by  failure  of  appraisement,  which  occurred  without  his  fault. 

Cited  in  footnotes  to  Hartford  F.  Ins.  Co.  v.  Hon,  60  L.  R.  A.  436,  which  holds 
void,  apjeement  to  settle  all  differences  by  arbitration,  without  suit;  Mittenthal 
V.  Mascagni,  60  L.  R.  A,  812,  which  sustains  provision  in  contract  for  entertain- 
ment tour,  that  suita  shall  be  brought  in  country  of  domicil. 

Waiver  of  appraisal. 

Approved  in  Hickerson  v.  German-American  Ins.  Co.  96  Tenn.  197,  32  L.  R.  A. 
174,  33  S.  \V.  1041,  holding  existence  of  real  difference  arising  out  of  honest 
effort  between  insurer  and  insured  necessary  to  make  provision  for  arbitration 
operative;  Read  v.  State  Ins.  Co.  103  Iowa,  316,  64  Am.  St.  Rep.  160,  72  X.  W. 
665,  holding  unreasonable  delay  of  appraisers  to  select  an  umpire  and  proceed 
with  apiHuisemeut,  waiver  of  provision  for  same;  Hickerson  v,  German-American 
Ins.  Co.  96  Tenn.  206,  32  L.  R.  A.  176,  footnote  p.  172,  33  S.  W.  1041,  holding 
unreasonable  demand  of  appraiser  for  insurer  that  umpire  be  chosen  who  does 
not  live  in  vicinity,  waiver  of  arbitration;  Northern  Aasur.  Co.  v.  Samuels,  11 
Tex.  Civ.  App.  422,  33  S.  W.  239,  holding  failure  of  insurer  to  appear,  by  agent 
or  otherwise,  at  time  and  place  fixed  for  appraisement  of  fire  loss,  waiver  of  right 
of  appraisement. 

Cited  in  footnote  to  Grand  Rapids  F.  Ins.  Co.  v.  Finn,  50  L.  R.  A.  555,  which 
holds  appraisal  of  loss  not  required  by  policy,  unless  demand  made  by  insurer. 

28  L.  R.  A.  409,  STATE  ex  rel.  WHITE  v.  NEFF,  62  Ohio  St.  375,  40  N.  E.  720. 

28  L.  R.  A.  414,  Re  COMASSI.  107  Cal.  1,  40  Pac.  16. 
Revoeatlon  of  will  or  al»«tea>eKt  of  levacy. 

Cited  in  Hibberd  v.  Trask,,  160  Ind.  504.  67  N.  E.  179.  holding  that  divorce 
and  remarriage  does  not  revoke  will  made  by  married  woman  before  divorce. 

Cited  in  footnotes  to  Flannigan  v.  Howard,  69  L.  R  A.  604,  which  holds  de- 
vises and  legacies  in  mil  ratably  abated  by  adoption  of  child  after  its  executkm: 
Glascott  V.  Bragg.  56  L.  R.  A.  258,  which  holds  will  in  favor  of  third  person  re- 
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voiced  by  marriage  and  adoption  of  child;  Re  Kelly,  56  L.  R.  A.  754,  which  hold* 
woman's  will  not  revoked  by  subsequent  nuuriage;  Miles's  Appeal,  36  L.  R.  A. 
176,  which  faolda  eraBore  of  specific  legacy  from  will  not  sufBcient  reeoratlcm  of 
such  l^acy. 

Distinguished  in  Hilpire  v.  Claude,  109  Towa,  107,  40  L.  R.  A.  174,  77  Am.  St. 
Rep.  524,  80  N.  W.  332,  holding  will  leroked  1^  subsequent  adoption  of  child. 

28  li.  R.  A.  416,  HORNBROOK  t.  ELM  GROVE,  40  W.  Va.  S43,  21  S.  E.  651. 
Syeelml  aeta  rcpcmllav  or  wMmrnMrng  HUtelval  vkmrtera. 

Approved  in  Roby  v.  Sheppard,  42  W.  Va.  288,  26  S.  E.  278,  holding  act  amend- 
ing charter  of  town  containing  population  of  more  than  2,000,  which  takes  from 
town  of  less  than  2,000  some  of  its  territory,  not  special  act  within  prohibition 
against  amending  charters  of  latter  kind  of  towns;  South  ilorgantown  v.  Mor- 
gantown,  49  W.  Va.  730,  40  S.  E.  15,  sustaining  power  of  legislature  to  pass 
special  act  uniting  territoiy  of  several  municipalities  into  one,  thus  repealing 
charters  of  Mrlginal  ones. 

Remedica  for  IllesBl  MiDCKAtlra  t*  B««lcip*lltr> 

Cited  in  footnote  to  State  ear  rel.  Childs  v.  Crow  Wing  County,  3B  L.  R.  A. 
745,  which  authorizes  quo  warranto  to  oust  county  from  adjoining  territoiy  ille- 
gally annexed. 

CellAtcnl  attaclc  od  corporate  existence. 

Cited  in  footnote  to  Kuhn  v.  Port  To>«'nsend.  20  L.  R.  A.  445,  which  holds  mere 
irregularities  no  ground  for  attack  on  annexation  of  territoiy  to  city. 


28  L.  R.  A.  421,  NUNNELLY  v.  SOi:THERN  IRON  CO.  94  Tenn.  397,  29  S.  W. 


BII«ct  and  vnlldltr  of  parol  license. 

Approved  in  Ijing  v.  Maybcrry,  Rfi  Tenn.  382,  36  S.  W.  1040,  holding  that 
right  in  private  way  cannot  be  created  by  parol  license. 

Cited  in  note  (49  L.  R.  A,  503,  622)  on  revocahility  of  license  to  maintain 
burden  on  land  after  licensee  has  incurred  expense  in  creating  burden. 

Rlsrht  to  pollntc  watem. 

t'ited  in  footnote  to  Weston  Paper  Co.  v.  Popf.  56  L.  R.  A.  8!)9,  which  sustains 
liability  for  pollution  of  stream  by  discharge  from  strawboard  works,  though 
business  skilfully  ctmducted, 

UaMlltr  of  servant,  mg^nt,  and  corporate  officer  or  stockholder, 

.Approved  in  Cameron  v.  Kenyon-Connell  Commercial  Co.  22  Mont.  320,  44  L. 
R.  A.  511,  footnote  p.  508,  74  Am.  St.  Rep.  602,  56  Pae.  508.  holdinji  directors' 
liability  in  storage  of  explosives  dependent  on  due  care  in  managing  buninens. 

Cited  in  Itevenport  v.  Newton,  71  Vt.  22,  42  Atl.  1087,  holding  director  per- 
sonalty liable  for  acts  of  corporatim,  only  when  he  does  something  making  t^em 
his  acts  also. 

Cited  in  footnote  to  White  v.  Wilson,  37  L.  R.  A.  107,  which  denies  right  of 
member  of  club,  sliaring  in  winnings  of  gambling,  to  recover  on  note  for  money 
loaned  for  use  in  game. 

Cited  in  notes  (28  L.  R.  A.  433)  on  liability  of  agent  or  ser^'ant  to  third  per- 
sons for  his  own  Diligence  or  nonfeasance;  (50  L.  R.  A.  045]  on  liability  of 
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servanta  or  agent  for  conversion,  trespass,  or  other  positive  act  of  wroosdoinj 
against  third  parties  under  orders  of  employer;  (28  L.  R.  A.  421)  on  per«ouI 
liability  of  oflQcera  of  corporation  for  its  torts  or  negligence. 

2B  L.  R.  A.  430,  SEAMANS  v.  TEMPLE  CO.  105  Mich.  400,  fiS  Am.  St  Rep.  457, 

63  N.  W.  408. 
F«relva  eorpormtlona. 

Approved  in  Buell  v.  Breese  Mill  &  Grain  Co.  65  111.  App.  275,  snstaining  act 
requiring  foreign  insurance  company  to  appoint  attorney,  etc.,  before  doing  busi- 
ness in  state;  Bough  v.  Breitung,  117  Mich.  56,  75  N.  \V.  147,  holding  action  on 
contract  not  maintainable  by  foreign  corporation  doing  businesa  in  state,  wlthoot 
paying  francbise  fee  required  by  statute;  Commonwealth  Mut.  F.  Ins.  To.  t. 
Hayden  Bnw.  60  Neb.  638,  83  Am.  St.  Rep.  645,  83  N.  W.  822,  denying  riftlit  of 
foreign  insurance  companies  not  complying  with  law  as  to  doing  business,  to 
claim  enforcement  of  contracts  in  courts  of  state;  People's  Mut.  Ben.  Soc,  v. 
Lester,  105  Mich.  717,  63  X.  \V.  977,  holding  action  to  recover  money  collprted 
by  agent  not  maintainable  by  foreign  mutual  benefit  society  forbidden  under  pen- 
alty to  do  business  in  state;  Cowan  v.  London  Assur.  Corp.  73  Miss.  328,  55  Am. 
St.  Rep.  535,  19  So.  298,  liolding  action  for  premiums  not  maintainable  by  w 
poration  which  has  not  complied  with  statutory  requirements;  Seamatis  r. 
Christian  Bros.  Mill  Co.  06  Minn.  208,  68  X.  W.  1065,  denying  ri^t  of  foreign 
insurance  company,  whether  incorporated  or  not,  to  recover  premiums  on  contract! 
to  insure  property  in  state,-  entered  into  either  within  or  without  state,  unless 
statutory  requirements  complied  with;  Indiana  Millers'  Mut.  F.  Ins.  Co.  v.  People, 
65  111.  App.  358,  holding  offioers  of  foreign  insurance  company  not  authorized  to 
do  business  in  state  chargeable  with  knowledge  of  participation  in  forbidden  act, 
in  receiving  application  by  mail  from  person  in  state  for  insurance  on  propenj 
therein  and  sending  policy  to  him. 

Cited  in  National.  Mut.  Bldg.  &  L.  Asso.  v.  Burch,  124  Mich.  67,  S3  Am.  St. 
Rep.  311,  82  N.  W.  837,  holding  that  right  of  foreign  loan  association  to  enforce 
contract  without  filing  articles  of  inooTporation,  etc.,  cannot  be  first  questioned  on 
appeal. 

Cited  in  footnote  to  People  v.  Gay,  30  L.  R.  A.  464,  which  sustains  act  pro- 
hibiting solicitation  of  insurance  within  state  for  nonresident  without  procuring 
certificate  of  authority. 

Distinguished  in  Holder  v.  Aultman,  M.  4  Co.  169  l*.  S.  92,  42  L.  ed.  673, 
18  Sup.  Ct.  Rep.  269,  holding  valid,  contract  made  elsewhere  by  foreign  corpo- 
ration which  has  not  filed  articles  of  incorporation,  etc.,  although  performable  in 
state;  People  v.  Hawkins,  100  Mich.  482,  64  N.  W.  736,  holding  that  agent  de  facto 
of  foreign  corporatitHi  may  be  convicted  of  embeuling  its  funds,  although  It  has 
not  complied  with  statute  as  to  doing  business  in  state;  Root  v.  Sweeny,  li 
S.  D.  52,  80  N.  W.  149,  holding  that  foreign  corporation  h&s  vested  right  to 
maintain  action  on  contract  entered  into  while  courts  held  sudi  acticoi  maintain- 
able, notwithstanding  failure  to  comply  with  statutory  provisims  as  to  tiling 
copies  of  charters,  etc. 

State  c«Mnltr)  conflict  of  Im-vva. 

Cited  in  Palmer  v.  Palmer.  26  Utah,  40,  61  L.  R.  A.  645,  99  Am.  St.  Rep.  S20. 
72  Pac.  3,  holding  contract  for  final  separation  of  husband  and  wife  not  entoree- 
able  by  oourts  of  state  under  whose  laws  it  is  invalid. 
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Cited  in  foot\iote9  to  Pope  v.  Hanke,  28  L.  R.  A.  S68,  vhteh  holds  that  comity 
does  not  require  execution  of  law  against  public  policy;  Union  Cent.  L.  Ins.  Co. 
V.  Pollard,  36  L.  R.  A.  271,  as  to  law  governing  effect  of  answers  in  application 
for  poli<7  and  their  use  in  evidence;  Swing  v.  Munson,  58  L.  R.  A.  223,  which 
holds  insurance  contract,  valid  where  made,  not  enforceable  in  state  where  prop- 
erty located,  whose  laws  directly  violated. 

Cited  in  note  (63  L.  R.  A.  852)  on  oonffiot  of  laws  as  to  contracts  of  insurance. 

 Stockkolder*'  llabllltr. 

Approved  in  Finney  v.  Guy,  )0C  Wis.  277,  49  L.  R  A.  405,  82  N.  W.  595,  hold- 
ing action  to  enforce  liability  of  stockholders  not  maintainable  in  other  state, 
where  statute  provides  single  method  of  enforcement  by  one  suit  in  state  courts 
against  all  stockholders. 

Cited  in  note  (34  L.  R.  A.  741)  on  rig^t  to  enforce  stockholder's  liability  out- 
side of  state  of  incorporation. 

28  L.  R  A.  433,  MAYER  v.  TH0MPSO3T-HUTCHISOX  BLDG.  GO.  im  Ala.  611^ 

53  Am.  St.  Bep.  88,  16  So.  620. 
Llabllltr  of  servAMt  vw  aven*  for  fell  torts. 

Approved  in  Stiewel  v.  Bornian,  63  Ark.  38,  37  S.  W.  404,  holding  agent  having 
complete  management  of  principal's  business  liable  for  failure  to  perform  duty 
to  protect  third  persons  against  injuries;  Luling  v.  Sheppard,  112  Ala.  693,  21 
So.  352,  denying  right  to  defend  action  of  forcible  entry  and  detainer  on  ground 
that  defendant  was  acting  as  agent;  Lough  v.  John  Davia  &  Co.  30  Wash.  213, 
69  L.  R.  A.  806,  footnote  p.  802,  04  Am.  St.  Rep.  848,  70  Pae.  491.  holding  agent 
liable  for  injury  to  tenants  from  failure  to  make  necessary  repairs. 

Cited  in  footnotes  to  Lawton  T.  Chilton,  46  I*.  R.  A.  616,  which  holds  subcon- 
tractor for  transporting  mails  liable  in  tort  for  negligent  injury  to  postal  em- 
ployee; Winston  v.  Illinois  C.  R.  Co.  56  L.  R  A.  603,  which  authorizes  joint  or 
several  action  for  death  from  negligence  of  agent  of  railroad  company. 

Cited  in  notes  (28  L.  R.  A.  434)  on  liability  of  agent  or  servant  to  third  per- 
sons for  his  negligence  or  nonfeasance;  (27  L.  R  A.  186}  on  master's  civil  re- 
sponsibility for  wrongful  or  negligent  act  of  servant  or  agent  towards  one  who 
has  no  claim  on  master  by  reason  of  contract,  incipient  or  perfected;  (28  L.  B.  A- 
421,  427)  on  personal  liability  of  officers  of  corporation  for  its  torts  or  negligence. 

Distingui^^hed  in  Kuhnert  v.  Angell,  10  X.  D.  61,  88  Am.  St  Rep.  67S,  84  N.  W. 
.f70,  denying  liability  of  agent  for  nonresident  to  lease  and  collect  rents,  tor  in- 
juries by  barbed  wire  fence  across  beaten  trail,  negligently  built  by  subagent  not 
negligently  selected  by  agent. 

UuhUttT       ballsr  for  acta  of  bailee  Or  kla  scrvaBts. 

Cited  in  footnote  to  New  Jersey  Electric  R.  Co.  v.  Xew  York,  Ia  E.  ft  W.  R. 
Co.  43  L.  R.  A.  849,  which  holds  bailor  not  responsible  to  third  person  for  negli- 
gence of  bailee's  servant  in  respect  to  bailment. 

Fersoaal  llabllMr  of  corporate  oSeer. 

Approved  in  Lawlor  v.  French,  14  Misc.  fiOO,  35  N.  Y.  Supp.  1077,  holding 
president  and  manager  of  theater  company  liable  for  injury  to  employee  by  kick 
from  vicious  horse  used  iu  play ;  Camerm  v.  Kenyon-Connell  Cconmercial  Co.  22 

Mont.  320,  44  L.  R  A.  511,  footnote  p.  508,  74  Am.  St.  Rep.  602,  56  Pac.  508. 
holding  it  duty  of  directors  of  corporation  dealing  in  explosives  to  exercise  sueli 
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reasonable  supervision  as  will  result  in  obserrance  of  utmost  care  by  subordinates 
handling  explosives. 

Llabllitr  of  HMter  for  servant's  torts. 

Cited  in  footnotes  to  Nelson  Business  College  Co.  v.  Uoyd,  46  L.  C  A.  314. 
which  holds  employer  liable  for  servant's  wilful  or  malicious  acta  in  course  of 
employment;  Baltimore  Consol.  R.  Co.  v.  P^eroe,  45  L.  R.  A.  627,  which  hoM- 
master  not  relieved  because  injury  by  servant  was  wilful  and  malicious;  Alsever 
V.  Minneapolis  &,  St.  L.  R,  Co.  56  L.  B.  A.  748,  which  sustains  liability  for  in 
juries  caused  by  engineer  operating  Uow-oiT  oock  to  frighten  children;  Calver-i-m. 
H.  &  S.  A.  R.  Co.  V.  Zantzinger,  47  L.  R.  A.  282,  which  sustains  liability  for 
engineer's  ejection  of  trespasser  from  footboard  of  engine;  Soutbeni  R.  Co.  r. 
James,  63  L.  R.  A.  257,  which  holds  master  liable  for  injury  by  nig^t  watchman 
shooting  trespasser  while  running  away  after  being  arrested  by  him;  Dorsey  v. 
Kansus  City,  P.  *  G.  R.  Co.  52  L.  R.  A.  92,  which  holds  carrier  liable  for  <mx.i 
of  trespasser  falling  under  wheels  in  trying  to  escape  from  rocks  thrown  by  braki- 
man;  Enright  v.  Pittsburgh  Junction  R.  Co.  53  L.  R.  A.  330,  which  denies  ri^Li 
to  eject  or  frighten  ten-year-old  boy  from  rapidly  moving  train;  Palmisano  t. 
Xew  Orleans  City  R.  Co.  58  L.  R.  A.  405,  which  denies  master's  liability  for  injury 
to  boy  running  blindly  against  moving  car  after  release  by  employee,  who  bad 
caught  and  lectured  him;  Guille  v.  Campbell,  55  L.  R.  A.  Ill,  which  denies 
master's  liability  for  injury  to  bystander  by  slipping  of  hook  from  servant's  band 
while  pretending  to  throw  at  boys  playing  on  cotton  bales;  Lynch  v.  Florida  C. 
A  P.  R.  Co.  54  L.  R.  A.  810,  which  denies  company's  liability  for  assault  by  sta- 
tion agent  as  result  of  personal  quarrel;  Lamb  v.  Littnuin,  53  L.  R  A.  852,  which 
holds  employee  liable  for  assault  by  cruel  overseer  on  minor  employee. 

Admlsslbllltr  of  evidence  of  nstom* 

Cited  in  Pennsylvania  R.  Co.  v.  Naive  (Tenn.)  64  L.  R.  A.  448,  79  S.  W.  124. 
recognizing  that  evidence  of  custom  which  violates  settled  rule  of  law  is  inad- 
missible. 

28  L.  R.  A.  430,  GREEXBERG  v.  WHITCQMB  LUMBER  CO.  90  Wis.  225.  43 

Am.  St  Rep.  911,  63  K.  W.  93. 
Mnster's  doty  to  wan. 

Cited  in  note  (44  L.  R.  A.  60}  on  duty  of  master  to  instruct  and  warn  servanti 
as  to  perils  of  employment. 

Linbllltr  of  servant,  asent*  etc.,  for  his  acta. 

Approved  in  Luling  v.  Slieppard,  112  Ala.  503,  21  So.  352,  denying  right  to 
defend  action  of  fwcible  entry  and  detainer  on  ground  that  defendant  was  acting 
as  agent ;  Lawlor  V.  French,  14  Misc.  499,  35  N.  Y.  Supp.  1077,  holding  president 
and  manager  of  theater  company  liable  for  injury  to  employee  by  kick  of  vicious 

horse  used  in  play. 

Cited  in  notes  (28  L.  R.  A.  438,  442}  on  liability  of  agent  or  servant  to  tliir'I 
persons  for  his  own  negligence  on  nonfeanance ;  (28  L.  R  A.  427)  on  personal 
liability  of  officers  of  corporation  for  its  torts  or  negligence. 

Joint  nctlon  avalnst  master  and  servant. 

Approved  in  Charman  v.  Lake  Erie  &  W.  R.  Co.  105  Fed.  454,  holding  joint 
action  maintainable  against  railroad  company  and  foreman  ,  ,  switch  yard  fi>r 
injury  to  servant  tlirough  n^ligence  of  latter;  Howe  v.  Northern  P.  R.  Co.  3tf 
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Wash.  574,  60  L.  R.  A.  953,  footnote  p.  950,  70  Pac  1100,  authorizing  joinder  of 
master  and  negligent  servant  in  action  for  injuries  to  other  servant;  Schumpert 
Southern  R.  Co.  65  S.  C.  330,  95  Am.  St.  Rep.  802,  43  S.  E.  813,  austaining 
joint  action  against  railroad  company  and  employee  for  injury  from  misconduct 
of  latter,  committed  within  scope  of  employment,  and  referring  particularly  to 
annotation  in  28  L.  R.  A.  489. 

Distinguished  in  Herman  Berghoff  Brewing  Co.  v.  Przbylski,  82  LU.  App.  370, 
holding  that  judgment  cannot  be  sustained  jointly  against  master  and  servant, 
where  master  liable  only  on  doctrine  of  respondeat  superior;  Helms  v.  Northern 
P.  R.  Co.  120  Fed.  393,  denying  joint  action  against  railroad  company  and  em- 
ployee for  injury  to  fellow  employee,  caused  entirely  by  employee's  n^ligence, 
when  company's  liability  therefor  is  statutory  only. 

Disapproved  in  Warax  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  72  Fed.  641,  denying 
right  to  join  master  and  servant  in  action  for  wrongful  act  of  latter,  for  whicli 
former  liable  only  on  doctrine  of  rvapcndeat  suptrior. 

28  L.  R.  A.  443.  FATTEN'  PAPER  CO.  v.  KAUKAUNA  WATER-POWER  CO.  90 

Wis.  370,  48  Am.  St.  Rep.  937,  61  N.  W.  1121,  63  N.  W.  1019. 
RlSkts  In  water. 

Cited  in  Bigelow  v.  Draper,  6  N.  D.  163,  69  N.  W.  570,  holding  diversion  of 
part  of  non-navigable  stream  not  prevented  by  Constitution  when  needed  for 
public  use,  if  sulMtantial  integrity  of  stream  is  not  impaired;  Cox  v.  Howell,  108 
Tenn.  134,  58  L.  R.  A.  491,  65  S.  W.  868,  holding  grantor  of  undivided  interest  in 
mill  to  cotenant  precluded  from  subsequently  withdrawing  water  from  stream  for 
manufacturing  purposes  on  his  own  land  to  injury  of  mill. 

Cited  in  footnote  to  Priewe  v.  Wisconsin  State  Land  &  Impror.  Co.  33  L.  R.  A. 
445,  which  denies  legislative  power  to  authorize  drainage  of  lake  for  private 
benefit,  under  guise  of  legislating  for  public  health. 

Overruled  on  second  appeal  in  Cretan  Bay  &,  M,  Canal  Co.  v.  Patten  Paper  Co. 
172  V.  S.  58,  43  L.  ed.  364,  19  Sup.  Ct.  Rep.  97,  Reversing  93  Wis.  287,  66  N.  W. 
001,  holding  riparian  owner  not  entitled  to  prevent  diversion  of  surplus  water 
power  by  grantees  of  government,  whicli  incidentally  created  such  power  in  con- 
structing works  of  public  improvement  to  improve  navigation,  when  opportuni^ 
to  diitain  compensation  given  [judgment  in  accordance  with  this  decision  was 
rendered  in  104  Wis.  24,  83  N.  W.  118). 

28  L.  R.  A.  448,  DOVER  STAMPING  CO.  v.  FELLOWS,  163  Mo^.  191,  47  Am. 

St.  Rep.  448,  40  N.  E.  105. 
Protection  nsnlnat  Imitation  or  unfair  competition. 

Approved  in  Hildreth  v.  D.  S.  Mcl>)nald  Co.  164  Mass.  18,  49  Am.  St.  Rep. 
440,  41  X.  E.  56,  holding  manufacturer  entitled  to  injunction  against  palpable 
imitation  of  particular  combination  of  old  and  new  features  adopted  by  him  to 
present  his  goods  to  public. 

Cited  in  Flag^  ilfg.  Co.  v.  Holway,  178  Mass.  91,  50  X.  E.  00",  refusln/r  to 
enjoin  sale  of  zithers  deliberately  copied,  as  to  form  and  arran;:eiiieiit,  sifter 
unpatented  ziUiers  previously  made  and  sold  by  another  for  use  with  patented 
music 
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28  L.  R  A.  451,  PATTEE  t.  PAIGE,  103  Masft.  352,  47  Am.  St.  Bep.  459,  40 

N.  E.  108. 
Sltna  of  debt. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Naah,  118  Ala.  486,  41  L.  R.  A.  332,  72 
Am.  St,  Rep.  ISl,  23  So.  825,  holding  situs  of  debt  for  purpose  of  garnishment  at 
doniicil  of  creditor. 

28  L.  R.  A.  452,  BELL  v.  AMERICAN  PROTECTIVE  LEAGL^E.  163  Mass.  558, 
47  Am.  St  Rep.  481,  40  X.  E.  857. 

lilAbllltT  of  receiver  or  ■■■Ivnee  for  rent- 
Approved  in  Stoepel  v.  Union  Trust  Co.  121  Mich.  282,  80  JJ.  W.  13;  Dayton 
Hydraulic  Co.  v.  Felsentliall,  54  C.  C.  A.  541,  116  Fed.  965;  Johnston  v.  Robiiek. 
114  Iowa,  632,  87  N.  W.  401, —  holding  receiver  surrendering  leased  premises 
occupied  by  him  pending  Teceivership  not  liable  for  rent  anbsequently  aocruing; 
New  Hampshire  Trust  Co.  v.  Tag^rt,  68  X.  H.  559,  44  Atl.  751,  sustaining  right 
of  assignee  of  insolvent  trust  company  to  disaffirm  lease,  several  months  after 
appointment,  where  parties  had  agreed  that  his  occupancy  should  not  be  adoption 
of  lease;  Harrison  v.  J.  J.  Warren  Co.  183  Mass.  124,  66  N.  £.  580,  holding  that 
possession  by  receiver  of  corporate  property  is  possession  by  court,  title  thereto 
not  vesting  in  him. 

Cited  in  footnote  to  Stokes  v.  Hoffman  House,  53  L.  R.  A.  870,  which  denies 
receiver's  liability  for  rents  accruing  while  in  possession  of  leasehold  property. 

28  L.  R.  A.  455,  ATTY.  OEN.  t.  SULLIVAN,  163  Mass.  446,  40  N.  E.  84S. 
Wbe>  quo  warranto  lloi  and  Its  nntnr«. 

Cited  in  Atty.  Gen.  v,  Drohan,  169  Mass.  535,  61  Am.  St.  Rep.  301,  48  N.  E.  279, 
holding  that  information  in  nature  of  quo  n  nrrnnto  will  not  lie  to  try  membership 
in  city  committee  of  political  party,  as  such  office  is  not  public  one:  Haupt  t. 
Rogers,  170  Mass.  73,  48  N.  E.  1080,  holding  remedy  for  incorporators  of  elevated 
railroad  company  and  persons  associated  with  them,  whose  rights  have  been  vio- 
lated by  sale  or  attempted  sale  of  corporate  clmrter,  is  suit  in  their  own  name", 
instead  of  information  in  nature  of  quo  warranto;  State  ex  tel.  Folk  v.  Taltr, 
166  Mo.  568,  66  S.  W.  361,  holding  discretion,  not  controllable  by  courts,  lodgnl 
with  attorney  general  or  circuit  or  prosecuting  attorney  to  file  or  not  to  file 
information  in  nature  of  quo  warranto  to  oust  all^fed  usurper  of  offic?;  Atty. 
Gen.  V.  Adonai  Shomo,  167  Mass.  425,  45  N.  E.  762,  holding  information  in 
nature  of  quo  warranto,  to  have  charter  forfeited  for  nonuser  or  misuser  of  fran- 
chise, a  common-law  proceeding  not  to  be  prosecuted  by  private  attorney  at 
expense  of  town. 

Riarkt  to  Jury  trial. 

Cited  in  State  er  rel.  Broatch  v.  Moore  i,  66  Neb.  5,  76  N.  W.  530,  holding  jurj 
trial  of  issues  of  fact  in  quo  warranto  not  demendable  as  matter  of  right. 

Cited  in  footaote  to  Salt  Creeic  Valley  Tump.  Co.  v.  Parks,  28  L.  R.  A  Tfif- 
which  upholds  right  to  jury  trial  in  proceedings  to  declare  turnpike  road  aban- 
doned. 
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28  L.  R.  A.  458,  GEIGER  v.  PERKIOMEN  &  R.  TURJJP.  KOAD,  167  Pa.  582, 

31  Atl.  918. 
Bloyele  Imw. 

Applied  in  State  ap  rel.  Bettis  t.  MiMouri  P.  R.  Co.  71  Mo.  App.  391,  BUBtain- 
ii^  carrier's  right  to  refuse  to  receive  bicycle  as  ordinaiy  baggage.. 

Cited  in  footnote  to  Com.  v.  Forreat,  20  L.  R.  A.  365,  which  holds  use  of  bicy- 
cle on  sidewalk  along  turnpike  subject  to  penalty. 

Cited  in  note  (47  L.  R.  A.  290,  304)  on  bicycle  law. 

Distinguished  in  Richardson  v.  Danvers,  176  Mass.  414,  50  L.  R.  A.  127,  79 
Am.  St.  Rep.  320,  57  N.  £.  688,  holding  bicycle  not  within  meaning  of  statute 
requiring  highways  to  be  kept  reasonably  safe  for  "carriages." 

—  LIcciiM  tax  on  bf crcl««. 

Approved  in  Green  v.  Erie,  19  Pa.  Co.  Ct.  493,  6  Pa.  Dist.  R.  698,  upholding  li- 
cense tax  of  $1  a  year  on  each  bicycle  owned  by  reeident  of  borough;  Densmore 
V.  Erie,  20  Fa.  Co.  Ct  620,  7  Pa.  Dist.  R.  359,  upholding  right  of  city  to  impose 
reasonable  license  tax  to  enforce  police  reflation  on  bicycles,  but  not  as  reve- 
nue measure. 

Cited  in  footnote  to  Davis  t.  Fetrinovich,  36  L.  R.  A.  616,  which  holds  license 
tax  on  bicycles  used  for  pleasure  unauthorized. 

TollB. 

Cited  in  footnote  to  Gloucester  &  8.  Turnp.  Co.  t.  Leppee,  41  L.  B.  A.  457,  which 
denies  right  to  collect  toll  from  bicycles  on  turnpike. 

Disapproved  in  Murfin  v.  Detroit  &  E.  PI.  Road  Co.  113  Mich.  678,  38  L.  R.  A. 
200,  footnote  p.  198,  67  Am.  St.  Rep.  480,  71  M.  W.  1108,  denying  right  to  charge 
toll  for  bicycles. 

Toll  a>  tmx. 

Cited  in  Johnstown,  1.  A  W.  Tump.  Co.*s  Petition,  5  Pa.  ^uper.  Ct.  67,  28 
Pittflb.  L.  J.  N.  8.  60.  40  W.  N.  C.  484,  holding  reimbursement  of  turnpike 
company  by  levying  toll,  another  method  of  levying  taxes  for  keeping  roads  in 
repair. 

28  L.  R.  A.  464,  LONGSHORE  PRINTING  &  PUB.  CO.  v.  HOWELL,  20  Or. 

527,  46  Am.  St.  Rep.  640,  38  Pac.  547. 
Illcsal  .somblMtloBB  or  eonaplniel**. 

Approved  in  Clemmitt  v.  Watson,  14  Ind.  App.  43,  42  N.  E.  367,  holding  mere 
agreement  between  employees  of  coal  mine  to  quit  work  unless  certain  employee  is 
discharged,  and  quitting  on  refusal,  causing  working  of  mine  to  atop,  not  illegal 
conspiracy;  National  Protective  Asbo.  v.  Cumniing,  170  N.  Y.  348,  68  L.  R.  A. 
148,  88  Am.  St.  Rep.  648.  63  N.  E.  369,  holding  members  of  labor  organization  not 
liable  for  causing  discharge  of  nonmembers  by  notifying  employer  Uiat  otherwise 
they  will  not  work,  if  action  taken  for  good  of  organization. 

Cited  in  Grahun  v.  St.  Charles  Street  R.  Co.  47  La.  Ann.  217,  27  L.  R.  A.  417, 
49  Am.  St.  Rep.  366,  16  Bo.  806,  holding  that  compelling  empl<^rees  to  withhold 
patronage  from  merchant  as  condition  of  emplo>-ment  may  be  actionable  if  ac- 
tuated solely  by  malice;  -5:tna  Ins.  Co.  v.  Com.  106  Ky.  888,  45  L.  R.  A.  361,  51  S. 
W.  624,  holding  combination  to  maintain  insurance  rates  not  indictable  at  com- 
mon law,  though  it  may  be  a  void  contract. 

Distinguished  in  Beechley  t.  Muiville,  102  Iowa,  Oil,  63  Am.  St.  Rep.  479, 
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71  N.  W.  428,  denying  right  of  locfti  insurance  agent  belonging  to  iJlega)  com- 
bination to  dx  rat«s,  to  recover  damages  from  other  members  for  withdrawal  of 
agency  for  violation  of  agreement;  Brown  v.  Jacobe'  Pharmacy  Co.  115  Ga.  449. 
57  L.  R.  A.  557,  90  Am.  St.  Rep.  126,  41  S.  E.  553,  holding  ill^l,  combinaUon 
of  merchanta  to  compel  other  merchant  to  sell  at  prieeB  fixed  by  it,  or  prevent 
sales  of  goods  to  him. 

Injanctlou  affalnst  Illegal  combinations  or  alTlkea. 

Approved  in  Hopkins  v.  Oxley  Stave  Co.  28  C.  C.  A.  123,  49  U.  S.  App.  709, 
83  Fed.  93(t  (dissenting  opinion),  majority  holding  injunction  authorized  against 
members  of  unincorporated  associationa  enforcing  threatened  boycott  against  con- 
tents of  barrels,  etc.,  not  hooped  by  hand  labor. 

Cited  in  Temple  Iron  Co.  T.  Carmanoskie,  10  Kulp,  40,  7  Northampton  Co. 
Bep.  261,  holding  injunction  authorized  against  striking  miners  preventing,  by 
force  or  intimidation,  other  employees  from  working. 

Cited  in  footnote  to  Plant  v.  Woods,  51  L.  R.  A.  339,  which  sustains  injunc- 
tion against  threats  by  labor  union  to  make  employers  induce  employees  to  leave 
other  union  and  rejoin  former. 

Cited  in  note  (28  Xi.  R.  A.  467)  on  injunction  sgainat  strikes. 


28  L.  R.  A.  476,  SHEAHAN  v.  DAVIS,  27  Or.  278,  60  Am.  St  Rep.  722,  40  Pae. 


Klckta  of  aocemmodatlon  lailoraer. 

Approved  in  Andrews  v.  Meadow,  133  Ala.  446,  31  So.  071,  holding  aecommo- 
dation  indorser  of  bank  check  entitled  to  sue  maker  as  if  indorsement  had  been 
regular,  if  former  is  compelled  to  pay  check. 

28  L.  R.  A.  476.  TITUS  v.  ROCHESTER  GERMAN  INS.  CO.  97  Ky.  667,  63 
Am.  St.  Rep.  426,  31  8.  W.  127. 

28  L.  R.  A.  480,  LEVI  v.  LOUISVILLE,  97  Ky.  394,  30  S.  W.  973. 
Unlformltr  of  taxation  |  wkat  aabject  to  tax. 

Approved  in  Gosnell  v.  Louisville,  104  Ky.  215,  46  S.  W.  722,  holding  strert 
assessments  not  taxes  Within  requirement  for  uniformity  and  equality;  Adams 
Exp.  Co.  v.  Kentucky,  166  U,  S.  181,  41  L.  ed.  964,  17  Sup.  Ct.  Rep.  527,  uphold- 
ing taxation  of  intangible  property  which  has  not  been  taxed  aa  tangible  prop- 
erty; Western  U.  Teleg.  Co.  v.  Norman,  77  Fed.  26,  upholding  tax  on  tangible 
property  owned  by  corporation,  of  such  nature  tliat  it  could  not  be  owned  by 
individual;  Elliott  v.  Louisville,  101  Ky.  267,  40  S.  W.  690,  upholding  license 
tax  on  attorneys  as  tax  on  business  or  vocation;  Bowser  v.  Thompson,  103  Ky. 
333,  46  S.  W.  73,  upholding  license  tax  on  vehicles  used  in  city;  South  Coving- 
ton &  C.  Street  R.  Co.  v.  Bellevue,  106  Ky.  293,  57  L.  R.  A.  61,  49  S.  W.  23. 
holding  ad  valorem  tax  on  franchise  of  street  railroad  company  required  by 
Constitution;  South  Covington  &  C.  Street  R.  Co.  v.  Bellevue,  105  Ky.  293.  ^7 
L.  R.  A.  61,  49  S.  W.  23,  sustaining  collection  of  ad  valorem  tax  on  street  rail- 
way company's  franchise ;  Bank  of  Kentucky  v.  Stone,  88  Fed.  394,  hol[iin<; 
judgment  that  bank  is  exempt  by  statute  from  license  tax  conclusive  against  riglil 
to  impose  ad  valorem  tax  on  it. 

Cited  in  footnotes  to  Rode  v.  Siebe,  39  L.  R.  A.  342,  which  holds  diacrimina' 
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tioQ  between  taxes  on  penonalty  and  on  realfy  justified  difference  betwef^n 
them;  Fingree  v.  Dix,  44  L.  R.  A.  670,  whidi  holds  that  taxation  of  telephone 
lines  at  average  rate  of  taxes  levied  throughout  state  during  previous  year,  vio- 
lates rule  as  to  uniformity. 

Cited  in  note  (60  L.  R.  A.  373)  on  constitutional  equality  in  United  States  in 
relation  to  corporate  taxation. 

Validity  of  tax  vnrtlr  in«cal< 

Cited  in  Whaley  v.  Com.  110  Ky.  166,  61  S.  W.  S5,  holding  only  that  per  cent 
of  tax  rate  which  goes  beyond  constitutifmal  limitation  is  void. 

S!fl«ct  of  failnre  to  make  valid  levr* 

Cited  in  Sozoerset  v.  Somerset  Bkg.  Co.  109  Ky.  556,  60  S.  W.  6,  holding  that 
vhere  city  council  has  made  void  lei^,  it  may  subsequently  make  proper  one; 
Southern  R.  Co.  v.  Coulter,  113  Ky.  076,  68  S.  W.  873,  sustaining  retrospective 
■eseflsment  by  existing  board  of  valuation,  of  franchises  of  railroad  corporations, 
for  years  when,  under  preceding  boards,  no  certification  thereof  was  made. 

laJanctloB  avalnat  taxes. 

Cited  in  footnote  to  Fhiladelidiia  Mortg.  ft  T.  Co.  t.  Omaha,  S7  L.  R.  A.  150, 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on  which 
money  loaned  la  reliance  on  treasurer's  mistaken  marking  of  taxes  as  paid. 

Special  learlslatlon. 

Cited  in  Louisville  v.  Kuntz,  104  1^.  592,  47  S.  W.  592,  holding  void,  as  spe- 
cial I^slation,  provision  fixing  limitation  of  six  months  for  actions  against 
4dties  of  first  class. 

28  L.  R.  A.  486,  BAMBERGER  v.  CITIZENS'  STREET  R.  CO.  95  Tenn.  18,  49 

Am.  St.  Rep.  909,  31  S.  W.  163. 
Treavmptloa  aa4  b«rd»  of  proof       to  coatvllratorr  nesllseaoe. 

Approved  in  Stewart  r.  Nashville,  96  Tenn.  52,  33  S.  W.  613,  holding  that  blind 
person  suing  for  injuries  from  falling  into  open  water  drain  while  unattended 
has  burden  of  showing  exercise  of  reasonable  care. 

Cited  in  footnote  to  Parish  v.  Western  &  A.  R.  Co.  40  L.  R.  A.  364,  which 
holds  presumption  of  negligence  from  killing  person  on  track  overcome  showing 
that  person  was  sitting  or  lying  on  track  at  night. 

Blsrkt  of  aetloM  for  deatb  of  child. 

Approved  in  Holston  v.  Coa!  &  I.  Co.  95  Tenn.  624.  32  S.  W.  486,  holding  suit 
for  wrongful  killing;  of  infant  not  maintainable  by  parent  without  administration; 
Forsyth  v.  Central  Mfg.  Co.  103  Tenn.  499,  53  S.  W.  731,  sustaining  parent's 
right  to  recover  for  1oh«  of  services  and  expenses  of  care  and  treatment,  of  in- 
jured minor  child,  notwithstanding  rccoverj-  by  latter  in  action  by  himself; 
Davidson  Benedict  Co.  v.  Severson,  109  Tenn.  600,  72  S.  W.  967,  holding  that 
statutory  remedy  for  negligent  killing  provides  for  one  action  brought  by  per- 
sonal representative,  in  which  damages  for  injury  to  deceased,  and  incidental 
damages  to  his  widow,  children,  or  next  of  kin,  are  recoverable. 

Coatrlbatorr  nefrllaence  of  beneflclarT  of  penon  killed* 

Approved  in  Wolf  v.  Lake  Erie  &  W.  R.  Co.  55  Ohio  St.  532,  36  L.  R.  A.  815. 
footnote  p.  812,  45  N.  E.  708,  holding  that  contributory  negligence  of  beneficia- 
Ties,  but  not  of  administrator,  will  prevent  recovery  as  to  negligent  beneft- 
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ciartes,  but  not  as  to  those  free  from  n^]ifi;eiioe ;  Lewin  v.  Lehigh  Valley  R.  Co. 
62  App.  Div.  77,  65  N.  Y.  Supp.  49,  sustaining  father's  right  as  administrator 
to  recover  for  death  of  child  killed  by  negligence,  although  he  was  contributorilT' 
negligent  and  is  sole  beneficiaiy. 

ImpvtMble  nevllBenee. 

Cited  in  Nashville  R.  Co.  v.  Howard  (Tenn.)  64  Z<.  R.  A.  439,  footnote  ^ 
487,  78  S.  W.  1098,  which  holds  mother's  negligence  in  permitting  four-year-old 
(diild  to  sit  alone  on  seat  of  open  street  car,  from  which  he  is  thrown  by  jolting 
due  to  defect  in  traekj  not  imputable  to  him. 

28  L.  R.  A.  482,  AMERICAN  NAT.  BANK  t.  JUNK  BROS.  LUMBER  ft  MFG. 

CO.  94  Tenn.  624,  30  S.  W.  763. 
Neccaalty  of  demand  mmA  notice  of  dishonor. 

Approved  in  Hutchinson  v.  Crutcher,  98  Tenn.  436,  37  L.  R.  A.  93,  39  S.  W. 
725,  Affirming  on  Rehearing  98  Tenn.  429,  37  L.  R.  A.  92,  39  S.  W.  725,  requir- 
ing presentation  of  note  payable  at  insolvent  bank  to  bank  receiver  administering 
at  other  place  in  same  city. 

Cited  in  footnotes  to  Oakley  v.  Carr,  60  L.  R.  A.  481,  which  bolds  notke  of 
diafaonor  sufficient  if  sent  to  last  indorser,  who  is  a^rent  for  collection  only,  I7 
first  mail  of  day  following  dishonor;  Jackson  v.  Mclnnis,  43  L.  R.  A.  128,  whidi 
holds  demand  on  receiver  pendente  lite  of  insolvent  bank  insufficient  to  bind  in- 
dorser of  certificate  of  depoBit  issued  by  bank;  Leonard  v.  Olson,  35  L.  R.  A. 
381,  which  requires  notice  to  indorser  of  inability  to  make  demand  because  of 
maker's  removal  from  state;  Williams  v.  Parks,  56  L.  R.  A.  759,  which  sustains 
notary's  liability  on  bond  for  neglecting  to  give  notice  of  dishonor. 

Cited  in  note  (61  L.  R,  A.  901)  as  to  whom  should  notice  of  protest  or  non- 
payment be  given  after  appointment  of  receiver,  assignee  or  other  representatin 
of  insolvent. 

28  L.  R.  A.  496,  LITTLE  ROCK  v.  FITZGERALD,  50  Ark.  404,  28  S.  W.  32. 
Bxpenae  of  cradinc  for  sidewalk. 

Cit«d  in  note  (28  L.  R.  A.  406)  on  charging  expense  of  grading  for  sidewalk 
on  abutting  owner. 

28  L.  R.  A.  601,  ST.  LOUIS  8.  W.  R.  CO.  v.  BERRY,  60  Ark.  433,  46  Am.  St 

Eep.  212,  30  S.  W.  764. 
Otber  artlele«  carried  aa  bassave. 

Approved  in  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  McGahey,  63  Ark.  348.  30  L. 
R.  A.  783,  66  Am.  St.  Rep.  Ill,  38  S.  W.  650,  holding  carrier  knowingly  re- 
ceiving as  baggage,  property  which  it  is  not  required  to  transport  a»  sueli, 
estopped  to  deny  that  it  was  such;  Sherlock  v.  Chicago,  R.  I.  &  P.  R.  Co.  85 
Mo.  App.  49,  holding  carrier  liable  for  loss  of  other  articles  which  carrier's  agent 
chose  to  treat  as  baggage,  if  passenger  ignorant  of  agent's  want  of  authority. 

28  L.  R.  A.  602,  STACKPOLE  v.  HALLAHAN,  16  Mont.  40,  40  Pac.  SO. 
Adopted  constraetlon  of  atatato. 

Cited  in  Stadler  v.  First  Nat.  Bank,  22  Mont.  203.  74  Am.  St.  Kep.  582, 
66  Pac  111;  Murray  v.  Heinze,  17  Mont.  364,  42  Pac.  1057;  Largey  v.  Chapman, 
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18  Mont.  567,  46  Pae.  808, — holding  construction  of  statute  adopted  with  statute; 
OleBon  T.  Wilson,  20  Mont.  552,  63  Am.  St.  Rep.  639,  52  Pac.  372  (dissenting 
opinion),  as  to  adoption  of  judicial  conatruetion  of  adopted  statute;  King  v. 
Pony  Gold  Min.  Co.  28  Mont.  86,  72  Pac.  309,  overruling  mistaken  decisions  in 
rpf^rd  to  coiiKtruction  of  Code  section  adopted  from  other  state,  and  adopting 
-construction  thereof  of  other  state,  previously  overlooked. 

•ComatraetlOB  of  statntM. 

Cited  in  Montana  Ore  Purchasing  Co.  t.  Lindsay,  25  Mont.  27,  63  Pac.  715, 
granting  mandamus  oompelling  exjudge  to  settle  bill  of  exceptions  "in  cause  tried 
before  him,  when  statute  provides  that  judge  whose  term  has  expired  "may" 
■do  mo. 

—  BUeetloB  atatwtea. 

Approvpd  in  Dickerman  t.  OplHthorpe,  19  Mont.  255,  47  Pae.  009,  requiring 
liberal  eonstruetion  of  election  law;  Stat«>  ex  rel.  Brooks  v.  Fransham,  19  Mont. 
^89,  48  Pac.  1,  and  Jones  t.  State,  153  Ind.  451,  66  N.  E.  229,  holding  that 
all  provisions  of  election  law  should  ordinarily,  after  election,  be  regarded  as 
-directory  only  in  support  of  result;  State  ex  ret.  Hewen  v.  Elliott,  17  Wash.  23, 
-48  Pac  734,  holding  one  failing  to  have  known  errors  in  ofTicial  ballots  corrected, 
«atopped,  after  defeat  at  polls,  to  complain  of  same;  Baker  v.  Scott,  4  Idaho,  602, 
43  Pac.  76,  holding  that  defeated  candidate,  failing,  before  election,  to  avail  him- 
aelf  of  statutory  permission  to  correct  technical  error  in  ballot,  may  not  after- 
-wards  do  so;  Blackmer  t.  Hlldreth,  181  Mass.  33,  63  N.  E.  14,  holding  that 
informality  in  filing  nominati<m  paper  does  not  render  eleeti<m  tiiereafter  held 
in  good  faith  invalid;  Slaymaker  v.  Phillips,  5  Wyo.  475,  47  L.  R.  A.  850, 
-40   Pac.  971   (dissenting  opinion),  majority  holding  void,  ballot  not  stamped 
or  indorsed  with  judge's  name  or  initials;  Nail  v.  Tinsley,  107  Ky.  460.  64  S. 
W.  187  (dissenting  opinion),  majority  holding  evidence  insufficient  to  show  that 
ballots  were  so  thin  as  to  render  elections  invalid;  Lynip  v.  Buckner,  22  Nev. 
439,  30  L.  R.  A.  357,  41  Pac.  762  (dissenting  opinion),  as  to  liberal  construc- 
tion of  election  law. 

Cited  in  footnote  to  Page  t.  Kuykendall,  32  L.  R.  A.  656,  which  holds  words 
^'long  term"  after  one  of  two  names  on  ballot  sufficient  designation  of  office. 

HomlaatlOBa  far  onc«. 

Cited  in  State  ea  rel  Woody  t.  Rotwitt,  18  Mont.  600.  46  Paa  870,  denying 
right  to  get  one's  name  on  ticket  of  regular  party  as  regular  nominee,  solely  1^ 
petition  of  voters  nominating  him  as  candidate  of  such  party;  State  ex  rel. 
Russel  V.  Tooker,  18  Mont.  547,  34  L.  R.  A.  318,  46  Pac.  530,  holding  nomination 
by  political  club  not  recognizable  as  that  of  county  convention,  where  partici- 
pants did  not  so  consider  themselves,  minutes  kept  were  those  of  club,  and  no 
notice  had  been  given  or  primaries  held. 

Cited  in  footnote  to  Todd  v.  Election  Comrs.  29  L.  R.  A.  330,  which  upholds 
requirement  against  candidate  having  name  on  ofTiL-ial  t>aJlot  more  tlian  once. 

Whea  new  trial  aBii««eaaarr  after  rcverMl. 

Cited  in  Kimpton  v.  Jubilee  Placer  Min.  Co.  16  Mont.  383,  41  Pac.  137,  hold- 
ing new  trial  unnece»Hnry  where  error  for  which  reversal  is  ordered  arosa 
in  rendering  wnmg  judgment  on  facta  aa  found  and  undiiputed. 
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28  U  R.  A.  510,  WEBSTER  v.  WIGGIN,  19  R.  I.  73,  31  Atl.  824. 

Affirmed  in  19  R.  I.  466,  34  Atl.  990,  on  motion  to  enter  decision  in  acoordane* 
with  opinion. 

Application  for  allowance  of  interest  on  legacy  in  19  R.  I.  653,  35  AU.  961. 
Zkevlae  of  nibaMiiieiitlT  aeqslrcd  real  Mtat*. 

Cited  in  Pierce's  Petition,  20  R.  I.  381,  39  Atl.  430,  requiring  testator'i  in- 
tention to  devise  land  acquitol  after  execution  of  will  to  clearly  appear  by  ex- 
press terms  of  will. 

Ckarltable  MMiBcata  and  iastltrntlMa. 

Cited  in  Ingrabam  v.  Ingraham,  169  III.  462,  48  N.  E.  661,  holding  Immediat* 

and  unconditional  devotion  of  fund  to  charity,  not  time  or  manner  of  application 
or  administration,  teat  of  validity  of  creation;  Mason  v.  Perry,  22  R.  I.  490» 
48  Atl.  671,  holding  bequest  to  lodge  of  Free  Masons  for  relief  of  needy  mem- 
bers, with  right  to  occasional  "appropriations  for  proper  forms  of  entertainment 
for  members,"  inv^id  mb  permitting  unapportioned  applicatirai  to  other  tlia» 
charitable  purposes. 

Citsd  in  footnotes  to  Re  John,  36  Zi.  R.  A.  242,  which  sustains  bequest  for 
maintenance  of  free  pchlie  schools;  Alden  v.  St.  Peter's  Parish,  30  L.  R.  A.  232» 
which  holds  gift  to  rector,  etc, 'of  unincorporated  religious  society  for  church 
purposes,  for  charitable  use;  People  ew  rel.  Ellert  v.  Cogswell,  35  L.  R.  A. 
2G9,  which  suataina  trust  for  educating  boys  and  girls,  not  confined  to  poor  ones; 
People  ea  rel.  New  York  Inst,  for  Blind  v.  Fitch,  38  L.  R.  A.  591,  which  holds 
incorporated  institution  for  blind,  largely  supported  by  state,  subject  to  Tisita- 
ti<mB  and  niles  of  board  of  charities. 

a  28  L.  R.  A.  617,  EDDY  v.  GRANGER,  19  R.  L  106,  31  Atl.  831. 

Pvblle  vrmnt  of  kls^ta  la  atreeta  «>r  leveco. 

Cited  in  footnotes  to  Snyder  v.  Mt.  Pulaski,  44  L.  R.  A.  407,  which  holds  per- 
mission to  use  well  in  city  street,  license  revocable  at  city's  pleasure;  Stevens 
v.  Muskegon,  36  L.  R.  A.  777,  which  upholds  city's  power  to  grant,  by  con- 
tract, right  to  lay  private  sewer  in  highway;  St.  Paul  v.  Cliicago,  M.  &  St.  P. 
R.  Co.  34  L.  R.  A.  184,  which  denies  power  of  Iq^lature  to  give  any  port  of 
levee  as  permanent  site  for  freight  warehouse. 

Cited  in  note  (61  L.  R.  A.  704)  on  duty  and  liability  of  municipality  witii 
spect  to  drainage. 

28  L.  R.  A.  619,  SCARVELL  v.  GRAND  RAPIDS  ft  I.  R.  CO.  103  Mich.  37S.  61 

N.  W.  534. 
Rlvhta  oa  revoeatloa  of  Ueeaae. 

Cited  in  note  (28  L.  R.  A.  619)  on  possession  of  licensee  to  defeat  trespass  after 
revocation  of  lic«ise. 

28  L.  R.  A.  521,  POWERS  v.  MORRISON,  88  Tex.  133,  63  Am.  St  Rep.  738,  30 
8.  \\\  851. 

Setting  off  clalma  airalBst  belv  or  distrlbatee. 

Approved  in  Moore  T.  Moore,  89  Tex.  33,  33  S.  W.  217,  snstaining  power  to 
determine  and  allow,  in  partition  sui^  claim  against  decedent  in  favor  of  one  of 
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heirs;  Oxsheer  v.  Nave,  90  Tex.  573,  37  L.  R.  A.  101,  footnote  p.  98,  40  8.  W.  7, 
■ustaining  right  to  set  off  indebtedness  of  distributee  against  distributive  share, 
although  purchased  by  creditor. 

CStcd  in  footnote  to  Ainsworth  v.  Bank  of  California,  39  L.  R.  A.  686,  which 
authorizes  setting  off  against  clidm  due  estate,  debt  due  from  deceased,  though 
uxiniatUTed  at  time  of  death. 

28       a  A.  523,  STATE  ea  rel.  GVERGUIN  t.  MCALLISTER,  88  Tex.  284,  31 

S.  W.  187. 
Cosatractlom  «f  ConBtltatton. 

Approved  in  Terre  Haute  v.  Evansville  4  T.  H.  R.  Co.  149  Ind.  186,  37  L.  R.  A. 
194,  46  N.  E.  77,  sustaining,  as  practical  construction  of  Constitution,  practice 
followed  for  over  forty  years  of  circuit  judges  appointing  city  commissioners; 
Bray  v.  Florence,  62  S.  C.  67,  39  8.  E.  810,  holding  construction  of  constitutional 
provision  1^  legislature,  many  members  of  which  were  members  of  constitutional 
oonvention,  entitled  to  great  eoniideratioD ;  Eat  parts  Hart,  41  Ttx.  Grim.  Rep. 
591,  M  S.  W.  341  (dissenting  opinion),  majority  eonstniing  state  Constitutiim 
to  allow  establishment  by  I^alature  of  corpcH-ation  courts  in  cities,  towns,  and 
villages,  in  addition  to  justice's  courts. 

ConatltntloMKlItT  of  iWvlaiOMa  m  to  cloetloafl. 

Approved  in  People  v.  Dooley,  69  App.  Div.  544,  75  N.  Y.  Supp.  350  (dissenting 
opinion),  majority  holding  void,  act  providing  for  election  of  city  magistrates 
of  Brooklyn  in  each  congressional  district  instec  1  of  having  each  elected  by 
entire  city. 

Cited  in  footnote  to  Denny  v.  8tate,  31  L.  R.  A.  726,  which  denies  right  to  create 
double  districts,  so  as  to  give  counties  having  less  than  population  for  one  senator  « 
or  representative  a  voioe  in  electing  more  than  one. 

Cited  in  note  (33  L.  R.  A.  142)  on  statutes  restricting  vote  of  electors  to  less 
than  all,  when  several  officers  are  to  be  chosen  for  same  office. 

28  L.  R.  A.  526,  WEATHERPORD,  M.  W.  t  N.  W.  R.  CO.  v.  WOOD,  88  Tex.  191, 

30  S.  W.  850. 
Orsl  coHtncta  not  pcrformable  within  year. 

Approved  in  Warner  v.  Texas  &  P.  R.  Co.  164  U.  8.  432,  41  L.  ed.  503,  17  Sup. 
Ct.  Rep.  147,  holding  oral  contract  by  railroad  company  to  maintain  switch  as 
long  as  other  party  needed  it  not  within  statute  of  frauds;  Johnston  v.  Bowersock, 
62  Kan,  160,  61  Pac.  740,  sustaining  oral  contract  to  pay  for  certain  horse  power 
of  water  during  continuance  of  written  contract  for  ninety-nine  years  with  priv- 
ile^  of  terminating '  cm  three  months'  notice  if  business  proves  unprofitable; 
Wynn  v.  FoHowill,  98  Mo.  App.  465,  72  S.  W.  140,  holding  oral  contract  to  provide 
hired  help  to  care  for  infant  child  not  within  statute  of  frauds;  Clark  v.  Reese, 
26  Tex.  Civ.  App.  622,  64  S.  W.  783,  holding  that  contract  to  marry,  to  be  within 
statute  of  frauds,  must  be  expressly  conditioned  not  to  be  performed  within  a 
year. 

Cited  tn  footnote  to  Lewis  v.  Tapman,  47  L.  R.  A.  385,  which  holds  contract  to 
marry  "within  three  years"  not  witliin  statute  of  frauds. 
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28  L.  R.  A.  523,  FAIRES  v.  COCKUILL,  88  Tex.  428,  31  S.  W.  190,  639. 

Report  of  later  appeal  in  Mateer  v.  Cockrill,  18  Tex.  Civ.  App.  392.  4a  S.  W. 


Rlsrlit  of  ■vbroKMtla .J  or  eontrlbntlon. 

Approved  in  Darrow  v.  Summerliill,  24  Tex.  Civ.  App.  217,  58  S.  W.  158, 
holding  surety  paying  principal's  debt  subrogated  to  righta  of  creditor;  Sparki 
V.  Childers,  2  Ind.  Terr.  196,  47  S.  W.  310,  holding  surety  paying  principal's  note 
subrogated  to  rights  of  payee,  and  entitled  to  sue  in  equity  on  original  obligation; 
Merchants  Nat.  Bank  v.  McAnulty,  89  Tex.  128,  33  S.  W.  963,  upholding  existence 
of  implied  obligation  thaf  other  co-(^ligors  will  contribute  to  indemnify  one  for 
any  payment  made  him  in  excess  of  his  proportional  part;  Armstrong 
Henderson,  00  Va.  238,  37  S.  E.  839,  holding  riglit  of  action  for  contribution  by 
two  of  three  joint  purchasers,  making  several  payments,  several ;  Ilosie  r.  Fkmers 
&  M.  Kat.  Bank,  20  Tex.  Civ.  App.  466,  49  S.  W.  637,  holding  right  of  contribulioa 
of  executrix  or  deceased  partner,  paying  judgment  for  firm  debt  against  other 
partners,  not  barred  by  fact  that  judgment  was  in  their  favor;  Cleveland  v.  Carr. 
21  Tex.  Civ.  App.  410,  52  S.  W.  1040,  Prior  Appeal  in  (Tex.  Civ.  App.)  40  S.  W. 
400,  holding  guarantors  of  notes  secured  by  trust  deed,  becoming  assignees  of  same 
after  applying  maker's  money  without  his  consent  to  debt  of  partner  due  them- 
selves, not  entitled  to  foreclosure  or  recovery  on  same;  Deleshaw  v.  Edelen,  31 
Tex.  Civ.  App.  418,  72  S.  W.  413,  holding  payment  of  judgment  by  one  jointly 
liable,  extinguishment  thereof  preventing  claim  for  contribution  although  he  takes 
an  assignment  of  it. 

SnretT**  rlsht*  affalnot  principal. 

Approved  in  WiUia  v.  Chowning,  90  Tex.  622,  59  Am.  St.  Rep.  842,  40  S.  W. 
305,  sustaining  right  of  action  against  principal  debtor  of  surety  paying  debt 
valid  as  against  liim,  though  barred  as  to  principal  or  his  estate. 

Distinguished  in  Beville  v.  Boyd,  16  Tex.  Civ.  App.  493,  41  S.  VV.  670,  holding 
surety  paying  note  whicli  he  has  indorsed  to  himself  entitled  to  sue  principji 
maker  and  recover  attorney's  fees  provided  for  therein. 

Statnte  of  limitation        to  eontrlliatioa. 

Approwd  in  Darrow  v.  Summerhill,  93  Tex.  106,  77  Am.  St.  Rep.  833,  53  S.  W. 
680,  holding  right  of  subro^ration  to  securities  held  by  another,  arising  on  impli  -') 
contract,  subject  to  limitation  of  two  years;  Miers  v,  Betterton.  18  Tex.  Civ.  App- 
434,  45  S.  \V.  430,  holding  claim  against  decedent's  estate  for  amount  paid  as 
surety  for  decedent  subject  to  two  years'  statute  of  limitations,  as  debt  not  evi- 
denced by  writing,  where  note  not  shown  to  belong  to  claimant;  Tate  v.  Winfr^p. 
99  Va.  256,  37  N.  E.  056,  holding  statute  of  limitations  of  three  years  applicable  tn 
action  by  surety  for  contribution  against  cosurety  as  action  is  based  on  impHM 
promise,  not  on  written  contract;  Darrow  v.  Summerhill,  24  Tox.  Civ.  App. 
58  S.  \V.  158,  holding  that  limitation  does  not  begin  to  run  against  surety  payin;! 
principal's  debt,  until  such  payment  is  made. 

Cited  in  Dwight  v.  Matthews,  94  Tex.  536,  62  S.  W.  1052,  conceding  action  by 
factors  to  recover  excess  of  draft  paid  by  them  over  proceeds  of  merchandise  sold 
by  them  for  drawers  not  one  for  debt,  evidenced  by  contract  in  writing  within 
statute  of  limitations. 

Parol  evldrnce  aa  to  writlas. 


Cited  in  Byars  v.  Bj-ars,  11  Tex.  Civ.  App.  567,  32  S.  W.  925,  holding  parol 
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«videnoe  inadmlMibl*  in  Action  to  cancel  deed  reciting  cash  ooniiderRtion,  tiiat 
mtly  consideration  was  grantee's  prcMuiw  to  support  grantors,  whicli  was  rendered 
impossible  bj  former's  death. 

28  L.  R.  A.  532,  HOUSE  v.  HOUSTON  WATERWORKS  CO.  88  Ter.  253,  31 
S.  W.  179. 

Iitablllty  to  iwlvate  Indlvldnal  (or  nevlect  of  public  datr* 

Approved  in  Missouri,  K.  t  T.  R.  Co.  v.  Colburn,  90  Tex.  233,  38  S.  W.  153, 
<lenying  right  of  iodividual  to  recover  for  depreciation,  in  value  of  investments 
near  original  depot  grounds,  from  removal  of  depot  in  violation  of  statute;  Boston 
Safe  Deposit  ft  T.  Co.  v.  Salem  Water  Co.  94  Fed.  240,  holding  private  citizen 
not  entitled  to  recover  from  water  company  for  loss  of  property  by  &re,  due  to 
its  failure  to  maintain  water  pressure  required  by  its  contract  with  city;  Butter- 
worth  V.  Henrietta,  2S  Civ.  App.  468,  61  S.  W.  07S,  denying  liability  ol 
municipality  undertaking  to  furnish  water  for  prevention  of  fires,  for  loss  to 
inhabitants  resulting  from  failure  to  furnish  sufficient  supply. 

Crted  in  Adams  v.  Union  B.  Co.  21  R.  I.  130,  44  L.  R.  A.  276.  42  Atl.  615, 
holding  benefit  of  contract  by  town  with  street  car  company,  limiting  rate  of  fare, 
available  to  passenger  ejected  after  tendering  amount  allowed  by  contract. 

Cited  as  obiter  in  Lenzen  v.  New  Braunfels,  13  'Fex.  Civ.  App.  375,  35  S.  W. 
341,  holding  city  voluntarily  assuming,  for  its  gain,  to  supply  citizens  with  water, 
liable  to  patron  for  loss  of  property  by  fire  through  its  negligence  in  failing  to 
supply  water. 

Distinguished  In  Missouri,  K.  A,  T.  R.  Co.  v.  Wood,  06  Tex.  232,  66  L.  R.  A. 
S06,  OS  Am.  St.  Rep.  834,  66  S.  W.  440,  hdding  railroad  company  n^tigently 
permitting  escape  of  employee  suffering  from  smallpox  for  whom  it  is  caring, 
liable  to  persons  to  whom  he  communicates  disease. 

CItr's  rivlkt  of  aetlon  ob  eoKtmct  with  It.  s 

Cited  In  Cleburne  Water,  Ice  &  Lighting  Co.  v.  Cleburne,  13  Tex.  dr.  App.  143, 
35  S.  W.  733,  sustaining  right  of  city  to  maintain  action  to  restrain  water  com- 
pany from  enforcing  higher  rates  than  those  stipulated  in  its  contract  with  sueh 

company. 

Cited  in  footnote  to  Ukiah  City  v.  Ukiah  Water  Sl  Improv.  Co.  64  L.  R.  A.  231, 
which  holds  contract  to  compensate  municipality  for  loss  of  property  by  fire  from 
negligent  failure  to  furnish  water  not  shown  by  mere  acceptance  of  and  paymmt 
for  furnishing  of  water  for  general  fire  purposes. 

Cited  in  note  (61  L.  B.  A.  05,  86,  07)  on  establishment  and  regulation  of 
municipal  water  supply. 

28  L.  R.  A.  538,  GULF,  C.  &  S.  F.  R.  CO.  v.  SHIEDER,  88  Tex.  152,  30  S.  W. 
902. 

Cited  without  special  discussion  in  Gulf,  C.  A  8.  F.  B.  Co.  v.  Younger,  10 
Civ.  App.  146,  20  S.  W.  948. 

BnrdoM  of  j^fovltig  contrlbntorT  Hevllvetice. 

Approved  in  Houston  A,  T.  C.  R.  Co.  v.  White,  23  Tex.  Civ.  App.  287.  SB  S.  W. 
204 ;  Gulf.  C.  ft  8.  F.  R.  Co.  v.  Finley,  11  Hex.  Civ.  App.  72,  32  S.  W.  61 ;  Hcfrin  v. 
Missouri,  K.  ft  T.  R.  Co.  8S  Tex.  6S5,  32  S.  W.  1035,— holding  burden  of  provin,? 
4X>otributory  negligence  on  party  allying  it;  Missouri,  K.  ft  T.  R.  Co.  v.  White, 
L.  R.  A.  Au.— Vol.  III.— 68. 
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22  Tex.  dv.  App.  426.  65  S.  W.  503;  Rigdon  T.  Temple  Waterworks  Co.  11  Ttx. 
GiT.  App.  645,  32  S.  W.  828}  Hillsboro  v.  Jackson.  18  Tex.  Civ.  App.  326,  44  S.  W. 
1010;  Lee  v.  International  &  O.  R.  Co.  89  Tex.  687.  36  S.  W.  63;  JUssonri. 
K.  t  T.  R.  Co.  V.  Scarborough,  29  Tex.  Civ.  App.  198,  68  S.  W.  196;  Missouri. 
K.  4  T.  R.  Co.  V.  GiBt,  31  Tex.  Civ.  App.  666,  73  S.  W.  857;  Gulf,  C.  i  S.  F.  R. 
Oo.  V.  Hill,  29  Tex.  Civ.  App.  19,  70  S.  W.  103;  St.  Louis,  8.  W.  R.  Co.  v.  Martin. 
26  Tex.  Civ.  App.  232,  63  S.  W.  1089,—  holding  burden  of  proving  oontributoiy 
negligence  on  defendant,  unless  shown  by  plaintiff's  pleadings  or  evidence;  Hsm- 
mon  V.  San  Antonio  &  A.  P.  R.  Co.  13  Tex.  Civ.  App.  635,  36  S.  W.  872,  boldiog 
suspicion  of  plaintiffs  nef{Iigenee,  arising  from  facts  adduced  by  him.  inauffkaent 
to  throw  on  him  burdoi  of  disproving  such  negligence;  Blankenship  v.  Galveslom, 
H.  ft  S.  A.  R.  Co.  15  Tex.  Civ.  App.  b6,  38  S.  W.  216.  requiring  plaintifT  vhose 
allegations  establish  prima  fade  contributory  nej^ligenoe,  to  plead  other  facti 
rebutting  such  negligence. 

Cited  in  Texas  4  P.  R.  Co.  v.  Black,  23  Tex.  126,  57  S.  W.  330,  holding  fact* 
as  to  contributory  negligence,  admitted  in  plaintifT's  petition,  available  to  plain- 
tiff without  being  pleaded  by  it;  Chittim  v.  Martinez,  94  Tex.  145,  68  S.  \V.  94$. 
holding  charge  as  to  which  party  has  burden  of  proof  not  impit^r  merely 
because  evidence  on  issue  submitted  to  jury  is  ctmflicting;  Missouri,  K.  ft  T.  S. 
Co.  v.  Jamison,  12  Tex.  Civ.  App.  693,  34  S.  W.  674,  requiring  defense  of  contribu- 
tory negligence  to  be  pleaded  and  proved;  Texas  &  P.  R.  Co.  v.  Curlin.  13  Tex. 
Civ.  App.  509,  36  S.  W.  1003,  holding  it  necessary  to  submit  issue  of  eontributoiT 
negligence  to  jury,  where  only  all^ation  as  to  n^ligence  was  that  those  in  charge 
of  hired  cab  in  which  plaintiff  was  riding  were  negligent;  Krocger  v.  Texas  i 
P.  R.  Co.  30  Tex.  Civ.  App.  91,  09  S.  W.  800,  denying  that  burden  to  show 
absence  of  ccmtributory  n^Iigence  is  upon  plaintiff  in  action  to  recover  duaaga 
for  being  run  over  by  train  while  walking  upon  railroad  track. 

CoBtrlbntorr  ■esllKenee  at  nllroad  croaalBK* 

Cited  in  footnote  to  Western  4  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  803,  whw* 
holds  that  failure  to  look  when  within  30  feet  of  track  does  not  preraii  rceorciy. 

4|«e«tlo»  tor  Ivvy  mm  f  eoBtrlbatory  neKHareBce* 

Approved  in  Western  U.  Telt^.  Co.  v.  Jeanes,  88  Tex.  232,  31  S.  W.  186,  holdio? 
that  contributory  negligence  in  failing  to  send  message  for  postponement  of 
father's  funeral  after  receiving  delayed  message  announcing  his  death  should  be 
submitted  to  juiy- 

SvlHclencr  vt  pleadlBc«> 

.  Approved  in  Woolley  v.  Sullivan,  92  Tex.  37,  45  S.  W.  377,  holding  denmrrer 
to  petition  for  n*»w  trial  properly  sustained,  where  no  sufficient  cause  for  setting 
aside  the  judgment  is  alleged  in  petition;  Texas  4  P.  R.  Co.  v.  Magrill,  15  Tex. 
Civ.  App.  358,  40  S.  W.  188,  holding  disobedience  of  orders  by  brakeman's  riding 
on  engine  at  time  of  accident  to  him  not  raised  oy  general  plea  ot  contributory 
n^Iigence. 

Risht  to  Inatmctlon  applrlMIT  law  to  facts)  repeatlas  lastrnctfoas. 


Approved  in  Mitchell  v.  Western  U.  Teleg.  Co.  12  Tex.  Civ.  App.  280,  33  S.  W. 
1016;  St.  Louis  S.  W.  R.  Co.  v.  Caseeday,  92  Tex.  627,  50  &  W.  125;  Houston  t 
T.  C.  R.  Co.  v.  White,  28  Tex.  Civ.  App.  288,  56  S.  W.  204;  Dallas  t.  Joaes.  93 
Tex.  44.  40  S.  W.  577, —  holding  party  oititled  to  special  charge  applying  law  to 
p.irticuUr  tacts  of  case;  3>fissouri,  K.  ft  T.  R.  Oo.  t.  McCHamoiy,  89  To.  639. 


588-552.]        L.  R.  A.  CASES  AS  AUTHORITIES-  1075 


35  S.  W.  1058,  upholding  right  of  defendants  to  instruction  requiring  jnry  to  find 
whether  evidence  establishes  existence  of  any  specified  group  of  facts  which  would 
establish  plea  of  contributory  negligence;  Missouri,  K.  ft  T.  R.  Co,  v.  Rogers, 
91  Tex.  58,  40  S.  W.  956,  holding  instruction  as  to  failure  to  stop,  look,  and  listen 
before  driving  on  railroad  track  properly  refused  where  it  only  leaves  to  jury, 
by  inference,  question  whether  such  failure  was  negligence,  or  contributed  to 
injury;  Texas  &  P.  R.  Co.  v.  Hagood,  21  Tex.  Civ.  App.  443,  52  S.  W.  574,  and 
Missouri,  K.  ft  T.  R.  Co.  v.  Parker,  20  Tex.  Civ.  App.  474,  4S  8.  W.  717,  holding 
izutruetion  as  to  contributory  negligence  asked  by  defendant,  properly  refused 
where  instmction  submitting  such  negligence  as  specifically  us  pleaded,  already 
given;  Houston  4;  T.  C.  R.  Co.  v.  Kelley,  13  Tex.  Civ.  App.  10,  34  S.  W.  809, 
holding  instruction  including  erroneous  proposition  properly  refused  where  correct 
part  already  given ;  Houston  A  T.  C.  R.  Co.  v.  Patterson,  20  Tex.  Civ.  App.  2(10, 
48  S.  W.  747,  holding  refuuil  of  specific  chnrges  as  to  facta  and  groups  of  facts 
l^eaded  as  contributor}'  negligence,  reversible  error,  though  general  charge  pre- 
sented same,  but  less  clearly;  Ft.  Worth  &  R.  G.  R.  Co.  v.  Greer,  20  Tex.  Civ. 
App.  S63,  69  S.  W.  421,  holding  that  when  contributory  negligence  is  specially 
pleaded  and  sustained  1^  evidence,  specific  chai;ge  thereon  should  be  given  if 
requested;  Galveston,  H.  ft  S.  A.  R.  Co.  v.  Buch^  27  Tex.  Civ.  App.  286,  66  S.  W. 
681,  sustaining  court's  right  to  group  facts  established  by  evidence,  which,  if  true, 
would  be  decisive  of  action ;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Mangham,  29  Tex.  Civ.  App. 
489,  69  8.  W.  80,  holding  court  charging  generally  and  correctly  on  issue  not 
required  to  make  further  and  fuller  charge  thereon  in  absence  of  specific  request 
therefor;  Travelers  Ins.  Co.  v.  Hunter,  30  Tex.  Civ.  App.  495,  70  S.  W.  798, 
sustaining  court's  refuwl  to  charge  as  specifically  requested,  when  matters  were 
covered  generally  in  main  charge,  and  charge  as  requested  was  In  part  inoon«et 

28  L.  R.  A.  540,  OHIO  ft  M.  R.  CO.  v.  EARLY,  141  Ind.  73,  40  X.  E.  257. 
Liability  for  medlcml  aid  to  eniplor««. 

Cited  in  footnotes  to  Godshaw  v.  J.  S.  Struck  ft  Bro.  51  L.  R.  A.  008,  which 
denies  foreman's  implied  authority  to  engage  medical  attendance  for  injured 
employee;  Spelman  v.  Gold  Coin  Min.  ft  Mill.  Co.  65  L.  R.  A.  640,  which  denies 
presumption  of  general  manager's  implied  authority  to  bind  mining  company  for 
medical  aid  to  injured  employees;  St.  Buninlms  Hospital  v.  Minneapolis  Inter- 
national Electric  Co.  40  L.  R,  A.  388,  which  denies  right  of  employer  to  cancel' 
agreement  to  care  for  employee  at  hospital  at  time  when  employee  cannot  be 
removed;  Holmes  v.  McAllister,  48  L.  R.  A.  396,  which  denies  employer's  tiabilitj' 
to  physician  summoned  by  manager  of  laundry  in  emplc^cr's  absence  to  attend 
injured  employee. 

28  L.  R.  A.  652,  QUINN  v.  KANSAS  CTTY,  M.  *  B.  R.  00.  94  Tenn.  713,  45  Am. 

St.  Rep.  767,  30  S.  W.  1036. 
LlnblUtT'  ot  mnst«r  or  hMvttal  for  mevllvenee  of  pbraZitiM  or  nrseoK 
explored. 

Approved  in  Louisville  ft  N.  R.  Co.  v.  Foard,  104  Ky.  463,  47  S.  W.  342,  holding 
evidence  as  to  negligence  of  physician  employed  for  injured  servant  inadmissible 
in  absence  of  negligence  in  selecting  him;  Southern  P.  Co.  v.  Mauldin,  19  Tex. 
Civ.  App.  169,  46  S.  W.  650,  holding  railroad  company  furnishing  surgical  attend- 
ance to  employee,  only  bound  to  use  ordinary  care  in  selection  of  surgeon,  and 
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not  answerable  for  latter's  mistakes;  Powers  v.  Massachusetts  Homteopathic  Hos- 
pital, 47  C.  C,  A.  126,  109  Fed.  2i>8,  denyinsr  right  of  patient  in  public  chariUUe 
hospital,  though  under  private  management,  to  recover  for  injuries  from  negli- 
gence of  nurso  selected  with  due  care;  Haggerty  v.  St.  Louis,  K.  A  N.  W.  R.  Co. 
100  Mo.  App.  450,  74  S.  W.  456,  holding  servant  injured  by  malpractice  U 
physician  furnished  by  employer  has  no  reoourae  against  employer  unless  evidnes 
■hows  want  of  care  in  physician's  selection. 

28  L.  R.  A.  556,  GATTON  v.  CHICAGO,  R.  I.  &  P.  K.  CO.  95  Iowa,  112,  63  X.  W. 


Common  lavr  im  Halted  8«stea. 

Cited  in  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  68  Neb.  IBS,  78  N.  W.  519, 
holding  principles  of  eonunon  law  or  general  jurisprudence  of  state  of  actios 
applicable  and  enforceable  in  action  for  damages  from  unjust  discrimination  br 

telegraph  company. 

Cited  in  footnotes  to  Smith  v.  Allen,  39  L.  R.  A.  82,  which  holds  vendor's  liens 
not  adopted  au  part  of  common  law  of  Washington;  Hudson  Furniture  Co.  v- 
Harding,  30  L.  R.  A.  513,  which  denie»'  existence  of  common  law  in  United  States, 
except  as  adopted  with  reference  to  oonstruotion  of  powers  granted  to  Federal 

Union. 

What  law  coatrols  lateratate  commerce. 

Cited  in  State  ex  rel.  Crow  v.  Atchison,  T.  &  S.  F.  R.  Co.  176  Mo.  715,  63 
L.  R.  A.  777,  75  8.  W.  776,  denying  state's  right  to  forfeit  franchises  of  rail- 
road company  for  making  unlawful  charges  upon  trafi&c  within  provisions  of  inter- 
state commerce  law. 

Cited  in  footnote  to  Davis  v.  Chicago,  M.  ft  St  P.  R.  Co.  33  L.  R.  A.  654,  which 
authorizes  resort  to  common  law  to  determine  validity  of  contract  for  interstate 
carriage. 

28  L.  R.  A.  568,  POPE  v.  HANK£.  155  HI.  617,  40  N.  E.  830. 
BTldenee       to  lateat. 

Approved  in  Coimselman  v.  Reiehart,  103  Iowa,  433,  72  X.  \V.  490,  holding  that 
party  to  contract  in  grain  futures,  attacking  it  as  gambling  contract,  may  tp.«tif,r 
as  to  his  intention  as  to  delivery  of  grain  at  time  of  making  purchase;  Weare 
ComniUsion  Co.  v.  People,  209  HI.  539,  70  N.  E.  107C,  holding  intention  of  partiw 
speculating  in  grain  in  alleged  violation  of  law,  question  for  jury,  to  be  deter- 
mined from  consideration  of  all  the  evidence. 

Option  contmeta. 

Approved  in  Waite  v.  Frank,  14  S.  D.  C31,  86  N.  W.  645,  holding  contract  for 
sale  of  commodities  in  future,  without  intention  to  deliver  them,  void  as  bmtv 
wager;  McKeon  v.  Wolf,  77  HI.  App.  338,  holding  eoatract  by  aeller  of  bonds  to 
buy  them  back  at  future  time  at  same  price  void  as  option  contract;  Jamie^n 
V.  Wallace,  167  HI.  396,  59  Am.  St.  Rep.  302,  47  N.  E.  762,  holding  cratract  lor 
purchase  and  sale  of  stocks  between  parties  who  intend  to  settle  by  payment  ol 
differences  between  contract  price  and  market  price  when  sold,  unenforceable; 
Schlee  v.  Guckenlteimer,  179  III.  598,  64  ^.  E.  302,  upholding  contract  giving 
purchaser  of  barley  privilege  of  purchasing  additional  quantity  at  same  price  if 
taken  before  certain  day. 
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Cited  in  footnotes  to  Booth  v.  People,  50  L.  R.  A.  762,  which  Biutains  Btatuti 
making  unlawful,  options  for  sale  of  ecmunoditieB  whidi  bare  been  subject  ol 
gnmUing  operations;  Baxt^  t.  Deneen  64  L.  R.  A.  940,  which  refuses  to  enjoin 
broker  from  withdrawing  from  bank  margins  deposited  with  him  on  stock  gam- 
bling transactions,  in  violation  of  his  agreement  to  keep  them  in  bank  until 
tranaaction  closed. 

Cited  in  note  {64  L.  R,  A.  162)  on  confiict  of  laws  as  to  gambling  and  lottery 
oontracta. 

Note  Bl-wm  far  tllesml  eonaMeratlom. 

Approved  in  Gardner  v.  Girtin,  60  111.  App.  426,  holding  note  in  consideration 
of  entire  or  partial  performance  of  gambling  contract  void,  even  in  hands  of 
innocent  purchaser;  Schlee  v.  Guckenheimer,  76  111.  App.  686,  holding  note  given 
in  coDsideraticn  of  option  to  buy  grain  in  future,  made  void  by  statute,  invalid 
even  in  hands  of  bona  fide  purchaser. 

Cited  in  Hopmeyer  v.  Frederick,  74  111.  App.  303,  holding  note  given  for  fine 
and  costs  for  illegal  sale  of  liquor  valid  in  hands  of  bona  fide  purchaser;  Long 
V.  Jones,  60  111.  App.  616,  holding  note  to  secure  payment  of  money  knowingly 
loaned  to  enable  maker  to  bet  on  horse  race  valid  in  bands  of  innocent  purchaser. 
C«naltr* 

Approved  in  Buell  v.  Breese  Mill  &  Grain  Co.  65  111.  App.  275,  holding  that 
comity  does  not  require  execution  of  law  of  other  :;tate  against  public  policy  of 
forum;  Schlee  v.  Guckenheimer,  76  111.  App.  G8G,  holding  contract,  valid  where 
made,  not  enforceable  on  doctrine  of  comity  in  state  under  whose  laws  it  is 
invalid;  Welling  v.  Eastern  Bldg.  &  L.  Asso.  66  S.  C.  297,  34  S.  E.  409,  holdii^ 
courts  not  required  by  mere  comity  to  follow  laws  of  other  state  in  construing 
building  and  loan  contract  of  that  state  when  injurious  to  interests  of  people  of 
forum;  Gooch  v.  Fauoett,  122  N.  C.  273,  39  L.  R,  A.  836,  footnote  p.  835,  29  S.  E. 
362,  holding  note  to  pay  bet  on  horse  race  run  in  state  where  note  presumed 
valid,  unenforceable  in  North  Carolina  as  contrary  to  public  policy;  Rhodes  v. 
Missouri  Sav.  &.  L.  Co.  173  111.  628,  42  L.  R.  A.  96,  50  \.  E.  998,  holding  that 
comity  does  not  require  that  foreign  corporation  be  allowed  to  enforce  contract 
in  conflict  with  laws  of  forum,  and  which  would  give  advantage  to  nonresidents; 
Harding  v.  American  Glucose  Co.  182  111.  636,  64  L.  R.  A.  771,  74  Am.  St.  Rep. 
189,  S5  N.  E.  577,  sustaining  power  of  courts  to  restrain  foreign  corporation  from 
transferring  its  property  within  state,  consisting  largely  of  real  estate,  tc  other 
foreign  corporation  in  violation  of  laws  against  trusts;  Field  v.  Eastern  Bldg. 
ft  L.  AsHO.  117  Iowa,  20U,  90  N.  W.  717,  refusing  to  hold  binding,  provision  in 
foreign  loan  association  contract,  in  opposition  to  settled  policy  of  state;  Palmer 
T.  Palmer,  26  Utah,  40,  61  L.  R.  A.  645.  99  Am.  St.  Rep.  820,  72  Pac.  3,  holding 
that  contract  between  husband  and  wifte  contrary  to  settled  policy  of  state  will 
not  be  upheld  on  principle  of  comity. 

Cited  in  footnote  to  Swing  v.  Alunson,  58  R.  A.  223,  which  holds  insurance 
contract,  valid  where  made,  not  enforceable  in  state  where  property  located,  whose 
laws  directly  violated. 

28  L.'r.  A.  S73.  SMITH  v.  CHICAGO.  H.  ft  ST.  P.  R.  00.  0  S.  D.  563,  62 

N.  W.  967. 
Blffbt  of  actloM  for  death. 

Cited  in  Lintz  v.  Holy  Terror  Min.  Co.  13  S.  D.  493,  83  N.  W.  570,  denying  right 
d  action  for  death  of  person  leaving  neitlier  widow  nor  children. 
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£8  L.  R.  A.  677,  ERICKSON  T.  FIRST  NAT.  BANK,  44  Neb.  622,  48  Am.  St.  Blip 
763,  62  N.  W.  1078. 

Altcvmtl«B  €>f  iBBtrunemts. 

Cited  in  Foxwortby  r.  Colby,  64  Neb.  218,  62  L.  R.  A.  394.  footnote  p.  393, 
89  N.  W.  800,  holding  unauthorized  insertion  of  word  "gold"  before  vord  ''doUars' 
in  instrument,  material  alteration. 

Cited  in  footnotes  to  Brown  v.  JohnscKi  BroB.  61  L.  R.  A.  403,  which  holds 
maker  released  by  payee's  addition  of  name  of  other  person  as  comaker;  Rochford 
T.  MoGee,  61  1^  R.  A.  335,  which  holds  removal  of  note  writteo  below  perforated 
line  tm  application  for  insurance,  material  alteration  rendering  it  void. 

Cited  in  note  (36  Zj.  R.  A.  465)  on  alteration  ai  note  a>  sffeeti^  boon  fids 
holders. 

Blvkt  to  •««ltaMa  Mllef. 

Approved  in  Loaey  v.  Neidig,  62  Neb.  173,  71  N.  W.  1067,  denying  right  to 
equitable  relief  against  Jaw  judgment  which  court  had  juTiadietitm  to  render, 
unless  there  was  a  defense  not  available  in  law  aetlcm,  or  par^  was  fraudulently 
or  accidentally  prevented  from  presenting  it;  Larabee  v.  Given,  65  Neb.  703,  91 
N.  W.  504,  holding  amount  of  counterclaim  may  be  ascertained  in  proceeding  in 
equity  to  restrain  sale  of  n^tiable  promissory  note,  but  with  privilege  to  defend- 
ant to  demand  jury  trial  on  issue  of  damages,  if  he  so  desires. 

Cited  in  footnote  to  Lyle  v.  McCormickt  Harvesting  Madi.  Co.  51  L.  R.  A.  906, 
which  authorizes  acticKi  for  payee's  breach  of  contract  against  transfer  oi  nato, 
though  maker  insolvent. 

2fce«wiltr  of  pleadlns  Mtoppel. 

Approved  in  Hraderson  v.  Keutzer,  56  Neb.  461,  76  N.  W.  881,  and  Macfarlaad 
V.  West  Side  Improv.  Asso.  56  Neb.  281,  76  N.  W.  584,  holding  that  facts  consti- 
tuting estoppel  in  pais  must  be  pleaded ;  Gaylord  v.  Nebraska  Sav.  &  Sxeh.  Bank, 
64  Neb.  109,  60  Am.  St.  Rep.  705,  74  N.  W.  415,  holding  it  proper  to  speciallj 
plead  estoppel  *n  pais. 

28  L.  R.  A.  681,  EIDEMILLER  ICE  CO.  v.  GUTHRIE,  42  Neb.  238,  60  N.  W. 

717. 
Rlskts  1b  l«e. 

'Approved  in  Gehlen  Bros.  t.  Enorr,  101  Iowa,  706,  36  L  R.  A.  609,  footaoti 
p.  697,  63  Am.  St.  Rep.  416,  70  N.  W.  767,  upholding  riparian  right  to  build 
dam  across  non-navigable  stream  and  take  ice  from  pond. 

Cited  in  footnotes  to  Becker  v.  Hall,  56  L.  R.  A.  673,  which  holds  marking, 
staking,  or  cleaning  ioe  not  thick  enough  for  harvesting,  insufficient  appropria- 
tion; Sanborn  v.  People's  Ice  Co.  61  L.  R  A.  829,  which  holds  taking  of  ice 
In  large  quantities  from  public  lake  not  exercise  of  common  right  in  its  waters. 

Cited  In  note  (62  li  R.  A.  688)  on  effect  of  bod  motive  to  make  w^tHiablt 
what  ifrould  otherwise  not  be. 

Cited  in  note  (69  I*  B.  A.  853)  on  llablli^  for  damming  back  water  of  streaa. 
Common  law  mm  to  riparian  rlchta. 

Approved  in  Crawford  Co.  v,  Hathaway.  60  Neb.  761,  84  N.  W.  271,  Slatteiy 
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T.  Harley>  58  Neb.  577.  79  N.  W.  151;  Clark  t.  CambTidge  ft  A.  Irrig.  &  Improv. 
Co.  45  Neb.  806,  64  N.  W.  239;  Crawford  Co.  t.  Hall  (Neb.)  60  L.  R.  A.  896, 
93  N.  W.  781,  —  holding  that  comnum-Iaw  doctrine  as  to  rights  of  riparian  own- 
ers preraiU  in  tidt  country,  exoept  as  modified  or  abrogated  hy  statute;  People 
T.  Hulbert.  131  Mich.  170,  64  L.  R.  A.  274,  100  Am.  St.  Rep.  588,  91  N.  W.  211^ 
holding  use  by  lower  riparian  proprietor  of  lake  water  for  drinking  and  cook- 
ing does  not  render  unlawful,  reasonable  use  of  lake  water  by  upper  proprietor  for 
bathing  purposes;  Meng  v.  Coffey  (Neb.)  60  L.  R.  A.  911,  93  \.  W.  713,  holding 
riparian  owner  entitled  to  reasonable  use  of  stream  for  irrigation,  what  consti- 
tutes reasonable  use  depending  upon  cireunutancee  of  each  ease. 

28  L.  R.  A.  688,  LITTLEFIELD  v.  STATE,  42  Neb.  223,  47  Am.  St.  Rep.  697, 
60  N.  W.  724. 

Cited  in  footnote  to  Ottumwa  t.  Zekind,  29  L  R.  A.  734,  which  holds  fee  d 
S250  per  month,  of  925  per  day  from  transient  merchants  excessive. 

Cited  in  note  (30  L.  R.  A.  429,  430,  432,  433,  435)  on  limit  of  amount  of 
license  fees. 

BevBlfttlov  of  sale  of  food. 

Cited  in  footnote  to  State  t.  Layton,  62  L.  R.  A.  164,  which  sustains  statutory 
prohibition  against  manufacture  or  sale  of  baking  powder  containing  alum. 

Distinguished  in  Pierce  v.  Aurora,  81  HI.  App.  674,  holding  ordinance  against 
selling  milk  without  license  invalidated  by  provision  exempting  owners  of  two 
cows  only,  peddling.milk  by  hand. 

£8  L.  R.  A.  591,  PEOPLE  r.  BUTTON,  106  Cal.  628,  46  Am.  St.  Rep.  259,  89 
Pac.  1073. 

ATmllsMlltr  of  self  defenae  to  flnt  oggre— or. 

Approved  in  People  t.  Conkling,  111  Cal.  627,  44  Fae.  314,  holding  right  to 
kill  in  self  defense  not  lost  by  feloniously  assailing  another,  if  assailant  has  de- 
sisted in  good  faith;  People  v.  Farley,  124  Cal.  597,  57  Pac.  571,  holding  .erro- 
neous, instruction  that  real  or  apparent  necessity  brought  about  by  defendant's 
design,  contrivance  or  fault,  is  not  available  to  him  aa  defense;  People  v. 
Kennett,  114  Cal.  20,  45  Pac.  994.  holding  error  in  instructing  that  plea  of 
necessity  is  a  shield  only  for  those  without  fault  in  occasioning  difficulty  cured 
by  further  instruction  that  defendant  can  show  in  justification  that  he  changed 
his  mind  and  endeavored  to  escape,  hut  could  not  without  striking  the  mortal 
blow;  People  v.  Miller,  125  Cal.  47,  57  Pao.  770,  holding  instruction  that  plea 
of  necessity  is  shield  for  those  only  wiO-out  fault  in  occasioning  it,  erroneous 
unless  qualified,  and  improper  to  be  given. 

Cited  in  People  v.  Scott.  123  Cal.  436,  56  Pao.  102,  holding  first  aggressor  re- 
quired not  only  to  decline  further  strife,  but  to  make  such  declination  known 
to  adversary. 

Cited  in  note  (46  L.  R.  A.  707,  708,  712)  on  self  defense  set  up  by  accused  who 
begun  conflict. 

Distinguished  in  People  v.  Worthington,  122  Cal.  586,  56  Pac.  396,  holding 
dazed  condition  of  one  committing  homicide,  not  produced  by  deceased  and  not 
amounting  to  insanitjj  not  ground  for  acquittal. 
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28  L.  R  A.  694,  SINNOTT  t.  COLOMBET,  107  CaL  187.  40  Vac  329. 

28  L.  R.  A.  508,  GIRAUDI  t.  ELECTRIC  IMPROV.  CO.  107  Oftl.  120,  48  Am. 

St  Rep.  114,  40  Pac.  108. 
Preswmptloa  of  B«vllvcnee  mm  to  electrical  appUsBeea. 

Cited  in  Snyder  v.  Wheeling  Electrical  Co.  43  W.  Va.  669,  39  U  R.  A.  503. 
64  Am.  St.  Rep.  922,  28  S.  E.  733,  holding  presumption  of  negligence  from  break- 
ing of  live  electric  wire  not  concluaiTC. 

Distinguished  in  Kepner  v.  Harrisburg  Traction  Co.  183  Pa.  26,  38  Atl.  416, 
holding  that  presumption  of  Diligence  of  traction  company  does  not  arise  from 
mere  breaking  of  trolley  wire  frightening  horse. 

Contrlbntorr  nesrltKence. 

Approved  in  Dwyer  v.  Salt  Lake  City,  19  Utah,  627,  67  Pac  635,  holding 
momentary  forgetfulness  of  embankment  by  one  traveling  carefully  on  street  in 
dark,  with  knowledge  of  embankment,  but  without  idea  that  it  is  close  by,  not 
contributory  n^llgenee  per  se;  Perham  v.  Portland  Electric  Co.  33  Or.  47% 
40  L.  R.  A.  808,  72  Am.  St.  Rep.  730,  53  Pac  14,  holding  worianan'  engaged  in 
repairing  bridge  over  which  electric  wires  witli  apparently  safe  insulatitm  are 
strung,  entitled  to  assume  that  necessaiy  contact  with  them  will  not  be  dan- 
gerouB. 

Cited  in  footnote  to  Neoley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A. 
146,  which  holds  contributory  negligence  of  employee  in  using  defective  ladder 
to  adjust  belt,  after  complaining  to  manager  and  being  told  that  it  was  all 
right,  question  for  jury. 

Cited  in  note  (47  L.  R.  A.  160)  on  volenti  non  fit  injuria  &b  defense  to  aetimis 
injured  servants. 

Distinguisheii  in  Danville  Street  Car  Co.  v.  Watkins,  07  Va.  716,  34  S.  E. 
884,.  holding  brakeman's  ignorance  of  danger  attending  contact  with  electric  wire, 
no  excuse  for  failure  to  exercise  reasonable  care  to  avoid  contact  with  sagging 
trolley,  condition  of  which  was  known  to  him. 

NeKll«enee  mm  to  eleetrleal  appllueca. 

Approved  in  Chattanooga  Electric  R  Co.  v.  Mingle,  208  Tenn.  670,  76  Am.  St. 
Rep.  703,  66  S.  W.  23,  holding  high  degree  of  care  required  of  electric  street 
railway  company  in  construction  and  continued  maintenance  in  safe  condition  of 
their  lines;  Brown  v.  Edieon  Electric  Illuminating  Co.  90  Md.  406,  46  L.  R.  A. 
747,  78  Am.  St.  Rep.  442,  46  Atl.  182,  holding  electric  light  company  using  high- 
ly charged  wires  required  to  see  to  their  proper  placing  and  insulation,  with  rti- 
erenoe  to  safety  of  persons  entitled  to  be  in  their  neighborhood;  Perham  v.  Port- 
land Electric  Co.  33  Or.  482,  40  L.  R.  A.  811,  72  Am.  St.  Rep.  730,  53  Pac.  14, 
holding  electric  company  whose  wires  carry  highly  dangerous  current  required  to 
use  utmost  degree  of  care  in  their  construction,  inspection,  and  repair  at  places 
where  people  are  liable  to  come  in  contact  with  them;  Geismann  v.  Missowi- 
Edison  Electric  Co.  173  Mo.  678,  73  S.  W.  654,  holding  electric  company  liable 
for  failure  to  insulate  wires  near  signs  over  store  front,  resulting  in  death  of 
one  engaged  in  removing  signs. 

Cited  in  notes  (32  L.  R.  A.  401)  on  negligence  as  to  electric  wires  on  or  ia 
Iraildinga;  (46  L.  R.  A.  07)  on  liability  to  servant  of  Uiird  person  for  injuric* 
received  in  performance  of  duties,  by  electric  wire  extending  over  preioises  of 
others. 
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AOaalaalbllttr  of  expert's  opImIob  u  to  Mfetr* 

Cited  in  Ionian  t.  Golden  Ancient  Channel  Min.  Co.  140  Cal.  708,  74  Pae. 
307,  sustaining  raduBion  of  expert's  opinion  as  to  safety  of  maoliinery,  wlien  lie 
had  given  testimony  from  which  oourt  could  decide  whether  machinery  was  safe 
or  not. 

28  L.  R.  A.  600,  STEVENOT  v.  KOCH,  61  Minn.  104,  63  N.  W.  256. 
street  OB  eaFFier'a  llabllltr  of  mmimurm  vnder  lepil  proceM. 

Approved  in  Baldwin  v.  Great  Northern  R.  Co.  81  Minn.  249,  51  L.  R.  A. 
i!41,  footnote  p.  640,  83  Am.  St.  Rep.  370,  83  N.  W.  080,  holding  service  of 
summons  in  garnishment  on  carrier  no  defense  for  unreasonable  delay  in  for- 
warding goods. 

Distinguished  in  Merz  v.  Chicago  4  N.  W.  R.  Co.  86  Minn.  36,  90  N.  W.  7, 
holding  action  for  conversion  not  maintainable  against  carrier  where  property 
carried  seized  under  1^1  process,  if  shipper  promptly  notified. 

LiabllKr  of  property  of  BonreKldetats  to  attnehment. 

Cited  in  Connery  v.  Quincy.  O.  &  K.  C.  R.  Co.  (Mien.)  64  L.  R.  A.  620,  99 
N.  W.  366,  holding  foreign  railroad  car  not  subject  to  attachment. 

28  L.  R.  A.  605,  MANSTON  v.  MclNTOSH,  58  Minn.  525,  60  N.  W.  672. 
Ifomlaatloaai  eoBventlonai  name*  of  candidate*  on  ballota. 

Approved  in  White  v.  Sanderson,  74  Minn.  120,  42  U  R.  A.  232,  73  Am.  St. 
Rep.  334,  76  N.  W.  1021,  holding  certificate  of  nominatjim  executed  hy  chair- 
man and  secretary*  of  committee,  authorized  ctmvention  to  make  nomination, 
sufficient  without  execution  by  president  snd  secretary  of  convention ;  Phil- 
lips V.  Gallagher,  73  Minn.  534,  42  L.  R.  A.  226,  76  N.  W.  285  {criticii:ed  in  dis- 
senting opinion),  holding  that  courts  will  follow  determination  of  political  con- 
vention as  to  nomination  of  candidate  or  other  question  within  its  jurisdiction. 

Cited  in  State  eee  rel.  Cann  y.  Moore,  23  Wash.  284,  62  Pac.  760,  holding 
that  nomination  of  certain  person,  announced  by  presiding  officer  of  political 
convention  without  fraud  or  oppression,  a«  result  of  ballot,  will  be  upheld  1^ 
courts  where  do  objection  was  made  till  after  adjournment  sine  die,  though  mis- 
take made  in  computing  ballots;  State  ea  rel.  Blydenburg  v.  Burdick,  6  Wyo. 
465,  34  L.  R.  A.  850,  46  Pac.  854,  denying  right  of  committee  of  political  party 
to  contest  validity  of  nominations  made  by  chairman  of  state  committee  of  en- 
tirely distinct  party,  with  one  hundred  associates  to  fill  vacancies  in  list  of  presi- 
dential electors  similarly  nominated. 

Cited  in  footnotes  to  State  ew  rel.  Metcalf  v.  Johnson,  34  L.  R.  A.  313,  which 
holds  unavailing,  attempt  of  twenty-one  persons  to  form  new  political  party; 
Todd  V.  Election  Comrs.  20  L.  R.  A.  330,  which  upholds  requirement  against 
candidate  having  name  on  <^cial  ballot  more  than  once. 


28  L.  R.  A.  608,  THOMPSON  v.  DODGE,  58  Minn.  565,  49  Aul  St.  Rep.  633, 

60  N.  W.  545. 
Law  mm  to  blercica  and  ateam  motor  earrlavca. 

Applied  in  State  em  rel.  Bettis  v.  Missouri  P.  R.  Co.  71  Mo.  App.  391,  sustain- 
ing eBrrfer*8  right  to  r^use  to  receive  bicycle  as  ordinary  ba^age. 

Cited  In  Davis  t.  Petrinovich,  112  Ala.  0SO,  36  L.  R.  A.  617,  21  So.  344.  bold- 
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in^  license  tax  on  bicycles  lued  for  pleasure  unautiiorized ;  Laredo  Electric  k 
R.  Co.  V.  Hamilton,  23  Tex.  Civ.  App.  484,  56  S.  W.  998,  holding  street  railway 
company  liable  for  injury  to  bicyclist  due  to  failure  to  keep  its  roadbed  in  re- 
pair; Xaaon  t.  West,  31  M;sc  586,  65  N.  Y.  Supp.  651,  denying  r^ht  of  action 
for  runavTRy,  from  horae  taking  fright  at  steam  motor  carriage  witii  amokestact: 
emitting  no  more  than  usual  amount  of  vapor;  North  Chicago  Street  R.  Co.  v. 
Cossar,  203  III.  614,  68  N.  E.  88,  holding  bicycle  is  vehicle,  rider  of  which  mutit 
exercise  same  d^ree  of  care  as  drivers  of  other  vehicles. 

Cited  in  footnotes  to  Myers  v.  Hinds,  33  L.  R.  A.  356,  which  holds  bicyclist 
liable  for  running  into  pedestrian  in  narrow  path;  Com.  v.  Forrest,  29  L.  R.  A. 
S65,  which  holds  use  of  bicycle  on  sidewalk  along  turnpike  subject  to  penalty: 
Moore  v.  District  of  Columbia,  41  L.  R.  A.  208,  which  holds  reasonableness  of 
ordinance  prohibiting  riding  bicycle  with  handle  bars  more  than  4  inches  below 
■addle  a  question  of  fact. 

Cited  in  note  (47  L.  R.  A.  289,  S9S)  on  IntTcIe  law. 

Distingul^ed  in  Richardson  v.  Danvers,  176  Mblsb.  414,  50  L  R.  A.  127,  79 
Am.  St.  Rep.  320,  57  N.  £.  688,  holding-  bicycle  not  within  meaning  of  rtmtute 
requiring  highways  to  be  kept  reasonably  safe  for  "carriages." 

28  L.  R.  A.  609,  ANDERSON  v.  MANCHESTER  FIRE  ASSUR.  CO.  59  Minn. 
182,  60  Am.  St  Rep.  400.  60  N.  W.  1005,  63  N.  W.  241. 

Staadwd  imanranee  poller* 

Approved  in  Do^'ling  v.  Lancashire  Ins.  Co.  92  Wis.  75,  31  L.  R.  A.  116,  foot- 
note p.  112,  65  N.  W.  738,  holding  invalid,  statute  authori^ng  insurance  com- 
missioner to  adopt  standard  policy. 

Cited  in  Gibson  v.  Connecticut  F.  Ins.  Co.  77  Fed.  566,  holding  force  of  em- 
ployment of  form  of  policy  provided  by  state  statute  In  determining  whether 
it  is  a  contract  of  that  state  not  affected  by  unconstitutionality  of  such  statute. 

Distinguished  in  Dusiness  Men's  League  v.  Waddill,  143  Mo.  500,  40  L.  R. 
A.  602,  footnote  p.  601,  45  S.  W.  262,  denying  injimction  against  approval  of 
uniform  insurance  policy  by  superintendent  of  insurance  under  unconstitutional 
statute. 

Delevatlou  of  power. 

Approved  in  State  etr  rel.  Childa  v.  Copeland,  66  Minn.  322,  34  L.  R.  A.  730, 
41  Am.'St.  Rep.  410,  69  N.  W.  27,  holding  void,  local  option  law  granting  char- 
ter power  to  all  cities  of  certain  class,  to  take  effect  in  each  ei^  on  adoption  by 
such  city;  Potts  v.  Breen,  167  111.  76,  39  L.  R.  A.  155,  59  Am.  St.  Sep.  262.  47 
K.  E.  81,  holding  that  legislature  will  not  be  supposed  to  have,  by  mere  implica- 
tion conferred  on  school  board,  power,  to  require  vaccination  as  oondition  prece- 
dent to  exercise  of  constitutional  right  to  attend  school. 

Waiver  or  estoppel  aa  to  eondltloaa  of  poller* 

Approved  in  Spalding  v.  New  Hampshire  F.  Ins.  Co.  71  N.  H.  443,  62  Atl. 
858,  holding  company  estopped  to  rely  on  lack  of  assent  to  other  insurance,  where 
insured  stated  facts  to  agent  on  applying  for  insurance;  Kells  v.  Northwestern 
Live-stock  Ins.  Co.  64  Minn.  392,  58  Am.  St.  Rep.  541,  67  N.  W.  216,  holding 
breach  of  provision  as  to  sole  ownership  of  insured  property  waived  by  failure 
of  insurance  agent  with  knowledge  thereof,  to  make  any  objection;  Burnham 
T.  Greenwich  Ins.  Co.  63  Mo.  App.  88,  sustaining  power  of  insurance  agent  to 
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orally  waive  condition  in  policy  requiring  assent  to  further  insunmw  to  be  In 
writing  indorsed  on  policy. 

Cited  in  Shaffer  v.  Milwaukee  Mechanics'  Ins.  Co.  17  Ind.  App.  214,  48  K.  E. 
fi57,  holding  constructive  notice  from  record  of  chattel  mort^'age  on  insured  prop- 
'Crty  insufficient  to  avoid  condition  in  policy  making  ifc  void  if  property  mort* 
^aged;  Brumbaugli  v.  Home  Mut.  F.  Ins.  Co.  20  Pa.  Super.  Ct.  149,  holding  is- 
suance of  policy  with  knowledge  of  president  and  agent  of  company  that  other 
insurance  exists  on  the  property  waives  provision  declaring  company  not  liable 
under  such  circumstances ;  German  Ins.  Co.  v.  Sliader  (Neb.)  60  L.  R.  A.  920,  93 
W.  972,  as  to  general  rule  that  insurance  company  cannot  take  advantage  of 
conditions  in  policy  making  it  void  by  reason  of  circumstances  existing  at  time 
policy  was  issued,  when  those  cireunutaneei  were  known  to  agent;  Maupin  t. 
Scottish  Union  &  Nat.  Idb.  Co.  53  W.  Va.  682,  4S  S.  E.  1003  (dissenting  opinion), 
majority  holding  oral  evidence  inadmissible  to  show  waiver  by  agent  of  pro- 
■vision  of  policy,  whan  policy  expressly  pn^iblts  waiver  of  oonditions  1^  agents. 

£8  L.  R.  A.  612,  LAKE  ERIE  &  W.  R.  CO.  v.  WHITHAM,  156  HI.  614,  46  Am. 

St.  Rep.  355,  40  N.  E.  1014. 
Sl>e«t  of  relaflve  poaltlon  of  aamei  of  kwabaad  Mad  wlfo  Is  d«e4,  «le. 

Approved  in  Chapman  v.  Charter,  46  W.  Va.  779,  34  S.  E.  768,  holding  con- 
veyance of  entire  interest  of  husband  not  prevented  by  fact  that  his  name  fol- 
lows his  wife's  and  he  is  described  as  her  husband;  Center  v.  Elgin  City  Bkg. 
Co.  185  111.  538,  57  N.  E.  439  (dissenting  opinion).  Affirming  83  111.  App.  413, 
as  to  husband's  interest  passing  by  mortgage  Ib  which  his  name  follows 
that  of  his  wife  and  he  is  described  as  her  husband. 
A.vreementa  br  mKrvled  womsa. 

Approved  in  Granath  v.  Johnson,  90  111.  App.  310,  holding  married  woman  not 
bound  by  common  law  by  agreement  to  pay  her  husband's  indebtedness. 
PrcanmptloM  as  to  time  deed  delivered. 

Approved  in  Schaeppi  v.  Olade,  95  111.  App.  507,  sustaining  presumption  that 
deed  was  delivered  on  day  of  its  date,  though  apparently  acknowledge  later; 
F&xton  V.  Bogardua,  201  111.  634,  66  N.  E.  853,  sustaining  presumption  that  con- 
tract was  delivered  upon  day  of  its  date. 

Conatractlon  of  deed. 

Approved  in  Mallory  v.  Mallory,  86  111.  App.  109,  requiring  deed  to  be  con- 
strued in  light  of  existing  circumstances  and  relations  of  parties  to  tltla 
aa  well  as  witli  reference  to  words  used. 
Dedleation  of  load. 

Approved  in  Mtnne^lis,  St.  P.  A  8.  Ste.  M.  R.  Ca  v.  Marbl^  112  Mich.  12, 
70  N.  W.  319,  holding  title  to  land  designated  in  plat  by  its  name  not  vested 
in  railroad  company  by  statutory  dedication  resulting  from  filing  of  plat. 
Bow  eaaemeat  la  load  created. 

Approved  in  Wessels  v.  Colebank,  174  III.  622,  61  N.  E.  630,  daiying  powar 
to  create  easement  in  land  by  parol. 

S8  L.  R.  A.  618,  MEACHAM  v.  BUNTING,  156  111.  686,  47  Am.  St  Rep.  239,  41 

K.  E.  176. 
BCect  of  divorce  on  earteor. 

Approved  in  Doyle  v.  Rolwing,  166  Mo.  241,  65  L.  R.  A.  336,  footnote  p.  332, 
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68  Am.  St  Bep.  416,  65  8.  W.  31S,  holding  right  of  curtesy  defeated  hj  diTorce 
for  wife's  fault. 

ll»band  mm  trnatee  tor  wlfe> 

Cited  in  footnote  to  Stearns  v.  Fraleigh,  39  L.  R.  A.  70S,  which  sustaina  right 
to  appoint  husband  a  truBtee  of  property  ctmveyed  by  him  in  trust  for  wife  and 
children. 

RannliiB;  of  limltmtlona  acaliutt  pemalndennan. 

Approved  in  Turner  v.  Hause.  199  HI.  472,  66  N.  £.  44S,  holding  that  stat- 
ute of  limitations  does  not  begin  to  run  against  remainderman  till  death  of  life 
tenant. 


28  L.  R.  A.  621,  Re  WEBER,  4  N.  D.  119,  59  N.  W.  523. 

AppealaklUtr  of  order  for  JwdBmeat. 

Approved  in  He  Eaton,  7  N.  D.  273,  74  N.  W.  B70,  and  Pnmdziniki  t.  Garbntt, 
9  N.  D.  244,  83  N.  W.  23,  holding  order  for  judgment  not  appealable;  Hanberg 
T.  National  Bank,  8  N.  D.  329,  79  N.  W.  336,  holding  judgment  on  order  to 
show  cause  why  action  should  not  be  dismisBed  not  appealable;  Cameron  v. 
Oreat  Northern  R.  Co.  8  N.  D.  135,  77  N.  W.  1016,  holding  order  dismisuiog  action 
at  close  of  plaintiff's  evidence  for  failure  of  proof  not  appealable;  Field  v.  Great 
Western  Elevator  Co.  5  N.  D.  401-,  67  N.  W.  147,  holding  order  directing  dismis- 
sal of  appeal  not  appealable. 

CSted  in  Rolette  County  v.  Pierce  County,  8  N.  D.  614,  80  N.  W.  804,  holding 
right  to  appeal  from  order  recorded  as  judgment,  lost  after  payment  and  its 
being  treated  as  judgment  for  more  than  ten  years;  Travelers'  Ins.  Co,  t.  WAer, 
4  N.  D.  136,  59  N.  W.  529,  holding  sureties  on  appeal  bond  conditioned  on  al&Tm- 
ance  of  judgment  not  liable  on  dismissal  of  appeal  on  ground  that  detenniiutr 
tion  appealed  from  was  an  order,  not  a  judgment. 

Distinguished  in  Oliver  v.  Wilson,  8  N.  D.  593,  73  Am.  St.  Rep.  784,  80  N. 
W.  757,  holding  order  granting  peremptory  writ  of  mandamus  appealable. 

Dl«iutHal  of  appeal. 

Approved  in  Hazeltine  v.  Browne,  9  S.  D.  355,  69  N.  W.  579,  holding  formal 
judgfuent  of  dismissal,  necessary  to  dispose  of  appeal,  ineffectlial  for  any  pur- 
pose from  failure  of  sureties  to  justify  in  time. 

Entry  of  indsmeBt. 

Approved  in  Locke  v.  Hubbard,  9  S.  D.  370,  69  N.  W.  588,  holding  form  of 
judgment  signed  by  judge  or  court  not  effective  as  judgment  till  entered  by  deik; 
Christie  v.  Iowa  U  Ins.  Co.  Ill  Iowa,  179,  82  X.  W.  499,  holding  Jiidge's  finding 
of  foists  with  conclusions  of  law,  ending  with  direction  to  enter  judgment,  filed 
with  clerk,  not  judgment  till  spread  on  records  of  court;  McTavish  v.  Great 
Northern  R.  Co.  8  N.  D.  337,  79  N.  W.  443,  holding  entry  by  clerk  in  judgment 
book  of  order  that  one  of  parties  "have  and  recover  judgment"  for  specified 
amount  not  entry  of  judgment. 

Cited  in  footnotes  to  Callanan  v.  Votruba,  40  L.  R.  A.  375,  which  holds  judg- 
ment no  lien  till  entered  on  record  of  court;  Johnson  v.  Schlosser,  36  L.  K.  A. 
59,  whicli  upholds  lion  of  judgment  against  bona  fide  purchaser,  although  elerk 
failed  to  enter  same  in  docket. 
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28  li.  R.  A.  642.  PEOPLE'S  BANK  t.  SCHOOL  DIST.  NO.  62,  3  N.  D.  496,  SI 

N.  W.  787. 
VkUiII  tr  of  mnnlalpal  bond*. 

Approved  in  Livingston  v.  School  Dist  No.  7,  11  S.  D.  152,  76  N.  W.  301, 
holding  holder  of  b6nd  issued  for  erection  of  school  house,  which  is  void  for  ex- 
ceesivenesB,  ^titled  to  recover  v^ue  of  schoolhouse  when  retained  by  district; 
Livingston  v.  School  Dist.  No.  7,  9  S.  D.  347,  69  N.  W.  15,  holding  Hc'.tocl  dis- 
trict bond  for  more  than  9500,  reciting  its  issuance  pursuant  to  statute  prohib- 
iting issuance  in  denominations  exceeding  that  amount,  void  even  in  hands  of 
innocent  purchaser. 

Cited  in  footnotes  to  Erskine  v.  Steele  County,  28  L.  R.  A.  645,  which  holds 
municipal  bonds  void  so  far  as  they  represent  discount  on  county  warrants;  W. 
N.  Coler  &  Co.  v.  Dwight  School  Twp.  28  L.  R.  A.  649,  which  holds  seliool  dis- 
trict bonds  not  void  for  failure  to  comply  with  provision  regulating  organization 
of  district;  Wilkes  County  v.  Call,  44  L.  R.  A.  252,  which  denies  possibility  of 
there  being  a  bona  fide  holder  of  county  bonds  issued  under  unconstitutional  stat- 
ute. 

28  U  R.  A.  645,  ERSKINE  v.  STEELE  COUNTY,  4  N.  D.  339,  60  N.  W.  1050. 
Valtdltr  of  manlclpal  bond*  or  TrarrnDta. 

Later  action  in  Federal  court  in  39  C.  C.  A.  173,  98  Fed.  215,  Affirming  87  Fed. 
G30,  sustaining  statute  legalizing  contract  1^  county  to  pay  for  services  in 
transcribing  such  records. 

Cited  in  footnotes  to  W.  X.  Coler  &  Co.  v.  Dwight  School  Twp.  28  L.  R.  A. 
640,  which  holds  sdiool  district  bonds  not  void  for  failure  to  comply  with  provi- 
sion relating  organization  of  district;  People's  Bank  v.  S<diool  Dist.  No. 
52,  28  L.  R.  A.  642,  which  iiolds  void,  school  district  bonds  payable  in  terms 
in  eleven  days  less  than  minimum  time  fixed  by  statute. 

28  Lv  R.  A.  649,  W.  N.  COLER  t  CO.  v.  DWIGHT  SCHOOL  TWP.  3  N.  D.  249, 

55  N.  W.  587. 
Validity  of  msBlelpal  bond  or  otber  oUlsatlon*. 

Cited  io  Herring  v.  Modesto  Irrig.  Dist.  96  Fed.  719,  denying  de  facto  irriga- 
tion district's  right  to  set  up  ill^ality  of  organization  as  defense  in  action 
on  it?  own  obligations. 

Cited  in  footnotes  to  Erskine  v.  Steele  County,  28  L.  R.  A.  645,  which  holds 
municipal  bonds  void  so  far  as  they  represent  discount  on  county  warrants; 
People's  Bank  v.  School  Dist.  No.  52,  28  L.  R.  A.  642,  which  holds  invalidity  of 
municipal  bonds  leaves  original  liability  of  municipality  unaffected;  Gilkey  t. 
Howe,  49  Lu  R.  A.  483,  which  holds  enforceable  orders  issued  by  town  attempt- 
ing bona  fide  to  incorporate. 

Estoppel  by  recKala  Is  bond*. 

Approved  in  Coier  v.  Rhoda  School  Twp.  6  S.  D.  663,  63  N.  W.  158,  holdli^ 
recitiU  on  face  of  school  districit  bonds  of  authority  and  regularity,  estoppel 
against  denying  validity  of  bonds  as  against  bona  flde  holder,  though  petition 
and  notice  required  by  statute  were  not  given;  'Riompson  t.  Mecosta,  127  Mich. 
628,  86  N.  W.  1044,  sustaining  bona  flde  holder's  right  to  rely  on  statement  in 
bond  of  its  issuance  under  authority  of  specified  law  and  for  purpose  prescribed 
thereby. 
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Explained  and  held  obitm-  ia  Flagg  v.  School  Diit.  No.  70,  4  N.  D.  58,  85  L, 
n.  A.  373,  68  N.  W.  499,  holding  school  district  not  estopped  to  set  up  invalidity 
of  bond  on  ground  that  it  did  not  own  school  site,  by  certificate  of  issuance  in 
accordance  with  law  and  by  authority  of  majority  of  1^1  voters. 

Cited  in  Fla^  v.  School  Dist.  No.  70,  4  N.  D.  42.  2S  L.  R-  A.  369,  58  X.  W. 
499,  holding  certificate  that  school  district  bond  waa  lasued  in  accordaoce  mth 
law  need  not  be  made  by  officer  of  district. 

Cited  in  footnotea  to  Huron  v.  Second  Ward  Sav.  Bank,  49  L.  R.  A.  534,  which 
holds  cify  eetopped  by  recitals  in  bonds  as  to  purpose  of  issuance;  Indepmdait 
School  District  v.  Rew,  55  L.  R.  A.  364,  which  holds  municipal  corporatitm  es- 
topped to  deny  truth  of  recitals  in  bonds  held  by  innocent  purchaser. 

SSnforcMbltltr  of  JndsmeBt. 

Criticised  on  second  appeal  in  Coler  Coppin,  7  N.  D.  410,  75  N.  W.  79S, 
holding  judgment  against  school  township  on  indebtedness  of  school  district, 
for  which  township  liable,  enforceable  same  as  any  other  judgment  against  it. 

Reaffirmed  on  third  appeal  in  Coler  v,  Coppin,  10  N.  D.  87,  85  N.  W.  988, 
holding  school  township  liable  for  all  debts  of  school  districts  included  in  its 
territory,  and  all  judgments  recovered  thereon. 

28  L.  R.  A.  655,  McCREERY  v.  DAVIS,  44  S.  C.  195,  fil  Am.  St.  Rep.  794,  22 

S.  E.  178. 
Jnrladletloa  of  nonrealdeMt. 

Approved  in  Pepper  v.  Shearer,  48  S.  C.  493,  86  S.  E.  797,  holding  jurisdiction 
of  nonresident  not  acquired  in  action  on  contract  by  service  by  publication  and 
personal  service  outside  of  state;  Townes  v.  Ai^usta,M6  S.  C.  31,  83  S.  E.  984, 
holding  jurisdiction  of  foreign  corporation  for  all  purposes  acquired  by  its  ap- 
pearance and  answering  to  the  merits. 

—  In  dlTone  nit. 

Cited  in  Atherttm  v.  Athert«i,  181  U.  S.  170,  46  L.  ed.  608,  21  Sup.  Ct.  Rep. 
644,  holding  jurisdi<^on  acquired  by  mailing  of  letter  to  nonresident  defendant 
in  divorce  suit,  by  attorney  appointed  to  represent  her,  addressed  to  her  at  her 
residence  with  directions  for  return  fully  a(^uainting  her  with  nature  of 
suit. 

Cited  in  footnotes  to  Atherton  v.  Atherton,  40  L.  R.  A.  291,  which  holds  matri- 
monial domicil  of  wife  leaving  husband  for  cruelty  may  be  changed  by  removal 
to  other  state;  Kenipson  v.  Kempson,  68  L.  R.  A.  484,  which  sustains  jurisdiction 
in  state  wh«e  parties  married  and  wife  resides,  of  suit  to  enjoin  frauduloit  di- 
vorce suit  1^  husband  in  other  state. 

Cited  in  note  (59  L.  R.  A.  162,  166,  174)  on  conflict  of  lavs  on  subject  of 
di%'orce. 

BOect  of  divorce  or  seporatloM  «■  dower. 

Cited  in  footnotes  to  Beaty  v.  Richardson,  46  L.  R.  A-  617,  which  deniM  for- 
feiture of  right  of  dower  of  woman  living  in  adultery  after  husband's  abandon- 
ment for  other  \s-oman ;  Land  v.  Shipp,  50  L.  R.  A.  560,  which  holds  wife's  right 
of  dower    not   affected   by  release   made  directly  to   husband   in  deed  of 

separation. 
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S8  L.  R.  A.  667.  ST.  JAMES  MILITARY  ACADEMY     OAISER.  125  Mo.  617, 

46  Am.  St.  Bep.  S02.  28  8.  W.  8S1. 
W^t  craatltntMi  libel. 

Approved  in  Mosnat  v.  Snyder,  108  Iowa,  504,  75  N.  W.  356,  holding  letter 
stating  that  specified  attorneys  had  apparoitly  put  their  heads  together  to  make 
as  much  as  powible  out  of  specified  estate,  and  tiiat  charges  made  were  an  out- 
rage, libelous  per  m. 

Cited  in  footnotes  to  Dowling  v.  Livingstone,  32  L.  S.  A.  104,  which  holds 
oritieism  of  book  not  libelous;  Cherry  v.  Des  Moines  Leader,  54  L.  R.  A.  856, 
which  holds  not  actionable,  article  ridiculing  in  exaggerated  terms,  extremely 
ridiculous  entertainment;  Coffin  t.  Brown,  55  L.  R.  A.  732,  which  denies  right  to 
falsely  attack  character  of  appointee  of  governor  to  prevent  latter's  re-election; 
WofTord  V.  Meeks,  55  L.  R.  A.  214,  which  holds  libelous,  publication  imputing  to 
county  officials  prostitution  of  county  finances  by  awarding  contracts  to  per- 
sons of  same  political  faith;  Redgate  v.  Roush,  48  L.  R.  A.  236,  which  holds 
privileged,  defamatory  statements  as  to  pastor  in  church  paper  by  ehurdi  offi- 
cers in  performance  of  supposed  duty;  Klos  v.  Zahorik,  53  L.  R.  A.  235,  which 
denies  liability  for  properly  oommratting  on  action  of  priest  in  conducting  pub- 
lie  functions  of  calling. 

Cited  in  notes  (28  L  R.  A.  667)  on  libel  or  slander  by  expressing  opinions  or 
comments  without  misstating  facts;  (32  I*.  R.  A.  834)  on  constitutional  free- 
dom of  speech  and  of  the  press;  (62  Lb  R.  A.  526,  627)  on  actions  for  libel  or 
slander  of  corporation. 

IfcaeatlOM  for  Jnrr  la  IIM  nit. 

Approved  in  McCIoskey  v.  Pulitzer  Pub.  Co.  162  Mo.  348,  53  S.  W.  1087,  hold- 
ing instrucUou  that  jury  are  sole  judges  of  libelous  character  of  article,  cor- 
rect evea  though  publication  is  libelous  per  m. 

PresUBption  o<  m*lie«. 

Approved  in  Ferguson  v.  Evening  Chronicle  Pub.  Co.  72  Mo.  App.  466,  hold- 
ing malice  inferable  from  libelous  pnblioatitm. 

28  L.  R.  A.  676.  KRUTZ  t.  BOBBINS.  12  Wash.  7.  60  Am.  St.  Rep.  871,  40  Fae. 
415. 

Llqaldated  damsKea  or  penalty. 

Cited  in  Everett  Land  Co.  v.  Maney,  16  Wash.  556,  48  Pac.  243,  holding  note 
for  additional  amount  given  by  grantee,  to  be  void  if  he  should  erect  certain 
buildings  within  specified  time,  recoverable  as  liquidated  damages;  McDanlels 
T.  Gowey.  30  Wash.  424,  71  Pac.  18,  denying  recovery  of  amount  of  bond  given 
to  secure  mortgage  and  other  encumbrances  on  land,  after  satisfaction  of  mort- 
gage and  the  other  encumbrances,  without  remaining  damages  to  obligee,  al- 
though mortgage  was  not  satisfied  until  after  maturity. 

Cited  in  footnotes  to  Salem  v.  Anson,  56  L.  R.  A.  169,  which  holds  stipulated 
amount  to  be  paid  to  city  for  failure  to  complete  electric  light  plant  within 
specified  time,  liquidated  damages;  Kilboume  v.  Burt  &.  B.  Lumber  Co.  55  L. 
R.  A.  275,  which  holds  pro\'ision  for  retaining  16  cents  per  hundred  feet  for 
logs  not  delivered  by  specified  date,  one  for  liquidated  damages;  State  v.  Lar- 
son, 54  L.  R.  A.  487,  which  holds  amount  of  liquor  license  bond,  a  penalty; 
Chicago  House-Wrecking  Co.  v.  United  States,  63  L.  R.  A.  122,  which  holds  stipu-' 
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lation  for  certain  Bum  ae  damagai  for  failure  to  remove  buildini;  by  certain 
time,  penalty,  when  actual  damages  easily  aasessable;  Meyer  v.  Estee,  32  L. 
B.  A.  £83,  which  Iiolds  penalty  provided  for  1^  contract  that  purchaser  wrong- 
fully using  dectrotype  plates  shall  pay  fine  of  ten  times  their  price. 

28  L.  B.  A.  679,  WALKER  t.  JAMESON,  140  Ind.  691,  49  Am.  St.  Bep.  222,  37 

N.  E.  402,  30  N.  E.  869. 
Municipal  eontnets  for  removml  of  carbace*  etc. 

Approved  in  Smiley  v.  MacDonald,  42  Neb.  14,  27  L.  R.  A.  545,  47  Am.  St. 
Rep.  684,  80  N.  W.  355,  sustaining  city  contract  giving  exclusive  privil^e  of 
removing  garbage;  California  Reduction  Co.  v.  Sanitary  Reduction  Works,  61 
G.  C.  A.  08,  126  Fed.  36,  sustaining  right  of  board  of  supervisors  to  give  sole 
privilege  to  person  or  assigns  to  collect  and  cremate  all  garbage  within  county 
f6r  term  of  fifty  years;  Dupont  v.  District  of  Columbia,  20  App.  D.  C.  487,  sus- 
taining act  prohibiting  removal  and  disposition  of  garbage  by  anyone  else  than 
garbage  contractor,  and  its  transportation  outside  municipal  boundaries  for 
feeding  to  animals;  Sanitary  Reduction  Works  v.  California  Reduction  Co.  94 
Fed.  700,  sustaining  power  of  board  of  supervisors  of  San  Francisco  to  collect 
fixed  charge  for  collection  and  cremation  of  garbage. 

Cited  in  footnotes  to  State  v.  Orr,  34  L.  R,  A.  279,  which  sustains  ordinance 
prohibiting  transportation  of  garbage  without  license;  Her  v.  Ross,  37  L.  B.  A. 
SOS,  which  denies  city's  right  to  grant  monopoly  by  contract  for  removal  of  ashes, 
etc.;  State  v.  Hill,  50  L.  R.  A.  473,  which  holds  void,  ordinance  requiring  license 
for  scavenger  work  and  empowering  health  board  to  decide  who  are  competent 
bidders. 

Cited  in  notes  (27  L.  R.  A.  541)  on  monopoly  in  contract  for  removal  of  gar- 
bage; (36  L.  R.  A.  609)  on  power  of  municipal  corporations  to  define,  prevent, 
and  abate  nuisances;  (38  L.  R.  A.  316)  on  municipal  power  over  nuisances  af- 
fecting safe^,  health,  and  personal  comfort. 

Acts  In  prevention  of  nnjnst  dlacrlinlnatlon. 

Cited  in  Adams  Exp.  Co.  v.  State,  161  Ind.  346,  67  N.  E.  1033,  holding  act  pro- 
hibiting express  companies  from  unjust  discrimination  in  carrying  goods,  valid 
exercise  of  police  power. 

28  L.  R.  A.  683,  TAYLOR  v.  BLEAKLEY.  65  Kan.  1,  49  Am.  St.  Bep.  233,  39 

Pac  1045. 
flaUot  law. 

Followed  in  Richardson  v.  Jamison,  5S  Kan.  17,  39  Pac  1050,  holding  substan- 
tial compliance  with  provisions  of  ballot  law  necessary. 

Approved  in  Duvall  v.  Miller,  94  Md.  715,  61  Atl.  570,  and  Tebbe  v.  Smith, 
108  Cal.  108,  49  Am.  St.  Rep.  68,  41  Pac  454,  holding  statutory  provisions  as 
to  marking  ballots,  mandatory  in  nature;  Cole  v.  Tucker,  164  Mass.  488,  2d 
L.  R.  A.  669,  41  N.  E.  681,  upholding  statute  requiring  use  of  official  ballot; 
Moody  v.  Davis,  13  S.  D.  92,  82  N.  W.  410,  holding  that  ballot  marked  by  cross 
in  circle  at  head  of  ticket  containing  name  of  one  candidate,  and  also  in  cirL-le 
at  head  of  other  ticket  containing  no  nominee  fw  that  office,  cannot  be  eoimted. 

Cited  in  Parker  v.  Hughes,  64  Kan.  236,  56  L.  B.  A.  283,  91  Am.  St.  Rep. 
£16,  67  Pao.  637,  holding  that  ballot  marked  in  two  or  more  squares  opposite 
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name  of  candidate  whoM  name  appears  more  than  once  on  ballot  must  be  counted ; 
People  m  rel.  Pierce  Parkhurgt,  24  Misc.  461,  53  N.  'Y.  Supp.  598,  holding 
ballot  not  invalidated  because  cross  marks  partly  within  and  partly  without 
▼oting  space;  Maddux  t.  Walthall,  141  Cal.  414,  74  Pac  1026,  holding  stamped 
ballots  void  as  having  diBtinguishing  mark,  notwithstanding  their  number. 

Cited  In  footnotes  to  Todd  v.  Election  Comrs.  29  L.  R.  A.  330,  which  upholds 
requirement  against  omdidate  having  name  on  official  ballot  more  than  fraee; 
Tebbe  v.  Smith,  29  L.  R.  A.  673,  as  to  what  constitutes  distinguishing  mark  on 
ballot. 

Cited  in  note  (47  L.  R.  A.  806,  807,  829}  on  marking  official  ballot. 
Distinguished  in  Dickerman  v.  Gelsthorpe,  19  Mont.  2S8,  47  Pac.  9S0,  holding 
provision  of  ballot  law  not  mandatory. 

28  li.  R.  A.  688,  BALTIMORE  &  O.  R.  CO.  v.  CAIX,  81  Md.  87,  31  Atl.  801. 
Arr««t  without  -warnmt. 

Approved  in  Palmer  v.  Maine  C.  R.  Co.  92  Me.  409,  44  L.  R.  A.  675,  60  Am. 
St.  Rep.  513,  42  Atl.  800,  holding  private  individual  procuring  arrest  of  innocent 
person  without  warrant  liable,  notwithstanding  good  faith,  lack  of  malice,  and 
belief  in  guilt;  Kirk  v.  Garrett,  84  Md.  407,  36  Atl.  1089,  holding  it  duty  of 
officer  arresting  without  warrant  to  take  prisoner  before  magistrate  as  soon  as 
be  reasonably  can. 

Cited  in  footnote  to  McCuUough  v.  Greenfield,  62  L.  R.  A.  906,  which  holds 
that  possession  by  officer  of  warrant  will  not  justify  arrest  of  accused  by  police 
department  of  other  town,  under  direction  by  telephone  by  officer  holding  war- 
rant. 

Time  to  MlE  for  special  Interrosatorlea. 

Approved  in  Caledonian  P.  Ins.  Co.  v.  Traub,  86  Md.  101,  37  Atl.  782,  requir- 
ing record  to  show  propounding  of  special  interrogatories  before  argument  to 
jury  commenced,  to  obtain  review. 

28  L.  R.  A.  692,  UNION  INS.  CO.  V.  AMERICAN  F.  INS.  CO.  107  Cal.  327,  48 

Am.  St.  Rep.  140,  40  Pac.  431. 
ComatraetlTC  aotlee  of  kmowA  msasc. 

Cited  in  Pennsylvania  R.  Co.  v.  Naive  (Tenn.)  64  L.  R.  A.  447,  79  S.  W.  124, 
holding'  consignor  shipping  poultry  to  agent  bound  to  take  notice  of  legal  holi- 
day, preventing  prompt  delivery  by  carrier. 

Relnsnntnce. 

Cited  in  footnotes  to  Bunt  v.  New  Hampshire  Fire  Underwriters'  Asso.  38  I* 
R.  A.  514,  which  holds  reinsurer  liable  for  whole  amount  of  loss  on  insolvency 
of  prior  insurer;  Chalaron  v.  Insuranoe  Co.  of  N.  A.  36  L.  R.  A.  742,  which  holds 
failure  of  ori^^nal  instirer  to  bear  any  part  of  risk,  because  entire  cargo  not  put 
on  board  aa  expected,  not  a  void  reinsurance  for  fraud. 

28  L.  R.  A.  694,  ATWELL  v.  JENKINS,  163  Mass.  362,  47  Am.  St  Rep.  463» 

40  N.  E.  178. 
AMflUipalt  (or  moner  received. 

Cited  in  footnote  to  Soderberg  v.  King  County,  33  Ia  R.  A.  670,  which  author- 
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izes  asBumpBit  against  county  for  fees  erroneously  paid  by  sheriff  on  foTeclosnn 
sale.  j 
TiWMactiona  wltb  lBaan«  peiwoaa.  I 

Cited  in  footnote  to  American  Trust  A  Bkg.  Co.  T.  Boone,  40  L.  R.  A.  250,  | 
which  holds  bank  liable  for  paying  check  of  one  judged  insane  in  ot-her  sUite.  | 
though  insanity  not  known  to  bank. 

28  L.  R.  A.  696,  MISSOURI  P.  R  CO.  v.  HACKETT,  54  Kan.  316,  38  Pat  294. 
Liability  for  obstrnctloiiB  or  excKvattons  In  street. 

Approved  in  Clay  Centre  v.  Jevons,  2  Kan.  App.  574,  44  Pac.  745,  upholding 
right  to  recover  for  falling  into  unguarded  excavation  in  street,  though  primary 
cause  of  injury  was  sudden  and  accidental  going  out  of  lights. 

Cited  in  footnote  to  Brunswick  &  W.  R.  Co.  v.  Hard^,  S2  L.  R.  A.  306,  whidt 
authorises  recovery  by  merchant  specially  damaged  by  wilful  obstrurtioa  of 
street. 

28  L.  R.  A.  699,  PEOPLE  v.  GARDNER,  144  N.  Y.  110,  63  N.  Y.  S.  R.  21,  43 

Am.  St.  Rep.  741.  38  N.  E.  1003. 
Atteaipt  to  commit  crime. 

Approved  in  People  v.  Spolasco,  33  Misc.  26,  67  N.  Y.  Supp.  1114,  holdinf 
reliance  on  false  pretenses  and  parting  with  property  not  essential  to  crime  of 
attempt  to  commit  grand  larceny  by  false  pretenses;  Marley  v.  State,  58  K.  J- 
L.  212,  33  Atl.  208,  holding  conviction  of  intent  to  commit  crime  impossible, 
where  acts  done  were  a  mere  nullity;  People  v.  Mills,  91  App.  Div.  342,  8ti  N. 
Y.  Supp.  629,  Affirmed  in  178  N.  Y.  285,  70  N.  E.  786,  holding  fact  that  rm- 
ployees  of  district  attorney's  office  .pretended  to  favor  unlawful  delivery  of  is- 
dictmenta  to  accused,  no  defense  when  he  took  them  into  his  posaession  with 
intent  to  commit  crime. 

Cited  in  footnote  to  Groves  v.  State,  S9  L.  R.  A.  698,  which  holds  mere  pre- 
paratory acts  for  commission  of  crime  not  an  attempt. 

OompellliiB  one  to  be  vrltnesa  agalnat  Mimaelf. 

Approved  in  People  v.  Altman,  86  Hun,  570,  33  N.  Y.  Supp.  005,  holding  ad- 
mission in  evidence  of  paper  found  on  defendant  charged  with  forgery  not  in- 
vasion of  right  as  to  giving  evidence  against  himself;  People  v,  Adams,  85  .App. 
Div.  400,  83  N.  Y.  Supp.  481,  holding  admission  of  incriminating  papers  belonging 
to  accused,  obtained  by  officers  under  search  warrant,  not  invasion  of  right  as  to 
t  giving  evidence  against  one's  self;  Com.  v.  Craig,  19  Pa,  Super.  Ct.  98,  holding 
that  accused  who  has  testified  in  his  own  behalf  cannot  object  to  legitimate  cross- 
examination  on  ground  that  answers  will  tend  to  incriminate  him;  State  v. 
Gartrell,  171  Mo.  609,  71  S.  W.  1045,  holding  identification  of  son  jointly  in- 
dicted with  defendant  not  compelling  one  codefendant  to  testify  against  the 
other;  Thornton  v.  SUte,  117  Wis.  343»  98  Am.  St.  Rep.  B24,  93  N.  W.  1107, 
and  People  v.  Van  Wormer,  17S  N.  Y.  106,  67  N.  E.  290,  holding  eomparison 
of  prisoner's  shoes  with  footprints  in  snow  not  compelling  him  to  be  witiw£»  i 
against  himself.  ' 

Cited  in  footnotes  to  Williams  v.  State,  39  L.  R,  A.  269,  which  holds  evidence 
obtained  by  forcibly  entering  and  searching  house  and  owner's  person  aduiissiUe 
to  show  possession  of  articles  tending  to  establish  guilt;  State  v.  Height,  69  L.  K 
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A.  438,  which  holds  unlawful,  disclosures  by  physieians  of  knowledge  as  to  vene- 
real disease,  obtained  by  examination  against  his  will  of  one  accused  of  rape. 

I<«clE  of  Jurl»dJctton. 

Approved  in  O'Donoghue  v.  Boiee,  159  N.  Y.  99,  53  E.  637,  holding  purchase 
by  guardian  of  ward's  land  at  judicial  sale  in  her  own  name,  presumptively 
fraudulent  and  void. 

28  L.  R.  A.  707,  O'BEAR  JEWELRY  CO.  v.  VOLPER,  108  Ala.  206,  64  Am.  St 

Rep.  31,  17  So.  525. 
PreCer^nces  by  tnMolvcnt  corporatlona. 

Approved  in  Wilson  v.  Stevens,  129  Ala.  637,  87  Am.  St.  Rep.  87,  29  So.  678, 
and  Xational  Bank  of  Commerce  v.  Allen,  33  C.  C.  A.  176,  01  U.  S.  App.  102,  90 
Fed.  551,  sustaining  power  of  insolvent  corporation  to  prefer  debts. 

—  T«  oflieeni  or  dlrectora. 

Approved  in  Corey  v.  Wadsworth,  118  Ala.  527,  44  L.  R.  A.  779,  25  So.  503, 
upholding  preference  by  insolvent  corporation  of  creditor,  who  was  stockholder, 
director,  and  president,  and  participated  in  transaction  giving  preference. 

Disapproved  in  Love  Mfg.  Co.  v.  Queen  City  Mfg.  Co.  74  Miss.  304,  21  So.  146 
(concurring  opinion),  majority  denying  right  of  ('.ircctors  of  insolvent  corporation 
to  prefer  tliemselves. 

 Tra«t  fund  doctrine. 

Approved  in  Earirtt  v.  Pollak  Co.  108  Ala.  396,  54  Am.  St.  Rep.  172,  18  So. 
015;  Pollak  Co.  V.  Muscogee  Mfg.  Co.  108  Ala.  470,  5(  Am.  St.  Rep.  165,  18  So. 
611;  Henderson  v.  Hall,  134  Ala.  505,  32  So.  840;  Corey  v.  Wadsworth,  118  Ala. 
497,  44  L.  R.  A.  768,  86  So.  603, — holding  assets  of  idsolvent  corporation  not 
trust  fund  for  payment  of  debts;  Hall  v.  Henderson,  134  Ala.  505,  63  L.  R,  A. 
704,  32  So.  840,  holding  subscriptions  to  stock  not  trust  fund  for  benefit  ot  cred- 
itors, which  may  ue  reached  by  suit  in  chancery;  Adams  &  W.  Co.  v.  Deyette,  8 
S.  D.  141,  31  L.  R.  A.  506,  59  Am.  St.  Rep.  751,  65  M.  W.  471  (dissenting  opin- 
ion), majority  holding  assets  of  corporation  not  trust  fund  for  creditors. 

WlMt  conaClt«t«B  IbboItcmct* 

Cited  in  Coal  City  Coal  A  Coke  Co.  v.  Hazard  Powder  Co.  108  Ala.  223,  19 
Ho.  392,  holding  averment  that  grantor  is  insolvent,  and  was  so  at  time  of  exe- 
cuting conveyance  attacked  as  fraudulent,  sufficient  allegation  of  insolveni^. 

Creation  of  trnati  ezlatenee  of  tnat  relation. 

Approved  in  Waller  v.  Jones,  107  Ala.  341,  18  So.  277,  holding  one  redeeming 

in  his  own  name  another's  property  from  tax  sale  with  hia  own  means,  under 
agreement  by  other  to  repay  when  able,  trustee  for  such  other;  Sanders  v.  Steele, 
124  Ala.  418,  26  So.  882,  holding  that  trust  results  in  favor  of  one  furnishing 
part  of  consideration  for  purchase  of  land,  taken  in  name  of  one  furnishing  bal- 
ance, in  proportion  to  amount  furnished  by  him ;  Adler  v.  Van  Kirk  Lnnd  A, 
Constr.  Co.  114  Ala.  560,  62  Am.  St.  Rep.  133,  21  So.  490,  holding  mortgagor  not 
relieved  from  necessity  of  exercising  diligence  to  discover  facts  in  settlement  with 
mortgagee,  as  relation  between  them  is  not  one  of  trust  and  confldenee. 

Admlnlatmtlon  of  Insolvent's  property. 

Approved  in  HcCreery  t.  Bemey  Nat  Bank,  116  Ala.  233,  67  Am.  St.  Rep. 
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106,  22  So.  577,  holding  insolvency  alone  insufficient  to  authorize  court  of  eqid^ 
to  administer  debtor's  property  for  benefit  of  his  creditors. 

Cited  in  Smith-Dimmick  Lumber  Co.  t.  Teague,  119  Ala.  392,  24  So.  4,  hold- 
ing creditor  not  entitled  to  appointment  of  receiver  or  other  equitable  relief 
from  mere  fact  that  debtor  is  about  to  remove  hit  property  from  state. 

Bmforeln*  atoekkoldev'*  »«bllltr> 

Approved  in  Hall  v.  Henderson,  114  Ala.  509,  62  Am.  St.  Rep.  141,  21  So.  102a 
holding  bill  in  equity  maintainable  by  single  judgment  creditor  of  insolvmt  oar- 
poratlmi  to  subject  unpaid  subscriptions  to  stock  or  other  equitable  assets  to 
payment  of  debts;  Hawkins  t.  Donnerberg,  40  Or.  107,  M  Pac  691,  denyi^ 
right  of  oorpcnate  creditors  to  enforce  liability  of  stodcholders  for  unpaid  nib- 
scriptions  after  corporation's  right  to  collect  same  is  barred  by  limitation. 

RlK^t  of  ercdltor  to  atteok  InBOlTOMt  oorporatlott. 

Cited  in  Force  v.  Age-Herald  Co.  136  Ala.  278,  33  So.  866  holding  that  creditor 
has  no  right  to  attack  ultra  vires  act  of  corporation  in  transferring  property  in 
payment  of  subscriptions,  in  absence  of  fraud. 

28  L.  R.  A.  716,  PRINCE  v.  ALABAMA  STATE  FAIR,  106  Ala.  340,  17  So.  441. 
Omxm  M««lr«d  from  WUm. 

Approved  in  Higman  v.  Gamody,  112  Ala.  272,  S7  Am.  St.  Rep.  33,  20  So.  480, 
holding  bailee  for  hire  and  use  required  to  exercise  degree  <d  care  which  man  at 
average  prudence  would  bestow  on  his  own  property. 

PnsaMptlOB  of  ballac'a  BesltseBM. 

Approved  in  First  Kat.  Bank  v.  First  Nat  Bank,  116  Ala.  S37,  22  8a  976,  hoU- 
ing  that  loss,  by  bank,  of  papers  sent  to  it  for  oollection  raises  presumptiiHi  id 
negligence  on  its  part;  Davis  t.  Hurt.  114  Ala.  148,  21  So.  468,  holding  thst 

negligence  will,  prima  facie,  be  imputed  to  warehousemen  on  their  failure  on  de- 
mand to  deliver  goods  intrusted  to  their  care  or  to  account  for  nondelivery. 

£8  L.  R.  A.  718,  SOLAN  t.  CHICAGO,  H.  ft  ST.  P.  R.  CO.  95  Iowa,  260.  AS  An. 

St.  Rep.  430,  63  N.  W.  692. 
PvohtbttloB   of   eoRtFMta   liMltlas   IMllltr  mm   applied   to  Ixtenrtatc 


Affirmed  in  160  U.  S.  136,  42  L.  ed.  690,  18  Sup.  Ct.  )tep.  289,  upholding  state 
statute  prohibiting  contracts  to  exempt  carriers  from  liability,  as  ai^lied  to  is- 
terstata  business. 

Approved  in  MeCann  t.  Eddy,  133  Mo.  70,  3S  L.  R.  A.  113,  footnote  p.  110,  3S 
S.  W.  71,  holding  statute  prohibiting  carrier  from  contracting  for  exemption  from 
connecting  carrier's  negligence  not  void  as  regulation  of  commerce ;  Annstroi^  r. 
Oalvest<m,  H.  ft  S.  A.  R.  Co.  92  Tex.  121,  46  S.  W.  33,  upholding  statutory  pro- 
hibition of  contracts  restricting  time  for  bringing  suit  to  less  than  two  years,  tnd 
for  notice  of  claim  for  damages  before  suit,  as  applied  to  interstate  transporU- 
tion ;  McMillan  v.  American  Exp.  Co.  123  Iowa,  238,  08  N.  W.  629,  holding  pro- 
visions in  contract  made  in  Indiana,  limiting  liability  of  common  carrier,  loU 
in  Iowa. 

Cited  in  footnotes  to  Richmond  ft  A.  R.  Co.  T.  R.  A.  Patterson  Tobacco  Co.  41 
li.  R.  A.  511,  which  sustains  state  statute  making  initial  carrier  liiUile  for  wtelt 
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distmnoe  in  absenoe  of  written  oontract  to  contrary;  Western  U.  Teleg.  Co.  T. 
Howell,  30  L.  R.  A.  IM,  wUdi  sustains  state  law  subjecting  telegraph  oompaniw 
to  penalties  for  acts  of  negligence  entirely  within  state. 

28  L.  R.  A.  721,  GOLDBERG  v.  DOBBERTINE.  48  La.  Ann.  1303,  16  So.  102. 
Effect  of  matiiKl  tenlt  or  wronardolMff. 

Cited  in  footnote  to  Gutzman  v.  Clancy,  58  L.  R,  A.  744,  which  sustains  right 
to  counterclaim  for  injuries  by  adverMiry  in  action  for  assault. 
 Llfeel  or  Blamder. 

Approved  in  C.  S.  Burt  Co.  v.  Casey  A  H.  Mfg.  Co.  107  La.  235,  31  So.  007, 
holding  that  one  seeking  to  recover  damages  for  alleged  libel  must  show  himaelf 
free  from  fault;  Bloom  v.  Crescioni,  109  La.  0C8,  04  Am.  St.  Rep.  456,  33  So.  724, 
denying  recovery  for  slander  and  abuse,  when  there  was  an  interchange  of  appro- 
briouB  epithets;  Mihojevich  v.  Bodechtel,  48  La.  Ann.  619,  10  So.  672,  holding  vile 
epithets  hy  woman  of  eiglity  as  defmse  against  real  or  fancied  wrongs  not  ac- 
tionable. 

Cited  in  note  (28  L.  R.  A.  724)  on  mutual  vituperation  or  defaniation  as  affect- 
ing remedy  for  libel  or  slander. 

Criticized  in  Brewer  v.  Chase,  121  Alich.  538,  46  L.  R.  A.  402,  footnote  p.  307, 
80  Am.  St.  Rep.  527,  80  N.  W.  575,  holding  that  qualified  privilege  to  answer  libel 
extends  only  to  fair  andwer,  and  not  to  unconnected  libelous  charges  tending  to  de- 
grade first  libeler. 
Mode  of  vleodinv  damosea* 

Cited  in  Biekham  v.  Hutchinson,  60  La.  Ann.  767,  23  So.  902,  holding  that  dam- 
ages claimed  ic  reconventi<Hial  demand  may  be  stated  in  gross  sum,  though  item- 
izing is  better. 

28  L.  R.  A.  727,  COLUMBIAN  ATHLETIC  CLUB  v.  STATE,  143  Ind.  88,  52  Am. 

St.  Rep.  407,  40  N.  E.  914. 
iBjWMetlOB  ocolut  erImlMl  Mta. 

Approved  in  Chicago  Fair  Grounds  Aiso.  T.  People' 60  III.  App.  497i  snataining 
right  to  enjoin,  in  name  of  people,  corporation  from  doing  ultra  vire>  and  un- 
lawful acts  tending  to  public  injury,  though  such  acts  are  indictable;  State  v. 
Ohio  Oil  Co.  150  Ind.  36,  47  L.  R.  A.  633,  49  N.  E.  809,  sustaining  right  of  state 
to  maintain  action  to  enjoin  unlawful  escape  of  natural  gas  into  open  air,  though 
different  remedy  provided  by  statute;  Muncie  Natural  Gas  Co.  v.  Muncie,  160 
Ind.  106,  60  L.  R.  A.  828,  66  N.  E.  438.  as  to  attorney  general,  as  representative 
of  public,  being  proper  person  to  enjoin  corporate  excesses. 

Distinguished  in  State  t.  O'Leary,  165  Ind.  632,  52  L.  R.  A.  303,  footnote  p.  200, 
68  K.  E.  708,  denying  state's  right  to  injunction  to  suppress  gambling  house  re- 
note  from  other  houses. 
Fower  to  appoint  re«elT«p> 

Cited  in  footnote  to  Sternberg  v.  Wolff,  30  L.  R.  A.  702,  which  authoriees  ap- 
pointment of  receiver  of  trading  corporation  in  case  of  deadlock  from  dissensions 
of  stockholder. 

88  L.  R.  A.  732,  NEWCOMB  v.  INDIANAPOLIS,  141  Ind.  461.  40  N.  £.  919. 
Civil  aervleei  Tetersna. 
Cited  in  footnotes  to  He  Keymer,  36  L.  R.  A.  447,  which  holds  exemption  <tf  vet- 
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erans  from  competitive  examioation  iincondtitutional ;  Opinion  of  Justices,  34  L. 
R.  A.  68,  whieh  austaiiu  act  preferring  veterans  to  all  persona  rausept  women,  in 
civil  service. 

28  L.  R.  A.  737,  OARB  t.  COKE,  116  N.  C.  223,  47  Am.  St.  Rep.  801,  22  S.  E.  16. 
Cone  Ins  It- en  CM  of  enrolled  Wilt 

Followed  without  discussicm  in  Wyatt  t.  Wheeler  A  W.  Mfg.  Co.  116  N.  C.  272. 
22  8.  E.  120;  Rodman-Heath  Cotton  Mills  v.  Waxhaw,  130  N.  C.  294,  41  S.  E.  48S; 
Kew  Hanover  County  v.  DeRoeeet,  120  N.  C.  270,  40  S.  E.  43. 

Approved  in  Black  v.  Buncombe  County,  129  X.  C.  126,  39  8.  E.  818,  holding 
certificate  of  ratification  of  statute  conclusive  evidence  that  it  was  read  three 
several  times  in  each  house;  Lafferty  v.  Huffman,  99  Ky.  93,  32  L.  R.  A.  206.  35 
8.  W.  123,  denying  right  to  impeach,  by  reference  to  journals,  enrolled  bill  signed 
by  governor  and  presiding  offlcers;  Russell  v.  Ayer,  120  N.  C.  187,  37  L.  R.  A.  247, 
27  S.  E.  133,  denying  right  to  prove  mistake  to  contradict  provisions  of  statute 
regular  on  face,  whidi  has  passed  its  several  readings  and  been  duly  ratified; 
Wrought  Iron  Range  Co.  Carver,  118  N.  C.  337,  24  S.  E.  3S2,  holuing  statute 
valid  if  regularly  passed  in  other  respects,  though  ratification  not  attested  by  sig^ 
natures  of  presiding  ofRcbrs. 

Cited  in  Smathers  v.  Madison  County,  125  N.  C.  486,  34  S.  E.  554,  holding  cer- 
tificate of  ratification  conclusive  of  ratification  only,  and  not  of  compltancs  with 
constitutional  requirement  as  to  entry  of  yeas  and  nays;  Graves  v.  Moore  County, 
13S  N.  C.  54, 47  8.  E.  134,  recogniziiig  distinction  between  ordinary  legislation,  and 
acts  coming  within  constitutional  provision  providing  for  their  passage  in  speci- 
fied way;  New  Hanover  County  v.  Armour  Packing  Co.  135  N.  C.  66,  47  S.  E.  411, 
holding  ratification  of  bill  unimpeachable,  unless  of  a  kind  that  Constitution  re- 
quires must  be  passed  in  cert,ain  way,  when  journals  may  be  referred  to  as  evi- 
dence; Price  v.  Moundsville,  13  W.  Va.  520,  64  Am.  St.  Rep.  878,  27  S.  E.  213, 
holding  court  not  precluded  by  enrolment  of  bill  from  inquiring  as  to  Wlietber 
constitutional  requirements  have  been  fulfilled  in  its  enactment;  State  ex  nl. 
Stanford  v.  Ellington,  117  N.  C.  160,  30  L.  R.  A.  632,  53  Am.  St.  Rep.  580.  23 
S.  E.  250,  upholding  right  to  resort  to  records  of  proceedings  of  the  two  houses, 
where  title  to  office  depmds  on  passage  of  bill  acted  on  by  legislature,  but  not  ev- 
idenced  by  signatures  of  presiding  officers ;  Union  Bank  v.  Oxford,  90  Fed.  1 1,  com- 
mending holding  of  state  court  that  courts  cannot  go  behind  ratification  of  bill  by 
presiding  officers,  to  inquire  whether  it  was  fraudulently  or  erroneously  enrolled 
before  passing  requisite  readings;  Wilson  v.  Markley,  133  N.  C.  620,  45  S.  E 
L023,  holding  legislative  journals  inadmissible  to  contradict  certificate  of  presiding 
officer  as  to  reading  and  passage  of  bill;  Henderson  County  v.  Travelers'  Ins.  Co. 
63  C.  C.  A.  476,  128  Fed.  825,  holding  certification  by  presiding  officer  that  bill 
had  passed  three  readings  conclusive  of  that  fact,  although  journal  mentions  only 
second  and  third  readings;  Charlotte  v.  Shepard,  122  N.  C.  607,  29  S.  £.  842  (eaa- 
curring  opinion),  majority  holding  act  nullity  where  agreed  facta  and  facta  ap- 
pearing by  record  ahow  that  it  was  not  read  On  three  seveial  days,  and  yeu 
and  nays  recorded. 

Limited  in  Stanly  County  v.  Coler,  37  C.  C.  A.  491,  96  Fed.  291,  Affirming  89 
Fed.  263,  holding  statute  not  a  law,  unless  journals  contain  record  of  yeaa  and 
nays  on  passage  of  act,  of  which  fact  journals  are  evidence. 

Distinguished  in  Stanly  County  v.  Snuggs,  121  K.  C.  399.  39  Ll  R.  A.  441,  28  8. 
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E.  539,  holding  I^islative  journals  competent  evidence  to  show  that  bill  was  not 
passed  in  accordance  with  mandatory  provisions  of  Constitution;  Union  Bank  v.. 
Oxford,  119  N.  C.  222,  34  L.  R.  A.  488,  25  S.  E.  966,  holding  certificate  of  speakers 
that  act  waa  ratified  not  cMicIusive  that  it  was  read  on  three  several  days  in  each 
bouse  and  that  yeas  and  nays  were  properly  enteved  on  journals. 

fraud  or  cormptlon  In  pa«MhK«  o(  atatate  or  reNulntloa* 

Cited  in  footnote  to  Weston  v.  Syracuse,  43  L.  R.  A.  678,  which  sustains  city's 
right  to  set  up,  as  defense,  ccHTuption  in  passage  of  resolution  by  city  council. 

"Who  may  brlngr  action. 

Cited  in  Jackson  v.  Corporation  Commission,  130  N.  C.  415,  42  S.  E.  123  (dis- 
senting  opinion),  as  to  proper  party  to  bring  mandamus  to  compel  corpi»ation 
«onimiMion  to  assess  railroad  property. 

28  L.  R.  A.  749,  CONDKAN  v.  CHICAGO,  M.  &  ST,  P.  R.  CO.  14  C.  C.  A.  606,  32 
U.  S.  App.  182,  67  Fed.  522. 

Wbo  are  paaaenvera. 

Approved  in  Purpie  v.  Union  P,  R.  Co.  57  L.  R.  A.  703,  51  C.  C.  A.  567,  114 
Fed.  126,  holding  one  riding  on  train  which  he  knows,  or  should  know,  is  prohib- 
ited from  carrying  passengers,  not  a  passenger;  Johnson  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  94  Fed.  474,  holding  one  persisting  in  hoarding  moving  freight  car  after 
stpveral  warnings  to  desist,  not  a  passenger. 

Cited  in  footnotes  to  Chattanooga  Rajud  Transit  Co.  v.  Voiable,  61  L.  R.  A. 
886,  which  holds  night  watchman  at  depot  getting  on  train  to  announce  readiness 
to  re.^ume  duty,  a  passenger;  Louisville  t  N.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381, 
■which  holds  station  agent  riding  on  train  without  paying  fare,  several  hours  after 
•work  ended,  a  passenger;  Mendenhall  v.  Atchison,  T.  &,  S.  F.  R.  Co.  61  L.  R,  A. 
120,  which  holds  one  riding  on  platform  of  baggage  car  at  direction  of  brakeman, 
to  whom  money  paid,  not  passenger. 

Distinguished  in  St.  Louis  S.  W.  R.  Co.  v.  Harper,  69  Ark.  188,  53  L.  R.  A.  220, 
U6  Am.  St.  Rep.  190.  61  8.  W.  911,  holding  one  boarding  train  which  he  should 
Icnow  does  not  stop  at  bis  station,  and  refusing  demand  for  fare  to  first  stopping 
place,  a  passenger. 

Rlsht  o(  wvonvdocr  to  protection  of  statate. 

Cited  in  McNeill  v.  Durham  &  C.  R.  Co.  135  X.  C.  728,  47  S.  E.  765  (dissenting 
•opinion),  majority  holding  gratuitous  passenger  not  in  pari  delicto  with  carrier, 
-so  as  to  prevent  his  recovery  for  personal  injury. 

Cited  in  footnote  to  Queen  v.  Daj-ton  Coal  &  I.  Co.  30  L.  R.  A.  82,  which  holdn 
violatitm  of  statute  against  hiring  boy  under  twelve  to  work  in  mine,  negligence 
per  B€. 

■Jadielal  notice. 

Approved  in  United  R.  &  Electric  Co.  v.  Hiirdesty,  94  Md.  664,  57  L.  R.  A.  277, 
51  Atl.  406,  holding  it  matter  of  common  knowledge,  of  which  court  will  take  judi- 
cial notice,  that  passenger  trains  are  operated  to  carry  passengers  for  hire. 

Daty  to  trMpaiHcr. 

Approved  in  Great  Northern  R.  Co.  v.  Bruyer#,  51  C.  C.  A.  578,  114  Fed.  5(4 
t'dissrating  opinion),  as  to  duty  owed  to  trespasser  on  train. 
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Olacretlom       to  gnnt  or  refuMl  oC  ■•w  trlsl. 

.  Approved  in  Keener  v.  Baker,  35  C.  C.  A.  351,  93  Fed.  37S;  Manning  v.  Ger- 
man Ins.  Co.  46  C.  C.  A.  145,  107  Fed.  54;  Willis  v.  Wyandotte  County,  30  C.  C. 
A.  4fil,  58  U.  8.  Ai^.  665,  86  Fed.  877,— holding  grant  or  refusal  of  new  trial  not 
Teviewable  on  error 

28  L.  R.  A.  763,  NASH  t.  MINNESOTA  TITLE  INS.  ft  T.  00.  163  Mass.  574,  47 

Am.  St.  Rep.  489,  40  N.  E.  1039. 
Llabtlltr  for  fmlK  repre««iitatlona. 

Cited  in  Latham  v.  Aldrich,  168  Mass.  161,  44  N.  E.  137,  without  special  dis- 
eusBion ;  Fromer  v.  Stanley,  96  Wis.  63,  69  N.  W.  820,  holding  mere  casual  state- 
ment by  buyer  to  seller's  agent,  not  made  with  view  to  purchase,  as  to  how  much 
he  considers  himself  worth,  mere  expression  of  opinion;  Boddy  t.  Henry,  113 
Iowa,  469,  63  L.  B.  A.  773,  footnote  p.  761).  86  N.  W.  771,  denying  liabiHty  for 
deceit,  of  landowner  making  false  representations  as  to  quantity,  under  belief  in 
their  truth;  Lynch  v.  Murphy,  171  Mass.  308,  SO  N.  E.  623.  holding 
representations  by  known  promoter  as  to  value  in  future  as  investment, 
of  stock  of  company  organized  to  make  and  sell  certain  machines,  known  to  be 
unperfected,  mere  expression  of  opinion;  Conant  v.  Alvord,  166  Mass.  315,. 
44  N.  E.  250,  holding  that  action  will  lie  in  favor  of  one  damaged  misrepre- 
sentatifflQ,  whether  fraudulent  or  not,  that  he  had  r^ht  to  accept  order  in  behalf 
of  bank;  Corey  v.  Eastman,  166  Mass.  287,  66  Am.  St  Rep.  401,  44  N.  E.  217, 
holding  architect  liable  to  owner  for  negligmtly  erroneous  statemoits  and  impru- 
dent advice,  in  reliance  on  whidi  he  makes  payment  in  excess  of  amount  due, 
after  which  builder  abandons  contract;  Boddy  v.  Henry,  113  Iowa,  460,  53  L.  R.  A- 
773,  85  N.  W.  771,  holding  liability  for  deceit  by  landowner  falsely  representing- 
amount  in  tract,  though  representation  believed  true,  on  which  purchaser  relies, 
not  to  be  predicated  on  fact  that  he  might  have  known  of  its  falsity. 

Cited  in  footnotes  to  James  v.  Crosthwait,  36  L.  R.  A.  631,  which  holds  bank 
liable  for  loss  incurred  in  reliance  on  false  entry  of  credit  on  bank  book,  induced 
by  conduct  authorising  belief  that  credit  is  genuine ;  Kountze  v.  Kennedy,  n-  L. 
R.  A.  360,  holding  president  not  liable  for  fraud  and  deceit  to  purchaser  of  cor- 
porate bonds,  on  account  of  omission  from  statement  of  assets  and  liabilities  of 
claim  in  litigation  not  believed  valid;  H.  W.  WMIliams  Transp.  Line  v,  Darius 
Cole  Transp.  Co.  56  L.  R.  A.  930,  which  denies  right  to  rely  on  false  representa* 
tions  as  to  speed  of  steamboat,  if  warranty  aa  to  speed  is  inserted  in  contract. 

Evldeaee  mM  to  Intent* 

Appro\-ed  in  Faxon  v.  Jones,  176  Mass.  209,  67  N.  ^.  369,  holding  evidence  t^it 
defendant  in  action  for  slander  had  no  hostile  feelinga  towards  plaintifT,  and  did 
not  intend  to  accuse  her  of  stealing,  competent;  Honsucle  v.  Kuffin,  172  Mass.  422. 
52  N,  E.  538,  upholding  right  of  writer  of  paper  put  in  merely  as  admission,  to 
explain  same,  though  contradictory  to  proper  construction  of  written  words:  State 
V.  Ktrby,  62  Kan.  442,  63  Pac.  752,  holding  testimony  by  defendant  as  to  meaning^ 
and  intent  of  threatening  language,  proved  by  proeeeuticm  to  have  been  used  by 
him,  admissible. 

HeaMorc  of  dxmavefl  for  frmnd  iii(d  deceit. 

Approved  in  Kiigore  v.  Bruce,  100  Sfass.  130,  44  N.  E,  106,  authoriziDg  deduc- 
tion from  purchase  money  note,  of  additional  amount  maker  is  induced  to  pay  by 
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fraudulent  stfttemeDts  as  to  price  another  is  paying;  Coffing  v.  Dodge,  1C7  Mass. 
S37,  45  N.  G.  928,  holding  one  inducing  another  to  take  iusufBcient  mortgages 
for  mon«7  loaned,  bj  false  representations  as  to  value  of  property,  liable  for  dif- 
ference between  safe  mortgages  and  those  taken ;  Whiting  t.  Prioe,  172  Mass.  242, 
78  Am.  St.  Hep.  262,  61  N.  B.  1084,  holdli^  measure  of  damages  for  UAk  rep- 
reaentations  inducing  purchase  of  bond,  diflference  between  actual  value  at  time 
of  purchase  and  its  value  if  as  represented;  McKindley  v.  Drew,  69  Vt.  216,  37 
Atl.  286,  holding  measure  of  damages  for  falsely  inducing  purchase  of  life  insur- 
ance policy  IB  amount  of  premiums  paid,  leas  value  of  insurance  had,  where  in- 
surance repudiated  on  discovery  of  fraud ;  Hunt  County  Oil  Co.  v.  Scott,  28  Tex. 
Civ.  App.  216,  67  S.  W.  461,  holding  measure  of  damages  upon  rescission  of  con- 
tract for  fraud  is  consideration  paid  and  special  damage  or  expense  reasonably  in- 
curred, but  not  difference  betwete  contract  and  market  price  of  goods  contracted 
for;  Fellows  v.  Judge,  72  N.  H.  468,  67  Atl.  653.  raising,  but  not.  deciding, 
whether,  in  actifUi  for  deceit,  rule  ot  damages  is  same  where  proper^  is  retained 
as  where  it  is  returned. 

Cited  in  footnote  to  Rockefeller  v.  Merritt,  35  L.  R.  A.  633,  which  holds  measure 
of  damage  for  fraud  in  indncing  exchange  of  property  to  be  difference  between  ac- 
tual value  of  property  parted  with  and  that  received. 

28  L.  R.  A.  759.  PAGE  v.  COOK,  164  Mass.  116,  49  Am.  St.  Rep.  449,  41  N.  E.  115. 

Comatnietlom  of  eomtnet        to  tim*  of  pawemt* 

Cited  in  Ckass  v.  Scruggs,  115  Ala.  266,  22  So.  81,  holding  that  construction  of 
contract  in  which  time  of  payment  is  stated  in  doubliul  terms  will  be  adopted 
which  avoids  conversion  of  absolute  into  conditional  engagement;  Pistel  v.  Im- 
perial Mut.  Ins.  Co.  88  Md.  568,  43  L.  R.  A.  221,  footnote  p.  219,  42  Atl.  210, 
holding  that  promise  to  pay  when  debtor  feels  able  creates  moral  obligation  to 
pay  when  debtor  is  able ;  Johnston  v.  Schendc,  16  Utah,  494,  50  Pac.  921,  holding 
owners  of  mining  claim  receipUng  for  money  to  be  repaid  on  demand  if  claim  sold 
within  year,  required  to  repay  at  end  of  year,  if  no  sale  made ;  Whitten  v.  New 
England  Live  Stock  Ins.  Co.  166  Mub.  344,  48  N.  E.  121,  denying  right  of  insur- 
ance company  to  defeat  policy  by  refusing  to  have  executive  board  act  under  pro- 
vision in  poli<7  for  payment  in  sixty  days  after  approval  by  such  board. 

28  L.  K.  A.  760,  MERCHANTS  NAT.  BANK  v.  ROBINSON,  07  Ky.  552,  31  S.  W. 
136. 

Set-oa  br  IWalC 

Approved  in  Columbia  Nat.  Bank  v.  German  Not.  Bank,  56  Neb.  S07,  77  N.  W. 
346,  denying  bank's  right  as  against  holder  of  check,  to  apply  insolvent  maker's 
account  to  unmatured  indebtedness  due  to  it. 

Cited  in  footnote  to  Niblack  v.  Park  Nat.  Bank,  39  L.  R.  A.  169,  which  denies 
Innk's  right  to  appropriate  fund  to  own  claim  against  depositor,  after  presenta- 
tim  by  holder  of  check  constituting  equitable  assignment  of  fund. 

Dislingttished  in  Thomas  v.  Exchange  Bank,  90  Iowa  210,  36  L.  R.  A.  381,  68 
N.  W.  780,  sustaining  bank's  right  to  offset,  as  against  unmatured  debt  of  insol- 
vent, any  sum  owing  by  it  to  him,  unless  such  sum  is  pledged  to  some  specific 
purpose  or  impressed  with  trust. 
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28  L.  R  A.  781.  HOUSTON  A  T.  C.  R.  CO.  v.  CRAWFOKD,  88  Tex.  277,  53  Am. 

St.  Hep.  752,  31  S.  W.  176. 
Iilabllltr  of  parcliR«er  of  railroad  from  receiver. 

Modified  on  final  proceedinga  VA  error  in  89  Tex.  80,  33  S.  W.  534,  Affirmio; 
(Tex.  Civ.  App.)  32  S.  W.  155,  requiring  complaint  seekiog  bo  hold  purchaser 
of  railroad  from  receiver  on  claim  for  personal  injuries  whil^  rout  in  receiver's 
hands  after  sale,  to  allege  making  of  improvements  after  sale,  paid  for  out  of 
subsequent  earnings. 

Approved  in  Holman  v.  Galveston,  H.  &  8.  A.  R.  Co,  14  Tex.  Civ.  App.  303,  37 
8.  W,  464,  denying  liability  of  purchaser  of  railroad,  for  damage  to  freight 
shipped  over  road  under  contract  with  receiver,  in  absence  of  proof  that  funds 
from  operation  were  invested  in  betterments  or  turned  over  to  purchaser. 

Cited  in  San  Antonio  &  A.  P.  R.  Co.  v.  Bowles,  88  Tex.  639,  32  S.  W.  880,  re- 
fusing,  from  insufficient  of  assignments  of  error,  to  pass  on  question  as  to  sufE- 
oiency  of  all^ation  as  to  improvements  by  receiver  with  funds  derived  fnm 
operation  of  road. 

Distinguished  in  Houston  &  T.  G.  R.  Co.  v.  Bath,  17  Tex.  Civ.  App.  707,  44  S. 
W.  695,  holding  purchaser  of  railroad  from  receiver  liable  for  damage  to  freight 
shipped  over  road  after  sale,  while  operated  by  receiver,  for  purchaser's  benefit, 
in  opposition  to  orders  of  court,  though  no  betterments  made. 

Where  elalm  acmlnst  receiver  prevented. 

Followed  in  San  Antonio  &  A.  P.  R.  Co.  v.  Bowles,  88  Tex.  640,  32  S.  W.  8S0, 
holding  claim  for  injuries  during  receivership  of  railroad  not  barred  by  failure 
to  present  it  in  court  in  which  receivership  was  pending. 

28  L.  R.  A.  765,  MUTUAL  L.  INS.  CO.  v.  SIMPSON,  88  Tex.  333,  53  Am.  St. 

Rep.  767,  31  S.  W.  501. 
Breach  of  warraatr  as  to  health  of  Inaarod*  ete* 

Cited  in  Mutual  L.  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  App.  625,  31  S.  W.  107S, 
holding  applicant's  omission  to  mention  death  of  infant  brother,  of  which  he 
had  no  knowledge,  not  breach  of  warranty  avoiding  policy. 

Cited  in  footnotes  to  Barnes  v.  Fidelity  Mut.  Life  Asso.  46  L.  R.  A.  264,  which 
holds  that  person  in  bed  with  cold  may  be  "in  good  health"  within  meaning  of 
policy,  though  pneumonia,  terminating  fatally,  sets  in  soon  after;  Globe  Mut. 
L.  Ins.  Asso.  v.  Wagner,  52  L,  R.  A.  649,  which  holds  policy  not  avoided  by 
false  statement  that  none  of  applicant's  brothers  dead;  Black  v.  Travelers'  Ins. 
Co.  61  L.  R.  A.  600,  which  holds  injury  not  bodily  infirmity  as  matter  of  law, 
unless  physical  health  of  insured  affected. 

Limitation  of  aacent'a  aothorlty. 

Cited  in  Delaware  Ins.  Co.  v.  Harris.  26  Tex.  Civ.  App.  544,  64  S.  W.  867, 
holding  applicant  for  insurance  bound  by  terms  of  application  in  regard  to  ex- 
tent of  agent's  autiiority. 

28  L.  B.  A.  769,  SALT  CREEK  VALLEY  TURKF.  CO.  T.  PARKS,  50  Ohio  SL 
668,  36  N.  E.  304. 

Followed  without  special  discussion  in  West  AWwnilria  ft  E.  Tumpb  Road 
€•.  T.  Gay,  60  Ohio  St.  683.  36  N.  £.  308. 
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Biarlkt  to  iurr  twM. 

Cited  in  Cineiiiiiati  v.  Steinkuop,  9  Ohio  C.  C.  181,  holding  void,  sUtute  au- 
thoriziiig  court  ai  equity  to  isHue  injunction  against  um  or  occupation  of  cer- 
tun  buildings  in  absmea  of  fire  escapes  on  same. 

2S  li.  R.  A.  773,  ROBINSON  t.  SOUTHERN  P.  CO.  lOS  CaL  926,  Ml.  38  Pae. 

94,^  722. 
Stov-ovev  prlvIIesTM. 

Cited  in  Southern  P.  Co.  v.  Robinaon,  132  Gal.  412,  64  Pac.  572,  holding  de- 
cision that  passenger  entitled  to  stop-over  privilf^es  under  statute  not  ttare  de- 
cisis as  to  one  repeatedly  seeking  such  privilt^  io  order  to  have  refusals  as  basis 
of  many  actions  for  penalty. 

Cited  in  footnote  to  Louisville  A  N.  R.  Co.  t.  Kljman,  56  L.  R.  A.  760,  which 
sustains  right  to  eject  one  stopping  over  on  ticket  good  only  for  continuous 
passage. 

iSxtent  of  repeal  or  nmendment  of  Mtatate. 

Cited  in  Home  Bldg.  &  L.  Asso.  v.  Nolan,  21  Mont.  214,  53  Pac.  738,  holding 
previously  existing  corporations  not  electing  to  come  within  its  provisions  not 
affected  by  statute  providing  that  it  shall  not  affect  any  existing  corporation 
unless  it  elects  to  come  under  its  provisions;  Murphy  v.  Pacific  Bank,  110  Cal. 
342,  51  Pac.  317,  holding  statute  as  to  savings  binks  not  repealed  as  to  bank 
not  electing  to  continue  existence  under  Civil  Code,  by  section  thereof  providing 
that  existing  ccrporationa  not  electing  to  continue  under  Code  not  affected  by 
its  previsions;  Anderson  v.  Byrnes,  12i  Cal.  277,  54  Pac.  821,  holding  amend- 
ment of  act  limiting  liability  of  corporate  directors  not  invalidated  by  invalid- 
ity of  prcviou;*  provision  limiting  its  opi-ration  to  certain  class  of  corporation, 
in  ab:iifnce  of  anything  to  indicate  that  former  limitation  would  not  have  been 
made  in  any  event. 

DlMqaallllcatloM  of  Jadve. 

Cited  in  footnotes  to  SUte  ex  rel.  Perez  v.  Wall,  49  L.  R.  A.  548,  which  holds 
judge  disqualified  in  suit  by  sister  of  father-in-law;  First  Nat.  Bank  v.  McGuire, 
47  L.  R.  A.  413,  whicb  holds  judge  disqualified  io  try  case  in  which  plaintiff  is 
corporation  of  which  his  wife  is  shareholder. 

28  L.  R.  A.  783.  DAVOCK  v.  MOORI;:..  105  Mich.  120,  63  N.  W.  424. 
Who  are  public  onecrai  ellirlbllltr. 

Approved  in  Atty.  Gen,  ex  rel.  Moreland  v.  Detroit,  112  Mich.  159,  37  L.  R. 
A.  217,  70  N.  W.  450,  holding  mayor  of  city  within  prohibition  against  person 
holding  office  under  "state,"  executing  office  of  governor. 

Cited  in  footnote  to  State  v.  Loechner,  50  L.  R.  A.  Old,  which  holds  member 
of  city  board  of  education  a  ministerial  officer. 

Local  ■eir-vOTernmenti  powers  of  leiri'Iatare  or  Koveraor, 

Cited  in  State  ex  rel.  White  v.  Barker,  116  Iowa,  104,  57  L.  R.  A.  250,  03  Am. 
St  Rep.  222,  89  N.  W.  904,  denying  power  of  legislature  to  take  from  ap- 
pointees of  municipality,  management  of  its  water  supply  system;  Brockeu- 
brou;;h  v.  Water  Comrs.  134  X.  C.  18,  46  S.  E.  28,  sustaining  legislative  power  to 
cuthurize  city  board  of  water  commissioners  to  issue  ..bpqds  for  water  works  niid 
exccuU:  mor^gc  eecuring  same;  Grand  Island  &.  N.  W.  R.  Co.  v.  Baker,  6  Wyo, 
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800,  34  L.  R.  A.  840,  71  Am.  St.  B«p.  926,  46  Pac.  494,  requiring  compulsory 
obligations  imposed  by  legislature  to  be  included  in  determining  whether  count/ 
indebtedness  exceeds  constitutional  limitation;  Atty.  Grcn.  ev  nL  Moreland  r. 
Detroit,  112  Mick.  170,  37  L.  R.  A.  220,  70  N.  W.  450,  holding  statutory  power 
of  governor  .to  remove  mayor  of  city  authorized  by  Constitution ;  Adams  y.  Kuy- 
kendall,  83  Miss.  502,  36  So.  830,  holding  appointment  of  state  revenue  agent 
to  collect  uncollected  taxes  for  past  years  not  invasion  of  loe.il  self-jrovernment. 

Cited  in  footnoteB  to  Simon  v.  Northup,  30  L.  R.  A.  171,  which  up'.iolda  legis- 
lative power  to  require  city  to  incur  debt  for  bridgei.  and  ferries;  State  cx  Tel. 
McCausland  v.  Freeman,  47  L.  K.  A.  67,  which  sustains  statute  arbitrarily  es- 
tablisliing  high  school  and  requiring  its  maintenance  by  people  of  county;  Rath- 
bone  V.  Wirth,  34  Lw  S.  A.  408,  which  holds  void,  statute  for  bipartisan  police 
board  of  four  members,  to  be  selected  by  all  members  of  common  council  voting 
for  two  members  only. 

Cited  in  note  (48  L.  R.  A.  467,  491)  on  power  of  legislature  to  impose  bur- 
dens on  municipalities,  and  to  control  their  local  administration  and  property. 

Amendment  o(  atatnte. 

Cited  in  Detroit  v-  Schmid,  128  Mich.  386,  02  Am.  St  Rep.  468,  87  N.  W. 
383,  holding  that  title  to  amendatory  act  need  not  be  more  apecifle  than  that  of 
amended  act,  if  nettling  ia  in  later  act  which  oould  not  have  been  included  io 
earlier  one. 

28  L.  R.  A.  793,  DETROIT,  G.  H.  &.  M.  R.  CO.  v.  GRAND  RAPIDS,  108  Mich. 

13,  68  Am.  St.  Rep.  406,  63  N.  W.  1007. 
What  property  Hsbject  to  local  Improvement  sMeMment. 

Approved  in  Boston  v.  Boston  A  A.  R.  Co.  170  Mass.  100,  49  N.  E.  95,  hold- 
ing railroad  right  of  way  not  more  than  5  rods  wide  exempt  from  street  im- 
provement assessment. 

Cited  in  footnotes  to  Storrie  v.  Houstim  City  Street  R.  Co.  44  L.  R.  A.  716. 
which  holds  street  railway  company  required  to  pave  between  rails,  and  8 
inches  each  side ;  Cincinnati,  L.  &  N.  R.  Co.  v.  Cincinnati,  49  U  R.  A.  666.  which 
denies  right  to  assess  entire  coat  of  land  taken  for  highway  on  remaining  land 
of  same  owner. 

Cited  in  notes  (28  L.  R.  A.  262)  on  liability  of  railroad  right  of  way  to  as- 
seaament  for  local  improvements;  (35  L.  R.  A.  40)  on  liability  to  local  ■nniiin 
ments  for  benefits  of  property  exempt  from  general  taxation. 

Limited  in  Kanraa  City,  P.  k  O.  R.  Co.  v.  Waterworlcs  Improv.  Di»t.  No.  1, 
68  Ark.  381,  69  8.  W.  248,  holding  right  of  way  and  depot  grounds  aasessable 
for  local  improvements  which  benefit  them. 

Disapproved  in  effect  in  Pittsburgh,  C.  C.  &  St  L.  R.  Co.  v.  Hays,  17  Ind.  App. 
264,  44  N.  E.  375,  holding  railroad  right  of  way  assessable  for  improvement  o£ 
highways. 

28  L.  R.  A.  796,  DUOGER  v.  MECHANICS'  A  T.  INS.  CO.  06  Tenn.  245,  32 

S.  W.  5. 
Sanal  nrotectlon  of  law*. 

Approved  in  Leeper  v.  State,  103  Tenn.  516,  48  L.  R.  A.  170,  53  S.  W.  062, 
upholding  statute  providing  for  selection  of  text-bookk  of  all  schools  of  sute 
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commiMion,  and  their  purehaM  from  lowest  ludder;  Henl^  t.  State,  08  Tem. 
A98,  39  L.  R.  A.  136,  41  S.  W.  362,  sustaining  act  for  payment  by  state  or  counly 
of  costs  of  criminal  prosecution  in  certain  classes  of  cases  only;  Knoxville  Iron 

Co.  V.  Harbison,  183  U.  S.  20,  46  L.  ed.  81,  22  Sup.  Ct.  Rep.  1,  Affirming  103 
Tenn.  441,  56  L.  R.  A.  320,  76  Am.  St  Rep.  682.  53  S.  W.  966,  susUining  act 
requiring  redemption  in  money  of  ttore  orders,  scrip,  etc.,  given  in  payment  of 
wages. 

Extemt  «f  reeoTerr  »  poller. 

Approved  in  Hickerson  v.  German-American  Ins.  Co.  96  Tenn.  208,  32  L.  R. 
A.  176,  33  S.  W.  1041,  holding  market  value  of  property,  destroyed  so  far  as 
covered  by  insurance,  amount  recoverable  on  policy;  Western  Asaur.  Co.  v. 
Phelps,  77  Miss.  660,  27  So.  746,  holding  statute  against  insurance  company 
dMiying  that  insured  property  was  worth  full  value  placed  on  it  not  waived  by 
acceptance  of  policy  prescribing  different  rule  for  fixing  amount  of  loss;  Ph<eniz 
Ins.  Co.  T.  Levy,  12  Tex.  Civ.  App.  47,  33  S.  W.  992,  holding  clause  in  policy 
allowing  company  to  rebuild  void  in  ease  of  total  loss. 

Cited  in  footnote  to  Daggs  v.  Orient  Ins.  Co.  35  L.  R.  A.  227,  which  upholds 
statute  requiring  payment  of  full  amount  of  polity  on  total  loss. 

V^rfcltore  ot  policy. 

Cited  in  footnote  to  UcGannon  v.  Hichigan  Millers'  Mut.  F.  Ins.  Co.  64  L.  R. 
A.  739,  which  holds  policy  not  avoided  hf  temporary  absence  of  competent  watch- 
man from  mill. 

InvaUdltT  of  atatate  la  part. 

Approved  in  State  v.  Scott,  98  Tenn.  262,  36  U  R.  A.  463,  30  S.  W.  1,  bolding 
«ther  provisions  of  statute  not  affected  1^  holding  separate  and  indepoident  pro- 
vision void  as  interference  with  interstate  commerce. 

Diatinguiahed  in  Reelfoot  Lake  Levee  District  v.  Dawson,  97  Tenn.  179,  34 
L.  R.  A.  732,  36  S.  W.  1041,  holding  statute  void  in  toto  when  enforcement 
impracticable  on  elimination  of  unconstitutional  provision. 

Porelvn  covporatloas. 

Approved  in  State  ev  rel.  Astor  v.  Sehlitz  Brewing  Co.  104  Tenn.  753,  78  Am. 
St.  Rep.  941,  59  S.  W.  1033;  State  v.  Connecticut  Mut.  L.  Ina.  Co.  106  Tenn. 
285,  61  S.  W.  76;  North  British  &  M.  Ins.  Co.  v.  Craig,  106  Tenn.  631,  62  S.  W. 
155;  Daggs  v.  Orient  Ins.  Co.  136  Mo.  391,  35  L.  R.  A.  229,  58  Am.  St.  Rep.  638, 
38  S.  W.  85, — upliolding  right  of  state  to  impose  on  foreign  cwporations  sudi 
conditions  as  it  deems  proper,  or  to  wholly  sxclude  them. 

CorporatloB  as  "pcraon." 

Approved  in  Dayton  Coal  &  I.  Co.  v.  Barton,  103  Tenn.  611,  63  S.  W.  970, 
holding  corporation  within  protection  of  constitutional  provision  against  d*- 
privinj;  any  "man"  or  any  "person"  of  life,  liberty,  or  property  without  dua 
procesB. 

28  L.  R.  A.  801,  Ea  parte  HART,  11  C.  C.  A.  165,  25  U.  S.  App.  22,  63  Fed.  240. 
BSstmdltloa  proeecdlnv** 

Followed  without  special  discussion  in  Ex  parte  Dinsmore,  11  0.  C.  A.  688, 
25  U.  8.  App.  46,  63  Fed.  261. 

Approved  in  Ba  parte  Rowland,  35  Tex.  Crim.  Rep.  100,  31  S.  W.  651,  holding 
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complaint  on  which  extradition  demanded,  inBuOicient  when  made  on  aflUnt's 
information  and  belief. 

Cited  in  footnotes  to  State  ea  rel  Nisbett  v.  Toole,  38  L.  R.  A.  224,  whieh 
sustains  governor's  right  to  revoke  warrant  for  surrender  of  fugitive  before  re- 
moval from  state;  State  ex  rel.  McNichols  v.  Justus,  55  L.  R.  A.  325,  which 
holds  that  requisition  for  extradition  "by  the  acting  governor"  is  made  by  chief 
magistrate;  State  t.  McNaspy,  38  L.  R.  A.  756,  which  holds  waiver  of  requi- 
xition  papers  and  submission  to  arrest,  voluntary  return  autliorizii^  prosecu- 
tion for  any  crime. 

dveatloiiii  conaldrred  on  habear  fiorpas  1b  eztntdltlOB  rasM* 

Approved  in  Armstrong  v.  Van  De  Vanter,  21  Wash.  603,  59  Pac.  510,  holding 
courts  authorized  to  inquire  into  sufficiency  of  indictment  found  in  demanding 
slat?  on  habeas  corpus  to  obtain  dischai^  from  arrest  in  extradition  proceed- 
ings; Bruce  t.  Rayner,  62  C.  C.  A.  602,  124  Fed.  482,  holding  person  arrested 
under  extradition  statute  entitled  to  judicial  inquiry  of  state  or  Federal  court 
into  sufficiency  of  indictment  under  which  he  is  demanded. 

Annotation  in  28  L.  R.  A.  801,  referred  to  particularly  in  Ex  parte  DcTine, 
74  Miss.  71d,  22  So.  3,  upholding  right  of  relator  in  habeas  corpus  to  ieccuic 
release  from  custody  in  extradition,  to  traverse  return  by  showing  that  there 
was  no  copy  of  indictment  or  affidavit  as  basis  of  «ctradition  warrant. 

28  li.  R.  A.  811,  BRASHEAR  v.  HOUSTON  C.  A.  4  N.  R.  CO.  47  Li.  Ann.  735, 
49  Am.  St.  Rep.  382,  17  So.  260. 

Con<rlba4orT  neffllKcaee  of  paaaenser. 

Cited  ift- footnotes  to  Distler  v.  Long  Island  R.  Co.  35  L.  R.  A.  762,  which  holds 
stepping  from  station  platform  onto  slowly  moving  train  not  n^liirrnce  per  *e; 
Jones  V.  New  York  0.  &  H.  R.  R.  Co.  41  L.  R.  A.  490,  which  denies  right  of  one 
attempting  to  enter  car  of  mixed  train  at  distance  from  station  to  recover  for 
injuiy  from  sudden  jolting  of  car  in  coupling. 

Distinguished  in  Bemiss  t.  New  Orleans  City  &  L^e  R.  Co.  47  La.  Ann.  1676, 
is  So.  711,  holding  attempt  to  go  from  one  car  to  another  while  tnin  is  in  mo- 
tion, contributory  negligence. 

28  L.  R  A.  812,  STATE  t.  APPLEGARTH,  8!  Md.  283,  31  Atl.  061. 
Dlaertmlnatton  |  aaiformltr. 

Approved  in  Hughes  v.  State,  87  Md.  301,  39  Atl.  747,  sustaining  act  against 
fishing  in  certain  waters  with  seines  or  nets,  except  from  shore  in  usual  and 
enatomary  manner;  Applegarth  v.  State,  89  Md.  143,  42  At).  941,  sustaining 
not  requiring  license  by  person  engaged  in  business  of  packing  and  canning 
oysters  for  sate  and  transportation;  Simpson  v.  Hopkins,  82  Md.  480,  33  Atl. 
714,  upholding  taxation  of  corporate  bonds  secured  by  mortgage,  tho\igh  indi- 
vidual debts  secured  by  mortgage  are  exempt;  Lacy  v.  Armour  Packing  Co.  134 
N.  C.  573,  47  S.  £.  63,  holding  valid,  act  tax.ng  all  meat-packing  houses  doing 
business  within  state,  specified  amount  for  e»ch  county  in  which  business  is 
carried  on. 

Cited  in  footnote  to  Levi  v.  T^uisville,  28  L.  R.  A.  480,  which  holds  void,  for 
lack  of  uniformity,  ad  valorem  tax  on  realty  and  license  tax  on  personalty. 
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28  L.  R.  A.  816,  EDGECOtiB  t.  BL'CKHOUT,  146  N.  Y.  332,  06  N.  Y.  S.  R.  641, 

40  N.  E.  DDI. 
Gronnd  for  aerTKvt'a  dlacbnnr** 

Cited  in  Jerome  v.  Queen  City  Cycle  Co.  163  N.  Y.  356,  57  N.  E.  4S5,  holtling 
day's  absence  in  defiance  of  orders,  for  unimportant  private  purpose  of  super* 
intendent  in  charge  of  extensive  manufactory,  ground  for  his  discliarge. 

Nstnre  of  HrTlcM  performed  by  "houKe keeper." 

Cited  in  Taylor  v.  Beatty,  202  Pa.  125,  51  Atl.  771,  holding  admisaible,  ex- 
trinsic evidence  as  to  services  actually  performed  by  »o-cal1ed  "housekeeper," 
so  as  to  determine  whether  she  is  a  servant  within  rule  as  to  presumption  of 
periodical  payment  of  wages;  Schrader  v.  Beatty,  206  Pa.  186,  55  AJil.  858,  u 
to  nature  of  services  performed  by  housekeeper. 

Evidence  mm  to  value  of  aervtceo* 

Approved  in  Gall  v.  Gall,  27  App.  Div.  177,  50  N.  Y.  Supp.  563,  holding  value 
of  confidential  services  proper  subject  of  expert  testimony,  though  soine  ele- 
ments involved  are  not  within  experience  of  thi  experts;  Re  Benton,  71  App. 
Div.  524,  75  N.  Y.  Supp.  850,  holding  witness  familiar  with  management  of 
property  and  acquainted  with  particular  property  in  question,  competent  to 
testify  as  to  value  of  services  in  managing  same. 

28  L.  R.  A.  820,  Re  SMITH,  146  N.  Y.  68,  66  N.  Y.  8.  R.  241,  48  Am.  St.  Rep. 

769,  40  N.  £.  497. 
ContaKlona  dlacaseai  poweni  of  henlth  ofltcera  as  to. 

Approved  in  Wilson  v.  Alabama  G.  S.  R.  Co.  77  Miss.  718,  52  L.  R.  A.  358^ 
footnote  p.  357,  78  Am.  St.  Rep.  543,  28  So.  567,  holding  void,  order  of  board 
of  health  against  any  person  entering  state  until  further  order  of  board,  as  ap- 
plied to  persons  coming  from  noninfected  places;  Jew  Ho  v.  Williamson,  103 
Fed.  20,  holding  establishment  of  general  quarantine  in  district  in  which  over 
10,000  persons  reside,  and  prohibiting  persons  entering  or  leaving  it,  but  per- 
mitting free  intercourse  within  district,  unreasonable  where  nine  persons  are 
supposed  to  have  died  from  contagious  disease,  but  no  living  person  known  to 
liave  contracted  it;  Pierce  v.  Dillingham,  203  111.  156,  62  L.  R.  A.  893,  67  N.  E. 
846,  holding  that  statute  permitting  restrictions  on  account  of  existence  of 
diseases,  as  to  localities  from  which  cattle  may  be  imported,  will  not  permit 
prohibition  of  importation  of  cattle,  unless  tested,  from  all  states  and  terri- 
tories,  upon  report  that  contagious  diseases  prevail  tlierein  to  "greater  or  less 
extent;"  Re  Boyce,  43  Miflc.  301,  88  N.  Y.  Supp.  841,  holding  county  liable  for 
rent  and  damages,  from  sheriff's  taking  possession  of  property  as  place  to  care 
for  prisoner  afflicted  with  smallpox. 

Applied  in  Regan  v.  Fosdick,  19  Misc.  495,  43  N.  Y.  Supp.  1102,  holding  ten- 
ant not  liable  for  rent  beyond  time  of  occupation,  where  health  officers  forbid 
his  removal  at  end  of  term  and  he  removes  as  soon  as  they  permit. 

Cited  in  footnote  to  Compagnie  Francaise  De  Navigation  A  Vapeur  v.  State 
Bd.  of  Health  66  L.  R,  A.  795,  which  sustains  power  of  state  healtli  board  to 
prohibit  landing  within  infected  district,  of  healthy  persons  from  vessel  from 
foreign  port. 
—  VaeelMtiOB. 

Approved  in  State  ece  rel.  Adams  v.  Burdge,  95  Wis.  405,  87  L.  R.  A.  162, 
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footnote  p.  157,  60  Am.  St  Rep.  123,  70  N.  W.  347.  holding  void,  rule  of  board 
of  health  excluding  uovaccinatMl  children  from  Bchool,  when  smallpox  epidemic 
not  probable. 

Cited  in  Morris  v.  Columbus,  102  Ga.  709.  42  L.  K.  A.  179,  footnote  p.  175,  M 
Am.  St.  Rep.  243,  30  S.  E.  860,  sustaining  I^alative  power  to  authorize  com- 
pulsory vftccination  within  city  limits  where  smallpox  exists;  Com.  v.  Pear, 
183  Mass.  245,  66  E.  719,  holding  constitutional,  statute  authorizing  boards 
of  health  of  cities  and  towns,  in  their  discretion,  to  require  vaccination  of  ail 
inhabitants;  Smith  v.  Emery,  11  App.  Div.  13,  42  N.  Y.  Supp.  258,  holding 
detention  of  person,  shortly  before,  or  at  the  time,  exposed  to  smallpox,  justified. 

Cited  in  footnotes  to  Potts  v.  Breen,  39  L.  R.  A.  1S2,  which  denies  power  to 
compel  scliool  children  to  be  vaccinated  as  condition  of  attending  school;  Blue 
V.  Brach,  50  L.  R.  A.  64,  which  holds  exclusion  of  unvaccinntcd  pupils  from  pub- 
lic schools  during  smallpox  epidemic  justified  only  as  public  emergency;  Bissell 
V.  Davison,  20  L.  R.  A.  2S1,  which  upholds  act  authorizing  vaccination  u  oon- 
dition  of  attending  school. 

Mmadaaw  to  revlow  deetaiam  •(  oItU  ■eg  vice  ooKaslMiiam. 

Cited  in  Re  Donovan,  89  App.  Div.  58,  85  N.  Y.  Supp.  406  (dissenting  opinion), 
majority  holding  decision  by  municipal  civil  service  commission  as  to  similarity  of 
duties  of  new  positions  with  those  of  old  position  abolished,  so  as  to  allow  certifi- 
cation of  name  of  former  incumbent,  not  reviewable  by  mandamus. 


28  L.  R,  A.  824,  CHiCAGO.  B.  ft  Q.  B.  CO.  t.  METCALF,  44  Neb.  848,  63  N.  W. 
51. 


Cited  in  Littlejohn  v.  Richmond  &  D.  R.  Co.  49  S.  C.  16,  26  S.  E.  967,  holding 
person  attempting  to  cross  train  standing  across  highway  by  climbing  bet«-een 
care,  within  protection  of  statute  as  to  injury  by  collision  at  crossing;  Omaha  A 
R.  Valley  R.  Co.  v.  Krayenbuhl,  48  Neb.  555,  67  N.  W.  447,  holding  instruction 
that  crossing  signals  were  for  benefit  of  persons  on  highway,  and  that  failure  to 
give  them  would  not  malce  railway  liable  for  injury  to  employee  shoveling  snow 
from  trade,  not  prejudicial  to  company. 

Cited  in  footnotes  to  Louisville  ft  N.  R.  Co.  v.  Bodine,  S6  L.  R.  A.  506,  which 
requires  signals  at  private  crossing  used  by  public  for  peculiarly  dangerous  special 
train;  Czech  v.  Great  Northern  R.  Co.  38  L.  R.  A.  302,  which  holds  company  liable 
for  failure  to  give  sif^als  at  particularly  dangerous  farm  crossings,  when  required 
in  exercise  of  reasonable  care;  Passman  v.  West  Jersey  ft  S.  R.  Co.  81  L.  R.  A. 
609,  wbidi  holds  cutting  of  train  on  side  track  at  highway  crossing  not  invitation 
to  cross  without  using  ordinary  precaution. 

Damase*  for  injnrr  to  propertr. 

Distinguished  in  Overpeck  v.  Rapid  City,  14  S.  D.  510,  85  N.  W.  990,  holding 
measure  of  damages  for  injury  to  horse,  difference  in  value  before  and  after  in* 
jury,  and  also  expense  of  medicine  and  of  caring  for  it. 

ComcIaalveBewi  of  verdict. 

Cited  in  Omaha  Street  R.  Co.  r.  Emminger,  57  Neb.  243,  77  N.  W.  675,  holding 
verdict  condusiTO.  on  question  of  fact  as  to  which  evidence  is  so  conflicting  that 
different  minds  might  reasonably  reach  different  condusiMis. 


ITeceiMiltr  of  alv^ala  at  klskwAy  egoaslng. 
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PrMHinptlott  mm  to  n«vllsenee  of  railroad  eontpaar* 

Approvs'i]  in  Kansas  City  &  O.  R.  Co.  v.  Rogers,  48  Neb.  658,  67  N.  W.  602, 
holding  netting  of  lire  to  combustible  materials  on  right  of  way  merely  evidence 
of  negligence  on  part  of  company,  and  not  conclusive  as  to  its  liability. 

At  blvkvrar,  crosalas. 

Eeaffinned  in  MisHOuri  P.  R.  Co.  v.  Oeist,  40  Xeb.  496,  68  N.  W.  640,  holding; 
n(>gli>!enc(*  not  established,  as  matter  of  law,  by  failure  to  ring  bell  or  blow  whistle 
on  approaching  crossing. 

Approved  in  Geist  v.  Missouri  P.  E.  Co.  62  Neb.  323,  87  N.  W.  43;  Chicago,  St. 
P.  M.  &  O.  R.  Co.  V.  Brady,  51  Xeb.  760,  71  N.  \V.  721 ;  Omaha  i  R.  Valley  R.  Co. 
V.  Taibot,  48  Xeb,  638,  67  X.  \V.  590, — holding  inference  of  negligence  not  neces- 
sarily demanded  from  failure  to  ring  bell  or  blow  whistle  on  approaching  cross- 
ing: Coulter  V.  Great  Xorthem  R.  Co.  5  N.  D.  574,  67  X.  W.  1046,  holding  re- 
lations by  ordinance  as  to  signals  at  crossings  not  sole  criterion  of  care  to  be 
^•xerciaed. 

■>S  L.  R.  A.  820,  GAGE  v.  GAGE,  66  N.  H.  282,  29  Atl.  543. 
Kona  of  remmly. 

Approved  in  Fowler  v.  Owen,  68  N.  H.  271,  73  Am.  St.  Rep.  588,  39  Atl.  329, 
liolding  expenses  incurred  and  actually  paid  in  regaining  jjosaession  of  land,  recov- 
orable  in  tre-spnas,  as  form  of  remedy  is  immatcrinl ;  Atty.  Gen.  v.  Taggart,  66  X. 
H.  360,  25  L.  R.  A.  616,  29  Atl.  1027,  holding  mondiimus  by  attorney  general 
authorized  to  determine  whetlier  vacancy  exists  in  office  of  governor;  Paul  v. 
C'ragnaz,  25  Xev.  316,  47  L.  R.  A.  543,  footnote  p.  540,  50  Pac.  857,  sustaining 
right  of  lessee  of  undivided  interest  in  mine  to  bring  action  for  damages  against 
<ither  ownerii  for  exclusion  from  mine;  Reynolds  v.  Burgess  Sulphite  Fibre  Co.  71 
X.  U.  345,  57  L.  R.  A.  955,  93  Am.  St.  Rep.  535,  61  Atl.  1073,  holding  that  bill 
of  diRoo%'erj'  will  lie  to  compel  employer  to  produce  for  plaintiff's  inspection, 
broken  parts  of  machinery,  defects  in  which  are  alleged  to  have  caused  death  of 
plaintiff's  intestate,  wliere  action  commenced  cannot  otherwise  be  satisfactorily 
prepared  for  trial ;  Smith  v.  Bank  of  New  England,  69  X.  H,  257.  45  Atl.  10S2.  sus- 
taining right  of  separate  claimants  having  community  of  interest  against  same 
defendant,  to  join  as  plnintifTs  in  bill  in  equity  to  prevent  multiplicity  of  suits, 
though  each  has  adequate  remedy  at  law. 

Rlirht  to  amend  iileadlnK. 

Approved  in  Jenness  v.  Jones,  08  N.  H.  476,  44  Atl.  607,  and  Morgan  v.  Joyce, 
(i6  X.  H.  476,  30  Atl.  1110,  holding  justice  of  amendment  clianging  form  of  action, 
fluestion  of  fact  determinable  at  trial  term ;  State  v.  Sunapee  Dam  Co.  72  X.  H. 
131.  55  Atl.  81)9,  recognizing  right  of  amendment  upon  trial,  if  plaintiff  has  mis- 
ormceived  bis  remedy ;  Morse  v.  ^over,  68  X.  H.  120,  40  Atl.  390,  holding  that 
plaintiff  suing  in  case  would  be  allowed  to  amend  by  flling  count  in  tresposft.  if 
•'xamination  showed  case  not  maintainable. 

ItapKed  promlMe. 

Approved  in  Concord  Coal  Co.  v.  Ferrin,  71  X.  H.  36.  93  Am.  St.  Rep.  496,  51 
Atl.  283,  and  Clark  v.  Snnborn.  68  N.  H.  412,  36  Atl.  14,  holding  promise  to  pay 
what  it  is  one's  legal  duty  to  pay  implied  by  law. 

ItlfEbtN  and  Ilabllltlea  of  cotenants. 

Appro\-ed  in  Morrill  v.  Weeks,  70  X.  H.  181,  46  Atl.  32,  holding  joint  owner 
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appropriating  common  property  required  to  account  to  cotenants  for  all  used  in 
excess  of  his  share ;  Porter  v.  Ayer,  GO  N.  H.  401,  29  Atl.  1027,  holding  tenant  in 
common  of  mill  and  machinery  using  more  than  his  share  liable  to  cotenants  fcr 
baliuice  due,  to  be  found  by  estimation,  without  itemized  account ;  Ela  v.  Ela.  7& 
N.  H.  164,  47  Atl.  414,  holding  tenant  in  common  collecting  rents,  bound  to  ac- 
count therefor  to  cotennnte  aft^r  demand  for  accounting;  Leavitt  v.  Locke.  68  S- 
H.  17,  40  Atl.  395,  holding  committee  to  make  partition  required  to  consider  claim 
of  one  tenant  in  common  to  buildings  erected  by  him  on  common  property;  More- 
land  V.  Strong,  115  Mich.  217,  69  Am.  St.  Kep.  USS,  73  N.  \V.  140,  holding  that 
tenant  in  common  may  be  permitted  to  share,  on  accounting  on  bill  for  partition, 
if  justice  require  it,  proceeds  of  growing  crops  put  in  by  cotenant  in  exclusive 
possession;  Pickering  v.  Moore,  67  X.  H.  536,  31  L.  R.  A.  702,  68  Am.  St.  Rep. 
695,  32  Atl.  828,  upholding  right  of  tenant  in  common  of  manure  to  take  avsy 
his  share  without  division  by  court. 

Cited  in  note  ( 20  L.  R.  A.  440,  452,  457 )  on  liability  of  cotenants  for  improve- 
ments  and  repairs. 

Rlarht  t»  BMKe  proflt«> 

Cited  in  footnote  to  Credle  v.  Ayera.  48  L.  R.  A.  751,  which  holds  defaulting 
vendee  chargeable  with  mesne  profits  for  time  po&sessitm  of  land  withheld  pending 
ejectment  against  him. 
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